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AI  ACT  TO  PRESCRIBE  THE  RULES  FOR  THE  CONSTRUC 
TIOK  OF  THE  COiTSOLmATED  LAWS  AND  CODE 
AMENDMENTS. 

Reported  to  the  Legislature  under  and  in  pursuance  to  the 
provisions  of  chapter  six  hundred  and  sixty -four  of  the  laws  of 
nineteen  hundred  and  four.  (Laws  of  1909,  chap.  596.  In  effect 
liay  29,  1909.) 

The  People  of  the  State  of  New  York,  represented  in  Senate 
and  Assembly,  do  enact  as  follows: 

Section  1.  In  construing  the  consolidated  laws  and  the  amend- 
ments to  the  code  of  civil  procedure  and  the  code  of  criminal 
procedure  reported  to  the  legislature  by  the  board  of  statutory 
consolidation  constituted  under  the  provisions  of  chapter  six 
hundred  and  sixty-four,  of  the  laws  of  nineteen  hundred  and 
four,  entitled  '*  An  act  to  provide  for  the  consolidation  of  the 
statutes  of  the  state,"  and  enacted  by  the  legislature  of  nine- 
teen hundred  and  nine,  and  in  construing  the  act  amendatory 
thereof,  known  as  chapter  two  hundred  and  forty  of  the  laws 
of  nineteen  hundred  and  nine,  for  the  purpose  of  determining 
the  effect  of  any  of  the  provisions  or  sections  thereof  on  any 
other  provision  or  section  thereof,  or  on  any  special  law  thereto- 
fore enacted,  the  several  provisions  and  sections  of  such  laws  and 
code  amendments  and  said  act  amendatorv  thereof  shall  not  be 
tonsidered  as  having  been  enacted  or  re-enacted  by  the  legislature 
it  the  time  of  the  passage  of  the  consolidated  laws  or  such  code 
imcndments  or  said  act  amendatory  thereof  but  as  having  bivn 
raacted  as  of  t!ie  various  times  w^.ien  such  provisions  and  sections 
first  became  laws  by  any  earlier  statutes,  provided,  however,  that 
when  any  provision  of  law  after  its  first  enactment  by  tlie  legis- 
lature has  been  amended  or  re-enacted,  then  for  the  purpose  of 
ils  construction  for  the  determination  of  its  effect  on  other 
'ipctions  or  provisions  of  the  consolidated  laws,  it  shall  be  c(jn- 
"idered  as  having  been  enacted  at  the  date  of  such  amendment  or 
re  ictment.  If  in  any  such  consolidated  law  and  siwh  umend- 
ni  3  to  the  code  of  civil  procedure  and  the  code  of  criminal  pro- 
Pe  e  as  enacted  by  the  legislature  of  nineteen  hundred  and  iiino 
i>r  .id  act  amendatory  thereof  there  shall  have  been  incorporated 
ai  provisions  of  law  that  have  heretofore  been  superseded  or 
in     *yMy  repealed,  the  incorporation  of  any  such  provisions  shall 


AN    ACT  TO    PRESCRIBE    RULES 

not  be  construed  aa  a  legislative  inU^t  to  revive  such  superseded 
or  repealed  provisions,  nor  shall  hueli  injur puratiun  in  such  con- 
solidaU^d  laws  be  construed  to  indicate  any  legislative  detcrmina^ 
tion  that  such  provisions  had  not  been  theretofore  so  superseded 
or  repealed.  The  true  purpose  and  intent  of  tltis  ;ict  is  to  pre- 
scribe that  tbe  statute  law  of  tl^e  state,  so  far  as  it  has  been 
reproduced  in  such  consolidated  laws  and  in  such  amendments 
to  the  code  of  civil  procedure  and  the  ccJo  of  criminal  procedure, 
and  in  said  chapter  two  hundred  and  forty  of  the  laws  of  nineteen 
hundred  and  nine,  and  all  special  laws  in  force  at  the  time  of 
the  enactment  of  such  consolidated  laws,  chall  be  of  the  same 
force  and  efTect  as  they  were  betore  the  enactment  of  such  con- 
i«olidated  laws  or  code  aoiendments  or  saJd  act  amendatory 
thereof. 
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ROTE  SUBMITTED  BT  BOARD  OF  STATUTORY  CONSOLI 
DATION  ni  ITS  REPORT  RELATIVE  TO  CODE  OF  CIVH 
PROCEDURE  AMENDMENTS. 

The  board  was  authorized  by  the  statute  creating  it  to  report 
for  enactment  such  amendments  as  it  might  deem  proper  and 
necessary  to  condense  and  simplify  the  exisiing  practice  and  to 
adupt  the  procedure  in  the  courts  to  existing  conditions.  An 
exhaustive  study  \va«  made  of  the  Lode  of  Livil  Procedure  by 
tlie  board  pursuant  to  tlie  statute  and  an  elaborate  tentative 
rearrangement  of  the  Code  provisions  was  made.  This  prelim- 
inary study  groujied  related  practice  provisions  together  accord- 
ing to  the  st'»p8  in  the  progress  of  litigation  from  its  commence- 
ment to  its  termination'  and  is  embraced  in  three  large  printed 
volumes  not  submit  ted  with  the  report  of  the  board  to  the 
I^egislaiure.  It  will  be  available  however  when  the  actual 
revision  of  the  civil  practice  in  the  courts  is  undertaken  and 
will  serve  as  a  basis  for  subsequent  work  on  this  important 
subject. 

*lhe  preparation  of  the  consolidated  laws  and  the  treatment  of 
the  Code  of  Civil  Procedure  was  carried  along  side  by  side,  and 
the  consolidated  laws  as  presented  have  been  prepared  so  that 
there  will  be  no  nec-essity  for  a  rearrangement  of  them  should 
a  revision  of  the  Code  of  C  ivil  Procedure  be  undertaken  in  the 
future.  It  was  considered  that  tlie  primary  duty  of  the  board 
wa-j  to  complete  the  consolidated  laws,  and  should  time  permit 
prepare  a  revision  of  the  civil  practice.  With  tlie  progress  of 
the  work  it  became  evident  more  and  more  that  a  revision  of 
the  Code  of  Civil  Procedure  could  best  be  accomplished  unin- 
cumbered with  the  work  of  the  consolidation  of  the  substantive 
sUtutes.  So  delicate  and  difficult  a  task  is*  that  of  revising 
the  present  civil  practice  of  the  state,  which  has  been  in  use 
for  over  thirty  years,  that  it  was  deemed  tUe  part  of  wisdom 
to  leave  this  work  as  a  separate  and  independent  task  when  the 
attention  of  those  intrusted  vith  it  would  not  be  diverted  or 
divided  by  the  consideration  of  other  matters.  After  a  thorough 
examination  of  the  whole  subject  and  after  due  cohsideration 
of  all  of  the  phases  of  Code  revision,  it  was  deemed  advisable 
at  this  time  not  to  attempt  a  revision  of  the  practice,  but 
merely  to  remove  substantive  provisions  and  to  this  extent  to 
prepare  the  way  for  actual  revision. 

The  substantive  provisions  removed  from  the  Code  of  Civil 
Procedure  by  the  board  have  been  distributed  in  various  consoli- 
dated laws,  but  chiefly  arranged  in  a  new  law  known  as  the 
Judiciarj'  Law,  embracing  matters  relating  to  courts  and  officers 
thereof,  including  such  subjects  as  jurors  so  far  as  relates  to  the 
selection  of  jurors  for  a  term  of  court,  court  clerks,  court 
stenographers,  attendants,  messengers,  criers,  interpreters,  report- 
ers and  attorneys  and  counselors.  A  few  sections  have  been 
inserted  in  the  Civil  Rights  T^aw.  Various  proceedings  have 
been  incorporated  in  the  Debtor  and  Creditor  Law.  There  ex- 
isted in  the  session  laws  the  statute  relating  to  general  assign- 
ments for  the  benefit  of  creditors.     This  statute  was  assigned 
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NOTE 

to  the  propojfied  Debtor  and  Creditor  Law.  It  wAs  deemed  best 
to  consolidate  with  this  statute  certa^in  proceedings  ia  the  Code 
of  Civil  Procedure  relating  to  debtor  an^  creditor.  Thus  there 
has  been  inserted  from  the  Code  the  article  relating  to  insolvent's 
discharge  from  debts,  insolvent's  exemption  from  arrest  and  im- 
prisonment, judgment  debtor's  dischalrge  from  imprisonment  and 
raiatter^  of  a  'Similar  character.  The  provisions  of  the  Cod^  of 
Civil  procedure  relating  id  ilie  distribution  of  personal  property 
have  been  included  in  au  article  in  the  Decedent  Estate  Law 
with  the  provisions  of  the  R^al  Property  I^w  relating  to  the 
descent  of  real  proj)erty.  Som6  matters  relating  to  executors, 
administrators  and  testamentary  trustees  in  the  revised  statutes 
and  session  laws  have  been  included  under  an  article  in  this 
law.  There  are  many  matters  of  a  substantive  character  relat- 
ing to  executors,  administrators  ?ind  testamentary  trustees  which 
might,  upon  a  revision  of  the  Cod6  of  .Civil  Procedure,  be  in- 
cluded in  tlie  Decedent  Estate  La\V.  Most  of  these  are  to  be 
found  in  the  surrogate's  court  practice  which  it  has  been  deemed 
best,  for  the  present,  not  to  disturb  but  rather  to  leave  until 
such  time  as  the  practice  in  the  siirrogiite's  court  shall  be  revised. 
The  General  Corporation  Law  contains  some  proceedings  from  the 
Code  of  Civil  Procedure.  These  have  been  removed  to  the 
General  Corporation  Law  for  the  purpose  of  making  that  law 
as  complete  as  possilde.  Thus  there  have  been  included  in  the 
General  Corporation  Law  from  the  Code  of  Civil  Procedure 
provisions  relating  to  change  of  name,  sale  of  corporate  real 
property,  judicial  supervision  of  corporations  and  of  the  officers 
and  members  thereof,  actions  for  sequestration,  actions  for  dis- 
solution^ actions  to  enforce  th6  individual  liability  of  officers 
and  members  of  corporations,  actiofis  to  annul  corporations,  pro- 
ceedings for  voluntary  dissolution  of  corporations  and  provisions 
relating  to  two  or  more  of  the  foregoing  proceedings  or  actions. 
These  h^ve  been  brought  together  in  the  General  Corporation 
Law  with  like  provisions  of  a  substantive  character  as  tsere 
found  in  the  session  laws,  such,  for  instance,  as  the  provisions 
relating  to  the  powers,  duties  and  liabilities  of  receivers  of 
corporations. 

The  amendatory  act  herewith  presented  was  made  necessary 
bv  the  removal  from  (he  Code  of  the  substantive  provisions 
above  mentioned.  The  amendatory  act  does  not  disturb  the 
numbering  of  the  sections  remaining  in  the  Code  and  the  table 
at  the  end  of  the  projn)se(^  act  shows  readily  the  distribution  of 
the  st^otions  eliminated.  Tills  treatment  will  not  disturb  for  th6 
lesont  the  civil  practice  and  at  t}ie  same  time  will  remove  from 
-he  Code  substantive  provisions  and  tlius  prepare  the  way  for 
an  actual  revision  of  the  practice. 

Bcspectfullv, 

AlX)LPir  J.  RODENBECK, 

Chairman^ 

WILLIAM  B.  ITORKBLOWER, 

JOHN  G.  MILRCRX, 

ADELBKRT  :NfOOT, 

Board  of  Statutory  ConsoUdatum^ 
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A. 

Statutes  Consolidated  ik  Code  of  CiyiL  Pbocedube  by  L.  1909, 

Ch.  65. 

R.  S.,  pt.  2,  ch.  5,  tit.  2,  |  22,  amended  \iv  L.  1880,  ch.  423. 

11 * 2844a 

L.  1851,  ch.  134,  I  33,  amended  by  L.  18^8,  ch.  101,  §  1 g41a 

L.  1877,  ch.  11,  f  1 356 

L.  1880,  ch.  36,  §  1,  amended  bv  L.  igSS,  ch.  555,  |  1. .... .     ^61d 

L.  1880,  ch.  393,  §  1 ....:... .' .' 1404a 

L.  1880,  ch.  423,  §  1 ^Ha 

L.  18S0,  ch.  561,  8  5 80la 

L.  1882,  ch.  340,  §   1 90Ja 

L.  18^3,  ch.  195,  §  1 961b 

L.  1884,  ch.  309,  §  1 2481,  subd.  12 

L,  1684,  ch.  376,  §§  1,  2 96lc 

L.  1888,  ch.  555,  §   1 90Id 

L.  1889,  cb.  330,  §  2,  amended  by  L.  1895,  ch.  544,  §  2 3308» 

L.  1889,  ch.  330,  §  3,  amended  by  L.  1895,  ch.  544,  §  3  and  L. 

1908,  ch.  185,  I  2 2509,  subd.  7 

L.  lECO,  ch.  158,  §  1 961e 

L.  1891,  ch.  125,  I  5,  pt.  as  amended  by  L.  1897,  ch.  403,  §  1.     911a 

L.  1892,  ch.  677,  i  19,  last  sentence 931b 

L  Ik93,  ch.  101,  §  1 841a 

L.  1804,  ch.  731,  f  1 2703 

L.  1395,  ch.  544,  §  2 3306a 

L.  1?95,  ch.  544,  §  3 2509,  subd.  7 

L.  1897,  ch.  403,  §  1,  pt 941a 

L.  1S97,  ch.  622,  §  1 961f 

L.  1R99,  ch.  150,  §§1-3  .  .  .  .* 3331a 

L.  1900,  ch.  223,  §  1 2408a 

L.  1900,  ch.  510,  §  1 2481,  subd.  12 

L  1908,  ch.  185,  S  2 2509,  fcubd.    7 
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B. 

Sections  Tbansfebbed  to  Anotheb  Past  of  Code  bt  L.  1909, 

'    Cu.  63. 

§    27,  pt.  transf'ed  to  |  2507  8    97,  pt.  tranaf'ed  to  f  2512 

83,  pt.  transf'ed  to       1323-a  360,  pt.  transfed  to  2513-a 

96,  pt.  transfed  to       2512  432^    subd.    2,    pt. 

96,  pt.  transfed  to      2512  transferred  to  931-; 
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141  ch.  240  1325 ch.  418 
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333  ch.  387  1902  ch.  221 

438.  subd.  1 ch.  492  1943  ch.  310 

798  ch.  423  2417,  repealed ch.  417 

803  ch.  173  2513  ch.  270 

93M,  added ch.  425  2537  ch.  240 

.961  ch.  240  2662  ch.  184 

976  ch.  493  2750  ch.  183 

105»  ch.  240  2822 ch.  231 


TABL£  2 

(PreDared  by  the  Board  ot  iHatutory  Consolidation  with  notes  by  editors  of 

Parson's  Code.J 

SHOWING  DISTRIBUTION  OF  SECTIONS  OF  THE  CODE  O^ 
CIVIL  PROCEl^URE  IN  THE  CONSOLIDATED  LAWS, 
ARRANGED  NUMERICALLY 

Where  it  appears  that  a  part  only  of  a  section  is  distributed 
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Judiciary. 
Judiciary. 
Judiciary. 
Judiciary . 
Judiciary. 
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9        Judiciary. 


10  Judlcliry. 

11  Judiciary. 


12  Judiciary... 

13  Penil 

14  Judiclirv 

15  Civil  RishU). 

16  dvU  Rifthu 


•17        JudirUry. 


18  Judiciiry 

19  Judiciiry 

20  County     

State  Flnanott 

21  Judiciiry   

*27  pt.  Judiclxry 

2H        Countv     

♦30        Judldiry 

31        County         .    . 
Greater  New 
Vork  Charter 


2 Coiiri.*  of  rpfortl 

a Coiiru  iioi  ui  record. 

4   hittiiifSH  or  oouris  lo  be  public. 

5 Mitiug  or  couruM  oit  bunday. 

750 Punishment     tor     criminal 

tO«T1.3t.S. 

751   .*  Punishm3nt     (or     criminal     ooa- 

761 Conioniprs  in  view  of  court 

752 Commibmeni    for    c/imlnal    coa< 

tainpta. 

754 Punbhmyni  for  civil  contempts. 

tkri Indictment  for  contempt. 

753 Contem-iLs  punishable  civilly. 

2t> Iran.  Isonment  for  costs. 

21   imprisonment  for  nonpayment  of 

money  on  jnd''.meni  or  contract. 
9:^.94 Apoeliaie  division;  rules  ot  pia<v 

tine. 
52.  95     .....    Publication  m  rules. 
154.  19:1 Prlniin;;  court  calendars. 

f  Q    I  • Expense  of  court  calendara. 

87 Destruction  of  certain  papeEib 

2H.  158.  194  .  Court  seals. 

:£45 County  seals. 

29 Court  seals. 

42) 

> Necessaries  for  court  terms. 

2  J 


62 


17.  The  portion  of  mrtion  17  reidln«."  The  convention  stiaii  have  povTvr 
to  appoint  and  remove  a  r-sporter  "  la  omitted  ad  covered  by  Judici(kry  Law, 
jection  90.  The  portion  of  section  17  relating  to  seals  has  been  omitted 
"<«JJ«  tlie  subject  Is  now  covered  by  Judiciary  Law,  section  328,  v.hich 
continues  tbe  seaiu  of  ail  rourtb  ot  record,  and  section  329.  wliiUi  provides 

iSP'*^"*  »e»ls  when  losi  or  destrov^d. 
«,  27.  The  part  relating  tc  8urro«ate  Is  r<»TM*ated  by  act  amending  Oodd  of 
*^"I  Procedur«  generally.     Sots  Code  n^Ml  Procedure,  section  2607. 

30.  The  provision  tor  the  exoenae  uf  se^Is  of  tfurroftate^  (^urts  has  been 
onntted  fioiD  Judiciary  Law.  f^sciicu*  29,  because  supersedea  by  Oouoty  LaWf 
•ClIOD  245.— ttix  ^  ^  1 
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TABLE  2 


Code 


Section 


62 
33 

34  pt. 

C5 

30 
*38 
*39 

40 

41  pt. 
42 
43 

46 
47 


CONSOLIDATEr  JLaw 


Law 


Section 


Subject 


Penal 


Penal . . . 


1790. 
1790. 


Judiciary 

.luciici.iiw 

Judiciary 

Judiciary 

Judiciviry 

State  Finance. 

Judi  i[;ry 

Judiciary 

Judiciary 

Judiciary 


7,  634,  640. 
6 

\J  ■•••■•••• 
O  •■■•■•••• 


4G  j 


10. 
11, 
12. 


Judiciary. 
Judiciary. 


48         Judiciary 


15,  22. 
20..., 


16. 


40 

50 

'51 

54 

56 

57 

58 

60 
dOpt 

61 
62 
63 

•64 

66 

r.7 

•08 
70 


Judiciary. 
Judiciary. 
Judiciary. 

Executive, 

Judiciary. 

Judiciary, 


17,  21,  471, 
IS.  471.... 
19 


Executive 
Judiciary 
Judiciarj . 


29  1 

23  ; 

53,  66.  88, 

460-465,467. 


30  I 
53  / 
53.. 


Liquors  not  to  be  eold  in  court* 
nou.se. . 

Penalty  for  selling  liquors  !n  court- 
house. 

Adjournment  of  terms. 

Adjournment  of  terms. 

Adjournment  of  terms. 

Place  of  holding  tern). 

Filing  appointment  of  term. 

Place  of  hoi di III?  court  of  record. 

Adjournment  of  actual  session. 

Hoidini;  court  in  New  Yorlc. 

(,'han??in«  place  of  court  outside 
No  A'  York. 

Judgo!  not  to  act  in  certrin  c«.«?es. 

Judge  must  not  bo  interested  in 
costs. 

Jud5c:^  not  disqualified  becau.se  a 
taxpayer. 

Jud.r''  prohibited  from  practicing. 

Practice  by  Midpe  or  his  partner. 

Jud're  prohibited  from  taking  cer- 
tain fees. 

f  Certificate    of   Judge's    age    and 

\     service. 

Examination  and  admI.<(sion  of  at- 
torneys. 

Rules  for  admission. 


Judiciary. 
Judiciary. 


Judiciary, 
Judiciary. 
Penal . . . . 


Penal 


Judiciary, 
Judiciary. 
Judiciary. 
Judiciary. 
Penal . . , . 


Exemptions  of  graduates  qt   law 

schools. 
Attorney's  oath  and  certificate. 
Attorneys  residing     In     adjoining 

Slate**. 
Clerks  not  to  practice. 
Court  officers  not  to  practice. 
None  but  attorneys  to  practice  in 

New  York  city. 
272,  1877 Penaltv    for    practicing    In    New 

York  contrary  to  last  section. 
Comncnsation  of  attorneys. 
SiLspoiisiori  from  practice. 
Siisnen«;ion  of  attorney,  notice. 
Removal  effective  in  all  courts. 
Punishment  of  attorney  for  deceit. 


264,  466 
470 

250 

473 

271 


474,  475. .  . , . 

RS.  477 

8S.  476 

47S 

273 


?H  This  .section  ha.s  not  been  expressly  repealed,  but  has  been  embodied 
In  tlic  Judiciary  J^aw.  section  8. 

■'/^  Only  paitly  repealed.  T^aiance  oi  section  not  expressly  repealed,  but 
embodied  in  Judiciary  I^w,  •sen ion  8. 

M.  This  section  not  e\pr*^ssly  repealed  by  Judiciary  Law.  but  has  been 
embodied  in  section  19  thereof. 

*^^.  Se«-  F.^nr".  l^w.  section  1S76,  instead  of  .«;ectIon  1877. 

f  8.  Only  partly  lei/ealed  bv  .In  ilciarv  T.aw;  but  pee  .Tudlclary  La'M, 
jectiont  SS  and  476,  wtiicii  en  ^ody  the  whole  of  this  section. — Eo. 
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iJM.IlM 


aa* 


CODB 


Section 


Consolidated  Law 


Law 


Sectloil 


Subject 


71 

72 

74 

75 

76 
77 
73 

79 

80 

81 
82 

♦83  pt. 

84 

85 

86 
87 
88 

•89 


00 
•91 

92 
93 
94 


•95  pt. 
•96 

•97 

98 


Penal 273. 


Judiciary. 
Penal . . . . 
Penal 


479. 
274. 
274. 


Pertal 274, 


Penal , 

Penal , 
Penal, 

Penal, 

Penal 


276. 
27B. 
278. 

278. 

278, 


Penal . . . . 
Judiciary. 


Judiciary 

Judiciary 

Judiciary 


279 

290.  291,  293, 

294 

14,    24,    296- 

297,  ,301... 
292,  298,  299, 

302 

300 


Judiciary. 
Judiciary. 
County. . . 


303. 
304. 
12.. 


County 

Judiciary. ..... 


Judiciary. 
Judiciary. 


Judiciary 

Judlciaty 

Judiciary 


170 

101,  156.  159, 
264.  260,  281 
251 

169/199;  3*65, 

406...' .■.*.' .*.'.' 

30 

167.  200.  381, 
386 


Jiidldaty. 
Judiciary. 

Jtidldaijr. 

Judiciary. 


168.^00 

23d,  3,49,  351, 
364'. 

iftO,  170,  201, 
231-333,279, 
403,  405 

343 


Pimlslitnent   for  tvllful   dilay   o\ 

action.  V 

Attorney  not  to  lend  name. 
Attorney  not  to  buy  claims. 
Attorneys  prohibited  from  malting 

certain  loans. 
Penalty  for  violation  of  last  two 

sections. 
Limitation  of  three  last  sections. 
Application  of  preceding:  sections. 
Partner  of  distnct  attony  uoi  to 

defend  prosecutions. 
Attorney  not  to  defend  when  he 

has  been  public  prosecutor. 
Penalty  for  violation  of  last  two 

sections. 
Limitation  of  preceding  sections.  • 

Quallflcations  of  stenographers. 

General  duties  of  stenographers. 

Presentation  of  stenographic  notes. 

StenORl-aphlc  minutes  to  be  writ- 
ten out. 

Furnishing  copies  of  proceedings. 

Assist  mt  stenographers. 

County  charge;  stenographers' 
cohipensation. 

[  Appellate  division  clerks. 

Clerks  In  New  York  county. 

Criers  of  courts  of  frecord. 
SherilT  or  constable  as  crier. 
SeaU  Of  former  courts. 

Interpreters  in  Kings  and  Queens 

counties. 
Attehdants  in  Kings,  Qiieens  and 

Richmond  counties. 

Dutifes  of  Bttendilnts  In  Klncs, 
Qiieens  and  Richttiohd  counties. 


Coiitt  officers  In  certain  counties. 
Attendants  in  certain  counties. 


83.  All  except  fourth  sentence  ifepftalwi  b^  Judiciary  Law;  fourth  Pentehwi 
lepealed  by  act  amending  Code  of  Civil  Procedure  generally.  See  Code  Civil 
Pro»iurei  action  1323a. 

89.  g<e  Co**"j;f2^w»  section  1^9,  Insti^ad  of  seCtidtl^ljO. 

Procedure 
96-97. 


tee  CountT  iA\v»  section  169,  Instead  or  section  170. 

'art  relating  to  surro^^te  is  rebeaiod  bjr  act  aiHettdftig  Code  of  Cl^ 

re  generaUy-    /^ Coda  Civil  Procedure,  9fe(^ton  2511 

7.  See  also  Code  ClvU  PrbbedUre.  safclldtt  2511-- Ett. 


TABLE  3 


C(*>B 


Section 


09 
104 


CONBOUOATBO   LaW 


Law 


Section 


Subject 


Judiciary. 
Juaiclary, 


105        Judiciary. 


•106 

•107 

112 

113 

114 
115 

116 
117 


Penal . . . 

MUitary. 
County., 
Frlsoa. . 


Prison, 
Prison. 

Prison. 
Prison. 


110        avilRlshts.... 


120 

•121 

122 

123 

124 

•125 


Prison. 
County. 
Prison. 
Prison. 


Prison. 
Penal. 


Prison • 

Prison 

Prison 

Prison 

Penal 


Prison, 

rTison . 
Prison. 

Prison. 

Prison. 

Prison. 
Prison. 
Prison. 
Prison. 


Penal 


407 Deputy  sheriff  roust  attend  ourt, 

400 tiherlit  ouiy  command   po^ur  of 

county. 
401.... Certldcation  of  persona  reals^lnx 

mandate. 

2601* Refusal  to  assist  sheriff. 

821t Governor  may  order  out  militia. 

240 Support  of  poor  prisoners. 

840.  •• Charges  by  sherl0  for  food  p^o- 

hibited. 

841 Gratuities  to  sheriff  prohibited. 

842. Rates  of  charges  asainst  persona 

arrested. 

843 .  • Prisoner  kept  In  house. 

344 Charges  for   rent  in  prison   pro* 

hibited. 
22 Privilege  of  offloers  and  prisoners 

from  arrest. 

420 Jail  lu  New  York  diy. 

00 County  jails. 

347 Either  oi  several  jal'i*  may  be  usei. 

845 Civil  and  criminal  prisoners  to  ue 

kept  HAra'aUi. 
846 Males   and    temaieti    to    be    kept 

separate. 
1876 violation    by    sheriff   of    Ctttatn 

provisions     relating     to     pria- 

oners. 

848 Jail  physidan. 

855. ........  Removal  of  sick  prisoner. 

849 Sale  of  liquor  in  Jail. 

350 Permit  to  bring  liquor  Into  Jail. 

1791.. Penalty  for  bringing  liquor  into 

Jail. 

851 Designation  when  jall  unfit. 

852 Annulment  of  designatioti. 

853 Designation  oC  jail  In  oontlRuoas 

county. 
854 Removal  of  prisoners  In  case  of 

fire. 
856 Certain  officers  may  make  destgiui- 

tion  of  Jails. 

357 JaU  liberties. 

358 Jail  liberties. 

359 Laying  out  jail  liberties. 

800 Resolution   esta hi ishliig  JaU  liber- 
ties to  be  posted 
1839 ConnlTance  at  escape  by  aheriO. 


•126 
127  pt. 
128 
129 
130 

135 
136 
137 

143 

144 

145 
146 
147 
148 

159 

106.  Repealed  because  covered  by  Penal  Law,  section  1848. 

107.  Superseded  by  L.  1898.  ch.  212,  aection  86,  which  waa  Ukewlae 
repealed  by  Military  Law  (L.  1909,  ch.  41). 

121.  See  also  County  Law,  section  183. 

125.  Partly  repealed  by  Penal  Law;  but  see  Penal  Law,  aection  187% 
Instead  of  section  1876.     Section  1875  embodies  the  whole  of  this  section. 

120.  Krrept  part  relating  to  county  of  New  York  repeal .-^d  by  Prison  Law 
Voi  remainder  ox  tection  aee  Greater  New  York  Chart6r.-*&Bw 
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TABLE  2 


CODB 


Section 


GbmouDATED  Law 


Law 


Section 


aubject 


182        Counter. 


283 
184 

185 

186 

187 

188 

189 
193 
196 
197 
196 

•199 
200 
201 
202 
203 

•209 

210 
211 

212 

213 

214 

215 
216 

219 
220  pt. 


Gounty. 
County. 

Gounty. 

County. 

County. 

County. 


195. 

196. 
195. 

195. 

195. 

195. 

195. 


County. . . 
Judiciary. 
Judiciazy. 
Judiciary. 
Judiciary. 

Judldary. 
Judidary. 
Judiciary. 
Judidary. 
County. . . 
Judidary. 
Judiciary. 


195 • 

61t  53.  •  •  • 

64 

64 

67 


Judiciary. 
Judiciary. 


Executive , 
Judidary. . 
Executive. 


Judiciary. 

Judidary. 
Judiciary. 

Judidary. 
Judiciary. 


62.256 

257,  258 

257.  258 

58,  259,  262. . 
12  1 

55  / 

800 

60.61,431... 
433 


31  1 
435/ 
32... 

432.. 


432 

256.  434. 


S21        Judldaiy 


70 

71,72.77,81, 
82.85,90.. 

101,  106.  109, 
111,267,268. 
270. 271.307. 
847 


Jndldaxy. 
Judiciary. 


73. 
72. 


Proceedings  when  new  aberiff  a» 

sumes  office. 
Powers  of  former  shcrilT. 
Duties  of  former  stieriff  wlien  new 

ehericr  assumes  office. 
Formsr  sherlfT  to  execute  Instru- 
ment of  df'livery. 
Former  sheriff  to  execute  certain 

process. 
Return  of  new  sheriff  to  certain 

orders. 
Proceedlnss  on  neglect  or  refusal 

of  former  sheriff. 
Person  performing  duties  of  sheriff. 
Court  or  appeals;  rules. 
Court  of  appeals;  terms. 
Court  of  appeals;  terms 
Court  of  appeals;  appointment  of 

officers. 
Court  of  appeals;  derlc. 
Court  of  appeals;  deputy  derlc 
Court  of  appeals;  clerk. 
Court  of  appeals;  judges'  clerks. 

Court  of  appeals:  Judges'  offices. 

State  reporter:  reporter  of  court 

of  ap  ec>8. 
State  reporter:  duty. 
Publication  of  reports  of  court  of 

appeals. 
Copyright  of  reports  of  court  of 

appeals. 
Distribution  of  reports  of  court  of 

appeals. 
Unreported  dedslons  of  court  of 

appeals. 
State  reporter;  expiration  of  term. 
Unreported  opinions  of  court  of 

appeals. 
Appellate  division;  departments. 

Appellate  division;    organization, 
location  and  powers. 


Appellate  division;  clerks,  attend- 
ants and  stenographers. 

AppeQate  division;  revocation  of 
designations. 

Appellate  division,  designations  to 
bellied. 


199.  The  words,  *'  and  the  trustees  must  as5dgn  him  suitable  rooms  thereia 
lor  that  purpose."  are  covered  by  Public  Bulldlnirs  Law.  section  3. 

209.  This  faction  repealed  by  Judiciary  Law,  because  covered  by  Judldarf 
Law,  section  430.— Ed. 


TAfiLB  J 


C  DB 


Section 


ComouDATBD  Law 


Law 


Section 


Btibjeiil 


S25        ^udidkry 

226        Executive 


228 


Judida^y. . , . . .  ,» 
State  floanbe. .  46  , 
Judiciary 80 


Appettaie  dltlslon;  teniis. 

!  Appellate  diviBlon:  appointment  df 
terms. 

Appellate  division:  associate  jus- 
tice to  prefiide  in  certain  cdses. 

229  pt.  Judiciary. 148 Holdina  special  and.  trial  terms. 

230  Judiciary 81 Appellate  division;  Justices  neces- 

t  sary  to  a  decision. 

♦232        Judiciary 84,    96,   MS- 
ISO,  264. . .  Supreme  court;  appointment  of 
terms. 

988        Executive 83    1  I  gupreme  court;  pubUcatlon  of  ap- 

State  tinanoe.  ,W\ I     ^ointments. 

234  Jiidldary. .....  79, 153 Extraordinary  terms  of  appellate 

division  and  supreme  court.. 

235  pt.  Judiciary 155 Supreitie   court  Justices  in   Erie 

,  _,  county.  . 

287        Judicial^ 86 tlesignation   of  trial  Justice^  In 

Certain  cases 

238  Judiciart 15^ •  Place  of  holding  special  and  trial 

tetms. 

239  Pt.   JUdiciAry 148,278,864, 


I 


243 

^4 

245 

246 

247 

248 

849 

250 

254 
M5 


^^  404 Special  terms  at  chambers. 

Judiciary ^b,j264.  342, 

402 Appellate  division;  oflSicers  attend 

Judlciaty 842,  402 Fees  of  oflRcen;  attendlnjr  term  o^ 

a4)pellate  division. 

Judlclai-y 90 Supreme  court  reporter;  appoint- 
ment. 

Judiciary 91 Stipreme  court  teportel*;  special 

meeting  «(or  appolntinent. 


Judiciary 92,  264,  43r, 

Judiciary 442,443?.!!!  Supreme  Cdurtfepottefc'pubU'c^ 


.439-r441...  Supreme  court  reporter:  duties. 

443 Supreme  court  h 

tion  of  reports. 


Judiciary,  •  •  •  •  •  264,  438 Papers  for  use  of  supreme  court 

reporter 

fixecutlve 9^82  \         \  Supreme  ci)Urt  reporters  copyright 
udiciary. 4 . . . .  444      )•*•*  \     of  reports. 

JudiciaiT 445 Supreoie  court  reporten  compen- 

sation. 

Judiciary 161,  800,  816.  St(?no4raphers  In  Kings  county. 

Judiciary* •••••  812 A&«<ist&nt  stenographer  In   Kings 

courtty. 
JUdlddrjr. . .  4  •  •  181, 809 Stenographers  In.second  and  ninth 

distticttt  uppdhtmeht. 


232.  The  last  three  sentences  b't  secttoh  ^^.  rel&tlnie  td  s^Is  fbt  the  a|1t^- 
Cate  division,  have  been  omitted,  as  the  matter  is  covered  by  the  Judiciary 

29,  whlc 


bii 

Provlslonsof  thissection  probably  covered  by  Code  Civ.  PfC.  sebtlbc  l^t.-^i^ 

ZTl 


TA:ftLB  2 


Code 


Section 


CON^>LIDATBD  LaW 


Law 


Sectioa 


Subject 


257  Judiciary 810 8ttx>grapher8  in  seconci  and  illnth 

districts;  salaries, 

258  Judic&ry i6i«  800,  813.  Stbdographers  fof  certelti  Judicia 

districts:  appointment  and  sal- 
aries. 

259  Judid^JT 813 Stenographers  in  certain  .adldai 

districts;  payiiient  of  salaries. 

260  Judiciary 164,314 Stenographers  in  certain  judicial 

districts;  expehsea, 

202        Judiciary 162,103.....  Temporary  stenofcraphers. 

334         Penal 1634 MisconcUi        " 


Penal 1634 Misconduct  of  interpreters  in  Kew 

Yorl«  city.  _ 

355  pt.  Judiciary 100.  101 Terms  of  county  court. 

350         County 240  1  J  Appointment  of  terms  of  county 

Judiciary 102  f i     court. 

357         Judiciary 533,  541 Jurors  for  county  court* 

*^^        Jmliciary '*:'.'.*  %  } Oounty  court  stenographers. 

359         Judiciary' '.  * '. '. '.   196,  107,  285, 

318, 319. . .  County    court    stenographers    In 
,  Kings  and  Queens  counties. 

*360pt.  Judiciary 196,382-385.  Ck>unty     court     interpreters     id 

Kings  county. 

861         Judiciary 197,  316,  319.  €k;ui^ty    court    f^tenogrtpherfl    In 

certain  counties. 

*432  pt.  Gen,     Ck>rpora-  16 Peslgpation   by   fpreign   corporfM 

tidn.  tion  of  person  upon  whom  to 

serve  papers. 
450  pt.  Domestic  Keia-  . 

.  tlons 51 .  •  •  • » Married  woman '^  property. 

548         Civn  RIghtd. ...  23 Arrest  in  civil  proceedins. 

665         GivU  Rights. ...  24 Privllcj^e  from  arrest  of  officers  of 

courts. 
710  pt.  General   Coipo-  ,  . 

ratiod 243 Certain  recelven  can   bold    t^ol 

744        CdUhiy. 240  I     >  /Supervision  of  court   hmds   by 

Statd  Fm4n<ie.  .4      j 1     stale  comptroller. 

740  pt.  Banking *  •  44 Depositories  of  court  fur\ds  to  glvQ 

bonds  and  pay  interest. 


752pt.  BanUhg .45. 


Depositories  of  court  funds  to  Tdopp 


8S1 


Alton 
>ks  o 


books  or  accoutit. 


t^enal  .......  ^  •   lOSiSS Swearing  falsely  in  any  form,  per- 


. .  4 . 

8*  ... 
t^.... 


jury. 
i.  4  •.«.... .  Wiin^  exempt  from  arrest. 


>,  26 ^rtwj  arrcstjs  void, 

) Liability  of  sherilT  for  making  ar- 
rest of  exempt  person. 


U&  JbiM  fectfcnoplj  D8ftly.ret>eft!ed  by  County  Liw*  s^cttotl  260  fttid 
Tuolcury  Law,  section  800;  but  the  whole  of  this  section  has  been  embodied 
in  County  Law.  notion  12  ana  iudltiarj  Law.  dWtion  197. 

MOj.  ]l^u>.  relating  to  surtoBate  tepealed  by  lUt  aroendlns  Cbd&  of  Civil 
Prooeaure  seilkraliy.     See  Ootie  Civ.  Pro.,  section  2513a. 

422.  Aa  to  copy  of  designation  of  person  upon  whom  to  make  8ervi<y^,  aa 


TABLE  2 


CODB 


Section 


CONSOUDATBD   LaW 


Law 


Section 


Subjed 


*061pt.  County 161 

PpniP/**^ ?ft7s;  \ Officers  to  search  flJes  and  raakf 

Public  Officers.  66     J  imnficriptb 

077  pt.  Judiciary 83 Power  of  appellate  dlvls'on  a^  to 

calendars. 
1007  pt.  Judiciary 805 Apportionment  of  sienoffraphers* 

1027  Judiciary S02 Qualifications  of  trial  Jurors. 

1028  Judiciary 602 Qualifications  of  tiiai  Jurors. 

1029  Judiciary 603 Certain  public  officers  (iisquaiifleo 

to  serve  as  jurors. 

1030  Judiciary 646 Exemption  from  jury  duty. 

1031  Judiciary 647,  648 Evidence  of  exer  ptiou 

1032  Judiciary 660 Discharge,  wlicn  not  quaJified  ot 

exempt. 
1032^        Judiciary 644 Persons  excused  from  serving. 

1034  Judiciary 690,  600,  680, 

687 Certain  public  oflicials  disqualified 

1035  Judiciary 600 Jury  lists. 

1036  Judiciary 601 Names  to  be  taken  from  assess- 

ment rolls.  t 

1037  Judiciary 605 Duplicate  Jury  lists  to  be  mad« 

and  filed. 

1038  Judlclanr 608 County  clerk  to  make  and  deposit 

ballots. 

1030        Judiciary 600-613 County  clerk  to  destroy  old  ballots 

and  notify  town  clerk  in  case  of 
failure  to  receive  jury  lists. 

1040  Judiciary 600 Jurors  to  serve  three  years. 

1041  Judiciarr 607 Application  of  provisions  to  cities. 

Oode  Cnm.  Pra  220 Drawing  grand  Jurors  in  Albany 

county. 

1043  Judiciary 513.  628.  643. 

645 Drawing  of  jurors. 

1048        Judiciary. .....  614 Notice  of  drawing. 

1044  Judiciary 26.  615 Officers  to  attend  drawing. 

1045  Judiciary 616 Officers  to  attend  on  adjouiped 

day. 

1046  Judiciary 617 Certain    officers    required    to    be 

present  at  drawing. 

1047  Judiciary 618-520 Mode  of  drawing. 

1048  Judiciary 636 SherlfT  must  notify  Jurore. 

1040        Judiciary 604 Jury  lists  must  be  furnished  appll- 

cants 

1050  Judiciary 621.  622 Matter  of  keeping  jurors'  names. 

1051  Judiciary. . .  •  • .  623 Jurors  who  have  served  must  be 

drawn  again   when  other  lists 
exhausted 

1052  Judiciary 624 Third  jury  box. 

1063  Judiciary 625 Dest motion  of  old  ballots  fn  third 

box. 

1064  Judiciary 626 Drawing  from  third  box. 

1055  pt.  Judiciary 637 Sheriff  must   notify  Jurors  fh>ni 

third  box. 


061.  See  Penal  Law,  section  1874.  Instead  of  seoClon  1875  — 'Ed. 

ZTiii 
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OODK 


Section 


GONSOUDATED  LAW 


Law 


Sectloa 


Subject 


1056 
1057 

1058 

1050 

1060 

1061 

1062 

1072 
1073 
1074 

1075 
1076 

1077 

1078 

1070 

1080 

1081 
1082 

1083 
1084 
1085 
1086 
1087 

1088 

»80 

090 

1(91 
1092 

•1013 
10(4 

lOOS 

looe 


Judiciary 527 Drawine  of  additional  jurors. 

Judiciary 523,  530 ProcecdlngB  on  drawing  additional 

Jurors. 

Judiciary 513,  528,  543, 

545,  565. . .   Drawing  of  additional  Jurors. 
Judiciary 531, 532,  538.  Additional    Jurors   drawn   during 

term. 
Judiciary 539,  542 Attcndamce  of  Jurors  at   county 

court. 
Judiciary 535 Powers  of  deputy  county  clerk  as 

to  jurors. 
Judiciary 690.  680 Ap^lfcition  of  provisions  to  New 

\  ork  and  Kincs  count Ic-s. 

Judiciary 651 Fine  of  Juror  for  non^Uendance. 

Judiciary 652,  553 Fine  of  Juror  for  non^t tendance. 

Judiciary 554 Fine   for   nonat tendance  at   trial 

term. 

Judiciary 555.  556 Duty  of  clerk  and  sherifT. 

Judiciary 657 Proceedings    on    order    to    show 

cause. 
Judiciary 558 Discontinuance    of     proceedings 

against  delinquent  Juror. 
Judiciary 690,  680 Application  of  provisions  to  New 

York  and  Kings  counties. 
Judiciary......  698 QualiHcation  of  trial  Juror;  New 

York. 
Judiciary 699 Qualification  of  trial  Juror;  New 

York. 

Judiciary 636 Persons  exempt  in  New  York. 

Judiciary......  636 Evidence   of  exemption   in   New 

York. 

Judidarr 637 Duty  of  military  officers. 

Judiciary 549,  641-644.  Jury  year. 

Judiciary 630,  647 Jurors  excused  In  New  York. 

Judiciary. . . , . .  608,  616.  631.  Jurors  excused  in  New  York. 
Judiciary 632,  633 Duty  of  Juror  applying  to  be  ex- 
cused. 
Judiciary 646. Service  in  court  not  of  record  as 

an  excuse. 
Judiciary 684 Oerk  to  make  return  to  commis- 
sioner after  term. 

Judiciary 691,  592.  695.  . 

601,638,640  Duty   of   commissioner   in    New 

York. 

Judiciary 603,  594 Assistants  to  commissioner. 

Judiciary 602 Public  officers  must  aid  commis- 
sioner. 

Judiciary. .....  800 Expenses  of  commissioner's  office. 

Judiciary 597,  639 Preparation  of  lists  of  Jurors  in 

New  York. 
Judiciary 603 Failure  to  testify  as  to  liability  tc 

serve. 
Judiciary 604.........  Commissioner  to  return  the  lists 

to  county  clerk. 


lots.  This  section  Is  omitted  becau.se  superseded  by  L.  1901,  ch.  602; 
lectioD  1. — ^Eo. 


TABLE  2 


Cope 


Section 


CONSOUDATBD  LaW 


Law 


Section 


Subject 


1097 

1098 
1099 
1100 

iloi 

1102 


1103 

J 104 

1105 
1100 
1107 


1108 

1109 

1110 
1111 
1112 
1113 
1117 
1118 

1119 
1120 

1121 

1122 
1123 
1124 

1125 

1126 

1127 

1128 
1129 

1130 
1131 

1132 

1133 


Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciarj' 

Judiciary 

Juflictary 

Penal 

Judiciary 

Penal 

Penal 

jr enai <  •••*••>• 

Penal 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary. . . . . , 
Judiciary 

Judiciary 

Judiciary 


606,  607 Commijisioner  to  make  and  deposit 

ballols. 

610 Number  of  jurors  to  be  drawru 

612 Officers  to  attend  drawing. 

611 Notice  of  drawing. 

613 Officers   attendUig  on   adjourned 

day. 

614 Jury  miLst  not  f>e  drawn  on  ad- 
journed day  unless  officers  at- 
tend. 

615,617 Mo<^le  of  drawing  jurors  in  New 

York. 

618 Drawing  where  term  consists  o| 

purls. 

623 Couiini.*wloner  to  notify  Jurors. 

619,  624.  625.   Commissioner  to  notify  jurors. 

628,629 Proceedings  when  less  than  ma- 
jority of  persons  drawn  are 
notified. 

621.  622,  626, 

627 Drawing  of  additional  jurors. 

646,  649 Fine  for  rion-ut  tendance. 

648 Arrest  for  failure  to  attend. 

800* Jurors  for  district  courts. 

605.  609,  620.   J^he rift's  jury. 

650-659 Remitting  and  enforcing  Jury  fine& 

660-663 Uncollected  fines. 

664 Ck)mmissioner  to  receive  fines  and 

account  then  for. 

66.5-667 Corporation  coutistl  to  praserute. 

1232 Penalty  for  physician  giving  false 

certificate. 

596 Persons  required  to  furnish  in- 
formation. 

1235 Bribery  of  officer  by  juror, 

1235 Ofhcer  accepting  l>rl!)es. 

1235........  Penalty    for    concealing   olTer   t« 

take  bril)e. 

1233 False  sw^^aring,  perjury. 

686 Qualification   of  jurors  In   Kings 

count:^'. 

720. » • Kxomption  in  Kings  county. 

721,  722 Kvidonce  of  exemption. 

714,  715 Jury  service. 

716 ... , Jurors  excused. 

718,  719 Return  by  clerk  after  adjourn- 
ment of  term. 

681,  688-690, 

723 Selection  of  trial  jurors. 

682,683 Commissioner  to  collect  f ees  foi 

county. 


nil.  This  section  Is  omitted  because  covered  by  Municipal  Court  act 
{t.  1902,  ch.  5S0,  section  233).— Ed. 
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Code 
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CONSOUDATED    LaW 


♦1134 
1135 
1136 

1137 

1138 
1139 

1140 
1141 

1142 
1143 

1144 

1145 

1146 
1147 
1148 

1149 
1150 

♦1151 

1152 
1153 
1154 

1155 
1156 
1157 

1158 

1159 

llCO 
llCl 
1162 

1190pt. 
1192 

1193 
1194 
1195 

Law 


Section 


Subject 


r 


1196 


Judiciary 800* Expenses  of  commissioner. 

Judiciary GJl.  602 Selection  of  jurors.     . 

Judiciary 69,5,  0^4 Comwiissioncr    to    publish    notice 

of  list. 

Judiciary 695 Conimls.sloner  tD  prepare  list  and 

i:ie  transcript. 

Judiciary 696,  608 ,  Supplsincntal  lists. 

Judiciary 6  J7 Commissioner  to  make  and  deposit 

ballots. 

Judiciary 609,  700 OfScers  to  attend  drawii^f. 

Judiciary 701 Proceedings  preliminary  to  dt aw- 
ing. 

Judiciary 702 Mode  of  drawing. 

Judiciary 703 «...  Certificate  to  be  made  and  boxes 

sealed. 

Judiciary 704 Subsequent  drawings. 

Judiciary 705 Proceedings    when   first   box  ex- 

\  hausted. 

Judiciary 706,  709 Co'nmissioner  to  notify  juror. 

Judiciary 710,717,725.   Notiacation  of  jurors. 

Judiciary 711 Commissioner  to  make  return  of 

Jurors  notified. 

Judiciary 707,  712 Additional  jurors. 

Judidaiy 708,  713 Jurors  in  certain  special  proceed- 
ings. 

Judiciary 26* Compensation  to  Judges  attending 

drawing. 

Judiciary 724 Fine  for  non-attendance. 

Judiciary 726 Arrest  for  non-attendance. 

Judiciary 727-729 Commis-sloner    to    notify    Jurors 

fined  to  appear . 

Judiciary 730,  731 Commissioner  to  collect  jury  fines. 

Judiciary 732-735 Fines  not  collected  to  be  docketed. 

Judiciary 736 Discharge    of    lien    created    by 

docket. 

Penal 1234 Commissioner      omitting     name; 

felony. 

Penal 1234 Commissioner's       wilful    neglect ; 

misdemeanor. 

Penal 1236. False  information:   misdemeanor. 

Penal 1232 Physician  giving  false  certificate. 

Judiciary 684,  685 Commi&sloner  to  report  and  pay 

over  money. 

Civil  lUghts. ...  12 Alien  not  entitled  to  special  Jury. 

Civil  Rights. ...   14 Jurors  not   to  be  questioned  for 

verdicts. 

Penal 375 Penalty  when  juror  takes  gift. 

Penal 377 Penalty  for  enibracery. 

Judiciary 559 Fine  of  trial  juror  for  non-attend- 
ance in  special  proceeding. 

Judiciary 560 Fine  for  neglect  or  misconduct  of 

oflicer  in  charge  of  jury  from 
special  proceeding. 


1134. 
section  6 

1151. 
tbe  last 


This  section  is  omitted  because  superseded  by  L.  19  )2,  ch.  564, 

The  first  .^ntence  of  thfs  section  is  omitted  ^-cause  superseded  b;y 
amendment  of  the  section. — Ed. 
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COD£ 

CON8OU DATED    Law 

^ 

SllDJ«cl 

Section 

l^w 

!<ACtlOO 

1197 

1198 

1109 
1200 

1268 

1273  pt. 

1737 
1738 

1739 

1740 

1741 
1761 

1781 

1782 
1783 


Judiciary. 
Judiciary. 


561. 
662. 


Judiciary 

Dorn.    Ileiatiotia 

Debtor  A  Cred'r 

Dom.  Relations 


583,  564. 
51 


150, 
51.. 


1785 
1786 
1787 
1788 

1789 

1790 

1791 

1792 
1793 

1791 
1796 


Lien 
Lien 

Lien 

Lien 


Lien 

Dom.  Helations 


203. 
207. 

208. 

209. 

210. 
8... 


Gen.  Coro 90. 


Gen.  Corp 
Gen.  Corp 


91. 
92. 


1784         Gen.  Corp 


100. 


Gen.  Corp . 
Gen.  Corp, 
Gen.  Corp , 
Gen.  Corp . 


Gen.  Corp 

CJen.  Corp 

Gen.  Corp. 

Gen.  Corp. 
Gen.  Corp 

Gen.  Corp. 
Gen.  Corp , 


101 

102 

103 

104,  100. 


105. 

109. 

110. 

111. 
112. 

113. 
114. 


1796         Gen.  Corp 115. 


1797         Gen.  Corp 


130. 


1798         Gen.  Corp 131. 


1799  Gen.  Corp 132. 

1800  Geo.  Corp 133. 


Notice  of  fine  in  special  proceed- 
ing. 

Special  return  of  delinquency  and 
fine  to  county  court. 

Collection  or  remission  of  One. 

Judi^ment  for  or  asainst  married 
womu,n. 

Dlsclurge  of  bankrupt  from  judg- 
ment. 

OonfessiDn  of  Judftmont  by  mar- 
ried woman. 

Action  to  f3'.'i!clos3  lien  on  clntt^l. 

Warrant  to  scl.ie  chcttei  and  pro- 
ceedlngu  thereupon. 

Judgment  in  action  to  foreclosn 
lien  on  chittcl. 

Action  to  foreclose  lien  on  cliattef 
in  inforiar  cjurt. 

Application  of  sections. 

Marriage  after  dlvoi'ce  for  adul- 
tery. 

Action  against  officers  of  corpo- 
ration for  misconduct. 

Who  may  brin«  sucIj  an  action. 

Visitatoiial  power  over  corpora- 
tion. 

Action  by  Judgment- creditor  for 
8e<iuestration. 

Action  to  dissolve  a  corpomtion. 

Action  to  dicsolve  a  corporation. 

Temporary  injunction. 

Temparary  and  permanent  ro* 
ceiver. 

Powers  and  duties  of  temporary 
receiver. 

Officers  and  stockholders  may  be 
made  parties. 

Separate  action  against  officers 
and  stockholders. 

Proceed  hiss  In  suc'.i  actions. 

Distribution  of  prop<*rty  by  Judg- 
ment. 

Recovery  of  stock  subscriptions. 

LIat)ility  of  diufMors  and  stock- 
holders. 

Consirurtlon  of  provision  relatins 
to  dhksolutlon  and  enforcement 
of  liability. 

Action  by  attorney -/general  to 
annul  cornoiatlon  v.' hen  legisla- 
t'.ire  direct. s. 

Action  by  attorney -general  tp 
annul  corporation  by  leave  of 
court. 

Notice  of  application  for  leave  te 
commence  action. 

Jury  tiial 


nil 
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CODR 
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CoNSOLlOAiTiD  Law 


Law 
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Subject 


1 801         Gen.  Corp, 


1802  Gen.  Corp 

1803  Gen.  Corp 

1504  Gen.  Corp 

1505  Gcu.  Corp 
IGOQ  Gen.  Corp 


1807  Gen.  Corp /.... . 

1808  Gen.  Corp 


1809  pi.   Gen.  Corp 


ir.io 

1811 

lC12pt. 
1C13  pt. 
1&4J 

1859 

18C8 

1009 

1010 
1011 

1012 
1G42 
1044 
1060  pt. 

1907 

1908 

2149 

21!^ 
2151 
2162 

2153 

2154 

2155 

2156 


Gen.  Corp, 
Gen.  Corp, 


Gen.  Corp 

Gcu.  Corp 

I>eced.  iistate. . 

Deced.  Estate.. 

Deced.  Estate.. 

Pers.  Property. 

Pers.  Property. 
Gen.  Business. . 

Pers.  Property. 
Debtor  &  Cred'r 
Debtor  &  Cred'r 
County ; . . 

County 

County 

Debtor  &  Cred'r 

Debtor  A,  Cred'r 
Debtor  ^  Cred'r 
Debtor  &  Cred'r 

Debtor  A  Cred'r 

Debtor  &  Crdd'r 

Debtor  A  Cred'r 

Debtor  &  Cred'r 


134. 

135. 
130. 
300. 

301. 
302. 

303. 
304 

305. 

300. 
307. 

308. 
309. 
101. 

102. 

28.. 

41.. 


41.. 
375, 


41 

230.  231 

232.  233 

201 


201 
201 
50. 


51. 
52. 
53. 

54. 

55. 

56. 

57, 


8157         Debvor  &  Cred'r  58 


Injunction  and  receiver  In  final 
judgment. 

Temporal^  injunction. 

Filing  ana  pubiisliinc  judgment. 

Certain  corporations  excepted 
from  certain  p.ov.i.ions. 

Testimony  of  oc:ce;p  and  accnts. 

Injunction  staying  action  in  cer- 
tain CwS3S. 

Proving  claims  of  creditors. 
Action  by  attorney-general  against 

corporations  or  of  cers. 
Requisites  of  injuncticn  in  certain 

Appointment  of  receivers. 
Judicial  suspension  or  removal  ot 

o3c3r  of  corporation. 
Application  of  lost  tliree  sections. 
Misnomer  not  available. 
Liability  of  heirs  and  devisees  for 

deatli  of  decedent. 
Liability    of    heirs    and    devisees 

where  will  provides  for  debts. 
Action  by  cluld  born  alter  making 

a  v/ill  or  by  subscribing  witness 
Rights  of  transferee  of  claim  or 

demand. 
Transfer  of  claim. 
Transfer  of  cause  of  action  for 

usury. 
Assignment  of  judgment. 
Compositions  by  joint  debtors. 
Compositions  by  joint  debtors. 
District  attorney  to  bring  action 

on  forfeited  recognizance. 
District    attorney    to    pay    over 

certain  moneys  collected. 
District  attorney  to  render  certain 

account. 
Insolvent's   discharge;   wno   may 

be  discharged. 
Insolvent's  discharge;  application. 
Insolvent's  discharcc;  petition.. 
Insolvent's  discharge;  consent 

creditors. 
Insolvent's  discharFe;  consent 

repres3ntative  or  trustee. 
Insolvent's  discharge;  consent 

corporation. 
Insolvent's  discharge:  consent 

partnership. 
Insolvent's    dischargee:    effect 

consent  where  petitioner  is  joint 

debtor. 
Insolvent's  dLncharge;  consent  0^ 

purchaser  of  debt. 


of 
of 
of 
of 
of 


zxiU 
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2158  Debtor  &  Cred*r  59 Insolvent's  dlschftrse;  consentliu 

creditor    miist    rennquisb    se- 
curity. 

2159  Debtor  A  Cred'r  60 Insot vent's     discharga;      penalty 

when  creditor  swears  falsely. 

2160  Debtor  &  Cred'r  CI Insolvent's  discharge;  affidavit  ol 

consenting  creditor. 
21G1         Debtor  &  Cred'r  C2 Insolvent's     discharge;     non-reti- 

dent  creditor  to  annex  acoounts. 
2102         Debtor  Sc  Cred'r  63 Insolvent's  discliarge;  petitioner's 

schedule. 

2163  Debtor  &  Cred'r  64 Insolvent's  discharge;  petitioner's 

amdavit. 

2164  Debtor  A  Cred'r  6r> Insolvent's    discharge;    order    to 

show  cause 

2165  Debtor  &  Cred'r  66 Insolvent's  discharge;  publlcatlpn 

and  service  of  order. 

2166  Debtor  c':  Cred'r  07 Insolvent's  discliarge;  bearing. 

21G7         Debtor  <&  Cred'r  6.S Insolyenrs      discharge;      putting 

cau^e  on  calendar. 

2168  Debtor  &  Cred'r  69 Insolvent's  discharge:  filing  speci- 

fications   and   demanding  jury 
trlii. 

2169  Debtor  A  Cred'r  70.  y Insolvent's     discharge;     opposing 

creditor  to  fife  proofs. 

2170  Debtor  &  CretJ'r  71 Insolvent's  discharge;  proceedIi\cs 

if  iurors  do  not  agree. 

2171  Debtor  &  Cred'r  72 Insolvent's     discharge;     non-resi- 

dent wife. 

2172  Debtor  dc  Cred'r  73 Insolvent's    discharge;    examlna- 

tior}  of  insolvent. 

2173  Debtor  A  Cred'r  74 Insolveni's  discliarge;  discharge. 

'J174         Debtor  A  Crea'r  75 Insolvent's  discharge:  assignment. 

217.>         Debtor  &  Cred'r  70 Insolvent's  dl.scharge;  asslfrnment. 

2170         Debtor  &  Cred'r  77 Insolvent's  discharge;  trustees. 

2177         Debtor  A  Cred'r  78 Insolvent's  discharge;  effect  of  %a- 

\  sl/rnment. 

217S         l;ebtor  &  Cre<l'r  79 Insolvent's  discharge;  discharge. 

2179  Debtor  &  Cred'r  80 Insolvent's    discbarw;    order    to 

show   cause   where   trustee   le- 
fuses  to  fdve  certf6cate. 

2180  £)ebtor  ft  Cred'r  81 Insolvent's  discharge;  proceedings 

on  return  of  order. 

2181  Debtor  &  Cred'r  82 Insolvent's    dLscharce;    reccrdirg 

papers. 

2182  Debtor  &  Cred'r  83 Insolvent's    discharge;    efect    cf 

cli«5(?ir.rre. 

2183  Debtor  &  Cred'r  84 Insolvent's    discharge;    eflect    of 

('.ischarre. 
?1S4         D<'' '♦  or  «fe  Cred'r  85 Insolvent's    discharire;    erect    of 

(llscharro. 
2185         Debtor  &  Cred'r  86 Insolvent's       (Mstharce:       release 

f'-om  impriso'v^'.^r.t 
1186         Debtor  &  Cred'r  87 Insolvent's    (]i.»»cliarKe.    void    dis- 

char.'re. 
•187         DtDtor  &C-ed'r  88 Inso'vent'a    discharge     )nvalldltjr 

way  be  proved. 

xziy 
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Ck>DB 

r=— : — ■ L.  . 

CONBOLIDATBD  LaW 

Subject 

Section 

Law 

Section 

2188  Debtor  ft  Cred*r  100 InsoKdnt'fl  exemption;  who  toAy 

be  exempted. 

2189  Debtor  &  Cred'r  101 Insolvent's  exemption;  petition. 

2190  Debtor  ft  Cred'r  102. Insolvent's    exemption;    petition- 

er's  schedule. 

2191  Debtor  ft  Cred'r  103 Insolvent's    exemption;    petition- 

er's affidavit. 

2192  Debtor  ft  Cred*r  104 Insolvent's   exemption;   order  to 

show  cause. 

2193  Debtor  ft  Cred'r  105. Insolvent's  exemption;  Iiearinir. 

2194  Debtor  ft  Cred'r  106 Insolvent's     exemption;     asiiign- 

meni. 

2195  Debtor  ft  Cred'r  107 Insolvent's  exemption;  discharge. 

2196  Debtor  ft  Cred'r  108. Insolvent's  exemption;  recordinji 

papers. 

2197  Debtor  ft  Cred'r  109. : Insolvent's  exemption;  release. 

2198  Debtor  ft  Cred'r  110 Insolvent's  exemption;  debts  and 

demands  not  airccted. 

2199  Debtor  ft  Cred'r  111 Insolvent's  exemption;   void  dis- 

charge. 

2200  Debtor  ft  Cred'r  120. . . ; Judgment      debtor's      discharge, 

who  may  be  discharged. 

2201  Debtor  ft  Cred'r  121 Judgment  debtor's  discharge;  ap- 

pflcatidn. 

2202  Debtor  ft  Cred'r  122 Judgment      debtor's     discharge, 

petition. 

2203  Debtor  ft  Cred'r  123 Judgment      debtor's      discharge, 

contents  of  petition. 

2204  Debtor  ft  Cred'r  124 Judgment  debtor's  discharge;  am- 

davit  of  petitioner. 

2205  Debtor  ft  Cred'r  125 Judgment      debtor's      discharge, 

notice  to  creditors. 

2206  Debtor  ft  Cred'r  126 Judgment      debtor's      discharge; 

notice  when  service  cannot  t>e 
made. 

2207  Debtor  ft  Cred'r  127 Judgment      debtor's      discharge; 

notice  when  state  a  creditor. 

220S        Debtor  ft  Cred'r  128: Judgment      debtor's      discharge; 

bearing. 

2209  Debtor  ft  Cred'r  129 Judgment      debtor's      discharge; 

adjournment. 

2210  Debtor  ft  Cred'r  130 Judgment      debtor's      discharge; 

proceedings  on  adjoin'nment. 

2211  Debtor  ft  Cred'r  131 Judgment  debtor's  discharge;  as- 

signment. 

2212  Debtor  ft  Cred'r  132 Judgment      debtor's  discharge; 

discharge 

2213  Debtor  ft  Cred'r  133 Judgment      debtor's      discharge; 

petitioner's  property  still  liable, 

2214  Debtor  ft  Cred'r  134 Judgment      debtor's      discharge; 

new  execution 

2215  Debtor  ft  Cred'r  135 Judgment      debtor's      discharge; 

trus^^ee 
2316         Debtor  ft  Cred'r  136 Judgment      debtor's      discharge; 

creditor  may  notify  debtor  to 

apply  for  discharge. 
2217         Debtor  ft  Cred'r  137 Judgment      debtor's      disc^«^rgej 

failure  so  to  appli. 

XXV 


TABLE  2 


COPB 
ScSCttOD 

2218 

2219 
2220 
2221 
2222 
2223 
2224 

2225 

2220 
2227 
2228 
2229 

22:{0 
22M 
2267 
2268 
2269 

2270 
2271 
2272 
2273 
2274 

2275 
2270 
3277 
2278 


CONSOUDATED  LaW 


Law 


Section 


flobjacfi 


Debtor  de  Cred'r  138. 

Prison 390. 

Prison 891 . 

Prison 892. 

Prison 893. 

Prison 894. 

Prlaoii 895. 

Prison 800. 

Prison 397. 

Prison 898. 

PrtMon 399, 

Prison 400. 


Prison 401 

Judiciary 754 

Judiciary 755 

Judiciary 7r)6. 

Judiciary 767 


Judiciary 758 

Judiciary 757 

Judiciary 75'J 

Judiciary 760-762 

Judiciary 763 


Judiciary 764 

Judiciary 765 

Judiciary 766 

Judiciary 767 


Judgrment  debtor'*  dlsrharse; 
discharge  of  debtors  to  state  or 
United  States. 

Care  of  prisoner's  property;  ap- 
plication. 

Care  of  prisoner's  property:  vi'ho 
may  apply. 

Care  of  prhoncr's  proptTi;/;  cred- 
itor must  rclim;uib!i  security. 

Care  of  prisoner's  property:  petl* 
tion. 

Care  of  prisoner's  property:  ropy 
of  sentence  and  anidavit. 

Care  of  prisoner's  property;  pro- 
ceedings on  presentation  ol 
papers. 

Care  of  prisoner's  property;  pro- 
ceedings on  return  of  order. 

Care  of  prisoner's  property;  order 
appointing  trustee. 

Care  of  prisoner's  property:  re- 
moval of  trustee. 

Care  of  prisoner's  property;  dis- 
tribution of  property. 

Care  of  prisoner's  property;  prop- 
erty to  be  delivered  to  prisoner 
on  discharge. 

Care  of  prisoner's  property;  ap- 
plication of  article. 

Contempt  proceedings;  applica- 
tion. 

Contempt  proceedings;  summary 
punishment. 

Contempt  proceedings;  warrant 
nitiiout  notice. 

Contempt  proceedings:  order  to 
sliow  cause  or  warrant  to  at- 
tach. 

Coniotnpt  proceedings;  police  to 
delinquent  oiliccr. 

Contempt  prococdircs;  orders 
prantod  out  of  court. 

Contempt  procTedinss;  contempt 
before  referee. 

Contempt  proceedings;  eflfect  of 
ord?r  una  warrant. 

Contempt  procetHlings;  affidavit 
and  warrant  to  be  served  on 
accused. 

Contempt  proceedlniss;  undertal^ 

IMS. 

Contempt  proceedinrss;  execution 

of  warrant. 
Contemnt  proceedings;  undertak* 

ii«c  for  discharge. 
CoTitiMiipt     proceedings:     habea.) 

corpus. 


XXVI 


TABLE  2 


Code  Consoudated  Law 


Section  !  Law 

I 


SectU  n 


Subject 


2279         Judiciary.    ....  768 Contempt  proceedings;  sheriff  to 

iiie  uncieita<viiig. 

22JMI         Judiciary 769... Contempt  proceedings;  Interroga- 

toric-s, 

2281  Judiciary 770 Contc:ni>t  proceedings;  final  order 

directing  piinisliment. 

2282  Judiciary 771 Contempt     proceedings;     punisn- 

ment    on    return    of       habeas 
corpus. 

2283  Judiaary 772 Contempt    proceedings;    punish- 

ment  on   return  of  order    to 
sliow  causf". 

2284  Judiciary 773 Contempt   proceedings;     amount 

of  lino. 

2285  Judlc-ary 774   Coritempt    proceedingii;  length  of 

Impnsonmentk 

2286  Judiciary 775 Contempt  proceeding}};  release  of 

offcnler. 

8287         Judiciary 776 Contempt  proceedings;  indictment 

of  oflenoer. 
Judiciary 777 .........  Qontempt    proceedings;    proceed- 
ings when  accused  docs  not  ap- 
pear. 
Judiciary 778 Contempt    proceedings;    prosecu- 
tion of  undertaking. 

2290  Judiciary 779 ^...  Contempt    proceedings;    proaecu- 

.tion  of  undertalving  in  nama  of 
people. 

2291  Judiciary 780 Contempt  proceedings;  sheriff  lia- 

,  bie  for  talving  Insufficient  sure- 

ti3S. 

2292  Judiciary 781 Contempt     proceedings;     miscon- 

duct at  trill  term. 

2293  Judiciary 700 Collection    of    fine;    schedule    of 

lines  imposed. 

2294  JudU lary 791 Collection  of  fine;  warrant. 

2295  Judiciary 791 Collection  of  fine:  warrant  when 

delinquent       non-resident       of 

county. 
2?99         Judiciary 793 Collection   of   fine;   execution   of 

warrant. 
2>97         Judiciary 793 Collection  of  fine;  return  of  war- 
rant. 
vvi;S         Judiciary 794 Coli3Ction  of  fine;  procsedinriis  if 

fine  not  collected. 
3f^99         Judiciary 795 Coliection    of    fine;    contents    of 

schedule  annexed  to  warrant. 
ZiOO        Judiciary 796 Collection    of    fine;    liability    of 

sheriff  for  omission  of  duiy. 
2301         Judiciary 797 Collection    of    fine;    special    pru- 

visions  for  collection. 

2411  Gen.  Corp 60 Chan-je  of  name;  by  corporation. 

2412  pt.  Gen.  Corp 61 Change  of  name;  contents  of  petl« 

tion. 

M13  pt.  Gen.  Corp 62 Change  of  name;  notice  of  pre» 

entatlon  of  petitloo- 

1  xxvii 


TABLE  2 


♦2414 

•2415 

2416 

•2417 

2410 
2420 

2421 
2422 
2423 

2424 
2425 
2426 
2427 
2428 
2429 
2430 

• 

2431 

243 1-a 
243 1-b 
247 1-a 


County 

Gen.  Corp 

Gen.  Corp   . . . . 

Gen.  Corp 

County 

Kxecutlve 

Judiciary 

Gen.  Corp 

Gen.  Corp 

Gen.  Cprp 

Gen.  Corp 

Gen.  Corp 

Gen.  Corp 

Gen.  Corp 

Gen.  Corp 

Gen.  Corp 

Gen.  Corp 

Gen.  Corp 

Gen.  Corp 

Gen.  Corp 

Gen.  Corp 

Gen.  Corp 

Public  OfSoers.. 


161 

63.. 

64., 


65. 


161 

34 

w<>4  .••>■•• 

170 


Change  of  nam^;  .^rder  <^nclnff 

name. 
Chance  of  name;  when  to  take 

elTect. 
Change  of  name:  substitutfon  of 

new  name  in  pending  action. 

Change  of  name:  reports  of  namei 
clianged. 


Voluntary  dissdiutfon  ot  corpora- 
tion: grounds  for  petit'on. 

171-173 Voluntary  dissolution  of  corpora- 
tion; petition  when  directors  or 
trustees  divided. 

174 Voluntary  dissolution  of  corpora- 
tion; contents  of  petition. 

175 Voluntary  dissolution  of  corpora- 
tion; affidavit  to  be  annexed. 


176,  178,  181. 
182.  184... 


179 

180 

185-187 

188,  189 

190 

191,  192,  194. 
193 


177,  195. 


277. 
268. 

80.. 


Voluntary  dissolution  of  corpore- 
tion;  presentation  of  petltloD, 
temporary  receiver. 

Voluntary  dissolution  of  coinora- 
tion;  order  to  be  published. 

Voluntary  dissolution  of  corpora 
tion;  service  of  order. 

Voluntary  dissolution  of  corpora 
tion;  hearing. 

Voluntary  dissolution  of  corpora 

tion;  papers. 
•  Voluntary  dissolution  of  corpora- 
tion;  appn cation  for  final  order. 

Voluntary  dissolution  of  corpora 
tion;  final  order. 

Voluntary  dissolution  of  corpora- 
tion; certain  sales  and  transfers 
void. 

Voluntary  dissolution  of  corpora- 
tion; certain  corporationa  ex- 
cepted. 

Voluntary  dissolution  of  corpora- 
tion; commissions  of  receiver. 

Voluntary  dissolution  of  corpora- 
tion; final  accounting. 

Delivery  of  pubilo  books  land 
papers. 


2414.  Only  partly  repealed.  This  section  aNo  amended  by  act  amending 
Code  of  Civil  I  rocedure  generally.     »^ee  present  .section  2414. 

24l.'5.  It  was  only  intended  to  repeat  this  .section  as  far  as  U  related  to 
chan«e  of  name  of  corporations.  .seo  present  section  as  amended  by  act 
amending  i\w  Code  of  Civil  Procedure  ijenerally. 

2417.  Part  of  this  section  was  not  exnressiy  repealed  bv  the  Consolidated 
Laws  but  was  made  a  portion  of  County  Law.  section  161,  subd.  7. 
Afr-Twanlo  '^^e  whj'e  section  wis  e\pres.',ly  repealed  by  L.  1909,  ch.  417 

xxtUI 


TABLC  2 


Code 


Section 


CONSOUDATED   LaW 


Law 


Section 


Subjad 


2529 

2611 
2828 

2633 

2634  pt. 

2660  pt. 

2094 

2703 

2704 

2732 

2733  pt. 

2734 

3260 

3281 
3282 
3283 


Judiciary 472. 


Decedent  Est . . 
Decedent  Kst . . 

Decedent  Est . . 

Decedent  Es( . . 

Decedent  Est*. 

Decedent  Est . . 

Decedent  Kst . . 

Decedent  Kst . . 

Decedent  Kst . . 

Decedent  Est . . 
Decedent  Kst . . 
Judiciary 

Public  Officers.. 
Public  Officers.. 
Public  Officers.. 
Judiciary 


23-25. 
43.... 


42., 
43.. 

103. 
47., 
44.. 
45.. 
98.. 


99 >.... 

100 

202. . ••....  1 

67 I 

67 

67 

256 


3285         County. 


161, 


3286 
3289 

3290 

3291 

3205 

8303 
3390 

3391 
3392 
3393 
3394 
3395 
3396 

«397 


Public  Officer*.. 
Public  Officers.. 

Executive 

Public  Officers.. 

State  Finance. . 

Judiciary. 

Gen.  Corp 

Joim-Stk.  Ass'n 

Gen.  Corp 


70. 
69. 

84. 

68. 

46. 


253. 

70., 
8.., 


Gen.  Corp. 
Gen.  Corp . 
Gen.  Corp . 
Gen.  Corp, 
Oen.Coip, 


71.... 
72. . . . 
72.  73. 
74.... 

75.... 
76..., 


1 


Coo.  Corp 330. 


Attorney  who  is  surrogate's  taXbgn 

or  son  prQhibitea*from  prao 

ticlns  before  him. 
What  wills  may  be  proved. 
Validity  of  purchase  nptwithaland- 

In«  aevi.«e. 
Kecord  of  wills  in  county  derk'a 

office. 
County  clerk's  Index  of  recorded 

wills. 
Action  against  husband  for  debts 

of  deceased  wife. 
Validity  and  effect  of  testamentary 

dispositions. 
Kecording  will  found  in  another 

state  or  countrr. 
Authentication  or  papers  from  an- 
other state  or  country. 
Distribution  of  personal  property 

of  decedent. 
Advancements  of  personal  estates. 
Kstat.es  of  married  women. 

Fees  of  clerks  and  officers. 

Fees  of  public  officers. 
Fees  ofpublic  officers 
Clerk  of  court  of  appeals  must  ac- 
count for  fees. 
County  clerks  must  account  foi 

fees. 
Accounting  for  fees  generallv. 
Fee  for  administering  certain  offl- 

cinl  oaths  prohibited. 
Certain  searches  ordered  by  state 
.  officers  to  be  cratuitous. 
Allovvanre  of  additional  fees  and 

expenses. 
Comptroller  to  audit  and  pay  cer- 
tain fees  and  charges. 
Clerk's  fees  upon  naturalization. 
Sale  of  corporate  and  J[olnt-stock 

a.s50ciation       real       property; 

method. 
Sale  of  CQrpnrate  real  property: 

petition. 
Sale  of  corporate  real  property: 

hearing. 
Sale  of  corporate  real   property: 

order  of  sale. 
Sale  of  corporate  real   property. 

insolvent  corporations. 
Sale  of  corporate  real   propertj- 

service  of  notices. 
Sale  of  corporate  real   prone.tv 

practice  in  case**   not   orovidec 

Sale  of  corporate   rwii   pfoi>fi.v 
time  title  take?  effect 
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COLiS 


Section 


Consolidated  Law 


Law 


Section 


Subject 


3398  Lien 40 Mechanics'  liens;  construction. 

3399  Lien 41 Meclianlr^'  liens;  eniorceinent. 

3400  Lien 42 Mechanics'  liens;    enforcement  ol 

lien  for  public  improvement. 

3401  Lien 43 Mechanics    liens;  action  in  court 

of  record. 

3402  Lien 44 Mechanics' Hens;  parties. 

3403  Lien 43 Meclianics'  liens;  equities  to  be  d  > 

termined. 

3404  Lien 40 Mechanics    Hens    action  In  court 

not  of  record. 

3405  Lien 47 Mechanics'  liens;  service  of  sum- 

mons. 

3406  Lien 48... Mechanics'    Hens;    answer;   Judg- 

ment by  default. 

3407  Lien 49 Mechanics*  liens;  trial  and  Judc- 

ment. 

3408  Lien 50 Mechanics*  liens;  execution. 

3409  Lien 51 Meclianics'  liens;  appeals. 

3410  Lien 62 Mechanics'    liens;    transcripts    of 

judgmentP. 

3411  Lien £3 Mechanics'   liens;  costs  and  dis- 

bursements. 

3412  Lien 64 Mc  chanics'  liens;  Judgment  In  case 

of  failure  to  establish  liv'n. 

3413  Lif^n 55 Mechanics'    liens;    payment    Into 

court. 

3414  Lien 56 Mechanics'  Hens;  preference  over 

contractors. 

3415  Lien 57 Mechanics'  Hens;  terms  of  Ju^lg- 

ment. 

3416  Lien 58 Mechanics*  Hens;  Judgment  for  de- 

ficiency. 

3417  Lien 59 Mechanics*  Hens;  vacating  Hen. 

3418  Lien :.  60 Mechanics'     lie;:s;    Judgment     In 

action  on  account  of  public  Im- 
provement. 

3419  Lien 61 Mechanics*     Hens;    Judgment     In 

action  to  foreclose  Hen  on  prop- 
erty of  railroad. 
*3419(bls)  Lien 85 Lien  on  vescsl;  enforcement . 

3420  Lieu 86 Lien    on    vessel;   application    fur 

warrant. 

3421  Lien 87 IJen  on  vessel ;  undertaking. 

3422  Lien 88 Lien  on  vessel;  execution  of  war- 

rant. 

3423  Lien 89 Lien   on   vesscf;  order  to  show 

cause. 

3424  Lien 90 Lien  on  vessel;  notice  to  be  pub- 

lished and  served. 

3425  Lien 91 Lien  on  vessel ;  trial. 

3426  Lien 92 ]  Jen  on  vessel ;  order  of  sale. 

3427  Lien 93 Lien  on  vessel ;  sale  and  procee<l8. 

3428  Lien 94. Lien  on   vessel ;  notice  of  distri. 

button. 

3419.  L.  1897.  ch.  419.  which  addetl  titles  Til  and  IV  to  the  Code,  ended 
«ald  title  III  with  section  3419  and  beean  title  IV  wltb  a  section  34*9  — Kd. 
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Code 

Seotion 

3429 

3430 
3431 

3432 

3433 

3434 

343o 


CONSOLIDAXED    LaW 


Law 


Section 


Subject 


3437 
343S 
3439 


3441 


iJen 95 Lien  on  vessel;  Hens  for  which  no 

warniuis  ait*  Ittf^uetl. 

Lien 96 Lien  on   vessel ,  contesteii  claims. 

LJ4^n 97 Lien  on  vessel ;  trial  of  issui  s  and 

appe.;l. 

Lien 98 Lien    on    vessel;    distribution    of 

proceeds. 

Lien 99 Lien  on   vessel*,  payment  of  un- 
contested claims. 

Lien 100 Lien    on    vessel ;    tlistribution    of 

surplus. 

Lien 101 Lien    on    vessel ;    application    tor 

^  ,  discharge  of  warrant. 

U«n 102 Lien    on    vessel ;    undertalclng   to 

accompany  application. 

Lien 103 Lien  on  vessel ;  discharge  of  war- 
rant. 

Lien 104 Lien  on  vessel ;  action  on  under 

talcing. 

Lien 205 Lien  on  vessel;  costs  of  proceed- 

Ings. 

Lien 100 Lien  on  vessel ;  sheriff  must  return 

warrant. 

Lm 107 Lien  on  vessel :  discliarge  of  lier 

before  issue  of  warrant 


TABLE  3 

(Prepared  by  the  Board  of  Statutory  Consolidation,  with  notes  by  editors  o? 

Parsons'  C|9de4 

SHOWING  DISTRIBUTION  OF  SECTIONS  OF  THE  CODE  OF 
CIVIL  PROCKDLKE  IN  THE  CONSOLIDATED  LAWS. 
ARRANGED  ACCORDING  TO  THE  CONfeOLIDATfeD 
LAWS. 


Code 
SbctloQ 


Law 
Section 


Subject 


BANKING  LAW 

746  pt.  44 Depositories  of  court  fujads  to  give  bonds  and 

pay  interest. 
762  pt.  45 Depositories  of  court  funds  to  keep  boojks  of 

account. 

CIVIL  RIGHTS  LAW 

16  90 Imprisonment  for  costs. 

16  21 Imprisonment  for  nonpayment  of  money  on 

jiifigment  or  contract. 

119  22 privilege  of  officers  and  prisoners  from  arrest 

548  23 Arrest  in  civil  proceeding. 

565  24 Prlvilefffe  from  arrest  of  officers  of  courts. 

860  25 Witness  exempt  from  arrest. 

863  25,  26 Certain  arrests  void. 

864  26 Liability  of  sheriff  for  making  arrest  of  exemyt 

i)erson. 

1100  pt.  12 Alien  not  entitled  to  speciaMury. 

1193  14 Jurors  not  to  be  questioned  for  verdicts. 

CODE  CRIMINAL  PROCEDURE 
1041  pt  220 Drawing  grand  Jurors  in  Albany  county. 

COUNTY  LAW 

20  pt.  240 County  charge ;  expense  of  calendars  of  supreme 

and  county  courts. 

28  245 County  seals. 

31  pt.  42 Supervisors  to  furnish  necessaries  for  term  of 

county  court. 

88  12 County  charge;  stenographers'  compensation. 

89  pt.  170(a) Si^edal  deputy  clerks  in  certain  counties. 

112  240 Support  of  poor  prisoners. 

121  90(b) County  pails. 

182  195 Proceed mgs  when  new  sherifT  assumes  office. 

183  195 Powers  of  former  sheriff. 

(a)  See  County  Law,  section  169  instead  of  section  170. 
See  also  section  183  of  (bounty  I^w. — Ed. 
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Code 

Section 


Law 
Section 


Subject 


184 

185 

186 
187 
188 

1S9 
203  pt. 

356  pt. 

358  pt. 

744  pt. 

061  pt. 

1960  pt. 

1967 

196S 
2414  pt. 

2417  pt. 
3285 


1268 

1942 

1944 

214^2187 

218S^2199 

2200-2218 


1843 

1859 

1868 

2611 
2628 
2633 
2634  PC. 
2660  pt. 

2694 
2703 
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195 Duties   of   former   sheriff   when    new    sherift 

assumes  oliice. 

195 former  sheriil  to  execute  instrument  of  de- 
livery. 

195 Former  sheriff  to  execute  certain  process. 

195 Ilcturn  of  new  sheriif  to  certain  orrlers. 

195 Proceediugs  on  neglect   or  refusal  of  former 

sheriu'. 

195 Person  iwr forming  duties  of  sheriff. 

12 Supervisors  to   furnish  library   for  judges  ol 

court  of  appeals. 

240 Expense   of   publication,   of  terms  of  county 

court  to  be  county  charge. 

12 Stenographers  of  county  court  to  be  paid  by 

county. 

240 Fees  of  county  clerks  for  certain  papers  fur- 

nishe<l. 

161..;......  County   clerk   to  make  certain  searches  and 

transcripts. 

201 District   attorney  to  bring  action  on  certain 

forfeited  recognizances. 

201 District  attorney  to  pay  over  certain  moneys 

collected. 

201 District  attorney  to  render  certain  account. 

161 County  clerks  must  record  changes  In  corpora- 
tion names. 

161 C-ounty  clerks  must  report  names  change*? 

161 County  clerks  must  account  for  fees. 

DEBTOR  AND  CREDITOR  LAW 

150 Discharge  of  bankrupt  from  judgment. 

230,  231  Compositions  by  joint  debtors. 

232,  233.. . . .  Compositions  bv  joint  debtors. 

60-88 Discharfjo  of  insolvent  from  his  debts. 

100-111 Expmplion  from  arrest  or  discharge  trom  Im- 
prisonment of  Insolvent  debtor. 

120-138 Discharge     of     imprisoned     judgment -debtor 

from  imprisonment. 

DECEDENT  ESTATE  LAW 

101 Liability  of  heirs  and  devisees  for  debt  of  de> 

cf.dent. 

102 Lial>i4ity  of  heirs  and  devisees  where  will  pro- 
vides for  debts. 

28 Action  by  child  born  after  making  of  will,  or 

by  subscribing  witness. 

23-25 What  wills  may  be  proved 

46 Validity  of  purchase  notwithstanding  devise. 

42 Record  of  wills  in  county  clerk's  office. 

43 County  clerk's  index  of  recorded  wills. 

103. Action  against  husband  for  debts  of  deceased 

wife. 

47 Vallditv  and  effect  of  testamentary  dispositions. 

44 Recording    will    found    in    another   «tate    oi 

country. 
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2704  45 Authentication  of  papers  from  another  state  oi 

country. 

2732  98 Distribution  of  i)ersonal  property  of  decedent. 

2733  pt.  09 Advancements  of  personal  estates 

2734  100 Estates  of  married  women. 

DOMESTIC  RELATIONS  LAW 

450  pt.  51 Married  woman's  property. 

1206  51 Judgment  for  or  against  marriad  woman. 

i273  pt.  61 Confession  of  judgment  by  married  woman. 

.761  8 Marriage  after  divorce  for  adultery. 


EXECUTIVE  LAW 

54  pt.  29.  , Record  of  terms  of  judges  of  courts  of  record. 

57  pt.  30 Ck>pies  of  amendments  to  rules  for  admission  oi 

attorneys. 

'il2  pt.  31 Copyright  of  reiwrts  of  court  of  appeals. 

:13  32 Distribution  of  reports  of  court  of  appeals. 

{26  pi.  33 Publication  of  appointment  of  terms  of  appel- 

late f'ivision. 

^3  pt.  33 Publication  of  appointment  of  terms  of  su- 

preme court. 

249  pt  '•I,  32 Copyright  of  notes  prepared  by  supreme  court 

reporter  and  distribution  of  appellate  divi- 
sion reports. 

4417  pt.  M Publication  l)y  secretary  of  state  of  statement 

of  names  changed. 

^290  ^ Certain  searches  ordered  by  state  officers  to  be 

gratuitous. 


GENERAL  BUSINESS  LAW 
H)ll  875 Transfer  of  cause  of  action  for  usury. 


GENERAL  CORPORATION  LAW 

432  pt.  16 Designation  by  foreign  corporation  ol  persoo 

ui)on  whom  to  serve  paiKTs. 

716  pt  243 Certain  rec<Mvers  can  hold  property. 

^781  90 Action  against  ollicers  of  corporation  for  mis- 

conduct. 

^782  91 Who  may  bring  such  an  action. 

i783  92 Visitatorial  power  over  con>oration. 

1784  100 Action  by  judgment-cnMllior  for  sequestration. 

1785  101 Action  to  ffissolve  a  corporation. 

1786  102 Action  to  «!issolve  a  corjiorat ion. 

■•787  103 Temporary  injunction. 

'788  104,  106 Temporary  and  i)ermanent  receiver. 

1789  105 Powers  and  rlutiHs  of  teini)orarv  receiver. 

i790  109 Otlicers  and  stockholders  niav  be  made  parlies 

1791  110 Separate    action    against    ottic^rs    and    stock- 

hoUlers. 

1792  111 Proceet lings  in  such  actions. 

1793  112 Distribution  of  proi)erty  by  judgment. 

1794  113 Recover^' of  stock  subscriptions. 
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1795 
1796 

1797 

1798 

1799 

18O0 

I  SOI 
1N02 
1803 
18(>4 

(805 
liX)6 
1807 
180S 

1809  pt. 

1810 

1811 

1812  pt. 

1813  pt. 
2411 

2412  pt. 

2413  pt. 

2414  pt. 
2415 
2416 

2419 

2420 

2421 

2422 

2423 


2424 

2425 

2426 
2427 
2428 

2429 

2430 

Ml 


114 Liability  of  directors  and  stockholders. 

115 Coast  ruction  of  provisions  relating  to  dissolu- 
tion and  enforce  meiit  of  liability. 

130 Action  by  attornry-gfiieml  to  annul*  corpora- 
tion when  legislature  directs. 

131 Action  by  attorney-general  to  annul  corpora- 
lion  b3'  leav«  of  court. 

132 Notice  of  application  for  leave  to  commence 

action. 

133  ....  Jury  trial. 

134 Injunction  and  receiver  in  final  Judgment. 

135 Temporary  injunction. 

136 Filing  and  publishing  Judgment. 

300^ Certain    corporations   excepted    from   certain 

provisions. 

301 Testimony  of  officers  and  agents. 

302 Injunction  staying  action  in  certain  cases. 

303 Proving  claims  of  creditors. 

304 Action  by   attorney-general  against   coriK>ra- 

tions  or  officers. 

305 Requisites  of  injunction  in  certain  cases. 

306 Appointment  of  receivers. 

307 Judicial  suspension  or  removal  of  officer  of  cor- 
poration. 

308 Application  of  last  three  sections. 

309 Misnomer  not  available. 

60 Change  of  name;  by  corporation. 

61 Change  of  name;  contents  of  petition. 

62 Change  of  name;  notice  of  presentation  of  peti- 
tion. 

63 Change  of  name;  order  changing  name. 

64 Change  of  name;  when  to  take  efTect. 

65 Change  of  name;  substitution  of  new  name  in 

pending  action. 

170 Voluntary  dissolution  of  coriK)ration;  grounds 

for  petition. 

171-173 Voluntary  dissolution  of  corporation;  petition; 

when  directors  or  trustees  divided. 

174 Voluntary  dissolution  of  corporation;  contents 

of  petition. 

175 Voluntary  dissolution  of  corporation;  affidavit 

to  be  annexed. 

176,  178,  181, 

182,  184. . .   Voluntary  dissolution  of  corporation;  presenta- 
tion of  petition,  temporary  receiver. 

179 Voluntary  dissolution  of  corporation;  order  to 

be  published. 

180 Voluntary  dis.solution  of  corporation;  service  of 

order. 

185-187 Voluntary  dissolution  of  corporation;  hearing. 

188,  189.. .    .   Voluntary  dissolution  of  corporation;  papers. 

190 Voluntary  dissolution  of  corporation;  applica' 

tion  for  final  order. 

191«  192,  194.  Voluntary    dissolution    of    corporation;    final 

order. 

193 Voluntary  dissolution  of  corporation;  certain 

.sales  and  transfers  void. 

177»  196. ....  Voluntary  dissolution  of  corporatloD*  oertain 

corporations  excepted. 
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2431-A  277 Voluntary  dissolution  of  corporation;  commis- 

sions or  recteiver. 

2431-b  268 Voluntary  dissolution  of  corporation;  final  ac- 

counting. 

3300  pt.  70 Sale  of  corporate.real  property;  method. 

3391  71 Sale  of  corporate  real  property;  petition. 

3392  72 Sale  of  corporate  real  property;  tiearin/;. 

3393  72,  73 Sale  of  corporate  real  property;  order  of  sale. 

3394  74 Sale  of  cor[)orate  real  property;  insolvent  cor- 

£  orations, 
i  of   corporate   real   property;   service  of 
notices. 

3396  76 Sale  of  corporate  real  property;  practice  fn 

cases  not  provided  for. 

3307  330 Sale  of  corporate  real  property;  time  title  takes 

effect. 

JOINT-STOCK  ASSOCIATION  LAW 
3390  pt.  8 Sale  of  real  property  of  Joint-«tock  association. 

JUDICIARY  LAW 

2  2 Courts  of  record. 

3  8 Courts  not  of  record. 

5  4 Sittings  of  courts  to  be  public 

6  6 SittiuK  of  courts  on  Sunday. 

8  760 Punishment  for  criminal  contemptfr 

9  761 Punishment  for  criniinal  contempts 

10  761 Contempts  in  view  of  court. 

11  752 Commitment  for  criminal  contempts. 

12  764 Punishment  for  civil  contempts. 

14  753 Contempts  punishable  civilly. 

17  93,  94  (a) Appellate  division;  rules  of  practice.  , 

18  62,  95 Publication  of  rules, 

19  154,  193 Printing  court  calendars. 

21  87 Destruction  of  certain  papers. 

27  pt.  28,  158,  194..  Court  seals. 

30  29(b) Court  seals. 

34  pt.  7,  534,  540.. .  Adjournment  of  terms. 

36  6 A<ljournment  of  terms. 

36  6 Adjournment  of  terms. 

38(c)  8 Place  of  hold inif  term. 

39  pt.(d)       8 Filing  appoint  ment  of  term. 

40  9 Place  of  Jioldinf:  court  of  record. 

(a)  The  portion  of  section  17  of  the  Code  of  Civil  Proce<lure  readinp,  "the 
oonventioh  shall  have  power  to  a^)pohit  ami  remove  a  rei)orter,"  is  omitted 
ascovere<i  by  Judiciary  J^w,  section  90.  'Jhe  portion  of  section  17  relating 
to  seals  has  Ixn^n  omitted  because  the  suhjfcf  is  now  covered  by  Judiciary 
Law,  .section  32S,  which  continues  the  seals  of  all  courts  of  reconl,  and  .section 
329,  which  provides  for  re])lacintj  R«'als  wlien  lost  or  d<'stroye<J. 

(b)  The  provision  for  the  expense  of  s<'als  of  surro^'ates*  courts  has  been 
omitted  from  Judiciary  I^iw,  section  21),  because  superseded  by  ("ounty  Ijiw, 
section  245. 

(c)  Section  3S  of  the  Co<Ie  of  Civil  Procedure  has  not  been  expressly  re- 
pealed by  the  Judiciary  Law,  but  has  been  embo<Iied  in  the  Judiciary  Law, 
section  8. 

(d)  Section  39  of  the  Code  of  Civil  Procerlure  is  only  partly  repealed  by  the 
Judiciary  Iaw  but  the  whole  section  has  l>e<»n  embodied  In  Judiciary  Law, 
iection  8. — Ed. 
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Code 
Sectio  1 


41  pt. 

42 

« 

64 
47 

48 
49 

oI(a) 
.'>4  pt. 

:>6 

57  pt. 

.>8 

59 

60  pt. 

61 

62 

66 

67 

68(b) 

69 

72 

82 

S3  pt. 

84 

85 
«8 
87 
S9pt. 


90 
91 

02 
93 
94 

95  pt. 

96 

97 


Law- 
Section 


Subject 


10 Adjournment  of  actual  session. 

11 Holding:  court  in  New  York. 

12 Changing  place  of  court  outside  New  York. 

15,  22 Julge  not  to  act  in  certain  cases. 

20 Jurlge  must  not  be  interested  In  costs. 

16 Judge  not  disqualified  because  a  taxpayer. 

17,  21,  471.. .  Judge  proliibited  from  practicing. 

IS,  471 Practice. by  judge  or  his  partner. 

19 Judge  prohibited  from  taking  certain  fees. 

23 Certificate  of  judge's  age  and  service. 

53,      56,      88, 

460—435,  467  Examination  and  admission  of  attorneys. 

53 Kules  for  admission. 

53 Exemptions  of  graduates  of  law  schools. 

26i,  466 Attoniey's  oath  and  certificate. 

470 Attorneys  residing  in  adjoining  states. 

250 Clerks  not  to  practice. 

473 Court  officers  hot  to  practice. 

474,  475 Compensation  of  attorneys. 

HS,  477 Suspension  from  practice. 

88,  C76  Suspension  of  attorney,  notice. 

478 llemoval  effective  in  all  courts. 

479 Attornej'  not  to  lend  name. 

290.  291,  293, 

294 Qualifications  of  stenographers. 

14,    24,    295^ 

297,  .301. . .  General  duties  of  stenographers. 
292.  298,  290 

(c) Preservation  of  sJenographic  minutes. 

300 Stenographic  minutes  to  be  written  out. 

303 Furnishing  coiiies  of  proceedings. 

304 Assistant  stenographers. 

101.  156.  159, 

264,    280. 

281 Aprxillate  division  clerks. 

251 Clerks  in  New  York  county. 

160.  199,  365. 

366 Criers  of  courts  of  record. 

406 Sheriff  or  constable  as  crier. 

30 Seals  of  former  superior  city  courts. 

167,  200,  381, 

386 Interpreters  in  Kings  and  Queens  counties. 

168.200 Attendants  in  Kings,  Queens  and  Kicitmond 

counties. 
230,  340,  351, 

354 Duties  of  attendants  in  Kings,   Queens  and 

Richmond  counties. 
160,  170,  201, 

231-233, 

279,     403. 

405 


Court  officers  in  certain  counties. 


(a)  Section  51  of  the  Code  of  Civil  Proceriure  was  not  expressly  repealed  by 
th»*  Ju.iifiary  Law  but  the  whole  section  has  been  embodied  in  Judiciary  Law, 
section  19. 

(b)  Section  68  of  the  Code  of  Civil  Procedure  Is  only  partly  repealed  by 
Ju<iiciary  Law.  but  the  whole  section  has  bwn  embodie<l  in  Judiciary  I^w, 
ei-ctions*88  ana  476. 

(c)  Portion  of  section  84  of  the  Code  has  been  transferred  to  section  302  ot 
tbe  Judiciary  L«w. — ^£ix 
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98 

99 
104 
105 
193 
106 
197 
108 
199 
200 
201 
202 
203  pt. 
209 
210 
211 

212  pt. 
214 
215 
216 
219 
220  pt. 


221 


222 
223 
225 

226  pt. 
228 

229  pt. 
230 

232 

233  pt. 
234 

235  pt. 
237 
238 
239  pt. 

r241](c 
242 


) 


u4i#  ......... 

407 

400 

401 

61,  53     

64 

64 

67 

62,  256 

257,  258 

68,  259,  262.. 
55 

60,  61,  431.. 

433 

435 

432 

432 

256,  434 

70 

71.  72,  77,  81, 
82,  85,  90. . 

101,  106,  109, 
111,267,268, 
270,  271,307, 
347 


Attendants  In  certain  counties. 

Deputy  sheriff  must  attend  conrt. 

Sheriff  may  oomm.:nd  power  of  county. 

Cert illcat ion  of  persons  resist Injc  mandate. 

Court  of  appeals ;  rules. 

Court  of  apiK»als;  terms. 

Court  of  appeals;  terms. 

Court  of  appeals;  appointment  of  officers. 

Court  of  appeals;  clerk. 

Court  of  appeals;  deputy,  clerk. 

Court  of  appeals;  clerk. 

Court  of  appeals;  jud^s'  clerks. 

Court  of  appeals;  Judges'  oRices. 

State  reporter;  reporter  of  court  of  appeals. 

iState  reporter;  duty. 

Puhlleation  of  reports  of  court  of  appeals. 

Copyriffht  of  rejiorts  of  court  of  api^eals. 

Unreported  decisions  of  court  of  appeals. 

State  reporter;  expiration  of  term. 

Unreported  opinions  of  court  of  appeals. 

Appellate  division;  departments. 

Appellate  division;  organization,  location  and 
powers. 


73. 
72. 

78. 
79. 
80. 


148. 
81. 


84.    96,    148- 
150,  264  Cb) 

151 

79,  153 

86 

152 

148,  276,  364, 

404 

0 
89,  264,  342, 

402 


Appellate    division;    clerks,    attendants    and 

stenographers. 
Appellate  division;  revocation  of  designations. 
Appellate  division;  designations  to  bo  lihKl. 
Appellate  divi'^ion;  terms. 
Appellate  division;  appointment  of  terms. 
.\l)nellate  division;    asfociate  justice  to  pre. 

s  de  in  certain  er.ses. 
Ho  ding  sijecial  and  trial  terms. 
Apt)ellate    division;     justices  necessary   to   a 

decision. 

Supreme  court;  ai)pointment  of  terms. 
Supreme  court;  publication  of  appointments. 
Kxtraordinary  terms  of  app«'il;it»?  division  and 

stipreme  court. 
Supremo  court  justices  in  I  Tie  county. 
Designation  of  trial  justices  in  certain  cases. 
Place  of  holding  special  and  trial  terms. 

Special  terms  at  chambers. 


Appellate  division;  oflReers  attending. 


(a)  Section  209  of  the  Cwie  is  rei)eale<l  by  the  Judiciary  Law,  because 
cov  3red  by  Judiciary  I<,aw,  section  4'M). 

(b)  The  hu^t  time  sentenc»\s  of  section  232  of  the  Co<le  relating  to  seals  for 
the  appellate  division  have  Imhmi  omittefi,  a,s  the  miuter  is  covrnd  by  the 
Judiciary  Law,  .'Jection  28,  w'lich  eontinucs  th*»  hv:\\s  of  all  courts  of  n-conl, 
and  section  29,  which  proviMfs  for  repla'-im;  sr:;ls  \v)i<'ii  lost  or  d-  «^iioyrfi. 

(c)  Section  241  of  the  Code  was  aetually  reiv.dtvl  by  the  J'^dicinrv  T.aw, 
section  800,  but  docs  not  s<*cm  to  havo  been  transferred  to  the  Judiciary 
Law. — ^En. 
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243  342,402 Fees  of  officers  attending  term  of  appellate 

division. 

244  90 Supreme  court  reporter;  appointment. 

245  91 Supreme  court   reporter;  special  meeting  for 

appointment. 

246  92,   264.   437. 

439-441. . .  Supreme  court  reporter;  duties. 

247  442,  443 Supreme  court  reporter;  publication  of  reports. 

248  264,  438. . . . : .  Papers  for  use  of  supreme  court  reporter. 

249  pt.  444 Supreme  court  reporter;  copyright  of  reports. 

2oO  445 Supreme  court  reporter;  compensation 

254  101,  309,  316. .  Stenographers  in  Aings  county. 

25,5  312 Assistant  stenographer  in  Kings  county. 

256  161,  309 Stenographers  m  second  and  ninth  districts; 

appointment. 

257  316 Stenographers  in  second  and  ninth  districts; 

salaries. 

258  161,309,313..  Stenographers    for   certain   Judicial   districts; 

appointment  and  salaries. 

259  313 Stenographers    in    certain    Judicial    districts' 

payment  of  salaries. 

260  164,  314 Stenographers    In    certain    Judicial    districts: 

exiK'nscs. 
262  162,  163 Temporary  stenographers. 

355  pt.  190, 191 Terms  of  county  court. 

356  pt.  192 Appointment  of  terms  of  county  court. 

357  533,  541 Jurors  for  count j'  court. 

358  pt.  197 County  court  stenographers. 

359  196,   197,  285, 

318,  319. . . .  County    court    stenographers    In    Kings    and 
Queens  counties. 

360  pt.  198,  382-.385. .  County  court  interpreters  in  Kings  county. 

361  197,  318,  319. .   County  court  stonograpliers  In  certain  counties. 

961  pt.  255 Clerks  to  s(>arch  files  and  make  transcripts. 

977  pt.  83 Power  of  appellate  division  as  to  calendars. 

1007  pt.  305 Apportionment  of  stenographers'  salaries. 

1027  602 Qualifications  of  triiil  jurors. 

lO'IS  502 Qualilications  of  trial  jurors. 

1029  603 Certain  public  officers  disqualified  to  serve  as 

jurors. 

1030  546 Exemption  from  jury  duty. 

1031  547,  648 Evidence  of  exemption. 

1032  650 Dischar;?c(l,  wUc-n  not  qualified  or  exempt. 

10.33  544 Persons  excused  from  serving. 

1034  590,  600,   680, 

687 Certain  public  officials  disqualified. 

1035  500 Jury  lists. 

1036  501 Names  to  be  taken  from  assessment  rolls. 

1037  505 Duplicate  jury  lists  to  be  made  and  filed. 

1038  608 County  clerk  to  make  and  deposit  ballots. 

1039  509-512 County  clerk  to  destroy  old  ballots  and  notify 

town  clerk  in  case  of  failure  to  receive  jury 
lists. 

1040  506 Jurors  to  serve  three  j'eare. 

1041  pt.  607 Application  of  provisions  to  cities. 

1042  613,   528,   643, 

545 Drawing  of  jurors. 

1043  614 Notice  of  drawing. 

1044  26,515 Offiw^rs  to  attend  drawing. 

1045  516 Officers  to  attend  on  adjourned  day. 

1046  517 Certain  officers  required  to  be  present  at  drawing 

1047  618-520 Mo<^fe  of  drawing. 

1048  536 Sheriff  must  notify  Juxx>r8. 


XXXIX 


TABLE  3 


Code 
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t040  504 Jury  ILsts  must  bo  furnished  applicanti. 

1050  521,522......   Matter  of  l<eoj)ing  jurors' names. 

1051  623 Jurors  who  havo  s^irved  must  be  drawn  again 

when  other  ILsts  exhausted. 

1052  524 Third  jury  box. 

1053  525 Destruction  of  old  ballots  In  third  box. 

1054  526 Drawing  from  third  l)ox. 

1055  pt.  537 Sheriff  must  notify  jurors  from  third  box. 

1056  527 Drawing  of  additional  jurors. 

1057  529,  530 Proceedings  on  drawing  additional  jurors. 

1058  513.  528.   543, 

545,  565. . . .  Drawing  of  additional  jurors. 

1059  631,  532,  538..   Additional  jurors  drawn  during  term. 

1030  539,  542 Attendance  of  jurors  at  county  court. 

1031  535 Powers  of  deputy  county  clerk  as  to  jurors. 

1062  690,680 Application  of  provisions  to  New  York  and 

Kings  counties. 

1072  651 Fine  ot  juror  for  non-attendance. 

1073  652,  553 I^ne  of  juror  for  non-attendance. 

1074  '  554 Fine  for  non-attendance  at  trial  term. 

1075  555,  556 Duty  of  clerk  and  sheriff. 

1076  557 Proceedings  on  order  to  show  cause. 

1077  558.. Discontinuance  of  proceedings  against  delin- 

quent iuror. 

i078  690,680 Application  of  provisions  to  New  York  and 

Kiners  counties. 

1079  698 Qualification  of  trial  ^uror;  New  York. 

1080  699 Qualification  of  trial  juror;  New  York. 

1081  635 Persons  exempt  in  New  York. 

1082  636 Kvidence  of  exemption  in  New  York. 

1083  637 Duty  of  military  officers. 

1084  549,  641-644. .  Jury  year. 

'385  630,  647 Jurors  excus<»d  In  New  York. 

1086  608.  616,  631..   Jurors  excused  in  New  York. 

1087  632,  633 Duty  of  juror  applying  to  be  excused. 

1088  645 Services  in  court  not  of  record  as  an  excuse. 

1089  634 Clerk  to   make  return  to  commissioner   after 

term. 

1090  691,  592.   595,  „    , 

601,  638,  640  Dutv  of  commissioner  in  New  xork. 

1091  693,  594 .Assistants  to  commissioner. 

1092  602 Public  officers  must  aid  commissioner. 

1093  800(a) Pavment  of  expenses  of  commissioner's  office. 

1094  597,  639 Pn'paration  of  lists  of  jurors  in  New  York. 

1095  603 Failure  to  testify  as  to  liability  to  serve. 

1096  604 Commissioner  to  return  the  lists  to  county  clerk. 

[j97  606,  607 Commissioner  to  make  and  deposit  bc^uots. 

1098  010 Number  of  jurors  to  be  drawn. 

1099  612 Officers  to  at  tend  drawing. 

1 100  611 Notice  of  drawing. 

1  iOl  613 Officers  attending  on  adjourned  day. 

1102  614 Jury   must    not   be  drawn  on  adjourned  day 

unless  ofhcers  attend. 

1103  615,  617 Mo<le  of  dniwing  jurors  in  New  York. 

1 104  618 Drawing  where  term  consists  of  parts. 

1 105  623 Coniinis>ioner  to  notify  jurors. 

1106  619,  624,  625..    Conimissioricr  to  notify  jurors. 

1107  628,  629 ProivM-ditigs  when  less  than  majority  of  persons 

drawn  are  notified. 

(a)  Section  1093  of  the  Cofle  is  r<'peale<i  by  Judiciary  Law  because  supei^ 
seied  by  L.  1901,  ch.  602,  section  1.— Ed. 
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1108 

1109 
1110 
1111 
1112 
1113 
1117 
1118 

1119 
1121 
1128 
1127 
1128 
1129 
1130 
1131 
1132 

1133 
1134 
1135 
1136 
1137 
1138 
1139 
1140 
1141 
1142 
1143 
1144 
1145 
1146 
1147 
1148 
1149 
1150 
1151 
1152 
115:i 
11.S4 
1155 
1156 
1157 
1162 
1195 

1196 

1197 
1198 

1199 
2266 


621.   622,  626, 

627 Drawing  of  additional  Jurors. 

646,  649 Fine  for  non-attendance. 

648 Arrest  for  faiiiore  to  attend. 

800(a) Jurors  for  district  courts. 

605.  609,  620. .  Sheriff'a  jury. 

650-659 KemittinK  and  enforcing  jury  fines. 

660-663 UncoiJected  lines. 

664 Commissioner   to   receive   fines   and   account 

therefor. 

665-667 Corporation  counsel  to  prosecute. 

696 Persons  required  to  furni^ili  information. 

686 Qualification  of  jurors  in  Kings  county. 

720 £xemptiou  in  Kings  county. 

721,  722. .....  Kvidence  of  exemption. 

714,  715 Jury  service. 

716 Jurors  excused. 

718,  719 Return  by  cleric  after  adjournment  of  term. 

681.  688^690, 

723 Selection  of  trial  jurors. 

682.  683 Commissioner  to  collect  fees  for  county. 

800(b) Expenses  0f  commissioner. 

691,  6J2 Selection  of  jurors. 

693.  694 Commissioner  to  publish  notice  of  list. 

695 Commissioner  to  prepare  list  and  file  transcript 

696.  698 Supplemental  lists. 

697 Commissioner  to  make  and  deposit  ballots. 

690,  700 Ollicers  to  attend  drawing. 

701 Proceedings  preliminary  to  drawing. 

702 Mode  of  drawing. 

703 Certificate  to  be  made  and  boxes  sealed. 

704 Subsequent  drawings. 

705 Proceedings  when  tirst  box  exhausted. 

706,  709 Commissioner  to  notify  juror. 

710,  717,  725. .  Notification  of  jucors. 

711 Commissioner  to  make  return  of  jurors  notified. 

707,  712 Additional  jurors. 

708,  713 Jurors  in  certain  special  proceedings. 

26 Compensation  to  judges  attending  drawing. 

724 Fine  for  non-attendance. 

726 Arrest  for  non-attendance. 

727-729 Commissioner  to  notify  jurors  fined  to  apper-r. 

730,  731 Commissioner  to  collect  jury  fines. 

732-735 Fines  not  collected  to  be  docketcfl. 

736 Discharge  of  lien  created  by  docket. 

684,  685 Commissioner  to  rejiort  and  pay  over  money. 

659 Fine  of  trial  juror  for  non-attendance  in  t;p«. tia] 

proceeding. 

560.^........  Fine  for  neglect  or  misconduct  of  officer  in 

charge  of  jury  from  si)erial  proce'^.ding. 

661 Notice  of  fine  \n  srx^cial  proceeding. 

562 Soeclal  return  of  delinquency  and  line  to  county 

court . 

663,  664 Collection  or  remission  of  fine. 

754 Contempt  proceedings;  application. 


(a)  Section  1111  of  the  Code  is  rppealp<l  by  the  Judiciary  Law  because  cov- 
ered by  Municipal  Court  act  (L.  1902,  ch,  580,  section  233}. 

(b)  Section  1134  of  the  Code  la  repealed  by  the  Judiciary  l-aw  because 
wpeneded  by  L.  1902,  ch.  564,  section  6. — Ed. 
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^7  755 Contempt  proceedings;  summary  punishment. 

/268  756 Contempt  procc'edings;  warrant  wuliout  notice. 

*269  757 Contempt  procvodings;  order  to  show  cause  or 

warrant  to  att.i('h. 

2270  758 Contempt   proceeaiuKs;   notice  to  delinquent 

officer. 

2271  '  757 Contempt  proceedings;  orders  granted  out  of 

court. 

2272  759 Contempt  proceedings;  contempt  before  referee. 

2273  760-762 Contempt  proceedings;  effect  of  order  and  war- 

rant. 

2274  763 Contempt  proceedings;  affidavit  and  warrant  to 

be  served  on  accuse<I. 

2275  764 Contempt  proceedings;  undertaking. 

2276  765 Contempt  proceeciings;  execution  of  warrant. 

2277  766 Contempt    ptoceedings;   undertaking  for  dis- 

charge. 

2278  767 Contempt  procee<lings;  habeas  corpus. 

2279  768 Contempt  proceedings;  slieriil  to  file  undertake 

ing. 

2280  769 Contempt  proceedings;  interrogatories. 

2281  770 Conteftipt    proceedings;  final   order  directing 

punishment. 

2282  771 Contempt  proceedings;  punishment  on  return 

of  habeas  corpus. 

2283  772 Contempt  proceedings;  punishment  on  return 

of  order  to  show  cause. 

2284  773 Contempt  proceedings;  amount  of  fine. 

2286  774 Contempt  proceedings ;  leii«?th  of  imprisonment. 

2286  775 Contempt  proceedings;  release  of  offender. 

2287  776 Contempt  proceerlings;  indictment  of  offender. 

2288  777 Contempt  proceedings ;  procwdings  wh»m  ac- 

cused does  not  appt  ar. 

2289  778 Contempt  proceedmgs;  prosecution  of  under- 

taking. 

2290  779 Contempt  proceedings;  prosecution  ©f  under- 

taking in  name  of  jwople. 

2291  780 Contempt  proceedings;  sheriff  liable  for  taking 

insulhcient  sureties. 

2292  781 Contempt    proceedings;    misconduct    at    trial 

term. 

2293  700 Collection  of  fine;  schedule  of  fines  imposed. 

2294  791 Collection  of  fine;  warrant. 

2295  791 Collection   of  fine;  warrant   when  delinquent 

non-resident  of  county. 

2296  792 Collection  of  fine;  extent  ion  of  warrant. 

2297  793 Collection  of  line;  ret  urn  of  warrant. 

2298  794 Collection  of  fine;  proceidings  if  fine  not  col- 

lect erl. 

8299  795 Collect  ion  of  fine;  contents  of  schedule  annexed 

to  warrant. 

2300  796 Collection  of  fine;  liability  of  sheriff  for  orala- 

sion  of  duly. 

2301  797 Collection  of  fine;  sjK'cial  provisions  for  coUeo 

le<"fion. 

2417  pt  254 Chriiigt^  of  name;  reports  of  names  changed. 

2529  472 Attorney  who  is  sMrrogat«*'s  father  or  son  pro- 

hibit'"I  from  practicing  before  him. 

3280  pt.  252 Fees  of  clerks  and  otTiccrs. 

3283  256 Clerk  of  coi:rt  of  appeals  nuist  account  for  fees. 

3303  253 Clerk'-  f-    s  upon  naturalization. 
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LIEN  LAW 

1737  206 Action  to  foreclose  lien  on  chattel. 

1738  207 Warrant  to  seize  chattel  and  proceedings  there* 

upon. 

1739  208 Judfirment  in  action  to  foreclose  lien  on  chattel. 

1740  209 Action  to  foreclose  lien  on  chattel  in  inferior 

court. 

1741  210 Application  of  sections. 

3398  40 Mechanics'  Hens;  construction. 

3399  41 Mechanics'  liens;  enforcement. 

3400  42 Mechanics'  liens;  enforcement  of  lien  for  public 

improvement. 

3401  43 Mechanics'  liens;  action  in  court  of  record. 

3402  44 Mechanics'  liens;  parties. 

3403  45 Mechanics'  liens;  equities  to  be  determined. 

3404  46 Mechanics'  liens;  action  in  court  not  of  record. 

3405  47 Mechanics'  liens;  service  of  summons. 

3406  48 Mechanics'  liens;  answer;  Judinnent  by  default 

3407  49 Mechanics'  liens;  trial  and  Juagment. 

3408  50 Mechanics'  liens;  execution. 

3409  51 Mechanics*  liens;  appeals. 

3410  52 Mechanics'  liens;  transcripts  of  Judgments. 

3411  53 Mechanics'  liens;  costs  and  disbursements. 

3412  54 Mechanics'  liens;  Judgment  in  case  of  failure  to 

establish  lien. 

3413  55 Mechanics'  liens;  payment  into  court. 

3414  56 Mechanics'  liens;  preference  over  contractors. 

3415  57 Mechanics'  liens;  terms  of  Judgment. 

3416  5S Mechanics'  liens;  judgment  for  deficiency. 

3417  59 Mechanics'  liens;  vacating  lien. 

3418  60 Mechanics'  liens;  Judgment  in  action  on  account 

of  public  improvement. 

3419  61 Mechanics'  liens;  Judgment  in  action  to  fore- 

close lien  on  property  of  railroad. 

34194>i8Ca)       85 Lien  on  vessel;  enforcement. 

3420  86 Lien  on  vessel ;  application  for  warrant. 

3421  87 Lien  on  vessel;  umiertaking. 

3422  88 Lien  on  vessel ;  execution  of  warrant. 

3423  89 Lien  on  vessel;  order  to  show  cause. 

3424  90 Lien  on  vessel;  notice  to  be  published  and 

served. 

3425  91 Lien  on  vessel ;  trial. 

-M26  92 Lien  on  vessel ;  order  of  sale. 

3427  93 Lien  X>n  vessel ;  sale  and  proceeds. 

3428  94 Lien  on  vess-'l ;  notice  of  distribution. 

3429  95 Lien  on  vess.  < ;  liens  for  which  no  warrants  an 

issued. 

3430  96 Lien  on  vessel ;  contested  claims. 

3431  97 Lien  on  vessel;  trial  of  issues  and  appeal. 

3432  98 Lien  on  vessel ;  distribution  of  proceeds. 

3433  99 Lien  on  vessel;  payment  of  uncontested  claims 

3434  100 Lien  on  vessel ;  distribution  of  surplus. 

3435  101 Lien  on  vessel ;  application  for  discharge  of  war, 

rant. 

3436  ICtt lien  on   vessel;  undertaking   to   accompany 

application. 

(a)  Lw  1807.  ch.  419,  which  added  titlea  III  and  IV  to  the  Code,  ended 
KJd  title  III  with  section  3419  and  began  title  IV  with  a  secttoa  34X9.— £d 

zliii 


TABLE  3 


Code 
Section 


8437 
d438 
3439 
3440 
•*441 


Law 
Section 


Subject 


103 Lien  on  vessel ;  discharge  of  warrant. 

104 liit'n  on  v«'ssel;  action  on'  undertaking. 

105 Lion  on  vessW;  costs  of  proceetliniers. 

106 Jjon  on  vess«>l;  she rifl  must  ref  urn  warr^nt. 

107 Liin  on  vossoi;  di.scliarge  of  iien  before  issue 

of  warrant. 


MILITARY  LAW 
'07  321(a) Governor  may  order  out  militlai 

PENAL  LAW 

[131(b)  

32  1790 Liquors  not  to  be  sold  in  courthoujae 

33  1790 Penalty  for  sellini?  liquors  in  courtliouse. 

63  271 None  but  attorneys  to  practice  in  New  York 

city. 

64  272,  1877(c)..   Penally  for  practicing  In  New  York  contrary 

to  kust  .section, 

70  273 Punishment  of  attorney  for  deceit. 

71  273 Punishment  for  wilfnl  delay  of  action. 

73  274 Attorneys  not  lo  buy  claims. 

74  274 Attorneys    proliibited    from    making    certain 

iouiis. 

75  274 Penalty  for  violation  of  lasfr  two  sections. 

76  275 Limitation  of  last  three  sections. 

77  276 A pjilication  of  preceding  sections. 

78  278 Partner    of   di.vtrict    attorney   not    to  defend 

pro<<v'culion.s. 

79  278 Attorney   not    to  defend   when  he  has  been 

public  prosecutor. 

80  278 Penalty  for  violation  of  liLst  two  sections. 

81  279 Limitation  of  j>reee<Uns  sections. 

106  2501  (vl ) \l  'fusal  to  axsist  .sheriff. 

125(e)  1876 Violations    by    sherifT    of    certain    provisions 

n 'la ting  to  nrisoners. 

130  1791 Penalty  for  bringing  liquor  into  jails. 

lirv)](f) 

3"i4  16^i4 Misconduct  of  interpreters  In  New  York  city. 

S"il  1022 Swearing  lal.sely  in  any  form,  iwrjury. 

961  pt.  1875tg) Penalty  for  neglecting  to  make  transcripts  or 

for  making  false  certificates. 

1 120  1232 Pe'ialty  for  i)h v.sician  iriving  fal.se  certificate. 

1122  12;i5 li  ibery  of  otlieer  by  juror. 

fa)  Section  107  of  the  Code  is  n^pejiled  by  the  Military  I^aw,  because  s'lp^r 
.wfled  by  L.  1898,  ch.  212,  section  86.  which  was  likewi.se  n'i)eale<l  by  Military 
Law  (L.  1909.  cli.  41). 

(b)  Section  13  of  tiie  Code  wtus  al.so  repealed  by  the  Penal  Law  and  trans- 
ferrKl  to  .section  602  thereof.     Section  13  n'late<I  to  indictment  for  contempt. 

(c)  See  Penal  Law,  section  1S76,  in.stead  of  section  1877. 

(d)  SeK'tion  106  of  the  Code  Is  repealed  by  Penal  Law,  section  2601,  because 
covered  by  Penal  Iaw,  section  1848. 

(e)  Section  125  of  the  Code  is  only  partly  repealed  by  Penal  Iaw;  but  see 
Penal  Law,  section  1875,  instead  of  1876.  Section  1875  embodies  the  whole 
of  Cwie,  section  125. 

(f)  Section  159  of  the  Oxie,  relating  to  connivance  at  escape  by  sheiiff, 
aras  al.so  repealed  by  the  Penal  I^w  and  t  ranslerred  to  section  1839  thereof. 

(g)  See  Penal  Law,  section  1874.  instead  of  section  1875. — ^E^ 
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1123  1235 Officer  accept infr  bribes. 

1124  11235 Penult y  for  concealing  offer  to  take  bribe. 

112.5  1233 Fabe  swearing,  iK-ijury. 

1 1.>H  1 234 Commissioner  omitting  name;  felony. 

1 1.>9  1234 Commissioner's  wilful  neplect ;  misdemeanor. 

11 60  1236 Fal.s<.'  ii if ormui ion;  misdemeanor. 

1161  1232 Physician  plvInK  false  certificate. 

1193  375 Penalty  when  juror  takes  gift. 

11U4  377. Penalty  for  embracery. 

PERSONAL  PROPERTY  LAW 

1909  41 Hightfi  of  transferee  of  claim  or  demandi 

1910  41 Transfer  of  claim. 

1912  41 Assignment  of  Judgment. 

PRISON  LAW 

113  340 Cliarges  by  sheriff  for  food  prohibited. 

114  341 Gratuities  to  Sheriff  prohibIte<l. 

1 15  342. .  • Kates  of  charges  against  i^eruons  arrested. 

1 1 6  343 Prisoner  kept  in  house. 

117  344 Ciiarges  for  rent  in  prison  prohibited. 

[120]U)  

122  347 Either  of  several  jails  may  be  used. 

123  345 Civil  and  criminal  prisoners  to  be  kept  separate 

124  346 Males  and  females  to  be  kept  separate. 

1 26  348 Jail  physician. 

127  pt 35  > Removal  of  sick  prisoner. 

128  349 Sale  of  liquor  in  Jail. 

129  350 Permit  to  bring  liquor  Into  JalL 

135  351 Designation  when  jail  unfit. 

136  352 Annulment  of  designation. 

137  353 Designation  of  jail  in  contiguous  county. 

143  354 Removal  of  prisoners  in  case  of  fire. 

144  356 «...  Certain  officers  may  make  designations  of  Jafls. 

145  357 Jail  liberties. 

146  358 Jail  liberties. 

147  359 r>aying  out  jail  liberties. 

148  360 Resolution    establishing    jail    liberties   to    b6 

posted, 

2219  390 Care  of  prisoner's  property;  application. 

2220  391 Care  of  prisoner's  property;  who  may  apply. 

2221  392 Care    of    prisoner's    property;   creditor    must 

relinquish  security. 

2222  393 Care  of  prisoner's  property;  petition. 

2223  394 Care  of  prisoner's  property;  copy  of  sentence 

and  affidavit. 

2224  395 Care   of   prisoner's    property;   proceedings  on 

preseritatlon  of  papers. 

2225  396 Care   of  prisoner's   property;   proceedings  on 

return  of  onler. 

2226  397 Care  of  prisoner's  property;  order  appointing 

trustee. 

2227  398 Care  of  prisoner's  property;  removal  of  trustee. 

2228  399 Care  of  prisoner's  property;  distribution   of 

property. 

(a)  Section  120  of  the  Code,  relating  to  Jail  in  New  York  city,  was  . 
renealed  \>j  the  Prison  Law  and  transferred  to  section  420  thereoi.'^Eb. 
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2229  400 Care  of  prisoner's  property;  property  to  b6 

delivered  to  prisoner  on  (liscnarpe. 

2230  401 Care    of   prisoner's    property:    application    ol 

•  article. 

PUBLIC  OFFICERS  LAW 

961  pt.  66 Persons  having  custody  of  papers  in  public 

office  to  search  files  and  make  transcripts. 
2471'a  80 Delivery  of  public  books  and  papers. 

3280  pt.  67 Fees  of  puhfic  officers. 

3281  67 Fees  of  public  officios. 

3282  67 Fees  of  ^)ublic  officers, 

3286  70 AccoimMnR  for  fet's  generally. 

3289                   69 Fee  for  administering  certain  official  oaths  pro- 
hibited. 
3291                  68 Allowance  of  additional  fees  and  expenses. 

STATE  FINANCE  LAW 

20  pt.  46 Expense   of  printing  calendars  for  appellate 

division  to  be  state  charge. 

3d  pt.  46 Expense  of  certain  court  notices  to  be  state 

charge. 

226  pt.  46 Exi)ense  of  publication  of  terms  of  appellate 

division  to  be  state  charge. 

233  pt.  46 Expense  of  publication  of  terms  of  supreme 

court  to  be  state  charge. 

744  pt,  4 Comptroller's  supervision  of  funds  paid   into 

court. 

S295  40 Comptroller  to  audit  and  pay  certain  fees  and 

charges. 

ZlTl 


SURROGATES'  COURTS  TABLE 


TABLE  SHOWING  WHERE  FORMER  SECTIONS  OF  CHAPTER 
XVIII.  RELuVTING  TO  SURROGATES'  COURTS.  MAY  BE 
FOUND   IN  THE  REVISION  OF   1914    (CH.   443). 


Original 
sections 


Embodied 

in  revised 

sections 


2472 

2472a  Repealed    except    as 

found  in 

2473 

2474     Repealed.    Rewritten 

into    

2475 

2476 

2477 

247S 

2479  Repealed. 

2480  Repealed. 

24H1 2490,  2502. 

2482 

24SH 

2484 

2483 

2486 

2487 

2488 

2489 

2490 

2491 t 

2492 

2493 

2494 

2495 

249U 

2497 

2498 

2499 

2500 

2501 


except     as 


Repeal. 

round  in 

2502     Repeal,     except     as 
found    In..  .  .2480, 
2552, 
2503 2489. 

2505     Repeal.       Rewritten 

into 

2506 

2507 

2508 

2509 2491, 

2509a 

2510 

2511 

2512 2498. 

2513 2496, 

2513a 

2514 

2515 

2516 


2517. 
2518 


Repeal, 
into.. 


Rewritten 


2519 


Repeal. 
Into. 

Repeal. 
Into 


Rewritten 
2490,  2511, 
2529, 
Rewritten 


2504 
2505 
2473 
2491 
2502 
2492 
2502 
2475 
2495 
2")  00 
2494 
2768 
2522 

251S 
2518 

2524 
2550 


Rewritten 
Rewritten 


2526 
2520 
2530 
2531 
2529 


Embodied 
Original  in  revised 

sections  sections 

2520 2525.    2529 

2521  Repeal.       Rewritten 
into   2525 

2522  Repeal, 
into 

2523  Repeal, 
into   

2524  Repeal.       Rewritten 
into... 2528.   2529, 

2525  Repeal.       Rewritten 
into 2529, 

2526  Repeal.       Rewritten 
into :^25. 

2527 T..      2530 

2528  Repeal,       Rewritten 
into    2511,    2533 

2529  To  Judiciary  Law. 

2530 2534 

2531  Repealed. 

2532 2531 

2533 2519 

2534 2520 

2535 2532 

2536  Already  repealed. 

2537 2699 

2538 2770 

2539. 2543 

2540 2544 

2.->41 2497 

2542 2498 

2543 2498 

2544 2545 

2545 2541.  2542,  2757 

2546 2536 

2547 2538 

2648  Already  repealed. 

2549  Already  repealed. 

2550  Repeal.       Rewritten 
into 2548 

2551 2742 

2552 2549 

2554 2553 

2555 2554 

2556     Repeal.       Rewritten 

into    2548,  2745 

2557 2744 

2558  Repeal 2746 

2559 2743 

2560  Repeal  2743,  2751 

2501 2746 

2562 L'747 

2563 2749 

2564  Repeal. 

2565 2752 

2566 2752 

2567 2499,  2501 

2568  Repeal 2754 

2569  Repeal. 
2570 2764 

2523  '  2571  Repeal. 


2510 

2510 
2513 

2512 
2514 
2515 
2516 
2517 


2763 
2769 
2472 
2478 
2479 
2480 
2481 
2482 
2483 
2507 
2508 
2484 
2485 
2509 
2474 
2476 
2477 
2486 
24S7 
2488 

2499 

2499 
2719 
2499 
2506 


—   '  ««■"• 


xlvii 


SURROGATES'  COURTS  TABLE 


Embodied 
Original  in  revised 

sections  sections 

2572 2756 

2578 27".') 

2574 2750 

2575 275S 

2577 \ 2751) 

2578 2760 

257!) :   2557,  2761,  2762 

258Q 2762 

2581 2759,  2702 

2582  Repeal  2557.  2560 

2583 2557 

2584 2557 

2585 2764 

2586 270H 

2587 2763 

2588  RGt)eal  2539 

2590 2558 

2591 2560 

2592 2561 

2593 2562 

2595 2576 

2596 25S2 

2597 2577 

2598 2578 

2599  Repeal.  Covered  by  2574 

«««^  2578 

2600 2579 

2601 25S0 

2602 2098 

2603 2555 

2604 2556 

260C 2563,  2726,  2734 

l*0<>6 2549,  2584,  2725,  2734 

2607 25s:{ 

2608 25S4 

2609 2585 

2610 255>7 

2611  In  Dec.  Est.  Law. 

2612  Repeal.   Rewritten 

into... 2504,  2505,  2055 

2613 2020.  2rJ93,  2695 

2614  Repeal.   Rewritten 

into  2009 

2615 201(» 

2616 2523,  2524.  2010 

2617 2511,  201S 

2619 2543,  2544,  2012 

2020  Repeal.   Rewritten 

into... 2497.  249S.  2547 

2612,  2020 

2621 2013 

2021a 20(»7 

2622 2014 

2023 2614,  2020 

2024  Consolidated  with..  2015 

2<]25  Repeal. 

2tJ26  Already  repealed. 

2627  Already  repealed. 

2628  In  Dec.  Est.  I^w. 

2629 2021 


I 


xlviii 


Embodied 
Original  in  revised 

sections  sections 

2630 2022 

2631 2623 

2632  Consolidated  with   . .     2623 

2633  In  Dec.  Est.  Law. 

2634  Repeal 2753 

2635  Repeal. 

2636  Repeal.       Rewritten 

into   2625 

2637  Repeal. 

2638 r 2567 

2tJ39 , 2628 

2040*   Repeal. '  *  Covered'  by     2025 
2641     Repeal.     Covered  by     2566 

2642 2621,    2094 

2643 20O3 

2644 2521,  2604 

2645 2005 

2646  Repealed. 

2647  Already  repealed. 
204S  Already  repealed. 
2049  Already  repealed. 
2650     Already  repeaUnl. 

2051  Already  repealed. 

2052  Already  repealed. 

2053  Already  repealed. 
2053a  Repeal. 

2054 2765 

2055  Repeal 2511,  2523 

2656 * 2766 

2657 2767 

2658  Repeal. 
2059  Repeal. 

2000 2588,  2603 

2661  Repeal.   Rewritten 

into  2564,  2565 

2602 2490,  2521,  25S9 

2003 2511,  2524,  2590 

2004 2559,  2591.   2592 

2005  Re|)eal.   Rewritten 

Into  2592 

2(5(50  Repealed. 

2(507  Repeal.   Rewritten 

into  2489 

200S     Repealed. 

2(5(59 2594 

2(570 2596 

2(571     Repealed.    Rewritten 

into 2596 

2(572 2597 

2(574  *>"»*Mi 

2(570 2()01 

2077     Consolidated    with..     2i;oi 
2«57S      Repeal. 
2(579     Repeal. 
2(5S(>     Repeal. 

2«5sl 2602 

2(}S2     Repealed.   Rewritten 

into 2598,    2599 

2083     Repeal. 

20.S4 2624 

2(>S5 2569 

20S0 2570 

2087 2571 

2088     Consolidated  with..      2571 


SURROGATES'  COURTS  TABLE 


Original 
sectioiis 


Embodied 

In  rerlsod 

sections 


2«*»9 

2«90 

2601 

2C92 

2«93 

26!>4     In  Dec.  Est  Law. 

2t;95 

2696 

2697 

2698 2511, 

:!t;jm 

2700 

2701 

2702 

2703  In  Deo.  Est.  Law. 

2704  In  Deo.  Est.  Law. 

2705 

2706     Repeal. 

2707 

2708     Repeal. 

27<K)     Ropeal    

2710 

2711 2665, 

2712 

2713 

2714 2666.   2667, 

2715 


2716 

2717 2684, 

2718 2677, 

2718a  Repeal 

2719 2682, 

2720 

2721 

2722     Repeal 

2723 

2724 

2725 

2726 2510, 

2727 2535.  2721,  2722, 


2510,  2671, 


2728 2729,  2730, 

2729 2686,  2721,  2732, 

2730 

2731 

2732  In  Dec.  Est.  Law. 
2733 

2734  In  Dec.  Est.  Law. 

2735  Already  repealed. 
27:M5  Already  repealed. 
2737 
2738 
2739 
2740 
2741 
2742. 
2743. 
2744. 

274G 

2746 2664,  2669, 

2747 

274S. 
2749 
2750 
2751 


2572 
2573 
2574 
2563 
2606 

2629 
2030 
2631 
2632 
2633 
2634 
2635 
2636 


2608 

2675 

2676 
2676 
2066 
2672 
2670 
2673 
2668 
2669 
21X^ 
2678 
2681 
2683 
2674 
2688 
2G87 
2691 
2735 
2721 
2726 
2727 
2728 
2731 
2733 
2753 
2679 

2738 


Already 
Already 
Already 
Already 
Already 


repealed, 
repealed, 
repealed, 
repealed, 
repealed. 

!  2730,* '2733, 


Repeal  2702. 

Repeal. 
Repeal. 


2742 
2742 
2730 
2737 
27.'W) 
2740 
2741 
2703 


Embodied 
Original  in  revised 

sections  sections 

2752  Repeal. 

2753  Repeal. 

2754  Repeal. 

2755  Repeal  2706 

2756 2707 

2757 2707 

2758 2708 

2759  Repeal. 

2760 2710 

2761 2753 

2762  Already  repealed. 

2763  Repeal. 

2764 2712 

2765 2704 

2766  Already  repealed. 

2T67  Already  repealed. 

2768  Already  reiiealed. 

2769  Already  repealed. 

2770  Already  repealed. 

2771  Repeal. 

2772  Already  repealed. 

2773  Already  repealed. 

2774  Repeal. 

2775  Already  repealed. 

2776  Already  repealed. 

2777 2714 

2778  Already  repealed. 

2779  Already  repealed. 

2780  Already  repealed". 

2781  Already  repealed. 

27S2 2715 

2783 •     2715 

2784     Already  repealed. 

27S5 2716 

2786  Already  repealed. 

2787  Already  repealed. 

2788  Already  repealed. 
27vS9     Already  repealed. 

2790  Already  repealed. 

2791  Already  repealed. 

2792  Already  repealed. 

2793  Already  repealed. 

2794  Already  repealed. 

2795  Already  repealed. 

2796  Already  repealed. 

2797  Already  repealed. 

2798  Repeal 2707 

2799  Repeal 2707,    2711 

2800 2T17 

2801 2718 

2S01a 2fJ97 

2802  Repeal..  2721,  272:{,    2753 

2803  Repeal    2726,    2727 

2804 26S9 

2805 2(590 

2806 
2807 
2808 
2809 
2810 
2811 
2812 
2813 
2^14 


Repeal 2(5S9 

Repeal    2724,  2726 

Repeal . .   2724,  2726,  2727 

Repeal. 

Repeal .  .  2729,  27.^0.  2753 

Repeal 2730,  2732 

Repeal    2737 

Repeal    2742,  2550 

Repeal.       Rewritten 

into     2572 


xlix 


SURROGATES'  COURTS  TABLE 


Embodied 
Original  In  revised 

sections  sections 

2815     Repeal    2639 

2Slt5     Repeal. 

2817     Repeal.    Covered  by  2569 

281« 2638 

2819 2640 

2820 2641 

2821 2643.  2049 

2822  Repeal..   2644,2645,  2646 

2823  Repeal 2646,  2647 

2824  Repeal 2647 

2S25     Repeal    2647.  2648 

2826  Repeal    2646 

2827  Repeal..  2644,264^,  2646 

2828  Repeal  2649 

2829  Repeal 264« 

2830 2650,  2651 

2831 2652 

2832  Repeal.       Rewritten 

Into 2569 

2833  Repeal.       Rewritten 

mto    2570,  2571 

2834  Consolidated  with..  2570 
2885  Repeal.  Rewritten..  2572 
28d6     Repeal.       Rewritten 

into 2573 


Embodied 
Original  in  revised 

sections  sections 

2837     Repeal 27215 

2838 2654 

2839 2655 

L\s40 2656 

2841     Repeal. 

2842 2660 

2843 2558.  2661 

2844 2662.  2663 

2845 2663 

2846 2664 

2847     Repeal    2726,  2727 

2?*48     Repeal    2726 

2849     Repeal 2729,  2730 

285<)     Repeal    2730,  2753 

2851 2657 

2852 2658 

2853  Repeal 2658 

2854  Repeal. 

2855  Repeal 2660 

2856  Repeal..   2726,2727,  2728 

2753 

2857  Repeal.  Embodied  in  2550 

2858  Repeal.  Embodied  in  2569 

2859  Repeal.  Embodied  in  2572 
2860 2659 


CONSTITUTION  OF  NEW  YORK 


CONSTITUTION  OF  THE  STATE  OF  NEW  YORK 

ADOPTED  NOVEMBER  6,  1894. 


PREAMBLE. 

We  the  people  of  the  State  of  New  York,  grateful  to  Almighty 
iUnl  for  our  freedom,  in  order  to  secure  its  blessings,  do  estab- 
lish  this   Constitution. 

ARTICLE  .  FIRST. 

S^c.     1.  Pfrsons    not    to    be    disfrancbised. 

2.  Trial  by  jury. 

3.  Fre«Hlom  of  worahip;  religious  liberty. 

4.  Iiabi.>a8  corpus. 

5.  Excessive  ball  and  fines. 
<S.  Bill  of  rlsbts. 

7.  Comiionsatiun    for   taking   privata   property;    private   roads;    drainage 

of  agricultural  lands;  excess  condemnation. 

8.  Froedom  of  speech  and  press;   criminal  proscutlons  fur  libel. 

9.  Right  to  assemble  and  petition;  divorces;   lotteries,   pool-selling  and 

gambling,   laws  to  prevent. 

10.  Escheats. 

11.  Feudal   tenures  abolished. 

12.  Allodial   tenures. 

1.3.  Leases  of  agricultural   lands. 

14.  Fines   and  quarter-sales   abolishred. 

15.  I'urcbase  of  lands  from  Indians. 

lt>.  Common  law  and  acts  of  tlite  colonial  and  state  legislatures. 

17.  Grants  of  land  made  by  the  king  of  Great  Britain  since  1775;  prior 

grants. 
lA.  Damages  for  injuries  causing  death. 
19.  Workmen's   compensation. 

I   1.  Pemoii*    not    to   be    dlnfranchlMed. 

No  member  of  this  State  shall  be  disfranchised,  or  deprived  of 
any  of  the  rights  or  privileges  secured  to  any  citizen  thereof, 
unless  by  the  law  of  the  land,  or  the  judgment  of  his  peers. 

Const.     1840,  art.   I.    S   i. 

i   2.  Trial   by  Jury-. 

The  trial  by  jury  in  all  cases  in  which  it  has  been  heretofore 
used  shall  remain  inviolate  forever;  but  a  jury  trial  may  be 
waived  by  the  parties  in  all  civil  cases  in  the  manner  to  be  pre- 
»cribt»d   by  law. 

Const.     1H40,  art.  I,  |  2. 

I  3.  Freedom  of  irornlilp)  reliirloiiii  liberty. 
The  free  exercise  and  enjoyment  of  religious  profession  and 
worship,  without  discrimination  or  preference,  shall  fon»vcr  be 
allowed  in  this  State  to  all  mankind;  and  110  person  shall  be  ren- 
dered inciuupetent  to  be  a  witness  on  account  of  his  opinions 
on  matters  of  religious  belief;  but  the  lil)erty  of  conscitnice 
hereby  sec-ured  shall  not  be  so  construed  as  to  excuse*  acts  of 
lioentiousness,  or  justif}'  practices  inconsistent  with  the  peace 
or  safety  of  this  State. 

Const     1846.  art.  I,  $  .H. 

f  4.  Habeas  corpun. 

The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  sus- 
pended, unless  when,  in  cases  of  rebellion  or  invasion,  the  public 
safety  may  require  its  suspension. 

CoDst.     1840,  art.  I,   8  4 
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§§  5-8  CONSTITUTION  OF  NEW  YORK.  Art.  I 

(  5.  Excessive  ball  and   llnea. 

Excessive  bail  shall  not  be  required  nor  excessive  fines  im- 
posed, nor  shall  cruel  and  unusual  punishments  be  inflicted,  nor 
shall  witnesses  be  unreasonably  detained. 

Ckiust     1846,  art.   I,   |  5. 
S   O.   Bill   of   rlKht*. 

No  person  shall  be  held  to  answer  for  a  capital  or  otherwise 
infamous  crime  (except  in  cases  of  impeachment,  and  in  cases 
of  militia  when  in  actual  service,  and  the  land  and  naval  forces 
in  time  of  war,  or  which  this  SState  may  keep  with  the  consent 
of  Congress  in  time  of  peace,  and  in  cases  of  petit  larceny,  under 
the  regulation  of  the  Legislature),  unless  on  presentment  or  in- 
dictment of  a  grand  jury,  and  in  any  trial  in  any  court  whatever 
the  party  accused  shall  be  allowed  to  appe«ir  and  defend  in  per- 
son and  with  counsel  as  in  civil  actions.  No  person  shall  be 
subject  to  be  twice  put  in  jeopardy  for  the  same  offense;  nor 
shall  he  be  compelled  in  any  criminal  case  to  be  a  .witness 
against  himself;  nor  be  deprive<i  of  Itfe,  liberty  or  property 
without  due  process  of  law;  nor  shall  private  property  be  taken 
for  public  use,  without  just  compensation. 

Const.     1840,   art.  I.   S  «■ 

§  7.  CompeniMitlon  for  taking  private  property |  private 
roads)  drainaare  of  asrienltaral  lands)  excess  comdemma- 
tlon. 

When  private  property  shall  be  taken  for  any  public  use,  the 
compensation  to  be  made  therefor,  when  such  compensation  is 
not  made  by  the  State,  shall  be  ascertained  by  a  >ury,  or  by  the 
Supreme  Court  with  or  without  a  jury,  but  not  with  a  referee, 
or  by  not  less  than  three  commissioners  appointed  by  a  court 
of  record,  as  shall  be  prescribed  by  law.  Private  roads  may  be 
opened  in  the  manner  to  be  prescribed  by  law;  but  in  every  case 
the  necessity  of  the  road  and  the  amount  of  all  damage  to  be 
sustained  b^  the  opening  thereof  shall  be  first  determined  by  a 
jury  of  freeholders,  and  such  amount,  together  with  the  ex- 
penses of  the  proceeding,  shall  be  paid  by  the  person  to  be  bene- 
fited. (General  laws  may  be  passed  permitting  the  owners  or 
occupants  of  agricultural  lands  to  construct  and  maintain  for 
the  drainage  thereof,  neces.sary  drains,  ditches  and  dyke»  upon 
the  lauds  of  others,  under  proper  restrictions  and  with  just 
compensation,  but  no  special  laws  shall  be  enacted  for  such 
purposes. 

The  Legislature  may  authorize  cities  to  take  more  land  and 
property  than  is  needed  for  actual  construction  in  the  laying 
out,  widening,  extending  or  relocating  parks,  public  places,  high- 
ways or  streets;  provided,  however,  that  the  additional  land  and 
property  so  authorized  to  be  taken  shall  be  no  more  than  suf- 
ficient to  form  suitable  building  sites  abuttjng  on  such  park, 
public  place,  highway  or  street.  After  so  much  of  the  land  and 
property  has  been  appropriated  for  such  park,  public  place,  high- 
way or  street  as  is  needed  therefor,  the  remainder  may  be  sold 
or  leased* 

Const.     1846,   art.   I,    S  7.     Amv^ndnl   Nov.   4,    1913. 

I  8.  Freedom  of  speech  and  press)  criminal  prosecu- 
tions   for    libel. 

Every  citizen  may  freely  speak,  write  and  publish  his  senti- 
nu^nts  on  all  subjects,  being  responsible  for  the  abuse  of  that 
right:  and  no  law  shall  be  passed  to  restrain  or  abridge  the 
liberty  of  speech   or  of  the  press.     In   all   criminal  prosecutions 
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or  indir-ii>ieiits  for  libels,  the  truth  may  be  given  in  evidence  to 
tht»  jurj-;  and  if  it  shall  appear  to  the  jury  that  the  matter 
(hargenl  as  libelous  is  true,  and  was  published  with  good  motives 
and  for  justifiable  ends,  the  party  shall  be  acquitted;  and  the 
jnry  shall  have  the  right  to  determine  the  law  and  the  fact. 

Const.      1^40,   art   I.   i  8. 

{  l>.   Rli^rbt  to  aMfleinble   and  petition}  divorces |  lotterleny 
pool-sell  I  nir    and    grambllnff,    la^rs    to    preTeat. 

No  law  shall  be  passed  abridging  the  right  of  the  people  peace- 
ably to  assemble  and  to  petition  the  goverifnient,  or  any  de- 
partment thereof;  nor  shall  any  divorce  be  granted  otherwise 
than  by  due  judicial  proceedings;  nor  shall  any  lottery  or  the 
sale  of  lottery  tickets,  pool-selling,  book-making,  or  any  other 
kind  of  gambling  hereafter  be  authorized  or  allowed  within  this 
State:  and  the  Legislature  shall  pass  appropriate  laws  to  prevent 
offenses  against  any  of  the  provisions  of  this  section. 

Const.      1846,   art.   I,  f  10. 
{   lO.   Escheats. 

The  people  of  this  State,  in  their  right  of  sovereignty,  aie 
deemed  to  possess  the  original  and  ultimate  property  in  and  to 
all  lands  within  the  jurisdiction  of  the  State;  and  all  lands  the 
title  to  which  shall  fail,  from  a  defect  of  heirs,  shall  revert,  or 
esf*heat  to  the  people. 

Const.     1846,  art.  I,   {  11. 

I   11.   Feudal   tenures   abolished. 

All  feudal  tenures  of  every  description,  with  all  their  incidents, 
are  declared  to  be  abolished,  saving  however,  all  rents  and  ser- 
vices certain  which  at  any  time  heretofore  have  been  lawfully 
created  or  reserved. 

Cnnst.     1846,  art  I,   |   12. 

I  12.  Allodial   tenures. 

All  lands  within  this  State  are  declared  to  be  allodial,  so  that, 
subject  only  to  the  liability  to  escheat,  the  entire  and  absolute 
property  is  vested  in  the  owners,  according  to  the  nature  of  their 
respective  estates. 

Const.     1846.  art  I,   |   13. 

I  13.  Leases    of    aKricnltnral    lands. 

No  lease  or  grant  of  agricultural  land,  for  a  longer  period  than 
twelve  years,  hereafter  made^  in  which  shall  be  reserved  any 
rent  or  service  of  any  kind,  shall  be  valid. 

Const.     1846.   art.   I.   {   14. 

i   14.  Fines    and    aaarter-sales    abolished. 

All  fines,  quarter-sales  or  other  like  restraints  upon  alienation, 
reserved  in  any  grant  of  land  hereafter  to  be  made,  shall  be  void. 

Const     l>'46.   art.   I,   |   15. 

I   15.  Purchase  of  lands  of  Indians. 

No  purchase  or  contract  for  the  sale  of  lands  in  this  State, 
made  since  the  fourteenth  day  of  October,  one  thousand  seven 
hundred  and  seventy-five;  or  which  may  hereafter  be  made,  of, 
or  with  the  Indians,  shall  be  valid,'  unless*  made  under  the  au- 
thority, and   with  the  consent  of  the  Legislature. 

Const     1846,   art.   I,   |   16. 

I  10.   Common    la^v    and    acts    of    the    colonial    and    state 
lefrlslutnres. 

Such  parts  of  the  common  law,  and  of  the  acts  of  the  Legis- 
lature of  the  colony  of  New  York,  as  together  did  form  the  law 
of  the  said  colony,  on  the  nineteenth  day  of  April,  one  thousand 
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Beveu  hundred  and  sovonty-nve,  and  tho  resolutions  of  the  Con- 
gress of  the  said  colony,  and  of  the  conveutitui  of  the  State  of 
New  York,  in  force  on  the  twentieth  day  of  April,  one  thousand 
seven  hundred  and  seventy-seven,  which  have  not  since  expired, 
o#  been  repealed  or  altered;  and  such  acts  of  the  Legislature 
of  this  State  as  are  now  in  force,  shall  l>e  and  continue  the  law 
of  this  State,  subject  to  such  alterations  as  the  Legislature  shall 
make  con<'ernin>f  the  same.  But  all  such  parts  of  the  common 
law,  and  such  of  the  said  acts,  or  parts  thereof,  as  are  repugnant 
to  this  Constitution,  are  hereby  abn)gated. 
Const.     IWO,  art.    I,    g   17. 

§  17.  Grant*  of  land  made  by  the  klnar  of  Great  Britain 
since   177B)  prior  icrantH. 

All  grants  of  land  within  this  State,  made  by  the  king  of 
Great  Britain,  or  persons  acting  under  his  authority,  after  the 
fourteenth  day  of  October,  one  thousand  seven  hundred  and  sev- 
enty-five, shall  be  null  and  void;  but  uothing  contained  in  this 
Constitution  shall  affect  any  grants  of  land  within  this  State, 
made  by  the  authority  of  the  said  king  or  his  predecessors,  or 
shall  annul  any  charters  to  bcxlies  politic  and  corporate,  by  him 
or  them  made,  before  that  day;  or  shall  affect  any  such  grants 
or  charters  since  made  by  this  State,  or  by  persons  acting  under 
its  authcfrity;  or  shall  impair  the  obligation  of  any  debts  con- 
tracted by  the  State,  or  individuals,  or  bodies  corporate,  or  any 
other  rights  of  property,  or  any  suits,  actions,  rights  of  action, 
or  other   proceedings   in   courts  of  justice. 

Const.     184(5.   art.   I.    S   18. 

I   18.  Damaareii    for   Injurleii    eaniilnir   death. 

The  right  of  action  now  existing  to  recover  damages  for  in- 
juries resulting  in  death,  shall  never  be  abrogated;  and  the 
amount  recoverable  shall  not  be  subject  to  any  statutory  limita- 
tion. 

New. 

$   19.   Workmen'*    compennntlon. 

Nothing  contained  in  this  Constitution  shall  be  construed  to 
limit  the  power  of  the  Legislature  to  enact  laws  for  the  pro- 
tection of  the  lives,  health,  or  safety  of  employees;  or  for  the 
payment,  either  by  employers,  or  by  employers  and  employees  or 
otherwise,  either  directly  or  thnmgk  a  State  or  other  syst(»m  of 
insurance  or  otherwise,  of  compensation  for  injuries  to  employees 
or  for  death  of  enii)l()yees  resulting  from  such  injuries  with- 
out regard  to  fault  as  a  cause  thereof,  except  where  the  injury 
is  occasioned  by  the  willful  intention  of  the  injure<l  employee  to 
bring  about  the  injury  or  death  of  himself  or  of  another,  or 
where  the  injury  results  solely  fr«>m  the  intoxication  of  the  in- 
jured employee  while  on  duty;  or  for  the  adjustment,  determina- 
tion and  settlement,  with  or  without  trial  by  jury,  of  issues 
which  may  arise  uiider  such  legislation;  or  to  provide  thai  the 
right  of  such  compensation,  and  the*  reme<ly  therefor  shall  V)e  ex- 
clusive of  all  other  rights  and  remedies  for  injuries  to  employees 
or  for  death  r(>snlting  from  such  injuries:  or  to  provide  that  the 
amount  of  such  conii)ensation  for  death  shall  not  exceed  a  fixed 
or  determinable  sum:  provided  that  all  moneys  paid  by  an  em- 
ploj'er  to  his  employees  or  their  h\irnl  representatives,  by  reason 
of  the  enactment  of  any  of  the  laws  herein  authorized,  shall  Iw 
held  to  be  a  proper  charge  in  the  <'ost  of  operating  the  business 
of  the  employer. 
Ad(te<l   Nov.   4,    lOl.'l. 
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ARTICLB    SECOND. 

lee.     1.  Qualification  of  voters. 

2.  Personti  ezcloded  from  right  of  suffrago. 

3.  Certain  occupations  snd  conditions  not  to  affoct  residence. 

4.  Registration  and  election  laws  to  be  passed. 

5.  Manner  of  voting. 

B.  Registration  and  election  t>oard8  to  be  non-partisan,  except  at  town 
and  village  elections. 

{  1.   Qaallllcation  of  voters. 

Ev«»ry  citizen  of  the  ajjo  of  twonty-oiie  yoars,  who  shall  have 
been  a  citizen  for  ninety  days,  and  an  inhabitant  of  this  State 
one  year  next  preceding  an  election,  and  for  the  last  four  months 
a  r(»«ideut  of  the  connty  and  for  the  last  thirty  days  a  resident 
of  the  election  district  in  which  he  or  she  jnay  offer  his  or  her 
vote,  shall  be  entitUni  to  vote  at  such  election  in  the  election  dis- 
trict of  which  he  or  she  shall  at  the  time  be  a  resident,  and  not 
elsewhere,  for  all  otlU-ers  that  now  are  or  hereafter  may  be 
elective  by  the  people,  and  upon  all  questions  which  may  be  sub- 
mitted to  the  vote  of  the  people,  provided.  howcA-er.  that  a  citizen 
by  marriage  shall  have  been  an  inhabitant  of  the  United  States 
for  five  years;  and  provided  that  in  time  of  war  no  elector  in 
the  actual  military  service  of  the  State,  or  of  the  United  States, 
in  the  army  or  navy  thereof,  shall  be  deprived  of  his  or  her 
vote  by  reason  of  his  or  her  absence  frcmi  such  election  district; 
and  the  lA»irislature  shall  have  power  to  provide  the  manner  in 
which  and  the  time  and  place  at  which  such  absent  electors  may 
vote,  and  for  the  return  and  canvass  of  their  votes  in  the  election 
districts  in  which  they  respectively  reside. 

Coni«t.  1S46,  art.  II.  |  1. 

Amended  Nov.  6.  1917. 

I  2.  Pernona   excladed  from  the  rimrlit  of  ^ffrnnre. 

No  person  who  .shall  receive,  accept,  or  offer  to  receive,  or  pay, 
offer  or  promise  to  pay,  contribute,  offer  or  promise  to  contribute 
to  another,  to  be  paid  or  used,  any  money  or  other  valuable  thing 
as  a  compensation  or  reward  for  the  giving  or  withholding  a 
vote  at  an  election,  or  wl»o  shall  make  any  promise  to  influence 
the  giving  or  withholding  any  such  vote,  or  who  rfiall  nnike  or 
become  directly  or  indirectly  interested  in  any  bet  or  wager  de- 
liending  upon  the  result  of  any  election,  shall  vote  at  such  elec- 
tion: and  upon  challenge  for  such  cau.s<*.  the  person  so  chal- 
lenged, before  the  officers  authorized  for  that  purpose  sliali  re- 
ceive his  vote,  shall  swear  or  affirm  before  such  officers  that  he 
has  not  received  or  offered,  does  not  expect  to  receive,  has  not 
paid,  offered  or  promised  to  pay,  contributed,  offered  or  pronrsed 
to  contribute  to  another,  to  be  paid  or  used,  any  money  or  other 
valuable  thing  as  a  compensation  or  reward  for  the  giving  or 
withholding  a  vote  at  such  election,  and  has  not  made  anv 
promise  to  influence  the  giving  or  withholding  of  any  such  vote, 
nor  made  or  become  directly  or  indirectly  interested  in  any  bet 
or  wager  depending  upon  the  result  of  such  election.  The  Legis- 
lature shall  enact  laws  excluding  from  the  right  of  suffrage  all 
persons  convicted  of  bribery  or  of  any  infamous  crime. 

GoDgt.    1846,  art.  II,  S  2- 
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I  3.  Certttin  occupations  and  condltlonw  not  to  nffect 
residence. 

For  the  purpose  of  voting,  no  person  s-faall  be  deemed  to  have 
gained  or  lost  a  re«adence,  by  reason  of  his  presence  or  absencev 
while  employed  in  the  service  of  the  United  States;  nor  while 
engaged  in  the  navigation  of  the  wators  of  this  State,  or  of  the 
United  States,  or  of  the  high  seas;  nor  while  n  s<tudcnt  of  nny 
seminary  of  learning;  nor  while  kept  at  any  almshouse,  or  other 
asylum,  or  institution  wholly  or  partly  supported  at  public  ex- 
pense or  by  charity;  nor  while  confined  in  any  public  prison. 

Const.    1846,  art.  II,  S  8. 

9  4.  Revlntratlon  and  election  laws  to  be  passed. 

Laws  shall  be  made  for  ascertaining,  by  proper  proofs,  the 
citizens  who  ahaH  be  entitled  to  the  right  of  suffrage  hereby  es- 
tablished, and  for  the  registration  of  voters;  wkich  registration 
shall  be  completed  at  least  ten  days  before  each  election.  Such 
registration  shall  not  be  required  for  town  and  village  elections 
except  by  express  provision  of  law.  In  cities  and  villages  having 
five  thousand  inhabitants  or  more,  according  to  the  last  pre- 
ceding State  enumeration  of  inhabitants,  voters  shall  be  registered 
upon  personal  application  only;  but  voters  not  residing  in  such 
cities  or  villages  shall  not  be  required  to  apply  in  person  for 
registration  at  the  first  meeting  of  the  officers  having  charge  of 
the  registry  of  voters. 

Const.    1846,  art.  II,  ft  4. 

I  5.  Manner  of  votlnar. 

All  elections  by  the  citizens,  except  for  such  town  officers  as 
may  by  law  be  directed  to  be  otherwise  chosen,  shall  be  by  ballot, 
or  by  such  other  method  as  may  be  prescribed  by  law,  provided 
that  secrecy  in  voting  be  preserved. 

Const.    1846,  art.  II,  f  6. 

9  G.  Reirlstratlon  and  election  boards  to  be  bi-partisan, 
except  itt  town  and  Tillage  elections. 

All  laws  creating,  regulating  or  affecting  boards  or  officers 
charge<l  with  the  duty  of  regis-tering  voters,  or  of  diKtributing 
ballots  at  the  polls  to  voters,  or  of  receiving,  recording  or  count- 
ing votes  at  elections,  shall  secure  equal  reprcsi'ntation  of  the 
two  political  parties  which,  at  the  general  election  next  preceding 
that  for  which  mwh  boards  or  officers  are  to  serve,  cast  the  high- 
est and  the  next  highest  number  of  votes.  All  such  boards  and 
(ifficcrs  shall  be  appointed  or  elected  in  such  manner,  and  upon 
the  nomination  of  such  representatives  of  said  parties  respectively, 
as  the  Legislature  may  direct.  Existing  laws  on  this  subject 
shall  continue  until  the  Legislature  shall  otherwise  provide.  This 
section  shall  not  apply  to  town  meetings,  or  to  village  elections. 
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ARTICLE  THIRD. 

See.    1.  liCglfllatlTe  powers. 

2.  Nomber  and  terms  of  senators  and  assemblymen. 

3.  Senate  districts. 

4.  Enumerations  and  reapportionments. 

5.  Apportionment  of  assemblymen;   cr(>atlon  of  assembly  districts. 
6w  Compensation  of  members. 

7.  Civil  appointments  of  members  void. 

&  Persons  disqualified  from  being  members. 

9.  Time  of  elections. 

10.  Powers  of  eacb  house. 

11.  Joamals;  open  sessions;  adjournments. 

12.  Members  not  to  be  questioned  for  speeches. 

13.  BlUs  may  originate  In  either  house. 

14.  Enacting  clause  of  bills. 

15.  Manner  of  passing  bills. 

16.  PrlTste  and  local  bills  not  to  embrace  more  than  one  subject. 

17.  Bxlstlng  law  made  applicable  to  be  Inserted. 

18.  Cases  la  which  private  and  local  bills  shall  not  be  passed;  restrlo 

tlons  as  to  laws  authorizing  street  railroads. 
10.  Private  claims  not,  to  be  audited  by  legislature. 

20.  Two-thirds  bills. 

21.  Appropriation  bills. 

22.  Restrictions  as  to  provisions  In  the  appropriation  or  supply  bills. 

23.  Certain  sections  not  to  apply  to  commission  bills. 

24.  Tax  bills  to  state  tax  distinctly. 

25.  When  ayes  and  nays  necessary;  three-fifths  to  constitute  quorum. 

26.  Boards  of  supervisors. 

27.  Local  legislative  powers. 

28.  Extra  compensation  prohibited. 

2D.  Prison  labor;  contract  system  abolished. 

I  1.  fjeirtslittlT-e  pofrem. 

The  legislative  power  of  this  State  shall  be  vested  in  the  Senate 
and  Assembly. 

Const.    1846,  art.  Ill,  f  1. 

I  2.  IVumber  anil  terms  of  nenatorM  and  annemblynion. 

The  Senate  shall  consist  of  fifty  members,  except  as  hereinnftor 
provided.  The  senators  elected  in  the  year  one  thousand  e-pht 
nandred  and  ninety-five  shall  hold  their  offices  for  throe  yoars, 
and  their  snccessors  shall  be  chosen  for  two  years.  Tho  .Xssom- 
bly  shall  consist  of  one  hundred  and  fifty  members  who  s-hnll  be 
chosen  for  one  year. 

Const.    1846,  art.  Ill,  8  2. 

I  8.  Senate  districts. 

The  State  shall  be  divided  into  fifty  districts  to  be  called  sen- 
ate districts,  each  of  which  shall  choose  one  senator.  The  dis- 
tricts shall  be  numbered  from  one  to  fifty,  inclusive. 

District  number  one  (1)  shall  consist  of  tho  counties  .if  Suffolk 
and  Richmond. 

District  number  two  (2)  i^hail  consist  of  tho  county  of  Queons. 

District  number  three  (3)  shall  consist  of  that  part  of  the 
county  of  Kings  comprising  tho  first,  second,  third,  fourth,  fifth 
and  sixth  wards  of  the  city  of  Brooklyn. 

District  number  four  ^4)  shall  consist  of  that  part  of  the  (wunty 
of  Kings  comprising  the  seventh,  thirteenth,  nineteenth  anil 
twenty-first  wards  of  the  city  of  Brooklyn 

District  number  five  (5)  shall  consist  of  that  part  of  the  county 
a  9 
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of  Kings  comprising  the  eighth,  tenth,  twelfth  and  thirtieth  wards 
of  the  city  of  Brooklyn,  and  the  ward  of  the  city  of  Brooklyn 
which  was  formerly  the  town  of  Gravesend. 

District  number  six  (0)  shall  consist  of  that  part  of  the  county 
of  Kings  comprising  the  ninth,  eleventh,  twentieth  and  twenty- 
second  wards  of  the  city  of  Brooklyn. 

District  number  seven  (7)  shaH  consist  of  that  part  of  the 
county  of  Kings  comprising  the  fourteenth,  fifteentkf  sixteenth 
and  seventeenth  wards  of  the  city  of  Brooklyn. 

District  number  eight  (8)  shall  consist  of  that  part  of  the  county 
of  Kings  comprising  the  twenty-third,  twenty-fourth,  tw^enty- 
fifth  and  twenty-ninth  wards  of  the  city  of  Brooklyn,  and  the 
town  of  Flatlands. 

District  number  nine  (0)  s-hall  consist  of  that  part  of  the  county 
of  Kings  comprising  the  eighteenth,  twenty-sixth,  twenty-sev- 
enth and  twenty-eighth  wnnls  of  the  city  of  Brooklyn. 

District  number  ten  (10)  shaH  consist  of  that  part  of  the  county 
of  New  York  within  and  bound-ed  by  a  line  beginning  at  Canal 
street  and  the  Hudson  river,  and  running  thence  along  Canal 
street,  Hudson  street,  Dominlck  street,  Varick  street,  Broome 
street.  Sullivan  street.  Spring  street,  Broadway,  Canal  street, 
the  Bowery,  Division  street.  Grand  street  and  Jackson  street,  to 
the  BaJ^t  river  and  thence  around  the  southern  end  of  ^lanhattan 
island,  to  the  place  of  beginning,  and  also  Governor's,  Bedloe's 
and  Ellis  islands. 

District  number  eleven  (11)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  ten,  and  within 
and  bounded  by  a  line  beginning  at  the  junction  of  Broadway  and 
Canal  street,  and  running  thence  along  Broadway,  Fourth  street, 
the  Bowery  and  Third  "avenue.  St.  Mark's  place.  Avenue  A, 
Seventh  street.  Avenue  B.  Clinton  street.  Rivington  street,  Nor- 
folk street.  Division  street,  Bowery  and  Canal  strt^et,  to  the 
place  of  beginning. 

District  number  twelve  (12)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  ten  and 
eleven  and  within  and  bounded  by  a  line  beginning  at  Jackson 
street  and  the  E}?ist  river,  and  running  thence  through  .Tnckson 
street.  Grand  street,  Division  street.  Norfolk  street,  Rivington 
street.  Clinton  street.  Avenue  B.  Seventh  street.  Avenue  A, 
St.  Mark's  place.  Third  avenue.  East  Fourteenth  street  to  the 
East  river,  and  along  the  East  river,  to  the  place  of  beginning. 

District  number  thirteen  (13)  shall  consist  of  that  part  of  the 
county  Oi  New  York  lying  north  of  district  number  ten.  and 
within  and  boundcul  by  a  line  bf-jriniHTir  at  the  Hudson  river  at 
the  foot  of  Canal  street,  and  running  thence  a^uig  Canal  street. 
Hudson  street.  Dominick  street.  Varick  street,  Broome  street, 
Sullivan  street.  Spring  street,  Broadway.  Fourth  street,  the  Bow- 
ery and  Third  avenm\  Fourteenth  street.  Sixth  avenue.  West 
Fifteenth  street.  Seventh  avenue,  AVest  Nineti'enth  street.  Eighth 
avenue.  West  Twentieth  street,  and  the  Hudson  river,  to  the 
place  of  beginning. 

District  number  fourteen  (14)  sliall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  twelve  and 
thirteen,  and  within  and  bounded  by  a  line  beginning  at  East 
Fourteenth  street  and  the  East  river,  and  running  thence  along 
East  Fourteenth  street.  Irving  place.  East  Nineteenth  street. 
Third  avenue**  East  Twenty-third  street,  Lexington  avenue,  Eaif 
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Fifty-third  street.  Third  avenue.  East  Fifty-second  street,  and 
the  East  river,  to  the  place  of  beginning. 

District  number  fifteen  (!'))  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  nuniber  thirteen,  and 
within  and  bounded  by  a  line  beginning  at  the  junction  of  West 
Fonrteenth  street  and  Sixth  avenue,  and  running  thence  along 
Sijcth  avenue,  West  Fifteenth  street,  Seventh  avenue,  West  For- 
tieth street.  Eighth  avenue,  and  the  transverse  road  across  Cen- 
tral park  to  Ninety-seventh  street.  Fifth  avenue.  East  Ninety- 
sixth  street,  Lexington  avenue,  East  Twenty-third  street,  Third 
avenue.  East  Nineteenth  street,  Ii;ying  place  and  Fourteenth 
street,  to  the  place  of  beginning. 

District  number  sixteen  (1(3)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  thirteen,  and 
within  and  bounded  by  a  line  beginning  at  Seventh  avenue  and 
West  Nineteenth  street,  and  running  thence  along  W^est  Nine- 
teenth street.  Eighth  avenue.  West  Twentieth  street,  the  Hudson 
river.  West  Forty-sixth  street.  Tenth  avenue.  West  Forty-third 
street,  Eighih  avenue,  West  Fortieth  street  and  Seventh  avenue, 
to  the  place  of  beginning. 

District  number  seventeen  (17)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  sixteen,  and 
within  and  bounded  by  a  line 'beginning  at  the  junction  of  Eighth 
avenue  and  West  Forty-third  street,  and  running  thence  along 
West  Forty-third  street,  Tenth  avenue.  West  Forty-sixth  street, 
the  Hudson  river,  W^est  Eighty -ninth  street,  Tenth  or  Amsterdam 
avenue.  West  Eighty-sixth  street.  Ninth  or  Columbus  avenue. 
West  Eighty-first  street  and  Eighth  avenue,  to  the  place  of 
beginning. 

Di.strict  number  eighteen  (18)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  fourteen,  and 
within  and  bounded  by  a  line  beginning  at  the  junction  of  East 
Fifty-second  street  and  the  East  river,  and  running  thence  along 
East  Fifty-second  street.  Third  avenue,  East  Fifty-third  street, 
I^xington  avenue.  East  Eighty-fourth  street,  Second  avenue, 
En^t  Eightj'-third  street  and  the  East  river,  to  the  place  of  be- 
ginning; and  also  Blackwell's  island. 

District  number  nineteen  (19)  shall  consist  of  tliat  part  of  the 
county  of  New  York  lying  north  of  district  number  seventeen, 
and  within  and  bounded  by  a  line  beginning  at  West  Eighty- 
ninth  street  and  the  Hudson  river,  and  running  thence  along  the 
Hudson  river  and  Spuyten  Duyvil  creek  around  the  northern  end 
of  Manhattan  island;  thence  southerly  along  the  Harlem  river  to 
the  north  end  of  Fifth  avenue;  thence  along  Fifth  avenue.  East 
One  Hundred  and  Twenty-ninth  street.  Fourth  or  Park  avenue. 
East  One  Hundred  and  Tenth  street.  Fifth  avenue,  to  trans- 
verse road  across  Central  park  at  Ninety-seventh  street,  Eighth 
avenue.  West  Eighty-first  street.  Ninth  or  Columbus  avenue. 
West  Eighty-sixth  street,  Tenth  or  Amsterdam  avenue  and  West 
Eighty-ninth  street,  to  the  place  of  beginning. 

District  number  twenty  (20)  shall  cK)nsist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  eighteen 
and  fifteen,  and  within  and  bounded  by  a  line  beginning  at  East 
Eighty-third  street  and  the  East  river,  running  thence  throuijh 
Bast  Eighty-third  street.  Second  avenue.  East  Eighty-fourth 
street,  I^exington  avenue.  East  Ninety-sixth  street.  Fifth  avenue. 
Elast  One   Hundred  and  Tenth  street.  Fourth   or   Park  avenua 
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East  One  Hundred  and  Nineteenth  street  to  the  Hurlem  river, 
and  along  the  Harlem  and  East  rivers,  to  the  place  of  beginning; 
and  also  Randall's  island  and  Ward's  islnnd. 

All  the  above  districts  in  the  county  of  New  York  bounded  upon 
or  along  the  boundary  waters  of  the  county,  shall  be  deemed  to 
extend  to  the  county  line. 

District  number  twenty-one  (21)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  nineteen 
and  twenty,  w^ithin  and  bounded  by  a  line  beginning  at  East  One 
Hundred  and  Nineteenth  street  and  the  Harlem  river,  and  running 
thence  along  East  One  HuHdred  and  Nineteenth  street,  Fourth 
or  Park  avenue,  One  Hundred  and  Twenty-Ninth  street,  Fifth 
avenue  and  the  Harlem  river  to  the  place  of  beginning;  and  all 
that  part  of  the  county  of  New  York  not  hereinbefore  described. 

District  number  twenty-two  (22)  shall  consist  of  the  county  of 
"Westchester. 

District  number  twenty-three  (23)  shall  consist  of  the  counties 
of  Orange  and  Rockland.  ^ 

District  number  twenty-four  (24)  shall  consist  of  the  counties 
of  Dutchess,   Columbia  and  Putnam. 

District  number  twenty-five  (25)  shall  consist  of  the  counties  of 
Ulster  and  Greene. 

District  number  twenty-six  (2(5)  shall  consist  of  the  counties  of 
Delaware,   Chenango  and  Sullivan. 

District  number  twenty -seven  (27)  shall  consist  of  the  counties 
of  Montgomery,   Fulton,  Hamilton   and   Schoharie. 

District  number  twenty-eight  (28)  shall  consist  of  the  counties 
of  Saratoga,  Schenectady  and  Washington. 

District  number  twenty-nine  (20)  shall  consist  of  the  county  of 
Albany. 

District  number  thirty  (30)  shall  consist  of  the  county  of  Rens- 
selaer. 

District  number  thirty-one  (31)  shall  consist  of  the  counties  of 
Clinton,  Essex  and  Warren. 

District  number  thirty-two  (32)  shall  consist  of  the  counties  of 
St.  Lawrence  and  Franklin. 

District  number  thirty-three  (33)  shall  consist  of  the  counties 
of  Otsego  and  Herkimer. 

District  number  thirty-four  (34)  shall  consist  of  the  county  of 
Oneida. 

District  number  thirty-five  (3r>)  shall  consist  of  the  counties  of 
Jefferson  and  Lewis. 

District  number  thirty-six  (3())  shall  consist  of  the  county  of 
Onondaga. 

District  number  thirty-seven  (37)  shall  consist  of  the  counties 
of  Oswego  and  Madison. 

District  number  thirty-eight  (3S)  sluill  c^onsi-st  of  the  counties 
of  Broome,  Cortland  and  Tioga. 

District  number  thirty-nine  (30)  shall  consist  of  the  counties  of 
Cayuga  and  Seneca. 

District  number  forty  (40)  shall  consist  of  the  counties  of 
Chemung.  Tompkins  and  Schuyler. 

District  ntimber  forty-one  (41)  shall  consist  of  the  counties  of 
Steiiben  and  Yates. 

District  number  forty-two  (42)  shall  consist  of  the  counties  of 
Ontario  and  W^ayne. 

District  number  forty-three  (43)  shall  consist  of  that  part  of  the 
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foanty  of  Monroe  comprising  the  towns 'of  Brighton,  Henrietta, 
Irondequoit,  Mendon,  Penfield,  Perinton,  Pittsford,  Rush  and 
Webster,  and  the  fourth,  sixth,  seventh,  eighth,  twelfth,  thir- 
teenth, fourteenth,  sixteenth,  seventeenth  and  eighteenth  wards 
of  the  city  of  Rochester,  as  at  -present  constituted. 

District  number  forty-four  (44)  shall  consist  of  that  part  of  the 
county  of  Monroe  comprising  the  towns  of  Chili,  Clarkson,  Gates, 
Greece,  Hamlin,  Ogden,  Parmn,  Riga,  Sweden  and  Wheatland, 
tad  the  first,  second,  third,  fifth,  ninth,  tenth,  eleventh,  fifteenth, 
nineteenth  and  twentieth  wards  of  the  city  of  Rochester,  as  at 
present  constituted. 

District  number  forty-five  (45)  shall  consist  of  the  counties  of 
Niagara,  Genesee  and  Orleans. 

District  number  forty-six  (4rO  shall  consist  of  the  counties  of 
All^any,  Livingston  and  Wyoming. 

District  number  forty-seven  (47)  shall  consist  of  that  part  of 
the  county  of  Erie  comprising  the  first,  second,  third,  sixth,  fif- 
teenth, nineteenth,  twentieth,  twenty-first,  twenty-second,  twenty- 
third  and  twenty-fourth  wards  of  the  city  of  Buffalo,  as  at  present 
constituted. 

District  number  forty-eight  (48)  shall  consist  of  that  part  of 
the  county  of  Erie  comprising  the  fourth,  fifth,  seventh,  eighth, 
ninth,  tenth,  eleventh,  twelfth,  thirteenth,  fourteenth  and  six- 
teenth wards  of  the  city  of  Buffalo,  as  at  present  constituted. 

District  number  forty-nine  (40)  shall  consist  of  that  part  of  the 
county  of  Erie  comprising  the  seventeenth,  eighteenth  and  twenty- 
fifth  wards  of  the  city  of  Buffalo,  as  at  present  constituted;  and 
all  the  remainder  of  the  said  county  of  Erie  not  hereinbefore 
deficribed. 

District  number  fifty  (50)  shall  consist  of  the  counties  of  Chau- 
tauqua and  Cattaraugus. 

Const.    1S46.  art.  HI,  8  3. 

I  4«  Kmunertttloms   and  treapportloninentM. 

An  enumeration  of  the  inhabitants  of  the  State  shall  be  taken 
under  the  direction  of  the  Secretary  of  State,  during  the  monthh 
of  May  and  June,  in  the  year  one  thousand  nine  hundred  and  five. 
and  in  the  same  months  every  tenth  year  thereafter;  and  the  said 
districts  shall  be  so  altered  by  the  Legislature  at  the  first  regular 
sesfiion  after  the  return  of  every  enumeration,  that  each  senate 
district  shall  contain  as  nearly  as  may  be  an  equal  number  of 
inhabitants,  excluding  aliens,  and  be  in  as  compact  form  as  prac- 
ticable, and  shall  remain  unaltered  until  the  return  of  another 
enumeration,  and  shall  at  all  times  consist  of  contiguous  ter- 
ritory, and  no  county  shall  be  divided  in  the  formation  of  a  senate 
district  except  to  make  two  or  more  senate  districts  wholly  in 
such  county.  No  town,  and  no  block  in  a  city  inclosed  by  streets 
or  public  ways,  shall  bo  divided  in  the  formation  of  senate  dis- 
tricts; nor  shall  any  district  contain  a  greater  excess  in  popula- 
tion over  an  adjoining  district  in  the  same  county,  than  the  popu- 
lation of  a  town  or  block  therein  adjoining  such  district.  Counties, 
towns  or  blocks  which,  from  their  location,  nmy  be  included  in 
either  of  two  districts,  shall  be  so  placed  as  to  make  said  districts 
most  nearly  equal  in  number  of  inhabitants,  excluding  aliens. 

No  county  shall  have  four  or  more  senators  unless  it  shall  have 
a  full  ratio  for  each  senator.  No  county  shall  have  more  than 
one-third  of  all  the  senators;  and  no  two  counties  or  the  territory 
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thereof  as  now  organized,  which  are  adjoining  counties,  or  which 
are  separated  only  by  public  waters,  shall  have  more  than  one- 
half  of  all  the  senators. 

The  ratio  for  apportioning  senators  shall  always  be  obtained  by 
dividing  the  number  of  inhabitants,  excluding  aliens,  by  fifty, 
and  the  Senate  shall  always  be  composed  of  fifty  members,  except 
that  if  any  county  having  three  or  more  senators  at  the  time  of 
any  apportionment  shall  be  entitled  on  such  ratio  to  an  additional 
senator  or  senators,  such  additional  senator  or  senators  shall  be 
given  to  such  county  in  addition  to  the  fifty  senators,  and  the 
whole  number  of  senators  shall  be  increased  to  that  extent. 

Const.    1846.  art.  Ill,  {  4. 

§  B.  Apportionment  of  assembly  men)  creation  of  ansent- 
blF  dlstrlotH. 

The  members  of  the  assembly  shall  be  chosen  by  single  dis- 
tricts, and  shall  be  apportioned  by  the  Legislature  at  the  first  regu- 
lar session  after  the  return  of  every  enumeration  among  the  sev- 
eral counties  of  the  State,  as  nearly  as  may  be  according  to  the 
number  of  their  respective  inhabitants,  excluding  aliens.  Every 
county  heretofore  established  and  separately  organized,  except 
the  county  of  Hamilton,  shall  always  be  entitled  to  one  member 
of  assembly,  and  no  county  shall  hereafter  be  erected  unless  its 
population  shall  entitle  it  to  a  member.  The  county  of  Hamilton 
shall  elect  with  the  county  of  Fulton,  until  the  population  of  the 
county  of  Hamilton  shall,  according  to  the  ratio,  entitle  it  to  a 
member.  But  the  Legislature  may  abolish  the  said  county  of 
Hamilton  and  annex  the  territory  thereof  to  some  other  county  or 
counties. 

The  quotient  obtained  by  dividing  the  whole  number  of  inhab- 
itants of  the  State,  excluding  aliens,  by  the  number  of  members 
of  assembly,  shall  be  the  ratio  for  appointment,  which  shall  be 
made  as  follows:  One  member  of  assembly  shall  be  apportioned 
to  every  county,  including  Fulton  and  Hamilton  as  one  county, 
containing  less  than  the  ratio  and  one-half  over.  Two  members 
shall  be  apportioned  to  every  other  county.  The  remaining  mean- 
bers  of  assembly  shall  be  apportioned  to  the  counties  having  more 
than  two  ratios  according  to  the  number  of  inhabitants,  exclud- 
ing aliens.  Members  apportioned  on  remainders  shall  be  appor- 
tioned to  the  counties  having  the  highest  remainders  on  the  order 
thereof  re»i)ectively.  No  county  shall  have  more  members  of 
assembly  than  a  county  having  a  greater  number  of  inhabitants, 
excluding  aliens. 

Until  after  the  next  enumeration,  members  of  the  Assembly 
shall  be  apportioned  to  the  several  counties  as  follows:  Albany 
county,  four  members;  Allegany  county,  one  member;  Br(x»m*e 
county,  two  members;  Cattaraugus  county,  two  members;  Cay- 
uga county,  two  members;  Chautauqua  county,  two  memberH; 
Chemung  county,  one  member:  Chenango  c*ounty,  one  member: 
Clinton  county,  one  member;  Columbia  county,  one  member;  Cort- 
land county,  one  menilxT:  Delaware  county,  one  member;  Dutch- 
es* county,  two  members;  Erie  county,  eight  members;  Essex 
county,  one  member;  Franklin  cmmty,  one  member;  Fulton  and 
Hamilton  counties,  one  member;  Genewe  county,  one  member; 
Greene  county,  one  member;  Herkimer  county,  one  member; 
Jeflferson  county,  two  members;  Kings  county,  twenty-one  mem- 
bers; Lewis  county,  one  member;   Livingston  county*,  one  mem- 
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ber:  Madison  county,  one*  member;  Monroo  county,  four  members; 
MoutKODiery  county,  one  member;  New  York  county,  thirty-live 
meuibcns;  Niagara  county,  two  members;  Oneida  county,  three 
members;  Onondaga  county,  four  member«;  Ontario  county,  one 
member;  Orange  county,  two  members;  Orleans  county,  one  mem- 
ber; Oswego  county,  two  members;  Otsego  county,  one  member; 
i'utnaiu  county,  one  member;  Queens  couuty,  three  members; 
Rensselaer  county,  three  members;  Kichmtuid  county,  one  mem- 
ber; Rockland  county,  one  member;  St.  Lawrence  couuty,  two 
members;  Saratoga  county,  one  member;  Schenectady  county,  one 
member;  Schoharie  county,  one  member;  Schuyler  county,  one 
member;  Seneca  (^>unty,  one  member;  Steuben  county,  two  mem- 
bers; Suflfolk  county,  two  members;  Sullivan  county,  one  mem- 
ber; Tioga  county,  one  member;  Tompkins  county,  one  member; 
Ulster  county,  two  members;  Warren  county,  one  member;  Wash- 
ington county,  one  member;  Wayne  county,  one  member;  West- 
chester county,  three  members;  Wyoming  county,  one  member, 
and  Yates  county,  one  member. 

In  any  county  entitled  to  more  than  one  member,  the  board  of 
supervisors,  and  in  any  city  embracing  an  entire  county  and  hav- 
ing no  board  of  supervisors,  the  common  council,  or  if  there  be 
none,  the  body  exercising  the  powers  of  a  common  council,  stiall 
assemble  on   the  second   Tuesday   of  June,   one  thousand  eight 
hundred  and  ninety-five,  and   at  such   times  as  the   Legislature 
making  an  apportionment  shall  prescribe,  and  divide  such  coun- 
ties   into   assembly    districts   as  fiearly    equal   in   number  of   in- 
habitants, excluding  aliens,  as  may  be,  of  convenient  and  con- 
tiguous territory  in  as  compact  form  as  practicable,  each  of  which 
shall  be  wholly  within  a  senate  district  formed  under  the  same 
apportionment,  equal  to  the  number  of  members  of  assembly  to 
which  such  county  shall  be  entitled,  and  shall  cause  to  be  filed 
in  the  ofHce  of  the  Secretary  of  State  and  of  the  clerk  of  such 
county,  a  description  of  such  districts,  specifying  the  number  of 
each   district   and   of   the  inhabitants    thereof,   excluding   aliens, 
according  to  the  last  preceding  enumeration;  and  such  apportion- 
ment and  districts  shall  remain  unaltered  until  another  enumera' 
tion  shall  be  made,  as  herein  provided;  but  said  division  of  the 
city   of  Brooklyn  and  the  county  of  Kings  to  bo  made  on  the 
second  Tuesday  of  June,  one  thousand  eight  hundred  and  ninety 
five,  shall  be  made  by  the  common  council  of  the  said  city  anc 
the  board  of  supervisors  of  said  county,  assembled  in  joint  sea 
sion.     In  counties  having  more  than  one  senate  district,  the  sam« 
number  of  assembly  districts  shall  be  put  in  each  senate  district 
unless  the  assembly  districts  cannot  be  evenly  divided  among  thf 
senate  districts  of  any  county,  in  which  case  one  more  assembl, 
district  shall  be  put  in  the  senate  district  in  such  county  having 
the   largest,  or  one  less   assembly    district   shall    be  put  in   th*» 
senate  district  in  such  county  having  the  smallest  number  of  in- 
habitants, excluding  aliens,  as  the  case  may  require.     No  towiv 
and  no  block  in  a  city  inclosed  by  streets  or  public  ways,  shall  be 
divided  in  the  formation  of  assembly  districts,  nor  shall  any  dis 
trict  contain  a  greater  excess  in  population  over  an  adjoining  dis- 
trict in  the  same  senate  district,  than  the  population  of  a  towi^ 
or   block    therein  adjoining   such    assembly   district.      Towns   or 
Dlocks  which,  from  their  location,  may  be  included  in  either  of 
two  districts,  shall  be  so  placed  as  to  make  said  districts  most 
neariy  a^val  in  namber  of  Inhabitants,  excluding  aliens;  but  in 
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the  diyision  of  cities  under  the  first  apportionment,  regard  shall 
be  had  to  the  number  of  inhabitants,  excluding  aliens,  of  the 
election  districts  according  to  the  State  enumeration  of  one  thou- 
sand eight  hundred  and  ninety-two,  so  far  as  may  be,  instead  of 
blocks.  Nothing  in  this  section  shall  prevent  the  division,  at  any 
time,  of  counties  and  towns,  and  the  erection  of  new  towns  by 
the  Legislature. 

An  apportionment  by  the  Legislature,  or  other  body,  shall  be 
subject  to  review  by  the  Supreme  Court,  at  the  suit  of  any  citizen, 
under  such  reasonable  regulations  as  the  Legislature  may  pre- 
scribe; and  any  court  before  which  a  cause  may  be  pending  in- 
volving an  apportionment,  shall  give  precedence  thereto  over  all 
other  causes  and  proceedings,  and  if  said  court  be  not  in  session 
it  shall  convene  promptly  for  the  disposition  of  the  same. 

Ck>n8t.    1846,  art.  Ill,  S  6. 

I  6.  Compensation  of  members. 

Each  member  of  the  Legislature  shall  receive  for  his  services  an 
annual  salary  of  one  thousand  five  hundred  dollars.  The  mem- 
bers of  either  house  shall  also  receive  the  sum  of  one  dollar  for 
every  ten  miles  they  shall  travel  in  going  to  and  returning  from 
their  place  of  meeting,  once  in  each  session,  on  the  most  usual 
route.  Senators,  when  the  Senate  alone  is  convened  in  extra- 
ordinary session,  or  wh,en  serving  as  members  of  the  court  for  the 
trial  of  impeachments,  and  such  members  of  the  Assembly,  not 
exceeding  nine  in  number,  as  shall  be  appointed  managers  of  an 
impeachment,  shall  receive  an  additional  allowance  of  ten  dollars 
a  day. 

Const.    1846,  art.  Ill,  {  6. 

{  7.  Civil  appointments  of  members  void* 

No  member  of  the  Legislature  shall  receive  any  civil  appoint- 
ment within  this  State,  or  the  Senate  of  the  United  States,  from 
the  Governor,  the  Governor  and  Senate,  or  from  the  Legislature, 
or  from  any  city  government,  during  the  time  for  which  he  shall 
have  been  elected;  and  all  such  appointments  and  all  votes  given 
for  any  such  member  for  any  such  office  or  appointment  shaJl  be 
void. 

Ck>Q8t.    1846,  art.  Ill,  f  7. 

I  8.  Persons  dlsqnallfled  from  being"  ntembers. 

No  person  shall  be  eligible  to  the  Legislature,  who  at  the  time 
of  his  election,  is,  or  within  one  hundred  days  previous  thereto 
has  been,  a  member  of  Congress,  a  civil  or  military  officer  under 
the  United  States,  or  an  officer  under  any  city  government.  And 
if  any  person  shall,  after  his  election  as  a  member  of  the  Legis- 
lature, be  elected  to  Congress,  or  appointed  to  any  office,  civil  or 
military,  under  the  government  of  the  United  State??,  or  under 
any  city  government,  his  acceptance  thereof  shall  vacate  his  seat. 

Const.    1846,  art.  Ill,  1  8. 

I  9.  Tlnte  of  elections. 

The  elections  of  senators  and  members  of  assembly,  pursuant 
to  the  provisions  of  this  Constitution,  shall  be  held  on  the  Tues- 
day succeeding  the  first  Monday  of  November,  unless  otherwise 
directed  by  the  Legislature. 

Ctenst.    1846,  art.  Ill,  i  9. 
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I  lO.  Poorer •  of  eneh  lioiiiie. 

A  majority  of  each  house  shall  constitute  a  quorum  to  do  busi- 
&€«s.  Bach  house  shall  determine  the  rules  of  its  own  proceed- 
mgB,  and  be  the  jud^e  of  the  elections,  returns  and  qualitications 
of  its  own  members;  sh^ll  choose  its  own  officers;  and  the  Senate 
shall  choose  a  temporary  president  to  preside  in  case  of  the 
absence  or  impeachment  of  the  Lieutenant-Governor,  or  when  he 
shall  refuse  to  act  as  president,  or  shall  act  as  Governor. 

Court.    1846.  art.  III.  §  10. 

I  11.  Joarnals)  open  sennioiia;  ad|o«rBineats. 

E<ach  house  shall  keep  a  journal  of  its  proceeiiings,  and  publish 
the  same,  except  such  parts  as  may  require  secrecy.  The  doors 
of  each  house  shall  be  kept  open,  except  when  the  public  welfare 
shall  require  secrecy.  Neither  house  shall,  without  the  consent 
of  the  other,  adjourn  for  more  than  two  days. 

Const.    1846.  art.  III.  }  11. 

I  12.  MemberB   not   to   be   qvestloncsd   for   speecheB. 

For  any  speech  or  debate  in  either  house  of  the  Legislature,  the 
members  shall  not  be  questioned  in  any  other  place. 

Gonat.    1846.  art.  III.  {  12. 

I  18.   Bills  may  orlflrfnate  In  eitlier  bouse. 

Any  bill  may  originate  in  either  house  of  the  Legislature,  and 
all  bills  passed  by  one  house  may  be  amended  by  the  other. 

Const.    1846,  art.  Ill,  S  IS. 

I  14.   EnactlniT  clause  of  bills. 

The  enacting  clause  of  all  bills  shall  be  "  The  People  of  the 
State  of  New  York,  represented  in  Senate  and  Assembly,  do  enact 
as  follows,"  and  no  law  shall  be  enacted  except  by  bill. 

Const.    1846.  art.  III.  i  14. 

f  16.  Manner  of  passinir  bills. 

No  bill  shall  be  passed  or  become  a  law  unless  it  shall  have 
been  printed  and  upon  the  desks  of  the  members,  in  its  final  form, 
at  least  three  calendar  legislative  days  prior  to  its  final  passage, 
unless  the  Governor,  or  the  acting  Governor,  shall  have  certified 
to  the  necessity  of  its  immediate  passage,  under  his  hand  and  the 
seal  of  the  State;  nor  shall  any  bill  bo  passed  or  become  a  law, 
except  by  the  assent  of  a  majority  of  the  members  elected  to  each 
branch  of  the  Legislature;  and  upon  the  last  reading  of  a  bill,  no 
amendment  thereof  shall  be  allowed,  and  the  question  upon  its 
final  passage  shall  be  taken  immediately  thereafter,  and  the  yeas 
and  nays  entered  on  the  jonmal. 

Const.    1846,  art.  III.  I  16. 

I  le.  Private  and  local  bills  not  to  embrace  more  tkan 
one  subject. 

No  private  or  local  bill,  which  may  be  passed  by  the  Legislature, 
shall  embrace  more  than  one  subject,  and  that  shall  be  expressed 
in  the  title. 

Const.    1846,  art.  Ill,  |  16. 
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I   17.  ExlNtlnfiT  laws  ma^e  applicable  to  be  Inserted. 

No  act  shall  be  passed  which  shall  provide  that  any  existing 
law,  or  any  part  thereof,  shall  be  made  or  deemed  a  part  of  said 
act,  or  which  shall  enact  that  any  existing  law,  or  part  thereof, 
shall  be  applicable,  except  by  inserting  it  in  such  act. 

Const.    1846,  art.  III.  |  17. 

§  IS.  Caneiii  In  Trhich  private,  and  local  bills  sball  not  be 
paused;  restrictions  as  to  laws  authorisinir  street  rail- 
roads. 

The  legislature  shall  not  pass  a  private  or  local  bill  in  any  of 
the  following  cases: 

Changing  the  names  of  persons. 

Laying  out,  opening,  altering,  working  or  discontinuing  roads, 
highways  or  alleys,  or  for  draining  swamps  or  other  low  lands. 

Locating  or  changing  county  seats. 

Providing  for  changes  of  venue  in  civil  or  criminal  cases. 

Incorporating  villages. 

Providing  for  election  of  members  of  boards  of  supervisors. 

Selecting,  drawing,  summoning  or  impaneling  grand  or  petit 
jurors. 

Regulating  the  rate  of  interest  on  money. 

The  opening  and  conducting  of  elections  or  designating  places 
of  voting. 

Creating,  Increasing  or  decreasing  fees,  percentages  or  allow- 
ances of  public  officers,  during  the  term  for  which  said  officers 
are  elected  or  appointed. 

Granting  to  any  corporation,  association  or  individual  the  right 
to  lay  down  railroad  tracks. 

Granting  to  any  private  corporation,  association  or  individual 
any  exclusive  privilege,  immunity  or  franchise  whatever. 

Granting  to  any  person,  association,  firm  or  corporation  an  ex- 
emption from  taxation  on  real  or  personal  property 

Providing  for  building  bridges,  and  chartering  companies  for 
such  purposes,  except  on  the  Hudson  river  below  Waterford,  and 
on  the  East  river,  or  over  the  waters  forming  a  part  of  the  bound- 
aries of  the  State. 

The  Legislature  shall  pass  general  laws  providing  for  the  cases 
enumerated  in  this  section,  and  for  all  other  cases  which  in  its 
judgment,  may  be  provided  for  by  general  laws.  But  no  law 
shall  authorize  the  construction  or  operation  of  a  street  railroad 
except  upon  the  condition  that  the  consent  of  the  owners  of  one- 
half  in  value  of  the  property  bounded  on,  and  the  consent  also 
of  the  local  authorities  having  the  control  of,  that  portion  of  a 
street  or  highway  upon  which  it  is  proposed  to  construct  or  oper- 
ate such  railroad  be  first  obtained,  or  in  case  the  consent  of  such 
property  owners  connot  be  obtained,  the  Appellate  Division  of  the 
Supreme  Co\irt,  in  the  department  in  which  it  is  proposed  to  be 
constructed,  mav,  upon  application,  appoint  three  commissioners 
who  shall  determine,  after  a  hearing  of  all  parties  interested, 
whetner  such  railroad  ought  to  be  constructed  or  operated,  and 
their  determination,  confirmed  by  the  court,  may  be  taken  in  lieu 
of  the  consent  of  the  property  owners.  [As  aiudnd^d  in  1901. 
To  take  effect  Jan.  1,  1902.] 

CnQSt.    1840,  art.  Ill,  I  18.  added  In  1874. 
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i   19.  Private  claims  not  to  be  audited  by  leflrlslatnre. 

The  Legislature  shall  neither  audit  nor  allow  any  private  claim 
or  account  against  the  State,  but  may  appropriate  money  to  pay 
such  claims  as  shall  have  been  audited  and  allowed  according  to 
law. 

Const.    1846,  art.  Ill,  §  19,  added  In  1874. 

i  20.  Two-tbirds   bills. 

The  assent  of  two-thirds  of  the  members  elected  to  each  branch 
of  the  Legislature  shall  be  requisite  to  every  bill  appropriating  the 
public  moneys  or  property  for  local  or  private  purposes. 

Const.    1846.  art.  I,  i  9. 

I  21.  Appropriation  bills. 

No  money  shall  ever  be  paid  out  of  the  treasury  of  this  State, 
or  any  of  its  funds,  or  any  of  the  funds  under  its  management, 
except  in  pursuance  of  an  appropriation  by  law;  nor  unless  such 
payment  be  made  within  two  years  next  after  the  passage  of 
such  appropriation  act;  and  every  such  law  making  a  new  appro- 
priation, or  continuing  or  reviving  an  appropriation,  shall  dis- 
tinctlv  specify  the  sum  appropriated,  and  the  object  to  which  it 
is  to 'be  applied;  and  it  shall  not  be  sufficient  for  such  law  to 
refer  to  any  other  law  to  fix  such  sum. 

Const.     1846,  art.  VII,  {  8. 

f  22.  Restrictions  as  to  provisions  in  tbe  appropriation 
or  snpply  bills. 

No  provision  or  enactment  shall  be  embraced  in  the  annual 
appropriation  or  supply  bill,  unless  it  relates  specifically  to  some 
particular  appropriation  in  the  bill;  and  any  such  provision  or 
enactment  shall  be  limited  in  its  operation  to  such  appropriation. 

New. 

I  23-  Certain  sections  not  to  apply  to  commission  bills. 

Sections  seventeen  and  eighteen  of  this  article  shall  not  apply 
to  nnv  bill,  or  the  amendments  to  any  bill,  which  shall  be  reported 
to  the  legislature  by  commissioners  who  have  been  appointed  pur- 
suant to  law  to  revise  the  statutes. 

Const.     1846,  art.  Ill,  5  25,  added  In  1874. 

i  24.  Tax  bills  to  state  tax  distinctly. 

Every  law  which  imposes,  continues  or  revives  a  tax  shall  dis- 
tinctlv  state  the  tax  and  the  object  to  which  it  is  to  be  applied, 
and  it  shall  not  be  sufficient  to  refer  to  any  other  law  to  fix  such 
tax  or  object. 

Const.    1846,  art.  Ill,  f  20,  added  In  1874. 

I  25.  IVben  ayes  and  nays  nfecessary  |  tbree-Hftbs  to  con- 
stitute avornm. 

On  the  final  passage,  in  either  house  of  the  Legislature,  of  any 
act  which  imposes,  continues  or  revives  a  tax,  or  creates  a  debt 
or  charge,  or  makes,  continues  or  revives  any  appropriation  of 
public  or  trust  money  or  property,  or  releases,  discharges  or  com- 
mntes  anv  claim  or  demand  of  the  State,  the  question  shall  be 
taken  by  yeas  and  nays,  which  shall  be  duly  entered  upon  the 
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jonmals,  and  threo-fifths  of  all  the  members  elected  to*  either 
house  shall,  in  all  such  cases,  be  necessary  to  constitute  a  quorum 
therein. 

Ck>nBt.    1846,  art.   Ill,  S  21,   added  In  1874. 

I  26.  Board  of  super-vlsora. 

There  shall  be  in  each  county,  except  in  a  county  wholly  in- 
cluded in  a  city,  a  board  of  si^pervisors,  to  be  composed  of  such 
members  and  elected  in  such  manner  and  for  such  period  as  is 
or  may  be  provided  by  law.  In  a  city  which  includes  an  entire 
county,  or  two  or  more  entire  counties,  the  powers  and  duties  of 
a  board  of  supervisors  may  be  devolved  upon  the  miinicipal  as- 
sembly, common  council,  board  of  aldermen  or  other  legislative 
body  of  the  city.     [As  amended  in  1899.] 

Const.    1846.  art.  III.  9  22,  added  In  1874. 

I  27.  I^ocal  leiirittlatlve  i^ofveirs. 

The  Legislature  shall,  by  general  laws,  confer  upon  the  boards 
of  supervisors  of  the  several  counties  of  the  State  such  further 
powers  of  local  legislation  and  administration  as  the  Legislature 
may,  from  time  to  time,  deem  expedient,  and  in  counties  which 
now  have,  or  mnv  hereafter  have,  county  auditors  or  ether  fiscal 
oiricers,  authoriztni  to  audit  bills,  accounts,  charges,  claims  or 
demands  against  the  county,  the  Legislature  may  confer  such 
powers  upon  said  auditors,  or  fiscal  otticers,  as  the  Legislature 
may,  from  time  to  time  deem  expedient 

Const.    1846.  art.  III.  |  23,  added  In  1874.  amended  1900. 

I  S8.  Extra  compensation  prohibiteil. 

The  Legislature  shall  not,  nor  shall  the  common  council  of  any 
city,  nor  any  board  of  supervisors,  grant  any  extra  compensation 
to  any  public  officer,  servant,  agent  or  contractor. 

Oonst.    1846,  art.  Ill,  8  24. 

{  29.  Priaon  labor i  contract  iiyateni   abolished. 

The  Legislature  shall,  by  law,  provide  for  the  occupation  and 
employment  of  prisoners  sentenced  to  the  several  state  prisons, 
penitentiaries,  jails  and  reformatories  in  the  State:  and  on  and 
after  the  first  day  of  January,  in  the  year  one  thousand  eight 
hundred  and  ninety-seven,  no  person  in  any  such  prison,  peni- 
tentiary, jail  or  reformatory,  shall  be  required  or  allowed  to 
work,  while  under  sentence  thereto,  at  any  trade,  industry  or 
occupation,  wherein  or  whereby  his  work,  or  the  product  or  profit 
of  his  work,  shall  be  farmed  out,  contracted,  given  or  sold  to 
any  person,  firm,  association  or  corporation.  This  section  shaJl 
not  be  construed  to  prevent  the  Legislature  from  providing  that 
convicts  may  work  for,  and  that  the  products  of  their  labor  may 
be  disposed  of  to,  the  State  or  any  political  division  thereof,  or 
for  or  to  any  public  institution  owned  or  managed  and  controllec» 
by  the  State,  or  any  political  division  thereof. 

New. 
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ARTICLE  FOURTH. 

See.     1.  BxecutlTe  power. 

2.  QualUlcations  of  goTernor  and  llputenant-sroyerncr. 

3.  Election  of  goYcruor  and  lieutenant -governor. 

4.  Duties  and  powers  of  governor;  compensation. 

&.  Reprieres,  commutations  and  pardons  to  be  granted  by  fOTemor. 

6.  When  lieutenant-gOTemor  to  act  as  governor. 

7.  Qualifications   and   duties   of  Ueutenant-gOTemor;    succession   to   the 

goTemorsblp. 

5.  Salarj  of  lleatenant-goTornor. 

9.  Bills    to   he   presented    to   governor;    approval:    passage   of   bills   by 
leirlslature  If  not  approved. 

f  1.  Executive  potrer. 

The  executire  power  shall  be  vested  In  a  Governor,  who  shall 
hold  his  office  for  two  years;  a  Lieutenant-Governor  shall  be 
chosen  at  the  same  time,  and  for  the  same  term.  The  Governor 
and  Lieutenant-Governor  elected  next  preceding  the  time  when 
this  section  shall  take  effect,  shall  hold  office  until  and  including 
the  thirty-first  day  of  December,  one  thousand  eight  hundred  and 
ninety-six,  and  their  successors  shall  be  chosen  at  the  general 
election  in  that  year. 

Const.    1846.  art.  IV,  |  1. 

I  2.  ^vallllcatloiiM  of  nrovernop  and  Iflentenant-icoverikor* 

No  person  shall  be  eligible  to  the  office  of  Governor  or  Lieuten- 
ant-Governor, except  a  citizen  of  the  United  States,  of  the  age 
of  not  less  than  thirty  years,  and  who  shall  have  been  five  years 
next  preceding  his  election  a  resident  of  this  State. 

Const.    1846.  art.  IV,  |  2. 

I  3.  Blectlon   of  flrovernor  and   llentenant-flrovernor. 

The  Governor  and  Lieutenant-Governor  shall  be  elected  at  the 
times  and  places  of  choosing  members  of  the  Assembly.  The 
persons  respectively  having  the  highest  number  of  votes  for  Gov- 
ernor and  Lieutenant-Governor  shall  be  elected;  but  in  case  two 
or  more  shall  have  an  equal  and  the  highest  number  of  votes  for 
Governor,  or  for  Lieutenant-Governor,  the  two  houses  of  the 
Jjegislature  at  its  next  annual  session  shall  forthwith,  by  joint 
ballot,  choose  one  of  the  said  persons  so  having  an  equal  and  the 
highest  number  of  votes  for  Governor  or  Lieutenant-Governor. 

Const.    1846.  art.  IV,  {  3. 

I  4.  Dvtlea   and    powers    of    irovernor;    compennattoa. 

The  Governor  shall  be  Commander-in-Chief  of  the  military  and 
naval  forces  of  the  State.  He  shall  have  power  to  convene  the 
Legislature,  or  the  Senate  only,  on  extraordinary  occasions.  At 
extraor4inary  sessions  no  subject  shall  be  acted  upon,  except  such 
as  the  Grovernor  may  recommend  for  consideration.  He  shall 
communicate  by  message  to  the  Legislature  at  every  session  the 
condition  of  the  State,  and  recommend  such  matters  to  it  as  he 
shall  judge  expedient.  He  shall  transact  all  necessary  business 
with  the  officers  of  government,  civil  and  military.  He  shall 
expedite  all  such  measures  as  may  be  resolved  upon  by  the  Legis- 
lature, and  shall  take  care  that  the  laws  are  faithfully  oxocntod. 
He  shall  rp^^eiye  for  his  services  an  annual  salaij  of  ten  thousnnd 
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dollars,  and  there  shall  be  provided  for  his  use  a  suitable  and 
furnished  executive  residence. 

Ck>n8t.    1846,  art.  IV,  9  4,  amended,  In  1874. 

S  6.  Reprieves,  commntationn,  and  pardons  to  b« 
irranted  by  arovernor. 

The  Governor  shall  have  the  power  to  grant  reprieves,  com- 
mutations and  pardons  after  conviction,  for  all  offenses  except 
treason  and  «ases  of  impeachment,  upon  such  conditions  and  with 
such  restrictions  and  limitations,  as  he  may  think  proper,  sub- 
ject to  such  regulations  as  may  be  provided  by  law  relative  to 
the  manner  of  applying  for  pardons.  Upon  conviction  for  treason, 
he  shall  have  power  to  suspend  the  execution  of  the  sentence, 
until  the  case  shall  be  reported  to  the  Legislature  at  its  next 
meeting,  when  the  Legislature  shall  either  pardon,  or  commute 
the  sentence,  direct  the  execution  of  the  sentence,  or  grant  a 
further  reprieve.  He  shall  annually  communicate  to  the  Legis- 
lature each  case  of  reprieve,  commutation  or  pardon  granted, 
stating  the  name  of  the  convict,  the  crime  of  which  he  was  con- 
victed, the  sentence  and  its  date,  and  the  date  of  the  commuta- 
tion, pardon  or  reprieve. 

Const.    1846,  art.  IV,  {  5. 


§  6.  Wben   Uentenant-fiTOT-ernor   to  act   as  flrovernor* 

In  case  of  the  impeachment  of  the  Governor,  or  his  remove! 
from  office,  death,  inability  to  discharge  the  powers  and  duties 
of  the  said  office,  resignation,  or  absence  from  the  State,  the 
powers  and  duties  of  the  office  shall  devolve  upon  the  Lieutenant- 
Governor  for  the  residue  of  the  term,  or  until  the  disability  shall 
cease.  But  when  the  Governor  shall,  with  the  consent  of  the 
Legislature,  be  out  of  the  State,  in  time  of  war,  at  the  head  of  a 
military  force  thereof,  he  shall  continue  Commander-in-Chief  of 
all  the  military  force  of  the  State. 

Const.    1346,  art,  IV,  {  6. 

§  7.  <iaallflcationii  and  duties  of  lientenant-aroTernori 
snecession  to  the  flro-vernorsblp. 

The  Lieutenant-Governor  shall  possess  the  same  qualifications 
of  eligibility  for  office  as  the  Governor.  He  shall  be  president  of 
the  Senate,  but  shall  have  only  a  casting  vote  therein.  If  during 
a  vacancy  of  the  office  of  Governor,  the  Lieutenant-Governor  shall 
be  impeached,  displaced,  resign,  die,  or  become  incapable  of  per- 
forming the  duties  of  his  office,  or  be  absent  from  the  State,  the 
President  of  the  Senate  shall  act  as  Governor  until  the  vacancy 
be  filled  or  the  disability  shall  cease;  and  if  the  President  of  the 
Senate  for  any  of  the  above  causes  shall  become  incapable  of 
performing  the  duties  pertaining  to  the  office  of  Governor,  the 
Speaker  of  the  Assembly  shall  act  as  Governor  untjl  the.  vacancy 
be  filled  or  the  disability  shall  cease. 

Const.    184G.  art.  IV,  {  7. 

§  8.  Salary  of  llentenant-irovernor. 

The  Lieutenant-Governor  shall  receive  for  his  services  an  annual 
aalar>'  of  five  thousand  dollars,  and  shall  not  receive  or  be  en- 
titled to  any  other  compensation,  fee  or  perquisite,  for  any  duty 
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or  service  he  may  be  required  to  perform  by  the  Constitution  or 
by  law. 

Const.    1846,  art.  IV,  |  8,  amended  in  1874. 

I  9.  Billn   to   be   presented    to   iro^'eriior;    approval!    pas- 
sage of  bill  by  leiHslatnre  If  not  approved. 

Every  bill  which  shall  have  passt^d  the  Senate  and  Assembly 
shall,  before  it  becomes  a  law,  be  presented  to  the  Governor;  if 
he  approve,  he  shall  sign  it;  but  if  not,  he  shall  return  .it  with 
bis  objections  to  the  house  in  which  it  shall  have  originated, 
which  shall  enter  the  objections  at  large  on  the  journal,  and 
pro<*eed  to  reconsider  it.  If  after  such  reconsideration,  two-thirds 
of  the  members  elected  to  that  house  shall  agree  to  pass  the  bill, 
it  shall  be  sent,  together  with  the  objections,  to  the  other  house, 
by  which  it  shall  likewise  be  reconsidered;  and  if  approved  by 
two-thirds  of  the  members  elected  to  that  house,  it  shall  become 
a  law  notwithstanding  the  objections  of  the  Governor.  In  all 
such  cases,  the  votes  in  both  houses  shall  be  determined  by  yeas 
and  nays,  and  the  names  of  the  members  voting  shall  be  entered 
on  the  journal  of  each  house  respectively.  If  any  bill  shall  not 
be  returned  by  the  Governor  within  ten  days  (Sundays  excepted) 
after  it  shall  have  been  presented  to  him,  the  same  shall  be  a 
law  in  like  manner  as  if  he  had  signed  it.  unless  the  Legislature 
8hall«  by  their  adjournment,  prevent  its  return,  in  which  case  it 
shall  not  become  a  law  without  the  approval  of  the  Governor. 
No  bill  shall  become  a  law  after  the  final  adjournment  of  the 
Legislature,  unless  approved  by  the  Governor  within  thirty  days 
after  such  adjournment.  If  any  bill  presented  to  the  Governor 
contain  several  items  of  appropriation  of  money,  he  may  object 
to  one  or  more  of  such  items  while  approving  of  the  other  portion 
of  the  bill.  In  such  case,  he  shall  append  to  the  bill,  at  the  time 
of  signing  it,  a  statement  of  the  items  to  whicb  he  objects;  and 
the  appropriation  so  objected  to  shall  not  take  effect.  If  the 
Tjegislature  be  in  session,  he  shall  transmit  to  the  house  in  which 
the  bill  originated  a  copy  of  such  statement,  and  the  items  ob 
jpoted  to  shall  be  separately  reconsidered.  If  on  reconsideration 
one  or  more  of  such  items  be  approved  by  two-thirds  of  the  mem- 
bers elected  to  each  house,  the  same  shall  be  part  of  the  law. 
notwithstanding  the  objections  of  the  Governor.  All  the  pro- 
visions of  this  section,  in  relation  to  bills  not  approved  by  the 
Governor,  shall  apply  in  cases  in  which  ho  shall  withhold  lis 
approval  from  any  item  or  items  contained  in  a  bill  appropriating 
oioney. 

Gooat.    1046,  art.  TV,  |  9,  amended  In  1874. 
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ARTICLE    FIFTH. 

Sec.    1.  State  oflSloers. 

2.  First  election  of  state  oflSloers. 

3.  Superintendent  of  public  works;  appointment;  powers  and  daties. 

4.  Superintendent  of  state  prisons;  appointment;  powers  and  duties. 
6.  Ciommlssloners  of  the  land  office;  of  the  canal  fund;  canal  board. 

6.  Powers  and  duties  of  boards. 

7.  State  treasurer;  suspension  by  governor. 

8.  Certain  offices  abolished. 

9.  Glril  servlco  appointments  and  promotions. 

I  1.  State  ofllcera. 

The  Secretary  of  State,  Comptroller,  Treasurer,  Attorney-Gen- 
eral and  State  Engineer  and  Surveyor  shall  be  chosen  at  a  gen- 
eral election,  at  the  times  and  places  of  electing  the  Governor 
and  Lieutenant-Governor,  and  shall  hold  their  offices  for  two 
years,  except  as  provided  in  section  two  of  this  article.  Each 
of  the  officers  in  this  article  named,  excepting  the  Speaker  of  the 
Assembly,  shall,  at  stated  times  during  his  continuance  in  office, 
receive  for  his  services  a  compensation  which  .shall  not  be  in- 
creased or  diminished  during  the  term  for  which  he  shall  have 
been  elected;  nor  shall  he  receive  to  his  use  any  fees  or  per- 
quisites of  office  or  other  compensation.  No  person  shall  be 
elected  to  the  office  of  State  Engineer  and  Surveyor  who  is  not 
a  practical  civil  engineer. 

Const.    1846,  art.  Y,  Sfi  1,  2. 

I  2.  First  election  of  state  offlcers. 

The  first  election  of  the  Secretary  of  State,  Comptroller,  Trea^- 
urer,  Attorney-General  and  State  Engineer  and  Surveyor,  pui- 
suant  to  this  article,  shall  be  held  in  the  year  one  thousand 
eight  hundred  and  ninety-five,  and  their  terms  of  office  shall 
begin  on  the  first  day  of  January  following,  and  shall  be  for 
three  years.  At  the  general  election  in  the  year  one  thousand 
eight  hundred  and  ninety-eight,  and  every  two  years  thereafter, 
their  successors  shall  be  chosen  for  the  term  of  two  years. 

New. 

{  3.  Superintendent  of  pnbllo  \Torks;  appointment | 
poirers   and   duties   of. 

A  Superintendent  of  Public  Works  shall  be  appointed  by  the 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate, 
and  hold  his  office  until  the  end  of  the  term  of  the  Governor  by 
whom  he  was  nominated,  and  until  his  successor  is  appointed  and 
qualified.  He  shall  receive  a  comi>ensation  to  be  fixed  by  law. 
He  shall  be  required  by  law  to  give  security  for  the  faithful 
execution  of  his  office  before  entering  upon  the  duties  thereof. 
He  shall  be  charged  with  the  execution  of  all  laws  relating  to  the 
repair  and  navigation  of  the  canals,  and  also  of  those  relating 
to  the  construction  and  improvement  of  the  canals,  except  so  far 
as  the  execution  of  the  laws  relating  to  such  construction  or 
improvement  shall  be  confided  to  the  State  Engineer  and  Sur- 
veyor; subject  to  the  control  of  the  Legislature,  he  shall  make 
the  rules  and  regulations  for  the  navigation  or  use  of  the  canals. 
He  may  be  suspended  or  removed  from  office  by  the  Governor, 
whenever,  in  his  judgment,  the  public  interest  shall  so  require; 
but   in   case  of  the   removal  of  such   Superintendent  of  Public 
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Works  from  ofiKce,  the  Gorernor  shall  file  with  the  Secretary  of 
State  a  statement  of  the  cause  of  such  removal,  and  shall  report 
sach  removal  and  the  cause  thereof  to  the  Legislature  at  its  next 
session.  The  Superintendent  of  Public  Works  shall  appoint  not 
more  than  three  assistant  superintendents,  whose  duties  shall  be 
prescribed  by  him,  subject  to  modification  by  the  Le^rislature,  and 
who  shall  receive  for  their  services  a  compensation  to  be  fixed  by 
law.  They  shall  hold  their  office  for  three  years,  subject  to  sus- 
pension or  removal  by  the  Superintendent  of  Public  Works,  when- 
ever, in  his  judgment,  the  public  Interest  shall  so  require.  Any 
vacancy  in  the  office  of  any  such  assistant  supcvintendect  shall 
be  filled  for  the  remainder  of  the  term  for  which  he  was  ap- 
pointed, by  the  Superintendent  of  Public  Works:  but  in  case  of 
the  sunpension  or  removal  of  any  such  assistant  superintendent 
by  him,  he  shall  at  once  report  to  the  Governor,  In  writing,  the 
cause  of  such  removal.  All  other  persons  employed  in  the  care 
and  management  of  the  canals,  except  collectors  of  tolls,  and 
those  in  the  department  of  the  State  Engineer  and  Surveyor, 
shall  be  appointed  by  the  Superintendent  of  Public  Works,  and 
be  subject  to  suspension  or  removal  by  him.  The  Superintendent 
of  Public  Works  shall  perform  all  the  duties  of  the  former  Canal 
Commissioners  and  Board  of  Canal  C/ommissioners,  as  now  de- 
clared by  law,  until  otherwise  provided  by  the  Legislature.  The 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate, 
shall  have  power  to  fill  vacancies  in  the  office  of  Superintendent 
of  Public  Works:  if  the  Senate  be  not  in  session,  he  may  grant 
commissions  which  shall  expire  at  the  end  of  the  next  succeeding 
session  of  the  Senate. 

Const.    1846.  art.  V,  f  3,  amended  In  1874.  • 

I  4.  Svperlikteikdeikt  of  state  prlsonsi  appointment) 
povrera   WLWkA  duties   of. 

A  Superintendent  of  State  Prisons  shall  be  appointed  by  the 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate,  and 
hold  his  office  for  five  years,  unless  sooner  removed;  he  shall 
give  security  in  such  amount,  and  with  such  sureties  as  shall  be 
required  by  law  for  the  faithful  discharge  of  his  duties;  he  shall 
have  the  superintendence,  management  and  control  of  state 
prisons,  subject  to  such  laws  as  now  exist  or  may  hereafter  bo 
enacted;  he  shall  appoint  the  agents,  wardens,  physicians  and 
chaplains  of  the  prisons.  The  agent  and  warden  of  each  prison 
shall  appoint  all  other  officers  of  such  prison,  except  the  clerk. 
subject  to  the  approval  of  the  same  bj'  the  Superintendent.  The 
Comptroller  shall  appoint  the  clerks  of  the  prisons.  The  Super- 
intendent shall  have  all  the  powers  and  perform  all  the  duties 
not  inconsistent  herewith,  which  were  formerly  had  and  per- 
formed by  the  Inspectors  of  State  Prisons.  The  Governor  may 
remove  the  Superintendent  for  cause  at  any  time,  giving  to  him 
a  copy  of  the  charges  against  him,  and  an  opportunity  to  be 
heard  in  his  defense. 

CMist.     1846.  art.  V,  f  4,  amended  In  1876. 

I  6.  CommiBBioners  of  the  land  office}  of  tbe  canal  fnndi 
il  board. 


The  Lieutenant-Governor.  Speaker  of  the  Assembly,  Secretary 
of  State,   Comptroller,    Treasurer,    Attorney-General    and    State 
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Engrineer  and  Surreyor  shall  be  the  commissioners  of  the  land 
office.  The  Lieutenant-Governor,  Secretary  of  State,  Comptroller, 
Treasurer  and  Attorney-General  shall  be  the  commissioners  of 
the  canal  fund.  The  canal  board  shall  consist  of  the  commis- 
sioners of  the  canal  fund,  the  State  Engineer  and  Surveyor  and 
the  Superintendent  of  Public  Works. 

Const.    1846,  art.  V.  (  6. 

I  e.  Po^vers  and  datleii  of  board*. 

The  powers  ayd  duties  of  the  respective  boards,  and  of  the 
several  officers  in  this  article  mentioned,  shall  be  such  as  now 
are  or  hereafter  may  be  prescribed  by  law. 

Congt.    1846,  art.  V.  f  6. 

I  7.  State  treanarer,  aaspeniftlon  by  ffro-rernor. 

The  Treasurer  may  be  suspended  from  office  by  the  Governor, 
during  the  recess  of  the  Legislature,  and  until  thirty  daj-s  after 
the  commencement  of  the  next  session  of  the  Legislature,  when- 
ever it  shall  appear  to  him  that  such  Treasurer  has,  in  any  par- 
ticular, violated  his  duty.  The  Governor  shall  appoint  a  com- 
petent person  to  discharge  the  duties  of  the  office  during  such 
suspension  of  the  Treasurer. 

Oonat.     1846.   art.  V,  f  7. 

I  8.  Certain  oflloes  nboli«faed. 

All  offices  for  the  weighing,  gauging,  measuring,  culling  or  In- 
specting any  merchandise,  produce,  manufacture  or  commodity 
whatever,  are  hereby  abolished;  and  no  such  office  shall  hereafter 
be  created  by  law;  but  nothing  in  this  section  contained  shall 
abrogate  any  office  created  for  the  ptirpose  of  protecting  the 
public  health  or  the  interests  of  the  State  in  its  property,  revenue, 
tolls  or  purchases,  or  of  supplying  the  peoiUe  with  correct  stand- 
ards of  weights  and  measures,  or  shall  prevent  the  creation  of  any 
office  for  such  purposes  hereafter. 

Ck)n«t.    1846,  art.  Y.  |  8. 

I  S.  Civil   ser-rlce  appointmcntfi   and   promotlonn. 

Appointments  and  promotions  in  the  civil  service  of  the  State, 
and  of  all  the  civil  divisions  thereof.  Including  cities  and  villages, 
shall  be  made  according  to  merit  and  titness  to  be  ascertained, 
so  far  as  practicable,  by  examinations,  which,  so  far  as  prac- 
ticable, shall  be  competitive;  provided  h<»\vev<»r,  that  honorably 
discharged  soldiers  and  sailors  from  the  nrmy  and  navy  of  the 
United  States  in  the  late  civil  war,  who  are  citizens  and  resi- 
dents of  this  State,  shall  be  entitled  to  preference  in  appointment 
and  promotion  without  regard  to  their  standing  on  any  list  from 
which  such  appointment  or  promotion  may  be  made.  Laws  shall 
be  made  to  provide  for  the  enforcement  of  this  section. 

lf«w. 
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ARTICLB    SIXTH. 

Sec.     1.  Supreme  court;  how  coDstltuted;  judicial  districts. 

2.  Judicial  dopartments;   appellate  dlTlaion,   how   constituted;   governor 

to  designate  Justices;   reporter;  time  and  place  of  holding  courts. 

3.  Judge  or  Justice  not  to  sit  in  review;  testimony  in  equity  cases. 

4.  Terms  of  offlco;   Tacancics,   how  filled. 

5.  City    courts    abolished;    judges    become    Justices    of   supreme    court; 

salaries;  Jurisdiction  vested  in  supreme  court. 

6.  Circuit  conrts  and  courts  of  oyer  and  terminer  abollslied. 

7.  Court  of  appeals. 

H.  Vacancy  In  court  of  appeals,  bow  filled. 

9.  Jurisdiction  of  court  of  appeals. 

10.  Judges  not  to  hold  any  other  ofllce. 

11.  Removal  of  Judges. 

12.  Compensation;  age  restriction;  assignment  by  governor. 

13.  Trial  of  impeachments. 

14.  County  courts. 

15.  Surrogates'     courts;     surrogates,     their     powers     and     Jurisdiction; 

vacancies. 

16.  IjocsI  Judicial  ofllcers. 

17.  Justices  of  the  peace;  district  court  Justices. 

18.  Inferior  local  courts. 

19.  Clerks  of  courts. 

20.  No  Judicial  otBrer.  except  Justice  of  the  peace,  to  receive  fees;   not 

to  act  as  attorney  or  counselor.  . 

21.  Publication  of  statutes. 

22.  Terms  of  office  of  present  Justices  of  the  peace  and  local  Jodlclal 

oflScers. 

23.  Conrts  of  special  sessions. 

i   1.   Supreme   court;   ho^nr   constituted |   Judicial   dIatrictB. 

The  Supreme  Court  is  continued  with  general  jurisdiction  in 
law  and  equity,  subject  to  such  appellate  jurisdiction  of  the  Court 
t)f  xi^ppeals  as  now  is  or  may  be  prescribed  by  law  not  inconsistent 
with  this  article.  The  existing  judicial  districts  of  the  State  are 
eontinued  until  changed  as  hereinafter  provided.  The  Supreme 
Court  shall  consist  of  the  Justices  now  in  olBcc,  and  of  the 
Judges  transferred  thereto  by  the  fifth  section  of  this  article,  ail 
of  whom  shall  continue  to  be  Justices  of  the  Supreme  Court 
during  their  respective  terms,  and  of  twelve  additional  Justices 
who  shall  reside  in  and  be  chosen  by  the  electors  of,  the  several 
existing  judicial  uistricts,  three  in  the  first  district,  three  in  the 
second,  and  one  in  each  of  tho  other  districts;  and  of  their  suc- 
cessors. The  successors  of  s:nd  Justices  shall  be  chosen  by  the 
electors  of  their  respective  jndlci:il  districts.  The  Legislature 
may  alter  the  judicial  districts  once  after  every  enumeration 
under  the  Constitution,  of  the  inhabitants  of  the  State,  and  there- 
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upon  reapportion  the  Justices  to  be  thereafter  elected  in  the 
districts  so  altered.  The  Legislature  may  from  time  to  time  in- 
crease the  number  of  justices  in  any  judicial  district  except  that 
the  number  of  justices  in  the  first  and  second  district  or  in  any 
of  the  districts  into  which  the  second  district  may  be  divided, 
shall  not  be  increased  to  exceed  one  justice  for  each  eighty  thou- 
sand, or  fraction  over  forty  thousand  of  the  population  tliereof, 
as  shown  by  the  last  State,  or  Federal  census  or  enumeration,  and 
except  that  the  number  of  justices  in  any  other  district  shall  not 
be  increased  to  exceed  one  justice  for  each  sixty  thousand  or 
fraction  over  thirty-five  thousand  of  the  population  thereof  as 
shown  by  the  last  State  or  Federal  census  or  enumeration.  The 
Legislature  may  erect  out  of  the  second  judicial  district  as  now 
constituted,  another  judicial  district  and  apportion  the  justices 
in  office  between  the  districts,  and  provide  for  the  election  of 
additional  justices  in  the  new  district  not  exceeding  the  limit 
herein  provided. 

Const.    1846,  art.  VI,  8  6,  amondod  In  1906. 

I  2.  Judicial  departnicntii;  appellate  divlHion,  ho^r  cob' 
Mtltnted;  gro-vernor  to  deniiprnate  Jniitlcefi;  reporter  j  time 
and  place  of  boldlngr  coart*. 

The  Legislature  shall  divide  the  State  into  four  judicial  depart- 
ments. The  first  department  shall  consist  of  the  county  of  New 
York;  the  others  shall  be  bounded  by  county  lines,  and  be  com- 
pact and  equal  in  population  as  nearly  as  may  be.  Once  every 
ten  years  the  Legislature  may  alter  the  judicial  departments,  but 
without  increasing  the  number  thereof. 

There  shall  be  an  Appellate  Division  of  the  Supreme  Court, 
consisting  of  seven  Justices  in  the  first  department,  and  of  five 
Justices  in  each  of  the  other  departments.  In  each  department 
four  shall  constitute  a  quorum,  and  the  concurrence  of  three  shall 
be  necessary  to  a  decision.  No  more  than  five  Justices  shall  sit 
in  any  case. 

From  all  the  Justices  elected  to  the  Supreme  Court  the  Gov- 
ernor shall  designate  those  who  shall  constitute  the  'Appellate 
Division  in  each  department;  and  he  shall  designate  tlie  Presiding 
Justice  thereof,  who  shall  act  as  such  during  his  term  of  ofHce, 
and  .shall  be  a  resident  of  the  department.  The  other  Jiistices 
shall  be  designated  for  terms  of  five  years  or  the  unexpired  por- 
tions of  their  respective  terms  of  office,  if  less  tiian  five  years. 
From  time  to  time  as  the  terms  of  such  designations  expire,  or 
vacancies  occur,  he  shall  make  new  designations.  A  majority  of 
the  Justices  so  designated  to  sit  in  the  Appellate  Division,  in  each 
department  shall  be  residents  of  the  department.  He  may  also 
make  temporary  designations  in  case  of  the  absence  or  inability 
to  act  of  any  Justice  in  the  Appellate  Division,  or  in  case  the 
Presiding  Justice  of  any  Appellate  Division  shall  certify  to  him 
that  one  or  more  additional  Justices  are  needed  for  the  speedy 
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disposition  of  the  business  before  it.  Whenever  the  Appellate 
Dirision  in  any  department  shall  be  unable  to  dispose  of  its  busi- 
ness within  a  reasonable  time,  a  majority  of  the  Presiding 
Justices  of  the  several  departments  at  a  meeting  called  by  the 
Presiding  Justice  of  the  department  in  arrenrs  may  transfer  any 
pending  appeals  from  such  department  to  any  other  department 
for  hearing  and  determination.  No  Justice  of  the  Appellate 
Division  shall,  within  the  department  to  which  he  may  be  desig- 
nated to  perform  the  duties  of  an  Appellate  Justice,  exercise  any 
of  the  powers  of  a  Justice  of  the  Supreme  Court,  other  than 
those  of  a  Justice  out  of  court,  and  those  pertaining  to  the  Ap- 
pellate Division,  or  to  the  hearing  and  decision  of  motions  sub- 
mitted by  consent  of  coqnsel,  bat  any  such  Justice,  when  not 
actually  engaged  in  performing  the  duties  of  such  Appellate 
Justice  in  the  department  to  which  he  is  designated,  may  hold 
any  term  of  the  Supreme  Court  and  exercise  any  of  the  powers 
of  a  Justice  of  the  Supreme  Court  in  any  county  or  judicial  dis- 
trict in  any  other  department  of  the  State.  From  and  after  the 
last  day  of  December,  eighteen  hundred  and  ninety-five,  the 
Appellate  Division  shall  have  the  jurisdiction  now  exercised  by 
the  Supreme  Court  at  its  General  ^Terms  and  by  the  General 
Terms  of  the  Court  of  Common  Pleas  for  the  City  and  County 
of  New  York,  the  Superior  Court  of  the  City  of  New  York,  the 
Superior  Court  of  Buffalo  and  the  City  of  Brooklyn,  and  such 
additional  jurisdiction  as  may  be  conferred  by  the  Legislature. 
It  shall  have  power  to  appoint  and  remove  a  reporter. 

The  Justices  of  the  Appellate  Division  in  each  department  shall 
have  power  to  fix  the  times  and  places  for  holding  Special  Terms 
therein,  and  to  assign  the  Justices  in  the  departments  to  hold 
rach  terms;  or  to  make  rules  therefor. 

('oaift.     1846,  art.  VI  |f  7  and  28,  a^ded  In  1882,  amended  in  1899  and  1905. 

I  3.  Judare  or  Justice  not  to  sit  In  review)  testlmonr  in 
equity  eanem. 

No  Judge  or  Justice  shall  sit  in  the  Appellate  Division  or  in 
the  Court  of  .Vppenls  in  review  of  a  decision  made  by  him  or  by 
any  court  of  which  he  was  at  the  time  a  sitting  member.  The 
testimony  in  equity  cases'  shall  be  taken  in  like  manner  as  in 
cases  at  law;  and,  except  as  herein  otherwise  provided,  the  Legis- 
lature shall  have  the  same  power  to  alter  and  regulite  the  juris- 
diction and  proceedings  in  law  and  in  e^iuity  that  it  has  hereto- 
fore exercised. 

Const.    184C,  art.  VI,  |  8. 

I  4.  Terms  of  ofllcef  vacABclea,  ho-vr  tilled. 

The  official  terms  of  the  Justices  of  the  Supreme  Court  shall  be 
fourteen  years  from  and  including  the  first  day  of  January  next 
after  their  election.     When  a  vacancy  shall  cccur  otherwise  than 
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by  expiration  of  term  in  the  office  of  Justice  of  the  Supreme 
Court  the  same  shall  be  filled  for  a  full  term,  at  the  next  general 
election,  happening  not  less  than  three  months  after  such  vacancy 
occurs;  and,  until  the  vacancy  shall  be  so  filled,  the  (jovernor  by 
and  with  the  advice  and  consent  of  the  Senate,  if  the  Senate 
shall  be  in  session^  or  if  not  in  session  the  Governor,  may  fill 
such  vacancy  by  appointment,  which  shall  continue  until  and  in- 
cluding the  last  day  of  December  next  after  the  election  at  which 
the  vacancy  shall  be  filled. 

Const.  1846,  art.   VI.  S§  9,  13. 

§  S.  City  court*  abollsbed;  Jadsea  become  Juatlcea  of  so- 
preme  court;  aalarleB)  Jurisdiction  vested  in  supreme 
court. 

The  Superior  Court  of  the  City  of  New  York,  the  Court  of 
Common  Pleas  for  the  City  and  County  of  New  York,  the  Su- 
perior Court  of  Buffalo,  and  the  City  Court  of  Brooklyn,  are 
abolished  from  and  after  the  first  day  of  January,  one  thousand 
eight  hundred  and  ninety-six,  and  thereupon  the  seals,  records, 
papers  and  do(!umeuts  of  or  belonfi^ing  to  such  courts,  shall  be 
deposited  in  the  offices  of  the  Clerks  of  the  several  counties  in 
^ which  said  courts  now  exist;  and  all  actions  and  proceedings  then 
pending  in  such  courts  shall  be  transferred  to  the  Supreme  Court 
for  hearing  and  determination.  The  Judges  of  said  courts  in 
office  on  the  first  day  of  January,  one  thousand  eight  hundred 
and  ninety-six,  shall,  for  the  remainder  of  the  term  for  which 
they  were  elected  or  appointed,  be  Justices  of  the  Supreme  Court; 
but  they  shall  sit  only  in  the  counties  in  which  they  were  elected 
or  appointed.  Their  salaries  shall  be  paid  by  the  said  counties 
respectively,  and  shall  be  the  same  as  the  salaries  of  the  other 
Justices  of  the  Supreme  Court  residing  in  the  same  counties. 
Their  successors  shall  be  elected  as  Justices  of  the  Supreme 
Court  by  the  electors  of  the  judicial  districts  in  which  they 
lespectively  reside. 

The  jurisdiction  now  exercised  by  the  several  courts  hereby 
abolished,  shall  be  vested  in  the  Supreme  Court.  Appeals  from 
inferior  and  local  courts  now  heard  in  the  Court  of  Common 
Pleas  for  the  City  and  County  of  New  York  and  the  Superior 
Court  of  Buffalo,  shall  bo  heard  in  the  Supreme  Court  in  such 
manner  and  V>y  such  Justice  or  Justices  as  the  Appellate  Divi- 
sions in  the  respective  departments  which  include  New  York  and 
Buffalo  shall  direct,  unless  otherwise  provided  by  the  Legislature. 

New. 


I   0.   CIrouit    courts     nnd     courts    of    oyer    and    terminer 
abolisheil. 

Circuit  Courts  and  Courts  of  Oyer  and  Terminer  are  abolished 
from  and  after  the   last  day  of  December,  one  thousand  eight 
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hundred  and  ninety-five.  All  their  jurisdiction  shall  thereupon 
be  vested  in  the  Supreme  Court,  and  all  actions  and  proceedin^rs 
then  pending  in  such  courts  shall  be  transferred  to  the  Supreme 
Court  for  hearing  and  determination.  Any  Justice  of  the  Su- 
preme Court,  except  as  otherwise  provided  in  this  article,  may 
hold  court  in  any  county. 

New. 

I  7.  Court  of  anpeala. 

The  Court  of  Appeals  is  continued.  It  shall  consist  tf>f  the  Chief 
Judge  and  Associate  Judges  now  in  ofilce,  who  shall  hold  their 
offices  until  the  expiration  of  their  respective  terms,  and  their 
successors,  who  shall  be  chosen  by  the  electors  of  the  State. 
The  official  terms  of  the  Chief  Judge  and  Associate  Judges  shall 
be  fourteen  years  from  and  including  the  first  day  of  January 
next  after  their  election.  Five  members  of  the  court  shall  form 
a  qaornm,  and  the  concurrence  of  four  shall  be  necessary  to  a 
decision.  The  court  shall  have  power  to  appoint  and  to  remove 
its  reporter,  clerk  and  attendants.  Whenever  and  as  often  as  a 
majority  of  the  Judges  of  the  Court  of  Appeals  shall  certify  to 
the  Governor  that  said  court  is  unable,  bj'  reason  of  the  accumu- 
lation of  causes  pending  therein,  to  hear  and  dispose  of  the  same 
with  reasonable  speed,  the  Oovernor  shall  designate  not  more  than 
four  Justices  of  tne  Supreme  Court  to  serve  as  Associate  Judges 
of  Court  of  Appeals.  The  Justices  so  designated  shall  be  relieved 
from  their  duties  as  Justices  of  the  Supreme  Court  and  shall 
serve  as  Associate  Judges  of  the  Coiirt  of  Appeals  until  the 
canses  undisposed  of  in  said  court  are  reduced  to  two  hundred, 
when  they  snail  return  to  the  Supreme  Court.  The  Governor 
may  designate  Justices  of  the  Supreme  Court  to  fill  vacancies. 
No  Justice  shall  serve  as  Associate  Judge  of  the  Court  of  Ap- 
peals except  while  holding  the  office  of  Justice  of  the  Supreme 
Conrt,  and  no  more  than  seven  Judges  shall  sit  in  any  case, 
[As  amended  in  1899.] 

Oonst.    18^6,  art.  VI.  f  3.  amended  In  1860.  ' 

I  8.  Vacancy  In  covrt  of  appeal*,  boifv  filled. 

When  a  vacancy  shall  occur  otherwise  than  by  expiration  of 
term,  in  the  office  of  Chief  or  Associate  Judge  of  the  Court  of 
Appeals,  the  same  shall  be  filled,  for  a  full  term,  at  the  next 
general  election  happening  not  less  than  three  months  after  such 
vacancy  occurs;  and  until  the  vacancy  shall  bo  so  filled,  the  Gov- 
ernor, by  and  with  the  advice  and  consent  of  the  Senate,  if  the 
Senate  shall  be  in  session,  or  if  not  in  session  the  Governor  may 
fill  such  vacancy  by  appointment.  If  any  such  appointment  of 
Chief  Judge  shall  be  made  from  among  the  Associate  Judges,  a 
temporary  appointment  of  Associate  Judge  slinll  be  made  in  like 
manner;  but  in  such  case,  the  person  appointed  Chief  Judge  shall 
not  be  deemed  to  vacate  his  office  of  Associate  ,Tudge  any  longer 
than  until  the  expiration  of  his  appointment  as  Chief  Judge.  The 
powers  and  jurisdiction  of  the  court  shall  not  be  suspended  for 
want  of  appointment  or  election,  when  the  number  of  .Judges  is 
sufficient  to  constitute  a  quorum.  All  appointments  under  this 
section  shall  continue  until  and  including  the  last  day  of  Decem- 
ber next  after  the  election  at  which  the  vacancy  shall  be  filled. 

OoDSt.    1840,  svt.  VI,  I  8,  amended  in  1888. 
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i  9.  Jnrladlctlon  of  court  of  appeals. 

After  the  last  day  of  December,  one  thousand  eight  hundred 
and  ninety-five,  the  jurisdiction  of  the  Court  of  Appeals,  except 
where  the  judpnient  is  of  death,  shall  be  limited  to  the  review 
of  questions  of  law.  No  unanimous  decision  of  the  Appellate 
Division  of  the  Supreme  Court  that  there  is  evidence  supporting 
or  tending  to  sustain  a  finding  of  fact  or  a  verdict  not  directed 
by  the  court,  shall  be  reviewed  by  the  Court  of  Appeals.  Ex- 
cept where  the  judgment  Is  of  death,  appeals  may  be  taken,  as 
of  right,  W)  said  court  only  from  judgments  or  orders  entered 
upon  decisions  of  the  Appellate  Division  of  the  Supreme  Court, 
finally  determining  actions  or  special  proceedings,  and  from 
orders  granting  new  trials  on  exceptions,  where  the  appellants 
stipulate  that  upon  affirmance  judgment  absolute  shall  be  ren- 
dered against  them.  The  Appellate  Division  in  any  department 
may,  however,  allow  an  appeal  upon  any  question  of  law  which, 
in  its  opinion,  ought  to  be  reviewed  by  the  Court  of  Appeals. 

The  Legislature  may  further  restrict  the  jurisdiction  of  the 
Court  of  Appeals  and  the  right  of  appeal  thereto,  but  the  right 
to  appeal  shall  not  depend  upon  the  amount  involvcHl. 

The  provisions  of  this  section  shall  not  apply  to  orders  made 
or  judgments  rendered  by  any  General  Ti-rni  l»efore  the  last  d'ly 
of  December,  one  thousand  eight  lnin<l  'jmI  and  ninety-five,  but 
appeals  therefrom  may  be  taken  uiuUr  o;:  stin.'?  provisions  of  Inw. 

Mow. 
f  lO.  JadareH  not  to  hold  any  other  ofllee. 

The  Judges  of  the  Court  of  Appeals  and  the  Justices  of  the 
Supreme  Court  shall  not  hold  any  other  office  or  public  trust. 
All  votes  for  any  of  them,  for  any  other  than  a  judicial  office, 
given  by  the  I^^gislatuie  or  the  people,  shall  be  void. 

Cunst.     1846,   art.    M.    8   10,   uine.tded   Id   IbGO. 
S    11.   ReiiKival   of  Judflren. 

Judges  of  the  Court  of  Appeals  and  Justices  of  the  Supreme 
Court  mav  be  removed  by  concurrent  res<ilution  of  both  houses 
of  the  Legislature,  if  two-thirds  of  all  the  members  elected  to 
each  house  concur  therein.  All  other  judicial  officers,  except 
Justices  of  the  Peace  and  judges  or  justices  of  inferior  courts 
not  of  record,  may  be  removeil  by  the  Senate,  on  the  recommen- 
dation of  the  Governor,  if  two-thirds  of  all  the  menib<»rs  elected 
to  the  Senate  concur  therein.  But  no  officer  shall  be  removed 
by  virtue  of  this  section  except  for  cause,  which  shall  be  entered 
on  the  journals,  nor  unless  he  shall  have  been  served  with  a 
statement  of  the  cause  alleged,  and  shall  have  had  an  opportunity 
to  be  heard.  On  the  question  of  removal,  the  yeas  and  uays 
shall  be  entered  on  the  journal. 

Coa»t.     as4C,  art.   VI,   I   11,   amended  In   IFCO. 

I  12.  Coiiipeiiantlon;  affe  re»trletlon>  asslamment  by  gov- 
ernor. 

Xo  person  shall  hold  the  office  of  Judge  or  Justice  of  any  court 
longer  than  until  and  including  the  last  day  of  December  next 
after  he  shall  be  seventv  years  of  age.  Each  justice  of  the  su- 
preme court  shall  receive  from  the  state  thi-  sum  of  ten  thousand 
dollars  per  vear.  Those  assigned  to  the  appellate  divisions  in  the 
third  and  fourth  deimrtnients  shall  each  roeeive  m  addition  tne 
sum  of  two  thousand  dollars,  and  the  presiding  justices  thereof 
the  sum  of  two  thousand  five  hundred  dollars  ner  year.  ihOBe 
justices  elected  in  the  first  and  set-oud  judicial  departments  aoau 
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continue  to  receive  from  their  respective  cities,  counties  or  dis- 
tricts, as  now  provided  by  law,  such  additional  compensation  as 
will  make  their  aggregate  compensation  what  they  are  now  receiv- 
ing. Those  justices  elected  in  any  judicial  department  other  than 
the  firKt  or  second,  and  assigned  to  the  appellate  divisions  of  the 
first  or  second  departments,  shall,  while  so  assigned,  receive 
from  those  departments  respectively,  as  now  provided  by  law, 
sach  additional  sum  as  is  paid  to  the  justices  of  those  depart- 
ments. A  justice  elected  in  the  third  or  fourth  department 
assigned  by  the  appellate  division  or  designate<l  by  the  governor 
to  hold  a  trial  or  special  term  in  a  judicial  district  other  than 
that  in  which  he  is  elected  shall  receive  in  addition  ten  dollars 
per  day  for  expenses  while  actually  so  engaged  in  holding  such 
term,  which  shall  be  paid  by  the  state  and  charged  upon  the 
judicial  district  where  the  service  is  rendered.  The  compensa- 
tion herein  provided  shall  be  in  lieu  of  and  shall  exclude  all 
other  compensation  and  allowance  to  said  justices  for  expenses 
of  every  kind  and  nature  whatsoever.  The  provisions  of  this 
flection  shall  apply  to  the  judges  and  justices  now  in  office  and 
to  those  hereafter  elected.  • 
Const.     18i6,  art.  VI,  If  13,  14,  amended  In  ISeO  and  1900. 

I   13.  Trial  of  tiiipeaehmeiit«« 

The  Assemblj^  shall  have  the  power  of  impeachment,  by  a  vote 
of  a  majority  of  all  the  members  elected  The  Court  for  the 
Trial  of  Impeachments  shall  be  composed  of  the  President  of  the 
Senate,  the  senators  or  the  major  part  of  them,  and  the  Judges 
of  the  Court  of  Appeals,  or  the  major  part  of  them.  On  tho 
trial  of  an  impeachment  against  the  Governor  or  Lieutenant- 
Governor,  the  Lieutenant-Governor  shall  not  act  as  a  member  of 
the  court.  No  indicia  1  officer  shall  exercise  his  office,  after 
articles  of  impeachment  against  him  shall  have  been  preferred 
to  the  Senate,  until  he  shall  have  been  acquitted.  Before  the 
trial  of  an  impeachment  the  members  of  the  court  shall  take  an 
oath  or  affirmation  truly  and  impartially  to  try  the  impeachment 
according  to  the  evidence,  and  no  person  »ha11  be  convicted  with- 
out the  concurrence  of  two-thirds  of  the  members  present.  Judg- 
ment in  cases  of  impeachment  shall  not  extend  further  than  to 
removal  from  office,  or  removal  from  office  and  disqualification  to 
hold  and  enjoy  any  office  of  honor,  trust  or  profit  under  this 
State:  but  the  party  impeached  shall  be  liable  to  indictment  and 
pnnishment  according  to  law*. 
Oonat.  1846.  art.  TI,  •  1«  amended  In  1809. 
f   14.   Conntir  conrta. 

The  existing  County  Courts  are  continued,  and  the  Judges 
thereof  now  in  office  shall  hold  their  offices  until  the  expiration 
of  their  respective  terms.  In  the  county  of  Kings  then*  shall 
be  four  County  Judges.  The  number  of  County  Judgos  in  any 
county  may  also  be  increased,  from  time  to  time,  by  tho  Legis- 
lature, to  such  number  that  the  total  number  of  (.\>uuty  Judges 
in  any  one  county  shall  not  exceed  one  for  every  two  hun- 
dred thousand,  or  major  fraction  thereof,  of  the  population 
of  such  county.  The  additional  County  Judges  in  the  county 
of  Kings  shall  be  chosen  at  the  general  election  held  in  the 
first  odd-numbered  year  after  the  adoption  of  this  amend- 
ment. The  additional  County  Judges  whose  offices  may  be 
created  by  the  Legislature  shall  be  chosen  at  the  general 
election  held  in  the  first  odd-numbered  year  after  the  creation 
of  such  office.     All  County  Judges,  including  successors  to  exist- 
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ing  Judges,  shall  be  clios<»n  by  the  electors  of  the  counties  for 
the  terra  of  six  years  from  and  including  the  finft  day  of  Janu- 
ary following  their  election.  County  Courts  shall  have  the  pow- 
ers and  jurisdiction  they  now  possess,  and  also  original  juris- 
diction in  actions  for  the  recovery  of  money  only,  where  the 
defendants  reside  in  the  county,  and  in  which  the  coHiplaint 
demands  judgment  for  a  sum  not  exceeding  two  thousand  dol- 
lars. The  Legislature  may  hereafter  enlarge  or  restrict  the 
jurisdiction  of  the  County  Courts,  provided,  however,  that  their 
jurisdiction  shall  not  be  so  extended  as  to  authorize  an.  action 
therein  for  the  recovery  of  money  only,  in  which  the  sum 
demanded  exceeds  two  thousand  dollars,  or  in  which  any  person 
not  a  resident  of  the  county  is  a  defendant.  Courts  of  Sessions, 
except  in  the  county  of  New  York,  are  abolished  from  and  aftor 
the  last  day  of  December,  eighteen  hundred  and  ninety-five. 
All  the  jurisdiction  of  the  Court  of  Sessions  in  each  countj', 
except  the  county  of  New  York,  shall  thereupon  he  vi»sted  in  the 
County  Court  thereof,  and  all  actions  and  proceedings  then 
pending  in  such  Courts  of  Sessions  .shall  be  transferred  to  the 
said  County  Courts  for  hearing  and  determination.  Every  County 
Judge  shall  perform  such  duties  as  they  may  be  required  by  law. 
His  salary  shall  be  established  by  law,  payable  out  of  tho 
county  treasury.  A  County  Judge  of  any  county  may  hold 
County  Courts  in  any  other  county  when  requested  by  the 
judge  of  such  other  county. 
Const.     1846,  art.  VI,   |  15,  Bmendcd  In  18«0    and  Nov.  4,   1913. 

§   15.   SarrogrnteM*    conrtni    Morrograteiiy    tbeir    po'vrers    and 
Jarlsdictlon;    vacancien. 

The  existing  Surrogate's  Courts  are  continued,  and  the  Sur- 
rogates now  in  office  shali  hold  their  offices  until  the  expiration  of 
their  terms.  Their  successors  shall  V>e  chosen  by  the  electors  of 
their  respective  counties,  and  the'r  terms  of  office  shall  be  six 
years,  except  in  the  county  of  New  York,  where  they  sliall  con- 
tinue to  be  fourteen  years.  Surrogates  and  Surrogates'  Courts 
shall  have  the  jurisdiction  and  powers  which  the  Surrogates  and 
existing  Surrogates*  Cinirts  now  possess,  until  otherwise  provided 
by  the  Legislature.  The  (^ounty  Judge  shall  be  Surrogate  of  his 
county,  except  where  a  sei)arate  Surrogate  has  been  or  shall  be 
elected.  In  counties  having  a  population  exceeding  forty  thou- 
sand, wherein  there  is  no  sei)arate  Surrogate,  the  Legislature 
may  provide  for  the  election  of  a  separate  officer  to  be  Surrogate, 
whose  term  of  office  shall  be  six  years.  When  the  Surrogate 
shall  be  elected  as  a  separate  officer  his  salary  shall  be  established 
by  law,  payable  out  of  the  county  treasury.  No  County  Judge 
or  Surrogate  shall  hold  office  longer  than  until  and  including  the 
last  day  of  December  next  after  he  shall  be  seventy  years  of 
age.  Vacancies  occurring  in  the  office  of  County  .Judge  or  Sur- 
rogate shall  be  filled  in  the  same  manner  as  like  vacancies 
occurring  in  the  Supreme  Court.  The  compensation  of  any 
County  .Tudge  or  Surrogate  shall  not  be  inc'-iMised  or  diminished 
during  his  term  of  office.  For  th"  relief  of  Surrogates*  Courts 
the  Legislature  may  confer  ni)nn  the  Sni>renie  Court  in  any 
county  having  a  population  exceeding  four  hundred  thousand, 
the  powers  and  jurisdiction  of  Surrogates,  with  authority  to  try 
issues  of  fact  by  jury  in  probate  cases. 

Const     1846,  art,  VI,   {   15,  ainendi-d  in  1^9. 
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{  10.  Local  Judicial   omcem. 

The  Le/fislature  may,  on  application  of  the  board  of  super- 
rigors,  provide  for  the  election  of  local  officers,  not  to  exceed  two 
in  any  county,  to  discharge  the  duties  of  County  Judge  and  of 
Surrogate,  in  cases  of  their  inability  or  of  a  vacancy,  and  in 
such  other  cases  as  may  be  provided  by  law,  and  to  exercise  such 
other  powers  in  special  cases  as  are  or  may  be  provided  by  law. 

Const.     1S46>  art.   VI,   {   16,  amended  in  18ttD. 

S   17.  JunticffB   of   the   peace  I    district   court   Justices. 

The  electors  of  the  several  towns  shall,  at  their  annual  town 
meetings,  or  at  such  other  time  and  in  such  nianner  as  the  Legis- 
lature may  direct,  elect  Justices  of  the  Peace,  whose  term  of 
office  shall  be  four  years.  In  case  pf  an  election  to  fill  a  vacancy 
occurring  before  the  expiration  of  a  full  term,  they  shall  hold  for 
the  residue  of  the  unexpired  term.  Their  number  and  classifica-  , 
tion  may  be  regulated  by  law.  Justices  of  the  Peace  and  judges 
or  justices  of  inferior  courts  not  of  record,  and  their  clerks  may 
be  removed  for  cause,  after  due  notice  and  an  opportunity  of 
being  heard,  by  such  courts  as  are  or  may  be  prescribed  by  law.  v 
Justices  of  the  Peace  and  District  Court  Justices  may  be  elected  ^ 
in  the  diflferent  cities  of  thi.«j  S-tate  in  such  manner,  and  with  such 
powers,  and  for  snch  terms,  respectively,  as  are  or  shall  be  pre- 
scrilied  by  law;  all  other  judicial  officers  in  cities,  whose  election 
or  appointment  is  not  otherwise  provided  for  in  this  article,  shrall 
be  chosen  by  the  electors  of  such  cities,  or  appointed  by  some 
local  authorities  thereof. 

Cbnst.     1846,  art.   VI,   $  18,  amended  in  1860. 

$  18.   Inferior  local  courts. 

Inferior  local  courts  of  civil  and  criminal  jurisdiction  may  be 
established  by  the  Le^slature,  but  no  inferior  local  court  here- 
after created  shall  be  a  court  of  record.  The  Liegislature  shall 
not  hereafter  confer  upon  any  inferior  or  local  court  of  its  crea- 
tion, any  equity  iurisdiction  or  any  greater  juris<licti(m  in  other 
re^ptH'ts  than  is  conferred  upon  County  Courts  by  or  under  this 
article.  Except  as  herein  otherwise  provided,  all  judicial  officers 
shall  be  elected  or  apiminted  at  such  times  and  in  such  manner 
as  the  Legislature  may   direct. 

Count.     1846.  art.  VI,  |  19.  anronded  In  18G9. 

S  19.   Clerks    of   courts. 

Clerks  of  the  several  counties  shall  be  clerks  of  the  Supreme 
Court,  with  such  powers  and  duties  as  shall  be  prescribed  by 
law.  The  Justices  of  the  Apiwllate  Division  in  each  depurtnient 
shall  have  power  to  appoint  and  to  remove  a  clerk,  who  shall 
keep  his  office  at  a  place  to  be  designated  by  said  Justices.  The 
Clerk  of  the  Court  of  Appeals  shall  keep  his  office  at  the  sent  of 
government.  The  Clerk  of  the  Court  of  Appeals  and  the  clerks 
of  the  Appellate  Division  shall  receive  compensation  to  be 
established   by   law  and  paid  out  of  the  public  treasury. 

Const.     1840.   art.   VI,   $  20,  amended  In  18«0. 

I  20.  Vo  Judiolal   Oflicer,   except   Justice   of  the   peace,  to 
i^eelT-e   fees;   not   to   act   as   attorney   or   counselor. 

No  judicial  officer,  except  Justices  of  the  Peace,  shall  receive 
to  his  own   use  any   fees  or  perquisites  of  office;   nor  shall  any 
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Jndgre  of  the  Court  of  Appeals,  or  Justice  of  the  Supreme  Court, 
or  any  County  Judge  or  SurroKute  hereafter  elected  in  a  county 
having  a  population  exceeding  one  hundred  and  twenty  thousand, 
practice  as  an  attorney  or  counselor  in  any  court  of  record  iu 
this  State,  or  act  as  referee.  The  Legislature  may  impose  a 
similar  prohibition  upon  County  Judges  and  Surrogates  in  other 
counties.  No  one  shall  be  (eligible  to  the  office  of  Judge  of  the 
Court  of  Appeals,  Justice  of  the  Supreme  Court,  or,  except  in 
the  county  of  Hamilton,  to  the  office  of  County  Judge  or  Surro- 
gate, who  is  not  an  attorney  and  counselor  of  this  State. 

Const.     1840,  art.  VI,  {  21,  amended  in  1860. 

I  21.  Pabllcatlon  of  statnteii. 

The  Legislature  shall  provide  for  the  speedy  publication  of  all 
statutes,  and  shall  regulate  the  reporting  of  the  de<'ision8  of  the 
courts;  but  all  laws  and  judicial  decisions  shall  be  free  for  pub- 
lication by  any  person. 

Const.     1846,  art.  VI,  f  23,  amended  in  1809. 


I   22.  Terms    of    office    of    present  Justices    of   tbe    pel 
and  local  Jodlclal  officers. 

Justices  of  the  Peace  and  other  local  judicial  officers  provided 
for  in  sections  seventeen  and  eighteen,  in  office  when  this  article 
takes  effect,  shall  hold  their  offices  until  the  expiration  of  their 
respective  terms. 

Const.     1{^6,  art.  VI,  |  25,  amended  in  1800. 

I   28.   Courts   of  special    sessions. 

(Courts  of  Special  Sessions  shall  have  suqh  jurisdiction  of 
offenses  of  the  grade  of  misdemeanors  as  may  be  prescribed  by 
law. 

Const.     1840,  art.   VI,   i  20,  amended  in  1800. 
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ARTICLE  SEVBNTH. 

W.     1.  State  credit  not  to  be  given. 

2.  State  debts,  power  to  contract. 

3.  State  debts  to  repel  inyaaions. 

4.  Limitation  of  leKlslatire  power  to  create  debts. 

5.  Sinkinif  fund,  bow  kept  and  Investt^d. 
6-  Claims  barred  by  statute  of  limitations. 

7.  Forest  preserre. 

8.  Canals,  not  to  be  sold;  not  applicable  to  cprtain  canals;  disposition 

of  funds. 

9.  No  tolls  to  be  imposed;  contracts  fbr  work  and  matisrials;  uo  extra 

compensation. 

10.  Canal  improyement  and  cost  thereof. 

11.  Payment  of  debts  of  the  State. 

12.  ImproTement  of  hi^ways. 

•    f   1.  Stftte  credit  not  to  be  fflven. 

The  credit  of  the  State  shall  not  in  any  manner  be  ^iven  or 
loaned  to  or  in  aid  of  any  individual,  association  or  corporation. 

Conat.    1846.  art.  VII.  19. 

I  2,  State  debtSy  poirer  to  contract. 

The  State  may,  to  meet  casual  deficits  or  failures  in  revenues, 
or  for  expenses  not  provided  for,  contract  debts;  but  such  debts, 
direct  or  contingent,  singly  or  in  the  aggregate,  shall  not  at  any 
time  exceed  one  million  of  dollars;  and  the  moneys  arising  from 
the  loans  creating  such  debts  shall  be  applied  to  the  purpose  for 
which  they  were  obtained,  or  to  repay  the  debt  so  contracted, 
and  to  no  other  purpose  whatever. 

Const.    1846,  art.  VII,  9  10. 

I  8.  State  debts  to  repel  Invasions. 

In  addition  to  the  above  limited  power  to  contract  debts,  the 
State  may  contract  debts  to  repel  invasion,  suppress  insurrection, 
or  defend  the  State  in  war;  but  the  money  arising  from  the  con- 
tracting of  such  debts  shall  be  applied  to  the  purpose  for  which 
it  was  raised,  or  to  repay  such  debts,  and  to  no  other  purpose 
whatever. 

Const.    1846.  art.  VII,  |  11. 

I  4.  lilmltatlOB  of  l^gimlmtiv  po-wer  to  create  debts. 

Except  the  debts  specified  in  sections  two  and  three  of  this 
article,  no  debts  shall  be  hereafter  contracted  by  or  in  behalf 
f-f  this  State,  unless  such  debt  shall  be  nutliorized  by  a  law, 
for  s  ;me  single  work  or  object,  to  be  distincly  specified  therein; 
and  such  law  shall  impose  and  provide  for  the  collection  of  a 
dinnt  annual  tax  to  pay,  and  sufficient  to  pay,  the  interest  on 
such  debt  as  it  falls  due,  and  also  to  pay  and  discharge  the 
principal  of  such  debt  within  fifty  years  from  the  time  of  the 
contracting  thereof.  No  such  law  shall  take  effect  until  it  shall, 
at  a  general  election  have  been  submitted  to  the  people,  and  hava 
received  a  majority  of  all  the  votes  cast  for  and  against  it  at 
sncfi  election.  On  the  final  passage  of  such  bill  in  either  house 
of  the  Legislature,  the  question  shall  be  taken  by  ayes  and  noes, 
fo  i>e  dnly  entered  on  the  journals  thereof,  and  shall  be:  "Shall 
this  bill  pass,  and  ought  the  same  to  receive  the  sanction  of  the 
people?  " 
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The  Legislature  may  at  any  time,  after  the  approval  of  such 
law  by  the  people,  if  no  debt  shall  nave  been  contracted  in  pur- 
suance thereof,  repeal  the  same;  and  may  at  any  time,  by  law, 
forbid  the  contracting  of  any  further  debt  or  liability  under  such 
law;  but  the  tax  imposed  by  such  act,  in  proportion  to  the  debt 
and  liability  which  may  have  been  contracted,  in  pursuance  of 
such  law,  shall  remain  in  force  and  be  irrepealable,  and  be  annu- 
ally collected,  until  the  proceeds  tnereof  shall  have  made  the 
provision  hereinbefore  specified  to  pay  and  discharge  the  interest 
and  principal  of  such  debt  and  liability.  The  money  arising  from 
any  loan  or  stock  creating  such  debt  or  liability  shall  be  applied 
to  the  work  or  object  specified  in  the  act  authorizing  such  debt 
or  liability,  or  for  the  payment  of  such  debt  or  liability,  and 
for  no  other  purpose  whatever.  No  such  law  shall  be  submitted 
to  be  voted  on,  within  three  months  after  its  passage  or  at  any 
general  election  when  any  other  law.  or  any  bill  shall  be  sub- 
mitted to  be  voted  for  or  against.  Tne  Legislature  may  provide 
for  the  issue  of  bonds  of  the  state  to  run  for  a  period  not  ex- 
ceeding fifty  years  in  lieu  of  bonds  heretofore  authorized  but 
not  issued  and  shall  impose  and  provide  for  the  collection  of  a 
direct  annual  tax  for  the  payment  of  the  same  as  hereinbefore 
required.  When  any  sinking  fund  created  under  tins  section 
shall  equal  in  amount  the  debt  for  which  it  was  created,  no 
further  direct  tax  shall  be  levied  on  account  of  said  sinking  fund 
and  the  Legislature  shall  reduce  the  tax  to  an  amount  equal  to 
the  accruing  interest  on  such  debt.  The  Legislature  may  from 
time  to  time  alter  the  rate  of  interest  to  be  paid  upon  any  State 
debt,  which  has  been  or  may  \ye  authorized  pursuant  to  the  pro- 
visions of  this  section,  or  ui)on  any  part  of  such  debt,  provided, 
however,  that  the  rate  of  interest  shall  not  be  altered  upon  any 
part  of  such  debt  or  upon  any  bond  or  other  evidence  thereof, 
which  has  been,  or  shall  be  created  or  issued  before  such  altera- 
tion. In  case  the  Legislature  increase  the  rate  of  interest  upon 
any  such  debt,  or  part  thereof,  it  shall  impose  and  provide  for 
the  collection  of  a  direct  annual  tax  to  pay  and  suflicient  to  pay 
the  increased  or  altered  interest  on  such  debt  as  it  falls  due 
and  also  to  pay  and  discharge  the  principal  of  such  debt  within 
fifty  years  from  the  time  of  the  contracting  thereof,  and  shall 
appropriate  annually  to  the  sinking  fund  moneys  in  amount 
sufficient  to  pay  such  interest  and  pay  and  discnarge  the  princi- 
pal of  such  debt  when  it  shall  become  due  and  payable. 
Const.    1846,   art.  VII,   S   12,  amended  In   1905    and  1909. 

S  6.  Slnklngr  fancly  Ikow  kept  and  Invested. 

The  sinking  funds  provided  for  the  payment  of  interest  and  the 
extinguishment  of  the  principal  of  the  debts  of  the  State  shall 
*e  separately  kept  and  safely  invested,  and  neither  of  them  shall 
be  appropriated  or  used  in  any  manner  other  than  for  the  specific 
purpose  for  which  it  shall  have  been  provided. 
Const.    1846,   art.  VII,   I  13,  amended  In  1874. 

I  O.  Claims  barred  by  statute  of  limitations. 

Neither  the  Legislature,  canal  Imard,  nor  any  person  or  per- 
sons acting  in  behalf  of  the  State,  shall  audit,  allow  or  pay  any 
claim  which,  as  between  citizens  of  the  State,  would  be  barred 
by  lapse  of  time.    This  provision  shall  not  be  construed  to  repeal 
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anr  statute  fixing  the  time  within  which  claims  shall  be  pre- 
sented or  allowed,  nor  ^ball  it  extend  to  any  claim  duly  pre- 
sented within  the  time  allowed  by  law,  and  prosecuted  with  due 
dilifrence  from  the  time  of  such  prenentment.  But  if  the  claim- 
ant Bhall  be  under  lejcnl  disability,  the  claim  may  be  presented 
within  two  years  after  such  disability  is  removed. 

Const.    1840.  art.   VII,  |  14,  amended  itf  1874. 

I  7.  Forest  preserve. 

The  lands  of  the  State,  now  owned  or  hereafter  acqtiirod,  con- 
stituting the  forest  preserve  as  now  fixed  by  law,  shall  be  for- 
ever kept  as  wild  forest  lands?.  They  shall  not  be  leased,  sold 
or  exchanged,  or  be  taken  by  any  corporation,  public  or  private, 
nor  shall  the  timber  thereon  be  sold,  removed  or  destroyed.  But 
the  legislature  may  by  general  laws  provide  for  the  use  of  not 
exceeding  three  per  centum  of  such  lands  for  the  construction 
and  maintenance  of  reservoirs  for  municipal  water  supply,  for 
the  canals  of  the  State  and  to  regulate  the  flow  of  streams. 
Such  reservoirs  shall  be  constructed,  owned  and  controlled  by 
the  State,  but  such  work  shall  not  be  undertaken  until  after 
the  boundaries  and  high  flow  lines  thereof  shall  have  been 
accurately  surveyed  and  fixed,  and  after  public  notice,  hearing 
and  determination  that  such  lands  are  required  for  snch  public 
use.  The  expense  of  any  such  improvements  shall  be  appor- 
tioned on  the  public  and  private  property  and  municipalities 
benefited  to  the  extent  of  the  benefits  received.  Any  such  reser- 
voir shall  always  be  operated  by  the  State  and  the  Legislature 
fiftall  provide  for  a  charge  upon  the  property  and  municipalities 
benefited  for  a  reasonable  return  to  the  State  upon  the  value 
of  the  rights  and  property  of  the  State  used  and  the  services  of 
the  State  rendered,  which  shall  be  fixed  for  terms-  of  not  ex- 
ceeding ten  years  and  l)e  readjustable  at  the  end  of  any  term. 
Unsanitarj-  conditions  shall  not  be  creatc^i  or  continued  by 
any  such  public  works.  A  violation  of  any  of  the  provisions  of 
this  sec^'tion  may  be  restrained  at  the  suit  of  the  people  or. 
with  the  consent  of  the  Supreme  Court  in-  Appellate  Division, 
on  notice  to  the'  Attorney-General   at   the   suit   of   any    citizen. 

AmeD^ed  Not.  4,   1013. 

f  N.  Canals,  not  to  be  sold;  not  applied  to  certain 
canals  I  disposition  of  funds. 

The  legislature  shall  not  sell,  lea.se  or  otherwise  dispose  of  the 
Krie  canal,  the  Oswego  canal,  the  Champlain  canal,  the  Cayuga 
and  Seneca  canal,  or  the  Black  River  canal;  but  they  shall 
n*main  the  property  of  the  State  and  under  it»  management  for- 
pver.  The  prohibition  of  lease,  sale  or  other  disposition  herein 
crmtaintHl,  shall  not  apply  to  the  canal  known  as  the  Main  and 
Hamburg  street  canal,  situated  in  the  city  of  Buffalo,  and  which 
extends  easterly  from  the  westerly  line  of  Main  street  to  the 
westerly  line  of  Hamburg  street.  All  funds  that  may  be  de- 
rive<l  from  any  lease,  sale  or  other  disposition  of  any  canal  shall 
he  applied  to  the  improvement,  superintendence  or  repair  of  the 
^emaining  portion  of  the  canals. 

Const.     lH4ft,   art.  Yll,   |  6,   amended  In  1882. 

{  9.  !fo  tolls  to  be  Imposed;  contracts  for  work  and  ma- 
terials;  no   extra   compensation. 

No  tolls  sliall  hereafter  be  iinp<»sed  on  persons  or  property 
transported  on  the  canals,  but  all  boats  navigating  the  canals, 
and  the  owners  and  masters  thereof,  shall  be  subject  to  such 
laws  and  regulations  as  have  been  or  may  hereafter  be  enacted 
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concerning  the  navigation  of  the  canals.  The  Legislature  shall 
annually,  by  equitable  taxes,  make  provision  for  the  expenses 
of  the  superintendence  and  repairs  of  the  canals.  All  contracts 
for  work  or  materials  on  any  canal  shall  be  made  with  the  per- 
sons who  shall  offer  to  do  or  provide  the  same  at  the  lowest 
price,  with  adequate  security  for  their  performance.  No  extra 
compensation  shall  be  made  to  any  contractor;  but  if,  from  any 
unforeseen  cause,  the  terms  of  any  contract  shall  prove  to  bo 
ujijust  and  oppressive,  the  canal  board  may,  upon  the  application 
of  the  contractor,  cancel  such  contract. 
Const.     1846,  art  VII,  |  8,  amended  In  1882. 

f   lO.  Canal    Impro'venieiity    and    coat    tbereof. 

The  canals  may  be  improved  in  such  manner  as  the  Legisla- 
ture shall  provide  by  law.  A  debt  may  be  authorized  for  that 
purpose  in  the  mode  prescribed  by  section  four  of  this  article,  or 
the  cost  of  such  improvement  may  be  defrayed  by  the  appropria- 
tion of  funds  from  the  state  treasury,  or  by  equitable  annual  tax. 

New. 

$11.  Payment    of   debt*   of   tbe    state. 

The  Legislature  may  appropriate  out  of  any  funds  in  the 
treasury,  moneys  to  pay  the  accruing  interest  and  principal  of 
any  debt  heretofore  or  hereafter  created,  or  any  part  thereof  and 
may  set  apart  in  each  fiscal  year,  moneys  in  the  state  treasury 
as  a  sinking  fund  to  pay  the  interest  as  it  falls  due  and  to 
pay  and  discharge  the  principal  of  any  debt  heretofore  or  here- 
after created  under  section  four  of  article  seven  of  the  constitu- 
tion until  the  same  shall  be  wholly  paid,  and  the  principal  and 
income  of  such  sinking  fund  shall  be  applied  to  the  purpose  for 
which  said  sinking  fund  is  created  and  to  no  other  purpose  what- 
ever; and,  in  the  event  such  moneys  so  set  apart  in  any  fiscal 
year  be  sufficient  to  provide  s-uch  sinking  fund,  a  direct  annual 
tax  for  such  year  need  not  be  imposed  and  collected,  as  required 
by  the  provisions  of  said  section  four  of  article  seven,  or  of  any 
law  enacted  in  pursuance  thereof. 

Added  In  1905. 

§   12.  Improvement   of  hlfirhfvaTS* 

A  debt  or  debts  of  the  state  may  be  authorized  by  law  for  the 
improvement  of  highways.  Surh  highways  shall  be  determined 
under  gi?neral  laws,  which  shall  also  provide  for  the  equitable 
apportionment  thereof  among  the  counties.  The  aggregate  of 
the  debts  authorized  by  this  section  shall  not  at  any  one  time 
exceed  the  sum  of  fifty  millions  of  dollars.  The  payment  of  the 
annual  interest  on  such  debt  and  the  creation  of  a  sinking  fund 
of  at  least  two  per  centum  por  nnnum  to  discharge  the  prin- 
cipal at  maturity  shall  be  provided  by  general  laws  whose  force 
and  effect  shall  not  be  diminished  during  the  existence  of  any 
debt  created  thereunder.  The  Legislature  may  by  general  laws 
require  the  county  or  town  or  both  to  pay  to  the  sinking  fund 
the  proportionate  part  of  the  cost  of  any  such  highway  within 
the  boundaries  of  such  county  or  town  and  the  proportionate 
part  of  the  interest  thereon,  but  no  county  shall  at  any  time  for 
any  highway  be  required  to  pay  more  than  thirty-five  hundredths 
of  the  cost  of  such  highway,  and  no  town  more  than  fifteen  hun- 
dredths. None  of  the  provisions  of  the  fourth  section  of  this 
article  shall  apply  to  debts  for  the  improvement  of  highways 
hereby  authorized. 

Added  in  1905. 
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ARTICLE    EIGHTH. 

Ste.    1.  Corporations,  formation  of. 
2.  Does  of  corporations. 

8.  Corporation,  definition  of  term. 

4.  SaTings   bank    cbartera;   restrictions   upon  tmstees;   special  charters 

not  to  be  granted. 
6.  Specie  payment. 

6.  Beglfltry  of  bills  or  notes. 

7.  Liability  of  stockholders  of  banks. 

ft.  Blllbolders  of  insolvent  bank,   preferred  creditors. 

9.  Credit  or  money  of  the  state  not  to  be  given. 

10.  Conntles,    cities   and   towns   not   to   give   or   loan   money   or   credit; 

limitation  of  indebtedness. 

11.  State   board   of   charities;    state   commission   in   lunacy;    state   com« 

mission  of  prisons. 

12.  Boards  appointed  by  governor. 

13.  Existing  laws  to  remain  in  force. 

14.  Maintenance  and  support  of  inmates  of  charitable  institutions. 

15.  Commissioners  continued  in  office. 

i  1.  Corporation II,  formation  of. 

Corporations  may  be  formed  under  general  laws;  bat  shall  not 
be  created  by  special  act,  except  for  municipal  purposes,  and  in 
(^ses  where,  in  the  judgment  of  the  Legislature,  the  objects  of 
the  corporation  cannot  be  attained  under  general  laws.  All  gen- 
eral laws  and  special  acts  passed  pursuant  to  this  section  may  be 
altered  from  time  to  time  or  repealed. 

Const.    1816,  art.  Till,  {  1. 

I  2.  Dnea  of  corporations. 

Dues  from  corporations  shall  be  secured  by  such  individual 
liability  of  the  corporators  and  other  mea'ns  as  may  be  prescribed 
by  law. 

Const.    184«,  art.  VIII.  f  2. 

f  3.  Corporation,  dellnttlon  of  term. 

The  term  corporations  as  u.sed  in  this  article  shall  be  construed 
to  include  all  associations  and  joint-stock  companies  having  any 
of  the  powers  or  privileges  of  corporations  not  possessed  by  in- 
dividuals or  partnerships.  And  all  corporatipns  shall  have  tho 
n'ght  to  sue  and  shall  be  subject  to  be  sued  in  all  courts  in  like 
eases  as  natural  persons. 

Const.    1846,  art.  VIII,  {  3. 

i  4.  Sa-vlnff«  bank  cbartemt  rentrlctlonii  npon  trniiteefii 
■pe«tal  charters  not  to  be  frrnnted. 

The  Legislature  shall,  by  general  law,  conform  all  charters  of 
savings  banks,  or  institutions  for  savings,  to  a  uniformity  of 
lowers,  rights  and  liabilities,  and  all  charters  hereafter  granted 
for  such  corporations  shall  be  made  to  conform  to  such  general 
law,  and  to  such  amendments  as  may  be  made  thereto.  And  no 
Such  corporation  shall  have  any  capital  stock,  nor  shall  the 
tnwtees  thereof,  or  any  of  thorn,  have  any  interest  whatever, 
direct  or  indirect,  in  the  profits  of  such  corporation:  and  no  di- 
rector or  trustee  of  any  such  bank  or  institution  shell  be  inter- 
red in  any  loan  or  use  of  any  money  or  property  of  such  bank 
or  institution  for  savings.  The  Legislature  shall  have  no  power  to 
a  do 
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pass  any  act  granting  any  special  charter  for  banking  purposes; 
but  corporations  or  associations  may  be  formed  for  such  purposes 
under  general  laws. 

Oimst.    1846,  art.  Ylli,  |  4,  amended  is  1874 

I  6.  Specie  payment* 

The  Legislature  shall  have  no  power  to  pass  any  law  sanction- 
ing in  any  manner,  directly  or  indirectly,  the  suspension  of  specie 
payments,  by  any  person,  association  or  corporation,  issuing  bank 
notes  of  any  description. 

Const.    1846,  art.  Till,  |  B. 

f   6.  Reirlfftry  of  bills  or  notes. 

The  Legislature  shall  provide  by  law  for  the  registry  of  all 
bills  or  notes,  issued  or  put  in  circulation  as  money,  and  shall 
require  ample  security  for  the  redemption  of  the  same  in  specie. 

ConsL    1846,  art.  Till,  |  8. 

{  7.  Liability  of  atockbolderfl  of  banks* 

The  stockholders  of  every  concern tion  anjd  joint-stock  as8ooi<- 
tion  for  banking  purposes,  shall  be  individually  responsible  to  tlie 
amount  of  their  respective  share  or  shares  of  stock  in  any  such 
corporation  or  association,  for  all  its  debts  and  liabilities  of  every 
kind. 

Const.    1846,  art.  VIII«  S  7. 

I  8.  Blllbolflers  of  Insolvent  bank,  preferred  creditors. 

In  case  of  the  insolvency  of  any  bank  or  banking  association, 
the  billholdcrs  thereof  shall  be  entitled  to  preference  in  payment, 
#ver  all  other  creditors  of  such  bank  or  association. 
Const.    1840,  art.  Till,   {  & 

§  O.  Credit  or  money  of  tbe  state  not  to  be  arlven* 

Neither  the  credit  nor  the  money  of  the  State  shall  be  given 
or  loaned  to  or  in  aid  of  any  association,  corporation  or  private 
uiidertakfng.  This  section  shall  not,  however,  prevent  the  Legis- 
lature from  making  such  provision  for  the  education  and  support 
of  the  blind,  the  deaf  and  dumb,  and  juvenile  delinquents,  as  to 
it  may  soom  proper.  Nor  shall  it  apply  to  any  fund  or  property 
now  held,  or  which  may  hereafter  be  held,  by  the  State  for 
educational  purposes. 

Const.    1846,  art.  Till,  |  10,  added  in  ISTi. 
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i  lO.  Limitation  of  indebtedneMS  of  coantlesy  eitleUf  to^vrna 
ftAd  villaffen;  exception  an  to  city  of  Nevir  York* 

No  county,  city,  town  or  villnpe  kIihII  hereafter  give  any  money 
or  property,   or   loan   its   money   or   credit   to   or   in   aid   of   any 
individual,  association   or  coriK>ration,  or  become  directly  or  in- 
directly the  owner  of  stock  in,  or  bonds  of,  any  association  or 
corporation:  nor  shall  any  such  county,  city,  town  or  village  be 
allowed  to  incur  any  indebtedness  except  for  county,  city,  town 
or  Tillage  purposes.     This  section  shall  not  prevent  sut'h  county, 
city,  town  or  village  from  making  such  provision  fur  the  aid  or 
pnpport  of  its  poor  as  may  be  authorized  by  law.     No  county  or 
city  shall  be  allowed  to  be<'onie  indebted  for  any  purpose  or  in 
iny  manner  to  an  amount  which.  Including  existing  indebtedness, 
Rhall  exceed  ten  per  centum  of  the  assessed  valuation  of  the  real 
estate  of  such  county  or  city  subject  to  taxation,  as  it  appeared 
by  the  assessmient-rolls  of  said  couuty  or  city  on  the  last  assess- 
ment for  state  or  county  taxes  prior  to  the  incurring  of  such 
indebtedness;  -and  all  indebtedness  in  excess  of  such  limitation, 
except  such  us  now   may  exist,  sliall  be  absolutely  void,  except 
as  herein  otherwise  provided.     No  couuty  or  city  whose  present 
indebtedness  exceeds   ten  per  centum   of  the  assessed   valuation 
of  its  real  estate  subject  to  taxation,  shall  be  allowed  to  became 
indebted  in  any  further  amouut  until  such  iuuebteduetss  shall  be 
reduced  within  such  limit.     This  section  shall  not  be  construed 
to  prevent  the  issuing  of  certiticates  of  indebtedness  or  revenue 
bunds  Issued  in  anticipation  of  the  collection  of  taxes  for  amounts 
actually  contained  or  to  be  contained^  in  the  taxes  for  the  year 
when  such  certificates  or  revenue  bonds  are  issued  and  payable 
out  of  such   taxes;  nor  to  preveut   the  city  of  New   York  from 
issuing  bonds  to  be  redeemed  out  of  the  tax  levy   for  the  year 
next  succeeding  the  year  of  their  issue,  provided  that  the  amount 
of  such  bonds  which  may  be  issued  in  anj'  one  year  in  excess  of 
the  limitations    herein   contained   shall    not    exceed    one-tenth   of 
one  per  centum  of  the  assessed  valuation  of  the  real  estate  of 
said  city  subject  to  taxation.     Nor  shall  this  section  be  construed 
to  prevent  the  issue  of  Ijonds  to  provide  for  the  supply  of  water; 
but  the  term  of  the  bonds  issued  to  provide  the  supply  of  water, 
in  excess  of  the  limitation  of  indebtedness  fixed  herein,  shall  not 
exceed  twenty  years,  and  a  sinking  fund  shall  be  created  on  the 
issuing  of  the  said  bonds  for  their  redemption,  by  raising  annu- 
ally a  sum  which  will  produce  an  amount  equal  to  the  sum  of 
tbe  principal  and  interest  of  said  bonds  at  their  maturity.     All 
certificates  of  indebtedness  or  revenue  bonds  issue<i   in  anticipa- 
tion of  the  collection  of  taxes,  which  are  not  retired  within  five 
years  after  their  date  of  issue,  and  bonds  issued  to  provide  for 
the  supply   of   water,   and   any   debt   hereafter   incurred   by   any 

Kirtion  or  part  of  a  city,  if  there  shall  be  any  such  debt,  shall 
i  included  in  ascertaining  the  power  of  the  city  to  become 
otherwise  indebted;  except  that  debts  incurred  by  any  city  of 
the  first  class  after  the  first  day  of  January,  nineteen  hundred 
and  four,  and  debts  incurred  by  any  city  of  the  second  class 
after  the  first  day  of  January,  nineteen  hundred  and'  eight,  and 
debts  incurrtnl  by  any  city  of  the  third  class  after  the  first  day  of 
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January,  nineteen  hundred  and  ten,  to  provide  for  the  supply  of 
•water  shall  not  be  so  included;  and  except  further  that  any 
debt  hereafter  incurred  by  the  city  of  New  York  for  a  public 
improvement  owned  or  to  be  owned  by  the  city,  which  3'ields 
to  the  city  current  net  revenue,  after  making  any  necessary 
allowance  for  repairs  and  maintenance  for  which  the  city  is 
liable,  in  excess  of  the  interest  on  said  debt  and  of  the  annuul 
installments  necessary  for  its  amortization  may  be  exclude<l  in 
ascertaining  the  power  of  said  city  to  become  otherwise  indebted, 
provided  that  a  sinking  fund'  for  its  amortization  shall  hnve  been 
established  and  maintained  and  that  the  indebtedness  shall  not 
be  so  excluded  during  any  period  of  time  when  the  revenue 
aforesaid  shall  not  be  sulllcieut  to  equal  the  said  interest  and 
amortization  installments,  and  except  further  that  any  indebt- 
edness heretofore  incurred  by  the  city  of  New  York  for  any 
rapid  transit  or  dock  investment  may  be  so  excluded  propor- 
tionately to  the  extent  to  which  the  current  net  revenue  r(*ceived 
by  said  city  therefrom  shall  meet  the  interest  and  amortization 
installments  thereof,  provided  that  any  increase  in  the  debt  in- 
curring power  of  the  city  of  New  York  which  shall  result  front 
the  exclusion  of  debts  heretofore  incurred  shall  be  available 
only  for  the  ac(^uisition  or  construction  of  properties  to  be  used 
for  rapid  transit  or  dock  purposes.  The  legislature  shall  pre- 
scribe the  method  by  which  and  the  terms  and  conditions  under 
which  the  amount  of  any  debt  to  be  so  excluded  shall  be  deter- 
mined, and  no  such  debt  shall  be  excluded  except  in  accordance 
with  the  determination  so  prescribed.  The  legislature  may  in 
its  discretion  confer  appropriate  jurisdiction  on  the  api)ellate 
division  of  the  supreme  court  in  the  first  judicial  department 
for  the  purpose  of  determining  the  amount  of  any  debt  to  be  so 
excluded.  No  indebtedness  of  a  citj'  valid  at  the  time  of  its 
inception  shall  thereafter  become  invalid  by  reason  of  the 
operation  of  any  of  the  provisions  of  this  section.  Whenever 
the  boundaries  of  any  city  are  the  same  as  those  of  a  county, 
or  when  any  city  shall  include  within  its  boundaries  more  than 
one  county,  the  power  of  any  county  wholly  included  within  such 
city  to  become  indebted  shall  cease,  but  the  debt  of  the  county, 
heretofore  existing,  shall  not,  for  the  purposes  of  this  section,  be 
reckoned  as  a  part  of  the  city  debt.  The  amount  hereafter  to  be 
raised  by  tax  for  count3*  or  city  purposes,  in  any  county  contain- 
ing a  city  of  over  one  hundred  thousand  inhabitants,  or  any 
such  city  of  this  State,  in  addition  to  providing  for  the  principal 
and  interest  of  existing  debt  shall  not  in  the  aggregate  exceed 
in  any  one  year  two  per  centum  of  the  assessed  valuation  of  the 
real  and  personal  estate  of  such  county  or  city,  to  be  ascertained 
as  prescribed  in  this  section  in  respect  to  county  or  city  debt. 

CoDHt.     1846,  art.  VIII,  {  11,  added  Id  1874,  and  amende<l  in  18.S4.   1809. 
1905,    1907,    1909,   1917. 

I   111.   State  board  of  charities)   atate   commlaalon   in   Ia« 
nacy;  atate  commlaalon  of  priaona. 

The   Legislature  shall  provide  for  a  state  board  of  charities, 
which    shall    visit    and    inspect    all    institutions,    whether    state, 
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?oaiity,  manicipalf  incorporated  or  not  incorporated,  which  are 
of  a  charitable,  eleemosynary,  correctional  or  reformatory  char- 
acter, excepting  only  such  institutions  as  are  hereby  made  sub- 
ject to  the  visitation  and  inspection  of  either  of  the  commissions 
hereinafter  mentioned,  but  including  all  reformatories  except 
those  in  which  adult  males  convicted  of  felony  shall  be  confined: 
a  state  commission  in  lunacy,  which  shall  visit  and  inspect  all 
institutions,  either  public  or  private,  used  for  the  care  and  treat- 
ment of  the  insane  (not  including  institutions  for  epileptics  or 
idiots);  a  state  commission  of  prisons  which  shall  visit  and  inspect 
all  institutions  used  for  the  detention  of  sane  adults  charged  with 
or  convicted  of  crime,  or  detained  as  witnesses  or  debtors. 

Heir. 

i  12.  B<»ard»  appointed  by  governor* 

The  members  of  the  said  board  and  of  the  said  commissions 
shall  be  appointed  by  the  Governor,  by  and  with  the  advice  and 
consent  of  the  Senate;  and  any  member  may  be  removed  from 
office  by  the  Governor  for  cause,  an  opportunity  having  been 
zlvi'Ti  him  to  be  heard  in  his  defense. 

New. 

i  13.  Bxistlnff  laifTfl  to  remain  in  force* 

Existing  laws  relating  to  institutions  referred  to  in  the  fore- 
going sections  and  to  their  supervision  and  inspection,  in  so  far 
as  isuch  laws  are  not  inconsistent  with  the  provisions  of  the  Con- 
stitution, shall  remain  in  force  until  amended  or  repealed  by  the 
I^egislature.  The  visitation  and  inspection  herein  provided  for 
Bnall  not  be  exclusive  of  other  visitation  and  inspection  now 
authorized  by  law. 

New. 

f  14.  Maintenance  and  rapport  of  inmates  of  oltaritable 
iastitntions. 

Nothing  in  this  Constitution  contained  shall  prevent  the  Legis- 
lature ^from  making  such  provision  for  the  education  and  support 
of  the  blind,  the  deaf  and  dumb,  and  juvenile  delinquents,  as  to 
it  may  seem  proper;  or  prevent  any  county,  city,  town  or  village 
from  providing  for  the  care,  support,  maintenance  and  secular 
educatiun,  of  inmates  of  orphan  asylums,   homes  for  dependent 

children  or  correctional  institutions,  whether  under  public  or 
private  control.  Payments  by  counties,  cities,  towns  and  villages 
to  charitable,  eleemosynary,  correctional  and  reformatory  institu- 
tions, wholly  or  partly  under  private  control,  for  care,  support 
and  maintenance,  may  be  authorized,  but  shall  not  be  required 
by  the  Legi^ature.     No  such  payments  shall  be  made  for  any 
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iumate  of  such  institutions  who  is  not  receirod  and  retained 
therein  pursuant  to  rules  established  by  the  state  Iward  of  cliari- 
ties.  Sueh  rules  shall  be  subject  to  the  control  of  the  Legislature 
by  general  laws. 

New. 

S   15.  Commisslonerii   continued  in   ofllce. 

Commissioners  of  the  state  board  of  charities  and  commission- 
ers of  the  state  commiKsiou  in  lunacy,  now  holding  office,  shall  he 
continued  in  office  for  the  terra  for  which  they  were  appointed, 
respectively,  unless  the  Ln^gislature  shall  otherwise  provide/  The 
I^egislature  may  confer  upon  the  commissions  and  upon  the  hoard 
mentioned  in  the  foregoing  sections  any  additional  ixiwers  that 
are  not  inconsistent  with  other  provisions  of  the  Constitution. 

Nttw. 
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ARTICIjB  hihth* 

1.  Common  tcboolt. 

2.  Begents  of   the   nnlTeraltj. 

8.  Common  school,  lltervture  aotf  the  Pnlt^d  9l«tff  (Sepotlt  ftiadt. 
4.  No  aid  to  deDominationiil  achools. 

I   1.  Common  acliools. 

The  l<«gfilittute  shall  i>rofide  for  the  inalfiteAaDoe  and  support' 
of  a  system  of  free  common  schools,  whefeln  all  the  afaildfeU  ot 
this  StAtQ  maf  he  «dacated.  , 
Hew. 

I  &  Rejf^ttil'^ol  tlio  unlwrnttir* 

t'he  corporation  created  in  the  year  one  thousand  seven  hno* 
drc^  and  eightj-fotir,  nuder  the  ha  me  of  'fhft  Reprents  of  the 
UnlYersity  of  tpe  State  of  New  York,  is  hereby  coatii|,ued  undet 
the  name  of  The  TTniversity  of  the  State  of  New  York.*  It  shaM. 
be  eoTemed  and  its  corporate  powers,  which  may  be  increased,' 
ififxiifled  or  diminished  by  th^  Lexislature,  shall  be  exercised  ^y 
not  less  than  nine  regents. 

Heir, 

I  ^.  Common  school,  lltera-tn^e  tatS.  tlie  YJfttfed  fltatos 
^cif«oit  Ittncls. 

The  cnpitfll  of  the  common  school  fnnd,  the  capital  of  the  Htera* 
ture  fund,  and  the  capital  of  the  United  States  deposit  fund,  shall 
be  fPspct^tively  preserved  inviolate.  The  revenue  of  the  said 
common  school  fimd  shall  be  appRM  to  the  support  of  common 
schools;  the  revenue  of  the  said  literature  fund  shall  be  applied 
to  the  support  of  academies:  and  the  sum  of  twenty^five  thousand 
dollars  of  the  revenues  of  the  United  States  deposit  fund  ehall 
each  year  be  appropriated  to  and  made  part  of  the  capital  of  the 
said  common  school  fund. 
Coast.    1S4(S.  art.  IX.  i  1. 

I  4,  Ho  iild  to  denomlnatfoi|al  aekools. 

Neither  the  State  tior  any  subdivision  thereof,  shall  use  its 
property  or  credit  or  any  public  money,  or  authorise  or  permit, 
either  to  be  used,  directly  or  IndlrvCtlj;,  in  aid  or  malntenanro, 
other  than  for  examination  or  Inspection,  of  any  school  or  In-  , 
stttution   of   learning   wholly   or   in   part    under   the   control   or 
direction  of  any  religious  denomination,  or  in  which  any  denomi* 
national  tenet  or  doctrine  is  taught. 
Mew. 
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ARTICLES   TBNTH. 

1.  Sheriffs,   d^rkt  of  couDtlet,    dlctrlct  attornejt  And   rcgtotons   tvv* 
ernor  uukj  remote. 

2.  Appointment    or    elecUoa    of  oSceiw  not  provided  tor  hf  tMt  mb- 
■tltatlon. 

3.  Duration  of  term. 

4.  Time  of  election. 
6.  Vacancies  In  ofllce,  bow  filled. 

6.  Political  year. 

7.  Remoyal  from  ofllce  for  mlscondnct.  itik 

8.  Ofllce  deemed  racant. 

9.  Compensation  of  ofllcera. 


(  1.  Slterlfra,  elerks  of  eo«ntle%  dtatriet  atvormeya  ahA 
resi«ter«|  voTernor  naay  remoTe. 

Sheriflfs,  clerks  of  counties,  district  attorneys  and  registers  in 
counties  having  registers,  shall  be  chosen  by  the  electors  of  the 
respective  counties,  once  in  every  three  years  and  as  often  as 
vacancies  shall  happen,  except  in  the  counties  of  New  York  and 
Kings,  and  in  counties  whose  boundaries  are  the  same  as  those 
of  a  city,  where  such  officers  shall  be  chosen  by  the  electors  once 
in  every  two  or  four  years  as  the  Legislature  shall  direct. 
Sheriffs  shall  hold  no  other  office  and  be  ineligible  for  the  next 
term  after  the  termination  of  their  offices.  They  may  be  re- 
quired by  law  to  renew  their  security  from  time  to  time;  and  in 
default  of  giving  such  new  security,  their  offices  shall  be  deemed 
vacant.  But  the  county  shall  never  be  made  responsible  for  the 
acts  of  the  sheriff.  The  Governor  may  remove  any  officer,  in 
(his  seotion  mentioned,  within  the  term  for  which  he  shall  have 
been  elected;  giving  to  such  officer  a  copy  of  the  charges  against 
him,  and  an  opportunity  of  being  heard  in  his  defense. 

Const.    1846,  art.  X,  |  1. 

I  S.  AppolBtment  or  election  of  olllcers,  sot  provided 
for  by  tills  conatltvtlom. 

All  coitnty  officers,  whose  election  or  appointment  is  not  pro- 
vided for  by  this  Constitution,  shall  be  elected  by  the  electors  of 
the  respective  counties  or  appointed  by  the  boards  of  supervisors, 
or  other  county  authorities,  as  the  I^egislature  shall  direct.  All 
city,  town  and  village  officers,  whose  election  or  appointment  is 
not  provided  for  by  this  Constitution,  shall  be  elected  by  the 
electors  of  such  cities,  towns  and  villages,  or  of  some  division 
thereof,  or  oppointed  by  such  authorities  thereof,  as  the  Jjegis- 
lature  shall  designate  for  that  purpose.  All  other  officers,  whose 
election  or  apiK>introeut  is  not  provided  for  by  this  Constitution, 
and  all  officers,  whose  offices  may  hereafter  be  created  by  law, 
shall  be  elected  by  the  people,  or  appointed,  as  the  Legislature 
may  direct. 

Const.    1846,  art.  X,  |  S. 

I  8.  Duration  of  term. 

When  the  duration  of  any  office  is  not  provided  by  this  Con- 
stitution it  may  be  declared  by  law,  and  if  not  so  declsred,  such 
office  shall  be  held  during  the  pleasure  of  the  authority  making 
the  anpointment. 

Oonst.    1846,  art.  X,  |  S. 
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I  4.  Tlaie  off  election. 

TW  time  of  electing  all  o£Qcers  named  In  this  articie  shall  be 
pnacribed  by  law. 

OtmL   1M6.  art.  Z,  I  4. 

I  B.  T«e«meiea  Im  ofliee%  lio^r  fllled. 

The  LegUlatnre  ahall  proTlde  for  filling  Tacancies  in  office,  and 
in  cue  of  elective  officers,  no  person  appointed  to  fill  a  vacancy 
tliail  hold  his  office  by  Tirtne  of  such  appointment  longer  than 
the  commencement  of  the  political  year  next  succeeding  the  first 
tumal  election  after  the  happening  of  the  vacancy. 

1MS»  art.  X.  I  ft. 


i  t.  Polltteal  year. 

The  politica]  year  and  legislative  term  shall  begin  on  the  first 
^  of  January;  and  the  Legislature  shall,  every  year,  assemble 
on  the  first  Wednesday  in  January. 

CoMt   IMe.  art.  X,  ^  S. 

I  7.  ReaaoTml  froai  ofllee  for  miseondnct.  ete. 

Provision  shall  be  made  by  law  for  the  removal  for  misconduct 
or  malversation  in  office  of  all  officers,  except  judicial,  whose 
powers  and  duties  are  not  local  or  legislative  and  who  shall  be 
elected  at  general  eleetions,  and  also  for  supplying  vacancies 
created  by  such  removaL 

ODMt  is«a,  art.  X,  I  r. 


I  8.  OAee  Aeeflaed  ▼«««*€» 

The  Legislature  may  declare  the  cases  in  which  any  office  shall 
be  deemed  vacant  when  no  provision  is  made  for  that  purpose  in 
this  Constitution. 

OoMt   IMS,  art.  X,  I  8. 


I  t.  CoMpeBMition  of  oflleera. 

No  officer  whose  salary  is  fixed  by  the  Constitution  shall  re- 
ceive  any  additional  compensation.  Each  of  the  other  state  offi- 
cers named  in  the  Constitution  shall,  during  his  continuance  in 
office,  receive  a  compensatioDt  to  be  fixed  by  law.  which  shall  not 
he  iaereased  or  diminished  during  the  term  for  Trhich  he  shall 
have  been  elected  or  appointed;  nor  shall  he  receive  to  his  use 
any  fees  or  perqnlsitea  of  office  as  other  compensation. 

OBsrt.  IMS;  att.  X,|0. 


If  H  OpW8TITUTJO>r  OF  NEW  XOBJ^  Aijfr.  ^ 

ifttf.   1.  tutt  ttintu. 

2.  Bnllatiiient. 

S.  OryanlxatlOD  of  mlUtta. 

4.  Appointment  of  military  olllccni  by  the  govefnor. 

e.  pommlftloncd  offlc€rt,  thefr  f?moVid.  '  ^^^  ^^'  '^  ^^  wt-^tt  r 

f  1.  State  mllltfa. 

AU  ft bfe-bodjed  m^Ie  clt^tenn  t)ptWj?en  tbi?  frfifefl  pf  eiflit^n  ^PfJ 
forty-five  years,  who  are  residents  ot  the  gtdt^,  shall  con9titure 
the  militia,  subject  however,  to  such  exemptions  as  are  now,  or 
may  be  hereafter  created  by  the  laws  of  th«  United  BtatM*  or 
by  the  Legislature  of  this  State. 

.  Clofi«t.    mp^  vt.  ?l.  M. 

I  8.  Bnlistment. 

The  liegislature  may  provide  for  the  enlis^x^ent  {pto  fhfi  act|?e 
force  of  such  other  persons  as  may  make  appncstlon  To  t»e  So 
enlisted. 

Mtw. 


Th< 


8.  Or^nUMloB  of  Mllltl^ 

te  militia  shall  6e  organised  and  dlrl4e4'!ttto  sndi  land  And 
naval,  and  active  and  reserve  forces  as  the  Legfslatiire  ittliy  deem 
proper,  provided  however  that  there  shall  N  malatatetd  fl4  ail 
times  a  force  of  not  less  than  ten  thousand  enlisted  men,  fully 
iipiformed,  armed,  equmped,  disdpfflietf  afad  nrady  tot'  tUAife 
setirlc*.  And  it  sImII  tfn  Hie  4titr  ai  tiio  Leglttoiai^  U  nftph 
sesslMi  to  make  siilllfil«nl  apptoiffliitioii  lot  tibff  iiiiiiiii#i»iipQo 
thereof.  » 

New. 

I  4p  Appointment  of  inllft4ry  ollfeera  ftr  tlie  irOYe»n»r. 

The  GQvernor  shall  ^ppoitft  the  chiefs  of  the  sererft'  ^^  ^^ 
piirtments,  hU  aides-d^enrnp  nm  mintarf  sefsfetarT.  a|l  ^t  whom 
shall  bold  officp  during  his  pleasure,  ^helr  commission^  io  explro 
with  the  term  for  which  the  QoVernor  sntttl  hate  been  ete^feo; 
^e  sl^all  aJsp  nominate,  and  with  th.e  consent  pf  the  8etmfe  a|^ 
point,  all  if^ftiDF-sepprifls, 

Const.    1846,  art.  XI,  |  8. 

I  6.  Manner  of  eleetlon  of  military  officers  prescribed 
by  levlslatnre. 

All  other  commissioned  and  non-commissioned  officers  shall  be 
chosen  or  appointed  in  such  manner  as  the  Legislature  may  deem 
most  conducive  to  the  improvement  of  the  militia,  provided,  how- 
ever, that  no  law  shall  be  passed  changing  the  existing  mode  of 
election  and  appointment  unless  two-thirds  of  the  members 
present  in  each  house  shall  concur  therein. 

Oonrt.   1846,  art.  XI,  id  4,  8. 


Att.  XI  CONSTltUTtON  Oi'  NEW  VOftK.  9  ^ 

f  0.  Commissioned  Hflloeril  tlielr*  veBtOTal. 

Tlw  comraUsioiiad  ^fflcfirs  sbiili  be  commissioned  hy  the  Got* 
(*nior  as  commauaer-m:cliief.  Ko  cgmmiMioiiea  o£Scer  sniill  be 
rraioriNi  ftoiti  o9<!e  doling  th«  term  for  which  he  shall  have  been 
aMMiiotcd  or  elected,  titiless  by  the  Senate  bh  the  fecommendation 
of  tne  Governor,  stdtiiig  the  gi'baddd  on  which  Auch  remofnl  is 
recommeDded,  or  by  the  sentence  of  a  court-iilai'tilLl,  bt  Upon  the 
(liidiaipi  of  mn  €m9mMag  board  9rMMlia«d  puryuAQt  ^q  law,  or  for 
ib^n^^  wfthMi  lelif  #  for  a  #«flod  oi  mx  montafl  or  aoire. 

tedM.   1846.  srfi  tti  I  9. 


•  4ll 
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ARTICLB  TmrBI^FTH. 

8ec.  1.  Organisation  of  cities  and  Tlllaces;  refnlatton  of  wagM,  etc.,  of 
emptoyees  of  atate,  county,  city,   town,  etc. 

2.  ClaoslUcation  of  cities;  general  and  special  rity  laws;  special  city 
laws;  how  passed  by  legislature  and  acceptance  by  cities. 

8.  Election  of  city  officers,  when  to  be  held;  extension  and  abridg- 
ment of  terms. 


{  1.  Orvaiitsatfoii  of  cittea  and  TiUascai  renlatloM  of 
waorea,  etc.,  of  employee*  of  atMe,  eovntrt  city,  towa,  etc. 

It  shall  be  the  duty  of  the  Legislature  to  provide  for  the  orsan- 
ization  of  cities  and  incori^orated  villages,  and  to  restrict  tneir 
power  of  taxation,  assessment,  borrowing  money,  contracting 
debts,  and  loaning  their  credit,  so  as  to  prevent  abuses  in  assess- 
ments and  in  contracting  debt  by  such  municipal  corpora ti'>ns: 
and  the  Legislature  may  regulate  and  fix  the  wages  or  salaries, 
the  hours  of  work  or  labor,  and  make  provision  for  the  protection, 
welfare  and  safety  of  persons  employed  by  the  state  or  by  any 
county,  city,  town,  village  or  other  civil  division  of  the  state,  or 
by  any  contractor  or  subcontractor  performing  wark,  labor  o*" 
services  for  the  state,  or  for  any  county,  city,  town,  village  or 
other  civil  division  thereof. 

OoDst    1846.  art  VIII,  f  9,  amended  tn  1MB. 

I  2.  Clanslileatlon  of  cltteiit  jgeaeral  aad  iipeelal  eltr 
la^«r«)  apeclal  city  laiv«|  Mo^r  passed  by  levtalatare  aad 
acceptance  by  cities. 

All  cities  are  classifies  according  to  the  latest  state  enumera- 
tion, as  from  time  to  time  made,  as  follows:  The  first  class  in- 
cludes all  cities  having  a  population  of  one  hundred  and  seventy- 
five  thousand,  or  more;  the  second  class,  all  cities  having  a  popu- 
lation of  fifty  thousand  and  less  than  one  hundred  and  seventy- 
five  thousand;  the  third  class,  all  otner  cities.  Laws  relating  to 
the  property,  affairs  or  government  of  cities,  and  the  several  de- 
partments thereof,  are  divided  into  general  and  special  city  laws; 
general  city  laws  are  those  which  relate  to  all  the  cities  of  one 
or  more  classes;  special  city  laws  are  those  which  relate  to  a  single 
city,  or  to  less  than  all  the  cities  of  a  class.  Special  city  laws 
shall  not  be  passed  except  in  conformity  with  the  provisions  of 
this  section.  After  any  bill  for  a  special  city  law,  relating  to  a 
city,  has  been  passed  by  both  branches  of  the  Legislature,  the 
house  in  which  it  originated  shall  immediately  transmit  a  certified 
copy  thereof  to  the  mayor  of  such  city,  and  within  fifteen  days 
thereafter-  the  mayor  shall  return  such  bill  to  the  house  from 
which  it  was  sent,  or  if  the  session  of  the  Legislature  at  which 
such  bill  was  passed  has  terminated,  to  the  Governor,  with  the 
mayor's  certificate  thereon,  stating  whether  the  city  has  or  has 
not  accepted  the  same. 

^  In  every  city  of  the  first  class,  the  mayor,  and  in  every  other 
city,  the  mayor  and  the  legislative  body  thereof  concurrently, 
shall  act  for  such  city  as  to  such  bill;  but  the  Legislature  may 
provide  for  the  concurrence  of  the  legislative  body  in  cities  of  the 
first  class.  The  Legislature  shall  provide  for  a  public  notice  and 
opportunity  for  a  public  hearing  concerning  any  such  bill  in  every 
city  to  which  it  relates,  before  action  thereon.  Such  a  bill,  if  it 
relates  to  more  than  one  city,  shall  be  transmitted  to  the  mayor 
of  each  city  to  -^'hich  it  relates,  and  shall  not  be  deemed  a.,-cepted 
unless  accepted  as  herein  provided,  by  every  such  city.     When- 

4H 
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#Ter  a 07  BQch  bill  ia  accepted  as  herein  provided*  it  shall  be  sub- 
ject as  are  other  bills,  to  the  action  of  the  Goremor.  Wh«necer, 
dnrini;  the  session  at  which  it  was  passed,  any  such  bill  is  rs- 
tnmed  without  the  acceptance  of  the  city  or  cities  to  which  it 
relates,  or  within  snch  fifteen  days  is  not  returned,  It  may  never- 
theless again  be  passed  by  both  branches  of  the  Legislature,  an4 
It  shall  then  be  subject  as  are  other  biUs^  to  the  action  of  the 
Governor.  In  every  special  city  law  which  has  been  accepted 
by  the  city  or  cities  to  which  it  relates,  the  title  shall  be  followed 
by  the  words  "accepted  by  the  city,"  or  "cities,"  as  the  caso 
may  be;  in  every  such  law  which  is  passed  without  such  accept- 
ance, by  the  words  "  passed  without  the  acceptance  of  the  city," 
or  **  cities,"  as  the  case  may  be. 

New.    Amended  ia  1907. 

f  S.  Blectlom  of  eltr  oflleera,  ^pvlieB  to  be  lieMf  exteBsioa 
A»d  Abrtdsmeat  of  terats. 


All  elections  of  city  officers,  including  supervisors  and  judicial 
officers  of  inferior  local  courts,  elected  in  any  city  or  part  of  a 
city,  and  of  county  officers  elected  in  the  counties  of  New  York 
and  Kings,  and  in  all  counties  whose  boundaries  are  the  same  as 
those  of  a  pity,  except  to  fill  vacancies,  shall  be  held  on  the 
Tuesday  succeeding  the  first  Monday  in  November  in  an  odd-num- 
bered year,  and  the  term  of  every  such  officer  shall  expire  at  the 
end  of  an  odd-numbered  year.  The  terms  of  office  of  all  such 
officers  elected  before  the  first  day  of  January,  one  thousand 
eight  hundred  and  ninety-five,  whose  successors  have  not  then  been 
elected,  which  under  existing  laws  would  expire  with  an  even- 
numbered  year,  or  In  an  odd-numbered  year  and  before  the  end 
thereof,  are  extended  to  and  including  the  last  day  of  December 
next  following  the  time  when  such  terms  would  otherwise  expire; 
the  terms  of  office  of  all  such  officers,  which  under  existing  laws 
would  expire  in  an  even-numbered  year,  and  before  the  end 
thereof,  lire  abridged  so  as  to  expire  at  the  end  of  the  preceding 
year.  This  section  shall  not  apply  to  any  city  of  the  third  class, 
or  to  elections  of  any  judicial  officer,  except  judges  and  justices 
of  inferior  local  courts. 


%%  1-3  rONSTITUTION  OF  KEW  YORK.         Act.  XIU 

ARTICtB  THIItf fi:fill*fa. 

Bee.    1.  Oatli  of  pfllc«.> 

2.  Ofdclal  bribei;^  and  corraptidn. 

S.  Offer  br  promise  io  bribe. 

4.  Pet*oii  .bribed  t>r  offfrtiiir  a  bribe  id«7  be  a  wttiiMf. 

B.  rrM  pefliM.  frenMug  prlflloffii,  etc.,  not  to  W  rw^ltptf  by  k  #«bl|e 

oAeer;  ^eaaUr*  . 

<K.  lleoiOTt)  bf  dlntrlct  nttprnef  for  tallare  to  proMcnie;  axpeiMes  of 

profceoiloM  for  brlberx. 

Members  of  the  I^ef^islnture,  niid  nil  ofilrers  exeentlre  and  Ju- 
dicinl,  except  snob  inferior  oflicers  ns  shall  b^  hj  law  ezemnted 
shall,  before  they  enter  on  the  duties  of  their  respective  oflices, 
tnko  add  sutitertlie  thr  foUowiov  oath  or  offirmatlops  **  I  |lo 
solemuly  swear  (or  afllrni)  that  I  will  support  tha  Cdastftutioa 
of  tbo  United  States,  and  the  Constitutfou  of  the  State  of  J^ew 
York,  and  that  I  will  faithfully  discharge  tho  duties  of  the  ofbce 

of  ,  according  to  the  ]&<^st  of  my  ability;**  and  all  such 

offleers  who  shall  have  Wep  choaen  at  any  election  9nall,  before 
they  ent^f  on  the  duties  of  their  respectiye  ofiices*  take  and  sub* 
srribe  the  oath  or  affirmation  above  preseribed,  together  with  the 
foliowiiia  additiou  thereto,  nn  pa  it  thereoi;; 

'*And  I  do  farther  solemnly  pwear  (or  affirm)  thai  1  have  ^oi 
direetiy  or  iudirect)y  paid,  offered  or  promised  to  pay,  couiributed, 
or  offered  or  protntsed  to  contribute  any  money,  or  other  valuable 
thina  as  n  coasideratioa  or  f«^wara  for  the  giving  or  withholdllig 
a  vote  at  the  elaetioa  ot  whic^L  I  was  elected  to  said  office,  and 
hate  not  made  a^y  promise  to  influence  the  giving  or  wlthholdmg 
any  such  vote/'  and  no  other  oath,  dedaratioa  or  test  ahaU  ba 
rftfiuired  a&  a  qualification  for  any  office  of  publlo  trust 

Conet    1846,  art.  Itfl,  |  !>  anendod  la  18T4.    . 

i  2.  Olllfrlai  bribery  anA  cii#vapiti»a. 

Any  person  holding  office  under  the  laws  of  tblS  State  whO. 
except  in  payment  of  his  legal  salary,  fees  or  perquisites,  snail 
receive  or  consent  to  receive,  directl^  or  indirectly,  anything  of 
value  or  of  personal  advantage,  pr  the  promise  thereof,  for  per- 
forming or  omitting  to  perform  any  official  act,  or  with  the  ex- 
press or  implied  understanding  that  his  official  action  or  omission 
to  act  is  to  be  in  any  degree  influenced  thereby,  shall  be  deemed 
guilty  of  a  felony.  This  section  shall  not  affect  the  validi^  of 
any  existing  statute  in  relation  to  the  offense  of  bribery. 

Const.    1846,  art.  XV,  f  1.  added  In  1874. 

I  8.  Offer  or  promise  to  bribe. 

Any  person  who  shall  offer  or  promise  a  bribe  to  an  officer,  if 
it  shall  be  received,  shall  be  deemed  guilty  of  a  felony  and  liable 
to  punishment,  except  as  herein  provided.  No  person  offering  a 
bribe  shall,  upon  any  prosecution  of  the  officer  for  receiving  such 
bribe,  be  privileKed  from  testifying  in  relation  thereto,  and  he 
shall  not  be  liablo  to  civil  or  criminal  prosecution  therefor,  if  he 
shall  testify  to  the  giving  or  offering  of  such  bribe.  Any  peraoc 
who  shall  offer  or  promise  a  bribe,  if  it  be  rejected  bv  th«  officer 
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to  whom  it  was  tendered,  shall  be  deemed  guilty  of  an  attempt 
tu  bribe,  which  is  hefetoy  dflclAfffd  to  be  B  ItJony. 


Apy  person  charged  vyith  recpfvlntf  a  brlb«.  or  with  offering  or 
ptomiismg  II  bribe,  shall  be  permitted  to  testify  In  his  own  behalf 
\n  mixr  oivlj  qf  cr|mioa|  [)rQ90QUt){>D  tl^erefqr. 

Const.  1846,  art.  XV.  S  3.  added  In  1874. 

teivca  by  pnnllfl  prtl<Jeri  ^ei|fiKy. 

No  publia  offloer,  or  porsqn  aleflted  or  appointed  to  n  public 
office,  unaer  tna  tt|,wa  of  thl»  $tntPt  shall  alr«ctiy  or  indu'cptiy 
ask,  demaud,  acqu^pfc,  rapclvo  op  cons^iU  to  receive  for  hi^  own 
Dae  or  benefit,  or  for  tl^o  uko  or  benefit  of  another,  any  free  pnsa, 
free  trapsportatlon,  franking  privilege  or  Ulscrmiination  in  pas- 
aenger,  telegraph  or  telfphoue  ratps,  from  awy  per^ou  or  corpora- 
tioD,  or  walce  use  of  tbp  papie  himself  or  in  iroujuuctipM  ^Yith 
another.  A  peraoi^  who  viplatps  au)*  provision  of  this  section, 
shall  be  deomad  guilty  o^  4  misdemeanor,  aim  shall  forfeit  hh 
office  at  the  suit  of  the  Attornuy-Oeneral.  4-ny  /corporation,  or 
officer  or  agent  thereof,  who  ahs^U  oft^f  QT  promise  to  a  public 
officer,  or  peraon  elected  or  appointed  to  a  ^Uhllo  offloe*  any  such 
free  pasa.  free, transportation,  franking  privilege  or  dlacninina- 
tion,  ahall  also  be  deemed  polity  of  a  rpiKuemeador  and  liable  tp 
pnni.shment  except  as  herein  provided.  No  person,  or  officer  ot 
agent  of  a  corporation,  giving  nny  sucl)  free  pass,  frpe  trnpa- 
portatioD,  franking  privilege  or  diacrlminntloti  hereby  prohibited, 
shall  be  privilaged  fropi  testifying  in  r^lntiQP  thereto,  and  he  ©hall 
not  be  liable  to  civil  or  cripiinA)  proaecuUon  therefpf  (i  00  Sh^U 
testify  to  the  giving  at  the  same. 

I  Q.  ll,*i|iioTiil  of  dl#<ri«|  attorney  iam  fi&|livo  tO  pron^n 
pnt^i  e:(pe)iaf»p  pf  profecptiona  fof  ^rfpe^r* 

-  Any  diatriot  attx)rne7  who  shall  fail  faithfully  to  prosecute  a 
fierfton  charged  iirith  the  violation  in  hia  poun|:y  of  au^  provision 
Of  ikia  artiol^  which  ipi^y  eomo  to  his  knowledge*  shall  be  re- 
^loVed  ftom  ofdee  by  the  GovDnM)r,  after  duo  notice  and  an 
opportanity  of  bfeing  heard  in  his  deCenae.  tl^be  axpensea  which 
•hall  bo  incntred  by  any  county,  in  inveatigatiug  and  prosecuting 
any  obargo  of  bribery  or  attempting  to  bribe  any  peraon  holding 
oAoo  tiDaer  the  laws  of  this  State  witbi^  auoh  tpupt^,  or  oj 
faceiyintf  bHbfs  by  any  anch  peraon  in  said  county,  shall  be  a 
ch4rf»  ggslag)  the  State*  and  their  paymant  by  tho  State  ahal)  bo 
prttTidtd  fbff  by  law. 
OMBt.   VMM,  ^  XV,  I  4.  idM  la  tM.       , 
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ARTIOIiB  FOVRTBBUfTH. 

ftoc.    1.  Aa«iidiii«it  to  coBstltation,  bow  proposed,  rotod  upon  and  rmtUtod. 
S.  Faturo    eoutltutlMial    conTentiont;  •  how    called ;    election    of    dele- 

gates;  compenaatlon;  quonini;  ■ubmlaaloii  of  amendineDta;  oitoaca; 

rolea;  Tacanciea;  taking  effect. 
S.  ▲m^dments  of  conTontlon  and  leglalatnre  aabmltted  colncldeatlj. 

i  1.  ABaerndBiemta  to  eonstltwtlOBy  lioiir  proposed,  voted 
«poA  aad  rattfled. 

Any  amendment  or  amendments  to  this  Ck>nstitation  may  be 
proposed  in  the  Senate  and  Assembly;  and  if  the  same  shall  be 
agreed  to  by  a  majority  of  the  members  elected  to  each  of  the 
two  houses,  such  proposed  amendment  or  amendments  shall  be 
entered  on  their  Journals,  and  the  yeas  and  nays  taken  thereon, 
and  referred  to  the  Legislature  to  be  chosen  at  the  next  general 
election  of  senators,  and  shall  be  published  for  three  months 
preyious  to  the  time  of  making  such  choice;  and  if  in  the  IjCgis- 
lature  so  next  chosen,  as  aforesaid,  such  proposed  amendment  or 
amendments  shall  be  agreed  to  by  a  majority  of  all  the  members 
elected  to  each  house,  then  it  shall  be  the  duty  of  the  Letrislnture 
to  submit  such  proposed  amendment  or  amendments  to  thp  pennle 
for  approval  in  such  manner  and  at  such  times  as  the  Legisla- 
ture shall  prescribe;  and  if  the  people  shall  approve  and  mtify 
such  amendment  or  amendments  by  a  majority  of  the  electors 
voting  thereon,  such  amendment  or  amendments  shall  become  a 
part  of  the  Constitution  from  and  after  the  first  day  of  January 
next  after  such  approval. 

Const.    1846,  art.  ZIII,  I  1. 

I  9.  Future  eonstltiitlonml  eonTentiossi  bow  ealledi 
eleetlon  of  delevateni  eoBspeaautloBi  «iioriiiiit  subittlaalon 
of  amendBsentsi  ollleera)  rnleai  vaeanetesf  taklnv  eCeet. 

At  the  general  election  to  be  held  in  the  vear  one  thousand  nine 
hundred  and  siiteen,  and  every  twentieth  year  thereafter,  and 
also  at  such  times  as  the  Legislature  may  by  law  provide,  the 
question,  "  Shall  there  be  a  convention  to  revise  the  Constitution 
and  amend  the  same?  "  shall  be  decided  by  the  electors  of  the 
State;  and  in  case  a  majority  of  the  electors  voting  thereon  shall 
decide  in  favor  of  a  convention  for  such  purpose,  the  electors  of 
every  senate  district  of  the  State,  as  then  organized,  shall  elect 
three  delegates  at  the  next  ensuing  general  election  at  which 
members  of  the  Assembly  shall  be  chosen,  and  the  electors  of  the 
State  voting  at  the  same  election  shnll  elect  fifteen  delegates-at- 
large.  The  delegates  so  elected  shall  convbne  at  the  capltol  on 
the  first  Tuesday  of  April  next  ensuing  after  their  election,  and 
shall  continue  their  session  until  the  business  of  such  convention 
shall  have  been  completed.  Every  delegate  shall  receive  for  hia 
services  the  same  compensation  and  the  same  mileage  as  shall 
then  be  annually  payable  to  the  memberr  of  the  Assembly.  A 
majority  of  the  convention  shall  constitute  a  quorum  for  the 
transaction  of  business,  and  no  amendment  to  the  Constitution 
shall  be  submitted  for  approval  to  the  electors  as  hereinafter  pro« 
vided,  unless  by  the  assent  of  a  majority  of  all  the  delegates 
elected  to  the  convention,  the  yeas  and  nays  being  entered  on  the 
journal  to  be  kept.  The  convention  shall  have  the  power  to  ap- 
point aach  oflloera,  employes  and  assistants  as  It  may  deem  necM- 
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sai7,  and  ^x  their  compensation  and  to  provide  for  the  printing 
of  its  documents,  journal  and  proceedings.  The  convention  shall 
determine  the  rules  of  its  own  proceedings,  choose  its  own  offi- 
cers, and  be  the  judge  of  the  election,  returns  and  qualifications 
of  its  members.  In  cane  of  a  vacancy,  by  death,  resignation  or 
other  cause,  of  any  district  delegate  elected  to  the  convention, 
such  vacancy  shall  be  filled  by  a  vote  of  the  remaining  delegates 
representing  the  district  in  which  such  vacancy  occurs.  If  such 
Ttcancy  occurs  in  the  office  of  a  delegate-at-large,  such  vacancy 
shall  be  filled  by  a  vote  of  the  remaining  delogates-at-large.  Any 
proposed  constitution  Or  constitutional  amendment  which  shall 
have  been  adopted  by  such  convention,  shall  be  submitted  to  a 
vote  of  the  electors  of  the  State  at  the  time  and  in  the  manner 
provided  by  such  convention,  at  an  election  which  shall  be  held 
not  less  than  six  weeks  after  the  adjournment  of  such  conveu- 
tioa  Upon  the  approval  of  such  constitution  or  constitutional 
amendments,  in  the  manner  provided  in  the  last  preceding  sec- 
tion, SQch  constitution  or  constitutional  amendment,  shall  go  into 
effect  on  the  first  day  of  January  next  after  such  approval. 

Comat.    1846.  art.  XIII,  |  2. 
I  3.  AMtendmeAts    of    conveatlom    and    leffislature    anb* 

Any  amendment  proposed  by  *i  constitutional  convention  relat- 
ing to  the  same  subject  as  an  amendment  proposed  by  the  Legis- 
lature, coincidently  si  bmitted  to  the  iwople  for  approval  at  the 
general  election  held  in  the  year  one  thousand  eight  hundred  and 
binetj-fonr,  or  at  any  subsenupnt  election,  shall,  if  approved,  be 
deemed  to  snperaede  the  amendment  so  proposed  by  the  Legis- 
latnrCi. 
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ARflOLB    FirTBflSNTBL 

8««.    1.  l^liiM  of  ttkldff  <iflr«et. 

I  1.  Tfme  «f  tnklnir  eir«4i|. 

This  Oonstftutlon  shall  be  Id  foro6  frotD  and  Inttludlng  the  flnit 
day  of  Jnpimr>%  ono  thousand  eight  httodreil  and  ninflty-flTa,  ex< 
oept  as  bci-ela  otherwise  provided. 

Done  in  Gouvention  at  the  Oapltol  in  tlie  oltF  of  Albany, 
the  t^ventyMilntb  da^-  of  September,  in  tba  yMr  one  th<M»< 
t$apd  eight  hundred  and  nioaty-four,  and  of  the  tnd«p«nd« 
eiue  or  the  United  Btatea  of  America  the  one  hnndrod  nnd 
Qjiieteentli.  " 

111  witnrss  ^^' hereof,  we  hitve  heroonto  anbaoHbed  <mii 
p  antes.  •'  • 

JOSEPH  UODGBB  CHOATB,   ' 

president  and  l^elepair-ai'lAirge. 

Ckakles  Eu^orr  Fitch, 

Beorefaiy. 
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Ac«tfeHlfle«.  Art.  Sec. 

application  of  litferttlutt  fdHd   i....« IX      9 

Aeti*na. 

legislature  may  ftlter,  fcte.,  juHsdlctloti  and  t>^ocee<lings  in 

law  and   equity    VI  3 

not    affected    : t  i7 

private  or  local  bill  cbanffing  venue  prohibited*  •«•« Ill  18 

Asrlcnltaral  I^anda. 

leases  of    ..* ».,.« ,, I     13 

Alt«nmtlon« 

restraints  upon,  abolished    ; I     14 

AllCi4<al  Tenvre. 

All  landa  bel4  bf I    12 


to  constitution • XIV      I 

of  convention  and  legislature  to  constitution  tubmltted  co- 
iricidently    7 XIV       Z 

Appeals. 

See,   also,   "Appellate   DtVlSioMl"    "  Coust   or   Ap- 

jurlsdlctTotl  of  coUn  of  $ti^tMJ, VI       9 

judge  not  to  sit  in  review  af  lilt  own  dtcUlons ,       VI      3 

Appellaie  Dlvfaloii. 

how    constitute-'    

designation  ot  ju^iees  of 

powers  of  Ju«ie«   

jurisdiction  of  general  term  transferred...*.... 

transfer  of  at>beflls  to  another  depaHtneht 

justice  not  to  lit  In  review  of  hlA  own  decisions. 

designation  of  special  and  trial  terms 

assignment  of  justices  to  special  and  trial  terms. 

gpixrintment  tii4  ftnlBvtl  of  refwrta^.  «>. .«.«.. 

may   appoint  ana   remove  clerk VI     19 


«■•«•*»••«••••• 


^} 

1 

VI 

2 

VI 

2 

VI 

2 

VI 

3 

VI 

? 

VI 

2 

VI 

2 

Appropriations. 

requisites  of  appropriation  bills   .••;••  •  •.•  •  •  HI  21 

general  Provisions  not  to  be  inserted  in  appropriation  bills,  III  Kl 
two  thirds   vote   required    for   appropriatiofii    for   loeat   of 

f>rfTfltff  mirp<H«« > U I  20 

approval  of  veto  of  senarate  item*  by  srovefHor JV  n 

state  moneys  to  be  oaid  oursuant  to  appropriation  only. ...  Ill  ?T 

lor  private  claims  aRain^t  state * . .  <  ITT  Iff 

for  nstotsnaMe  of  ^anala >. VII  0 
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Army.  Art.  Sec 

absent  electors  not  to  be  deprived  of  vote • U  1 

Aaaemblace. 

right  of,  guaranteed ••••••• ••••  I  9 

Assembly-. 

number  and  terms  of  assemblymen Ill  2 

apportionment  of  assemblymen   Ill  6 

creation  of  assembly  districts Ill  5 

ratio  for  apportionment  of  assemblymen Ill  6 

division  of  counties  and  cities  into  districts Ill  5 

power  of  impeachment  VI  18 

succession  of  speaker  to  governorship IV  7 

compensation  and  mileage  of  members Ill  6 

Attorney«at-Ijafr, 

judges  not  to  act  at • VI  20 

Attorney-General. 

Sec,  also,  "  Orrxcaas;  **  "  Stats  OFWCiaa.** 

election    and  term  of ••  V  1 

compensation    •••.  V  1 


• 


Andlt. 

legislature  not  to  audit  private  claims HI    19 

claims  barred  by  statute  of  limitations  not  to  be  allowed,    VII      6 

B. 
Ball. 

excessive,   prohibited    •. • I      6 

. 

See,  also,  "  Savings  Banks.'* 

special    charters   prohibited    VIII  4 

legislature  not  to  authorize  suspension  of  specie  payments,  VIII  5 

registrv  of  bills  and  notes  issued  as  money VIII  6 

billholders  are  preferred  creditors VIII  8 

liability   of  stockholders    VIII  7 

Bills. 

See,      also,      "AppaopaiATXONs; "      "  LiciSLATtTU;  ** 
**  Statutes." 

approval  or  veto  by  governor IV      0 

passage  over  veto  IV       9 

Blind. 

legislature  may  provide  for  education  and  support •  •  VIII 9, 14 

Board  of  Supervisors. 

See  **  Supervisors." 

Bonds. 

See,  also  "Debt." 

limitation  of  indebtedness  of  ct*ies  and  counties VIII     10 

direct  tax  for  payment  state  bonds Vil       4 

Bookmaklns. 

prohibited    • 1       9 
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Bvtiberr*  Art.  Sec. 

official  bribery  and  corruptiofi XIII  2 

offer  or  protnite  to  bribe. XIII  2 

person  offering  or  receiving,  disqualified  as  elector II  2 

person  bribed  or  offering  a  bribe  may  be  a  witness XIII  4 


»• 


private  or  local  bills  for  building,  prohibited Ill    IS 

C. 
CsiBAl  CoaaaalnnioMera. 

powers  devolved  on  superintendent  of  public  works V      8 


Cmmsiln. 

not  to   be  sold VII  8 

no  tolls  to  be  imposed VII  9 

disposition  of  funds  VII  8 

improvement  of  VII  10 

appropriations  for  maintenance    VII  9 

contracts  for  work  or  material VII  9 

extra  compensation  to  contractor  prohibited VII  9 

cancellation  of  contracts VII  9 

appointment  of  employees   V  8 

powers  of  canal  commissioners   devolved  on  superintend> 

ent  of  public   works V  8 

commissioners  of  canal   fund V5,6 

canal  board  constituted  V  5 

powers  and  duties   V  6 

not  to  allow  claims  barred  by  statute  of  limitation. . . .  VII  6 
C«nn«a. 

enumeration  of  inhabitants Ill  4 

Cluirttmble  iBatltvtlOBA. 

state  and  municipalities  may  provide  for  support  of  in- 
mates   VIII  )4 

C^aritlen. 

See  "  State  Boakd  or  Charitiis." 

Ckartem. 

See,  also,  "  Coifokations.*' 

by  King  of  Great  Briuin  before  1775  not  affected I  17 

by  state  not  affected  T  17 

of  savinss  banks  to  be  uniform VTII  4 

special,  for  banking  purposes  prohibited   VIII  4 

Cljrovit  Courts. 

abolished;  jurisdiction  vested  in  supreme  court VI  6 

Cltl«s. 

See,  also,  **  Municipal  Corporations." 

legislature  to  provide  for  organization  of XlT  1 

regulation  of  wages,  etc.,  of  employees  oi X 1 1  1 

classification  of    XII  2 

general  and  «pecial  city  laws <<^li  2 

enactment  and  acceptance  of  special  city  laws Xll  2 

division  into  assembly  districts   1|I  o 

blocks  not  to  be  divided  in  senate Misti icts Ill  4 

election  or  appointment  of  officers . . .  .^ X  2 

civil  service  appointments  and  promotions V  9 

preference  of   veterans    V  9 

extension  and  abridgement  of  terms  of  officers XI 1  9 

57 
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OltitfS  —  Continued.  Aft*  Bm. 

wfaen  eleotien  ef  officers  to  b«  held *»  XII  3 

tnemlMrs  of  lefisUturo  disqualified  as  offcers Ill  7 

when  looal  Utl'^titt  hoof  to  aet  $$  board  of  stspofrliors. .  Ill  26 
antra  eompattsatioti  td  oflUars,  «efitraetort«  «tc*»  droblMtedi  III  28 
may  provide  for  support  of  inmates  of  charitable  institu- 
tions      Vm  14 

tiot  to  ffive  mon«|r  wr  crtdit  to  Hid  privnte  ttttdcrmdnf . . . , .  VllI  10 

not  to  own  corporate  stocks  or  bonds VlII  10 

to  incur  debt  for  city  purposes  only VIII  10 

limitation  of  indebtedness VIII  10 

maximum  rate  of  taxation >  i  * » i » •  •  •  • « t  •  .V .  t  VIU  IQ 

Citikenp, 

See,  also,  "  Elections." 
not  to  be  disfranchised,  unless,  etc 1 I      1 

Vitt  Court  of  Brooklyn. 

abolished;  judges  transferred  to  supreme  court VI       6 

jurisdiction  vested  in  supreme  court ,...       VI  2,  6 

Civtl  Service, 

See,  also,  "  Officbbs)  "  "  Statb  Oryicami." 

appointments  and  promotions , .  • .         V      9 

prefarcneo  of  veterana   ...,.«...  i ,        V      9 

Clnlma. 

See,  else,  "Audit." 
Qot  to  be  audited  or  allowed  when  barred  by  itatute  of 

limitations   VII      6 

yeas  and  nays  on  bill  releasing  public  claim HI    95 

Commlanionera  of  Canal  Fund. 

board  constituted « .  * « » .         V       5 

poworB  ftnd  duties V      6 

Commioaioner*  of  Land  Olllee. 

board  constituted    V      6 

powers  and  duties  of  board ..i. .***....         V      6 

Common  I«afr. 

how  far  in  force * . .  I     16 

CoHftptroller. 

See,  also,  "  OFFiCEBSa  "  **  State  OtflCWi.** 

election  and  term  of V       1 

compensation    ,...,,,«         V      1 

Constitution. 

time  of  talcing  effect XV  1 

how  amended   XIV  1 

future  constitutional  conventions  . .  .^ i  * . .  • XIV  2 

amendments  of  convention  and  legislature  aubimtted  co- 

incidently XlV  3 

Contracts. 

contract  system   of  prison  labor  abolished. Ill  29 

extra  compensation  to  contractors  prohibited   Ill  2S 

for  work  or  materials  on  canal , , . « VTI  9 

extra  compensation  pp  canal  contracts  prohibited   Vll  9 

•ancellation  of  canal  contracts VII  9 
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Corporations.  Aft.  i«^ 

definition  of  term  t  •  1 1 .  j . . « « j VIII  8 

charters  by  K^ng  of  Great  Britain  before  1775  opt  tffccted,          I  17 

charters  by  sute  not  affected I  17 

to  be  formed  under  genetiU  HiWif  C3cce|)t,  etc.. , VIII  1 

laws  for  fonnattoii  of,  tubjcOf  ttf  aiteratiort  and  ret)feal....  VlII  1 

private  or  local  bill  ehsrtering  bridge  tottiptLnitu  pfohibittfd,      III  IS 

special  banking  charters  prohibited  VIII  5 

charters  of  savings  banks  to  be  tiniforni VIII  -4 

dues  from,  to  be  secured , ; VIII  2 

liability  of  stockholders  of  bank VIII  7 

may  sue  and  be  sued VIII  3 

munidpaliticw  not  to  hold  corporate  ttoelts  or  bonda VIII  10 

CoFreetlonal  InutiiUkUttmut 

muitidpalities  may  prdyide  fof  iiuppoH  of  liiffiatM Vlil  14 

Coasisel. 

accused  entitled  to  appear  with ««.*.•  ««••••••••.  I  6 

Co«4tleft. 

private  or  local  bills  locating  or  changing  cour^y  seat  pro- 
hibited      Ill  18 

number  of  senators  for  each  county Ill  4 

not  to  b«  divided  In  formation  of  setiat*  distrloti  accept. 

etc    * ,....  Ill  4 

election  and  terms  of  ofRctfs. <....> , X  1,  2 

time  of  felefction  of  offlcers. « * X  4 

removal  of  oflkers   X  I 

board  of  supervisors  to  be  etoeted Ill  20 

when  legislative  body  of  city  to  act  ai  board  Of  superviaors.  III  23 

local  legislative  powers  of  lUperviaors  ano   auditors in  l 

extra  comoensation  to  officers*  cotitraetofs.  etc.,  nrohihiledj  III  23 
may  provide  for  support  of  IftMdtes  of  charitable  institu- 

tsofis vriT  U 

not  to  give  money  or  credit  to  aid  nrivate  undertaking...*  ViTT  io 

to  ioeur  debt  for  county  purposes  only  < «...  i  ..*........ .  VTTT  in 

not  to  own  eornornte  stock  or  bonds. . . « « « i VT^T  in 

UmiUtion  of  indebtedness    ««.«<..  VT^T  10 

tnaxifflum  rale  of  tantion   « ,•«.!. VIII  10 

r.guiatlnn  of  wagea«  etc»  of  aaployeca  bf .  • .  * ••«••..  Xll  1 

clrctinn  and  term  of  oflicc X  1 

ti«re  of  election   A  4 

rcmovai    «... « * **.... A  1 

to  Lc  clerk  of  supreme  court • \  i  Jv 

Contttr  Co«rtii« 

See,  also,  "  Coukty  Judge."  . 

continued V'  *4 

juHidietion   ; VI  14 

term  of  office  of  judges VI  14 

Sec,  a1«o«  '*  Cdt»Tt  CotttM.** 

term  of  officfe  VI  14 

Hualifieations »..  VI  20 

bowers  and  dutlM   VI  14 

Mlary  VI  14 

whett  to  be  iurrotfato VI  15 

age  Umlt  -.... VI  I'i 

▼acandd  m  bmtd , .  vi  is 

not  to  pfa«:ticc  a«  Ittoftlfer,  ttotpH  «tc VI  20 

cteeUeil  Of  IfJwitl  toMtiif  Jadj^. / VI  16 


INDEX  TO  CONSTITUTION. 

€o«rt  for  Trial  of  Impenelimemts. 

See  "  Impkacbmbnts." 

Co«rt  of  Appealfl.  Art  Sec 

continued VI  7 

how  constituted;  terms  of  office VI  7 

qusltfications  of  judges    VI  20 

compensation  of  judges VI  12 

age  Umit  of  judges VI  12 

removal  of  judges VI  11 

judges  not  to  hold  any  other  office VI  10 

vacancies   VI  8 

designation  of  supreme  court  justices  as  associate  judges. . .  VI  7 

jurisdiction    VI  0 

judge  not  to  sit  in  review  of  his  own  decisions VI  3 

clerk  of;  compensation  VI  19 

Covrt  of  ComaaoM  Plesis  of  Nc^r  York  Covmtjr* 

abolished    VI  5 

judges  transferred  to  supreme  court VI  5 

jurisdiction  vested  in  supreme  court VI  2,6 

transfer  of  appellate  jurisdiction VI  5 

Covrta* 

See,  also,  "AprxLLATK  Division;  **  **  Cikcuit  Coubts;  " 
"  CouNXY  CouETs;  *'  "  Court  of  Appeals;  "  "  Coubt 
OF  Common  Pleas;  "  **  Coubts  of  Sessions;  " 
"  Coubts  of  Special  Sessions;  "  "  Supebiob 
Coubts;  "  "  Supbbme  Coubt;  "  Subbooatb's  Coubt/* 

judges  not  to  hold  any  other  office VI  10 

court  for  trial  of  impeachments VI  13 

suspension  of  judge  pending  trial  of  impeachment VI  13 

age  limit  of  county  judge  and  surrogate VI  15 

judicial  officers  not  to  receive  fees VI  20 

election  of  local  judicial  officers VI  16 

power  to  establish  inferior  local  courts VI  18 

clerks  of  courts VI  19 

courts  of  oyer  and  terminer  abolished VI  6 

circuit  courts  abolished  VI  6 

city  courts  abolished   VI  5 

|unsdiction  of  dty  courts  vested  in  supreme  court VI  5 

{udges  of  city  courts  become  justices  of  supreme  court. . .  VI  S 
egislature  may  alter,  etc.,  jurisdiction  and  proceedings  in 

law  and  equity VI  8 

Courts  of  Ojr«r  and  TermlMcr. 

abolished;  jurisdiction  vested  in  supreme  court VI  6 

Courts  of  8«bbIoas. 

abolished;  jurisdiction  transferred  to  county  court VI  14 

Courts  of  Speelal  Sessions* 

jurisdiction  of  VI  28 


no  person  to  be  twice  put  in  jeooardy I  6 

accused  may  appear  in  person  and  with  counsel I  6 

capital  or  infamous  crime,  except,  etc.,  to  be  tried  on  in- 
dictment    I  6 

privite  or  local  bill  changing  venue  prohibited Ill  18 

'  hnkl  and  unusual  punishments  prohibited  I  5 

'  cqecefsi«e  bvl  and  fines  prohibited t  5 

^rrttnof  may  grant  pardons,  etc IV  5 

accused  tiot  to  be  compelled  to  testify  against  himself...  I  8 

legislature  to  exclude  convicts  from  suffrage 11  3 

truth  of-'^ffimtnal  libel  admissible  in  evidence I  8 


INDEX  TO  CONSTITUTION. 


De«f  and  D«inb.  Art  S«c 

legislature  may  provide  for  education  and  support •  •  •  •  VIII  9, 14 

Death. 

right  of  action  for  damages  not  to  be  abrogated I  18 

amount  recoverable  not  to  be  limited..... I  18 

Qobt. 

oblintion    of,   not   affected 1  17 

credit  or  money   of  state   not  to   be   given   to  aid  private 

undertaking s  VIII  9 

power  of  state  to  contract VII  2 

power  of  sute  to  contract,  to  repel  invasions VII  3 

limitation   of   legislative  power  to   create VII  4 

interest   on,   alteration    of VII  4 

pavment  of  debts  of  the  state VII  4, 11 

debts  of  the  state  for  improvement  of  highways VII  12 

sinking   funds,   how  ke- 1   and   invested VII  5 

when  ayes  and  nays  necessary  on  bill  creating  public  debt.      III  25 

municipalities  to  incur  debt  for  municinal  purposes  only. .  VITI  10 

limitation  of  indebtedness  of  cities  and  counties VIII  10 

Dflatrlct  Attorner*. 

election  and  terms  of  office X  1 

time   of   election X  4 

removal     X  1 

for  failure  to  prosecute  public  officer XIII  6 

IMatrlct  Covrta. 

election  of  justices;  term  of  office.. VI  17 

terms  of  present  justices • VI  23 

IMtebea. 

for  drainage  of  agricultural  lands..... I  7 

Divorce. 

to  be  granted  only  by  judicial  proceedings •••         I  9 


Dnslamare. 

of  agricultural  laAds  under  general  laws.... I  7 

private  or  local  bills  prohibited /..  Ill  18 

Dae  Process  of  liaTr. 

life,  liberty  and  property  protected • I  6 

B. 
Bleetioaa. 

registration  and  election  laws  to  be  passed II  4 

local  bills  regulating  conduct,  etc.,  prohibited   Ill  18 

for  election  of  supervisors  prohibited  Ill  18 

registration    and    election    boards    to    be    bi-partisan,    ex* 

cept,  etc    II  6 

time  of  elections  for  legislature Ill  0 

manner  of  voting  .II  5 

qualification  of  voters    II  1 

voters  not  to  be  disfranchised,  unless,^  etc I  1 

absence  in  military  service  not  to  deprive  elector  of  vote. .  II  1 

legislature  to  regulate  votes  of  absAit  electors II  1 

persons  excluded  from  suffrage II  2 

occupations  and  conditions  not  affecting  residence II  8 

detention  .in  prison  not  to  affect  residence II  8 

support  or  detention  in  almshouses,  etc.,  not  to  affect  resi- 
dence      If  8 
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Blectlona  —  Continiied.  Art.  Sec 

residence  of  students  in  seminaries , . , .  II 

ehiploymept  in  navigation  not  to  afFect  residence II 

4er-io«  of  Unlt«4  dtatet  not  to  affeot  rdildeiiee II      3 

legislature  to  disqualify  persons  on  conviction  of  bribery 

or  infamous  crime    tl  -    ft 

bribery  or  rewwd  dtaqusHfMp  dector* •..  II      2 

Eminent  Domain. 

property  not  to  be  taken  without  just  cpmpensation t  6 

compensation  for  taking  private  property I  7 

cony>cnsation  to  be  ascertained  by  jury  or  commissioners. .  I  7 

drainage  of  agricultural  lands I.  7 

opening  private  roads I  7 

ISaunieratlon. 

of  inhabitants  of   state Ill       4 

JBSqnlty. 

inferior  local  courts  to  have  no  equity  juritdictloti VI     18 

taking  of  testimony  in  oquity  casos. « •       VI       3 

fOlMOiieata. 

to   revert  to  people •..*•••.•  I    10 

Bvld^nce. 

truth  of  libel  admissible  in  criminal  prosecution. .••««k«.4  1      8 

feZxecntlve. 

Sec,  also,  "  Govbknob." 
where  executive  power  vested ,,,♦       IV      1 

ESxemptlons. 

private  or  local  bill  exempting  from  taxation  prohibited*  ••      til    18 

F. 

Fee*. 

local  bill  increasing,  etc.,  during  term  of  public  office  pro- 
hibited  »      III    t8 

Fendal  Tenvres. 

abolished «••• ••••••••••• •  I     11 

Fltl«B. 

excessive,   prohibited    •..«••••••••«•••«•••.         I      5 

Foreiit  Preserve. 

lands  of  state  not  to  be  alienated * .  • VII      7 

.timber  on,  to  be  preserved «•.«••••..»••     VII      7 

Fm^nchlneSt 

private  or  local  bills  granting  excludve,  prohibited. ..,«••      Ill    18 

Freedon  of  ipeeeli. 

guarsntcedi    , • ••••        I     8 


IKDK^:  iO  CO.NyilTtTlON. 


o. 

Qmmbllnv.  Art.  Sec 

prohibited    I      9 

when    required Ill  18 

private  and  local  taws  prohibited   «...  Ill  18 

ifor  drainage  of  agricultural  lands I  7 

corporations  to  be  formed  under »  VIII  I 

special  banking  Cbdrtltrt  pro|iibi(Gd VIII  4 

Governor. 

election IV  8 

qualiiications     .* I V  2 

term  of  office  IV  1 

compensation , I V  4 

vested  with  executive  power IV  1 

duties  and   powers    '   IV  4 

approval  or  veto  of  bills ,  * IV  9 

passage  of  bills  over  veto .•  •  •  •  IV  0 

power  to  ^rant  p.nrdons,  c\b. iV  5 

to  report  pardons,  etc..  to  legislature IV  5 

appointment  of  s-inerintendent  of  public  works V  3 

power  to  suspend  state  treasurer V  7 

when  li«utenant-governor  to  act IV  6 

succession  of  lieutenant-governor  in  case  of  vMwncy......  IV  7 

Gramd  Jary. 

when  indictment,  etc.,  necessary  to  llold  to  aniWer I  6 

ty  King  of  Great  Britain  before  1770  not  affected ........  I  17 

state  not  affected I  17 

Kitag  of  Great  Britain  s)i)^  1770  void I  IT 

Kabeaa  Corpus.  • 

not  to  be  suspended,  except,  etc ••••*•«  I  4 


local  bills  Uyir.i  out,  ^tP't  rfoh^bited. .•.' Ill     18 

)f VII 


|ii«^iiw«^'ii 

local  b 

Improvement   of    ..........'......' Vll     12 

!• 
Inamanltie*. 

private  of  locti  Mil  ttfatitlflg  ejcolushr*  imniunities  prohib- 
ited       Ill    18 

Impeadaments. 

constitution  of  co\irf  for  trial  of * . .  4 . .  * VI  13 

Mseqibjy  to  Mve  power , VI  18 

presentment  of  (tidlcfuient  not  required I  6 

{ud^ent  of  removal VI  13 

judicial  officers  suspended  pending  trial VI  13 

Sm.  alto,  "  Crimu." 
power  to  grant  pardons,  etc «•«•      IV      5 


Indii 

purchoae  of  l«ii4»  of  * • •  •  •  •  •         I    16 


INDEX  TO  CONSTITUTION. 

iBdletineHt.  Art.  Sec. 

required  to  hold  to  answer  for  capital  or  infamous  crime, 

except,    etc I  6 

Inferior  Local  Courts. 

legislature  may  establish VI  18 

jurisdiction    restricted    VI  16 

Inspection. 

offices  for  inspecting  merchandise,  etc.,  abolished V  8 

Interest. 

private  or  li^uil  bills  regulating  rate,  prohibited.. Ill  18 

Invasion. 

habeas  corpus  may  be  suspended  during • I  4 

J. 
Jeopardy. 

no  person  to  be  twice  put  in  jeopardy I  C 

Joint-Stock;  Company. 

included  in  term  "  corporation  " VIII  S 

See  "  CoaroKATiONS." 

Jndves.' 

See,  also,  "  Couhtt  Judgk;  "  "  Coukts." 

qualifications    VI  20 

oath  of  office  XIII  1 

limit   of   age    VI  12 

not  to  hold  any  other  office VI  10 

not  to  receive  fees VI  20 

not  to  act  as  attorney  or  counsellor VI  20 

removal    VI  11 

suspension  pending  trial  of  impeachment VI  18 

Jurisdiction. 

legislature  may  alter,  etc.,  in  law  and  equity VI  8 

of  court  of  appeals VI  9 

of  courts  of  special  sessions VI  23 

of  county  courts   VI  14 

of  surrogates*  courts   VI  15 

of  inferior  local  courts VI  18 

of  city  courts    vested  in  supreme  court VI  5 

of  courts  of  oyer  and  terminer    vested  in  supreme  court..  VI  A 

of  circuit  courts  vested  in  supreme  court VI  6 

Jury. 

right  to  trial  by,  continued I  2 

local  bills  providing  for  drawing,  etc.,  prohibited Ill  18 

to  determine  law  and  fact  in  criminal  prosecution  for  libel,  I  8 

waiver  of,   in   civil   actions I  2 

Justices  of  the  Peace. 

election;    term    of  office VI  17 

terms  of  office  of  present  justices VI  22 

removal    VI  17 

Juvenile  DellnQuents. 

legislature  may  provide  for  education  and  support VIII  9. 14 

64 


INDEX  TO  CONSTITUTION. 


contract  iTttciii  of  prison  labor  aboliahed Ill  29 

Ofllee. 

board  of  commissioners • •  '  V  6 

powers  and  duties  of  board V  6 

Lftadlord  and  Teaant. 

leases  of  agricultural  lands....... I  18 


See,  also,  "Bnxs;"  "  GBsrstAL  Laws;"  "  Laoxs- 
lATuaa;  "  "  Local  Laws;  "  "  Spscxai.  Laws;  " 
**  Statutbs." 

statute  law  continued,  except  as  repealed,  etc I  16 

colonial  acts  continued,  except  as  repealed,  etc I  16 

common  law  in   force I  1$ 

of  '•.gricv.ltural  lands  •• •••  I  18 

■latvre. 

See,  also,  "Assbmslt;  "  "  Ssnatk.'* 

legislative  term   X  6 

enumeration  of  inhabitants    Ill  4 

number  and  terma  of  senators  and  assemblymen Ill  2 

time  of  electiona    Ill  9 

number  of  senators  in  each  county Ill  4 

ratio    for    apportioning    senators Ill  4 

reapportionment   of    senate   districts Ill  4 

counties  not  to  be  divided  in  formation  of  senate  district, 

except,    etc. Ill  4 

towns  and  city  blocks  not  to  be  divided  in  senate  <fistricts,  III  4 

creation  of  assembly  districts Ill  5 

apportionment  of  assemblymen  Ill  5 

oath   of   office    XIII  1 

compensation  and  mileage  of  members Ill  6 

persons  disqualified  from  being  members Ill  8 

civil  appointments  of  members  void Ill  7 

when   to   assemble    X  6 

open  sessions Ill  11 

members  not  to  be  questioned  for  speeches Ill  12 

journals    Ill  11 

adjournments    Ill  11 

powers  of  each  house Ill  10 

iMislative    power    Ill  1 

bffls  may  originate  in  either  house Ill  13 

enacting  clause  of  bills Ill  14 

manner  of  passing  bills Ill  15 

when  ayes  and  nays  necessary Ill  25 

when  quorum   of  three-fifths  necessary Ill  25 

tax  bills  to  sUte  tax  distinctly Ill  24 

appropriation    bills    Ill  21 

two-thirds  required  for  appropriations  for  local  or  private 

purposes Ill  20 

general  provisions  not  to  be  inserted  in  appropriation  bills.  III  22 

existing  law  made  applicable  to  be  inserted Ill  17 

private  and  local  bills  not  to  embrace  more  than  one  sub- 
ject      Ill  le 

cases  in  which  private  and  local  bills  shall  not  be  passed.  III  18 

(Ma  of  private  and  local  bins in  y 


INPflX  TO  CONBTITirpiOir* 

Levi»lAtare  ~  Continued.  Art.  S«c. 

special  banking  charters  prohibited    VIII  5 

tiOt  to  authorize  suspension  of  specie  payments  by  banking 

insti|utiojis     *. ,,' #.,.*...,,,. ,  VIII  S 

limitation  of  power  to  create  debts VII  2,  3,  4 

may  alter»   ctc.»   jurisdiction   and   proceedings  in   law  9ii4 

equity     , VI  S 

extrsi  compctisation  to  officers.  cofltr4Ct0r«,  etc.,  prohibited,  {IF  28 

private  clAlms  hot  to  be  audited Ill  19 

claims  barred  by  statute  of  limitations  not  (q  hc  f^IUlwed'*  VII  6 

report  of  pardons,  etc.,  by  governor |V  B 

approval  or  veto  of  bills  by  gevemdt'i  <  • • iV  0 


passage  of  bills  over  governor's  veto IV  9 

power    to    remove    judges VI  it 

local  Icsiilfttivti  powers  of  aup^visdf a. ...«....,. Ill  27 

Libel. 

truth   of   criminal;    adntli^bltf <......,.»..  t ...... .  I  8 

jury  to  determine  law  Ahd  ffcdt  in  erimiital  (IfMlMutldAs. ..  I  8 

Liberty. 

due  process  of  law , , . .  1  ^ 

freedom  of  speech  giiarantMd  .<<.<«..  ^  ..<,....«......«. .  I  8 

right  of  assemblage   I  9 

right   to  petition    ...«  |  I 

|jlei|tenant-Governor. 

qualificationB    « IV  2,  7 

^Election     « * < « IV  3 

term   of  office    * » |V  1 

president   ot    senate    .......*..».  |  V  7 

ftalary   and   compensation IV  8 

when    to    act    as    governor tV  6 

succeaiion   to  govcfnorship ^ IV  7 

Llmltntlon  i»f  In4l9bt«dn»mi. 

pf  cities  and  counties , ,,...  VfH  10 

MmltAtlon*,  Btmtttte  off. 

claims  barred  t>y,  not  to  be  allowod.  .•••• «. Vll  6 

Loan*. 

power  of  state  to  contract  debts VII  2 

tredit  ot  state  not  to  b«  loaned  to  individuals,  eto Vll  2 

power  to  contract  debt  to  repel  invasions VIE  3 

bower  of  legishture  to  create  debts  limited Vll  4 

Mnking  fundU  l*>'^v  kent  and  invested VTI  6 

limitation  of  indebtedness  of  cities  and  r-juntiaa.  t . . . .. ..  VIII  10 

^ocdl  Inferlov  CovrtJS. 

terms  of  present  judicial  officers ,..,  Vl  22 

legislature  may  establish , VI  18 

Loo4.t  LftWn.  , 

See  '■  PmvATK  AMD  Local  Laws." 

Lotteries. 

prohibited    «..»..*.y...«ef9  1  9 

See  "  Statb  Commission   in   tuifACt/' 
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Aft.  Sec. 

offices  for  m— wiriag,  «l&,  mtnhm'iiM   ililtlitui 4*^        V  8 

Sec   ^to,  "6mm  VtUttA." 

iribitciit  electora  not  to  be  4ef>riTe4  of  4F0lfe..,.b.. «•«••.<«        II  1 

pr««antnefrt  or  imlietaetit  not  reqttitwl. »..<•• *.k«i».».«ft         I  6 

'  Jurlsdlcttoti  of  courte  of  spedil  iM^cms..;..^...; Vl  23 

XwMelyal  Corporation!!. 

"  Villages." 

charters  by  state  not  affected   tt I  17 

charters  by  King  of  Great  Britain  before  1775  not  affected,          t  If 

9ia7  b«  formed  under  i|]«idiaL  Uwa *<•*..»  1 1 .... .  VIII  i 

not  to  gire  money  or  credit  to  aid  private  undertaking. . .   VlII  10 

not  to  own  corporate  stocks  or  bonds  VIII  1Q 

to  incur  debts  tor  municipal  purpoia  only r  •  •  • .  VI  IT  10 

limitatloti  of  indditednesi .^ VIII  10 

may  proride  for  support  of  inmates  of  charitable  insfcitu-  ^. . . 

dons ,....  Ylll  l4 

■•aao. 

private  Mils  to  chatige,  profilMtid fll  18 

Kaval  Forces. 

absent  elpptors  i)ot  to  be  deprived  9f  lOtOff •        H  1 

presentment  or   mdictmeiit  not  required I  o 

XeigllKence. 

right  of  action  for  Ifljurias  caadng  death  not  to  he  ab* 

rogatsd J  J§ 

amount  recoverable  fSf  death  not  to  be  Utaiftsd.  .••••••  •         I  18 

•«w  York  Ottjr* 

UmiUrtiott  of  indebtedness  of ^w. .<##., «.••..•..  VIII  10 

Oatb* 

qf   office    ..*..•# <».».v * - XIII  1 

See,  also,  titles  of  respsetfte  offices. 

tfppolMnrent  of  twemhefs  of  legislaf«ire  pfohfbH**. Ill  7 

persons  disqualified  from  being  members  of  legislature...      Ill  8 

certain   offices  abolished    .'  •         V  8 

politioal   yewF    • X  6 

election  of  state  officers   Zr  '  t 

term  of  slate  officers   V.  J 

eompeqsatjop  of  st»|»  officers *         v  i 

civil  serviee  molii«fa«i»tf  and  promofions V  9 

Srefejenw  of  veterans   ... , » V  w 

uration  of  term    q  « 

time  of  election • J\  A 

judges  not  to  hold  any  other  office VJ  ]o 

removal  of  jtidgee  ^^  .U 

countf  offieers  *  •  * 5  l-  J 

removal  of  county  officers a  1 

when  election  of  city  officers  to  be  held  3tll  J 

oath  of   office    ,....-.«..  AlII  1 
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OAeevs  —  Contliined,  Art.  Sec 

when  office  deemed  vacant   • X  8 

vacancies  in  office,  how  filled   •  X  6 

removal  for  mitconduct,  etc •  X  7 

compensation  of  salaried  officers X  9 

extra  compensation   prohibited    Ill  28 

local  bills  increasing,  etc.,  fees  during  term  prohibited....  Ill  10 

not  to  accept  free  passes,  etc XIII  5 

official  bribenr  and  corruption XIII  2 

offer  or  promise  to  bribe   XIII  S 

person  bribed  or  o^ering  a  bribe  may  be  witness XIII  4 

removal  of  district  attorney  for  failure  to  prosecute  officer,  XIII  6 

municipalities  may  provide  fo^  support  of  inmates VIII  14 

P. 
Pardon*. 

governor  may  grant    • ••••...  IV  6 

Petition. 

•     right  to  petition  guaranteed  * ••••....••  I  9 

Pool-Selllnv. 

prohibited     .••...•• I  9 

Poor. 

municipalities  may  provide  for  aid  and  support  of •  VIII  10 

Prea«« 

freedom  of,  guaranteed I  8 

Prisons. 

See.  also  "  State  Commission  or  Prisons." 

contract  system  of  labor  abolished    Ill  29 

appointment  and  term  of  superintendent   . .' V  4 

powers  and  duties  of  superintendent   V  4 

removal  of  superintendent   V  4 

appointment  of  wardens,  chaplains,  etc V  4 

Pri-rate  and  Local  Iiavrs. 

See,  also,  **  Gbnbkal  Laws;  "  "  SrsciAL  Laws." 

when   prohibited Ill  18 

title  of  statute    Ill  16 

not  to  embrace  more  than  one  subject  Ill  16 

bills  reported  by  revision  commissioners  excepted  . . « Ill  23 

Private  Rosida. 

opening  of;  assessment  of    compensation I  7 

PriTilese. 

legislators  not  to  be  questioned  for  speeches Ill  12 

private  or  local  law  granting  exclusive  privileges,  etc.,  to 

private  corporation,  etc.,  prohibited    Ill  18 


due  process  of  law  I  6 

rights  of,  not  affected  I  17 

Pnblleation. 

of  statutes • VI  SI 


INDEX  TO  CONSTITUTION, 

P«l^lle  'Works.  Art  Sec 

appointment  and  term  of  superintendent • V  S 

powers  and  duties  of  superwtendent  ••••  V  8 

▼acancies  in  office  of  superintendent V  8 

appointment  and  term  of  assistant  superintendents V  8 

appointment  of  canal  employees • «••••  V  8 

Pwalskmeiit. 

cruel  and  unusual,  protiibited  •••••••••••••••••  I  8 

R. 
RatlYMida. 

private  or  local  bill  granting  right  to  lay  tracks  proMMted,  III  18 

consent  of  local  authorities  to  construction  in  streets Ill  18 

consent  of  abutting  owners  to  construction  in  streets Ill  18 

public  officers  not  to  accept  free  passes,  etc...... XIII  6 

Real  Property. 

See,  also,  "  LsASts." 

grants  by  state  not  affected  I  17 

grants  by  King  of  Great  Britain  before  1775  not  affected*.  I  17 

since  1775  void   I  17 

purchase  of  lands  of  Indians   I  15 

original  and  ultimate  property  in,  belongs  to  people I  10 

escheats  to  revert  to  people I  10 

feudal  tenures  abolished  I  11 

all  lands  are  allodial   I  12 

fines,  quarter- sales,  etc..  abolished  I  14 

restraints  upon  alienation  abolished   • I  14 

Ro1»elliom. 

habeas  corpus  may  be  suspended  during  • • I  4 


judges  not  to  act  as !.•••••••••••      VI    20 

Rcformatorlea. 

contract  system  of  labor  abolished Ill    20 

ReffcBts  of  tbe  UnlTersltr* 

See  "  UiffivtBSiTY  or  the  Stats  or  New  Yokk." 


election  and  terras  of  office X  1 

time  of  election X  4 

removal •..••.•••.  X  1 

Rolltflova  Belief. 

not  to  disqualify  witness ••••.••••....« I  8 

Rell«lono  laberty. 

guaranteed    • I  8 

acts  of  licentiousness,  etc.,  not  excused • I  8 

no  aid  to  denominational  schools IX  4 


a^emor  may  grant    • ..••••......       IV      8 

Roads. 

local  bills  laying  out,  ete.,  prohibited Ill    18 

4  «• 


I5b£X  TO  CONStltUtlOH. 


Sfeilafles. 

rcsulation  of,   of  em;:loyecs  of  state,  etc. 


Art.  Sec 
Xil      1 


charters  to  Iw  unifom   t » Vill 

to  have  no  capital  stock   VlII 

trustees  to  have  no  interest  in  profits  « • .  •  Vllt 

director,  etc.,  not  to  be  interested  in  loins. . . « *  • VIII 

Sclioola. 

Icsrislature  to  provide  for  maintenance  of  free • 

tio  ajil  to  deneminntionAl  schools  •  ^^  i 

tommon  senool  fund,  to  be  preserved > •  •  - 

United  States  oeposit  fund * 

■Implication  of  literature  luna  .•...« 


See?etary  off  State. 

Sec,  also,  "  Oppicees;  "  "  State  Orttesu." 

election  and  term  of   

compcnitttlon    * 


V 
V 


9l»n4te. 

See,  also,  "LkgislAtuke." 

number  ana  terms  of  senators 

senate   districts    ...*.. 

ratio   for   apportioning   senators <..,... 

^number  of  senators  to  each  county  ..... 

counties  not  to  be  divided  in  formation  Of  ftfenatfe  diS^Hcttf, 

except,   etc 

compensation  and  mileage  of  members  

lieutenant-^ovbrhor  Is  fjrcsfaent  of  

casting  vote  of  lieutenant-governor   

succession  of  president  to  governorship  

Bberiffs. 

See,    also,   "  Counties;  "    *'  Offxcees.** 

election  and  terms  of  ofSce 

time  of  election    


removal 


t....«i.fi'. 
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M      2 

n    8 


4 
4 


rv    7 


1 

4 
1 


Slnklnff  Fiinde. 

created  for  r^yi^cnt  of  state  debts VII  4*  11«  19 

how    kept    and    invested , Vil  5 

lliclilnl  Latrtf. 

Sec,  also,   ■•  Private  a'd  Local  Laws." 

when    I  rohmitcd     • %•  -  % 

for  drainage  of  agricultur.il  lands  prohtlmed 

corix)ralions  not  to  be  formed  under,  eJtcept,  etc 

special    banking   charters   prohibited 

relating  to  cities    

•tate. 

See,       also,       "Greats,"       *' Letisleture,"        "  U»v 
crnor;"   "  bUtutcs." 

crrdit  not  to  be  given  or  lonned  to  indv'iduals,  etc 

credit  or  money  of  state  not  to  be  given  to  a  |  rivatc  ini» 

dertaking     

power  to  contract  debts   

power   to  contract  debt  to  repel   invasions    

liir.itation  of  legislative  power   to  create  debt 

claims  barred  by  statute  of  limltetlons 

regulation  of  wages,  etc.,  of  en^ployccs  of 


»M 

^1 

VlII 

1 

Vili 

4 

xu 

B 

VII 

1 

'U\ 

9 

o 

qt 

'4 
9 

vfi 

• 

XII 

1 

imm%  TO  C0H87ITUTI0K. 

Board  of  Charities.  Art.  Sf0; 

to  bfl  provided  for  by  legislattire V|II  11 

existing   laws  continued    VIII  13 

comraissioncrs  continued  in  oftce VIII  15 

to  be  m{^)ointed  by  governor  VIII  12 

legislature  may  confer   additional  powers   VIII  15 

rowers  of  visitation  and  inspection VIII  11, 13 

emoTsl  ol  mpntbcrs  of  boai*d VIII  12 

State  CcMMttiaMfttti^  tp  I«««aay. 

legislature  to  proride  for  VIII  11 

existing  laws  continued    VlII  13 

commilkionert  eontfnued  in  oMce   VIII  15 

members  of  board  to  be  appointed  by  governor. VIII  12 

removal  of  membefs    VIII  12 

powers  of  visitation  and  inspection   VIII  11, 13 

legislature  may  confer  additional  powers VIII  15 

Mat*  Commlsslmfc  of  Prlaaiia. 

to  be  pMvided  for  by  legislature  , VIII  11 

commissioners  continued  ifl  office    VIII  15 

existing  laws  continued   VIII  13 

to  be  appohiled  by  governor  VIII  12 

removal  of  members VIII  12 

powers  of  visitation  and  inapoction VIII  11, 

legi^ture  may  confer  additional  powera  • VIII 

State  Engineer  amd  Sarvajrov* 

election  and  tens  of V  1 

qualifications    •••••         V  1 

compensation    •..••••        V  1 

State  Militia. 

how    constituted    XI  X 

organisation « XI  8 

enlistment    XI  2 

appointment  of  military  officera  by  goremof XI  4 

commissioned    officers    XI  6 

election  of  officers  to  be  prescribed  b^  legMatHfe XI  S 

removal  of  corofaisajo^ad  qfl&cers XI  6 

State  Officers. 

See  "  Office«s;  **  also  titles  of  respective  offices. 

electiop  a^d  term  of  • V  1,  2 

compepsafMfi V  1 

State  Trenaarer. 

Bee.  also,  "  OfrtcpLt;  "  '*  5tatb  Otmcbbs." 

election  and  term  of   ' V  1 

compensation    V  1 

suspension   by  governor    V  7 

Statute  of  LImltatloaa. 

clatips  l>arre(l  by,  Qot  to  he  allowed   VII  6 

9tatwtea. 

See,    also,    "  LidtSLATURB; "    "  Pt|VAT?    anp    Local 
Laws;  "  "  Sfbcial  Laws." 

^ct»  of  eotonial  and  state  te^dstatares 1  16 

tontinacd,  except  as  re»>«'aled.   etc I  1« 

bills  may  ori^nate  m  either  hpiwe   ITT  13 

enactfitg  clause  of  btfTs  ;. Ill  14 

u 


INDEX  TO  CONSTITUTION. 

9tat«te«  >- Contimned.  Art.  Sec 

manner  of  passing  bills   •  III  U 

when  ayes  and  nays  necessary  • Ill  25 

when  quorum  of  three-fifths  necessary Ill  25 

approval  or  veto  of  bills  by  governor IV  0 

passage  of  bills  over  veto IV  9 

tax  bills  to  state  tax  distinctly  Ill  24 

extra  compensation  to  officers,  contractors,  etc.,  prohibited.  III  28 

existing  law  made  applicable  to  be  inserted Ill  17 

general  provisions  not  to  be  inserted  in  appropriation  bill*,  III  22 

when  private  and  local  bills  prohibited Ill  IS 

title  of  private  and  local  bills  Ill  16 

private  and  local  bills  not  to  embrace  more  than  one  tub* 

ject    ni  16 

bills  reported  by  the  revision  commissioners  excepted Ill  23 

publication     VI  21 

Street  RallrcMula. 

consent  of  local  authorities,  etc.,  to  constmcdon •  III  18 

Superintendent  of  Public  IVorka. 

appointment  and  term ••••  V  8 

vacancies  in  office • V  8 

powers  and  duties  of V  8 

appointment  and  term  of  assistants V      3 

appointment  of  canal  employees V  8 

Superintendent  of  State  Prisons. 

appointment  and  term  of ..«••.  V      4 

powers  and  duties  of V  4 

removal   of    • V  4 

appointment  of  wardens,  chaplains,  etc V  4 

Superior  Court  of  Bnltnlo. 

abolished;  judges  transferred  to  supreme  court... •••....•  VI  5 

jurisdiction  vested  in  supreme  court VI  2,6 

transfer  of  appellate  jurisdiction   , ...••.  VI  5 

Superior  Court  of  Ife'vr  Yoric  Cltr. 

abolished;  judges  transferred  to  supreme  court VI  5 

jurisdiction  vested  in  supreme  court   VI  2,  5 

Sn-pervlsors. 

to  he  elected  in  each  county Ill  26 

local  hill  providing  for  election  of  members  prohibited Ill  18 

when  legislative  body  of  city  to  act  as  board Ill  26 

local  legislative  powers    Ill  27 

extra  comnensation  to  officers,  contractors,  etc.,  prohibited.  III  28 

division  of  county  into  assembly  district! ._. lU  6 

Supreme  Court* 

how    constituted    ■ yi  1 

judicial     districts     !*.'.'.".!*.'.!!!*.*.  1  VI  1 

election    of    justices !!!!!!!  VI  1 

^neral     jurisdiction     *.!!!!!!  VI  1 

increase   of   number   of   justices , ,',  VI  1 

erection  of  new  district  out  of  second  judicial  district.!.'.  VI  1 

jurisdiction  of  courts  of  oyer  and   terminer  transferred. .  VI  6 

of   circuit   courts    transferred VI  6 

of  abolished  city  courts  vested  in  supreme  court..'.  VI  5 

qualification    of    justices     VI  20 

terms  of  office  oi   justices !..!!*.*!!!*  VI  22 

justices  of  abolished  city  courts  transferred  "to   supreme 

court •;   ,^  yj  5 

age    limit   of   justices *'  VT  la 

ra                     »*  x^ 


INDEX  TO  (CONSTITUTION. 

Ae  Coart  — CoBtinued.  Art  See. 

compensation  of  justices ••••• • •••  VI  13 

renoTal  oi  justices   • •., VI  11 

filling  vacancies  VI  8 

justices  not  to  act  as  attorney  or  referee VI  20 

not  to  hold  any  other  office VI  10 

appellate   divisions    VI  2 

ja«icial    departments    VI  2 

designation  of  justices  of  appellate  division VI  2 

general  term  jurisdiction  transferred  to  appellate  division,  VI  2 

powers  of  justices  of  appellate  division / VI  2 

transfer  of  appeals  to  another  department VI  3 

gpointment  and  removal  of  reporter VI  2 

aignation  of  special  and  trial  terms  VI  2 

assi^pament  of  justices  to  special  and  trial  terms VI  2 

justices  may  hold  court  in  any  county VI  6 

taking  of  testimony  in  equity  cases VI  8 

eounty  clerk  to  he  clerk  of  court VI  19 


appointment  and  removal  • VI      2 


continued VI  10 

jurisdiction  and  powers VI  16 

terms  of  office  of  surrogates  VI  16 

qualifications  of  surrogate   VI  20 

age  limit  of  surrogate  VI  15 

vacancies  in  office  of  surrogate VI  16 

surrogate  not  to  practise  as  attorney,  except,  etc VI  30 

when  county  judge  to  he  surrogate VI  15 

election  of  special  surrogate  VI  16 

T. 


!• 


tax  hills  to  state  tax  distinctly Ill    34 

when  ayes  and  nays  necessary  on  tax  hill Ill    26 

private  or  local  hill  exempting  property  probihited Ill    II 

maximum  rate  in  cities  and  counties VIII     10 

direct  tax  for  payment  of  state  dehts Vli  4, 11 


T*leffr«Fli  CoaaiMimtea. 

public  officers  not  to  accept  free  passes,  etc XIII      5 


election  or  appointment  of  officers X  2 

may  provide  tor  support  of  inmates  of  charitable  institU' 

tloiis     .r. ; VIII  14 

not  to  he  divided  in  senate  districts Ill  4 

not  to  give  money  or  credit  to  aid  private  undertaking. . . .  VIII  .  10 

to  incur  debt  for  town  purposes  only YIII  10 

not  to  own  corporate  stocks  or  bonds Vlli  10 

regulation  of  wages,  etc.,  of  employees  of XII  1 


gsvemor  may  suspend  execution  of  ■cntenCT IV      § 

irer. 
S««  **  State  Treasurer." 

m 


INDJiSX  m  COKfcJ'llTLmOH. 

W»§mU»  Aft.  Mm. 

right  to  iury  trial  oonttnu«d   *. , I  2 

legislature  may  alter,  etc.,  jurtB<lkHion  aad  r»ro«Mding»  in 

law  and  equity   VI  3 

{aking  of  testimony  in  equity  cases   Vl  S 

{ury  fo  determine  law  and  fact  in  criminal  Ilbelt I  8 

ruth  Of  libel  admissible  in  criminal  proaect]tlon I  8 

V. 

f7iilr#raltr  of  tlie  atnte  mt  V^tr  Vftvls. 

regents  of  university  continued   « IX      2 

government  and  corporate  powers tX      2 

poard  of  regents |X      2 

V. 
Venue. 

private  or  local  bill  changing,  prohihiti4  .••••«•••«• m    |§ 

Veterans. 

preference  in  appointment,  etc,  to  office , Y      ^ 


legislature  to  provide  for  organization  pf * Xll  1 

local  bills  incorporating,  prohibitea   |ll  18 

election  or  appointment  of  officers X  2 

civil  service  appointments  and  promotiops V  9 

preference  oi  vcUrana V  9 

Hot  to  give  money  or  credit  to  aid  nrivate  undertaVlng>  •  •  •  ^1'^  ^^ 

not  to  ovn  corporate  stockr  or  (>ona8 YV^  ^^ 

to  incur  drbt  for  village  purposes  only VIII  Jt) 

may  provide  for  support  of  inmates  of  charitable  institu- 
tions       VIII  14 

regulation  of  wages,  etc.,  of  employees  of • ,  ]|U|  ^ 

%V. 

reigulatioi)  of,  of  employees  of  st9tO,  etr 'XII  1 

Wanrera. 

electors    disqualified    for 11  2 

lVnt«T»  9npplr* 

not  affected  by  limitation  of  indebtedness VIII  10 

WelirhlnflF. 

offices  for  weighing,  etc.,  merchandise,  abolished.........  V  8 

Witnevnen. 

not  disqualified  by  religious  belief I  S 

accused  not  to  be  compefTed  to  testify  agiiAst  fainiMlf I  6 

not  fo  be  unreasonably  detained. I  6 

H'orknien'a   Compensation 1  is 


freedom   of,   guaranteed I       3 
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RULES  QF  THE  COURT  OF  APPEALS. 


NOTICE. 

The  first  Monday  of  each  session  only  will  be  a  motion  day,  on 
whiw-h  oral  arguments  will  be  heard  in  original  motions.  Original 
motionii  may  be  submitted,  without  oral  argument,  on  any  Mon- 
rlay  when  the  Court  is  in  session,  provided  they  are  submitted 
by  both  sides. 

After  the  day  calendar  is  made  up  —  at  6  o'clock  p.  M. —  stipu- 
lations arc  too  late.  The  Clerk  has  then  no  power  to  leave  a 
number  off. 

The  full  number  of  cases  an^  points  (IQ)  are  required,  without 
which  appeals  may  not  be  heard. 

The  "  Order  Calendar  "  is  composed  of  preferred  causes,  and  the 
notice  of  argument  must  claim  the  preference  **  as  an  appeal  en- 
titled to  be  heard  un^er  Rule  XI."  Appeals  from  orders  should 
L«»  noticed  for  the  first  Monday  of  a  session. 

The  County  C Jerk's  certificate,  or  waiver  thereof  under  section 
3301,  Code  Civil  Procedure,  are  necessary  parts  of  the  printed 
ease  on  appeal. 

When  a  new  calendar  is  ordered,  it  is  desirable  to  notice  causes 
in  whicti  the  returns  are  filed,  at  <mc€. 

Counsel  residing  in  New  York  city  and  its  vicinity  who  intend 
to  argue  causes  on  the  Gfeneral  Calendar,  should  send  their  resi- 
dence addresses  tc  the  Clerk,  and  should  promptly  notify  him  of 
changes  in  their  office  addresses. 

The  dailv  sessions  of  the  Court  are  held  from  2  o'clock  i>.  M., 
to  C  o'cleck  p.  M.,  except  Fridays  only  when  it  will  sit  from  10 
A.  M.  to  2  p.  M. 

Every  exhibit  presented  to  the  Court  should  be  painly  marked 
'  with  t'le  address  of  the  Counsel  presenting  the  same,  as  well  as 
the  title  of  the  cause 

The  Clerk  always  suhmils  for  Counsel  who  are  absent  when 
their  cases  are  called  for  argument,  provided  their  papers  have 
been  filed,  as  directed  by  Rule  VII. 

Requests  for  copiea  of  opinions  should  be  addressed  to  the 
State  Reporter,  Albany,  N.  Y, 

The  sixteen  printed  copies  of  the  case  required  by  Rule  VII 
to  be  filed  with  the  clerk  mu9t  be  bound  in  light-colored  (not 
dark)  paper  and  should  not  be  sent  to  the  Clerk  for  filing  until 
after  the  appeal  has  received  a  calendar  number. 

Each  day's  calendar  and  all  court  notices  to  the  Bar  are  printed 
in  the  New  York  Law  Journal,  which  is  the  legal  publication 
through  which  the  ^lerk  endeavors  to  reach  the  legal  profession 

Attention  of  Attorneys  is  called  to  Rule  VII,  which  will  kk 

strictly  enforced. 
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Rulea  I-V  RULES   OF    PRACTICE. 

RULES  OF  PRACTICE. 

(Adopted  October  22,  1894;  amended  December  15,  1006;  May  22. 

1917. 


RULE  I. 

Appellant  to  file  return;  effect  of  omission. —  If  the  appellant 
shall  not  cause  the  proper  return  to  be  made  and  filed  with  the 
clerk  of  this  Court  within  the  time  prescribed  by  law  (Code  Civ. 
Proc,  §  1315),  the  respondent  may,  by  notice  in  writing,  require 
such  return  to  be  filed  within  ten  days  after  the  service  of  the 
notice,  and  if  the  return  be  not  filed  in  pursuance  of  such  notice, 
the  appellant  shall  be  deemed  to  have  waived  the  appeal.  On 
an  affidavit  proving  that  the  appeal  was  perfected,  and  the  8er\'ice 
of  such  notice,  and  a  certificate  of  the  clerk  that  no  return^  has 
been  filed,  the  respondent  may  enter  an  order  with  the  clerk 
dismissing  the  appeal  for  want  of  prosecution,  with  costs;  and 
the  court  below  may  thereupon  proceed  as  though  there  had  been 
no  appeal. 

RULE  II. 

Further  return  may  be  ordered. —  If  the  return  made  by  the 
clerk  of  the  court  below  shall  be  defective,  either  party  may,  on 
an  affidavit,  specifying  the  defect,  and  on  notice  to  the  opposite 
party,  apply  to  one  of  the  Judges  of  this  court  for  an  order,  that 
the  clerk  make  a  further  return  without  delay. 

RULE  III. 

Attorneys  and  guardians  below  to  continue  to  act. —  The  attor- 
neys and  guardians  ad  litem  of  the  respective  parties  in  the  court 
below  shall  be  deemed  the  attorneys  and  guardians  of  the  same 
parties  respectively,  in  this  court,,  until  others  shall  be  retiiined 
or  appointed,  and  notice  thereof  shall  be  served  on  the  adverse 
party. 

RULE  IV. 

Appellant  to  make  a  case;  its  form. —  In  all  calendar  causes  a 
case  shall  be  made  by  the  appellant,  which  shall  consist  of  a  copy 
of  the  return,  and  the  reasons  of  the  court  below  for  its  judg- 
ment, or  an  affidavit  that  the  same  cannot  be  procured,  together 
with  an  index  to  the  pleadings,  exhibits,  depositions  and  other 
principal  matters.  Every  opinion  in  the  cause  at  Special  Term, 
as  well  as  at  the  Appellate  Division  of  the  Supreme  Court,  relat- 
ing to  the  questions  involved  in  the  appeal,  is  included  by  the 
foregoing  provision. 

RULE  V. 

Cases  and  points  to  be  printed;  mode  of  printing. —  All  caae9 
and  points,  and  all  other  papers  furnished  to  the  court  in  cal- 
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RULES   OF   PRACTICE.  Rules  VI,  VII 

endar  causes,  shall  be  printed  on  white  paper,  as  provided  in 
BeclioD  796  of  the  Code  of  Civil  Procedure,  and,  if  bound,  the 
covers  shall  be  of  light-colored  paper,  which  can  be  legibly  writ- 
ten upon.  The  folio,  numbering  from  the  commencement  to  the 
end  of  the  cat^e,  shall  be  printed  on  the  outer  margin  of  the  page. 
i^maIl  pica  leaded  or  ten  point  leaded  with  four  to  pica  leads,, 
is  the  smallest  letter  and  roost  compact  mode  of  composition 
which  is  allowwl.  No  charge  for  printing  the  papers  mentioned 
in  this  rule  shall  be  allowed  as  a  disbursement  in  a  cause  unless 
the  requirements  of  the  proceding  sentence  shall  be  shown,  by 
atiidavit,  to  have  been  complied  with  in  all  papers  printed. 
(Amended  December  15,   1900.) 

RULE   VI. 

Appellant  to  serve  copies  of  case;  effect  of  his  default. — ^Within 
forty  days  after  the  appeal  is  perfected,  the  appellant  shall  serve 
three  printed  copies  of  the  case  on  the  attorney  of  the  adverse 
party.  If  he  fail  to  do  so,  the  respondent  may,  by  notice  in 
writing,  require  the  service  of  such  copies  within  ten  days  after 
service  of  the  notice,  and,  if  the  copies  be  not  served  in  pursu- 
ance of  such  notice,  the  ap])ellant  shall  be  deemed  to  have  waived 
the  appeal;  and  on  an  adldavit  proving  the  default  and  the 
service  of  such  notice,  the  respondent  may  enter  an  order  with 
the  clerk  dismissing  the  appeal  for  want  of  prosecution,  with 
costs;  and  the  court  below  may  thereupon  proceed  as  though 
there  had  been  no  appeal. 

RULE   VII. 

Copies  of  cases  and  points. —  At  least  twenty  days  before  a 
cause  is  placed  on  the  day  calendar,  the  appellant  shall  file  with 
the  clerk  eighteen  printed  copies,  of  the  case;  and  shall  at  the 
same  time  file  with  the  clerk  eighteen  printed  copies,  and  serve  on 
the  attorney  or  counsel  for  the  respondent  three  printed  copies, 
of  the  points  to  be  relied  on  by  him,  with  a  reference  to  the 
authorities  to  be  cited.  Within  ten  davs  after  such  service  the 
respondent  shall  file  with  the  clerk  eighteen  printed  copies,  and 
serve  on  the  attorney  or  counsel  for  the  appellant,  three  printed 
copies,  of  the  points  to  be  relied  on  by  him,  with  a  reference  to 
the  authorities  to  be  cited. 

If  the  appellant  desires  to  present  points  or  authorities  in 
reply,  he  shall  file  with  the  clerk  eighteen  printed  copies  thereof 
and  serve  three  printed  copies  on  the  attorney  or  counsel  for  the 
respondent,  within  five  days  after  receipt  of  the  respondent's 
points;  and  no  supplemental  points  will  be  allowed  from  either 
side  unless  especially  requested  by  the  court. 

Xo  points  will  be  received  by  the  court  on  argument  or  sub- 
mission unless  they  shall  have  been  filed  and  served  ns  above 
provided;  except  that  in  appeals  under  Rule  XI,  noticed  for  the 

74c 


Rules  VIII-X  RULES    OF    PRACTICE. 

first  Monday  of  a  seesioti,  and  in  causes  upon  a  new  general 
calendar  to  be  heard  dtiring  the  first  two  weeks  of  any  session  at 
whioh  such  new  calendar  Is  taken  up,  the  parties  shall  file  the 
printed  cases^  and  file  and  serve  or  exchange  the  printed  points, 
vat  least  two  days  before  the  conimencement  of  the  session. 

The  cases  and  points  filed  with  the  clerk  shall  be  disposed  of 
as  fbllows:  On^  copy  shall  be  furnished  to  each  of  the  Judges; 
one  copy  shall  be  kept  by  the  clerk,  with  the  records  of  the 
court;  one  copy  shall  be  deposited  in  the  State  Library;  one 
copy  shall  be  deposited  in  each  branch  of  the  librarV  of  the  Court 
of  Appeals;  one  copy  shall  be  deposited  in  the  library  of  the 
New  York  Law  Institute;  one  copy  shall  be  deposited  in  the  Law 
Library  of  Brooklyn;  one  copy  shall  be  deposited  in  the  Law 
Library  of  the  Eighth  Judicial  district,  i^nd  one  Copy  Shall  oe 
delivered  to  the  repor.ter.      (As  amended  October   IS.    1910.) 

.     RULE  VIIL 

Statement  and  didcusaion  of  facts. —  In  u^l  causes  each  party 
shall  brietly  state  upon  his  printed  points,  in  a  separate  form, 
the  leading  facts  which  he  deems  established,  with  a  reference 
to  the  folios  where  the  evidence  of  such  facts  may  be  found.  And 
the  court  will  not  hear  an  extended  discussion  upon  any  mere 
question  of  fact. 

Every  cause  shall  be  deemed  to  be  submitted  to  such  Judges 
as  may  be  absent  at  the  time  of  the  arj?ument,  unless  objection 
to  such  submission  by  counsel  arguing  the  cause  be  then  made. 

RUL£  IX. 

Criminal  caiisw.— Appeals  in  criminal  causes  brought  after 
making  up  the  calendar,  or  too  late  to  be  placed  on  said  calendar, 
may  be  put  upon  the  calendar  at  any  time,  and  brought  on  for 
A  hearing  as  preferred  causes,  upon  a  notice  of  ten  days$  and  it 
shall  be  the  duty  of  the  clerk  to  place  such  causes  on  the  calendar 
for  the  day  for  which  they  shall  be  noticed  or  upon  which  the 
cauec  shall  be  ordered  by  the  court,  or  stipulated  by  the  parties, 
to  be  heard. 

RULE  X. 

Submission  and  reservation  of  causes. —  Causes  will'  not  be 
received  upon  submission  until  reached  in  the  regular  call  of  the 
calendar.  No  reservation  will  be  made  of  any  of  the  first  eight 
causes,  unless  on  account  of  sickness,  or  an  engagement  elsewhere 
in  the  actual  trial  or  argument  of  another  cause  commenced 
before  the  term  of  this  court,  or  of  other  inevitable  necessity,  to 
be  sho\vn  by  affidavit.  Other  causes  may  be  reserved  upon  reason- 
able cause  shown,  or  by  stipulation  of  parties  filed  with  the 
clerk;  but  no  cau82  shall  be  so  reserved  by  stipulation  after  the 
same  has  been  placed  upon  the  day  calendar. 
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Causes  reserved  for  a  day  certain  by  stipulation ,  when  in  order 
to  b«  called,  have  priority  among  each  other  according  to  the 
time  of  fiimg  the  btipulations  with  the  clerk,  and  shall  follow 
next  in  order  the  undisposed  of  causes  of  the  calendar  for  tho 
day  previous.      Default  may  be  taken  in  them. 

Xo  reserved  cause,  whether  reserved  generally  or  for  a  particu- 
lar day,  will  be  called  before  its  number  is  reached  on  the  regular 
call  of  the  calendar.      (Amended  December  15,  1906.) 

RULE  XI. 

Motions  and  appeals  from  orAers. —  Motions,  appeals  from  final 
orders  in  special  proceedings,  from  interlocutory  judgments  and 
from  orders  lix  actions  and  special  proceedings,  certified  to  this 
court  b}'  the  Appellate  Divisions  of  the  Supreme  Court,  except 
orders  granting  a  new  trial,  may  be  noticed  for,  and  will  be 
heard  on,  the  first  Monday  of  each  session  of  the  court,  before 
taking  up  the  general  calendar.  Notices  of  argument  of  appeals 
within  this  rille  must  contain  the  claim  tliat  the  appeal  is  one 
entitled  to  be  heard  under  Rule  XI  of  the  Court  of  Appeals. 

Motions  will  be  heard  orally  oh  the  first  Monday  of  a  session 
only ;  .but  they  may  be  submitted  without  oral  argument  on  any 
Monday  when  the  court  is  in  session;  provided  they  are  sub- 
mitted by  both  sides  and  the  papers  are  filed  with  the  clerk  on 
or  before  the  preceding  Friday.  If  either  party  demands  an 
oral  argument  of  a  motion  noticed  for  any  other  than  the  first 
Monday  of  a  session,  tiiQ  motion  will  go  over  to  the  first  Monday 
of  the  succeeding  session. 

Where  notice  has  been  given  of  a  motion,  if  no  one  shall  appear 
to  oppose,  it  will  be  granted  as  of  course. 

If  a  motion  be  not  made  on  the  day  for  which  it  has  been 
noticed,  the  opposing  party  will  be  entitled,  on  applying  to  the 
court  at  the  close  of  the  motions  for  that  day  to  a  rule  denying 
the  motion,  with  costs.      (Amended  December  15,  1906.) 

RULE  XII. 

Call  of  calendar. —  Eight  causes  only  will  be  called  on  any  day, 
but  after  such  call  causes  ready  on  both  sides  w-ill  be  heard  in 
tluir  order.  Any  cause  which  is  regularly  called  and  passed, 
without  postponement  by  the  court  for  good  cause  shown  at  the 
time  of  the  call,  shall  be  stricken  from  the  calendar. 

Causes  upon  tne  calendar  may  be  exchanged  one  for  another,  as 
of  course,  on  filing  with  the  clerk  a  note  of  the  proposed  exchange, 
with  the  numbers  of  the  causes,  signed  by  the  respective  attor- 
iirys  or  counsel.  Upon  all  sunsoquent  calendars  each  of  said 
causes*  will  take  the  place  due  to  the  date  of  the  filing  of  the 
return  in  the  other. 

In  like  manner,  a  cause  not  upon  the  calendar  In  w^hich  an 
appeal  to  this  court  has  been  perfected  and  the  return  duly  filed 
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with  the  clerk,  may  be  exchungeil,  as  ot  cuurne,  for  another  cause 
upon  the  calendar,  on  filing  with  the  clerk  a  note  of  the  proposed 
exchange,  with  the  number  of  the  cause  on  the  calendar,  and  the 
date  of  filing  return  in  the  cause  not  upon  the  calendar,  signed 
by  the  respective  attorneys  or  counsel,  and  also  a  stipluation  of 
the  attorneys  or  counsel  in  the  cause  not  on  the  calendar  setting 
down  the  same  for  argument  in  place  of  the  calendar  cause 
when  reached,  with  the  same  effect  as  if  duly  noticed.  Upon 
all  subsequent  calendars,  each  of  said  causes  will  take  the  place 
duo  to  the  date  of  filing  the  return  in  the  othe/.  (Amended 
XJecembcr  15,  1906.) 

RULE  XUL 

Time  of  argument. —  In  the  argument  of  a  cause  not  more  than 
two  hours  shall  bo  occupied  by  counsel  on  cither  side,  except  by 
the  express  permission  of  the  court. 

In  the  argument  of  an  appeal  within  Rule  XI  not  more  than 
thirty  minutes  shall  be  occupied  by  the  appellant's  counsel,  nor 
more  than  twenty- five  minutes  by  the  respondent's  counsel,  unless 
express  permission  be  given  by  the  court,  and  the  cause  placed 
at  the  foot  of  the  order  calendar.     (Amended  December  15,  1906.) 

RULE  XIV. 

Preferred  causes. —  Xo  causes  are  entitled  to  any  preference 
upon  the  calendar  except  such  as  is  given  by  law  or  the  special 
order  of  the  court. 

Any  party  claiming  a  preference  must  so  state  in  his  notice 
of  argument  to  the  opposite  party  and  to  the  clerk;  and  he  must 
also  state  the  ground  of  such  preference,  so  as  to  show  to  which 
of  the  preferred  classes  the  cause  belongs. 

A  preferred  cause  being  once  passed  loses  its  preference. 

RULE  XV. 

Defaults. —  Judgments  of  reversal  by  default  will  not  be  al- 
lowed. When  a  cause  is  called  in  its  order  on  the  calendar,  if 
the  appellant  fails  to  appear  and  furnish  the  court  with  the 
papers  required,  and  argue  or  submit  his  cause,  judgment  of 
afiirmance  by  default  will  be  ordered  on  motion  of  the  respondent. 
If  the  appellant  only  appears,  he  may  either  argue  or  submit  the 
cause. 

When  any  cause  shall  be  regularly  called  for  argument,  and 
no  other  disposition  shall  be  made  thereof,  the  appeal  shall  be 
dismissed  without  costs,  and  an  order  shall  be  entered  accord- 
ingly, which  shall  be  absolute  unless  upon  application  made  and 
good  cause  shown,  upon  notice  to  the  opposite  party  within  ten 
days,  if  the  court  is  in  session,  and  if  not  on  the  first  motion  day 
of  the  next  session,  the  court  shall  revoke  said  order  and  restore 
■aid  appeal. 
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-     RULE  XVI. 

Remittitur.^- The  remittitur  shall  contain  a  copy  of  the  judg- 
ment of  this  court  and  the  return  made  by  the  clerk  below,  and 
shall  be  sealed  with  the  seal  and  signed,  by  the  clerk  of  this  court. 

RULB  xvn. 

Affirmance  by  default. —  \Mien  a  judgment  or  order  shall  be 
ailirmed  by  the  default  of  the  appellant,  the  remittitur  shall  not 
be  sent  to  the  court  below,  unless  this  court  shall  otherwise 
direc^t,  until  ten  days  after  notice  of  the  affirmance  shall  have 
been  served  by  the  attorney  for  the  respondent  on  the  attorney 
lor  the  appellant  and  proof  thereof  filed  with  the  clerk.  Service 
of  the  notice  shall  be  proved  to  the  clerk  by  affidavit,  or  by  the 
written  admission  of  the  attorney  on  whom  it  was  serve'' 
(Amended  December  15,  1906.) 

RULE  xvin. 

Enlarging  time  revoking  orders. —  The  time  prescribed  by 
these  rules  for  doing  any  act  may  be  enlarged  by  the  court  or 
by  any  of  the  Judges  thereof;  and  any  of  the  Judges  may  make 
orders  to  stay  proceeilings,  which,  when  served  with  papers  and 
notice  of  motion,  shall  stay  the  proceedings  according  to  the 
terms  of  the  order.  Any  order  may  be  revoked  or  modified  by  the 
Judge  who  made  it;  or,  in  case  of  his  absence  or  inability  to  act, 
by  any  of  the  other  Judges. 

RULE  XIX. 
Calendars. —  When  a  new  calendar  is  ordered  by  the  court,  the 
clerk  shall  place  thereon  all  causes  in  which  notices  of  argument, 
with  proof  or  admission  of  service,  have  been  filed  in  his  office; 
an({,  also,  if  ordered  by  the  court,  all  other  causes  in  which  the 
returns  have  been  filed  in  his  office;  and  the  causes  ho  put  on 
the  calendar  by  the  direction  of  the  court  will  be  heard  in  their 
order  as  if  regularly  noticed. 

RULE  XX. 
Motions  for  reargnment. —  Motions  for  reargument  must  be 
submitted  on  printed  briefs  (eighteen  copies)  without  oral  argu- 
ment, on  five  days'  notice  to  the  adverse  party,  stating  briefly  the 
ground  upon  which  a  reargument  is  asked,  and  the  points  sup- 
posed to  have  been  overlcK>ked  or  misapprehended  by  the  court, 
with  proper  reference  to  the  particular  portion  of  the  case  and 
to  the  authorities  relied  upon.  A  copy  of  the  brief  shall  be 
served  on  the  adverse  party  with  the  notice  of  motion. 
(Amended  Dec.  15,  1906;  Nov.  20,  1917.) 

RULE  XXI. 
Motions  for  leave  to  appeal. —  Motions  for  leave  to  appeal  must 
be  submitted,  without  oral  argument,  on  printed  briefs  (eigh- 
teen copies)  and  one  copy  of  the  record  in  the  court  below,  on 
five  days'  notice  to  the  adverse  party,  stating  concisely  the 
grounds  upon  which  such  leave  is  asked.  The  brief  of  the  appli- 
cant must  point  out  the  particular  portions  of  the  rword  where 
the  questions  sought  to  be  reviewed  are  raised.  A  copy  of  such 
brief  shall  be  served  on  the  adverse  party  with  the  notice  of 
motion.     (Added,  May  22,  1917;  amended  Nov.  20,  1917.) 
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RULES  OF  THE  COURT  OF  APPEALS  FOR  THE  ADMISSION 
OF  ATTORNEYS  AND  COUNSELORS-AT-LAW  * 

(Adopted  by  the  Court  of  Appeals,  December  2.  1895.  Amended  April, 
190&,  May  17.  1911,  and  May  15  and  18.  1917.  In  effect  May  IT 
and  18,  1917.) 

RULE  I. 

General  regulation  as  to  admission. —  No  person  shall  be  ad- 
mitted to  practice  as  an  attorney  or  counselor  in  any  court  of 
record  of  tne  State  except  upon  an  order  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  admitting  him  to  the  bar  and  licensing 
him  to  practice  upon  compliance  with  these  rules. 

RULE  II. 

Admission  without  examination. —  The  following  classes  of  per- 
sons may  in  the  discretion  of  the  Appellate  Division  be  admitted 
and  licensed  w^ithout  examination: 

1.  Any  person  admitted  to  practice  and  who  has  practiced  five 
years  as  a  member  of  the  bar  in  the  highest  law  court  in  any 
other  state  or  territory  of  the  American  Union  or  in  the  District 
of  Columbia. 

2.  Any  person  admitted  to  practice  and  who  has  practiced  five 
years  in  another  country  whose  jurisprudence  is  based  on  the 
principles  of  the  English  comm<m  law. 

3.  Any  American  citizen  domiciled  in  a  foreign  country  whose 
jurisprudence  is  based  on  the  principles  of  the  English  cuinmon 
law;  holding  a  diploma  or  degree  which  would  entitle  him  to  prac- 
tice law  in  the  courts  of  such  foreign  country  if  a  citizen  thereof. 
Any  person  admitted  under  this  rule  must  possess  the  other 
qualifications  required  by  these  rules  and  must  produce  a  letter 
of  recommendation  from  one  of  the  judges  of  the  highest  l{iw 
court  of  such  otlier  state  or  country,  or  furnish  other  satisfactory 
evidence  of  character  and  qualifications. 

An  attorney  and  counselor  from  another  state  or  foreign  juris- 
diction may  in  the  discretion  of  anv  court  of  record  be  admitted 
pro  hac  vice  to  participate  in  the  trial  or  argument  of  any  cause 
in  which  he  may  be  employed. 

RULE  in. 

Admission  on  examination. —  Tliree  classes  of  persons  may  be 
admitted  to  the  bar  upon  examination: 

1.  I^ersons  who  are  not  graduates  of  a  college  or  university; 

2.  Persons  who  are  graduates  of  a  college  or  university;  and 

3.  Persons  who  have  lioen  admitted  as  attorneys  and  have  prac- 
ticed three  years  in  another  state  or  country. 

In  each  class  the  applicant  must  prove  by  his  own  affidavit  to 

•Attention  Is  called  to  Judiciary  Law  (L.  190«.  ch.  35).  S5  408, 
4(59,  and  Penal  Law  (L.  1!)0S),  ch.  8S>,  §  270.  as  amended  by  L.  1917, 
ch.  783,  re<nilrlnK  the  resist  ration  In  the  office  of  the  clerk  of  tlie 
Court  of  Appeals  of  all  pcrnons  admitted  to  practice  as  attorneys-at* 
law  or  as  atturueys  and  couuselors-at-law  in  the  courts  of  record  of 
the  State. 
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the  satisfaetiun  of  the  State  Board  of  Law  Examiners  that  he 
ill  .a  citizen  of  the  United  States,  twenty-one  years  of  age,  Htat- 
ing  his  age,  and  an  actual  and  not  a  constructive  resident  of 
the  State  for  not  less  than  six  months  immediately  preceding 
and  that  he  has  not  been  examined  for  admission  to  practice  and 
been  refused  admission  'within  four  months,  and  that  he  has 
studied  law  in  the  manner  and  according  to  the  condition^  in 
these  rules  prescribed. 

Applicants  in  the  first  class  (i.  e.,  persons  who  are  not  grad- 
uates of  t.  college  or  university)  must  have  studied  law  for  a 
period  of  four  years.  Such  an  applicant  may  pursue  his  course 
uf  law  study  wholly  by  serving  a  clerkship  in  the  ofiice  of  a 
practicing  attorney;  or  partly  by  serving  such  clerkship  .and 
partly  by  attending  a  law  school;  but  every  such  applicant  must 
serve  such  clerkship  for  a  period  of  at  least  one  year  continu- 
ously either  before  examination  by  the  State  Board  of  Law  Ex- 
aminers or  after  such  examination  and  prior  to  admission  to  the 
bar. 

Applicants  in  the  second  class  (i.  e.,  persons  who  are  graduates 
of  a  college  or  university)  must  have  studied  law  for  a  period  of 
three  years.  Such  an  applicant  may  pursue  his  course  of  law 
study  wholly  by  serving  a  clerkship  in  the  office  of  a  practicing 
attorney;  or  wholly  by  attending  a  law  school;  or  partly  by 
serving  such  derksliip  and  partly  by  attending  a  law  school. 

Applicants  in  the  third  class  (i.  e.,  persons  who  have  been 
admitted  as  attorneys  and  have  practiced  three  years  in  another 
state  or  country)  must  have  studied  law  for  a  period  of  one 
year  within  this  State  and  pursue  such  course  of  study  either  by 
serving  a  clerkship  or  by  attendance  upon  a  law  schotjl  as  the 
applicant  may  elect. 

Candidates  for  admission  to  the  bar  under  this  rule  (i.  e.,  upon 
examination)  may  be  admitted  and  licensed  upon  producing  and 
filing  with  the  court  the  certificate  of  the  State  Board  of  Law 
Examiners  that  the  applicant  has  satisfactorily  passed  the  ex- 
amination prescribed  by  these  rules  and  has  complied  with  their 
provisions,  and  upon  producing^  and  filing  with  the  court,  in  the 
cade  of  applicants  in  the  first  class  (i.  e.,  perKons  who  are  not 
graduates  of  a  college  or  university) ,  evidence  that  he  has  served 
a  regular  clerkship  of  one  year  in  this  State  with  an  attorney  or 
attorneys  in  regular  practice,  either  before  or  after  having  passed 
such  examination.  The  applicant  must  also  produce  and  file  evi- 
dence that  he  is  a  person  of  good  moral  character  which  must 
be  shown  by  the  aflSdavits  of  two  reputable  persons  of  the  town 
or  city  in  w^hich  he  resides,  one  of  whom  must  be  a  practicing 
attorney  of  the  Supreme  Court.  Such  affidavits  must  state  that 
the  applicant  is,  to  the  knowledge  of  the  affiant,  a  person  of 
good  moral  character  and  must  set  forth  in  detail  the  facts  upon 
which  such  knowledge  is  based;  but  sueh  affidavits  shall  not  be 
conclusive  and  the  court  may  make  further  examination  ...id 
inquiry. 
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If  the  applicant  he  a  prraduale  of  a  college  or  university  he 
must  have  pursued  the  prescribed  course  of  law  study  after  his 
graduation,  provided,  however,  if  such  graduate  of  a  college  or 
university  has  pursued  the  first  year  of  his  law  study  in  an 
approved  law  school,  and  said  yfar  of  study  was  prerequisite  for 
his  graduation  from  such  ccdlege  or  university,  then  such  year  of 
law  school  study,  if  successfully  completed,  shall  be  deemed  to  be 
and  shall  t)e  accept (>d  as  a  part  of  said  prescribed  course  of  law 
study;  and,  if  the  applicant  be  a  person  admitted  to  the  bar  of 
another  state  or  country  he  must  have  pursued  his  prescribed 
period  of  law  study  after  having  remained  as  a  practicing  attor- 
ney in  such  other  state  or  countrv  for  tlie  period  of  three  years, 

(Amended  May  2,  1016.) 

RULE  Ill-a. 

Examinations  dispensed  with. —  The  examination  is  dispensed 
with  in  the  case  of  any  applicant  entitleil  to  examination  under 
these  rules  who  is  a  graduate  of  a  law  school  duly  registei'ed  by 
the  Regents  of  the  I'niversity  of  the  State  of  New  York  which 
rwjuires  a  three  year  course  for  graduation  and  who  has  been 
prevented  from  entering  two  examinations  next  following  his 
graduation  by  actual  and  necessary  service  in  the  military  or 
naval  fortes  of  the  United  States.  Siu-h  applicant  shall  produce 
before  the  State  Board  of  Law  Examiners,  in  addition  to  the 
proof  required  by  these  rules  of  applicants  for  examination  his 
diploma  and  satisfactory  evidence  of  adequate  instruction  in  Xew 
York  Pleading  and  Practice  and  of  such  military  or  naval 
service.  Plach  applicant  sliall  pay  the  examiners  the  fee  pn»- 
vided  bv  Rule  VIII.  The  State  Hoard  of  Law  Kxaminers  snail 
certify  to  the  Appellate  Divisifm  of  the  Supreme  Ctmrt  in  the 
department  in  winch  any  such  person  resides  that  the  examina- 
tion has  been  dispensed  with.  The  examination  in  Substantive 
Law  and  Evidence  alone  may  be  dispensed  with  in  case  the 
applicant  has  had  no  satisfactorv  instruction  in  New  York  Plead- 
ing and  Practice.     (Added  Mar.' 2J),  IfllS.) 

RULE  IV. 

Regulations  concerning  preliminary  studies. — All  candidates  for 
admission  to  the  bar  upon  exammation,  except  applicants  in  the 
third  class  mentionetl  in  Rule  111  (i.  e.,  persons  who  have  been 
admitted  an(>  have  practiced  three  years  in  another  state  or 
covmtry),  must  have  pursued  a  preliminary  course  of  study  evi- 
denced by  graduation  from  a  college  or  university,  or  .by  passing 
a  Regents'  examination  or  the  (H]uivalcnt,  as  hereinafter 
prescribed: 

Applicants  who  are  not  graduates  of  a  college,  or  university, 
subject  to  the  limitations  and  requirements  hereinafter,  in  this 
subdivision,  expressed,  or  members  of  the  bar  as  above  described, 
before  entering  upon  the  clerkship  or  attendance  at  a  law  school 
herein   prescribed   shall  have   p'l^sed  an   examination   conducted 
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und^r  the  authority  and  in  accordance  with  the  ordinances  and 
rules  of  the  University  of  the  State  of  New  York,  in  English, 
three  years;  mathematics,  two  years;  Latin,  two  years;  science, 
one  year;  history^  two  years;  or  in  their  substantial  e<iuivalent8 
as  defined  by  the  rules  of  the  University,  and  shall  have  filed  a 
certificate  of  such  fact,  signed  by  the  Commissioner  of  Education, 
with  the  clerk  of  the  Court  of  Appeals,  whose  duty  it  shall  be  to 
return  to  the  person  named  therein  a  certified  copy  of  the  same, 
showing  the  date  of  such  filing.  The  Regents  may  accept  as  the 
equivalent  of  and  substitute  for  the  examination  in  this  rule  pre- 
scribed, either,  first,  a  certificate,  properly  authenticated,  of 
having  successfully  completed  a  full  year's  course  of  study  in  any 
college,  or  university;  second,  a  certificate,  properly  authenti- 
cated, of  having  satisfactorilj'  completed  a  four  years'  course  of 
study  in  any  institution  registered  by  the  Regents  as  maintain- 
ing a  satisfactory  academic  standard;  or,  third,  a  Regents' 
diploma. 

All  graduates  of  a  college  or  university  existing  under  the 
gt)verniuent  or  laws  of  any  foreign  country  other  than  those 
where  English  is  the  language  of  tlie  people,  and  all  applicants 
who  -apply  for  law  students'  certificates  upon  equivalents  or 
substitutes,  as  above  provided,  all  or  any  part  of  which  are 
earnc*d  or  issued  in  said  foreign  coimtries.  shall  pass  the  Regents' 
examination  in  second  year  English.  The  Regents*  certificate 
above-  prescribed  shall  be  deemed  to  take  effect  as  of  the  date 
of  the  completion  of  the  Regents'  examination,  as  the  same  shall 
appear  upon  said  certificate. 

RULE  V. 

Regulations  concerning  study  at  law  schools. —  The  provisions 
of  the»e  rules  for  study  at  a  law  school  must  be  fulfilled  by 
good  and  regular  attendance  and  successfully  completing  the 
prescribed  course  of  instruction  at  an  incorporated  law  school, 
or  a  law  school  connected  with  an  incorporated  college  or  uni- 
versity, having  a  law  department  organized  with  competent  in- 
structors and  professors,  in  which  instruction  as  hereinafter  pro- 
vided* is  regularly  given. 

(i(XKl  and  regular  attendance  upon  and  the  ■successful  com- 
pletion of  the  prescribed  courwe  of  instruction  at  a  law  school, 
the  school  year  of  which  shall  consist  of  not  less  than  thirty-two 
hchtHil  weeks,  exclusive  of  vacations,  in  which  not  less  than  ten 
hours  of  attendance  upon  law  lectures  or  recitations  of  such 
preeicribed  course,  to  be  given  or  conducted  by  regular  members 
of  the  faculty,  are  required  in  each  week,  shall  be  deemed  a 
year's  attendance  under  this  rule. 

A  period  of  time  not  exceeding  six  weeks  actually  spent  in 
good  and  regular  attendance  upon  and  successful  completion  of 
law  courses  requiring  at  least  ten  hours  of  attendance  in  each 
week  in  a  summer  sessicm  maintainwl  in  connection  with  a  law 
school  organized  as  prescribed  in  this  rule,  shall  be  allowed  as  a 
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part  of  the  period  of  clerksliip  or  study  otherwise  prescribed  by 
these  rules. 

The  Bame  period  of  time  shall  not  be  dupUc&ted  for  different 
purposes,  except  that  a  student  attending  a  law  school,  as  Jtierein 
provided,  and  who,  during  the  vacations  of  such  scliool,  not  ex- 
ceeding three  months  in  any  one  year,  shall  pursue  his  studies 
in  the  o(Hce  of  a  practicing  attorney,  shall  be  allowed  to  count 
the  time  so  occupied  during  such  vacation  or  vacations  as  part 
of  the  clerkship  in  a  law  o^ce  specified  in  these  rules ;  and  except 
that  a  student  attending  a  law  school  as  herein  provided,  or 
serving  a  regular  clerkship  in  the  office  of  a  practicing  attorney 
of  tie  Supreme  Court  in  this  State,  who,  durmg  the  vacation  of 
such  school  or  of  such  clerkship,  as  in  Rule  VI  provided,  shall, 
for  a  period  not  exceeding  six  weeks,  actually  attend  upon  and 
successfully  complete  a  law  course  or  courses  in  a  summer  session 
maintained  in  connection  with  a  law  school  organized  as  pre- 
scribed in  this  rule,  may  be  all(ywed  the  time  ao  spent  as  part  of 
the  clerkship  in  a  law  office  as  prescribed  by  these  rules* 
(Amended  and  in  efiTect  May  18,  1917.) 

RULE  VI. 

Regulations  concerning  clerkship. — The  provisions  of  these  rules 
for  studying  law  by  the  service  of  a  r^^lar  clerkship  must  be 
fultillcd  by  serving  such  clexkship  in  tlie  office  of  a  practicing 
attorney  of  the  Supreme  Court  in  this  State,  after  the  candidate 
has  attained  the  age  of  eighteen  years. 

It  shall  be  the  duty  of  attorneys,  with  whom  a  clerkship  shall 
be  commenced,  to  file  a  certificate  of  the  same  in  the  office  of  the 
clerk  of  the  Court  of  Appeals,  which  certificate  shall,  in  each 
case,  state  the  date  of  the  beginning  of  the  period  of  clerkship, 
and  such  period  shall  be  deemed  to  commence  at  the  time  of 
such  filing  and  shall  be  computed  by  the  calendar  year. 

In  computing  the  period  of  clerkship  a  vacation  actually 
taken,  not  exceeding  two  months  in  each  year,  shall  be  allowed 
as  a  part  of  such  year. 

RULE  Vrt. 

Proof  to  entitle  candidate  to  examination. — The  State  Board 
of  I^w  Examiners,  before  admitting  an  applicant  to  an  exami- 
nation, shall  require  proof  that  the  preliminary  conditions  pre- 
scribed by  these  rules  have  been  fulnlled;  which  proof  sliall  be 
made  as  follows,  viz, : 

First.  That  the  applicant  is  a  college  graduate,  by  the  produc- 
tion of  his  diploma,  or  certificate  of  graduation,  under  the  seal 
of  the  college. 

Second.  That  he  has  been  admitted  to  the  bar  of  another  State 
or  country,  by  the  production  of  his  license,  or  certificate,  exe- 
cuted by  the  proper  authorities. 

Thircf.  In  all  cases  where  the  service  of  a  clerkship  is  required, 
that  he  has  served  a  regular  clerkship  in  the  oflice  of  a  practicing 
attorney  of  the  Supreme  Court   in   thl?  S^ipte.  after  tnfe  age  of 
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eighteen  Tears,  by  produQing  and  filing  with  the  Board  a  certified 
copy  of  the  attorney's  cerj^incate,  as  filed  in  the  ofiice  of  the  clerk 
ol  the  Court  of  Appeals,  and  producing  and  filing  an  affidavit  of 
the  attorney  or  attorneys  with  whom  such  clerkship  was  served, 
showing  the  actual  service  of  such  a  clerkship,  the  continuance 
and  end  thereof,  and  that  not  more  than  two  months'  vacation 
vas  taken  in  any  one  year.  Both  of  said  affidavits  must  be  to  the 
effect  that  during  the  entire  period  of  such  clerkship,  except  dhr- 
ing  the  stated  vacation  time^  the  applicant  was  actually  employed 
by  said  attorney  as  a  regular  law  clerk  and  student  in  his  law 
office,  and  under  his  direction  and  advice,  engaged  in  the  practical 
work  of  the  office  during  the  usual  business  hours  of  the  day. 

Fourth.  Tlie  time  of  study  allowed  in  a  law  school  must  be 
proved  by  the  certificate  of  the  teacher  or  president  of  the 
faculty,  under  whose  instructions  the  person  has  studied,  under 
the  seal  of  the  school,  if  such  ther^  be,  in  addition  to  the  affidavit 
of  the  applicant,  which  must,  also,  state  the  age  at  which  the 
applicant  oegan  his  attendance  at  such  law  school.  Said  certifi- 
cate and  affidavit  must,  also,  show  that  the  law  school  prescribes 
the  course  ol  instruction  contemplated  by  these  rules,  and  each 
shall  also  contain  the  statement  that  said  applicant  took  the  pre- 
scribed course  of  instruction  required  at  said  school  for  the  degree 
of  Bachelor  of  Laws  while  in  attendance  thereat,  and  bona  fide 
took  and  successfully  passed  all  examinations  in  all  the  subjects 
required  for  said  degree  during  such  period  of  attendance,  in  each 
case  specifying  the  subjects  in  which  said  applicant  took  and 
passed  his  examinations  as  aforesaid,  which  proof  must  be  satis- 
factory to  the  Board  of  Examiners. 

Fifth.  That  the  applicant  has  passed  the  Regents'  examination, 
or  its  equivalent  must  be  proved  by  the  production  of  a  certified 
copy  of  the  Regents'  certincate  filed  in  the  office  of  the  clerk  of 
the  Court  of  Appeals^  as  hereinbefore  provided. 

Sixth.  When  it  satisfactorily  appears  that  any  diploma,  affi- 
davit, or  certificate,  required  to  be  produced  has  been  lost,  or 
destroyed,  without  the  fault  of  the  applicant,  or  has  been  unjustly 
refused  or  withheld,  or  by  the  death  or  absence  of  the  person 
or  officer  who  should  have  made  it,  cannot  be  obtained,  the 
Board  of  traw  Examiners  may  accept  such  other  proof  of  the 
requisite  facts  as  they  shall  deem  sufficient. 

Seventh.  A  law  student  whose  clerkship,  or  attendance  at  a 
law  school  has  already  begun,  as  shown  by  the  records  of  the 
Court  of  Appeals,  or  of  any  incorporated  law  school,  or  law 
school  established  in  connection  with  any  college  or  university, 
may,  at  his  option,  file  or  produce,  instead  of  the  proofs  required 
by  these  rules,  those  required  by  the  Rules  oi  the  Court  of 
Appeals  in  force  June  1,  1008. 

Eighth.  The  provisions  of  subdivision  four  of  this  rule,  so  far 
as  applicable,  snail  apply  to  persons  making  proof  of  the  time  of 
studv  allowea  at  summer  sessions  of  a  law  scnool.  (Subd.  added 
and  in  effect  May  18,  1917.) 
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RULE  VIII. 

Regulations  concerning  examination. — ^Tlic  examination  held 
by  such  State  Board  of  Examiners  may-  be  conducted  by  oral  or 
written  questions  and  answers,  or  partly  oral  and  partly  written, 
but  shall  be  as  nearly  uniform  in  the  knowledge  and  capacity 
which  they  shall  require  as  is  reasonably  possible.  Every  appli- 
cant shall  be  given  and  required  to  pass  a  satisfactory  examina- 
tion in  the  canons  of  ethics  adopted  by  the  American  Bar  Asso- 
ciation and  by  the  New  York  State  Bar  Association.  An 
applicant  who  has  failed  to  pass  one  examination  cannot  again 
be  exaniin(>d  until  at  least  four  months  after  such  failure. 

The  State  Board  of  I^w  Examiners  sliall  be  paid  as  compensa- 
tion, each,  the  sum  of  two  thousand  dollars  per  year,  and,  in 
addition,  such  further  sum  as  the  court  may  direct,  and  an 
annual  sum  not  exceeding  thirty-five  hundred 'dollars  per  year 
shall  be  allowdl"  for  necessary  disbursements  of  the  Board.  Every 
applicant  for  examination  shall  pay  to  the  examiners  a  fee  of 
twenty-five  dollars,  which  shall  be  applied  up<m  the  compensation 
and  allowance  above  provided,  and  any  surplus  thereafter  remain- 
ing shall  be  held  bv  the  treasurer  of  the  State  Board  of  Law 
Examiners  and  deposited  in  some  bank,  in  good  standing,  in  the 
city  of  Albany,  to  his  crwlit  and  subject  to  his  draft  as  such 
treasurer,  when  approved  bv  the  Chief  Judge.  (Amended  and  in 
efTcct  May  15,  1917.) 

RULE  IX. 

Relief  from  excusable  mistakes. —  Wlien  the  filing  of  a  certifi- 
cate, as  required  by  these  rules,  has  been  cmiitted  by  excusable 
mistake  or  without  fault,  the  court  may  order  such  filing  as  of 
the  proper  date. 

RULE  X. 

Additional  rules  by  the  Appellate  Division. —  The  Justices  tif 
the  Appellate  Division  in  each  department  may  adopt  for  their 
several  and  respective  departments  such  additi(mal  special  rules 
for  ascertaining  the  moral  and  general  fitness  of  applicants  as 
to  such  Justices  may  seem  proper. 

STATE   OF   NEW  YORIv  —  IN   COURT   OF   APPEALS. 

At  a  Court  of  Appeals  for  the  State  of  New  Y'ork,  Held 
at  the  Capitol,  in  the  City  of  Albany,  on  the  17th 
Day  of  April,  A.  1).  1013.  *  Present:  Hon.  Edgar  M. 
Cullen,  Chief  Judge,  Presiding. 

IN  THE  MATTER  OF  THE  STATE  BOARD  OF  LAW 

EXAMINERS. 

Objections  having  been  formulated  and  presented  to  the  court 

with   respect    to   the  methods  of   examinaticms   pursued  by   the 

State  Board  of  Law  Examiners,  and  with  respect  to  other  matters 

in  the  administration  of  their  office,  and  the  same  having  been 

duly  considered  by  the  court,   it   is  hereby  ordered  as  follows, 

nnmely : 
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I.  It  is  ordered  that  the  publication  of  the  book  entitled  "  Bar 
Examinations  and  Courses  of  Study  "  be  discontinued. 

II.  It  is  ordered  that  the  papers  containing  the  written  answers 
given  by  rejected  candidates,  upon  their  examinations  for  admis- 
sion to  practice  as  attorneys  and  counselors  at  law  in  the  courts 
of  this  State,  be  preserved  for  a  period  of  four  weeks  from  the 
date  of  the  announcement  bv  the  Board  of  the  results  of  the 
examinations,  when  they  may  be  destroyed,  and  that  of  the 
examination  papers  of  successful  candidates  one  in  twentv  sets 
thereof  be  preserved  for  the  period  of  three  years  and  filed  in 
the  office  of  the  clerk  of  the  court. 

III.  The  State  Board  of  Law  Examiners  is  instructed  so  to 
frame  the  questions  propounded  to  candidates  for  admission  to 
practice  as  to  permit  of  a  reasoned  answer  to  a  question.  The 
Board  is  instructed  in  that  respect  to  formulate  questions, 
whether  based  upon  decided  cases  or  upon  statutes,  so  as  to 
ascertain  the  ability  of  the  candidate  to  apply  his  knowledge  of 
legal  principles  and  of  statutory  rules,  and  to  explain  the  method 
of  their  application  by  him,  rather  than  to  elicit  answers  the 
correctness  of  which  will  rest  upon  the  candidate's  power  of 
memorization.  The  marking  of  a  candidate  should  be  measured  by 
the  reasoning  power  shown,  and  not  wholly  by  mere  correctness. 

I  v.  It  is  further  ordered  that  a  copy  of  this  order  be  printed 
with  the  rules  for  the  admission  of  attorneys  and  counselors  at 
law;  that  a  copy  be  filed  in  the  ofiice  of  the  Secretary  of  State 
and  that  a  copy  be  transmitted  to  the  presiding  justice  of  the 
Appellate  'Division  of  the  Supreme  Court  in  each  judicial 
department.  R.  M.  BARBER, 

Clerk. 

ADMISSION  TO  THE  BAR  OF  PERSONS  WHO  HAVE  BEEN 
ENCAGED  IN  MILITARY  SERVICE. 

STATE   OF  NEW  YORK   IN   COURT  OF  APPEALS. 

On  application  duly  made  therefor,  it  is 

Ordered,  that  in  all  cases  of  applicants  for  admission  to  the 
Bar,  where  it  shall  appear  that  the  applicant  is  a  graduate  of  a 
law  school  and  holds  a  degree  regularly  conferred  by  such  school, 
and  it  shall  appear  that  such  applicant  has  been  engaged  in  the 
militarv  or  naval  service  of  the  United  States  of  America,  as 
a  member  of  the  national  guard  or  of  the  naval  militia  of  the 
State  of  New  York,  or  by  reason  of  voluntary  enlistment,  con- 
scription or  otherwise,  or  in  service  at  a  recognized  government 
military  training  camp,  or  as  a  member  of  the  naval  reserve 
corps,  or  in  the  ambulance  service  of  the  allies  in  Europe,  the 
time  ordinarily  required  by  the-  law  school  from  which  he  has 
graduated  and  received  his  degree  as  aforesaid  as  a  condition  of 
graduation  and  the  bestowal  of  such  degree  shall  be  credited  to 
him,  although  it  may  appear  that  by  reason  of  his  engagement  in 
the  said  military  or  naval  service  or  in  such  training  camp  or 
ambulance  service  some  of  the  time  ordinarily  required  for  gradu- 
ation or  for  obtaining  such  degree  has  been  waived  by  the  law 
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school  granting  the  same.  The  time  so  credited  for  such  service, 
however,  shall  not  exceed  one  year,  nor  shall  it  exceed  the  time 
allowed  by  the  school  from  which  he  graduated  and  received  his 
degree ;   and 

Further  ordered,  that  in  all  cases  where^  after  an  applicant 
for  admission  to  the  Bar  shall  have  commenced  hia  period  of 
law  study)  either  in  a  law  school  or  law  office,  as  provided  hy 
the  rules  of  -this  court  relating  to  admission  of  attorneys  and 
counselors  at  law^  it  shall  appear  that  such  applicant  has  been 
engaged  in  the  military  or  naval  service  of  the  United  States  ol 
America,  as  a  member  of  the  national  guard  of  the  State  of  New 
York,  or  by  reason  of  voluntary  enlistment,  conscription  or  other- 
wise, or  in  service  at  a  recognized  government  nAilitary  training 
camp  or  in  the  ambulance  service  in  Europe,  the  time  of  such 
service,  not  exceeding  one  year,  shall  be  included  as  part  of  the 
period  of  study  provided  for  by  Rules  VI  and  VII  relating  to  tJie 
admissinn  of  attorneys  and  counselors  at  law. 

This  order  shall  not  apply  to  persons  commencing  the  study 
of  law  subsequent  to  May  10,  1917,  and  nothing  herein  cfmtained 
shall  he  construed  as  exempting  an  applicant  for  admission  to 
the  Bar  from  taking  and  passing  the  exumiuation  as  required  by 
the  rules  of  this  coiu-t. 

Dated  May  10,  1917. 

Ordered,  that  in  all  cases  where  after  the  applicant  shall  have 
commenced  his  period  of  law  study,  as  provided  by  the  Rules  of 
this  c(mrt  relatmg  to  the  admission  of  attorneys  and  counselors 
at  law,  he  has  engaged  in  the  military  or  naval  service  of  the 
I'nited  States  of  America,  in  connection  with  the  defem^.  and 
patrol  of  our  Mexican  border,  because  of  his  having  been  a 
member  of  the  National  Guard  of  the  State  of  New  York,  or 
otherwise,  the  time  of  such  service  shall  be  included  «s  a  part 
of  the  period  of  study  required  by  Rules  VI  and  VII. 

Dated,  January  31,  1917.  r.  m.  Barber,  Clerk, 


L.  igi8,  ch.  203 — ^An  Act  relative  to  the  constitutional  oath  of 

an  attorney  and  counselor  at  law. 

§  1.  Any  person  who,  from  actual  service  in  the  military  or 
naval  forces  of  the  United  States,  is  unable  to  take  in  open 
court  th(»  constitutional  oath  of  ottice  re<iuire(l  of  an  attorney  and 
counselor  at  law.  may  take  such  oath  before  the  commanding 
officer  of  that  jwrson's  repinient  or  ship  or  separate  detachment, 
as  the  caKc  may  be,  and  such  commanding  officer  is  hereby  author- 
ized to  administer  such  oath  and  to  transmit  the  written  or  printed 
form  thereof  to  the  clerk  of  the  proper  ap|K»llate  division,  who, 
upon  approval  of  the  said  court,  shall  file  such  oath  in  bis  office, 
and  thereupon  such  oath  shall  have  the  full  force  and  effect  as  if 
taken  in  open  court;  providtMl,  however,  that  such  person,  as  soon 
as  he  is  physically  rtble,  shall  forthwith  subscribe  the  oath  in  the 
roll  or  book  kept  in  the  office  of  the  said  clerk  and  before  he  shall 
disehnrffe  any  of  the  duties  of  an  attorney  and  counselor  at  law. 

(In  effect  April   17.    191b.) 
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GENERAL  RULES  OF  PRACTICE. 


SUPRBTie  COURT  RULES. 

Adopted  la  coiiv«iUon  oV  tlk«  JuatlceB  of  tlu*  Supreme  Cuurt  aanlgiiM  to  the 
A|>|»eiuit«  Division  ihemott  told  «t  AltMiny,  I>«fc«mbfr,  18Uo,  pur^uiuii  ui 
Code  of  Civil  Procedure,  iieciloii  17;  amended  i/ctuber  24,  l69tf;  uviuber 
24,  1905;  April  30,  1910;  Jus«  17.  1913. 

R«ie  1«     Appllcatioa  for  admission  as  attoraeys. 

Within  ten  days  after  the  first  day  of  Jnnuarv  in  each  year, 
the  Appellate  Division  in  each  department  shall  appoint  a 
Committee  nn  Character  and  Fitness  vf  not  less  than  three  for 
the  department,  or  may  appoint  a  committee  for  each  Judicial 
District  within  the  department,  to  whom  shall  be  referred  all 
applications  for  admission  to  practice  as  attorney  and  counselor 
at  law,  such  committee  to  continue  in  odlce  until  their  successors 
are  appointed.  To  the  respective  comtiiittecs  shall  be  referred 
all  applications  for  admission  to  practice,  either  upon  the  cer* 
tificate  of  the  State  Board  of  Law  Examiners,  or  upon  motion 
under  Rule  2  of  the  Rules  of  the  Court  of  Appeals  for  the 
admission  of  attorneys  and  counselors  at  law.  The  committee 
9hal]  require  the  attendance  before  it,  or  a  member  thereof,  of 
each  applicant,  with  the  affidavit  of  at  least  two  practicing 
attorneys  acquainted  with  such  applicant,  residing  in  the  Judicial 
District  in  which  the  applicant  resides,  that  he  Is  of  such  char- 
acter and  general  fitness  as  justifies  admission  to  practice,  and 
the  affidavit  must  set  forth  in  detail  the  facts  upon  which  the 
afbant*s  knowledge  of  the  applicant  is  based,  and  it  shall  be  the 
duty  of  the  committee  to  examino  each  applicant,  and  the  com- 
mittee most  be  satisfied  from  such  examination,  and  other  evi- 
dence that  the  applicant  shall  produce,  that  the  applicant  has 
such  qualifications  as;  to  character  and  general  fitness  as  in  the 
opinion  of  the  committee  justify  his  admission  to  practice,  and 
no  person  shall  be  admitted  to  practice  except  upon  the  production 
of  a  certificate  from  the  committee  to  that  effect,  unless  the 
coort  otherwise  orders. 

No  applicant  shall  be  entitled  to  receive  such  a  certificate 
who  is  not  able  to  speak  and  to  write  the  English  language 
intelligently,  nor  until  he  affirmatively  establishes  to  the  satis- 
faction of  the  committee  that  he  possesses  such  a  character 
as  justifies  his  admission  to  the  Bar  and  qualifies  him  to  per- 
form the  duties  of  an  attorney  and  counselor  at  \f^. 

An  applicant  for  udmisMon  to  practice  as  an  attorney  and 
counselor  at  law  on  motion, 'under  the  provisions  of  Rule  2  of 
♦.he  Rules  of  the  Court  of  Appeals  for  the  admission  of  attor- 
neys and  counselors  at  law,  miiMt  present  to  the  court  proof  that 
he  has  been  admitted  to  practice  as  an  attorney  and  counselor 
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at  law  iu  the  hiKl»t*«t  court  of  law  in  another  state,  or  in  a 
country  whose  jurisprudence  is  based  upon  the  principles  of  the 
common  law  of  England;  a  certificate,  executed  by  the  proper 
authorities,  that  he  has  been  duly  admitted  to  practice  in  such 
state  or  country;  that  he  has  actually  remained  in  said  state  or 
country,  and  practiced  in  such  court  as  attorney  and  counselor 
at  law  for  at  least  five  year»;  a  certiSoQte  frf>iJi  a  judge  of  such 
court  that  hp  ha^  been  thily  admitted  to  practi<*e  and  has 
actually  continuously  practici^d  as  an  attorney  and  counselor  at 
law  for  a  period  of  at  least  five  years  after  he  has  been  ad- 
mitted, specifying  the  name  of  the  place  or  places  iu  which  he 
has  so  practiced  and  that  he  has  a  good  character  as  such 
attorney.  Such  certificate  must  Xte  duly  certified  by  the  clerk  of 
the  court  of  which  the  judge  is  a  member,  and  the  seal  of  the 
court  must  be  attached  thereto.  He  must  also  prove  that  he  is 
a  citizen  of  the  United  States  and  ha!*'bet>n  art  actual"  resident 
of  the  State  of  New  York  for  at  least  six  months  prior  to  the 
making  of  the  application,  giving  the  place  of  his'  residence  by 
stieet  and  number,  if  such  there  be,  aud  the  length  of  time 
he  has  been  such  resident.  Ue  shall  also  submit  the  afildavith 
of ,  two  persons  who  are  residents  of  the  judicial  district  in 
wlw.cU  he  rcsid(»s,  one  of  whom  must  be  an  attorney  and  ccmn- 
selor.at  law,  thiu  he  is  of  such  character  and  general  fitness 
as.  justifies  admission  to  practice,  ajid  the  afiidavit  must  set 
forth  in  detail  the  facts  upon  which  the  atfiant's  knowltslge  of 
thy  applicant  w  based.  In  all  case-s  the  applicant  must  appear 
ifi  pernon  before  thi'  court  on  the  motion  fi)r  his  admission,  and 
also-before  the  committee  on  character  and  fitness  for  the  district 
)U    whi<-h    the   ap|)li<'ati<m    is   made. 

In  ixU  cases  the  ni>plicant.  for  admission  must  file  with  the 
chrk  of  the  Appellate  Division  of.  the  proper  department  the 
papers  retjuiretl  for  his  admission  as  hereinbeiore  specified,  prior 
to  or  at  the  time  of  the  motion  for  aduiission  to  practice. 
(Amended  April  1.  llilO  and  June  17,  1913.) 

Rule    SiD.    Fay  em,    ^vliere    flletl)    indoraiemeBtii, 

The  papers,  in  cases  pending  in  the  Appellate  Diyision,  shall  be 
filed  with  the  <'lei'k  of  such  division  of  the  department  in  whieb 
the  cnse  is  [vending.  In  all  other  cases  where  no  provision  is 
i!i:t(h'  by  tlie  ("ode,  papers  in  the  Supreme  ('ourt  shall  ho  filed  in 
th<^  oilice  of  tht»  c'erk  of  the  county  spe<"ified  in  the  complaint  as 
the  place  of  trial.  In  Surrogatc^'s  ('ourts.  in  the  offloo  of  Sur- 
n)gat":  in  other  <*ourts  of  record,  in  the  ot^vo  of  the  respective 
clerks  thereof.  In  <ase  the  place  of  trial  be  changed  to  another 
county,  all  subs'(M|uent  papers  shall  be  filed  in  the  connty  to  which 
such  change  is  made.  All  papers  s<»rved  or  fih»d,  must  be  indorsed 
(ir  sTibscribed  with  the  name  of  the  attorney  or  attorneys,  or  tl.e 
name  of  the  i)arty  if  he  appears  in  person,  and  his  or  their  offlo* 
address,   or  place  of  business. 

nule  li.    Motion  pnperM  to  be  npeo1fle«l  In  orclev  and  ttledi 
eil'e.  t    of    f ul lure    to    filet    entry    of    order. 

"When  any  order  i'^  entered,  al^  the  paiH»rs,  used  or  read  on 
the  motion  on  either  side,  shall  !>e  specified  in  the  order,  and 
sliMJl  Im»  tiled  with  the  clerk,  unless  already  on  file  or  otherwise 
ordered  by  the  court,  or  the  order  may  be  set  aside  as  irrt»guJar, 
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with  costs.  The  clerk  shall  not  enter  such  order  uulesn  the 
motion  papers  are  tih'd,  and  unless  the  order  is  signed  by  the 
iastice  preniding  at  the  court  at  which  the  motion  was  heard. 
Wheo  an  opinion  has  been  delivered  by  the  court,  it  shall  be  fil^d 
with  the  order  and  shall  be  considered  a  part  of  the  record  upon 
which  the  order  was  made;  and  if  the  order  does  not  state  the 
irrounda  upon  which  it  was  made,  the  opinion  may  b^  considered 
to  ascertain  such  j?rounds. 

When  the  atfidavits  and  papers  upon  a  non-enumerated  motion 
lire  required  by  law  or  by  the  rules  of  the  court  to  be  filed, 
and  the  order  to  be  entered  in  a  county  other  thati  that  iii  which 
the  motion  is  made,  the  clerk  shall  deliver  to  the  party  pre- 
vailing in  the  motion,  unless  the  court  shall  otherwise  direct,  a 
certified  copy  of  the  rough  minutes,  showing  what  papers  were 
used  or  read,  together  with  the  attiduvits  and  papers  used  or 
read  upon  such  motion,  with  q  note  of  the  decision  thereon,  or 
the  order  directed  to  be  entered,  properly  certified.  It  shall  be 
the  duty  of  the  party  to  whom  such  papers  are  delivered  to 
cause  the  same  to  be  filed,  and  the  proper  order  entered  in  the 
proper  county  within  ten  days  thereafter,  or  the  order  may  be 
«et  aside  as  irregular,  with  costs.  (Amended  Apr.  1,  1910,  in 
effect  Sept.  1,    1910.) 

Rule  4.  Undertfiklngr  und  afndn-vlt  In  proceedlniTfi  for 
Injanetlons,  attacliineiity  order  of  urreat  and  \%rit  to  ke 
filed. 

Except  where  otherwise  expressly  provided  by  law,  it  shall  be 
the  duty  of  the  attorney  of  the  party  required  to  give  a  bond  or 
undertaking  to  forthwith  file  the  same  with  the  proper  clerk;  and 
in  case  such  bonds  and  undertakings  shall  not  be  so  tiled,  any 
party  to  the  action  or  special  proceeiling,  or  olhei*  pers«Mts  iuter- 
ested,  shall  be  at  liberty  to  move  the  court  to  vacate  the  pro- 
cecilings  or  order  as  if  no  bond  or  uudertakin|r;  had  been  given. 
It  shaH  also  be  the  duty  of  the  attorney  to  hie  the  petition  or 
affidavit  upon  which  an  injunction,  attachment,  order  of  arrest, 
or  writ,  has  been  granted  within  ten  days  after  the  same  shall 
have  been  served.  In  case  of  a  failure  so  to  file  such  petition  or 
affidavit,  the  opposing  party  may  move  to  vacate  the  order,  war- 
rant or  writ,  and  the  same  shall  be  vacated  by  the  court  or  judge 
granting  the  same,  unless  for  proi^er  cause  shown  time  to  file  the 
same  shall  be  extended. 

Rule  5.  SaretleM,  Juntlflcatlon  of  bo;nd*i  to  be  aoknoivl- 
edK^d. 

AVhenever  a  Justice  or  other  officer  approves  of  the  security  to 
bo  given  in  any  case,  or  reports  upon  its  sufficiency,  it  shall  be 
his  duty  to  require  personal  sureties  to  justify,  or,  if  the  s<'curity 
offered  is  by  way  of  mortgage  on  real  estate,  to  require  proof  of 
tlie  value  of  such  real  estate.  And  all  bonds  and  undertakings, 
and  other  securities  in  writing,  shall  be  duly  proved  or  acknowl- 
edged in  like  manner  as  deeds  of  real  estate,  before  the  sanu? 
shall   be  reeeived.or  filed. 

In  no  case  shall  an  attorney  or  counsellor  be  surety  on  any 
undertaking  or  bond  required  by  law,  or  by  these  rules,  or  by  any 
order  of  a  court  or  judge,  in  any  acrtion  or  proceeding,  or  be  bail 
iu  any  civil  or  criminal  case,  or  proceeding. 
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Rale  6.    Sheriff's  rettarn,  ho^r  compelled. 

'  At  any  time  after  the  day  when  it  is  the  duty  of  the  sheriff,  or 
other  officer,  to  return,  deliver,  or  file  any  process  or  other  paper, 
by  the  provisions  of  the  Code  of  Civil  Procedure,  or  by  these 
rules  of  the  courts,  any  party  entitled  to  have  such  act  done,  ex- 
cept  where  otherwise  provided  by  law,  may  serve  on  the  officer  a 
notice  to  return,  deliver,  or  file  such  process,  or  other  paper  a« 
the  case  may  be,  within  ten  days,  or  show  cause,  at  a  Special 
Term  to  be  designated  in  said  notice,  why  an  attachment 
should  not  issue  against  him. 

Rnle  7.    Books  to  be  kept  by  clerk  of  court*. 

The  clerk  of  the  Appellate  Division  in  each  department  shall 
keep: 

1.  A  book,  properly  indexed,  in  which  shall  be  entered  the  title 
of  all  actions  and  proceedings  which  are  pending  in  that  court, 
and  all  actions  or  special  proceedings  commenced  in  the^  Appellate 
Division  with  entries  under  each,  showing  the  proceedings  taken 
therein  and  the  final  disposition  thereof. 

2.  A  minute  book,  showing  the  proceedings  of  the  court  from 
day  to  day. 

3.  A  remittitur  book,  containing  the  final  order  made  upon  the 
decision  of  each  case,  a  certified  copy  of  which  shall  be  trans- 
mitted to  the  proper  clerk  as  required  by  the  Code  of  Civil 
Procedure. 

4.  A  book,  properly  indexed,  in  which  shall  be  recorded  at  large 
all  bonds  or  undertakings  filed  in  his  office,  with  a  statement  of 
the  action  or  special  proceeding  in  which  it  is  given,  and  a  state- 
ment of  any  disposition  or  order  made  of  or  concerning  It. 

5.  A  book,  properly  indexed,  which  shall  contain  the  name  of 
each  attorney  admitted  to  practice,  with  the  date  of  his  ad- 
mission, and  a  book,  properly  indexed,  which  shall  contain  the 
name  of  each  person  who  has  been  refused  admission  or  who 
has  been  disbarred  or  otherwise  disciplined  or  censured  by  the 
court.  The  clerk  of  each  department  shall  transmit  to  the  clerk 
of  the  Court  of  Appeals  and  to  the  clerks  of  the  other  depart- 
mentH  the  namra  of  all  attorneys  who  have  been  admitted  to 
practice,  the  names  of  all  applicants  who  have  been  refused 
admission,  and  the  names  of  all  attorneys  who  have  been  dis- 
barred, disciplined  or  censur<*d  by  the  court.  The  clerk  of  each 
department  is  directed  to  enter  in  the  proper  book  the  name  of 
each  attorney  who  has  l>een  admitted  to  practice,  with  date  of 
his  admission,  and  the  name  of  each  person  who  has  been  re- 
fused admission  or  has  been  disciplined,  with  the  date  of  such 
refusal  of  admission  or  discipline,  received  from  the  other  de- 
partments of  the  state,  together  with  the  date  when  and  de- 
partment wherein  thp  order  was  made.  (Subd.  added  Apr.  1, 
1910,  in  effect  Sept.  1,  1910.) 

The  clerks  of  the  other  courts  shall  keep  in  their  respective 
offices,  in  addition  to  the  **  judgment  book  '*  required  to  be  kept 
by  the  Code  of  Civil  Procedure: 

1.  A  book,  properly  indexed,  in  which  shall  be  entered  the  title 
of  all  civil  actions  and  sp^H'ial  proceedings,  with  proper  entries 
under  each  denoting  the  pai)ers  filed  and  the  orders  made  and 
the  steps  taken  therein,  with  the  dates  of  the  several  proceedings. 

2.  A  book  in  which  shall  be  entered  at  large  each  bond  and 
undertaking  filed  in  his  office,  with  a  statement  showing  when 
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filed   and   a   statement  of  any  disposition  or  order  made   of  or 
concern iu^  it. 

3.  Such  olher  books,  properl.v  indexed,  as  may  be  necessary  to 
enter  the  minutes  of  the  rourt,  docket  judf^mpnts,  enter  orders 
and  all  other  necessary  matters  and  proceedinufs.  and  such  other 
books  as  the  Appellate  Division  in  each  department  shall  direct. 

Rule   8.    JvdgrmeiitMt   entering  and  docketing   of. 

Judjfmpnts  shall  only  be  entered,  or  docketed,  in  the  offices  of 
the  clerks  of  the  courts  of  this  State,  within  the  hours  duriuK 
which,  by  law,  they  are  required  to  keep  open  their  respective 
offices  for  the  transaction  of  business,  and  at  no  other  time. 

Rale  9.  Subpoena  dneeN  teentn  aaralnnt  poblle  depart- 
ment or  oflleeri  by  fvhoni  Insned;  ^vhen  prcdnetlon  of 
book*  and  papers  not  required  |  production  of  copyi  eosta. 

No  Kiibpoenas  duces  tecnm  reqnirinjr  a  library  association  or 
corporation:  a  public  officer;  a  dorwirtment  of  a  municipal  cor- 
poration, or  other  public  officer  or  department,  to  produce  on  the 
trial  of  an  action  or  special  proceeding  before  a  court  or  referee, 
books,  papers  or  other  documents  or  wrifin^s  in  its  or  his  pos- 
session, sihall  be  issued  ex<'ept  by  a  justice  of  the  Sui)reme 
Court  In  the  District  in  which  the  library  or  department  is 
located  or  the  public  officer  is  employed,  or  a  judjre  of  the  jcourt 
in  which  the  action  or  special  proceeding  is  pending,  and  except 
upon  one  day*s  notice  to  the  library,  officer,  corporation  or  head 
of  fhe  department  having  possession  of  the  l)ooks.  papers  or  other 
documents  or  writings  and  also  to  the  opposing  party  or  his 
attorney.  The  justice  or  the  judge  to  whom  the  application  is 
mad(^  shall  not  require  the  production  of  such  books,  papers  or 
other  documents  or  writings  before  a  court  or  referee,  when  a 
stipulation  between  the  attorneys  or  a  copy  thereof,  duly  verified, 
will  in  his  opinion  serve  the  purpose  of  such  production,  and  he 
may  impose  such  other  conditions  as  may  in  his  opinion  be 
reasonable.  Upon  the  refusal  of  a  party  to  such  an  application 
to  make  such  stipulation  when  required  so  to  do,  the  justice 
or  the  judge  (to  whom  the  application  for  a  subpoena  duces 
tecnm  is  made)  may  impose  upon  such"  party  the  actual  cost  or 
expense  incurred  in  producing  the  books,  papers  or  other  docu- 
ments or  writings  in  accordance  with  the  subpoena,  in  addition 
to  the  fees  now  required  by  law  upon  the  service  of  a  subpoena. 
(Added  June  17.  3913,  in  eflFect  November  1,  1913.  Former 
Rule   IX  repealed  April  30,  1910.) 

Rule   lO.  Chanire    of   attorneyn. 

An  attorney  may  be  changed  by  consent  of  the  partv  and  his 
attorney,  or  upon  application  of  the  client  upon  cause  shown  and 
upon  8U<'h  terms  as  shall  be  just,  by  the  order  of  the  court  or  a 
Judge  thereof,  and  not  otherwise. 

Rale  11.  Aflrreements  bet^veen  partien  or  attorneyii  to  be 
in   ^ritins. 

No  private  agreement  or  consent  between  the  parties  or  their 
attorneys,  in  respect  to  the  proceedings  in  a  cause,  shall  be  bind- 
ing, unless  the  same  shall  have  been  reduced  to  the  form  of  an 
order  by  consent,  and  entered,  or  unless  the  evidence  thereof  shall 
be  in  writing,  subscribed  by  the  party  against  whom  the  same 
^all  be  alleged,  or  by  his  attorney  or  counsel. 
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Role  12.    Conscntii  to  payment  of  money  ont  fit  conrt. 

All  consents  providing  for  the  payment  of  money  out  of  court 
shall  be  ack^iowledged  before  an  officer  authorized  to  take  the 
acknowledgment  of  deeds,  accompanied  with  proof  of  the  identity 
of  the  applicant  from  some  person  other  than  the  applicant,  be- 
fore any  order  is  granted  thereon. 

Rule  13.    Ordem  of  orresty  ii^Jnnction  or  atta42lftment. 

Every  order  of  arrest,  as  well  as  every  injunction  or  attach- 
ment, shall  briefly  state  the  grounds  on  which  it  is  granted. 

Rnle  14.    Discovery  of  bookm,  papers  and  documents. 

Applications  may  be  made  in  the  manner  provided  by  law  to 
compel  the  production  and  discovery  or  inspection  with  copy  of 
books,  papers  and  documents  relating  to  the  merits  of  any  civil 
action  pending  in  court  or  of  any  defense  of  such  action,  in  the 
following  cases: 

1.  By  the  plaintiff,  to  compel  the  discovery  of  books,  papers  or 
documents  in  the  possession  or  under  the  control  of  the  defendant, 
which  may  be  necessary  to  enable  the  plaintiff  to  frame  his  com- 
plaint or  to  answer  any  pleading  of  the  defendant 

2.  .By  the  defend;[ipt,  to  compel  the  like  discovery  of  books, 
papers  or  documents  in  the  possession  or  under  the  control  of  the 
plaintiffs,  which  may  be  necessary  to  enable  the  defendant  to 
answer  any  pleading  of  the  plaintiffs. 

S.  Either  party  may  be  compelled  to  make  discovery  of  any 
book,  document,  record,  article  or  property  in  his  possession  or 
under  his  control,  or  in  the  possession  of  his  agent  or  attorney, 
upon  its  appearing  to  the  satisfaction  of  the  court  that  such  book, 
document,  record,  article  or  property  is  material  to,  the  decision 
of  the  action  or  special  proceeding,  or  some  motion  or  application 
therein,  or  is  competent  evidence  in  the  case,  or  an  inspection 
thereof  is  necessary  to  enable  a  party  to  prepare  for  trial. 

Rale  IS.    Form  of  application  for  discovery  of  books. 

The  moving  papers  upon  the  application  for  such  discovery  or 
inspection  shall  state  the  facts  and  circumstances  on  which  the 
same  is  claimed,  and  shall  be  verified  by  affidavit  stating  that 
the  books,  papers,  articles,  property,  and  documents  whereof  di»- 
covery  or  inspection  is  sought  are  not  in  the  possession  or  under 
the  control  of  the  party  applying  therefor,  but  are  in  the  posses- 
sion or  under  the  control  of  the  party  against  whom  discovery  is 
sought  or  his  agent  or  attorney.  The  party  applying  shall  show 
to  the  satisfaction  of  the  court  or  judge  the  materiality  and 
necessity  of  the  discovery  or  inspection  sought,  the  particular  in- 
formation which  he  requires,  and  in  the  case  of  books  and  papers, 
that  there  are  entries  therein  as  to  the  matter  of  which  he  seeks 
a  discovery  or  inspection. 

Rnle  16.    Contents  of  order)  stay  of  proceedlnars. 

The  order  for  granting  the  application  shall  specify  the  mode 
in  which  the  discovery  or  inspection  is  to  be  made,  which  may 
be  either  by  requiring  the  party  to  deliver  sworn  copies  of  the 
matters  to  be  discovered,  or  to  allow  an  inspection  with  copy,  or 
by  requiring  him  to  produce  and  deposit  the  same  with  the  clerk, 
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unless  otherwise  directed  in  the  order.  .  The  order  shall  Jilso 
specify  the  time  within  which  the  discovery  or  inspection  is  jto  b^ 
made,  and  when  papers,  articleii  or  property  are  reniuired  to  \n\ 
deposited  or  inspected*  the  orcar  shall  specify  the  time  the  de~ 
postt  or  the  opportunity  for  inspection  shall  continue. 

The  court  or  judge  may  direct  that  the  order  directing  the  dis- 
coTery  or  Inspection  shall  operate  as  a  stay  of  all  other  proceed** 
ings  In  the  cause,  either  in  whole  or  in  part,  until  such  order  shall 
have  been  complied  with  or  vacated.  (As  amended  October  24, 
1899.) 

Rule  IT.  Application  for  m  utibpoetiii.  to  compel  tbc  nt- 
tcmdimoc  of  ■  tritncss  to  obtain  ««stiinonT  nnder  depoat* 
tlonji  tnken  irithin  tb^  State  for  nme  ^rttbout  the  State, 
ana  proe^edinflrs  tnereon. 

The  petition  prescribed  by  section  915  of  the  Code  of  Civil 
Procedure  must  state  generally  the  nature  of  the  action  or  pro- 
ceeding in  which  the  testimony  is  sought  to  be  taken,  and  that 
the  testimony  of  a  witness  is  material  to  the  tissues  presented  ii;\ 
such  action  or  proceeding,  and  shall  set  forth  the  substance  of, 
or  have  annexed  thereto,  a  copy^of,  the  commission,  ordi?r,  notice, 
consent  or  other  authority  under  which  the  deposition  is  taken. 
In  cnme  of  an  application  for  a  subpoena  to  Compel  the  production 
of  books  or  papers,  the  petition-  shall  specify  the  particular  book# 
or  papers  the  production  of  which  is  sought,  ar.d  show  that  silch 
hooks  or  papers  ore  in  the  possession  of  or  under  the  control  of 
th^  witness  and  are  material  upoli  the  issues  presented  in  the 
actton  or  special  t^roceeding  in  which  the  deposition  of  the  witness 
is  songht  to  be  taken.  Unless  th<?  court  or  .Tiidge  is  satisfied  that 
the  application  is  made  in  good  faith  to  obtain  testimony  within 
sections  914  and  915  of  the  Code  of  Civil  Prov^edure,  hp  shall 
deny  the  application.  Where  the  subpoena  directs  the  produc- 
tion of  books  or  papers,  it  shall  specify  the  particular  book^  or 
papers  to  be  produced,  and  shall  specify  whether  the  witho?<s  is 
required  to  deliver  sworn  copies  of , such  books  or  papers  to  ^he 
commissioner,  or  to  produce  the  original  thereof  and  ^.cpnsit  the 
$ame  with  the  commissioner.  This  subpoena  must  be  served  upon 
the  witness  at  least  two  days,  or  in  case  of  a  subpoena  requiring 
the  production  of  books  or  papers,  at  least  five  days  before  the 
day  on  which  the  witness  shall  be  commanded  to  a^)p^ar.  A  party 
to  an  action  or  proceeding  in  which  a  deposition  is  sought  to  be 
taken,  or  a  witness  subpoenaed  to  attend  and  give  his  deposition 
may  apply  to  the  court  to  vacate  or  modify  such  subpoena.  [ 

Upon  proof  by  afildavit  that  a  person  to  whom  a  snbix)ena  was? 
issued  has  failed  or  refuted  to  obey  such  subpoena;  to  be  duly 
sworn  or  affirmed;  to  testify  or  answer  a  question  or  quiistions 
propounded  to  him;  to  produce  a  book  or  paper  which  ho  has  been 
subpoenaed  to  produce,  or  to  subsoribe  to  his  de{K)sition  when 
correctly  taken  down,  a  Justice  of  the  Supreme  Court  or  a  County 
•Tudge  shall  grant  aij  order  requiring  such  person  to  5?h()W  cause 
before  the  Supreme  Court,  at  a  time  and  place  specified,  why  he 
should  not  appear;  be  sworti  ot*  affirmed;  testify;  answer  a  quos 
tion  or  questions  propounded;  pro<luce  a  book  or  paper;  or  sub- 
scribe to  his  deposition,  as  the  case  may  be.  Such  afTidavit  shall 
also  set  forth  the  nature  of  the  action  or  special  proceeding  in 
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which  the  testimony  is  sought  to  be  taken,  and  a  copy  of  the 
pleadings  or  other  papers  defining  the  issues  in  such  action  or 
special  proceeding,  or  the  facts  to  be  proved  therein.  Upon 
the  return  of  sucn  order  to  show  cause,  the  Supreme  Court  shall 
upon  such  affidavit  and  upon  the  original  petition,  and  npon  such 
other  facts  as  shall  appear,  determine  whether  such  person  should 
be  required  to  appear;  be  sworn  or  affirmed;  testify;  answer  the 
question  or  questions  propounded;  produce  the  book  or  paper,  or 
subscribe  to  his  deposition,  as  the  case  may  be,  and  may  prescribe 
such  terms  and  conditions  as  shall  seem  proper.  Upon  proof  of 
a  failure  or  refusal  on  the  part  of  any  person  to  comply  with  any 
order  of  the  court  made  npon  such  determination,  the  court  or 
judge  shall  make  an  order  requiring  such  a  person  to  show  cause 
before  it  or  him  at  a  time  and  place  therein  specified,  why  such 
person  should  not  be  punished  for  the  offense  as  for  a  contempt. 
Upon  the  return  of  the  order  to  show  cause  the  questions  which 
arise  must  be  determined  as  upon  a  motion.  If  such  failure  or 
refusal  is  established  to  the  satisfaction  of  the  court  or  judge 
before  whom  the  order  to  show  cause  is  made  returnable,  the 
court  or  judge  shall  enforce  the  order  and  prescribe  the  punish- 
ment as  in  the  case  of  a  recalcitrant  witness  in  the  Supreme 
Court.    (As  amended  October  24,  1890.) 

R«le  18.  Proof  of  aerTlce  of  ■vmnioiia  hy  personii  other 
tltAA  sherlfti  in  dt-roree  eases. 

Where  personal  service  of  the  summons  and  of  the  complaint, 
or  notice,  if  any  accompany  the  same,  shall  be  made  by  any 
other  person  than  the  sheriff,  it  shall  be  necessary  for  such  i^erson 
to  state  in  hiS  affidavit  of  service  his  age,  or  that  he  is  more  than 
twenty>one  years  of  age;  when  and  at  what  particular  place,  and 
In  what  manner  he  served  the  same;  and  that  he  knew  the  person 
served  to  be  the  person  mentioned  and  described  in  the  summons 
as  defendant  therein,  and  also  to  state  in  his  affidavit  that  he 
left  with  defendant  such  copy,  as  well  as  delivered  it  to  him.  No 
such  service  shall  be  made  by  any  person  who  is  less  than  eighteen 
years  of  age. 

In  actions  for  divorce,  or  to  annul  a  marriage,  or  for  separate 
maintenance,  the  affidavit,  in  addition  to  the  above  requirements, 
shall  state  what  knowledge  the  affiant  had  of  the  person  servM 
being  the  defendant  and  proper  person  to  be  served,  and  how  he 
acquired  such  knowledge.  The  court  may  require  the  affiant  to 
appear  in  court  and  be  examined  in  respect  thereto,  and  when 
service  has  been  ma<1e  by  the  sheriff,  the  court  must  require  the 
officer  who  made  tht:  service  to  appear  and  be  examined  in  like 
manner,  unless  there  shall  be  presented  with  the  certificate  of 
service  the  affidavit  of  such  officer,  that  he  knew  the  person 
served  to  be  the  same  person  named  as  defendant  in  the  summons, 
and  shall  also  state  the  source  of  his  knowledge. 

R«le  19.   Pleadliiv«»  to  be  folloed. 

Every  pleading,  deposition,  affidavit,  case,  bill,  exceptions,  re- 
port, paper,  order  or  judgment  exceeding  two  folios  in  length, 
shall  be  distinctly  numbered  and  marked  at  each  folio  In  the 
margin  thereof,  and  all  copies  either  for  the  parties  or  the  court 
shall  be  numbered  or  marked  in  the  margin,  so  ns  to  conform  to 
the  original  draft  or  entry  and  to  each  other,  and  shall  be  in* 
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doraed  with  the  title  of  the  cause.  All  the  pleadings  and  other 
proceedings  and  copies  thereof  shall  be  fairly  and  legibly  written 
or  printed,  and  if  not  so  written  or  printed  and  folioed  and  in- 
dorsed as  aforesaid,  the  clerk  shall  not  file  the  same,  nor  will  the 
court  hear  any  motion  or  application  founded  thereon. 

All  pleadings  and  other  papers  in  an  action  or  special  proceed- 
ing served  on  a  party  or  an  attorney,  or  filed  with  the  clerk  of  the 
court,  must  comply  with  section  796  of  the  Code  of  Civil  Pro- 
cedure and  must  be  written  or  printed  in  black  character*;  and 
no  clerk  of  the  court  shall  file  or  enter  the  same  in  his  office  un- 
less It  complies  with  this  rule.  The  party  upon  whom  the  paper 
is  served  shall  be  deemed  to  have  waived  the  objection  for  non- 
romplinnce  with  this  rule  unless  within  twenty-four  hours  after 
the  receipt  thereof  he  returns  such  papers  to  the  party  serving  the 
nnme  with  a  statement  of  the  particular  objection  to  its  receipt; 
hnt  this  waiver  shall  not  apply  to  papers  required  to  be  filed  or 
ilpiSre^ed  to  the  court. 

Tt  shall  be  the  duty  of  the  attorney  by  whom  the  copy  plead- 
tncTs  shall  be  furnished  for  the  use  of  a  court  on  trial,  to  plainly 
designate  on  each  pleading  the  part  or  parts  thereof  claimed  to  be 
admitted  or  controverted  by  the  succeeding  pleadings.  (Aa 
amended  October  24,  1899.) 

R«Ie  20.    Servtoe  and  settlemeiit  of  lAterrovatorles. 

Interrogatories  to  be  annexed  to  a  commission  issued  under  arti- 
cle .second  of  title  three,  chapter  nine,  of  the  Code  of  Civil  Proced- 
ure Hhnll  be  nerved  within  ten  days  after  the  entry  of  the  order,  al- 
lowing the  commisision.  Cross-interrogatories  shall  be  served 
within  ton  days  after  the  service  of  the  interrogatories,  unless  a 
different  time  is  fixed  therefor  by  the  order  allowing  the  commis- 
sion. In  case  n  party  shall  fail  to  serve  such  cross-interrogatories 
within  the  time  limited  therefor,  he  shall  be  deemed  to  have  waived 
his  Tight  to  propound  cross-interrogatories  to  the  witness  to  be  ex- 
amined nnaer  the  commission.  Either  party  may,  within  two 
days  after  the  service  of  the  cross-interrogatories  or  within  two 
days  after  the  time  to  serve  cross-interrogatories  has  expired, 
serve  uiion  the  opposing  party  a  notice  of  settlement  of  the  in- 
terrogatories and  croKs-interrogatories  before  a  Justice  of  the 
court  or  County  .Judge.  The  time  at  which  such  interrogatories 
or  erpHH-int«*i  rogatories  shall  be  noticed  for  settlement  shall  be  not 
less  than  two  nor  more  than  ten  days  after  the  service  of  the 
notice.  If  neither  party  serves  such  a  notice  within  the  time 
limited  therefoi,  the  interrogatories  and  cross-interrogatories  are 
to  lie  deemed  settled  ns  servcni  and  shall  be  so  allowed  without 
notice.     (As  amended  October  24,  1809.) 

Rale  21.     Hion-enamerated  motioiiBi  noticing  of. 

Nun-enumerated  motions,  in  the  Supreme  Court,  except  in  the 
first  and  socoud  diKtricts,  and  motions  noticed  to  be  heard  in  Erie 
county,  shall  be  noticed  for  the  first  day  of  the  term  or  sitting  of 
the  court,  accompanied  with  copiers  of  the  affidavits  and  papers 
on  which  the  same  shall  be  made,  and  the  notice  shall  not  be  for 
a  lat*.'r  day,  unless  snfticient  enuse  be  shown  (and  contained  in  the 
affidavits  sensed),  for  not  giving  notice  for  the  first  day.  In  other 
courts  such  motions  may  be  nia<le  on  any  day  designed  by  the 
Judges  tnereof.  In  the  Appellate  Division  such  motions  may  be 
noticed  for  any  motion  day  in  the  term. 
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Rn|e   *2rZ.      MotionM   to   atrfke   out   irrelevnnt  matter;   no- 
tice of. 

Motions  to  strike  out  of  any  pleading  matter  alleged  to  be 
irrelevant,  redundant  or  scandalous,  and  nrtutions  to  correct  a 
pleading  on  the  ground  of  itabeipg  "so  indefinite  or  uncertain 
that  the  preciHe  meaning  or  application  is  not  apparent,"  must 
be  noticed  before  demurring  or  anstvering  the  pleading  and  within 
twenty  days  from  the  service  thereof.  The  time'  to  malce  such 
motioTi  shall  not  be  extended  unless  notice  of  an  app4*cation  for 
such  extension,  stating  the  time  and  place  thereof,  of  i  least  two 
days  shall  be  given  to  the  adverse  party. 

Rale  23.     AtDdavlts  €»f  merits. 

All  motions  for  relief  to  which  a  party  is  not  entitled  as 
matter  of  right  shall  be  made  upon  papers  showing  m'^rits,  and 
the  good  faith  of  the  proseoution  or  defense,  which  may  be 
ihown  by  any  proof  that  shall  satisfy' the  court.  (Amended  Apr. 
1,  1910,  in  cifect  Sept.  1,  1910.) 

Ral^  S4.     Aflldavlt  for  order  eztendlnv  time. 

'  No  order  extending  a  defendant's  time  to  answer  or  demur, 
or  the'  iMaintift's  time  to  reply  to  a  counterclaim,  shall  be 
granted,  unless  the  party  applying  for  such  order  presents  to 
the  judge  to  whom  the  application  is  made  an  affidavit  of  the 
attorney  or  coiinsel  retainell  to  defend  the  action  that  from  the 
statement  of  the  case  made  to  him  by  the  defendant  he  verily 
•believes  that  the  defendant  has  a  good  and  substantial  defense 
upon  the  merits  to  the  cause  of  action  set  forth  in  the  com- 
^plaint,  or  to  some  part  thereof,  or  an  affidavit  of  the  attorney 
or  counsel  for  the  plaintiff,  that  from  the  statement  of  the  case 
made  to  him  by  the  plaintiff  he  verily  believes  that  the  plaintiff 
has  a  good  and  substantial  defense  upon  the  merits  to  the 
•eanse  ■  of  action  set  forth  as  a  counterclaim,  or  to  some  part 
thereof,  as  the  case  may  be.  The  aflldavit  shall  also  state' the 
oaiTse  of  action  and  the  relief  demanded  in  the  complaint  and, 
•whei-e  a  counterclaim  has  been  interposed,  the  caa^e  of  action 
alleged  as  a  counterclaim  and  the  relief  demanded  in  the  answer; 
and  whether. any  and  what  extension  or  extensions  of  time  to 
answer,  demur  or  reply  by  stipufation  or  order  have  been 
granted. 

When  the  time  to  serve  any  pleading  has  been  extended  by 
stipulation  or  order  for  twenty  days,  no  further  time  shall  be 
granted  by  order^  except  upon  two  days'  notice  to  the  adverse 
party  of  the  application  for  such  order.  (Amended  Apr.  1,  1910L 
in  efifect  Sept.  1,  1910.) 

Rule  25.  Kx  parte  application  to  contain  Mtatement  a»  to 
prevtonii   application* 

Whenever  application  is  made  ex  parte  on  affidavit  to  a  Judge 
or  court  for  an  order,  the  affidavit  shall  state  whether  any  pre- 
vious application  has  been  made  for  such  order,  and,  if  made,  to 
what  court  or  Ju<l.ee,  and  what  order  or  decision  was  made 
thereou,  ar.d  what  new  facts,  if  any,  are  claimed  to  be  shown. 
For  failure  to  comply  with  this  rulo,  any  order  made  on  such  ap- 
plication may  be  revoked  or  set  awide.  This  rule  shall  apply  to 
proceedings  supplementary  to  execution,  and  to  every  application 
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for  an   order  or  judgment  mado   in    any   action   or  Bpecial   pro- 
creeding. 

Rale  20.     Application  for  Jadarment  on  failure  to  anxTrer. 

When  the  plaintiff  in  an  action  in  the  Supreme  Court  is  enti- 
tled to  judgment  upon  the  failure  of  the  defendant  to  answei'  the 
complaint,  and  the  r<^lie£  demanded  requires  application  to  be 
made  to  the  court,  such  application  may  be  made  at  any.  Special 
Term  in  the  district  embracing  the  county  in  which  the  ,actiou 
is  triable,  or,  except  in  the  jBrst  district,  in  an  adjoining, county; 
such  application,  except  in  the  first  judicial  district,  may  also  be 
made  at  a  Trial  Term  in  the  county  in  which  the  action  is  triable. 
When  a  reference  or  writ  of  inquiry  shall  be  ordered  the  same 
shall  be  executed  in  the  county  in  which  the  action  is^  triable, 
unless  the  court  shall  otherwise  order.  In  the  first  judicial  dis- 
trict, every  motion  or  application  for  an  order  or  judgment  whore 
notice  is  necessary,  must  be  made  to  the  Special  Term  for  the 
hearing  of  motions,  and  where  notice  is  not  necessary,  to  the 
Si)ecial  Term  for  the  transaction  of  ex  parte  business,  except 
where  other  provision  is  expressly  made  by-law,  or  the  general 
or  special  rules  of  practice.  In  the  county  of  Kings  all 
such  applications  shall  be  made  at  the  Special  Term  for  the  hear- 
ing ot  motions.  Any  order  or  judgm^^nt  granted  in  violation  of 
this  provision  shall  be  vacated  by  the  Special  Term,  at  which  the 
application  shonld  have  been  made,  or  by  the  Appellate  Division 
of  the  Supreme  Court;  and  no  order  or  judgment  granted  in 
violation  of  this  rule  shall  he  entered  by  the  clerk. 

Rvle  27.     Orders  granted  on  petitions,  contents  may  be 
doelceted* 

Orders  granted  on  petitions,  or  relating  thereto,  shall  refer  to 
'such  petitions  by  the  names  and  descriptions  of  the  petitioners 
and  the  date  of  the  petitions,  if  the  sain&  be  dated,  without  re- 
citing or  Betting  forth  the  tenor  or  substance  thereof  unneces- 
sarily. Any  order  or  judgment  directing  the  payment  of  money, 
or  affecting  the  title  to  property,  if  founded  on  petition,  where 
no  complaint  is  filed,  may,  at  the  request  of  any  party  interested, 
be  enrolled  and  docketed,  as  other  judgments. 

Rnle  28,     Inanests,  "when  talcen, 

(Repealed  Apr.  1,  1910,  in  effect  Sept  1,  1910.) 

Rnle  20.     Openlnir  of  counsel)  ezan&lnatlon  of  witnesses 
and  snmmlnff  up. 

In  the  trial  of  civil  causes,  unless  the  justice  presiding  or  tho 
referee  shall  otherwise  direct,  each  party  shall  open  his  case 
before  any  evidence  la  introduced,  and,  except  by  special  per- 
mission of  the  court,  no  other  opening  by  either  party  shall  there- 
after be  permitted. 

On  the  trial  of  issues  of  fact,  one  counsel  only  on  each  sido 
shall  examine  or  cross-examine  a  witness,  who  shall  not  repeat 
the  answer  or  answers  of  such  w.itness  at  the  time  he  shall  be 
nnder  examination.  One  counsel  only  on  each  side  shall  sum  up 
the  cause,  and  he  shall  not  occupy  more  than  one  hour,  and 
the  testimony,  if  tnken  down  in  writing,  shall  be  written  by  some 
person  other  than  the  examining  counsel;  but  the  judge  who  holds 
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the   court  may   otherwise   order,   or  dispense  with  this  require- 
ment. 

While  addressing  the  court,  examining:  witnesses  or  summinjis 
up,  counsel  shall  stand.  (Amended  Apr.  1,  1910,  in  effect  Sept. 
1, 1910.) 

Rnle  30,  Non-salt  before  referee  |  referee'*  report  | 
teatimony  In  references  other  than  for  trial  of  lasneai  ex« 
ceptlonsy  irhen  llled. 

On  a  hearing  before  a  referee  or  referees,  the  plaintiff  may 
submit  to  a  non-suit  or  dismissal  of  his  complaint,  or  may  be 
uon-suited,  or  his  complaint  ma.v  be  dismissed,  in  like  manner 
as  uj^n  a  trial,  at  any  time  before  the  cause  has  been  finally 
submitted  to  a  referee  or  the  referees  for  their  decision;  in 
which  case  the  referee  or  referees  shall  report  according  to  the 
fact,  and  judgment  may  thereupon  be  perfected  by  the  defendant. 

In  references  other  than  for  the  trial  of  the  issues  in  an  action, 
or  for  computing  the  amount  due  in  foreclosure  cases,  the  testi* 
mony  of  the  witnesses  shall  be  signed  by  them;  the  report  o-' 
the  referee  shall  be  filed  with  the  testimony,  and  a  note  of  the 
day  of  the  filing  shall  be  entered  by  the  clerk  in  the  proper 
book,  under  the  title  of  the  cause  or  proceeding.  At  any  time 
after  the  report  is  filed  either  party  may  bring  on  the  action  or 
proceeding  at  Special  Term  on  notice  to  the  parties  interested 
therein.     (Amended  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rnle  ill.  Motion  for  ne^w  trial,  ^vhere  madei  ease  or 
exceptions,  ^vhen  necessary. 

When  an  order  grants  or  refuses  a  new  trial,  except  on  the 
exceptions  taken  during  the  trial,  it  shall  specify  the  grounds 
upon  which  the  motion  was  made  and  the  ground  or  grounds  upon 
which  it  was  granted.  In  all  actions  where  either  party  is 
entitled  to  have  an  issue  or  issues  of  fact  settled  for  trial  by 
a  jury,  either  as  a  matter  of  right  or  by  leave  of  the  court  if 
either  party  desires  such  a  trial,  the  party  must  within  twenty 
days  after  issue  joined,  give  notice  of  motion  that  all  the  issues 
or  one  or  more  specific  issues  be  so  tried.  If  such  motion  is  not 
made  within  such  time,  the  right  to  a  trial  by  jury  is  waived. 
With  the  notice  of  motion  shall  be  served  a  copy  of  the  (luestions 
of  fact  pr(x|)osed  to  be  subniitte<l  to  the  jury  for  trial,  in  proper 
form  to  be  incorporated  in  the  order;  and  the  court  or  judge  may 
settle  the  issues,  or  may  refer  it  to  a  refen»e  to  settle  them. 
Such  issues  must  be  settled  in  the  form  prescribed  in  sections 
82;{  and  970  of  the  (%>de  of  Civil  rrocedure. 

When  any  specific  question  of  fact  involved  in  an  action  or 
any  question  <»f  fact  not  put  in  issue,  is  ordered  to  be  tried  by 
a  jur3',  as  a  substihite  for  a  feigned  issue,  and  has  been  tried, 
or  a  reference  other  than  of  the  whole  issue  has  been  ordered 
under  the  Code,  and  a  trial  had,  if  either  party  sha'll  desire 
to  apply  for  a  new  trial,  on  the  ground  of  any  error  of  the 
Judge  or  referee,  or  on  the  groun<1  that  the  verdict  or  report 
is  against  evidence  (except  Nvhen  the  judge  din^-ts  such  motion 
to  be  made  upon  his  minutes  at  the  same  term  of  the  court  at 
which  the  issues  are  tried),  a  case  or  exceptions  shall  be  made, 
or  a  case  containing  exceptitms,  as  may  be  requiretl;  which  case 
or  exceptions  must  be  served  and  settled  in  the  manner  pre- 
scribed   by    the    rules    of    court    for    the    settlement    of    cases 
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and  exceptions  in  other  cases.  Such  motion^  must  be  made,  in 
the  first  instance,  at  Special  Term.  (Amended  Apr.  1,  1910, 
in  effect  Sept.  1,  1910.) 

* 
Rule  S2.     Cane*,  exceptloiuiy  'wben  aervc^d;  amendmeiitfli 
•ettlementy  etc. 

Whenever  it  shall  he  necessary  to  make  a  ease,  or  a  case  and 
exceptions,  or  a  case  containing  exceptions,  the  same  shall  be 
made,  and  n  copy  thereof  served  on  the  opposite  party  within 
the  following  times: 

If  the  trial  was  before  the  court  or  referee,  including  trials 
by  a  jury  of  one  or  more  specific  questions  of  fact  in  an  action 
triable  by  the  court,  within  thirty  days  after  service  of  a  copy 
of  the  decision  or  report  and  of  written  notice  of  the  entry  of 
the  judgment  thereon. 

In  the  Surrogate's  Court,  within  thirty  days  after  service  of  a 
copy  of  the  decree  or  order  and  notice  of  the  entry  thereof. 

If  the  trial  were  before  a  jury  within  thirty  days  after  notice 
of  the  decision  of  a  motion  for  a  new  trial,  if  such  motion  be  » 
made  and  be  not  decided  at  the  time  of  the  trial,  or  within  thirty 
days  after  service  of  a  copy  of  tho  judgment  and  notice  of  its 
entry. 

The  party  served  may,  within  ten  days  thereafter,  propose 
amendments  thereto,  and  serve  a  copy  on  the  party  proposing  a 
cnse  or  exceptions,  who  may  then,  within  four  days  thereafter, 
serve  the  opposite  party  with  a  notice  that  the  case  or  exceptions 
with  the  proposed  amendments  will  be  submitted  for  settlement 
at  a  time  and  place  to  be  specified  in  the  notice,  to  the  judge  or 
referee  before  whom  the  cause  was  tried. 

Whenever  amendments  are  proposed  to  a  case  or  exceptions, 
the  party  proposing  such  case  or  exceptions  shall,  before  sub- 
mitting the  same  to  the  jud/re  or  referee  for  settlement,  mark 
upon  the  several  amendments  his  allowance  or  disallowance 
thereof,  and  shall  also  plainly  mark  thereon  and  upon  the 
stenographer's  minutes  the  parts  to  which  the  proposed  amend- 
ments are  applicable,  together  with  the  number  of  the  amend- 
ment. If  the  party  proposing  the  amendments  claims  that  the 
case  should  be  made  to  conform  to  the  minutes  of  the  stenog- 
rapher he  must  refer  at  the  end  of  each  amendment  to  the  proper 
page  of  such  minutes.  The  judge  or  referee  shall  thereupon 
correct  and  settle  the  case.  The  time- for  settling  the  case  must 
be  specified  in  the  notice,  and  it  shall  not  be  less  than  four  nor 
more  than  ten  days  after  the  service  of  such  notice.  The  lines 
of  the  case  shall  be  so  numbered  that  each  copy  shall  correspond. 
The  surrogate,  on  appeal  from  his  court,  may  by  order  allow 
further  time  for  the  doing  of  any  of  the  acts  above  provided  to 
be  done  on  such  appeals. 

Cases  reserved  for  argument  and  special  verdicts  shall  be 
settled  in  the  same  manner.  The  parties  may  agree  on  the  facts 
proven  to  be  inserted  in  the  case,  instead  of  the  testimony  on  the 
approval  of  the  judge. 

No  order  extending  the  time  to  serve  a  case,  or  a  case  contain- 
ing exceptions,  or  the  time  within  which  amendments  thereto 
may  l^e  served,  shall  Ik*  mad(>  unless  the  party  applying^  for  such 
order  serve  a  notice  of  two  days  upon  the  adverse  parties  of  his 
intention  to  apply  therefor,  stating  the  time  and  place  for  making 
>ach  application.  (As  amended  October  24,  1899.) 
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liale   33.    Fitlluto    to   i::aLc    a    cuiic. 

If  fhp  party  shall  omit  to  make  a  casp  within  the  time  above 
limitotl.  he  shall  be  di'emi'd  to  have  waived  his  right  thereto; 
and  when  a  case  ij?  made,  and  the  parties  shall  omit,  within  the 
Severn"!  limes  above  limited,  the  one  party  to  propose  amend- 
i\)en(s,  and  the  other  to  notify  an  appearance  before  the  judpe, 
or  referee,  they  shall  respectively  he  deemed,  the  former  to  have 
apreed  to  the  case  as  proposed,  and  the  latter  to  have  agreed  to 
the  amendments  as  proposed. 

Rale  34.    Bill   of  exceptions;   ciuie   and   exceptional    ffnal 
Jadarntent   on  ULipeal;   reMettlenienti  exl&lbits. 

A  bill  of  exceptions  shall  contain  only  so  mach  of  the  evidence 
AS  is  necessary  to  present  the  questions  of  law  upon  which 
eX(*eptions  were  taken  on  the  trial;  and  it  shall  be  the  duty  of 
the  jndge  upon  settlement  to  strike  out  all  the  evidence  and 
other  matter  which  in  his  opinion  have  been  inserted  unneces- 
sarily. 

A  case  and  exceptions  shall  contain  all  the  evidence  by  ques- 
tion and  answer,  the  rulings  of  the  court  and  the  exceptions  of 
all  parties  to  the  record,  but  shall  not  contain  the  opening  and 
summing  up  or  the  remarks  of  counsel  unless  ordered  by  the 
judge  or  referee  b<»fore  whom  the  case  or  exceptions  are  settled* 
'ITie  appellate  division,  on  rendering  final  judgment  on  appeal 
pursuant  to  the  provisions  of  seetion  1317  of  the  Code  of  Civil 
Proeedure,  on  reversing  or  modifying  a  judgment  entered  upon 
the  dt  eision  of  the  court,  or  the  report  of  a  referee,  without 
granting  a  new  trial,  may  reverse  any  finding,  and  shall  make 
such  new  fin<lings  of  facts  proved  upon  the  trial  as  shall  be  neces- 
.Kary  to  sustain  the  judgment  awarded  by  the  appellate  division. 
The  facts  as  found  by  the  appellate  divi.sion  shall  be  inserted 
in  its  order  for  judgment  and  the  facts  jia  found  by  the  sp<»cial 
term  or  referee  before  whom  the  case  was  tried  which  are  re- 
versed by  the  apiH'llate  division  shall  likewise  be  specified  in 
such  order. 

If  any  case  or  bill  of  exceptions  does  not  conform  to  this  rule, 
the  court  liefore  which  the  same  shall  be  brought  for  review 
may  order  the  same  back  for  resettlement. 

lCxJnl)its  shall  not  be  printed  at  length  unless  the  jndge  ct 
referee  so  direct. 

When,  upon  non-enumerated  motions,  voluminous  documents 
have  been  used  which  are  material  only  ds  to  the  fact  of  their 
existence,  or  as  to  a  small  part  of  their  contents,  the  parties 
may,  by  stipulation,  or  the  court  or  judge  below  may,  upon 
notice,  settle  a  statement  respecting  the  same,  or  the  partes 
therc>of  to  be  returned  upon  the  appeal  from  the  order,  to  be 
used  in  place  of  the  original  documents.  (As  amended  April  1, 
lino,  and  June  17,  11)18.) 

Rnlc  Srs.   Cane  to  be  nlffnedt  nerviee  of  eopr* 

(Repealed  Apr.   1,  1010,  in  effect  Sept.  1,  1010.) 
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GKNERAI.  RULES  OF  PRACTICK.     Rules  3(5,  3? 

.    Rule*  SG..  /Teflrleet   to   hrinm  iHiin^f  of  fact   to   trial;  canaes 
'W«'Iier4'   dvl^uUunt  Im   aiidvr  arreM«    preferred. 

W}t<  terev  an  issne  of  fact,  in  any  action  pendine  in  any  court 
has  L«'.^n  joinwl,  and  the  plaintiff  therein  shall  fail  to  bring  the 
same  to  irinl  according  to  the  course  and  practice  of  the?  court, 
the  d«f.^ndant,  at  any  time  after  younger  issues  shall  have  been 
-  triid  i/i  flielr  regular  order,  may  move  at  Special  Term  fur  the 
di8mi»«i^4i}  ot  the  complaint  with  costs. 

If  it  \.a  made  to  appear  to  the  court  that  the  neglect  of  the 
plaintiff  to  bring  the  action  to  trial  has  not  been  ujireasonable, 
the  court  /nay  permit  the  plaintiff,  on  such  terms  as  may  be 
jnst,^  to  bring  the  said  action  tor  trial  at  a  future  term. 

Wheiievf^r  in  any  action  an  issue  shall  have  been  joined,  if  the 
defendant  be  imprisoned  under  an  or<K>r  of  arrest,  in  the  action, 
or  if  the  pronerty  of  the  defendant  be  h€»ld  uisder  attachment, 
the  trial  of  the  action  shall  be  preferred.  Every  cause  placed 
upon  the  calendar  of  th«»  Trial  Term  or  Special  Term  for  tin 
trial  of  equity  cases  shall  be  niove<i  for  Argument  or  trial  when 
reached  in  its  order,  and  shall  not  be  reserved  or  put  over  ex<»ept 
bj'  the  consent  of  the  court  unless  otherwise  permitted  by  special 
rule;  and,  if  passed  without  being  so  reserved  or  put  over,  it 
shall  l>e  entered  on  all  subse<iueut  calendars  as  of  date  when 
passed,  and  no  term  fee  shall  be  taxed  th<'roou  for  any  subse- 
quent term.     (As  amended  October  24,  i81)().) 

Rale  37.  Notice  for  nrflrninent  and  of  niotlonn;  or«1er  to 
aho^r  caiiae,  Trliere  retikriiablei  effect  of  order  Mtaylnnr  pro- 
eeedlngra  ^-ben  aiade  ^flthln  te^n  «layn  of  Trial  Term; 
Irreimlarltiea  to  be  Nt«tted$  Judgment  hy  default.  In 
diTofee   caaea. 

All  questions  for  argument,  ard  all  nvitions  mad(»  at  Si>ecml 
or  Trial  Terms  shall  be  brought  before  the  court  on  nori(  ♦'.  of 
not  lewi  than  eight  days,  nnless  a  shorter  time  is  prescrilwHl  by 
a  jndge  or  conrt,  under  section  7H0  of  the  C'f)de,  by  an  order 
to  fihow  oauso.  except  that  where  the  attoriieys  for  the  re.si>ective 
parties  reside  or  have  their  oflices  In  the  same  city  or  village, 
such  iK>tice  may  be  a  notice  of  five  days;  if  the  opposite  pnrty 
shall  not  appear  to  oppose,  the  party  making  the  motion  shall 
be  entitled  to  the  order  or  judgment  movinl  for.  on  jiroof  of 
ciue  service  of  the  notice  or  order  and  papers  recjuinMl  to  be 
served  by  him,  unless  the  court  shall  otherwise  direct.  If  the 
party  making  the  motion  shall  not  i-ppear.  the  court  sliall  deny 
the  motion  on  the  filing  of  the  copy,  notice  of  motion,  or  order  to 
show  on  use. 

Such  order  to  show  cause  shall  in  no  case  be  grantt'd  unless 
a  special  and  sufficient  reason  for  recjuiring  a  shorter  n.)ti('e 
than  eight  days  shall  be  stateil  in  the  papers  presented,  nor  unless 
in  a  cnKc  where  the  attorneys  for  the  respective  parties  reside;  or 
have  their  offices  in  the  same  city  or  village,  a  special  and  suf- 
ficient rt'nson  for  requiring  a  shorter  notice  than  live  days  shall 
be  stated  in  the  papers  presented,  and  the  party  shall,  in  his 
affidavit,  slate  the  present  condition  of  the  action,  ami  wlietber 
at  issue,  and.  if  n'>t  yet  tried,  the  time  appointed  for  h oldiui; 
the  next  Snecial  or  Trial  Term  where  the  action  is  triable.  An 
order  to  sfinw  can^e  shall  also  d'xcept  in  tl»e  first  jinlirial  dis- 
trict) be  returnable  «)idy  before  the  jndire  who  grants  it.  or  at  a 
Special  Term  appointed  to  be  Iield  in  the  district  in  which  the 
action  is  triable. 
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Rule  3S  GENERAL  RULES  OF  PRACTICE. 

No  order,  except  in  the  first  judicinl  district,  served  after  the 
action  shall  have  been  noticed  for  trial,  if  served  within  ten 
days  of  the  Trial  Term,  shall  have  the  effect  to  stay  the  pro- 
ceedings in  the  action,  unless  made  at  the  term  where  such 
action  is  to  be  tried,  or  by  the  jud^e  who  is  appointed  or  is  to 
hold  such  Trial  Term,  or  unless  such  stay  is  contained  In  an 
order  to  show  cause  returnable  on  the  first  day  of  such  term,  in 
which  case  it  shall  not  operate  to  prevent  the  subiHPnaing  of 
witnesses  or  placing  the  cause  on  the  calendar. 

When  the  motion  is  for  irregularity,  the  notice  or  order  shall 
specify  the  irregularity  complained  of. 

This  rule,  so  far  as  it  permits  a  judjrment  by  default,  or  by 
the  consent  of  the  adverse  party,  shall  not  extend  to  an  action 
for  a  divorce,   or  limited   separation,   or  to  annul   a  marriat^e. 

In  the  first  judicial  district,  all  motions  must  be  noticed  to 
be  heard  at  and  all  orders  to  show  cause  must  be  returnable 
at  the  Specirl  Term  for  hearing  of  litigated  motions,  except  in 
cases  where  the  specftil  rules  of  the  first  judicial  district  shall 
require  such  motion  to  be  made  at  some  other  term  of  the  court. 

If  a  notice  of  motion  is  served  ten  days  before  the  return 
day  thereof,  it  may,  immediately  after  the  prayer  for  relief  and 
before  the  signature,  contain  the  following  statement:  **  Answer- 
ing affidavits  must  be  served  five  days  before  the  return  day,"  iu 
which  case  answering  affidavits,  in  order  to  be  used  upon  the 
motion,  must  be  so  served.  The  moving  party,  upon  receiving  such 
answering  affidavits,  may  serve  affidavits  in  reply  at  least  two 
days  before  the  hearing.  Such  replying  affidavits  shall  be  lim- 
ited strictly  to  matters  in  reply.  Affidavits  in  answer  and  reply 
cannot  be  read  upon  the  motion  it  not  so  served,  unless  the 
court  in  its  discretion,  for  good  cause  shown,  may  otherwise 
order.     (Amended  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

• 

Rnle  38.     Enumerated  motions;  non-ennmerated  motlona^ 
fvhat  are;  contested  nkotlonsy  -when  not  heard  at  etrenlt. 

Enumerated  motions  are  'motions  arising  on  special  verdict, 
issues  of  law.  cases,  exceptions,  appeals  from  judgments  sustain- 
ing or  overruling  demurrers,  appeals  from  judgment  or  order 
granting  or  refusing  a  new  trial  in  an  inferior  court,  appeals  by 
virtue  of  sections  ll^4it  and  lli49  of  the  Code,  agreed  cases  sub- 
mitted under  sectiAn  1279  of  the  Code,  and  appeals  from  final 
orders  and  decrees  of  Surrogate's  Courts,  and  matters  provided 
for  by  sections  2()S.V20.)9  and  21^8  of  the  Code. 

Non-enumerated  motions  include  all  other  questions  submitted 
to  the  court,  and  shall  l>e  heard  at  Special  Term  except  when 
otherwise  directed  by  law. 

Contested  motions  shall  not  be  noticed  or  brought  to  a  hearing 
at  any  Spf*cial  Term  held  at  the  same  time  and  place  with  a 
Trial  Term,  except  in  actions  upon  the  calendar  for  trial  at  such 
term,  and  in  which  the  hearing  of  the  motion  is  necessary  to 
the  disposal  of  the  cause  unless  otherwise  ordered  by  the  Justice 
holding  the  coiirt:  and  except,  also,  thai  in  co\inties  in  which  no 
Special  Term  distinct  from  a  Trial  Ti-rm  is  appointed  to  Ik«  held, 
motions  in  actions  triable  in  any  such  county  may  be  noticed 
and  brought  on  at  the  time  of  ht>lding  the  Trial  and  Special  Term 
in  the  county  in  which  such  acti<ius  are  triable. 
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GEXERAL  RULES  OF  PRACTICE.     Rules  39,  40 

Rule  39.  ICotea  of  limae,  irhen  to  be  flled)  separate  cal- 
endar for  non-cniintcrated  motions,  preferred  casesi  caaea 
not  reserved)  irhen  passed,  place  on  subsequent  calendars. 

At  the  first  term  of  the  Appellate  Division  of  the  Supreme 
Court  iu  each  departmttit,  and  at  such  other  times  as  the  court 
shall  from  time  to  time  direct,  the  clerk  shall  make  up  a  calendar 
which  shall  consist  of  cases  pending  and  undisposed  of  as  follows: 

Notes  of  issue  for  the  Appellate  Division  shall  be  tiled  eight 
da.vs  before  the  commencement  of  the  court  at  which  the  cause 
may  be  noticed.  The  clerk  shall  prepare  a  calendar  for  the 
Appellate  Division  and,  except  in  the  first  department,  cause 
the  same  tfi  be  printed  for  each  of  the  Justices  holding  the  court. 
ApiM»al.H  shall  be  placed  on  the  calendar,  according  to  the  date  of 
tht»  service  of  the  notice  of  appeal;  and  all  subsequent  enumerated 
appeals  in  the  same  cause  shall  be  put  on  the  calendar  as  of  the 
date  of  the  first  appeal;  and  other  cases  as  of  the  time  when 
the  question  to  be  reviewed  arose.  Appeals  in  non-enumerated 
motions  shall  also  be  placed  upon  a  separate  calendar.  Gases 
entitled  to  preference  shall  be  placed  separately  on  the  calendar. 

The  Appellate 'Division  of  each  department  shall  adopt  rules 
regulating  the  hearing  of  causes  and  of  calendar  practice  in  such 
department  not  inconsistent  with  the  Code  of  Civil  Procedure. 

Judgment  of  reversal  by  default  will  not  be  allowed.  Where 
the  cause  is  called  in  its  order  on  the  calendar,  if  the  appellant 
fails  to  appear  and  furnish  the  court  with  the  papers  required, 
and  argue  or  submit  his  cause,  judgment  of  affirmance  by 
default  will  be  ordered  on  motion  of  the  resi)ondent.  If  the  appel- 
lant only  appears  he  may  either  argue  or  submit  the  case.  If 
neither  party  appears,  the  case  will  be  passed  and  placed  at  the 
foot  of  the  calendar.  When  any  cause  shall  be  twice  passed,  the 
clerk  shall  enter  on  order  of  course  dismissing  the  appeal  or  the 
proceedings,  or  denying  the  motion  for  a  new  trial  —  but  the 
court  may,  upon  motion,  vacate  the  order  and  restore  the  cause. 

Rule  40.  Enunaerated  motions  f  ^vhat  papers  to  be  fur- 
nished, and  by  'whomi  points  to  contain  a  statement  of 
facts. 

The  papers  to  be  furnished  on  enumerated  motions  at  Special 
Term  shall  l)e  a  copy  of  the  pleadings,  when  the  question  arises 
on  the  pleadings,  or  any  part  thereof,  a  copy  of  the  special  ver- 
dict, return  or  other  papers  on  which  the  question  arises.  The 
party  whose  duty  it  is  to  furnish  the  papers  shall  servo  a  copy 
on  the  opposite  party,  except  upon  the  trial  of  issues  of  law,  at 
least  five  days  before  the  time  for  which  the  matter  may  be 
noticed  for  argument.  If  the  party  whose  duty  it  is  to  furnish 
the  papers  shaH  neglect  to  do  so,  the  opposite  party  shall  be 
entitled  to  move,  on  affidavit  and  on  four  days'  notice  of  motion 
that  the  cause  be  struck  from  the  calendar  (whichever  party  may 
have  noticed  it  for  argument),  and  that  the  judgment  be  ren- 
dered in  his  favor. 

The  papers  shall  be  furnished  by  the  plaintiff  when  the  ques- 
tion arises  on  special  verdict,  and  by  the  party  demurring  on  the 
trial  of  issues  of  law,  and  in  all  other  cases  by  the  party  making 
the  motion.  Each  party  shall  prefix  to  his  points  a  concise  state- 
ment  of  the  facts  of  the  case,  with  reference  to  the  folios;  and  if 
such  statement  is  not  furnished,  no  discussion  of  the  facts  by  the 
party  omitting  such  statement  will  be  permittc^d.  (As  amended 
October  24,   1890.) 
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Uule  41.  Pavem  to  be  farnlNhed,  on  appeal,  bjr  appel« 
Innt;  jtrlntcd  rorlt^H  of'caMc  and  points;  a(i>peal«  f rom 'noil- 
enuniortited  luotiOUN. 

In  all  tasos  to  hv  lioard  in  the  Appellate  Division,  except 
a|)j)t»al8  from  non-eiuimoratcd  njutions,  tiie  papers  shall  he  tur- 
nislujj  by  the  appi'Uaiit  or  the  moving  party,  and  lu  cases  agreed 
n4)on,  iindiT  sfchon  127D  of  the  Code,  by  the  plaintiff. 

The  pjirly  whose  (July  it  is  to  furnish  the  papers  shall  cause 
a  printed  cojiy  of  the  requisite  papers  to  be  tiled  in  the  office 
of  the  cIitIv  of  the  Ai)pcnate  Division  within  twenty  days  after 
an  ajjpeal  has  been  taken,  or  the  order  made  for  the  hearing; 
of  a  cause  tluM'ein,  or  Ihe  aKreed  case  filed  in  the  clerk'j^  offico 
pursuant  to  siution   1271)  of  the  Tode;  but  if  it  shall"  Ije  neces- 


s|Kne«i  oy  i|ie  jinij^e  iieiore  whom  tlie  cas^e  was  triea,  suaii  do 
fil.  d  within  twcniy  «lays  after  the  Hcttlenient  of  the  case;  and 
the  party  whusc  duly  it  -is  to  furnish  the  papi-rs  shall  serve 
within  s..iil  twoutj  days  upon  his  adversary  three  printed  copies 
of  Ku<'h  ijrip'Ms. 

Suth  pajHMs  shall  consist  of  a  notice  of  anpeal,  if  an  appeal 
has  biM'u  taUin;  a  copv  of  tlu»  judj^ment-roll,  or  the  decree  \n 
the  court  lujow,  ar.d  the  [)apers  upon  which  it  was  entered;  If 
no  judf;nient  was  ciitcriMl,  ijie  pleadinj^s,  minutes  of  trial,  and 
the  oiih  r  scndin^^  the  vu^v  to  the  Appellate  I)ivision  or  the  order 
appoah'd  fr.>m.  or  tlu'  papers  rctiiiind  by  secticui  1-80  of  the 
('odi'  of  Civil  rr<»(('durc.  To  these  papers  shall  be  attached 
the  case  or  case  ami  except  ions  If  it  is  to  be  used  in  the  Appel- 
late Division.  All  the  f(jre;;«4n;;  papers  shall  be  certified  by  the 
proper  ch*rk,  or  be  stipuhiled  by  the  parlies  to  be  true  et)pies 
of  tlie  (»ri;:i»ial.  There  shall  be  prefixed  to  those  papers  a  state- 
ment showii.;c  the  lime  of  the  bej;innintf  of  the  action  or  spe- 
cijil  ppiceediii^',  and  of  the  service  of  the  respective  pleadinps; 
the  nnmrs  of  the  original  parties  in  full;  and  any  chanpe  In  the 
parlies,  if  such  has  taken  place.  There  shall  be  added  to  them 
the  oi)inion  of  the  c<»urt  below,  or  an  ntHdavit  that  no  opinioa 
was  Kivt'U,  or,  if  given,  that  a  copy  could  not  Ik»  procured.  The 
foregoing  pjipers  shall  constitute  the  reetird  in  the  Appellate 
Division.  If  the  papers  shall  not  be  filed  and  served  as  herein 
provi»!ed  by  the  parly  whose  duty  it  is  to  do  so,  his  opponent 
may  move  the  court  <m  three  days'  notice,  on  any  motion  day, 
for  an  order  dismissing  the  ai)peal,  or  for  a  judgment  in  his 
favor,  as  the  case  may  be. 

The  papers  in  all  apiu'als  from  non-enumerated  motion.s  shall 
consist  of  printi'd  copies  of  the  papers  which  were  used  in  the 
court  below,  an<l  are  specified  in  the  orcler,  certflied  hy  the 
proper  clerk,  or  stipuh'ited  by  the  parties  to  be  true  copies  of 
till'  original,  and  of  the  whole  thereof.  There  shall  be  added 
to  them  the  opinion  »»f  the  court  below,  or  an  aflidavit  that  no 
opinion  was  given,  or,  if  given,  that  a  copy  could  not  be  pro- 
cured. 

They  ^=hall  be  filed  with  the  clerk  within  fifteen  days  after 
the  aiipeal  is  taken  antl  at  the  same  time  the  api>ellaut  shall 
serve   upon   his   adversary    three   printed   copies   thereof. 

If  the  appellant  fails  to  file  and  serve  the  paper-  •»  ^foresaid, 
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the  respondent  maj  move,  on  any  motioo  day,  upon  tfirco  days' 
notice,  to  dismiss  the  nppcal. 

If  the  judge  from  whose  order  the  appeal  is  taken  orders  that 
it  shall  not  be  necessary  to  insert  in  the  prmted  papers  upon 
Which  the  appeal  is  to  be  taken  such  exhibits  or  other  volumi- 
nous documents  as  are  not  necessary  for  a  consideration  of  the 
questions  raised  by  the  appeal,  the  clerk  shall  then  certify  that 
the  printed  papers  are  true  copies  of  the  oriKlnals  and  of  the 
whole  tliereof  Specified  Jn  the  order  except  those  omitted  by 
order  of  the  court.  (As  amended  Oct.  24,  1809,  and  Apr.  1,  1910, 
in  effect  Sept.  1.  ;910.) 

Knle  42.  I|rl«fa  nnc|  points  to  be  excUansred  by  tbe 
pttTtiea. 

The  Appellate  Division  in  any  department  may  make  snch  rules 
in  relation  to  the  exchange  of  briefs  and  the  delivery  of  papers 
and  lirief*  to,  the  justices  thereof  as  they  may  deem  expedient  in 
all  cases,  whetjier  enumerated  or  non-enumerated. 

Role  43.  CaAea  and  points  to  be  printed  and  Indexed; 
anmber  to  be  dllvcred  to  the  court;  citutlons  from  olllclnl 
reports.. 

The  cases  and  points,  and  all  other  papers  furnished  in  the 
Appellate  Division  in  calendar  cases,  shall  be  i>rinlefl  on  white 
writing:  paper,  with  a  njarfcin  on  the  outer  ed»e  of  tbi  leaf  not 
less  than  one  and  a  half  in' li  wide.  The  printed  paj?e,  exclusive 
df  any  mar;rinal  note  or  reforerce,  shall  be  seven  inches  long 
and  three  and  a  half  inches  wide.  The  folio,  numbering  from 
the  commencement  to  the  end  of  the  papers,  shall  be  printed 
on  the  outer  margin  of  the  page. 

The  cases  and  i)oinfs  in  each  case  shall  be  uniform  in  size 
and  in   the  typo  of  this  rule. 

All  cases  cited  on  the  briefs  from  the  courts  of  this  state 
shall  be  cited  from  the  reports  of  the  ollleial  reporters,  if  such 
cases  shall  have  been  reported  in  fiill  in  the  otlkial  reports. 

At  tbe  beginning  of  the  argument  of  any  nj)p;aU  the  party 
whose  dut3'  it  is  to  furnish  the  papers  shall  deliver  to  the  clerk 
thirteen  copies  thei-eof,  and  each  party  alif^U  deliver  to  the  clerk 
thirteen  copies  of  his  briefs  and  points.  The  clerk  shall  deliver 
one  copy  of  the  papers  and  briefs  to  each  justice,  two  to  thf  olli- 
cial  reporter,  and  shall  transmit  one  to  the  librarian  of  the  State 
Lnw  Library,  one  to  the  clerk  of  each  of  the  other  dopirtments,' 
and  shall  dispose  of  the  remaind'T  as  directed  by  tlip  roirt. 
Th«  Appellate  DiTislon  In  any  department  may  re(iuire  fnrtlicr 
conies  of  the  pap<»rs  and  briefs  to  be  delivered  in  tl  eir  discr.  tio  i. 

The  printed  p'lpers  on  appeal  shall  contain  nn  in('ex  in  (lie 
front  thereof.  Tlie  index  of  the  exhibits  shall  concisely  indicate 
the  cv>»itents  or  nature  of  each  exhibit  and  the  folio  of  the  c"s:e 
at  which  it  is  admitted  in  evidence  and  at  which  it  is  printed 
in  the  record.  Said  index  shall  also  contain  a  reference  to  lue 
folios  at  which  a  motion  for  a  disniivsal  of  the  compl.-iint  or„ 
the  direction  of  a  verdict  is  containe«l;  and  to  th  >  certific.ite  that 
tiie  case  eontrins  all  the  evidence.  At  the  top  of  ea^h  im^xo  of 
the  case  or  bill  of  exceptions  mnst  b"  printed  the  na'no  of  th^' 
wHne«8  then  testifying  and  of  the  party  calling  him,  and  in<licat- 
in?  nheth(»r  the  exaTninati-m  i«  direct,  cr(»ss  or  redire -t.  p^nch 
affidavft  or  other  paper  printed  upon  an  appeal  from  an  order 
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shall  be .  preceded  by  a  descrii.tion  thereof  that- must  specify 
on  whose  behalf  it  was  rend;  and  t^e  name  of  the  affiant  shall 
be  printed  at  the  top  of  each  page  containing;  an  affidavit. 
On  an  appeal  from  an  order  granting  or  denying  a  motion  to 
strike  out  parts  of  a  pleading  as  irrelevant,  redundant  or  scanda- 
lous, or  to  mnku  a  pleading  more  definite  and  certain,  the  por- 
tion of  the  pleading  to  which  the  motion  relates  must  be  printed 
in  italics.  ^Amended  Oct.  24,  1905,  and  Apr.  1,  1010,  in  effect 
Sept.  1.  1910.) 

Rule  44.  Non-enumerated  motions,  frhen  lieardi  defanlty 
iko-vw  taken.  • 

Non-enumerated  motions  in  the  Appellate  Division  and 
appeals  from  orders  will  be  heard  upon  such  days  as  are  des- 
ignated  by  the  special   rule  of  the  Api>ellate  Division  in  each 

'  Department.         , 

If  a  non-enumerated  motion  noticed  to  be  heard  at  the  Appel- 
late Division  shall  not  be  made  upon  the  day  for  which  it  is 
noticed,   the   party   attending  pursuant   to   notice  to  oppose  the 

.  same,  may,  at  the  close  of  that  order  of  business,  .unless  the 
court  shall  otherwise  order,  take  an  order  against  the  party 
giving  the  notice,  denying  the  motion,  with  costs.  (Amended 
Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rule  46.     Additional  allofranee. 

Applications  for  an  additional  allowance  can  only  be  made  to 
the  court  before  which  the  trial  is  had  or  the  judgment  rendered, 
and  shall  in  all  cases  be  made  before  final  costs  are  adjusted. 

Rnle   46.      Motion   to   amend   Jnatice'ii   return   on   appeal* 
i^hen  to  be  noticed* 

On  appeal  from  a  justice's  judgment^  where  a  County  Court 
has  not  jurisdiction,  by  reason  of  relationship,  etc.,  a  notice  of 
motion  for  an  order  to  compel  the  justice  to  amend  his  return 
may  be  given  in  twenty  days  after  the  date  of  the  certificate  of 
the  county  judge,  and  not  after  that  time. 

Rule  47.    Counsel,  time  alloived. 

At  the  hearing  of  causes  in  the  Appellate  Division  or  at  Special 
Term,  not  more  than  one  counsel  shall  be  heard  on  each  side,  and 
then  not  more  than  one  hour  each,  except  when  the  court  shall 
otherwise  order. 

On  appeals  from  orders  and  on  non-enumerated  motions,  but 
one  counsel,  on  each  side  shall  be  heard,  and  not  more  than  thirty 
minutes  each,   unless   the  court   shjiU  otherwise  order. 

The  Appellate  Division  in  any  department  may  make  such  fur- 
ther or  different  regulations  upon  these  subjects  as  it  may  deem 
proper. 

Rnle  48.  Stay  of  proceedlnfCB,  for  change  of  ▼envei 
aflidavits,  on  motion  to  change  venne. 

No  order  to  stay  proceedings  for  the  puriw>se  of  moving  to 
change  the  place  of  trial  shall  be  granted  unless  it  shall  appear 
from  the  papers  that  the  defendant  has  used  due  diligence  in 
preparing  the  motion  for  (he  earliest  practical  day  after  issue 
Joined.     Such  order  shall  not  stay  the  plaintiff  trom  taking  any 
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fitep,  except  snbpoPDain^  witnesses  for  the  triaU  without  a  special 
clause  to  that  effect. 

On  motions  to  change  the  place  of  trial,  the  moving  party 
shall  state  the  nature  of  the  controversy  and  Hhow  how  his 
witnesses  arc  material,  and  the  grounds  of  his  lielief  that  the 
t€»stimony  of  such  witnesses  will  be  favorable  to  hi«  contention, 
and  shall  also  show  where  the  cause  of  action  aroHC,  and  such 
facts  shall  be  t:iken  into  consideration  by  the  court  in  fixing  the 
place  of  trial.     (Amended  Apr.  1,  11)10,  in  effect  Sept.  1,  1910.) 

Rale  40.     Guard lanH  ad  litem. 

Xo  person  shall  be  appointed  guardian  ad  litem,  either  on  the 
application  of  the^  infant  or  otherwise,  unless  he  be  the  general 
guardian  of  such  infant,  or  is  fully  competent  to  understand  and 
protect  the  rights  of  the  infant,  and  has  no  interest  adverse  to 
that  of  the  infant,  and  is  not  connected  in  business  with  the 
attorney  or  counsel  of  the  adverse  party.  And  no  person  shall  be 
appointed  such  guardian  who  is  not  of  sufficient  abilit^v  to  answer 
to  the  infant  for  any  damage  which  may  be  sustained  by  his 
negligence  or  misconduct  in  the  defense  or  prosecution  of  the 
suit,  and  such  ability  shall  be  shown  by  affidavit  stating  facts  in 
respect  thereto.  And  no  person  shall  be  appointed  guardian  ad 
litem  who  is  nominated  by  the  adverse  party. 

Rnio  ffO,  Guardian  ad  litem,  datleii,  compensation!  am* 
da-v'it  to  entitle  snardian  to  compensation. 

It  shall  be  the  duty  of  every  attorney  or  officer  of  the  court  to 
act  as  the  guardian  of  any  infant  defendant,  in  any  suit  or  pro- 
ceeding against  him,  whenever  appointed  for  that  purpose  by  an 
order  of  this  court.  And  it  shall  be  the  duty  of  such  guardian  to 
examine  into  the  circumstances  of  the  case,  so  far  as  to  enable 
him  to  make  the  proper  defense,  when  necessary  for  the  protec- 
tion of  the  rights  of  the  infant;  and  he  shall  be  entitled  to  such 
compensation  for  his  services  as  the  court  may  deem  reasonable. 
But  no  order  allowing  compensation  to  guardians  ad  litem  shall 
Im*  made,  except  upon  an  affidavit  to  be  made  by  such  guardian, 
if  an  attorney  of  the  court,  or  if  the  guardian  be  not  an  attorney, 
then  an  affidavit  to  be  made  by  an  attorney  of  the  court  who  has 
acted  in  the  matter  in  behajf  of  such  guardian,  showing  that  he 
has  examined  into  the  circumstances  of  the  case,  and  has,  to  the 
best  of  his  ability,  made  himself  acquainted  with  the  rights  of 
his  ward,  and  that  such  guardian  has  taken  all  the  steps  neces- 
sary for  the  protection  of  such  rights,  to  the  best  of  his  knowl- 
edge, and  as  he  believes,  stating  what  has  been  done  by  him  for 
the  purpose  of  ascertaining  the  rights  of  the  ward. 

Rnle  61*     Gnardian^  bond  of,  before  receivlnar  property* 

No  guardian  ad  litem  for  an  infant  party  shall  as  such  guardian 
receive  any  money  or  property  belonging  to  such  infant,  or  which 
may  l>e  awarded  to  hf  -i  in  the  suit  (except  such  costs  and  ex- 

gensps  as  may  be  allowed  by  the  court  to  the  guardian),  unless 
e  has  given  an  undertaking  executed  by  a  surety  com- 
pany authorized  to  do  business  in  this  state,  in  double  the 
amount  of  such  money  or  property,  or  a  bond  secured  by  a  mort- 
gage on  improved  and  unmcumbered  real  property. 
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Neither  shall  the  general  guardian  of  ail  infant  receiving 
any  part  of  the  proceeds  of  a  sale  of  real  property  belonging 
to  an  infant  sold  under  a  decree,  judgment  or  order  of  the  court 
until  the  guardian  has  given  such  further  security  for  the  faith- 
ful discharge  of  his  trust  as  the  court  may  direct.  In  case,  how- 
ever, such  proceeds  shall  exceed  the  sum  of  five  hundred  dollars 
the  court  shftll  require  the  guardian  to  give  a  bond,  in  the  penalty 
of  double  the  amount  to  be  paid  to  the  guardian,  such  bond  to 
be  that  of  a  surety  company  authorixod  to  do  business  in  this 
state  or  secured  by  mortgage  on  improved  and  unincumbered 
real  property  worth  the  amount  of  the  penalty  of  the  bond. 
(Amended  Apr.  1,  1010,  in  effect  Sept.  1,  1910.) 

Rule  02.     General  arnardlan,  appointment  of. 

Except  in  cases  otherwise  provided  for  by  law,  for  the  purpose 
of  having  a  general  guardian  appointed,  the  infant,  if  of  the  age 
of  fourteen  years  or  upward,  or  some  relative  or  friend,  if  the 
infant  is  under  fourteen,  may  present  a  petition  to  the  court, 
stating  the  age  and  residence  of  the  infant,  and  the  name  and 
residence  of  the  j^erson  proposed  or  nominated  as  guardian,  and 
the  relationship,  if  any,  which  said  person  bears  to  the  infant, 
and  the  nature,  situation  and  value  of  the  infant's  estate. 

Rale  53.     Aive   of   Infant  and  .amount   of  property  to   be 
ascertained  by  conrt. 

Upon  presenting  the  petition,  the  court  shall,  by  inspection  or 
otherwise,  ascertain  the  age  of  the  infant,  and  if  of  the  age  of 
fourteen  years  or  upward  shall  examine  him  as  to  his  voluntary 
nomination  of  a  suitable  and  proper  person  as  guardian;  if  under 
fourteen,  shall  ascertain  who  is  entitled  to  the  guardianship,  and 
shall  name  a  competent  and  proper  person  as  guardian.  The 
court  shall  also  ascertain  the  amount  of  the  personal  property, 
and  the  gross  amount  of  value  of  the  rents  and  profits  of  the  real 
estate  of  the  infant  during  his  minority,  and  shall  also  ascertain 
the  sufficiency  of  the  security  offered  by  the  guardian. 

Rale  54.     Bond  of  a  general  firnardlan. 

The  security  to  be  given  by  the  general  guanlian  of  an  infant 
shall  be  a  bond  in  the  penalty  of  double  the  amount  of  the  per- 
sonal estate  of  his  ward  and  of  a  gross  amount  or  value  of  the 
rents  or  profits  of  the  real  estate  during  his  minority.  The  bond 
shall  be  ext»cuted  by  the  guardian,  together  with  at  least  two 
sufficient  sureties,  each  of  whom  shall  be  worth  the  amount  spei'l- 
fied  in  the  penalty  of  the  bond  over  and  above  all  debts.  If, 
however,  the  total  amount  of  the  personal  estate  of  an  infant 
and  of  the  gross  amount  or  value  of  the  rents  or  profits  of  the 
real  estate  during  his. minority  shall  exceed  twenty-five  hundred 
dollars,  then  the  bond  must  be  the  bond  of  a  surety  company 
authorized  to  do  business  in  this  State,  or  the  gener  I  guardian 
may  give  a  bond  secured  by  a  mortgage  on  improved  and  unin- 
cumbered real  property  of  the  value  of  the  p^^nalty  of  the  bond.* 

The  court  in  its  discretion  may  vary  the  security  where  frooi 
special  circumstances  it  may  be  found  for  the  interest  of  the 
infant,  and  may  direct  the  principal  of  the  estate  and  any  part 
thereof  to  be  invested  i.*.  the  storks  of  the  state  of  New  York 
or  of  the  United   States,  or  deposited  with   any  trust  company 
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which  shall  have  bt'on  desifjnatod  as  a  depository  for  such 
moneys,  or  hi  vested  in  bond  and  mortgage  on  unincumbered 
and  improved  property  of  at  least  double  the  value  of  the  ani«uut 
inveHted,  to  be  shown  to  the  satisfaction  of  the  court,  for  the 
benefit  of  the  infants,  and  that  the  interest  or  income  thereof 
only  be  received  by  the  guardian.  (Amended  Apr.  1,  1010,  in 
effect  Sept.  1,  1010.) 

Rale  55.  Sale  of  real  eiitate  of  Infaatm,  Innatlcsy  etc.| 
contents   of  petition. 

The  petitloTi  in  proceedings  to  sell,  mortgage  or  lease  real 
estate  belonging  to  an  infant  or  hmatic,  idiot  or  habitual  drunk- 
r.rd,  shall  state*  liesides  the  particular  grounds  for  a  sale,  mort- 
gage or  leaae  of  the  property,  and  the  other  matters  required  by 
the  Code,  the  age  and  residence  of  the  infant  lunatic,  idiot  or 
habitual  drunkard,  and  the  name  and  residence  of  the  PV''^".^ 
proposcHi  as  a  special  guardian  or  committee,  tlie  relationship,  if 
any.  which  he  bears  to  the  intant,  lunatic,  idiot  or  habuual 
drunkard,  and  the  security  proposed  to  be  given:  and  also 
whether  any  previous  application  has  been  made,  and,  if  so,  the 
time  thereof,  and  what  disposition  was  made  of  the  same. 

Hale  5Q.     Referee's  report   on  petition  to   sell,  etc. 

Thft  referee  appointed  on  such  petition  must  report  as  to 
whether  a  sale,  mortgage  or  lease  of  the  premises  (or  any  and 
what  portion  thereof),  would  be  beneficial  to  the  infant,  lunatic, 
idiot  or  habitual  drunkard,  and  the  particular  reason  therefor, 
and  whether  the  infant,  lunatic,  idiot  or  habitual  drunkard  is  in 
absohite  need  of  having  some  and  what  portion  of  the  proceeds 
of  such  sale,  mortgage  or  lease,  for  a  purpose  provided  in  section 
2348  of  the  Code,  in  addition  to  what  he  might  earn  by  his  own 
exertions;  and  such  ref«*ree  shall  also  ascertain  and  report  the 
value  of  the  property  or  interest  to  be  disposed  of,  si)ecifi(ally,  as 
to  each  separate  lot  or  parcel,  and  whether  there  is  any  person 
entitled  to  dower  or  a  life  estate,  or  estate  for  years,  in  the 
premises,  and  the  terms  and  conditions  on  wliich  it  should  be 
sold 

And  the  referee's  report  shall  give  such  farther  facts  as  are 
necessary  or  proper  on  the  application. 

The  facts  in  relation  to  the  value  of  the  prop(>rty  or  interest 
to  be  disposed  of  required  to  be  ascertained  and  reportinl  ujxm 
by  the  referee  must  be  proven  on  such  referehce  by  evidi'nce  of 
at  least  two  disinterested  persons,  in  addition  to  that  of  the 
petitioner,  and  the  report  shall  not  refer  to  the  petition  or  any 
other  papers  for  a  statement  of  fact.  (As  amended  October  24, 
1899.) 

R«le  07«     Bond  of  special  sani^dlan. 

The  secnrity  required  on  a  sale  of  the  real  estate  of  an  infant 
shall  be  a  bond  of  the  guardian,  with  two  sutRcient  sureties,  in 
the  sura  of  double  the  value  of  the  premises,  inclndiiig  tlie  in- 
terest on  such  value  during  the  minority  of  the  h)faiit,  onch  of 
which  BUfeties  shall  be  worth  the  penalty  of  the  hnnd  <jver  and 
above  all  debts,  which  bond  shall  Ik*  duly  aekfiowledfrcd  and 
accompanied  with  affidavits  of  jn.<tifi;  atioji  mn<le  by  the  sureties. 
In  rase,  however,  the  value  of  the  premises  including  the  interest 
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on  snch  value  during;  tlu*  minority  of  the  infuiit,  Hhall  exceed 
the  sura  of  five  huudred  dollars,  the  court  must  reciuire  the 
guardian  to  give  a  bond  of  a  surety  company  authorized  to  do 
business  in  this  state  or  a  bond  secured  by  a  mortRaKe  on  im- 
proved and  iinincnmbered  real  property  of  the  value  of  the 
penalty  of  the  bond.  .(Amended  Apr,  1,  1910,  in  effect  Sept.  1, 
1910.) 

Rule  88.     Proceeil»  of  Kale  miifit  be  brougrht  Into  conrti 

COlltii, 

If  the  proceeds  of  the  sale  exceed  $r»00,  and  the  guardian  has 
not  given  security  by  mortgage  ui)on  real  estate,  he  shall  bring 
the  proceeds  into  court,  or  invest  the  same  umler  the  direction 
of  the  court,  for  the  use  of  the  infant;  and  the  guardian  shall 
only  be  entitled  to  receive  so  much  of  the  interest  or  income 
thereof,  from  time  to  time,  as  may  be  necessary  for  the  support 
and  maintenance  of  the  infant,  without  the  order  of  the  court. 
If  the  infant's  interest  in  the  property  does  not  exceed  JPI.CMIO, 
the  whole  costs,  including  disbursements,  shall  not  exceed  twenty- 
five  dollars,  and  referee's  fees  not  exceeding  ten  dollars.  Where 
several  infants  are  interested  in  the  same  premises  as  tenants 
in  common,  the  application  in  behalf  of  all  shall  be  joined  in  the 
same  petition,  although  they  may  have  several  general  guardians; 
and  there  shall  be  but  one  reference  to  ascertain  the  propriety 
of  a  sale  as  to  all,  and  but  one  bill  of  costs  shall  be  allowed. 

Rnle  59.    'When   proceed*  of  sale  to  be  paid  to  flreneral 
ffnardian;  petition  therefor. 

No  money  arising  from  the  sale  of  the  real  estate  of  an  infant 
shall  be  paid  over  to  his  general  guardian,  except  so  much 
tlH*reof,  or  of  the  interest  or  income,  from  time  to  time,  as  may 
be  necessary  for  his  support  or  maintenance,  unless  such  guardian 
shall  give  a  bond  in  the  penalty  of  double  the  amount  to  be 
paid  to  him  with  sufficient  surety  to  be  approved  by  the  court. 
In  case,  however,  such  money  shall  exceed  the  sum  of  five  hun- 
dred dollars  the  court  must  require  the  guardian  to  give  a  bond 
of  a  surety  company  authorized  to  do  business  in  this  state  or  a 
bond  secured  by  a  mortgage  on  improved  and  unincumbered  real 
property  of  a  value  of  the  penalty  of  the  bond. 

No  order  shall  be  made  for  the  payment  of  any  such  rooney.s 
to  any  person,  except  upon  petition,  accompanied  by  a  certified 
copy  of  the  order,  in  pursuance  of  w^hich  the  money  was  brought 
into  court,  together  with  a  statement  of  the  county  treasurer, 
city  chamberlain,  or  other  depository  of  the  money,  showing  the 
present  state  and  amount  of  the  fund,  separating  the  principal 
and  interest,  and  showing  the  amount  of  each:  and  the  court 
mav  take  such  proof  of  the  truth  of  the  matters  stated  in  the 
petition  as  shall  be  deemed  proper,  or  may  refer  the  same  to 
a  suitable  referee  to  take  proof  and  report  thereon.  (Amended 
Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rule   60.      Reference  on   failure   to  ana^'er  on  niortiraar« 
forecloiinre;  Jnd«rinent. 

If,  in  an  action  to  foreclose  a  mortgage,  the  defeiuhint  fails  to 
answer  within  the  time  allowed  fur  th;it  purpos;\  or  the  right  of 
the  plaintiff,  as  stated  in  the  complaint,  is  admitted  by  the 
answer,   the   plaintiff   may   have   an  order  referring   it   to   some 
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suitable  person  as  referee,  to  compute  the  amount  due  to  the 
plaintifT,  and  to  such  of  the  defendants  as  are  prior  incum- 
brancers of  the  mortgaged  premises,  and  to  examine  and  report 
whether  the  mortgaged  premises  can  be  sold  in  parcels,  if  the 
whole  amount  secured  by  the  mortgage  has  not  become  due. 
If  the  defendant  is  an  infant,  and  has  put  in  a  general  answer 
by  his  guardian,  or  if  any  of  the  defendants  are  absentees  the 
order  of  reference  shall  also  direct  the  person  to  whom  it  is 
referred  to  take  proof  of  the  facts  and  circumstances  stated  in 
the  coniplnint,  and  to  examine  the  plaintiff  or  his  agent,  on 
oath,  as  to  any  payments  which  have  been  made,  and  to  com- 
pute the  amount  due  ou  the  mortgage,  preparatory  to  the  ap- 
plimtion  for  judgment  of  foreclosure  and  sale. 

When  no  answer  is  put  in  by  the  defendant,  within  the  time 
allowed  for  that  purpose,*  or  any  answer  denjnng  any  material 
facts  of  the  complaint,  the  plaintiff,  after  the  cause  is  in  readi- 
ness for  trial,  as  to  all  the  defendants,  may  apply  for  judgment, 
at  any  Special  Terra,  upon  due  notice  to  such  of  the  defendants 
AS  have  appeared  in  the  action »  and  without  putting  the  cause 
on  the  calendar. 

The  plaintiff,  in  such  case,  when  he  moves  for  judgment,  must 
show,  by  affidavit  or  otherwise,  whether  any  of  the  defendants 
who  have  not  apneared  are  absentees;  and,  if  so,  he  must  produce 
the  report  as  to  the  proof  of  the  facts  and  circumstances  stated 
in  the  complaint,  and  of  the  examination  of  the  plaintiff  or  his 
agi'nt,  on  oath,  as  to  any  payments  which  have  been  made.  And 
m  sill  foreclosure  cases  tne  plaintiff,  when  he  moves  for  judg- 
ment, must  show  by  affidavit,  or  by  the  certificate  of  the  clerk 
of  the  county  in  which  the  mortgaged  premises  are  situated, 
that  a  notice  of  the  pendency  of  the  action,  containing  the  names 
of  the  parties  thereto,  the  object  of  the  action,  and  a  description' 
of  the  property  in  that  county  affected  thereby,  the  date  of  the 
mortgage,  and  the  parties  thereto,  and  the  time  and  place  of 
recording  the^  same,  has  been  filed  at  least  twenty  days  before 
sm-h  application  for  judgment,  and  at  or  after  the  time  of  filing 
of  the  complaint,  as  required  by  law. 

Rale  61.    Jndmiient  for  male  on  forecloiitirey  "wliat  to  con- 
tain i  dlnposltlon  of  anrplnii  money)  referee. 

In  every  judgment  for  the  sale  of  mortgaged  premises,  the 
description  and  particular  boundaries  of  the  property  to  be  sold, 
so  far,  at  least,  as  the  same  can  be  ascertained  from  the  mort- 
gage, shall  be  inserted.  And,  unless  otherwise  specially  ordered 
by  the  court,  the  judgment  shall  direct  that  the  mortgaged 
premises,  or  so  much  thereof  as  may  be  sufficient  to  discharge 
the  mortgage  debt,  the  expenses  of  the  sale  and  the  costs  of  the 
actioii,  as  provided  by  sections  1620  and  1776  of  the  Code,  and 
which  may  be  sold  separately  without  material  injury  to  the 
parties  interested,  be  sold  by  or  under  the  direction  of  the  sheriff 
of  the  county,  or  a  refer<»e,  and  that  the  plaintiff,  or  any  other 
party,  may  becoihe  a  purchaser  on  such  sale;  that  the  sheriff 
or  referee  execute  a  deed  to  the  purchaser;  that  out  of  the 
proceeds  of  the  sale,  unless  otherwise  directed,  he  pay  the  ex- 
penses of  the  sale,  as  provided  in  section  1676  aforesaid,  and 
that  he  pay  to  the  plaintiff,  or  his  attorney,  the  amount  of  his 
debt,  interest  aiid  costs,  or  so  much  as  fhe  purchase  monev  will 
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pay  of  I  he  samo  aiid  that  ho  take  the  roroipt  of  tho  philiitiff,  or 
his  attorney,  for  the  lunoiuit  so  paid,  mid  file  the  same  with  his 
report  of  nale,  niid  that  the  piirohAMer  ut  MUeh  sale  bo  let  into 
p<»sHessioii  <»f  the  i)rerni»es  on  production  of  the  deed. 

All  suriihiH  inonej's  arising  from  the  salt*  of  niortKHjKod  preni- 
isen,  niidor  any  judgment,  shall  be  paid  by  the  sheriff  or  rc»fen«<? 
uiakinj?  the  nale  within  five  days  uftor  the  same  shall  be  received 
and  be  ascertainable,  in  the  city  of  New  York  to  the  chamber- 
laiii  of  the  said  city,  and  in  other  cfnnities  to  the  treasnr*»r 
ther(»of,  nrtlesH  otherwise  specially  dire<-ted,  siibject  to  the  fnrihc»r 
order  of  the  court,  and  every  jiidjnneiit  in  foreclosure  shall  con- 
tain such  dire<'tlon8,  except  where  other  provisions  are  specially 
ma<lc  by  the  con rt.  No  report  of  a  sale  shall  be  filed  or  confirmeii. 
unless  aceompanied  with  a  proper  voueher  for  the  snr^>liiH 
moneys,  and  showing  that  they  have  been  paid  over,  deposited 
or  disp<»<<Ml  of  in  pursuance  of  the  jndjrment.  The  referee  to  be 
appoiiited  in  rtinM-lnsu re 'cases,  to  compute  the  amount  due,  or  to 
St  II  njorttfajred  prt»mises.  shall  be  seleeted  by  the  court,  und  the 
court  shall  not  appoint  as  such  referee  n  person  nominated  by  the 
party  to  the  action  or  his  counsel. 

Hulo  iyj,  8ule  of  lanclM  In  the  conntles  of  New  York, 
KlutPN  or  the  city  of  lluffalo,  under  Judflrment  or  order. 

Where  lands  in  the  connty  of  New  York  or  the  connty  of 
Kinjrs  are  sold  umler  a  decree,  order  or  judgment  of  any 
court,  they  shall  be  sold  at  public  auction,  between  eleven  o'clock 
in  the  forenoon  and  throe  o'clock  in  tiie  afternoon,  unless  other- 
wise spcciHca^ly  directed. 

Notice  of  such  sale  n\ust  be  given,  and  the  sale  must  be  had, 
as  prescrjlied  in  section  1(17S  of  tb(»  Code. 

Such  sales  in  the  county  of  New  York,  unless  otherwise 
specifically  dircctc^d,  shall  take  place  at  the  Exchange  Sales 
Itonnjs,  now  located  at  Nos.  14  and  10  Vezey  street  In  the  city 
of  New  York. 

The  Appellntt^  Division  of  the  Supreme  Court  In  the  First  De- 
partment is  authorized  to  change  the  place  at  which  said  sales 
shall  be  made,  may  make  rnles  and  n»gulat!ons  in  relation 
thereto  and  may  designate  the  auctioneers  or  persons  who  shall 
make  the  same. 

Such  ^ales  in  the  city  of  Buffalo  shall  on  and  after  May  1st, 
ISlMi.  take  plar'(»  at  the  Ileal  Kstate  K.xchange  rooms,  between 
the  hours  of  nine  and  eleven  in  the  forenoon,  and  two  and  three 
<r<l()ek  in  the  afternoon,  unless  the  co\irt  ordering  the  sales  shnll 
titluTAvise  direct.  Su<'h  sales  shall,  howeWr,  be  made  subject 
to  Ku<'h  M'lrulations  as  the  justices  of  the  Suiireme  Court  of  t!!e 
Kiirhth  District  shall  establish.     (As  amended  October  24.  1899.) 

nii1«^    Wi.    Mortirnire    and    asslirnnienta   to   be    tiled    or   re* 
cordc^d  before  conveyance. 

AN'henovcr  a  sherlfY  or  referee  sells  mortgaged  premises  under 
a  dccnn'  or  order,  or  .'udgnMMit  of  the  eourt,  it  shall  be  the  duty 
of  the  |)IjiintitY,  licfori*  a  deed  is  '.'Xeeuteu  to  the  pnrcluiser,  to 
file  surh  nmrtiiMLTt'  and  any  assignment  thereof  in  the  office  of 
the  cI<Tk.  unloss  such  mortgage  a«nl  assignnuMits  have  been  duly 
pn)V('d  (u*  acki!nwlcdge«],  so  as  to  entitle  the  same  to  be  recorded; 
in  which  ciise.  if  .,  has  not  been  already  done,  it  shall  be  the 
duty  ot:  the  piaintid  to  cause   the  same   to   be  recorded  at  fall 

100 


GENERAL  RyLES  OF  PRACTICE.     Rules  64.65 

lenirth  in  the  county  or  counties  where  the  laud8  tso  Hold  are 
eituatei),  before  a  deed  is  executed  to  the  purchaser  ou  the  sale; 
ihe  expense  of  which  filing  or  recording',  and  the  entry  thereof 
shail  hii  allowed  in  the  taxation  of  costs;  and,  if  filed  with  the 
clerk,  be  shall  enter  in  the  minutes  the  filiuK  of  such  mortgage 
and  assiguuientr5,  aiid  the  time  of  filing.  But  this  rule  shall  not 
extend  to  any  case  where  the  mortgage  or  assignments  appear, 
by  the  pleadings  or  proof  in  the  suit  commenced  thereon,  to  have 
|t>een  lost  or  destroyed. 

Rule  CM.  Application  for  sarplua  monejrsi  reference; 
■etirches;  anjiotlsfled  liens* 

On  filing  the  report  of  the  sale,  any  party  to  the  suit,  or  any 
person  who  had  a  lien  on  the  mortgageil  premises  at  the  time  of 
Ihe  sale,  upon  filing  with  the  clerk  .where  the  report  of  sale  is 
filed  a  notice,  stating  that  he  is  entitled  to  such  surplus  moneys 
or  some  part  thereof,  and  the  nature  and  extent  of  his  claim, 
may  have  an  order  of  reference  to  ascertain  and  report  the 
amount  due  to  him,  or  io  any  other  person,  which  is  a  lieu  upon 
such  surplus  moneys,  and  to  ascertain  the  priorities  of  the 
sevi-ra?  iiens  thereou;  to  the  end  that,  on  the  coming  in  and  con- 
firmation of  the  report  on  such  reference,  such  further  order 
may  be  made  for  the  distribution  of  such  surplus  moneys  as  may 
be  ju«t. .  The  referee  shall,  in  all  cases,  be  selected  by  the  court. 
The  owner  of  the  equity  of  redemption,  and  every  party  wjio 
appeared  in  the  cause,  or  who  shall  have  filed  a  noticH?  of  claim 
with  the  clerk,  previous  to  the  entry  of  the  order  of  reference, 
shall  be  entitled  to  service  of  a  notice  of  the  application  for  the 
refereiice,  and  to  attend  on  such  reference,  and  to  the  usual 
notices  of  subsequent  proceedings  relative  to  such  surplus.  But 
if  such  claimant  or  such  owner  has  not  appeared,  or  made  his 
claim  by  an  attorney  of  this  court,  the  notice  may  be  served 
by  nutting  the  same  into  the  post-office,  directed  to  the  claimiiut 
it  ilia  place  of  residence,  as  stated  in  the  notice  of  his  clh>m, 
and  ouou  the  ^wncr  in  such  manner  as  the  court  may  direct.  All 
>f?c5ar  A«irchv,s  for  conveyances  or  jncumbrauce^t,  made  in  the 
progress^  of  the  cause,  shall  be  filed  with  the  judgment  roll,  and 
aotice  of  the  hearing  shall  be  ^Iven  to  any  person  having  or 
appearing  to  have  an  unsatisfied  lien  on  the  moneys  in  such  man- 
nbr  aa  the  court  shall  direct;  and  the  party  moving  for  the 
reference  shall  show,  by  afildavit,  what  unsatisfied  liens  appear 
by  RiK'h  official  searches,  and  whether  any,  and  what  other 
ansatiafied  liens  are  kaown  to  him  to  exist. 

R«|e  OSi    Partition  to  embrace  all  lands  In  common. 

Where  acveral  tracts  or  parcels  of  land  lying  within  this 
state  are  owned  by  the  same  persons  in  common,  no  separate 
action  for  the  partition  of  a  part  thereof  shall  be  brought  without 
the  conaent  of  all  the  parties  interested  therein;  or  without  the 
special  order  of  the  court  made!  on  notice  to  all  parties  who 
have  appeared  in  the  action,  to  be  obtained  before  application  for 
the  relief  demanded  in  the  complaint;  and,  if  brought  without 
euch  a  constant  or  order,  the  share  of  the  plaintiff  may  be  charged 
with  the  whole  cost  of  proceeding;  and  where  infants  are  in- 
terested, the  complaint  shall  state  whether  or  not  the  parties  own 
any  other  lands  in  common.  (Amended  Apr.  J,  1910,  U  effect 
Sept.  1  1910.) 
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Rule  66.  Reference  a^i  to  title  of  premlaea. 

Where  tli«  rights  and  interests  of  the  several  parties,  aa 
stated  in  the  complaint,  are  not  denied  or  controverted,  if  any 
of  the  defendants  are  infants  or  absentees,  or  unknown,  the 
plaintiff,  on  an  affidavit  of  the  fact,  and  notice  to  such  of  the 
parties  as  have  appeared,  may  apply  at  a  Special  Term,  for  an 
order  of  reference,  to  take  proof  of  the  plaintiffs  title  and 
interest  in  the  premises,  and  of  the  several  matters  set  forth  in 
the  complaint;  and  to  ascertain  and  report  the  rights  and  inter- 
ests of  the  several  parties  in  the  premises,  and  an  abstract  of 
the  conveyances  under  which  the  same  are  held.  Such  referee 
and  the  referee  appointed  to  sell  shall  in  all  cases  be  selected 
by  the  court.     (As  amended  October  24,  1905.) 

Rule  67.  Notice  of  iitay  of  sale  in  partition  or  fore- 
clo^iure.  * 

No  order  to  stay  a  sale  under  judgment  in  partition  or  for  the 
foreclosure  of  a  mortgage  shall  be  granted  or  made  by  a  judge 
out  of  oourt,  except  upon  a  notice  of  at  least  two  days  to  the 
plaintiff^s  attorney. 

Rule  68.  Money N  pnfd  Into  court;  report  of  county  treas- 
urem    and    chamberlain    of    City    of    Neiv    York. 

On  or  before  the  first  day  of  February  in  each  year  the  county 
treasurer  in  each  county  and  the  chamberlain  of  the  city  of  New 
York  shall  file  a  report  duly  verified  with  the  Appellate  Division 
of  the  Supreme  Court  of  the  Department  in  which  the  county  is 
embraced  containing  a  statement  of  all  moneys  in  his  hands  on 
the  first  day  of  January  preceding  that  have  been  paid  into  Court 
or  received  by  him  to  the  credit  of  any  action  or  proceeding, 
specifically  stating  the  securities  in  which  the  moneys  so  paid 
into  Court  are  invested  or  the  depositories  in  which  such  moneys 
are  deposited.  In  case  such  county  treasurer  or  chamberlain 
refuses  to  comply  with  this  rule  the  Appellate  Division  of  the 
Department  shall  issue  an  order  requiring  him  to  file  such  state- 
ment within  the  time  specified  therein  and  obedience  to  such 
order  may  be  enforced  as  for  contempt  of  court.  (Added  June 
17,  1013.     Former  Rule  68  repealed  April  30,  1910.) 

Rnle  60.  Order  for  payment  out  of  court;  acconntM  'vrlth 
truMt  cctmpanleni  draft  to  be  counterslarned  by  Jnntlcei 
-what  to  be  Mtated  In   draft. 

All  orders  directing  the  payment  of  money  out  of  court  shall 
direct  the  payment  to- be  made  to  the  person  entitled  to  receive 
the  same,  and  all  checks  or  drafts  for  the  payment  of  money  out 
of  court  shall  be  drawn  payable  to  the  order  of  the  person  entitled 
to  the  moneys;  and  shall  specify  in  what  particular  suit  or  on 
what  account  the  money  is  to  be  paid  out,  and  tlie  time  when  the 
order  authorizing  such  payment  was  made.  No  order  in  any 
pending  action,  for  the  payment  of  money  out  of  court,  shall  be 
made,  except  on  regular  notice  or  order  to  show  cause,  duly 
served  on  the  attorneys  of  all  the  parties  who  have  appeared 
therein,  or  filed  notice  or  claim  thereto.  When  moneys  are 
deposited  by  the  order  of  the  court  in  any  trust  cdmpany,  the 
entry  of  such  deposit  in  the  books  of  the  company  shall  contain 
a  short  reference  to  the  title  of  the  cause  or  matter  in  which  such 
deposit  is  directed  to  be  made,  and  shall  specify  also  the  time 
from  which  the  interest  or  accumulation  on  such  deposit  is  to 
commence,  where  it  does  not  commence  from  the  date  of  such 
deposit.  The  secretary  of  the  company  shall,  on  or  before  the 
first  day  of  February  in  each  year,  transmit  to  the  Appellate 
Division  of  the  Supreme  Court  in  the  department  in  which  the 
trust  company  is  located  a   statement  of  the  accoQnts  in  each 
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department,  showing  the  amount,  on  the  last  preceding  first  day 
of  January,  including  the  interest  or  accumulation  on  the  sum 
deposited  to  the  credit  of  each  cause  or  matter. 

In  every  draft  upon  the  trust  company*  by  the  county  treas- 
urer or  chamberlain,  for  moneys  deposited  with  the  said  com- 
pany, or  for  the  interest  or  accumulation  on  such  moneys,  the 
title  of  the  cause  or  matter  on  account  of  which  the  draft  is 
made,  and  the  date  of  the  order  authorizing  such  draft  shall  be 
stated,  and  the  draft  shall  be  made  payable  to  the  order  of  the 
person  or  persons  entitled  to  the  monej'.  Any  attorney  or  other 
person  procuring  an  order  for  the  payment  of  money  out  of  court, 
ithali  obtain  two  certified  copies  of  the  order,  both  to  be  counter- 
signed by  the  judge  granting  the  same;  one  copy  shall  be  filed 
with  the  county  treasurer  and  the  other  shall  accompany  the 
draft  drawn  upon  the  depository  and  be  filed  with  it,  and  the 
several  banks  and  other  depositories  having  trust  funds  of  the 
court  on  deposit,  are  forbidden  to  p&y  out  any  of  such  funds 
without  the  production  and  filing  of  such  certified  and  counter- 
signed copy  order.  This  provision  is  not  intended  to  dispense 
with  any  of  the  requirements  of  this  rule,  as  to  the  form  of  the 
draft,  nor  to  apply  to  a  case  where  periodical  payments  are 
directed  to  be  made,  as  provided  for  by  the  last  sentence  of  this 
rule,  after  the  first  payment  from  such  fund  shall  have  been 
made  under  an  order  of  the  court,  in  the  manner  herein  specified. 
Where  periodical  payments  are  directed  to  be  made  out  of  a  fund 
deposited  with  such  company,  the  delivery  to  the  secretary  of  the 
company  of  one  copy  of  the  order  authorizing  the  several  pay- 
ments shall  be  sufficient  to  authorize  the  payment  of  subsequent 
drafts  in  pursuance  of  such  order.  (Amended  Apr.  1,  1910|  in 
effect  Sept.  1,  1910.) 
Rale  70.  Gro««  sain  In  payment  of  life-estate. 
Whenever  a  party,  as  a  tenant  for  life,  or  by  the  curtesy,  or 
in  dower,  is  entitled  to  the  annual  interest  or  income  of  anv 
sum  paid  into  court  and  invested  in  permanent  securities,  sucn 
party  shall  be  charged  with  the  expense  of  investing  such  sum, 
and  of  receiving  and  paying  over  the  interest  or  income  thereof; 
hut  if  such  party  is  willing,  and  consents  to  accept  a  gross  sum 
in  lieu  of  such  annual  interest  or  income  for  life,  the  same  shall 
be  estimated  according  to  the  then  value  of  an  annuity  of  five 
per  c(>nt.  on  the  principal  sum,  during  the  probable  life  of  such 
pencon.  according  to  the  Carlisle  Table  of  Mortality.  (As 
amended  October  24,  1905.) 

Rale  Tl.  Feea  on  inqalsltion  of  Innaen  apeclal  order  of 
tlte  coarti   tvben   neceanary,  to  pay  coiita. 

On  the  execution  of  a  commission  of  lunacy,  etc.,  the  com- 
missioners, for  every  day  they  are  necessarily  employed  in  hear- 
ing the  testimony  and  taking  the  inquisition,  shall^  be  entitled  to 
an  allowance  to  be  fixed  by  the  court,  not  exceeding  ten  dollars 
for  ea^h  day  to  each  of  such  commissioners. 

Where  the  costs  and  expenses  exceed  $250,  besides  witness 
fees  and  allowances  to  commissioners,  the  committee  shall  not  be 
at  liberty  to  pay  the  same  out  of  the  estate  in  his  hands,  with- 
out a  special  order  of  the  court  upon  notice  to  all  parties  who 
hare  appeared  in  such  proceedings,  directing  such  payment. 

Rale  T2.  Divorce  or  neparatton,  action  fori  reference 
on  defaalt;  aTerments  in  complaint  |  plaintiff  to  be  ex- 
mmlaed   on   oath. 

When  an  action  is  brought  to  obtain  a  divorce  or  separation,  or 

to  declare  a  marriage  contract  void,  the  court  shall  in  no  case 
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or4(^r  the  refereucc  to  a  referee  nominated  py  eilber  party  nor 
to  a  referee '  agreed  upon  |jy  tlie  parties,  uor  witJioXit  proof  pj 
^affidavit  conformable  to  the  rules  relating  to  the  manner  and 
proof  of  the  service  of  the  summons  and  complalntl  Nt>t^c®  ^' 
appearance  and  retainer  shall  not  *  be  sulflclerit  to  *  excuse  sucJj 
proof. 

Wlien  the  action  is  |or  a  divorce  on  the  ground  of  adultery, 
unless  it  be  averred  in  the  compTaiut  that  the  adultery  charged 
was  committed  without  the  consent,  connivance,  privity  or  pro- 
curement of  the  plaintiff;  that  Qve  years  have  not  elapsed  since 
the  discovery  of  the  fact  that  such  adultery  had  been  committed, 
and  that  t)ie  plaintiff  has  not  voluntarily  cohabited  with  thi> 
tlefenuaut  since  siich  discovery;  and,  also,  where,  at  the  time  of 
the  offense  charget^, '  the  defendant  was  living  in  acjulteroua  inter- 
course with  the  person  with  whom  the  offense  is  alleged  to  have 
been  commitled;  that  tive  years  have  not  elapsed  since  the  com- 
mencement of  such  adulterous  intercourse  was  discovered  by  the 
plaintiff,  and  the  complaint  containing  such  averments  be  veriiSed 
by  the  oath  of  the  phuntiff  in  the  manner  prescribed  by  the  C<JUe, 
judguient  shall  not  be  rendered  for  the  relief  demanded  Until  the 
plaintiff's  alfldavit  be  produced  stating  the  above  facts. 

In  an  action  for  a  divorce  or  for  the  annulment  of  a  marriagrc, 
where  the  defendant  fails  to  answer,  no  reference  shall  \)e 
granted  to  take  proof  of  the  facts  stated  in  the  complaint,  but 
before  a  judgment  shall  be  granted  the  proof  of  such  facts 
must  be  made  to  the  court  in  open  court  and  a  copy  of  the  evi- 
dence taken  before  the  court  shall  be  written  out  and  filed  with 
the  Judgment  foil.  The  court  may,  however,  In  case  the  evi- 
dence is  such  that  the  public  interest  requires  that  the  examina- 
llon  of  the* witnesses  should  not  be  public,  exclude  all  persons 
from  the  court  room  except  the  parties  to  the  action  and  their 
counsel  and  the"  witne'sses,  and  shall  order  such  evidence,  wheo 
filed  with  the  clcik, ' sealed  up  and  exhibited  only  to  the  parties 
to  the  action  or  some  one  specially  interested  upon  orcjer  of  the 
court. 
Rale  73*    Divorce,  JadsTiuent  hy  default,  ^vhen  vrnntecl. 

Before  judgment  by  default  shall  be  granted  in  an  action  to 
annul  a  marriage  on  the  ground  that  the  j^arty  was  under  the 
age  of  legal  consent,  proof  must  be  made  showing  that  the  parties 
thereto  have  not  freely  cohabited  for  any  time  as  husband  and 
wife,  after  the  plaintiff  had  attained  the  age  of  consent.  If  th<^ 
action'  Is  brought  to  annul  the  marriage,  on  the  ground  that  the 
plantiff's  consent  was  obtained  by  force  or  fraud,  the  plaintiff 
niust  sho\^  that'  there  has  been  iio  voluntary  cohabitation  between 
the  parties  as  man  and  wife;  and  if  it  is  brought  to  annul  a 
iuarriage  on  the  ground  that  the  pjaintiff  was  a  lunatic,  proof 
must  be  produced  showing  that  the  lunacy  still  continues;  or 
that  the  parties  have  not  coluibited  as  ^usbaiid  and  wife  after  the 
plaintiff  was  restored  to  his  reason. 
Rule   T4.    Divorce,   an»>ver   in  ftctlon. 

The  def entrant  in  the  answer  may  set  up  the  adultery  of  the 
plaintiff,  or  any  other  matter  whic^  would  be  a  bar  to  »  divorce, 
separation,  or  tjie  annulUug  of  a  marriage  contract;  and  if  an 
issue  is  taken  thereon,  it  shall  be  tried  at  t\xt  same  time  an4  io 
the  same  manner  as  other  issues  of  fact  in  the  cause. 
Rale  75.    Levltinino'  of  children   on   divorce. 

On  a  complaint  filed  by  a  husband  for  a  diTtAre,  if  be  wiakes 
to  question  thtt  legitimacy  of  any  of  the  children  of  his  wife,  the 
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allegation  that  they  are  or  that  he  believes  them  to  be  illegiti- 
iuat«*,  iiha]|  be  distinctly  made  iu  tUb  eonlplaint.  If,  npon  default, 
proofs  shall  be  taken  upon  the  queHtloa  of  k-jjitiniacy  as  well  as 
upon  the  other  matters  stated  in  the  complaints  and  if  the  isHUe 
is  tried  by  a  jury,  an  issue  on  the  (lurBtion'of  legittmaoy  of  the 
children  shall  be  awilrded  and  triwd  at  the  same  time. 

Rule  TO.  Jadvmeat  ^e^lnring  nkArriatgc  void,  or  frrant- 
Inff  0,  di-vorce  not  to  be  by  defuit}*;  copy  of  i»lcndft::0  cr 
testimony  not  to  be  famlnbeAi  Jii4ir<ueiit  to  be  entered  by 
court. 

No  judgment  annufUng  a  marriage  contract,  or  granting  a 
divorce,  or  for  a  separation  or  limited  divorce,  shall  be  made  of 
course  by  the  default  of  the  del^endant;  or  in  the  consequeuLc  of 
any  neglect  to  appear  at  the  heurlug  o{,  the  cause,  or  by  eui;.sejii. 
Every  such  cjise  shall  be  heard  after  the  I'rial  of  the  issue,  'or 
QlK>n  the  coming  in  of  the  proofs  at  a  Special  Tenii  of  the  court; 
but  where 'no  person  appears  on  the  part  of  the  defruilant.  the 
details  of  evidente  in  adultery  causes  shnll  tiot  be  read  ill  public*, 
but  shall  be  submitted  in  open  court.  Xo  officer  of  any  court, 
with  whom  the  proceedings  in  an  adultery  cause  are  filed,  on  or 
before  whom  the  testimony  is  taken,  nor  any  clerk  of  such  offl^er, 
either  before  or  after  the  termination  of  this  suit,  shall  permit 
a  copy  of  any  of  the  pleadings  or  testimony,  or  of  the  subst^.nee 
of  the  details  thereof,  to  be  taken  by  any  other*  person  tli.iu  ft 
party  or  the  attorney  or  counsel  of  a  party,  who  has  appearcc}  in 
the  clause,  without  a  special  order  of  the  court. 

No  judgment  in  an  action  for  a  divorce  shall  be  entered  except 
upon  the  special  direction  of  the  court. 

Rale  T7.  Receiver  of  debtor'fi  entate;  povverii  a:2d  dsattes; 
eoiit«. 

Erery  receiver  of  the  property  and  effects  of  the  debtor  shall, 
unless  restricted  by  the  special  order  of  the  court,  hute  general 
power  and  authority  to  sue  for* and  collect  all  the  debts,  deniniuls 
afld  rents  belonging  to  such  debtor,  and  to  compromise  and  settle 
such  as  are  unsafe  and  of  a  doubtful  cjiarncter.  He  mny  als*) 
sue  in  the  name  of  a  debtor,  wliere  it  i»  necessary  or  proper  for 
him  to  do  bo;  and  he  may  apply  for  and  obtain  an  order  of 
course  that  the  tenants  of  any  real  estate  belonging  to  the  debtor, 
or  of  which  he  is  entitled  to  the  rents  and  profits,  attorn  to  snch 
receiver,  and  pay  their  rents  to  him.  lie  shall  also  be  permitted 
to  make  leases,  from  time  to  time,  as  may  be  necessary,  tor 
terms  liot  exceeding  one  year.  And  it  sha!l  be  his  duty,  without 
any  unreasonable  delay,  to  convert  all  the  personal  estate  c.nA 
effects  into  money;  but  he  shall  not  sell  any  real  estate  of  the 
debtor  without  the  special  order  of  the  court,  until  after  ^wd^- 
ment  in  the  cause.  lie  is  not  to  be  rillowed  ^or  the  costs  of  any 
suit  brought  by  him'  against  an  insolvent  froni  whom  he  is  un- 
able to  collect  his  costs,  unless  such  suit  is  brAnght  by  order  of 
the  court,  or  by  the  consent  Of  all  persons  intei-ested  in  the  fuiuift 
in  his  hands.  But  he  mny,  bj^  leave  of  the  court,  'sell  snch  des- 
perate debts,  and  all  other  doubtflil  claiiiifT  to  personal  property, 
at  public  auefion.  giving  at  least  ten  days*  j^ublic  notice  of  tf:i? 
time  and  place  of  such  sale.  ' 

R«1e  T8.    Svltii  hy  receiver!  cents. 

Whenever  a  receiver,  appointed  uncjer  proceedings  supple- 
mentary to  execiUioU,  shaH  appN  for  leave  to  Jarin^  an  action, 
he  shall  present  and'  61e  with  his  applicatiofi  the  written  request 
of  fhe  creditor  In  ^hose  behsilf  he  was  a|Vi>ointed,  that  such 
action  be  brou^hh  or  else  h^  sbalj  gjve  o  'bond  with  S'!fflc?'^nt 
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security  and  properly  acknowledged  and  approved  by  the  court,  to 
the  person  against  whom  the  action  is  to  bp  brought,  conditioned 
for  the  payment  of  any  costs  which  may  be  recovered  n gainst 
such  receiver.  And  leave  to  bring  action  shall  not  be  granted 
except  on  such  written  request  or  on  the  giving  of  such  security. 
In  all  other  cases  where  a  receiver  applies  to  the  court  for  leave 
to  bring  an  action,  he  shall  show  in  such  application  that  he  lias 
sufficient  property  in  his  actual  possession  to  secure  the  person 
against  whom  the  action  is  to  be  brought  for  any  costs  which  he 
may  recover  against  such  receiver;  otherwise  the  court  may  re- 
quire the  receiver  to  give  such  bond  conditioned  for  the  payment 
of  costs,  and  with  such  security  as  is  above  mentioned. 
Rale    79.    "Who   may   be   referee,   and    dtttlea    of. 

Except  in  a  case  provided  for  by  section  1011  of  the  Code 
of  Civil  Procedure,  no  person,  unless  he  is  an  attorney  of  the 
court  in  good  standing,  shall  be  appointed  sole  referee  for  any 
purpose  in  any  pending  action  or  proceeding.  iSor  shall  any  per- 
son be  appointed  a  referee  who  is  the  partner  or  clerk  of  the 
attorney,  or  counsel,  of  the  party  in  whose  behalf  such  applica- 
tion for  such  appointment  is  made,  or  who  is  in  any  way  con- 
nected in  business  with  such  attorney  or  couusei.  or  who  occu- 
pies the  same  office  with  such  attorney  or  counsel.  All  moneys 
received  by  a  referee  appointed  to  sell  real  property  shall  t>e 
forthwith  deposited  by  the  referee  in  his  own  name  as  referee 
in  a  bank  or  trust  company  authorized  to  receive  on  deposit  court 
funds;  and  If  there  be  no  such  depository  in  the  city  or  town 
in  which  the  referee  resides,  then  he  shall  deposit  such  moneys 
forthwith  in  a  depository  located  in  an  adjoining  city  or  town, 
or  with  the  County  Treasurer  of  the  county  in  which  the  action 
or  special  proceeding  is  pending;  and  such  moneys  so  deposited 
shall  not  be  withdrawn,  except  as  directed  by  the  judgment  or 
order  under  which  the  deposit  is  made  or  upon  the  order  of  the 
Court.     (As  amended  April  30,  1910  an*  June  17,  1913.) 

The  following  form  has  been  approved  by  the  justices  of  the 
Supreme  Court  in  the   First  Department. 

To  comply  with  the  Amended  Rules  of  Practice  in  foreclosure 
cases  the  judgment  should  contain  immediatcty  folloiiing  the 
direction  to  sell  and  in  substitution  for  the  provisions  note  in 
use  the  following  provisiotis: 

Under  the  direction  of    ,   Esq.,    who  is  hereby  a|>- 

pointed  referee  for  that  purpose;  that  said  referee  give  public 
notice  of  the  time  and  place  of  such  sale  accurdiug  to  law  and 
the  course  and  practice  of  this  court;  that  the  plaintiff  or  any 
other  party  to  this  action  may  become  the  purchaser  or  pur- 
chasers on  such  sale;  that  said  referee  execute  to  the  purchaser 
or  x)urcbasers  on  such  sale  a  deed  of  the  premises  sold;  that 
such  referee  on  receiving  the  proceeds  of  sale  forthwith  pay 
therefrom  the  taxes,  assessments  and  water  rents  which  are  or 
may  become  liens  on  the  premises  at  the  time  of  sale.  That 
said  referee  then  deposit  the  balances  of  such  proceeds  of  sale 
in*  and  shall  thereafter  make  the  following  pay- 
ments, and  his  checks  drawn  for  that  purpose  shall  be  paid  by 
the  suid  depository: 

First. —  The  sum  of  $50  to  the  said  referee  for  his  fees  herein. 

Second. —  Advertising  expenses  as  shown  on  the  bills  presenttxl 
and  certified  by  the  said  referee  to  be  corre<'t,  and  duplicate 
copies  of  which  shall  be  left  with  said  depository. 

Third. —  Said   referee  shall   also  pay   to   the  plaintiff  the  sum 

of dollars,  adjudged  to  the  plaintiff  for  his  costs  and 
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disbursements  in  this  action,  with  intoroKt  therc*ou  from  the  date 

hereof,    together    with    an    additional    allowance    of    

dollars    hereby    awarded    to    the    plaintiff,    in    addition    to   costs, 

with  interest  thereon  from  the  date  thereof;  and  also 

do'lars,  the  said  amount  so  reported  due  as  aforesaid,  together 
with  the  legal  interest  thereon  from  the  date  of  said  report,  or 
M)  much  thereof  as  the  purchase  money  of  the  mortgaged  prem- 
ises will  pay  of  the  same. 

Fourth. —  If  such  referee  intends  to  apply  for  a  further  allow- 
ance for  his  fees,  he  may  leave  upon  dei>osit  such  amount  as 
will  cover  fsuch  additional  allowance,  to  await  the  further  order 
of  the  court  thereon,  after  application  duly  made. 

Rale  SO.     Seqaeatratlon  of  proiterty  of  corporation |  wbere 
motion  for  receiver  may  be  niadei  removal  of  receiver. 

All  motions  for  the  sequestration  of  the  property  of  corpora- 
tions, or  for  the  appointment  of  receivers  thereof,  must  be  made 
in  the  judicial  district  in  which  the  principal  place  of  business  of 
said  corporations,  respectively,  is  situated,  except  that  in  actions 
brought  by  the  Attorney-General  in  behalf  of  the  people  of  this 
state,  when  it  shall  be  made  to  appear  that  such  sequestration 
is  a  necessary  incident  to  the  action,  and  that  no  receiver  has 
already  been  appointed,  a  motion  for  the  appointment  of  one  may 
be  made  in  any  county  within  the  judicial  district  in  which  such 
action  is  triable.  No  motion  can  be  made,  or  other  proceeding 
had  for  the  removal  of  a  receiver,  eNewhere  than  in  the  judicial 
district  in  which  the  order  for  his  appointment  was  made.  And 
where  a  receiver  has  been  appointed,  his  appointment  shall  be 
extended  to  any  subsequent  suit  or  proceeding  relating  to  the. 
same  estate  or  property  in  which  a  receiver  is  necessary. 

Rule  Kl.    Poorer  of  receiver  to   employ  conniiel. 

No  receiTer  shall  have  power  to  employ  more  than  one  counsri, 
except  under  special  circumstances  and  in  particular  eases  re- 
quiring the  employment  of  additional  counsel,  and  in  such  cases 
only  upon  special  application  to  the  court,  showing  such  circum- 
stances  by  his  petition  or  affidavit,  and  on  notice  to  the  party  or 
r>erson  on  whose  behalf  or  application  he  was  appointed.  This 
rule  shall  apply  to  all  receivers,  present  and  future;  and  no  allow- 
ance shall  be  made  to  any  receiver  for  expenses  paid,  or  made, 
or  incurred  in  violation  of  this  rule. . 

Rnle  82.  Examination  of  a  party  before  trial. 

When  an  examination  is  required  under  sections  870,  871.  872 
of  the  Code  of  Civil  Procedure,  the  affidavit  shall  specify  the 
facts  and  circumstances  which  show,  in  conformity  with  subdi- 
vision 4  of  section  872,  that  the  examination  of  the  person  is 
material  and  necessary. 
Rnle  H3.    Conrtii   may  make  further  rnlea. 

The  Appellate  Division  in  each  department,  and  the  various 
courts  of  record,  may  make  such  further  rules  in  regard  to  the 
transaction  of  business  before  them  respectively,  not  inconsistent 
with  the  foregoing  rules,  as  they  in  their  discretion  may  deem 
necessary. 

Rale  Kl.    Practice  in  canes  not  covered  by  these  rnles. 

In  cases  where  no  provision  is  made  by  statute  or  by  these  rules 
the  pntceedings  shall  be  according  to  the  customary  practice  as  it 
formerly  existed  in  the  Court  of  Chancery  or  Supreme  Court,  in 
cases  not  provided  for  by  statute  or  by  the  w^ritten  rules  of  those 
courts. 
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Rule  i^.    Appellate  dlvliiion)  annonnceiiiettt   of  dectalon} 
eople«|  publioation. 

Before  any  deci»iou  of  the  Appellate  Division  of  the  Supreme 
Court  in  any  Department  In  which  an  opinion  is  written  is  an- 
nounced there  shall  be  furnished  to  the  clerk  of  the  Court  a 
copy  of  each  opinion  delivered  by  the  Court  and  immediately 
after  the  announcement  of  the  decision  and  on  the  same  day 
the  clerk  shall, transmit  such  copy  or  copies  so  received  by  him, 
duly  certified  as  required  by  section  92  of  the  Judiciary  Law, 
and  a  list  of  all  cases  decided  at  the  same  time  to  the  Supreme 
Court  Reporter,  and  no  decision  on  anv  appeal  in  which  an 
opinion  is  written  shall  be  announced  until  a  copy  of  the  opinion 
has  been  furnished  to  the  clerk  as  aforesaid.  No  copy  of  any 
opinion  in  any  case  decided  by  the  Appellate  Divisi»)n  in  any 
Department  shall  be  delivered  to  any  person  until  after  the  de- 
cision is  announced  and  no  copy  of  such  opinion  shall  be  de- 
livered to  any  person  except  counsel  in  the  case  until  after  the 
list  of  decisions  and  certified  copies  of  the  opinions  shall  have 
been  transmitted  to  the  Supreme  Court  Reporter.  The  Supreme 
Court  Reporter  shall  publish  the  opinions  of  the  Appellate 
Division  as  soon  as^  practicable  without  waltinjf  to  publish  to- 
gether all  the  opinions  of  a  particular  term  or  month.  (As 
added  June  17,  191.%  in  effect  November  1,  1913.) 

Hiile  H(l.    Publication  of  paper  In  first  department;  dealir- 
nn^Ton   of  ne%v»pnp(*rN. 

Whenever  a  notice,  summons,  citation,  order  or  other  xiaper 
shall  be  required  by  the  Code  of  (Mvil  Procedure  or  other  pro- 
vision of  law,  or  by  the  order  of  any  court  or  a  judee  thereof, 
or  of  a  surro^^ate  or  of  the  clerk  of  a  court  or  any  other  official 
or  indivrduftl,  to  be  pulilished  in  a  newspaper  In  the  First  De- 
partmenti  or  public  notice  of  any  application  to  a  court  or  jnd^re 
or  other  officer  shall  be  required  to  be  i^iven  by  publication 
therc»of  in  a  newspaper  in  the  First  Department,  or  where  any 
court  or  a  judge  thereof  or  a  surrogate  or  other  judicial  officer 
or  public  oilicer  is  authorized  or  required  to  d<»siKnate  a  newa- 
pap'?r  in  the  First  Department  for  the  publication  of  any  such 
nolice,  summons,  citation,  order  or  other  paper,  the  newspaper 
desigi'.ated  by  any  court  or  judge  thereof,  or  surrogate  or  other 
judicial  ofrucr  or  public  officer,  shall  be  a  newspaper  designated 
by  tLe  Appellate  Division  of  the  Supreme  Court  iu  th^  First 
Department  us  hereinafter  provided,  and  no  such  publication 
hhall  bo  deemed  to  give  the  notice  required  to  be  given  if  tJie 
sur:e  is  puliliKlud  in  any  newspaper  in  the  First  Department 
Yvlii  h  has  nr>t  In^en  designated  by  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  First  Departmeut;  and 
the  prJilication  of  such  notice^  summons,  citation,  order  or  other 
paper  in  any  undcsi^'natcd  newfepaper  in  the  First  Department 
sliiill  not  be  deemed  u  compliance  with  any  provision  of  the  Code 
.»f  Civil  procedure  or  other  provision  of  law  or  of  the  order  of 
any  court  or  judge. 

The  Appellnlo  Division  of  the  Supreme  Court  in  the  First 
I)ei)artment  shall  from  time  to  time  designate  such  newspapers 
in  siuh  Department  as  in  its  opinion  have  such  a  circulation  as 
is  calcnlatetl  to  give  public  notice  of  a  legal  publication,  and 
from  time  to  time  revoke  such  designation.  To  entitle  a  newa- 
paper  to  su"h  a  <iesi;rnation,  it  must  file  with  the  clerk  of  the 
Appellate  Division  a  statement,  duly  verified,  showing  approxi- 
mately ():e  amount  of  its  circulation,  the  time  and  place  of  Its 
rejrular  pul^Iiealion,  and  a  stateu^ent  of  its  charges  for  legal  pub- 
lications.    (As  added  June  17.  1013,  in  effect  November  1,  1913.) 
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Table  shouHjig  the  value  of  an  annuity  of  $1  on  a  single  lif^, 
according  io  the  Carlisle  Tahte  of  Mortality,  at  5  per  cen^, 
iniertsi,  referred  to  in  General  Rule  No.  70. 
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0 

12.083 

13.995 

14.983 

15.824 

16.271 

16.590 

16,735 

16.790 

16.786 

16.742 

16.669 

16.581 

16.495 

16.403 

16.316 

16.227 

16.145 

16.067 

15.988 

15.905 

15.81S 

15.727 

15.629 

15.5?6 

15.417 

15.304 

15.188 

15.065 

14.942 

14.827 

14.723 

14.617 

14.506 

14.387 

15.200 

- 

35 

86 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

60 

51 

53 

54 

55 

56 

57 

68 

59 

60 

61 

62 

63 

64 

65 

66 

67 

68 

GO 

14.127 
13.9S7 
18.843 
13.694 
18.541 
13.380 
13.244 

li.Toi 

12.956 

12.805 

12.648 

12.480 

12.301 

12.107 

11.892 

11.6G0 

11.409 

11.154 

10.802 

10.624 

10.317 

10.063 

9.771 

9. 478 

9.109 

8.940 

8.712 

8.487 

8.258 

8.016 

7.705 

7.603 

7.227 

6.941 

6.643 

70 

71 

73 

73 
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76 

77 

78 

79 

80 

81 

82 

83 

84 

85 

86 

87 
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89 

90 

91 

92 

93 

94 

95 

96 

97 

98 

99 

100 
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6.115 
6.711 

3 

4 

6.4C4 
5.190 

5 

4  989 

5. 

4  792 

T 

8 

4.(09 

4.422 

9 

4.210 

10 

4.014 

11 

3.799 

12 

3.6U6 

13 

3.406 

14 

3.211 

15 

3.CC9 

16 

2.820 

17 

2.C85 

18 

2.597 

19 

2.495 

20 

2.330 

21 

2.321 

22 

2.412 

2.517 

24 

2.560 

25 

2 .  59G 

26 

2 .  555 

27 

2.428 

28 

2.278 

30 

,             2.045 
'              1.624 

31 

1.192 

32 

S3 

0.753 
0.317 
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RULES  FOR  COMPUTING  THE  VALUE  OF  THE  LIFE 

ESTATE  OR  ANNUITY. 

Calculate  the  interest  at  5  per  cent,  for  one  year  upon  the  sum 
?o  the  income  of  which  the  person  is  entitled.  Multiply  this 
mterest  by  the  number  of  years'  purchase  set  opposite  the  per- 
M)n*s  ai?e  in  the  table,  and  the^  product  is  the  gross  value  of  the 
'ife-estate  of  such  person  in  said  sum. 


EXAMPLES. 

Suppose  a  widow's  n^e  ih-  37,  and  she  is  entitled  to  dower  in 
real  estate  worth  $350.75.  One-third  of  this  is  $116.91  2/3. 
Interest  on  $116.91  for  one  year  at  5  per  cent,  (as  fixed  by  the 
70th  Rule)  is  $5.85.  The  number  of  years'  purchase  which  an 
annuity  of  $1  is  worth  at  the  age  of  34,  as  appears  by  the  table, 
is  thirteen  years  and  843/1,000  parts  of  a  year,  which  multi- 
plied by  $5.85,  the  income  for  one  year,  gives  $80.98  and  a  frac- 
tion as  the  gross  value  of  her  right  of  dower. 

Suppose  a  man  whose  age  is  50  is  tenant  by  the  curtesy  in 
the  whole  of  an  estate  worth  $9,000.  The  annual  interest  on  the 
sum  at  5  per  cent,  is  $450.  The  number  of  years'  purchase 
which  an  annuity  of  $1  is  worth  at  the  age  of  50,  as  per  table, 
is  ll.tKK)  parts  of  a  year,  which  multiplied  by  $450,  the  value 
of  one  year,  gives  $5,247  as  the  gross  value  of  his  life  estate  iu 
the  premises,  or  the  proceeds  thereof. 

Note. —  The  values  in  this  table  are  calculated  on  the  suppo- 
sition that  the  annuities  are  payable  yearly,  first  payment  due 
one  year  hence.  These  values,  with  those  for  joint  and  survi- 
vorship life  interest,  may  be  found  in  *'  Commutation  Tables  fur 
Joint  Annuities  and  Survivorship  Assurances  Based  on  the  Car- 
lisle Mortality,  by  David  Chishoim."  Loudon,  Charles  &  Edwia 
Laytou,  1858. 
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(The  references  are  to  tke   numbers   of  the   rules.) 
Adinlitslon  of  aiiorneynt  Bulb 

application  'for    1 

Aflldttvlti 

to    be    folioed   and   indorsed Ifi ' 

of    merits    !Si 

for   order   extending   time 24 

on  ex  parte  application,  statement  as  to  previous  application 23 

on   motion  to  change  venue . . ; 48 

to    entitle   guardiato   to   compensation 50 

.'vfiTieementMi 

between  parties  or  attorneys,  to  be  in  writinc H 

AI~e:7Ation'H: 

in   pleadings,  to  be  marked 10 

Allov-.nuce: 

applications   for  additional , 49 

of  time,   for '  couhscl ..:..' 47 

Annaltieai 

CarUalc  table  of  mortality 105d 

ill  action  for  divorce   74 

A.ppca] : 

to   Ai-'pellale    Li\  ision,   j  a;  crs   on,   where   f.lcd 2 

to  be  placed  on  cuicudar,   in   wliat  Oiilcr t'''r*  ^^ 

failure   of   a  pcllant   to  apt-car , . .  89 

fiai>cr«   on,   to   be   furnisi.ca   by   a()|Cllant 41 

bin    of   exec,  tioii4 81 

ca*d    and    cacaptions Hi 

resettlement   of  bill   or  case 'M 

exhibits 34 

fitia)   judgment   on   appeal   to   ApiK-llate   Division 34 

Appeit  ranee: 

entry   of 9 

failure   of  appellant  to  make •. 39 

Appellate  Dlvlfffoni 

announcement   of   decisions 85 

copies  of  4ccwoos. .  who  entitled  to 8r> 

publication    of   decisions So 

designation   of   newspaper   for   publication   ot    notices,   etc.,  in   finit 

dapartment 86 

Application  X 

*  •    ex  parte,  affidavits  on.  to  contain  statement  as  to  previous  appli- 

'^  cation 23 

for  judgment,   on  failure  to   answer Zo 

Arrewf  I 

order   of,    petition   and  affidavit   on,   to   be   filed 4 

grounds  for  granting,  to  be  stated  in 13 

if  defendant  is  under,  ease  preferred 36 

o*f  mort^ag^  to  be   filed   or   recorded   before   conveyance   on    fore- 
closure    €8 

Attaclitnentss 

petition  or  affidavits  on,  to  be  filed 4 

grounds  to  be  Stated 13 

if   proixcrty  of  defendant  is  held   under,   case   preferred UG 

Attorneypi 

admiasion   of    * 2 

not  to  be  surety  on  undertaking 

ciiange  of .^ -•  1  ^^ 
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Boadi  Rule 

of  guardian    before    receiving    property .*»! 

of  general  guardian   54 

of  special    guardian    57 

Bonds.    (See  Undertakings.) 

Book*  t 

to  be  kept  by  clerk  of  co'irts 7 

discovery  of  14 

form   of  application   for •. 15 

order  granting  application 10 

order  to  operate  as  a  stay  of  proceeding 16 

Briefs    and    point ni 

when    exchanged   by    parties 42 

Cnlendart 

in   Appellate   Division,  how  prepared 39 

Carlisle  Table  of  Mortality i 

showing  values  of  annuities • lOOd 

to  be  folioed  and  indorsed • 19 

when  made 31 

when  served 32 

amendments  and  settlement  of 82 

failure  to  make 33 

evidence,  how  stated  in 34 

to  be  printed  and  indexed 43 

and  points,  number  to  be  furnished  to  the  court 48 

Channel 

of  attorneys  •. • •••••• •••  10 

Cleric  of  conrfsi 

books  to  be  kept  by •• 7 

Complaint  t 

dismissed  for  neglect  to  bring  issue  to  trial 36 

in  action  for  divorce,  what  to  contain 72 

allegation  in,  legitimacy  of  children  in  action  for  divorce.  ••••• .  75 

Consents  t 

to  payments  of  money  out  of  court  to  be  acknowledged. .......  12 

Corporations 

sequestration  of  property • • •••••••••••••  80 

Counsel  I 

time  allowed   ••••••••••••••••••••• •  47 

Depositions  'vrlthln   States 

compelling  witness  to  testify ..•• 17 

Discovery i 

of  books,  papers  and  documents 14 

form  ot   application  for 15 

order  granting  application lli 

order  to  operate  as  a  stay  of  proceedings 16 

Divorces 

service  of  summons  in  action  for.  ..>• ••••••...•  18 

complaint  in  action  for«  what  to  contain 72 

reference  in  action  for 72 

in  trial  uf  action  for,  public  may  be  excluded 72 

judgment  by  default,  when  granted 73 

answer  in  action  for •  74 

allegation  of  legitimacy  of  children •..••  75 

judgment  in.  not   to  be  g:ranted  of  course,  on  default 76 

copy  of  pleadings  or  testimony  not  to  be  furnished.  ••••••••••  •  76 

Snnmerated   motlonsf 

what  are • 3^ 
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JSxamlnatlont  Rnle. 

of  a  party  before  trial 82 

Exceptions  s 

to  be  folioed  and  indorsed 19 

when  made 31 ' 

when  ser\'ed ^ 32 

amendments  and  ^  settlement  of 32 

bill  of,  evidence  in 34 

Bxhlbltn 

not  to  be  printed  at  length 34 

Folios 

in  pleadings.  etc.«  to  be  numbered 19 

Poreelonnre  t 

of  mortgage,  reference  on  failure  to  answer 60 

ji*dgment,  on   failure  to  answer 60 

judgment  for  sale  on.  what  to  contain 61 

surplus  moneys  arising  from  sale 61 

notice  of  stay  under  judgment  for 67 

Gnardlan   «d  litems 

requirements  for   49 

appointment  of    .  .  .  ^ 49 

duties  of    50 

compcnsatiotl   of    SO 

bond  of.  before  receiving  property f>l 

appointment  of  general *y2 

bond  of  general •'^4 

bond  of  special  .  . , 57 

Hmbitnal  drunkards.    (See  Infants.) 

Idiots.     (See  Infants.) 

Infants 

guardian  ad  litem 49 

guardian,  general 52 

guardian,  special 5T 

age  of.  to  be  ascertained  b^  court 53 

property  of,  to  be  ascertamed  by  court HS 

sale  of  real  estate  of 55 

proceeds  of.  to  be  brought  into  court 58 

paid  to  general  guardian •;9 

petition  for  payment  of  proceeds '.....  r>9 

Injnnctions 

bonds,  petitions  and  alBdavits  to  be  filed 4 

grounds  for  granting,  to  be  stated  in 13 

Interroiraforiess 

service  and  settlement  of 20 

JFadmnenti 

entry  and  docketing  of 8 

to  be  folioed  and  indorsed 19 

on  failure  to  answer,  application  for 26 

on  failure  to  answer  in  mortgage  foreclosure  proceedings 60 

for  sale  on  foreclosure,  what  to  contain 61 

divorce,  when  granted  by  default 73 

Jasttces: 

return  on  appeal 46 

Itaaaeys 

fees  on  inquisition  of 71 
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Lona4ic«.     (See  Infanu.) 

Marrlnsrey  annulment   of.      (See  Divorce.) 

Merita  I 

affidavit  of  23 

MoncT  t 

order  for  payment  of,  ont  of  court. 00 

expense  of  investment  of . . ; j '70 

gross  sum  in  payment  of  life  estate  in • 70 

paid   into   court,    report   o€   ^ounty   treasurer    and   chambc.Iain    of 

city  of  New  York i. 68 

Motlonni 

papers  to  be  specifred  in  tyrder •> 

noii-enumcrated,    certified   copies  of   papers • -^'^t  ^ 

to  strike  out  irrelevant  matter 22 

for  ^  new  trial 31 

notice  of   *M 

enumerated,  what  are .'IS 

non-enumerated,   what  are .^^ 

contested  when  not  heard  at  Trial  Term 38 

appeals   in    non-enumerated    ^f) 

enumerated,  notice  for  what  day ■'O 

papers  furnislied  at  Snccial  Term 40 

non-enumerated  in  Appellate  Division,  when  heard.... 44 

to  amend  Justice's   return  on   anneal,   when   to  be  noticed 40 

on   appeals,   time  allowed  counsel 47 

for  appointment  of  receiver 80 

Mortflraflret 

to  bp  61ed  or  recorded  before  conveyance  on  foreclosure 63 

Mortgrasre   foreelbiiare.     {Sve     Furoclosuro. ) 

New   York   Cltyi 

sale  of  lands  in  county  of   New  York 02 

report  by  city  chamberlain  as  to  moneys  paid  into  court 68 

Non-enumerated  motlonni 

what  are   38 

(See  Motions.) 

when   filed    30 

Notlcet 

of  non-enumerated  motions   , ' 21 

of   motions   to   strike   out   irrelevant  matter * -"^ 

for  arguments   and   of   motions » • o7 

Order  I 

on  motion  to  specify  papers 3 

granting  apjilication    for  discovery  of  books   and   pap.*rs...i l'» 

to  oper.ite  as  a  stav  of  proceedings. 1(> 

extending   time,   affidavit   on 24 

granted  on  petition    VI 

to  show  cause,   where  returnable,  effect  of,  etc , 37 

on    appcalr   time    allowed    counsel 47 

to  stay  proceedings  on  change  of  venue 4S 

for  payment  of  monej    out  of  court,  how  made 6S> 

for  judgment  on  appeal  to  Appellate  Division 34 

S*aperni 

where  filed   2 

indorsements  on 2 

on    motion,    how    filed 3 

to  he  specified  in  order ^ 

discovery  of 14 

form   of   a'inlication    for IJ^ 

order  granting  application    Ifi 

order   to    operate   as   a   stav   of   proceedings 16 

in   be    foliood    and    indorsojJ ♦ .  l9 

on   appeal,  to  be   furnislied  by  appellant 41 
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P&rtltloni  ,  .Kuje 

separate  action  for,  of  part  of  lands  owned  in  common,  not  to  be 

brought  M 

reference  9s  ,to  titlp  of  premises. , , ,  , , ,  66 

notice  of  stay  of  sale  in 67 

Petit  Ion  I 

order  on,  ."f o  be  docketed tl 

?n  sale  p.f  property  of  infants,  lunatics,  etc SJ* 

at  payoient  ot  proceeds 59 

Plei|dins«L4 

to  be  holloed , 19 

iftdorced  with  the  title  of  cause 19 

to  comply  with  section  796  of  Code 10 

allegations  to  be  marked 19 

I'oIb  ta  I 

briefs  and.  when  exchanged  b^  parties 42 

qascs  and,  to  be  printed  and.  indexed 43 

Ottmber  to  be  delivered  to  the  court 43 

Preferred  cnsest 

if  defendant  is  imprisoned  under  order  of  arrest • 36 

Proceed  I  nflTii  s 

stay  4f ,  for  change  of'  venue 4S 

PnblteWtlon^ 

papers  in  first  department 76 

opinions    of   Appellate    Division 76 

ileal   esi^ates 

of  infants,   lunatics,   etc.,   sale  of ^^ 

proceeds    of    sale    brought    into    court 5S 

itecelvert 

of  debtor's  estate,  powers  and  duties « •  •  •  77 

suita  by  .••.•• :  •  -  • • • i? 

of  c^>ri.oraiion,   motion    for  appointment  of,   where  made 80 

appointment  of  counsel   by 81 

Referee: 

duties  of "  '^^ 

nof»-auit  before .,«...« 30 

re^rt  of .• 30 

tefttimony  of  witnesses,  when  to  be  signed 30 

exceptions    before i  • . ' 30 

report  of,  on  petition  to  sell  property  of  infants,  etc 56 

who   may   be    '« 7ft 

dei>oftit  of  moneys  by ' 79 

Reference: 

to  determine  interest  of  parties  in  surplus  moneys. * 64 

to  determine  title  of  premises  on  partition » ^6 

in  action   for  divorce • * 1 2 

Report: 

to  be  folioed  and  indorsed 19 

referee's,  on  petition  to  sell  property  of  infants,  etc 56 


Retnrn: 

of  sheriff,  how  compelled 6 

Rnleai 

courts  may  make 83 

practice  in  case  not  covered  by ^4 

»«!e: 

judgment  for,  on  mortgage  foreclosure 61 

of  lands  in  the  cities  of  New  York,  Brooklyn  and  Buffalo 62 
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Separation  t 

action  for.       (See  Divorce.) 

Services  Rale. 

of  summons,  proof  of,  how  made IS 

proof  of,  not  reauired  when  made  by  sheriff 18 

in  actions  for   divorce 18 

Sherlllt 

return  of,  how  compelled 6 

Subpoena t 

for  witnesses  under  depositions *. 17 

duces  tecum,  against  public  department  or  oflScer 9 

SnmminflT  apt 

on  trial  of  issues 29 

Snmmonai 

proof  of  service  of,  how  made IS 

in  actions  for  divorce 1-^ 

Supreme   Court  t 

papers  in,   where  filed 2 

Surplus  moneys: 

disposition  of,  on  sale  of  mortgaged  premises 61 

application   for,  how  determined 64 

rights  of  parties  to,  how  ascertained 64 

SnrrofrateM*   Conrtnt 

papers  in,  where  filed 2 

Trial! 

complaint  dismissed  on  neglect  to  bring  issue  of  fact  to 36 

1'ruBt  company  I 

application  for  deposit  of  money  paid  into  court 6S 

•    accounts  of,  for  money  deposited  with 69 

drafts  upon,  what  to  state 69 

Vn  d  e  r  t  ak  i  n  srs : 

jn  actions  Qf  special  proceedings  to  be  filed 4 

i'ustification  of  sureties 5 

low  proved  or  acknowledged 5 

attorney  or  counselor  not  to  be  surety. 6 

tVitneHneat 

examination   of    29 

compelling  attendance  of,  under  depositions  within  State 17 

testimony  of,  before  referee,  when  to  be  signed SU 

Writ  I 

petitions  and  affidavits  to  be  filed 4 
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2ULES  OF   THE  APPELLATE   DIVISION,  FIRST   DEPART- 
MENT. 


RULE  I. 

When  Court  opens.—  The  Court  will  open  at  2  o'clock  and  con- 
tinue until  6  o'clock  in  the  afternoon,  unless  sooner  adjourned; 
except  that  on  motion  days  the  Court  will  open  at  10:30  o*clock 
in  the  forenoon,     (Rule  I,  as  amended  December  17,  1909.) 

RULE  11. 

Motion  days;  calendar;  ex  paite  business.-*- The  first  and  third 
Fridays  succeeding  the  first  and  third  Mondays  of  each 
month,  or  such  other  days  as  shall  be  designated  for  hear- 
ing appeals  from  orders  by  the  Appellate  Division,  shall  be 
motion  days.  The  clerk  will  make  up  a  calendar  for  each 
motion  day  of  all  motions  noticed  to  be  heard  on  that  day.  A 
note  of  issue^  stating  the  nature  of  the  motion  and  the  day  for 
which  it  has  been  noticed,  must  be  filed  with  the  clerk  before  12 
oVloek  noon  on  the  day  preceding  the  day  for  which  the  motion 
is  noticed.  The  motion  calendar  will  be  called  bv  the  clerk  at  10 
o'clo<*k  on  each  motion  dav,  when  all  motions  to  be  sufnnitted 
without  oral  argumciit  must  be  submitted.  Where  a  motion  is  to 
be  orally  argued  the  same  will  be  marked  ready  on  the  call  by 
the  clerk,  and  will  be  heard  by  the  Court  at  10:30.  (Rule  II,  as 
amended  December  17,  1909.) 

RULE  in. 

Appeals  from  orders;  time  allowed;  submission. —  Appeals  from 
orders  will  be  heard  only  upon  motion  days,  the  calendar  of  which 
will  be  taken  up  immediately  after  the  disposition  of  the  motion 
calendar.  On  the  argiuiient  of  such  appeals  not  more  than  fifteen 
minutes  will  be  allowed  to  ea<;h  side,  except  when  the  Court  other- 
wise orders.  Appeals  from  orders  which  have  been  plactHl  upon 
the  calendar  may  be  submitted  by  the  parties,  with  the  approba- 
tion of  the  Court,  at  any  time  during  the  term,  upon  delivering 
to  and  leaving  with  the  clerk  the  requisite  number  of  printed 
copies  of  the  points. 

RULE  I\ 

Appeals  from  orders;  return;  dismissal;  postponement  of  arg^u- 
meat  of  non-enumerated  case  by  consent. —  App<*&ls  from  onhrs 
may  be  noticed  for  argument  on  any  motion  day.  The  appellant 
or  moving  party  must  file  with  the  clerk  of  the  Appellate  Division, 
at  leaflt  eight  days  before  the  day  upon  which  such  appeal  Mhall 
have  been  noticed,  a  note  of  issue,  which  shall  state  the  day  upon 
which  the  notice  of  appeal  shall  have  heen  served,  and  nineteen 
eopies  of  the  papers  upon  which  the  appeal  is  to  be  heard,  printed 
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as  required  by  Rule  41  of  the  General  Rules  of  Practice,  with  an 
aifidavit  showing  the  servic^j  of  three  printed  copies  thereof  uiK)n 
the  attorney  for  the  respondent,  together  with  a  notice  of  argu- 
ment of  the  appeal  with  admission  or  proof  of  service;  and  the 
clerk  shall  thereupon  place  the  appeal  upon  the  calendar  for  the 
day  upon  which  such  appeal  shall  have  oeen  notic*ed.  If  ati  ap- 
peal shall  have  been  noticed  for  argument  by  the  respondent,  and 
the  appellant  or  other  party  whose  duty  it  is  to  file  ninet-een 
copies  of  the  papers  upon  which  the  appeal  is  to  be  heard,  printed 
as  required  by  the  General  Rules  of  Practice,  shall  fail  to  file  the 
same  at  least  eight  days  before  the  day  for  which  such  appeal  is 
noticed,  the  oppogitc  party  may  move  upon  aifidavit  and  upon 
four  days*  notice  of  motion  that  the  appeal  be  dismissed  or  that 
judgment  be  rendered  in  his  favor. 

At  any  time  before  3  o^'lock  of  the  day  preceding  the  day  upon 
vhich  a  non-enumerated  case  shall  have  been  noticed  for  argument, 
or  to  which  the  hearing  thereof  shall  hava  'been  .adjoumed,  the 
respective  counsel  may  file  a  written  consent  with  the  clerk  that 
the  case  may  be  set  down  for  a  subsequent ^lot ion  day;  and  cases 
set  down  will  be  added  to  the  calendar  of  that  day  at  the  foot  of 
the  cases  remaining  thereon  undisposed  of  without  further  notice. 
(Amended,  1913.) 

RULE  V. 

Calendar  of  enumerated  cases;  note  -of  issue;  return;  dismissal; 
preferred  causes. —  The  clerk  will  'make  up  a  calendar  of  enu- 
merated causes  for  each  term  of  the  Court,  which  shall  consist  of 
the  enumerated  causes  upon  the  calendar  of  the  preceding  term 
undisposed  of,  to  which  shall  he  added  new  eases  wnich  shall  have 
been  noticed  as  hereinafter  provided. 

The  ap^jellant,  the  plaintiff  in  a  controversy  submitted  to  the 
Court  under  section  1279  of  the  Code  of  Civil  Procwlure,  the  re- 
lator in  a  writ  of  certiorari,  or  the  moving  party  in  a  case  to  be 
heard  as  an  enumerated  case,  shall  file  with  the  clerk  of  the 
Appellate  Division,  within  the  time  prescribed  by  Rule  XLI  of  the 
General  Rules  of  Practice,  a  printed  I'opy  of  the  pajiers  upon 
which  the  appeal  or  case  is  to  be  heard,  duly  certified  as  required 
by  the  rule,  and  nineteen  copies  of  the  printed  papers  upon  which 
the  case  is  to  be  heard,  printed  as  required  by  the  General  Rules 
of  Practice  M'ith  an  admission  of  service  or  an  affldaAnt  showing 
the  service  of  three  printed  copies  thereof  upon  the  attorney  for 
the  respondent  or  opposing  party.  After  the  printed  copies  of  the 
papers  shall  have  been  duly  filed  as  hereinbefore  required,  and 
after  the  printetl  copies  of  the  points  shall  have  been  flle<l  by  the 
appellant  or  moving  party,  as  required  by  Rule  VI,  either  party 
may  notice  the  case  for  argument  for  any  day  in  the  term,  and 
upon  filing  of  such  notice  of  argument,  with  admission  or  proof 
of  service,  with  the  clerk  of  the  C'onrt,  and  a  note  of  issue  which 
shall  state  the  day  up<m  which  the  notice  of  appeal  was  served, 
the  clerk  shall,  upon  the  day  for  which  the  same  shall  have  been 
noticed,  place  the  case  upon  the  calendar  at  the  foot  thereof. 

In  case  the  party  whose  duty  it  is  to  file  and  sen'e  the  printed 
papers,  shall  fail  to  file  or  serve  tlie  sauie^  as  hereinbefons  rt- 
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|uire4>  the  opposing  party  may  move  upon  four  days'  notice  thai 
Xhti  appeal  be  dismissed,  or  that  judgment  or  order  be  rendered  in 
kis  favqr. 

Eitlier  party  to  an  appeal  which  by  law  is  entitled  to  a  prefer- 
ence may  serve  with  the  notice  of  argument  a  notice  that  applica- 
tion wil]  be  made  on  the  next  motion  day  for  an  order  placing  the 
cause  upon  the  day  calendar  upon  a  day  named  in  the  notice  of 
motion,  and  such  application  will  be  heard  as  a  motion  on  the 
motion  day  for  which  the  same  is  noticed.  .  (Amended  Marchi 
1911,  1913.) 

KULE  VI. 

Pay  q4len4Ar;  poiiits.—- Within  twenty  days  after  the  papers 
Ifpon  which  an  appeal  is  to  be  heard  shall  have  been  filed  with  the 
clerk  of  the  Court  ae  required  by  Rule  XLI  of  the  («eneral  Rules 
of  Practice  and  by  Rule  V  of  these  rules,  except  when  the  papers 
%re  filed  in  July,  August  or  September^  the  appellant,  plaintiff  in 
a  controversy  submitted  to  the  Court  under  section  1279  of  the 
^o4e  of  Civil  Procedure^  the  relator  in  a  wi'it  of  certiorari,  or  the 
moving  party  in  a  case  to  be  heard  as  an  enumerated  case,  shall 
file  with  the  clerk  eighteen  printed  copies  and  serve  on  tlie  attor- 
ney for  his  opponent  three  printed  copies  of  the  points  to  be  i«lied 
iipuK  bv  him,  with  a  reference  io  the  authorities  to  be  cited, 
\\  )iefi  tlie  papers  are  filed  ii^  July,  August  or  September,  then  the 
pppiis  must  oe  file4  and  served  at  least  fifteen  days  before  the 
nrat  Tuesday  of  October.  Within  ten  days  after  such  service  the 
respondent  or  defendant  shall  file  with  the  clerk  eighteen  printed 
copies  and  serve  on  the  attorney  for  the  appellant  or  moving 
party  three  printed  copies  of  the  points  to  be  relied  upon  by  him, 
with  a  reference  to  the  authorities  to  be  cited.  If  the  appellant 
or  moving  party  desires  to  present  points  or  authorities  m  reply 
he  shall  file  with  the  clerk  eighteen  printed  copies  and  serve  three 

Srinted  copies  thereof  on  the  attorney  for  his  opponent  within  five 
ays  after  the  receipt  of  his  opponent's  points.  No  points  shall  be 
feoeived  by  the  Coqrt  on  the  argument  or  submission  of  the  appeal 
imlesB  they  shall  have  been  filed  and  served  as  above  provided. 
At  4  o'clock  on  each  day  the  clerk  will  make  up  a  calendar  of 
lifteta  enumerated  cases  for  the  next  day.  A  case  on  such  day 
calendar  will  not  be  reserved  or  postponed  except  by  order  of  the 
Court  upon  special  cause  shown.  At  any  time  after  the  filing  of  a 
note  of  issue  in  an  enumerated  cause  and  before  it  shall  have  been 
placed  on  the  day  calendar,  a  written  consent,  signed  by  the  at- 
tomevB  €T  counsel  who  are  to  argue  the  case,  that  the  appeal  be 
set  down  for  any  future  day  of  the  term  may  be  filed  with  the 
elerk,  and  such  case  shall  be*  placed  on  the  day  calendar  for  such 
day  at  the  end  of  the  cases  remaining  thereon  undisposed  of  in 
the  order  upon  which  they  have  been  set  down,  provided  that  no 
more  than  fifteen  cases  shall  be  placed  on  any  day  calendar,  and 
fffovided  that  such  case  would  have  been  reached  on  the  general 
calendar  if  not  so  set  down.  If  an  appellant  or  moving  party  is 
in  default  in  filing  and  serving  the  points  hereinbefore  required, 
the  opposing  party  may  move  upon  four  days'  notice  to  dismiss 
the  appeal  or  for  final  judgment  or  final  order,  as  the  case  re- 
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quires.  If  the  reapondent  is  in  default  in  filing  and  serving  the 
points  hereinbefore  required  he  will  not  be  heard  except  by  special 
leave  of  the  Court.     (Rule  VI,  as  amended  March  23,  1911.) 

RULE  VII. 

Submission  on  points. —  Tn  any  case  in  which  the  printed  copies 
of  the  papers  upon  which  an  appeal  is  to  be  heard  sliall  have  been 
Hied  with  the  clerk  of  the  Appellate  Division,  as  i*equire<l  by 
Rule  41  of  the  (Jeneral  Rules  of  Practire,  and  the  prirted  copies 
of  the  points  Hied  with  the  clerk,  as  required  by  Rule  B  of  the 
Rules  of  the  Appellate  Division  for  the  First  Department,  either 
party  may,  by  a  written  stipulation  filwl  with  the  clerk,  submit 
the  appeal  upon  the  printed  papers  and  points  tile<l  as  aforesaid. 

RULE  VIII. 

Motions  for  Teargnment. —  ^Motions  for  reargument  must '  be 
noticed  for  the  first,  second  or  third  motion  days  afler  the  appeal 
has  been  decided.     Such  motions  will  onlv  be  heard  on  notice  to 

« 

the  adverse  party,  stating  briefly  the  grounds  upon  which  a  re- 
argument  is  asked;  and  such  motion  must  be  submitttnl  on  printed 
briefs  stating  concisely  the  points  supposed  to  have  been  over- 
looked or  misapprehended  by  tlie  Court,  and  with  proper  refer- 
ence to  the  particular  portion  of  the  case  and  the  authorities  re- 
lied upon,  and  a  printed  copy  of  the  opinion,  and  counsel  will  not 
be  heard  orally.     (Rule  VII 1,  as  amended  December  17,  1909.) 

RULE  IZ. 

When  supplemental  brief  may  be  submitted;  counsel  haidng 
cases  on  same  day  calendar  in  first  and  second  departments. — 
No  brief  or  memorandum  of  authorities  will  be  receive<l  by  the 
Court  after  the  argument  of  a  motion  or  an  appeal,  unless  per- 
mission be  given  by  the  Court  for  its  submission  after  notice  to 
opposiiig  counsel  of  the  application  for  such  permission. 

In  the  event  of  counsel  having  cases  upon  the  day  calendars  of 
the  Appellate  Divisions  of  the  First  and  Second  Departments  on 
the  same  day,  such  coimsel  shall  attend  the  Court  in  that  depart- 
ment in  which  his  case  stands  nearest  the  head  of  such  day  cal- 
endar; and  his  case  upon  the  calendar  of  the  other  departnu^nt 
will  be  held  until  the  argument  of  the  case  is  fmisheil  in  the 
department  in  which  he  is  first  rtnjuired  to  attend.  In  the  event 
of  counsel  having  cases  upon  each  of  the  day  calendars  of  the 
said  departments  upcm  the  same  day,  which  stand  equally  dis- 
tant from  the  lieads  of  the  respective  day  calendars,  such  counsel 
shall  attend  Court  in  the  First  Department. 

RULE  X. 

Appeals  from  City  Court  and  Municipal  Court. —  Applicatiops 
"to  a  justice  of  the  Appellate  Division  of  the  First  Judicial  De- 
partment," under  section  1344  of  the  Code  of  ('ivil  Procedure,  for 
the  allowance  of  an  appeal  to  be  taken  to  such  Appellate  Division 
from  the  determination  of  the  justices  designated  to  hear  appeals' 
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from  the  City  Court  of  the  city  of  New  York  and  the  Municipal 
Courts  of  the  Boroughs  of  Manhattan  and  the  Bronx,  may  be 
made  upon  any  motion  day  within  two  months  after  such  deter- 
minatifm,  unless  the  determination  is  made  within  two  months  of 
the  last  motion  day  prior  to  the  first  day  of  July,  in  which  case 
they  may  be  made  on  the  first  motion  day  in  the  October  term; 
and  must  be  upon  notice  of  two  days  to  the  opposite  party  or 
parties,  and  a  note  of  issue  tiled,  and  the  same  put  iipon  the 
calendar  of  motions  in  the  manner  provided  by  Rule  II  of  the 
Appellate  Division  rules  relating  to  the  hearing  of  motions. 

The  papers  upon  which  such  application  is  made  must  contain 
a  et)py  of  the  opinion  of  the  justices  below,  if  any ;  a  copy  of  the 
printed  record  in  the  court  below,  if  any;  a  concise  statement  of 
the  grounds  of  alleged  error,  and  proof  of  due  service  of  the 
papers  upon  which  the  application  is  founded.  Upon  the  calling 
of  the  motion  calendar,  such  applications  must  be  submitted  with- 
out Argument.  Such  applications  will  not  be  entertained  unless 
an  application  for  leave  to  api)eal  has  first  been  made  to  the 
justices  by  whom  such  determination  was  made,  in  the  manner 
provided  by  Rule  VII  for  the  regulation  of  the  hearing  of  appeals 
from  the  City  Court  of  the  city  of  New  York  and  the  Municipal 
Courts  of  the  boroughs  of  Manhattan  and  the  Bronx,  and  has 
been  denied.     (Amended  December,  1909,  1913.) 

RULE  XI. 

Applications  for  admission  to  practice. —  Every  application  for 
admiHsifin  to  practice  as  an  attorney  and  counsellor-at-law  under 
Rule  2  of  the  Rules  of  the  Court  of  Appeals  for  the  admission  of 
attorneys  and  counsellors-at-law  shall,  in  addition  to  the  proof 
reqiiired  by  said  rule  and  by  Rule  1  of  the  General  Rules  of  Prac- 
tice, prest'nt  to  the  Court  proof  of  the  qualifications  required  for 
the  admission  of  an  attorney  and  counsellor-at-law  in  the  State 
in  which  he  had  been  admitted  and  had  practiced,  and  the  nature 
of  the  examination  required  of  an  applicant  for  admission  to 
practice  as  an  attorney  and  counsellor-at-law  in  such  State. 

Every  application  for  admission  to  practice  under  Rule  2  of  the 
Rules  of  the  Court  of  Appeals  for  the  admission  of  attorneys  and 
wnmsellors-at-law  shall  be  referred  to  the  Committee  on  Char- 
acter, who  shall  report  to  the  Court,  up<m  the  character  of  the 
applicant  and  his  qualifications  to  be  admitte<l  to  practice  in  the 
C^iurts  of  this  State,  and  no  person  will  be  admitted  to  practice 
on  such  aa  application  until  after  the  Committee  on  Character 
shall  have  made  its  report.  (Rule  XI,  amended  December  28, 
1910.) 


Non-enumerated  motions. — Appeals  from  orders  may  be  noticed 
for  argument  for  any  motion  day  at  10:30  t)VbH'k  a.  m.  Nine- 
teen copies  of  the  appeal  i^apers  must  be  delivered  to  the  clerk 
with  the  note  of  issue,  vU:,  at  least  eight  days  Iw'tore  the  duy 
for.- which  tlie  appeal  shall  have  been  noticed  for  arj^umont. 
Aimtreu  copifs  ot  tiif  points  in  eaHes  upon  the  l>uv  Calendar 
of  non-enumerated  motions  shall  he  delivered  to  the  clerk  in  liin 
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office  before  10:80  a.  m.,  and,  before  the  argument,  to  tbe  opposing 
counsel  three  oopieB. 

APPELLATE   DIVISION  —  SUPREME   COURT  —  ELBOTlON 

CASES. 

The  jueticea  of  the  Appellate  Dirision  of  the  Supreme  Court  in 
the  Firtrt  Judicial  Department  do  hereby  make  And  establish  the 
following  rules  to  promote  the  efDcient  administration  of  justice 
in  relation  to  the  hearing  and  determination  of  any  ouestiona 
Arising  under  the  Election  Law  (chapter  900  of  the  Laws  of 
1806,  and  the  amendments  thereto): 

Rule  1.  All  applications  to  the  Supreme  Court  or  a  justice 
thereof  to  tevieir  the  determination  and  acts  of  the  electioh 
officers  under  section  66  of  the  Election  Law  (chapter  9O0  of  the 
Laws  of  1806,  as  amended);  all  applications  for  A  writ  of  fnan- 
damus  under  section  114  of  the  said  Election  Law,  And  all  other 
applications  to  the  Supreme  Court  or  a  justice  thereof  under  any 
of  the  other  provisions  of  the  said  Flection  Law,  shall  be  made 
to  Special  Term,  Part  I  of  the  Supreme  Court  of  the  Firat  Judi- 
dal  District.  The  justice  assigned  to  such  term  may  hear  and 
determine  any  such  proceeding  or  may  assign  any  such  proceed- 
ings to  the  other  parts  of  the  Special  Term  for  hearing  and 
decision,  and  such  application  sliall  have  precedence  over  all 
other  business  at  any  part  of  the  Special  Term.  The  final  order 
determining  such  special  proceeding  should  in  each  case  state 
the  facts  found  by  the  Special  Term  upon  which  the  determina- 
tion is  made  and  the  determination  of  the  Court  upon  the  facts 
thus  stated. 

Rule  2.  Appeal  from  any  final  order  entered  in  a  proceeding 
specified  in  Rule  1  shall  be  brought  on  for  hearing  at  such  time 
on  such  day  as  the  Appellate  Division  shall  designate  by  an 
order  which  will  be  granted  on  the  application  of  any  party  to 
such  a  special  proceeding. 


RULES  OF  THE  APPELLATE  DIVISION,  SECOND  DEPAAt- 

MENT. 

m 

Relating  to  the  Calendar,  Admission  of  Attomesrs  and  Natvralixa- 

tion. 

ENUMERATED  CALENT).\iR. 

Seventeen  (17)  copies  of  the  case  must  be  delivered  to  the 
Clerk  before  tlie  eommencement  of  the  argument. 

The  appellant's  brief  and  points  in  a  cause  which  is  on  the 
printed  calendar  shall  be  filed  with  the  clerk  and  shall  be  served 
on  the  attorney  for  the  respondent  at  least  five  (5)  days  l^efore 
the  first  day  of  the  term.  The  appellant  shall  file  with  the  clerk 
seventeen  (17)  printed  t^opien  and  serve  on  the  attorney  for  the 
resiKjndenf  three  (3)  printed  eopit'S  of  his  said  brief  and  fioints. 
Within  five   (»)   days   after    such    service   the   respondent   shall 
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file  with  the  clerk  seventeen  (17)  printed  copies  and  serve  on 
the  attorney  for  the  appellant  thne  {I])  printed  copies  of  his 
brief  and  points.  If  the  appellant  desires  to  present  brief  or 
points  in  reply,  he  shall  file  wth  the  clerk  seventeen  (17)  printed 
copies  thereof  and  serve  three  (3)  printed  copies  thereof  on  the 
attorney  for  the  respondent  within  three  (3)  days  after  the 
receipt  of  the  respondent's  points. 

Wlken,  accordin*^  to  this  ru\e,  an  appellant  is  in  default,  the 
appeal  may,  without  previous  notice,  be  dismissed  on  motion 
when  the  cause  is  reached  for  argument:  and  when  a  respondent 
is  in  default,  he  will  not  be  heard  except  by  leave  of  the  Court. 

This  rule  shall  not  apply  to  appeals  from  orders. 

NON-ENUMERATED  CALENDAR. 

Seventeen  (17)  copies  of  the, appeal  jmpers  and  point's  must  be 
delivered  to  the  clerk  before  the  commencement  of  the  argument. 

Attt^tion  ia  called  to  General  Rule  41,^  as  printed  in  thi8 
Calendar,  and  to  the  sprcial  rule  in  connection  thereuHth.  If 
this  Rule  is  not  strictly  complied  withy  such  causes  as  are  therein 
referred  to  cannot  be  placed  upim  the  Calendar. 

Special  Rule. 

When  a  motion  is  made  to  dismiss  an  appeal  for  want  of 
proeecntion  or  other  neglect,  the  party  desiring  to  oppose  such 
a  motion,  in  addition  to  affidavits  stating  facts  excusing  the 
delay,  must  also  submit  affidavits  stating  concisely  the  facts  out 
of  which  the  controversy  arose  and  the  questions  of  law  and 
fact  involved  in  the  said  appeal,  and  showing  that  the  appeal 
is  a  meritorious  one.  ' 

Attention  is  called  to  section  1353,  Code  of  Civil  Procedure, 

CALENDAR  PRACTICE. 

RULE  I. 

Appeals  from  orders. — ^Appeals  from  orders,  heard  as  non- 
enumerated  motions,  will  be  placed  upon  a  separate  calendar 
and  called  upon  the  first  day  of  the  term. 

RULE  II. 

Calendars. — A  new  calendar  will  be  made  up  for  the  January 
term.  Calendars  for  subsequent  terms  during  the  year  will  be 
made  up  by  adding  to  the  calendar  of  the  previous  term  all  new 
appeals  to  be  placed  in  regular  order,  according  to  the  date  of 
appeal  on  compliance  with  th(;  reijuirements  hereinbefore  pre- 
scribed. An  appeal  passed  during  any  term  may  be  brought  on 
for  argument  on  any  day  during  the  first  week  of  a  subsequent 
term  upon  stipulation,  or  upon  f(Mir  days'  notice  to  the  oj)poRin'T 
party  and  on  filing  with  the  clerk  such  stipulation  or  proof  of 
service   of   such   notice,   the   clerk    will    cause    tlie   appeal   to    be 

^General  Rule  41  not  printed  here.    See  ante  p.  92^ 
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placed  on  the  Day  Calendar  of  the  day  named  in  such  notice 
or  stipulation. 

RULE  nL 

Appeals  from  orders;  when  heard. — Appeals  from  orders  will 
also  be  heard  on  the  third  Monday  of  each  term,  and  notices 
of  argument  may  be  given  for  such  day,  and  the  calendar  for 
such  day  will  consist  of  causes  not  called  on  the  first  Monday, 
and  other  causes  in  which  the  appeal -papers  and  aflidavit  of 
service  thereof  have  been  filed  with  the  clerk,  as  required  by 
section  1353  of  the  Code  of  Civil  Procedure  and  the  General 
Rules  of  Practice. 

RULE  IV. 

Day  calendar  of  non-enumerated  causes. —  Non- enumerated 
causes  will  be  placed  upon  the  Day  (^alendar  for  the  first  Monday 
and  second  Friday  of  the  term,  and  the  hearing  of  such  causes 
will  continue  from  day  to  day  until  completed.  The  calendar 
for  otlier  days  will  consist  of  as  many  causes  as  shall  be  placed 
thereon  from  the  general  Calendar  in  their  numerical  oraer. 

RULE  V. 

Reservation  of  causes. —  Causes  can  be  reserved  by  consent  for 
a  day  subsequent  to  the  time  when  they  would  be  reached  in 
their  order,  but  not,  however,  later  than  the  first  week  of  the 
term.  A  sti[)ulation  for  reservation  must  be  filed  with  the  clerk 
before  the  Day  Calendar  is  made  up  ( I  o'clock  p.  M. ) . 

RULE  VL 

Motions. —  Motions  other  than  appeals  from  orders,  will  be 
heard  on  the  first  Monday  and  second  Friday  of  the  term,  and 
notes  of  issue  therefor  must  l)e  filed  with  the  clerk  at  least  two 
days  before  the  day  for  which  they  are  noticed. 

RULE  VII. 

Notes  of  issue  in  appeals  from  orders. —  No  appeal  from  an 
order  will  be  heard  unless  it  is  placed  on  the  Non -Enumerated 
Calendar.  'I'he  attorney  or  party  intending  to  move  such  an 
appeal  for  argument  shall  at  least  eight  days  before  the  time  of 
the  making  up  of  the  calendar,  file  with  the  clerk  a  note  of  issue, 
s|)ecifying  the  date  of  the  service  of  the  notice  of  appeal  and 
stating  that  tlie  cause  is  to  be  put  on  the  Non-EnumeratcMi  Cal- 
endar. No  cause  shall  be  put  on  the  Enumerated  or  Non- Enu- 
merated Calendar  until  tlie  papers  required  by  General  Rule  41 
shall  have  been  filed  with  the  clerk. 

RULE  VIII. 

Notes  of  issue  in  preferred  causes. — A  party  who  desires  to 
have  a  cause  lieard  as  a  preferred  cause,  must,  in  his  note  of 
issue,  state  his  claim  for  preference,  as  provided  in  section  793 
of  the  Code;  or  if  an  (jrdcr  giving  tlie  cause  a  preference  has 
been  made  under  that  section,  the  note  of  issue  muM  l>e  accom- 
panied with  a  copy  of  such  order.     The  clerk,  in  making  up  the 
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calendar,  shall  place  such  preferred  causes  at  the  head  of  the 
general  calendar,  indicating  that  they  are  preferred,  and  that 
class  to  which  they  belong. 

RULE  IX. 

Criminal  causes  may  be  put  upon  the  calendar  at  any  time. — 
Appeals  in  criminal  causes,  brought  after  making  up  the  calendar, 
or  too  late  to  be  placed  u^ion  the  calendar,  may  be  put  upon  the 
calendar  at  any  time,  and  brou«j;ht  on  for  hearing  as  preferred 
causes,  upon  a  notice  of  ten  days  to  the  adverHc  party,  as  pro- 
vided in  section  5.'}r>  of  the  Criminal  Code.  A  note  of  issue  must 
be  filed  with  the  clerk  at  least  five  days  before  the  day  on  which 
the  cause  is  to  be  heard,  and  he  shall  put  the  same  upon  the 
calendar  for  the  day  on  which  it  shall  be  noticed,  or  upon  which 
it  shall  be  ordered  by  the  Court,  or  stipulated  by  the  parties 
to    be    heard. 

RULE  X. 

Endorsement  on  brief. —  Tn  order  to  facilitate  the  work  of  the 
reporter  the  counsel  who  argues  the  cause  orally  shall  endorse 
his  name  on  upper  right  hand  comer  of  first  page  of  brief. 

RULE  XI. 

Motions  for  re-argument. —  Motions  for  re-argument  will  be 
heard  only  on  notice  to  the  adverse  party,  stating  briefly  the 
ground  upon  which  a  re -argument  is  asked,  and  such  motions 
must  be  submitted  upon  printed  briefs,  stating  concisely  the 
points  supposed  to  have  been  overlooked  or  misapprehended  by 
the  Court,  with  proper  reference  to  the  particular  portion  of  the 
case  and  the  authorities  relied  on;  and  a  copy  of  the  opinion 
delivered  by  the  Court  in  deciding  the  cause;  and  counsel  will 
not  he  heard  orally. 

RULE  XII. 

Statute  cited  in  brief  —  When  a  statute  is  cited,  so  much 
therf>of  as  may  be  deemed  necessary  to  the  decision  of  the  case 
should  be  printed  at  length  on  the  brief. 

RULE  XIII. 

Costs. —  The  general  rule  will  prevail  of  imposing  costs  on  the 
decision  of  motions. 

Attention  is  called  to  section  1355,  Code  of  Civil  Procedure, 
Remittitur. —  The  remittitur  to  be  transmitted  pursuant  to 
section  1355  of  the  Code  shall  contain  a  co]>y  of  the  judgment 
order  of  this  court,  and  the  record  which  has  been  filed  with  the 
clerk,  and  shall  be  sealed  with  the  seal  and  signed  by  the  clerk 
of  this  court. 

Rules   Relatiko   to  the   ADinasTON   op   Attorneys   in   the 

Second  Department. 

Xotiee  of  the  time  of  application  for  admission  as  attorneys  by 
those  who  have  passed  the  examination  prescribed  by  the  rules 
ftf  the  Court  of  Appeals,  will  be  published  in  the  "  Law  Journal/' 
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at  which  time  applicants  must  file  with  the  clerk  the  papers 
enumerated  in  Rule  I  of  the  General  Rules  of  Practice,  and 
appear  personally  before  the  Committee  on  Charaoter  to  furnish 
such  information  as  the  committee  may  desire  from  them. 

RiTLEs    Reoulatitto    thb   Procedurb   upon    Applications    for 
Naturalization  in  tiik  Sttfreme  Court  in  the  Second 

Department. 

All  applications  of  aliens  to  become  citizens  of  the  United 
States  must  be  heard  at  the  various  Special  Terms  as  direct4?d 
and  indicated  in  the  assignment  of  Justices  for  holding  such 
terms. ' 

If  the  applicant  fail  to  appear  at  the  time  and  place  specified 
in  such  application,  the  application  will  be  dismissed  without 
prejudice  to  a  fresh  application. 

If  he  appear  and  for  any  reason  the  hearing  la  not  completed 
upon  the  stated  day  aforesaid,  the  Ck>urt  may  .  complete  such 
hearing  and  take  final  action  u])on  any  subsequent  day  to  which 
the  matter  shall  be  publicly  adjourned  by  the  direction  of  the 
Justice  presiding. 

(Amended  December   10,   1909.) 

When  Counsel  IIav-e  Cases  on  Same  Dat  in  First  and  Seconb 

Departments. 

In  the  event  of  counsel  having  cases  upon  the  day  calendars 
of  the  Appellate  Divisions  of  the  Firftt  and  Second  Departments 
on  the  same  day,  such  counsel  shall  attend  the  Court  in  that 
Department  in  which  his  case  stands  nearest  the  head  of  such 
day  calendar;  and  his  case  ui)on  the  calendar  of  the  other 
Department  will  be  held  until  the  argument  of  the  case  is  finished 
in  the  Department  in  which  he  is  first  required  to  attend. 

In  the  event  of  counsel  having  cases  upon  each  of  the  day  cal- 
endars of  the  said  Departments  upon  the  same  day,  which  stand 
equally  distant  from  the  heads  of  the  respective  day  calendars, 
such  counsel  shall  attend  Court  in  the  First  Department. 

RULE  I. 

All  bonds  executed  by  individual  sureties  in  accordance  with 
the  provisions  of  section  9  of  chapter  444  of  the  Laws  of  190S, 
and  the  Rules  of  the  Court  of  Appeals  adopted  pursuant  thereto, 
must  contain  a  statement  of  the  place  of  residence  of  each 
surety,  giving  the  street  and  the  number  thereof,  if  such  resi- 
dence is  so  known  and  designated,  and  in  addition  to  the  facta 
required  by  the  Rules  of  the  Court  of  Appeals  to  be  stated  in 
the  afiidavit  of  justification,  each  surety  must  specifically  state 
what  property  is  owned  by  him,  giving  a  brief  description  thereof, 
and  also  state  the  value  of  the  name  and  what,  if  any,  liens  or 
encuni])rancc.s  tluTe  arc  on  such  property,  with  a  brief  descrip- 
tion of  tlie  nature  and  amount  of  such  lien.  (Adopted  March 
4,  1909.) 
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Special  Rule  for  Applications  fob  Leave  to  Appeal  to  this 

OOUBT. 

Applicfttions  to  a  justice  of  the  Appellate  Diviaion  of  the 
Second  Judicial  Department,  under  section  1344  of  the  Code  of 
Civil  Procedure,  for  the  allowance  of  an  appeal  to  be  taken  to 
such  Appellate  DiviBion  from  the  determination  of  the  justices 
designated  to  hear  appeals  from  the  Municipal  Courts  of  the 
Boroughs  of  Brooklyn,  Queens  and  Richmond,  may  be  made  upon 
any  motion  day  within  two  months  after  such  determination, 
unless  the  determination  is  made  within  two  months  of  the 
last  motion  day  prior  tto  the  first  day  of  July,  in  which  case  they 
may  be  made  on  the  first  motion  day  in  the  September  term, 
and  must  be  upon  notice  of  two  days  to  the  opposite  party  or 
parties,  and  a  note  of  issue  filed,  and  the  same  put  upon  the 
calendar  of  motions  in  the  manner  provided  by  Rule  VI  of 
Calendar  Practice  Rules  of  the  Appellate  Division  of  the  Second 
Judicial  Department  relating  to  the  hearing  of  motions. 

The  papers  upon  which  such  application  is  made  must  con- 
tain a  copy  of  the  opinion  of  the  justices  below,  if  any;  a  copy 
of  the  record  in  the  court  below,  a  concise  statement  of  the 
grounds  of  alleged  error,  and  proof  of  due  service  of  the  papers 
upon  which  the  application  is  founded.  Upon  the  callmg  of 
the  Motion  Calendar  such  applications  must  be  submitted  with* 
out  argument  Before  such  application  can  be  entertained  it  must 
first  have  been  made  to  the  justices  by  whom  the  determina 
tion  was  made,  in  the  manner  provided  by  Rule  IX  of  the  Appel- 
late Term  of  the  Supreme  Court  in  the  Second  Judicial  Depart- 
ment, and  have  been  by  them  denied.  If  the  appeal  be  allowed 
the  papers  must  be  printed  and  placed  upon  the  calendar  as  pro> 
vided  by  Rule  41  of  the  General  Rules  of  Practice. 

(Added  December  11,  1914.) 

RULES    OF    THE    APPELLATE    DIVISION,    THIRD 

DEPARTMENT. 

RXTLE  L 

Apiiealfl  Item  ordert  aftd  compensation  appeals. — Appeals  from 
orders  shall  be  put  upon  the  non -enumerated  calendar.  Appeals 
in  compensation  cases  shall  be  put  upon  the  compensation 
appeals  calendar  immediately  following  the  non -enumerated 
calendar.  The  argument  of  both  such  classes  of  cases  will  be 
heard  only  upon  the  first  day  of  a  term  and  the  days  imme- 
diately following,  until  they  shall  all  be  disposed  of,  before  the 
general  calendar  shall  be  taken  up.  But  submission  of  such 
appeals  will  be  received  oh  any  day  during  the  term. 

Appeals  from  orders  and  compensation  appeals  which  are  not 
upon  the  calendar  when  printed,  may,  after  papers  have  been 
$1ed  and  served  in  compliance  with  General  Rule  No.  41,  be 
added  thereto  upon  filing  a  note  of  issue  with  the  clerk  five 
days  before  argument,  and  he  noticed  for  argument  for  any  Tues- 
day of  ^e  term  upon  the  usual  notice  of  eight  days. 

The  argument  of  a  case  on  the  general  calendar  will  not  be 
required  in  any  rase  before  VVediiesdav  of  the  first  ^veek. 
(Amended,  1916.) 
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RULE  U. 

Original  motions.— Original  motions  in  this  court  may  "be 
noticed  for  tiie  lirst  day  of  a  term,  or  for  the  Tuesday  of  any 
dubsequent  week  of  the  term.    (Amended,  1916.) 

RULE  in. 

Preferred  causes. — A  party  wlio  desires  to  have  a  cause  heard 
as  a  preferred  cause  must  in  his  note  of  issue  state  his  claim 
for  preference  as  provided  in  section  793  of  the  Code,  or  if  an 
order  giving  the  cause*  a  preierenci*  has  been  made  under  that  sec- 
tion, the  note  of  issue  must  be  accompanied  with  a  copy  of  Huch 
order.  The  clerk,  in  making  up  the  calendar,  shall  place  such 
preferred  causes  at  the  ht'ud  of  the  general  calendar,  indicating 
that  they  are  preferred,  and  the  class  to  which  they  belong. 

RULE  IV. 

Appeals  in  criminal  cases. — Appeals  in  criminal  cases,  brought 
after  making  up  the  calendar,  or  too  late  to  be  placed  thereon, 
may  be  put  upon  the  calendar  at  any  time  and  brought  to  a 
hearing   as   preferred   cases   upon    a    notice   of   ten   days   to   the 
adverse  party,  as  provided  by  section  535  of  the  Criminal  Code 
A  note  of  issue,  with  a  statement  of  the  day  on  which  the  ca^l 
is  noticed  to  he  heard,  must  be  tiled  with  the  clerk  at  least   ft  * 
days  before  sucli  date.    The  clerk  shall  place  such  causes  on  the 
calendar   for   the  day    for   which   they   are   so   noticed,  or  upbn 
which  the  cause  shall  be  ordered  by  the  Court,  or  stipulated  by 
the  parties  to  be  heard. 

RULE  V. 

Day  calendar. —  The  clerk  shall  prepare  at  1  o'clock  p.  m.  of 

each  day  for  the  next  day  a  calendar  of  such  number  of  causes 
as  the  Court  shall  direct,  including  those  undisposed  of  on  the 
then  day  calendar,  taken  from  the  general  calendar  in  their  order 
thereon,  sul)ject  to  the  provisions  of  Kule  (>.  Causes  not  disposed 
of  on  any  day  shall  be  placed  at  the  head  of  the  calendar  for  tlie 
next  day  until  disposed  of. 

RULE  VI. 

Day  calendar;  how  made  up;  when  cause  passed. —  Excepting 
the  first  twenty  causes  on  the  general  calendar,  no  cause  shall 
be  placid  upon  the  day  calendar  unless  written  notice  is  served  ou 
the  clerk,  by  the  attorney  on  one  side  or  the  other,  that  such 
cause  is  intended  to  be  moved  when  called  in  its  regular  order,  or 
unless  it  has  been  reserved  for  that  day,  by  stipulation  f?led  with 
the  clerk.  None  of  the  first  twiMity  causes  on  tlu'  general  calen<lar 
shall  be  reserved  by  stipulation  without  consent  of  the  court, 
upon  application  made  on  the  tirst  day  of  the  term,  and  any 
casise  not  plaee<l  on  the  day  calendar  in  its  order  on  the  gen«'ral 
calendar,  will  be  rejrarded  ;i ;  |»a'Si»d  for  the  term  unless  put 
over,  or  reserved  as  above  pro\2Ujd. 
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RULE  vn. 

Exchange  of  cases. —  Causes  must  be  argued  when  reached  on 
the  calendar.  No  exchange  of  cases  will  be  allowed,  unless  both 
vz^-^  are  ready  fur  argument,  and  counsel  intend  to  argue  them 
at  the  same  term  at  which  the  exchange  be  made,  and  when  causes 
are  ejtchangcd  each  shall  occupy  the  proper  position  of  the  other 
in  datDe,  on  the  same  and  every  other  subsequent  calendar^  until 
heard.  A  preferred  cause  exchanged  for  one  not  preferred,  or  set 
(iiiwn  for  a  particular  day,  shall  lose  its  preference;  and  no  case 
will  be  called  more  than  once  during  the  same  term;  unless  it 
bliall  have  been  reserved  or  postponed  with  the  consent  of  the 
Coittt. 

RULE  vni. 

Sobmission. —  If  botSi  parties  desire  to  submit,  they  may  do 
Ml  at  any  time  during  the  term  by  delivering  to  the  clerk  the 
<'afles  and  points  required  by  General  Rule  43,  and  either  party 
may  submit  his  points  when  the  case  is  called,  if  the  otSier  party 
desires  to  argue  orally  on  his  part. 

RULE  IX. 

Papers,  et^.,  to  be  included  in  points. —  The  appellant,  in  addi- 
tion to  the  statement  required  by  Rule  41,  shall  prefix  to  h^ 
fwints  a  brief  statement,  showing  in  what  court  or  before  what 
otiieer  or  tribunal  the  action  or  proceeding  was  instituted,  the 
relief  sought,  the  defense  or  ground  of  opposition  thereto,  the 
result  in  the  court  or  before  the  officer  or  tribunal  in  which  the 
action  or  proceeding  was  commenced,  and  how  the  cause  was 
brought  into  this  Court.  If  any  opinion  written  in  the  case  has 
been  previously  reported,  he  shall  also  state  where  it  was  so 
re|)orted.  If  any  opinion  has  been  written  which  has  not  been 
reported,  the  party  whose  duty  it  is  to  furnish  the  papers  shall 
ftubmit  a  printed  copy  of  such  opinion  to  the  Court  either  in  the 
record  or  with  his  brief. 

RULE  X. 

Indorsement  of  papers.— The  counsel  who  argue  a  case  shall 
indorse  on  the  papers  delivered  to  the  justices  their  names  and 
places  of  residt^nce. 

Kvery  cause  shall  be  deemed  to  be  submitted  to  any  justice, 
qualified  to  sit  therein,  who  may  be  absent  at  the  time  of  the 
argument,  unless  objection  to  such  submission  by  counsel  arguing 
buch  cause  be  then  made. 

RULE  XI. 

Motions  for  reargument. —  Motions  for  reargument  will  only 
he  heard  on  notice  to  the  adverse  party,  stating  briefly  the 
ground  upon  which  a  reargument  is  asked,  and  such  motion 
must  be  submitted  on  printed  briefs  stating  concisely  the  points 
supposed  to  have  lieen  ovi-r looked  or  misapprehended  by  the 
f  ourt  with  proper  reference  to  tlie  particular  portion  of  the  case, 
and  the  authorities  relied  upon. 

126 


RULES  OF  THE  APPELLATE  raVISION. 

RULE  xn« 

CsuBt  passed;  hew  entered  on  subsequent  ealeodtis.—- If  a 
cause  is  passed  without  being  reserrcd,  or  put  over  by  consent 
of  the  Court,  it  shall  be  entered  on  all  subsequent  calendars  as 
of  the  date  when  passed,  and  the  party  placing  it  on  the  calendar 
for  a  subsequent  term,  must  state  in  his  note  of  issue  the  date 
when  it  was  passed.  If  he  omits  to  do  so,  whereby  the  cause 
retains  its  priority  on  the  calendar,  the  Court,  on  the  application 
of  the  adverse  party,  or  on  its  own  motion,  may  strike  the  cause 
from  the  calendar. 

SULK  XUL 

Term  of  Supreme  Court  designated  to  be  held  on  holiday. — 
Whenever  a  Trial  Term  or  Special  Term  of  the  Supreme  Court, 
in  this  department,  shall  be  designated  to  be  held  or  opened  on  a 
day  which  is  provided  by  law  to  be  observed  as  a  legal  holiday, 
such  Court  shall  be  opened  and  held  on  the  next  succeeding 
secular  day. 

RULE  XIV. 

Copies  of  briefs. — At  least  twenty  days  before  a  term  of  the 
Apprllate  Division  at  which  a  cause  inay  be  noticed  for  argument, 
the  appellant,  or  relator,  shall  serve  upon  the  attorney  for  the 
r^pondent  three  printed  copies  of  his  brief  upon  which  he  intends 
to  rely  upon  the  argument,  with  a  reference  to  all  the  authoritieii 
which  he  intends  to  cite  to  the  Court.  At  least  eight  days  before 
said  term  the  respondent  shall  serve  upon  the  attorney  for  the 
appellanti  or  relator,  three  printed  copies  of  his  brief  with  a 
reference  to  all  the  authorities  which  he  intends  to  cite  to  the 
Court.  If  the  appellant,  or  relator,  desires  to  present  a  brief  in 
reply  he  may  serve  the  same  upon  the  attorney  for  the  respond- 
ent at  ledst  three  days  l^eforc  said  term.  "Service  imder  this  ^ulc 
may  be  made  either  personally  or  by  mail,  but  service  by  mail 
shall  not  extend  the  time  within  which  the  answering  brief  niay 
be  served.  This  rule  shall  not  apply  to  appeals  from  orders  upon 
non-enumeratied  motions,  nor  to  causes  in  which  the  time  to  file 
papers  on  appeal  shall,  under  General  Rule  41,  expire  within 
twenty  days  of  the  commencement  of  a  term. 

RULE  XV. 

Application  of  candidates  for  admission  to  the  Bar. —  Candi- 
dates for  admission  to  the  Bar  may  be  sworn  in  at  t'he  openin<i 
of  the  Court  on  any  Thursday  of  the  term,  providing  the  neces- 
sary papers  tlierefor  shall  liave  been  filed  with  the  clerk  of  the 
Court  on  or  before  the  Tuesday  precedin<(. 

An  applicant  for  admission  must  present  a  certificate  to  this 
Court  signed  by  two  members  of  the  Committee  on  Character  and 
Fitmess  before  one  of  whom  he  must  appear  personally.  At  the 
time  of  such  appearance  he  must  present  to  such  member  of  the 
committee  his  certificate  of  the  State  Board  of  Law  Examiners, 
and  the  afiidavits  of  two  practicinjr  attorneys  residing  in  the  same 
Judicial  District,  as  provided  liy  Hiile  1  of  the  (General  Rules  of 
Practice.     Such  certificate  of  the  Committee  on  Character  and 


THIRD  DfiPARTMENt. 

Fitness,  together  with  the  certificate  of  the  State  Board  of  Law 
Examiners,  and  the  affidavits  as  to  character  and  fitness,  shall  be 
filed  with  the  clerk  of  this  Court. 

Note. —  The  Trial  Justices  of  this  Department  constitute  the 
Committee  on  Character  and  Fttnedfi  for  their  respective  Judicial 
Districts. 

RULE  ZVI. 

Appeal;  case;  resettlement;  omission  of  evidence. —  By  General 
Rule  34,  as  amended,  said  amendment  taking  effect  November  1, 
1!)13,  it  is  provided  that  **  if  a  case  or  bill  of  exceptions  does  not 
conform  to  this  rule  the  Court  before  which  the  same  shall  be 
brought  for  review  may  order  the  same  back  for  resettlement." 
In  accordance  with  the  discretionary  power  thereby  vested  in  the 
different  departments,  the  Appellate  Division  of  the  Third 
Department  announces  that  a  case,  broupjht  before  said  Appel- 
late Division  on  appeal,  will  not  be  ordered  back  for  resettlement 
where,  upon  the  approval  of  the  Trial  Judge  or  Referee,  evidence 
Is  omitted  bearing  upon  any  issue  of  fact  the  determination  of 
which  issue  of  fact  the  appellant  stipulates,  upon  serving  a  pro- 
posed* case^  he  will  not  seek  to  review  upon  the  appeal. 


TO  ATTORNEYS. 

A  printed  copy  of  the  Appeal  Papers  shall  be  filed  in  the  office 
of  the  Clerk  of  the  Appellate  Division  within  twenty  days  after 
an  Appeal  has  been  taken,  etc.  The  copy  so  filed  shall  be  certi- 
fied by  the  proper  clerk,  or  be  stipulated  by  the  parties  to  be 
true  copies  of  the  original.    (Rule  41,  General  Rules  of  Practice.) 

This  shall  be  done  before  an  Appeal  shall  be  placed  upon  the 
Calendar.      (Sec.  1953,  Code  Civ.  Pro.) 

Attorneys  should  also  notice  tiiat  Rule  41  requires  three  copies 
of  the  Appeal  Papers  to  be  served  within  the  same  time  upon  the 
opposite  party. 

Notes  of  issue  shall  be  filed  in  the  Clerk's  office  eight  days 
before  the  commencement  of  the  court  at  which  the  cause  may 
be  noticed.     (Rule  39,  General  Rules  of  Practice.) 

Notes  of  issue  shall  specify  whether  the  Appeal  is  to  be  placed 
upon  the  non-enumerated  or  general  calendar,  and  where  a  prefer- 
ence is  desired,  the  note  of  issue  must  state  the  claim  for  prefer- 
ence as  provided  in  section  703  of  the  Ccxle,  and  indicate  the  class 
to  which  it  belongs.     (Rules  1  and  3,  Third  Dept.) 

Attention  is  also  called  to  Special  Rule  Q  of  this  department, 
requiring  notice  to  the  clerk  if  a  party  desires  the  case  put  upon 
the  Daj  Calendar  when  reached  in  fts  order  upon  the  (ieneral 
Calendar. 

Thirteen  (13)  copies  of  the  Appeal  Papers  and  points  must  be 
delivered  to  the  Clerk  before  the  commencement  of  the  argument. 
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RULES  OF  THE  APPELLATE  DIVISION,  FOURTH 

DEPARTMENT. 


Calendar  Rules. 


RULE  I. 

.Notes  of  issue  in  appeals  from  orders. —  Xo  appeal  from  an 
ardor  will  be  heard  unlehs  it  is  placed  on  tlie  non -enumerated  cal- 
endar. The  attorney  or  party  intending  to  move  such  an  appeal 
for  argument  shall,  at  least  eight  days  before  the  time  of  the 
making  up  of  the  calendar,  file  with  the  clerk  a  note  of  issue, 
specifying  the  date  of  the  service  of  the  notice  of  appeal,  and 
stating  that  the  case  is  to  be  ))ut  on  the  non -enumerated  calendar. 
No  case  shall  be  })ut  upon  the  enumerated  or  non-enumerated 
calendar  until  the  papers  required  by  General  Rule  41  shall  have 
been  filed  with  the  clerk. 

RULE  II. 

Notes  of  issue  in  preferred  cases. — A  party  who  desires  to 
have  a  case  heard  as  a  preferred  case,  must,  in  his  note  of  issue, 
state  his  claim  for  preference,  as  provided  in  section  793  of  the 
Code:  or  if  an  order  giving  the  case  a  preference  has  been  made 
under  that  section,  the  note  of  issue  must' be  accompanied  with  a 
copy  of  such  order.  The  clerk  in  making  up  the  calendar  shall 
place  such  preferred  cases  at  the  head  of  the  general  calendar, 
indicating  that  they  are  preferred,  and*  the  class  to  which  they 
belong. 

RULE  III. 

New  calendar,  when  to  be  made;  passed  cases. —  When  a  new 
calendar  is  ordered  by  the  Court,  the  Clerk  shall  place  thereon 
all  cases  which  remain  undisposed  of  on  the  former  calendar,  and 
all  other  cases  in  which  notes  of  issue  have  been  filed  in  his 
office.  If  a  case  shall  have  been  passed,  it  shall  go  upon  the 
calendar  as  of  the  time  when  it  was  passed,  and  the  fact  that  it 
was  passed  shall  be  stated  upon  the  calendar. 

RULE  IV. 

Criminal  cases  may  be  put  upon  the  calendar  at  any  time.—- 

Appeals  in  criminal  case.'^,  brought  after  making  up  the  calendar, 
or  too  late  to  be  placed  upon  tlie  calendar,  may  be  put  upon  the 
calendar  at  any  time,  and  brought  on  for  hearing  as  preferred 
cases,  upon  a  notice  of  ten  days  to  the  adverse  party,  as  provided 
in  section  535  of  the  Criminal  Code.  A  note  of  issue  must  be 
filed  with  the  clerk  at  least  five  days  before  the  day  on  which 
the  ease  is  to  be  heard,  and  he  shall  put  the  same  on  the  calendar 
for  the  day  on  which  it  shall  be  noticed,  or  upon  which  it  shall 
be  ordered  by  the  Court,  or  stipulated  by  the  parties  to  be  heard. 

128 


FOURTH  DEPARTMENT. 

RULE  V. 

Day  calendar  to  be  made  by  clerk.-— The  clerk  shall  prepare 
at  3  o'clock  p.  M.  of  each  day,  a  day  calendar  for  the  next  day,  to 
consist  of  ten  cases,  or  such  other  number  as  the  Court  shall 
direct,  including  those  undisposed  of  on  the  then  day  calendar. 
They  shall  be  taken  from  the  general  calendar  in  their  order 
thereon,  subject  to  the  provisions  of  Rule  Six.  Cases  not  disposed 
of  on  any  day  shall  be  placed  at  the  head  of  the  calendar  for  the 
next  day,  until  disposed  of. 

RULE  VI. 

Notice  to  clerk  no  longer  necessary,  etc. —  It  shall  not  be  neces- 
sary to  notice  cases  for  tlie  day  calendar.  Any  case  on  the  gen- 
eral calendar  may,  by  stipulation  of  the  parties,  filed  with  the 
clerk  at  any  time  before  the  case  is  placed  upon  the  day  calendar, 
be  reserved  for  a  day  certain,  except  that  no  st/ipulation  shall  be 
made  or  filed  reserving  any  of  the  first  fifty  cases  on  the  general 
calendar  beyond  the  first  week.    Cases  so  reserved  for  a  day  cer-  "^ 

tain  shall  not  be  placed  upon  the  day  calendar  for  any  day  prior 
to  that  to  which  they  have  been  so  reserved.  No  case  shall  be  put 
upon  the  day  calendar  unless  the  papers  and  points  have  been 
delivered  to  and  filed  with  the  clerk.  Cases  which  cannot  be 
placed  upon  the  day  calendar  in  their  regular  order  or  at  the  time 
to  which  ttiey  have  been  reserved  by  reason  of  the  non- filing  of 
the  papers  and  points,  will  be  regarded  as  passed  for  the  term. 

RULE  VII. 

Clerk  to  telegraph  day  calendar. —  The  clerk  shall  on  each  day 
during  the  term,  immediately  on  making  up  the  day  calendar, 
telegraph  the  numbers  of  the  cases  upon  it  to  the  county  clerks 
at  Buffalo,  Syracuse,  Utica,  Oswego,  Lockport,  Auburn  and  Water- 
town,  and  the  county  clerks  receiving  said  telegrams  are  directed 
to  post  or  bulletin  the  same  in  such  manner  as  shall  be  most  con- 
venient for  attorneys  and  others  desiring  to  see  the  same,  and 
also  to  procure  the  publication  of  such  telegrams  in  the  news- 
papers of  their  respective  cities. 

RULE  VIU. 

Reservations  and  submissions. —  Cases  will  not  be  received 
upon  submission  until  reached  in  the  regpilar  call  of  the  calendar. 
No  reservation  wilt  be  made  of  any  of  the  first  eight  cases  upon 
the  general  calendar  unless  on  account  of  sickness-,  or  an  engage- 
ment of  counsel  elsewhere  in  the  actual  trial  or  argument  of 
another  case  in  a  court  of  record,  commenced  before  the  term  of 
this  Court,  or  other  inevitable  necessity  to  be  shown  by  affidavit. 
Other  cases  may  be  reserved  upon  reasonable  cause  shown,  or  by 
stipulation  of  parties,  filed  with  ttic  clerk,  but  no  case  shall  be  so 
reserved  by  stipulation  after  the  same  has  been  placed  upon  the 
day  calendar. 

Cases  reserved  for  a  day  certain  by  stipulation,  when  in  order 
to  be  called,  have  priority  among  each  other  according  to  their 
number  on  tiie  calendar,  and  shall  follow  next  in  order  the  uudia- 
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posed  of  cases  of  the  calendar  for  the  day  previous.  Default  may- 
be taken  M  them,  and  they  Will,  if  pamedi  b^  put  upon  fatUrc 
calendars  as  if  passed  in  the  regular  call. 

Every  cause  shall  be  deemed  to  be  submitted  to  such  juHtices  as 
may  be  absent  from  the  Court  at  the  time  of  the  argument,  unless 
objection  to  such  submission  by  counsel  arguing  the  cause-  be 
then  made. 

RULE  IX.  .  ^ 

Papers  to  be  filed  with  the  clerk  and  exchange  of  briefs. — 
Within  fifteen  days  after  the  service  of  the  printed  papers  re- 
quired to  be  served  by  General  Rule  41  in  enumerated  motions, 
the  party  whose  duty  it  is  to  furnish  those  papers  shall  file  with 
the  clerk  sixteen  printed  copies  of  the  papers  and  sixteen  printed 
copies  of  his  brief  and  the  points  upon  which  he  intends  to  rely 
upon  the  argument,  with  a  reference  to  all  the  authorities  which 
he  intends  to  cite  to  the  Court;  and  shall,  at  the  same  time,  serve 
on  the  attorney  or  counsel  for  the  other  party  three  copies  thcTCof, 
Within  seven  days  thereafter  the  other  party  shall  nle  with  the 
clerk  sixteen  printed  copies  of  his  brief  and  points,  with  a  refer- 
ence to  all  his  authorities,  and  serve  on  the  attorney  or  counsel 
for  the  moving  party,  three  printed  copies  thereof.  If  cither  party 
shall  fail  to  serve  and  file  his  brief  and  points,  as  herein  re- 
quired, he  shall  not  be  heard  upon  the  arprument,  and  judgment 
may  be  entered  against  him,  as  upon  default,  on  application  to 
the  Court  on  any  motion  day  upon  three  days'  notice. 

If  the  moving  party  desires  to  serve  an  answering  brief,  he 
shall  file  with  the  clerk  sixteen  printed  copies  thereof,  and  serve 
upon  his  opponent  three 'printed  copies,  within  five  days  after  the 
receipt  of  his  oppoilent's  brief.  He  shall  not  include  in  his 
answering  brief,  any  matter  which  is  not  in  the  nature  of  an 
answer  to  the  brief  to  which  it  purports  to  reply.  No  supple- 
mental briefs  will  be  allowed  unless  requested  by  the  Court*  This 
rule  shall  not  apply  to  appeals  from  non-enumerated  motions. 
It  shall  apply  to  all  cafees  which  shall  be  put  upon  the  day  cal- 
endar upon  and  after  the  first  day  of  March,  1896.  Upon  the 
argument  of  all  cases  before  that  time,  the  moving  parties  shall 
furnish  to  the  clerk  sixteen  copies  of  the  case,  and  each  party 
shall  furnish  to  the  clerk  sixteen  copies  of  his  brief.  The  clerk 
shall  distribute  the  cases  and  briefs  as  prescribed  in  General 
Hule  43,  and  he  sliall,  in  addition,  deliver  one  copy  of  each  to  the 
Librarian  of  the  Law  Library  in  Bufi'alo,  Rochester  and  Syracuse, 
to  be  bound  and  indexed  for  reference. 

RULE  X. 

Statement  to  be  prefixed  to  brief. —  The  movine  party,  in 
addition  to  the  statement  required  in  Oeneral  Rule  41,  shall 
prefix  to  hta  points  a  brief  statement,  showing  when  and  in  what 
court  or  before  what  officer  or  tribunal  the  action  or  proceetling 
was  instituted,  the  relief  sought,  the  defense  or  grounds  of  oppo- 
sition thereto,  the  result  in  the  court  or  before  the  oflficor  or 
tribunal  in  whidi  the  action  or  proceeding  was  commenced,  tht 
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proceedings  subsequent  to  the  first  decision,  and  how  the  case 
was  brought  into  this  Court.  If  any  opinion  written  in  the  case 
has  been  iM'sviously  reported,  he  shall  also  state  where  it  was  so 
reported.  li  any  opinion  has  been  written  which  has  not  been 
reported,  the  party  whose  duty  it  is  to  furnish  the  papers  shall 
submit  a  printed  copy  of  such  opinion  to  the  Court,  in  the  record. 

RULE  XI. 

Indorsement  on  brief. —  The  counsel  who  argues  the  case  shall 
indorse  on  his  brief,  delivered  to  the  judges,  his  name  and  place 
of  residence. 

RULE  XIL 

Exchange  of  cases. —  No  exchange  of  cases  will  be  a1!owed 
unless  both  cases  are  ready  for  argument,  and  counsel  intend  to 
argue  them  at  the  same  term  at  which  the  exchange  is  made ;  and 
when  cases  are  exchanged,  each  shall  occupy  the  proper  position 
of  the  other  in  date,  on  the  same  and  every  subsequent  calendar, 
until  heard.  A  preferred  ease  exchanged  for  one  not  preferred, 
cr  set  down  for  a  particular  daiy,  shall  ifose  its  preference,  and  no 
cai-e  will  be  called  more  than  once  during  the  same  term,  unless 
it  shall  have  been  reserved  or  postponed  with  the  consent  of  the 
Court. 

RULE  xni. 

Ifon-enumerated  calendar  to  be  disposed  of  at  opening  of  term. 
— Argument  of  appeals  on  the  non  ^enumerated  csilendar  wfll  be 
heard  only  upon  the  first  day  of  a  term  and  the  hearing  of  such 
appeals  will  be  continued  from  day  to  day  until  they  shall  all  be 
disposed  of  before  the  general  calendar  shall  be  taken  up,  but  sub* 
missionr  of  appeals  from  the  non-enumerated  calendar  will  be  re- 
ceived on  any  day  during  the  term.  Original  motions  in  this 
Court  may  be  noticed  for  the  first  day*  of  a  term  or  for  the 
Friday  of  any  subsequent  week  of  the  term.  ( Amended  May  29, 
1912.) 

RULE  XIV. 

Motions  for  reargument  and  leave  to  appeal. —  Motions  for 
reargument  or  for  leave  to  appeal  to  the  Court  of  Appeals  will  be 
heard  only  on  notice  tio  the  adverse  party,  stating  briefly  the 
ground  upon  which  a  reargument  is  asked,  or  upon  which  leave  to 
appeal  is  desired,  and  such  motions  may  be  submitted  upon  five 
copies  of  printed  or  typewritten  papers  and  briefs,  stating  con- 
cieely  the  points  supposed  to  have  hGcn  overlooked  or  misappre- 
hended by  the  Court,  or  the  ouest'ions  of  law  sought  to  be  re- 
viewed upon  appeal  to  the  Court  of  Appeals,  with  proper  reference 
to  the  particular  portion  of  the  ease  and  the  authorities  relied 
upon,  with  a  copy  of  the  opinion,  if  any,  delivered  by  the  court 
in  deciding  the  case.  Oral  argument  on  such  motions  will  not 
be  heard,  and  it  is  unnecessary  for  counsel  to  appear  on  such 
motions.  They  may  be  submitted  by  mailing  paper  to  the  clerk. 
(Amended^  1913.) 
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RULE  XV. 

Remittitur.— The  remittitur  to  be  transmitted  pursuant  to 
section  13^56  of  the  Code  shall  contain  a  copy  of  the  judgment 
or  order  of  this  court,  and  the  record  which  has  been  filed  with 
the  clerk,  and  shall  be  sealed  with  the  seal  and  signed  by  the 
cleric  of  this  court. 

RULE  XVI. 

Official  examiners  of  title. — An  oflicial  examiner  of  title,  before 
he  is  licensed  and  admitted  to  practice  as  such,  must  file  the 
bond  required  by  Rule  3  of  the  Rules  of  the  Court  of  Appeals 
relating  to  applications  to  practice  as  official  examiners  of  title, 
approved  by  the  presiding  justice  of  the  Appellate  Division  of 
the  Supreme  Court  in  this  department.  In  case  of  the  death 
or  insolvency  of  either  of  the  sureties,  the  ofiicial  examiner  of 
title  must  forthwith  file  a  new  bond  with  new  sureties  fully 
complying  with  said  rule.  Each  applicant  for  a  license  as  an 
oflScial  examiner  of  title  must  also  produce  such  evidence  of 
character  and  as  to  the  standing  in  regard  to  financial  trans- 
action's as  the  Appellate  Divipion  of  this  department  mav  require, 
(Adopted  May  27,  1909.) 

RULE  XVII. 

Calendar.— A  new  calendar  will  be  made  up  for  the  January 
Term.  Cases  not  upon  the  printed  calendar  may  thereafter  he 
noticed  for  argument  for  any  day  of  the  term,  and"  may  be  add(Ml 
to  the  calendar,  after  the  printed  records  have  been  filed,  upon 
filing  with  the  clerk  a  note  of  issue  and  proof  of  service  of 
notice  of  argument;  and  will  be  placed  upon  the  day  calendar 
when  reached  in  their  regular  order:  but  no  case  will  Ix*  placeil 
upon  the  day  calendar  until  the  briefs  have  been  filed,  without 
special  order  of  the  court.     (In  efl'ect  January  1,  1916.) 


RULE  XVIII. 

Dismissal  of  appeal;  failure  to  serve  case. — After  an  appeal  has 
been  taken  to  this  court  the  appeal  may  be  dismissed  cm  motion 
upon  notice  of  three  days  for  failure  by  appellant  to  mwke.  or 
serve,  his  proposed  case,  or  to  procure  the  settlement  thereof,  or 
to  print,  serve  and  file  the  record,  or  to  serve  and  file  his  point.'*, 
or  for  any  other  unreasonable  delay  upon  his  part  in  prosecuting 
the  appeal.  Tf  the  resnonden't  fails  to  serve  or  file  his  points 
within  the  time  allowed  therefor,  the  appellant  may  serve  upon 
respondent  a  written  demand  that  the  reprpondent  file  and  serve 
his  points,  and  upon  filing  proof  of  service  of  such  demand  and 
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showing  that  three  days  have  elapsed  since  such  service,  and 
that  the  respondent  has  not  served  and  filed  his  brief »  the  case 
may  be  placed  upon  the  day  calendar  when  reached  in-  its  regular 
order,  and  the  respondent  sliall  not  be  heard  upon  the  argument 
of  the  appeal  except  b^  leave  of  the  'Court.  (In  eifect  January 
I,  1916.) 

NOTICE. 

Indeof  all  records  on  Appeal  in  front  part  of  Case. 

The  daily  sessions  of  the  Court  are  held  from  2  o'clock  p.  m. 
to  6  o'clock  p.  M.,  except  Fridays  only,  when  Court  uits  from  10 
A.  M.  to  1  p.  H.    No  Court  on  Saturdays. 

The  session  appointed  for  July  is  for  one  day  only,  and  Court 
meetH  at  2  P.  M.  on  that  day,  for  handing  dcm^n  decisions,  admis- 
aions  of  attorneys,  and  the  hearing  of  original  motions  in  this 
Court.     No  argument  of  an  appeal  will  be  heard  on  that  day. 

Counsel  will  be  heard  orally  on  motions  to  dismiss  appeals, 
amend  decisions,  etc. 

All  stipulations,  notes  of  issue,  and  motion  papers  must  be 
properly  endorsed  on  the  back  for  filing. 

No  fl[tipulation  reserving  any  of  the  first  fifty  cases  on  the 
general  calendar  beyond  the  first  Friday  will  be  honored  except 
by  order  of  the  Court.  After  the  day  calendar  is  made  up  —  at 
3  oclock  p.  M. —  stipulations  in  any  case  are  too  late.  Tlie  clerk 
liaH  then  no  power  to  leave  a  number  off. 

No  case  will  be  given  a  place  on  the  calendar  until  the  original 
record,  settled  by  the  trial  court,  has  been  filed  with  the  clerk. 

The  full  number  of  cases  and  points  (16)  are  required,  without 
which  appeals  may  not  be  heard. 

The  sixteen  printed  copies  of  the  c^se  required  by  Rule  41  to  be 
filed  with  the  clerk,  must  be  bound  in  light-colored  (not  dark) 
paper. 

The  county  dork's  certiflcato.  or  waiver  thereof  under  section 
.3301  of  the  Code  of  Civil  Procedure,  is  a  necessary  part  of  the 
printed  case  on  appeal. 

Coun-sel  whose  names  appear  in  the  calendar  will  be  notified 
by  telegram'  collect,  when  case  is  on  day  calendar,  unless  other- 
wise desired. 

Every  exhibit  presented  to  tUe  Court  must  be  plainly  marked 
with  the  address  of  counsel  presenting  the  same,  as  well  as  the 
title  of  the  cause,  in  order  to  ensure  its  return. 

Decisions  of  the  Court  are  handed  on  Wednesdays  at  2  p.  m. 
when  the  Court  is  in  session,  and  on  the  Tuesday  appointed  in 
July. 
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Attom^a  desiring  to  be  notified  by  telegram  collect,  of  any 
daoisioa  should  bo  request  the  clerk. 

Remittiturs  are  sent  on  the  dav  the  decision  is  made,  or  the 
day  following,  to  the  county  clerk  of  the  county  in  which  the 
appeal  arises,  except  in  appeals  from  Surrogate's  Court,  when 
they  are  sent  to  the  clerk  of  the  Surrogate's  Court. 

Request  for.  copies  of  opinions  should  be  addressed  to  the 
clerk  of  the  Justice  writing  the  opinion. 
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fiULBS  OF  STTPI^EMP  COURT  — FIRST  JUDICIAL  DISTRICT 
IN  NEW  YORK  COUNTY  — TRIAt  TERM. 

(Amended  1912,  1913,  1914,  1915,  1916) 


Rdues  fob  the  RBamjkTion^  of  thb  Tual  Tbbms  or  m 
SaPBBME  Court  in  thb  First  Judioial  District  in  New 
York  County  and  to  Rboulate  thb  Calendar  Praotice 
Therein. 

Rule  1.  General  Calendars. 

Rule  2.  Reserved  causes;  motions  in  respect  to  calendar. 
Rule  3.  Pre/erred  causes. 

Rule  4.  Trial  Terms;  number  of;  time  of  holding;  time  of  open- 
ing; what  causes  tried  at,  respectively. 
Rule  5.  Special  Issues. 

Rule  6.  Special  Calendar;  Short  Cause  Calendar. 
Rule  7.  Day  Calendars. 
Rule  8.  Finea  imposed  on  delinquent  jurors. 

RULE  I. 

Gmeral  calendars.— >  The  calendar  of  issues  of  fact  to  be  tried 
by  the  jury  in  New  York  county  shall  consist  of  two  separate 
eftlendars,  known  respectively  as  General  Calendar  No.  1  and 
General  Calendar  No.  2,  which  shall  be  made  up  from  time  to  time 
as  ordered  by  the  Appellate  Division  of  the  Supreme  Court  in  the 
First  Department,  and  these  calendars  shall  remain  for  the 
successive  Trial  Terms  of  the  court  until  new  calendars  are 
prepared.  There  shall  be  placed  upon  Calendar  No.  1  all  tort 
actions,  except  actions  in  ejectment  and  replevin  and  to  recover 
damages  for  the  conversion  of  personal  property,  and  upon  Cal- 
endar No.  2  all  actions  not  on  Calendar  No.  1.  A  note  of  issue 
must  specify,  in  addition  to  the  particulars  required"  by  section 
977  of  the  Code  of  Civil  Procedure,  the  number  of  the  calendar 
on  which  the  cause  is  to  be  placed  as  above  provided,  and  the 
clerk  shall  not  receive  a  note  of  issue  unless  it  complies  with  this 
provision.  New  causes  that  have  been  regularly  noticed  for 
trial  and  a  note  of  issue  duly  filed  after  the  making  up  of  the 
general  calendars  shall  be  put  at  the  foot  of  the  proper  calendar 
according  to  date  of  issue.  A  cause  on  either  of  said  general 
calendars  may  be  reserved  generally  and  so  marked  by  the  clerk 
at  any  time  if  the  parties  file  a  consent  to  that  effect.  Alt 
motions  or  applications  in  regard  to  the  calendars,  except  as 
provided  by  Rules  3,  6,  fi  and  7,  must  \ye  heard  by  or  made  to 
the  justice  holding  Part  jtl  in  regard  to  the  Calendar  No.  1. 
and  the  justice  holding  Part  XIV  in  regard  to  Calendar  No.  2. 

At  least  ten  days  before  the  first  Monday  of  a  Trial  Term  the 
calendar  clerk  of  the  Trial  Terms  shall  prepare  a  Trial  Calendar 
No.  1  containing  so  many  of  the  pending  causes  on  General  Calen- 
dar No.    1   not   reserved  generally   as   the  justice   holding   Part 
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Ill  shall  direct,  and  a  Trial  Calendar  No.  2  contaimng  so  m-any 
of  the  pending  causes  on  General  Celandar  No.  2  not  reserved 
generally  as  the  justice  holding  Part  XIV  shall  direct.  Such 
Trial  Calendars  shall  be  posted  in  said  clerk's  office  and  published 
in  the  New  York  Law  Journal  on  Saturday,  Monday  and  Tuesday. 
Any  party  to  a  cause  appearing  on  such  Trial  Calendars  may 
serve  notice  on  the  calendar  clerk  and  on  the  attorney  for  the 
other  parties  to  the  cause  before  four  o'clock  Tuesday  afternoon 
to  the  effect  that  the  cause  is  to  be  marked  ready  for  trial,  and. 
if  no  motion*  tor  postponement  is  made  as  hereinafter  provided, 
the  cause  shall  be  marked  ready  by  the  clerk;  but  if  no  party 
shall  serve  such  notice  the  cause  shall  be  marked  reserved 
generally.  If,  however,  a  party  desires  to  apply  to  the  court  for 
a  postponement,  or  to  have  the  cause  marked  reserved  generally, 
he  shajl  serve  upon  the  attorneys  for  tJie  other  parties  not  later 
than  twelve  o'clock  on  Wednesday  noon-  written  notice  specifying 
the  grounds  of  the  application  for  postponement  and  also  copies 
of  any  affidavits  and  exhibits  upon  which  the  motion  will  be 
made,  which  notice,  affidavits  and  exhibits,  with  proof  of  service, 
must  be  filed  with  the  calendar  clerk  before  four  o'clock  Wed- 
nesday afternoon.  A  party  intending  to  oppose  such  nrotion 
must  serve  any  affidavits  and  exhibits  in  opposition  and  file  the 
same  with  proof  of  service  not  later  than  four  o'clock  Thursday 
afternoon.  The  justices  holding  Parts  III  and  XIV,  respectively, 
shall  hear  and  determine  all  motions  for  postponement  of  causes 
on  their  sever il  calendars,  and,  provided  the  papers  are  indorsed 
*'  for  argument,"  counsel  may  briefly  argue  such  motions,  which 
shall  be  heard  and  disposed  of  on  Friday  so  far  as  practicalile. 
The  calendar  clerk  shall  thereupon  post  in  his  office  and  publish 
on  Saturday  and  Monday  in  the  Law  Journal  the  list  of  causes 
marked  ready  for  trial,  or  sucli  part  thereof  as  the  said  justices 
may  respectivelv  direct.  (Amended  July  8,  1916;  in  effect 
September  1,  1916.) 

RULE  II. 

Reserved  causes;  motions  in  respect  to  calendar. —  Causes 
marked  reserved  generally,  if  younger  issues  have  been  reached 
in  regular  order,  and  causes  in  which  new  trials  have  been  ordered, 
may  be  placed  on  the  appropriate  Ready  Calendar  on  filing  a 
consent  with  the  calendar  clerk ;  or  a  party  may  apply  to  the 
justice  holding  either  Part  III  or  XIV  of  the  Trial  Terms,  as 
the  case  may  require  upon  two  days'  notice  for  an  order  placing 
such  a  cause  upon  the  Trial  Calendar  or  upon  a  Day  Calendar 
as  the  court  may  direct. 

Annually,  during  the  month  of  June,  or  at  such  other  time 
or  times  as  the  Appellate  Division  in  the  First  Department  may 
direct,  a  call  shall  be  made  of  all  causes  on  each  of  the  General 
Calendars  marked  "  reserved  generally  "  or  "  stayed  "  or  **  jury 
disagreed "  or  "  juror  withdra\\'n."  The  Part  in  which  such 
call  shall  be  made  and  the  justice  to  make  the  same  shall  be 
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designated  by  the  Appellate  Division,  and  said  justice  shall  have 
power  to  adjourn  the  call  from  day  to  day  until  it  is  completed. 
A  list  of  the  causes  to  be  so  called  shall  be  published  in  the  Law 
Journal  at  least  eight  days  before  the  call. 

If,  upon  such  call,  it  shall  appear  that  the  plaintiff  has  un-. 
reasonably  neglected  to  proceed  m  the  action  or  that  younger 
iiisiies  have  been  tried  in  their  regular  order,  the  defendant  or 
one  or  more  defendants  in  the  action  may  move  to  dismiss  the 
complaint  as  provided  for  in  Rule  36  of  the  General  Rules  of 
Practi<*e,  provided  notice  of  motion  to  that  effect  and  any 
affidavits  or  exhibits  be  served  upon  the  plaintiff  five  days  before 
such  call.  Upon  such  motion,  the  court  may  make  an  order  dis- 
mifl»ing  the  complaint,  or  if  it  is  made  to  appear  that  failure 
of  the  plaintiff  to  bring  the  action  to  trial  has  not  been  im- 
rea.sonabIe.  the  court  may  place  the  cause  at  the  foot  of  the 
appropriate  Ready  Calendar,  or  otherwise  dispose  of  it  as  justice 
may  require  and  on  such  terms  as  may  be  just.  If  upon  such 
call  any  party  to  a  cause  in  which  no  such  motion  is  made  shall 
answer  ready,  or  shall  have  theretofore  filed  with  the  calendar 
clerk  a  notice  so  stating,  the  cause  shall  thereupon  be  marked 
ready  for  trial  and  placed  at  the  foot  of  the  appropriate  Ready 
C-alendar  unless  otherwise  directed  by  the  court.  If,  however, 
upon  such  call  none  of  the  parties  to  th-e  cause  appears  or  ans^vers 
ready  or  files  notice  as  aforesaid,  then  the  same  shall  be  stricken 
from  the  General  Calendar  and  subsequently  restored  only  upon 
ser\'ice  of  a  new  notice  of  trial  and  filing  of  a  new  note  of  issue, 
whereupon  it  shall  be  placed  upon  the  appropriate  General  Calen- 
dar as  of  the  date  when  restored  and  not  as  of  the  date  of 
original  issue.  (Amended  Jujy  8,  1916;  in  effect  September  1, 
1916.) 

RULE  III. 

Preferred  causes. — A  party  claiming  to  be  entitled  to  a  prefer- 
ence under  section  791  of  the  Cwle  of  Civil  Procedure  may  apply 
therefor  to  the  Court  at  Part  II,  in  the  manner  prescribed  by 
section  703.  If  the  application  for  a  preference  be  gran'ted.  the 
court  shall  direct  the  cause  to  be  placed  upon  an  appropriate 
Day  Calendar  for  a  day  certain  for  trial,  and  called  after  the 
causes  then  upon  such  Day  Calendar  marked  ready.  If  the 
party  who  has  moved  for  the  preference  shall  not  be  ready 
to  proceed  with  the  trial  when' the  cause  is  called  for  trial,  the 
court,  in  its  discretion,  may  allow  an  adjournment,  or  send  the 
c^use  to  the  foot  of  the  Ready  Calendar,  or  direct  a  dismissal  or 
inquest,  or  otherwise  dispose  of  the  cause  as  justice  may  require. 

The  justices  holding  Part^  III  and  XTV  in  charge  of  Calendars 
Xos.  1  and  2.  respectively,  may,  on  application  of  any  party  to  a 
cause  brought  by  or  against  a  receiver  of  a  corporation  and  on 
hve  days'  notice  to  the  other  party,  direct  that  such  cause  be 
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granted  a  preference  over  older  usiies  and  placed  on  the  Ready 
alendar  or  on  a  Day  Calendar  for  trial  as  it  may  direct,  alihotigli 
no  notice  of  application  for  a  preference  may  have  been  Berved 
with  the  notice  of  trial  a»  provided  in  section  793  of  the  Code  nf 
Civil  Procedure.  (Amended  July  8^  1016;  in  effect  September  1. 
1916.) 

RULE  IV. 

Trial  terms;  number  of;  time  of  holding;  time  of  opening; 
what  causes  tried  at,  respectively. —  There  shall  be  twenty  Trial 
Terms  of  the  Supreme  Court  to  be  known  respectively  an  Trial 
Terms,  Part  I  to  XX  inclusive.  Each  of  said  terms  shall  com- 
mence on  the  first  Monday  of  January,  February,  March,  April, 
May,  June,  October,  November  and  December  in  each  vear,  and 
shall  continue  to  and  until  the  Friday  preceding  the  ^rst  ^(on- 
day  of  the  following  term,  or  until  the  term  shall  be  adjourned 
without  day. 

The  Trial  Terms  shall  open  at  10  a.  m.  on  each '  trial  day 
during  the  term  and  shall  continue  in  Rcsaion  until  4:30  P.  M. 
Part  I  shall  be  the  Criminal  Term  of  the  Supreme  Court  and  shall 
be  held  in  the  Criminal  Court  Building  or  in  the  County  Court 
House  in  the  County  of  New  York.  Part  II  shall  be  the  Trial 
Term  for  the  disposition  of  the  Special  Calendar  uncWr  Rule  6. 
In  Parts  III  to  XIII,  inclusive,  shall  be  tried  causes  from  Oen- 
eral  Calendar  No.  1.  In  Parts  XIV  to  XVITT,  inclusive,  shall 
be  tried  causes  from  General  C^ilendar  No.  2.  In  Parts  XIX  and 
XX  shall  be  tried  such  causes  from  General  Calendars  Nos.  1  and 
2  as  shall  from  time  to  time  be  ordered  by  the  Appellate  DiviRion 
or  as  may  be  sent  from  other  Parts.  (Amended,  1913,  1914;  Julv 
8,  1916;  in  effect  September  1,  1916.) 


RULE  V. 

Special  issues. — All  questions  of  fact  ordered  or  directed  to  be 
tried  by  a  jury,  all  issues  and  questions  of  fact  in  special  pro- 
ceeclingB,  and  all  issues  and  questions  of  fact  which  have  been 
stated  for  trial  in  pursuance  of  sections  970  and  971  of  the  Code 
of  Civil  Procedure,  and  all  controverted  questions  of  fact  of 
which  any  party  has  a  constitutional  right  of  trial  by  jury,  and 
in  any  proceedings  for  the  probate  ai  a  will  in  which  any  con- 
troverted questions  of  fact  arise  which  a  Surrogate  of  the  County 
of  New  York  shall  direct  to  be  tried  at  a  Trial  Term  of  the 
Supreme  Court  to  be  held  within  the  Coimty  of  New  York  under 
section  2538  of  the  Code  of  Civil  Procedure,  shall  be  placed  upon 
Calendar  No.  2  in  the  order  of  filing  with  the  calendar  clerk  of 
the  order,  directing  the  cause  to  be  so  placed  or  of  the  order  or 
direction  for  the  trial  by  jury  or  of  the  order  stating  the  issues 
or  quest  ions  of  fact  to  be  tried  by  jury.  (Amended  October  16, 
1916.) 
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RtJM  VI. 

SpecUl  GAlendar|  abort  cause  oaleBdax.— Subd.  1.  In  an  aotioii 
wherein  the  plaintiff  seeks  to  recover  a  debt  or  liquidated  demand 
upon  a  bond  or  other  obligation  for  the  payment  of  a  speeifie 
amn  ol  mjomej,  or  upon  a  bond  or  undertaking  on  appeal,  or  upon 
a  negotiable  instrument,  or  for  gocxis  sold  and  delivered,  either 
party  may,  after  the  cause  has  been  placed  upon  the  Qeneral 
Calendar,  upon  two  days'  notlee  tp  the  opposing  party,  apply 
to  the  justice  holding  Part  II  for  an  order  placing  said  cause 
ttpon  the  Special  Calendar  for  trial,  and  the  cause  thereupon 
ahall  be  tried  and  disposed  of  at  Part  II. 

Subd.  2.  In  an  action  wherein  the  plaintiff  seeks  to  recover 
upon  an  aeconnt  stated,  or  for  wages,  salary  or  compensation 
for  senrlcea,  or  upon  a  policy  of  insurance,  or  for  rent  or  hire 
of  real  or  personal  property,  or  for  money  had  and  received,  or 
for  money  loaned,  or  on  a  statute  where  the  sum  sought  to  be 
recovered  is  a  sum  of  money  other  than  a  penalty  or  on  a 
guaranty,  the  plaintiff  may,  at  the  ftrst  term  at  which  the  cause 
iriiall  have  beoi  placed  upon  the  General  Calendar,  upon  five 
days'  notice  to  the  defendant,  and  upon  competent  proof  bv 
affidavit  of  the  facts  upon  which  the  eause  of  aotion  la  based, 
apply  to  the  justice  holding  Part  II  for  an  order  placing  said 
eauae  upon  the  Special  Calendar  fot  trial.  Copies  of  the  affl- 
darita  and  exhibits,  if  any,  upon  which  the  application  is  based, 
must  be  served  with  the  notice  of  the  applicaticA.  If  upon  the 
affidavits  so  submitted  and  the  affidavits  of  the  opposing  party 
the  court  shall  be  satisfied  that  there  is  no  substantial  defense 
to  the  action,  or  that  the  answer  was  not  interposed  in  good 
faith,  or  was  interposed  for  the  purpose  of  delay,  the  court  may 
filaee  the  cause  upon  the  Special  Calendar  in  Part  II.  The 
eoart  may,  in  its  discretion,  grant  or  deny  the  applieation,  with 
or  without  coats,  or  upon  terms,  such  as  admitting  facts  not 
actually  controverted,  consenting  to  the  examination  before  trial 
of  a  party  or  witnesses,  prodncinp  books,  papers  or  documents  or 
giving  security  to  secure  the  plkintiff  in  the  event  of  final  judg- 
ment being  in  his  favor.  The  papers  upon  which  such  applica- 
tion shall  be  made  and  the  answering  affidavits,  if  any,  must  be 
filed  with  the  Calendar  Olerk  before  twelve  o'clock  noon  of  the 
day  for  which  the  applieation  is  noticed,  and  no  oral  argument 
will  be  heard  upon  sueh  application,  unless  so  ordered  by  the 
justice  holding  Fart  IT. 

Subd.  3.  In  an  action  on  contract,  express  or  implied,  other 
than  a  contract  to  marry,  either  party  may  apply  in  Part  II 
on  two  days*  notice  to  the  adverse  party  for  an  order  placing 
the  cause  upon  the  Special  Calendar.  Upon  such  application, 
!f  it  appears  by  affidavit  and  the  pleadin^^s  to  the  eatisfaction  of 
the  Justice  holding  Part  TI  that  the  trial  of  the  action  will  not 


RULES  OF  SUPREME  COURT. 

occupy  more  than  two  hours,  and  that  no  good  reason  exists  why 
the  action  should  not  be  promptly  tried,  tie  may  direct  the  cause 
to  be  placed  upon  the  Special  Calendar  in  Part  II,  and  the  cause 
shall  thereupon  be  disposed  of  in  its  regular  order  on  such  cal- 
endar. The  papers  upon  which  the  application  \9  made  and  the 
answering  affidavits,  if  any,  must  be  filed  with  the  calendar  clerk 
before  twelve  o'clock  noon  of  the  day  for  which  the  application 
is  noticed,  and  no  oral  argument  will  be  heard  upon  such  appli- 
cations unless  ordered  by  the  justice  holding  Part  IT. 

Subd.  4.  All  causes  and  all  questions  and  issues  of  fact  «»rderecl 
on  the  Special  Calendar  shall  be  placiil  therecm  in  the  order  of 
filing  with  the  calendar  clerk  of  the  order  directing  the  cause 
to  be  so  placed,  and  shall  be  called  and  tried  in  that  order,  unless 
postponed  for  good  cause  shown  by  affidavit  to  the  satisfaction 
of  the  justice  holding  Part  II.  If  the  trial  of  any  cause  which 
is  placed  upon  the  Special  Calendar  upon  the  ground  that  it 
will  not  occupy  more  than  two  hours  shall  nevertheless  actually 
occupy  more  than  that  time,  the  court  may,  in  its  discretion,  stop 
the  trial  and  send  the  cause  to  the  foot  of  the  appropriate  Gen- 
eral Calendar.  If  at  any  time  there  shall  be  more  causes  upcm  the 
Special  Calendar  than  can  be  promptly  tried  and  disposed  of  in 
Part  II  the  justice  holding  said  part  may  send  said  causes,  or 
any  of  them,  to  Part  XIV,  where  they 'shall  be  placed  upon 
the  Day  Calendar  and  tried  and  disposed  of  in  like  manner  as 
the  other  causes  on  the  Day  Calendar  in  that  part.  (Former 
Rule  V,  renumbered  and  amended,  October  16,  1916.) 


RULE  yiL 

Day  calendars. —  The  clerk  shall  make  up  a  separate  Day 
Calendar  for  each  day  of  the  term  of  the  causes  from  Calendars 
Nos.  1  and  2  set  down  for  trial  on  such  day.  The  Day  Calendar 
of  causes  from  General  Calendar  No.  1  shall  be  called  at  Part  III 
at  3:30  o'clock  P.  M.  Day  Calendar  of  causes  from  General  Cal- 
endar No.  2  shall  be  called  at  Part  XTV  at  3:30  o'clock  p.  m. 
The  causes  on  each  of  the  Day  Calendars  shall  remain  thereon 
from  day  to  day  until  they  are  tried  or  otherwise  disposed  <if. 
Causes  on  the  Dav  Calendar  from  Calendar  No.  1  shall  l)e  sent 
for  trial  to  PartsIII,  IV,  V,  VI  VII.  VIII.  IX,  X,  XI,  XII  and 
XIII.  Causes  on  the  Dav  Calendar  from  Calendar  No.  2  sliall 
be  sent  for  trial  to  Parts  XIV,  XjL  XVI,  XVII  and  XVIII. 
Aft-er  the  call  of  the  calendar  at  3:30  oVlock  p.  M.  in  Parts  III 
and  XIV,  the  justices  there  presiditig  shall  assign  for  the  follow- 
ing morning  one  or  more  causos  to  each  of  the  several  parts.  No 
application  to  postpone  the  trial  of  a  cause  shall  in  any  case  be 
entertained  after  such  cause  has  been  .sent  to  a  part  for  trial  and 
no  cause  so  assigned  shall  again  be  placed  upon  the  Day  Calen- 
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dar,  except  by  order  of  the  justice  holding  the  part  from  which  it 
was  sent  for  good  cause  shown  to  him  by  affidavit  but*  such  cause 
shall  remain  in  the  part  to  which  it  has  been  sent  for  trial  until 
finally  disposed  of.  In  addition  to  the  Day  Calendar  the  clerk 
shall  prepare  a  calendar  to  be  known  as  the  Supplementary  Cal- 
endar, from  which  the  justices,  in  Parts  III  and  XIV,  in  the 
event  of  the  Day  Calendar  being  disposed  of,  may  assign  causes 
to  the  several  parts.  When  a  cause  has  been  tried  and  the 
jury  disagreed,  or  for  any  reason  there  has  been  a  mistrial  or 
a  juror  has  been  wit'hdra\\Ti,  the  cause  may  be  restored  to  the 
Call  Calendar  or  to  the  Day  Calendar  from  which  it  was  sent 
for  trial,  or  may  be  set  down  for  trial  upon  another  day  of  the 
same  week  at  which  it  as  tried  by  the  justice  holding  the  part 
frnni  which  it  was  sent  for  trial.  In  case  a  Trial  Term  shall  not 
have*  business  enough  to  occupy  it  during  court  hours,  causes  from 
either  Parts  III  or  XIV  only  shall  be  sent  to  it  for  trial.  The 
calendar  clerk  shall  have  charge  of  the  calendars  herein  provided 
for.  All  orders  relating  to  tlie  calemlar  and  all  notes  of  issue 
of  causes  to  be  placed  upon  the  calendars  shall  be  filed  with 
said  calendar  clerk.  The  said  clerk  shall  each  week  make  up 
two  calendars  of  causes  from  the  General  Calendars  for  trial  at 
Trial  Term,  which  calendars  shall  be  published  at  least  two  days 
before  the  same  are  called.  These  calendars  shall  be  called  by  the 
justices  of  the  court  holding  Parts  III  and  XIV  on  Friday  of 
each  week  at  2  o'clock  p.  M.  unless  another  day  is  specifically 
fixed  by  him  to  call  such  calendars.  Causes  on  such  calendars 
may  bo  set  doMTi  for  trial  on  any  day  in  the  week  following 
in  case  it  should  appear  upon  the  call  of  either  of  the  calendars 
cm  Friday  that  the  number  of  causes  set  do>vn  for  trial  on  the 
following' week  will  not  be  sufficient  to  occupy  the  available  time 
of  all  the  Trial  Terms  of  the  court  to  which  the  causes  are  to 
lie  assigned.  The  justices  holding  Parts  III  and  XIV  shall  order 
a  calendar  of  causes  from  the  proper  General  Calendar  to  be 
made  up  and  called  on  \Vednesday  morning  at  10  o'clock.  Upon 
the  call  of  such  calendar  causes  may  be  set  down  for  any  day  of 
tlip  week  in  which  the  calendar  is  called  or  for  the  succeeding 
week.  VVlien  a  cause  has  appeared  and  has  been  called  for  the 
scH>ond  time  in  either  of  the  Call  Calendars  on  a  subsequent  call, 
it  miisft,  when  reached,  be  assigned  to  the  l>ay  Calendar  for  trial 
ttv  go  to  the  foot  of  the  proper  General  Calendar,  unless  it 
fthould  be  made  to  appear  by  affidavit  to  the  satisfaction  of  the 
CHJurt  that  the  cause  should  be  further  adjourned,  in  which  case 
it  shall  be  adjourned  to  such  time  as  the  court  shall  fix,  and 
when  the  cause  is  again  called  the  same  must  be  assigned  to  the 
Day  Calendar  for  trial  or  go  to  the  foot  of  the  General  Calendar. 
When  a  cause  has  thus  bespn  set  down  on  a  call  of  either  of  the 
calendars  on  any  Friday  or  Wednesday  for  trial   and  appears 
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upon  the  Day  Calendar  it  muat  be  tried  or  go  to  the  loot  of  the 
Generad  Calendar,  unless  it  appears  by  affidavit  to  the  Aatiafac- 
tion  of  the  justice  cffiiing  the  Day  Calendar  that,  in  oonsequenoe 
of  the  happening  of  an  event  siil^e  the  cause  was  set  do\vii  for 
trial,  the  trial  cannot,  with  iustioe  to  one  of  the  parties,  proceed. 
The  court  may  then  direct  tne  cause  to  &»  set  down  for  trial  on 
another  day  in  the  same  or  following  week  of  the  term  or  place 
the  cause  on  the  Friday  Call  Qalei^ar.  If  it  shall  appear  by 
affidavit  to  the  sat ief action  of  the  court  that  counsel  who  is  to 
try  any  cause  upon  a  Day  Calendar  expects  to  argue  a  cause 
upon  a  Day  Calendar  of  the  Supreme  Court  ot  the  United  States, 
or  the  Court  of  Appeals  of  the  State  of  New  York,  or  the  United 
States  Circuit  Court  of  Appeals,  or  any  Appellate  Division  of  the 
Supreme  Court,  or  is  acturaily  engaged  in  the  trial  of  a  cause 
in  a  federal  or  state  court  of  record,  except  the  Municipal 
Court,  sitting  in  the  County  of  New  York,  Bronx,  Kings,  Queens, 
Nassau  or  Richmond,  the  cause  shall  be  adjourned  until  such 
argument  or  trial  ia  concluded,  unices  the  trial  in  which  the 
counsel  is  engaged  is  likely  to  be  protracted.  But  a  cause  on 
the  Day  Calendar  shall  not  be  adjourned  on  account  of  the  en- 
gagement of  counsel  for  more  than  three  days  except  by  the  court 
or  upon  the  consent  of  all  the  parties  to  the  cause.  Not  more 
than  two  causes  shall  be  held  ready  on  one  Trial  Calendar  for 
one  counsel  in  addition  to  the  cause  in  which  he  is  engaged  unl  ^oe 
otherwiee  ordered  by  the  court.  In  any  such  case  the  counsel 
who  is  to  try  the  causes  must  be  designated  on  the  call  of  the 
Day  Calendar  on  Monday  morning.  (Amended  'Miay  2  and 
October  16,  1916.) 

RULB  vm. 

Fines  imposed  on  delinquent  jurors. — An  order  directing  a 
deliauent  juror  to  show  cause  why  the  .payment  of  a  fine  should 
not  be  enforced  must  be  granted  by  ana  made  returnable  before 
the  justice  by  whom  said  fine  is  imposed  and  made  returnable  at 
the  Trial  Term  to  which  said  justice  is  assigned  upon  such  day 
and  at  such  time  as  be  shall  designate. 

Where  a  justice  by  whom  a  fine  was  imposed  has  ceased  to  be 
a  member  of  the  court,  or  has  been  designated  as  a  member  of 
the  Appellate  Division  of  the  Appellate  Term,  or  has  been  assigned 
to  hold  Special  Term^  or  is  absent  or  unable  for  any  reason  to 
hear  or  determine  the  matter,  ^e  order  directing  the  delinquent 
juror  to  ehow  cause  in  such  case  must  be  granted  by  and  made 
returnable  before  and  heard  and  determined'  by  *the  justice 
assigned  to  hold  Part  III,  upon  such  day  of  the  term  and  at  such 
time  as  he  shall  designate.  ( Adopted  Mardi  2,  1016;  amended 
July  8,  1916;  in  effect  September  1,  1916.) 
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RULE  IX. 

Accounts  of  trustees. —  In  a|l  actions  or  proceedings  brought 
in  the  Supreme  Court  involving  an  accounting  of  a  testamentary 
trustee  or  a  trustee  under  a  deed,  notice  ol  such  action  or  pro- 
ceeding must  be  given  to  the  State  Comptroller  before  a  judg- 
ment or  order  is  made  passing  the  accounts  of  such  trustee*-. 
(Adopted  May  19,  1916;  amended  July  8,  1916;  in  effect  Sep- 
tember I,  1B16.) 
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—  SPECIAL  TERM. 

(Amended,  1909,   1913,   1914,   1916) 


Rules  for  the  Reciut.atiox  of  the  Special  Terms  of  the 
Supreme  Court  in  the  First  Judicial  District  and  Estab- 
lishing THE  Calendar  Practice  Therein. 

RULE  I. 

Special  Term  for  hearing  litigated  motions. —  There  shall  be  a 
•Special  Term  of  the  Supreme  Court  for  the  hearing  of  litigated 
motions  to  commence  on  the  first  Monday  of  each  month  and  to 
continue  until  the  Friday  preceding  the  first  Monday  of  the  suc- 
ceeding month,  which  term  shall  be  held  every  day  except  Satur- 
days, Sundays  and  legal  holidays.  The  Court  shall  open  at  half- 
past  ten  in  the  morning  and  shall  continue  until  all  business 
before  the  Court  has  been  disposed  of.  This  Special  Term  shall  be 
known  aa  Special  Term,  Part  1. 

RULE  II. 

Motion  calendar;  notes  of  issue;  appearance  of  counsel;  appli- 
cation for  final  judgment;  motion  for  judgment  on  pleadings. — 
Motions  may  be  noticed  for  any  day  during  the  term.  The  clerk 
of  Special  Term,  Part  I,  shall  make  up  a  calendar  for  each  day. 
The  order  to  show  cause  or  notice  of  motion,  with  proof  of  service 
thereof,  must  be  filed  with  the  clerk  before  the  date  on  which  the 
motion  is  noticed  to  be  heard,  except  where  an  order  to  show  cause 
is  granted  returnable  in  less  than  two  days,  when  the  clerk  at  any 
time  before  the  day  for  hearing  may  place  the  motion  on  the 
calendar,  or  the  justice  assigned  to  said  part  of  the  court  may 
place  the  motion  on  the  calendar  on  the  day  upon  which  the  order 
to  show  cause  is  returnal)le.  This  calendar  will  be  called  at  the 
opening  of  the  court  and  no  motiim  will  be  heard  that  is  not  upon 
the  calendar.  On  the  hearing  of  a  motion  upon  such  calendar  but 
one  counsel  on  each  side  will  be  heard,  and  not  more  than  fift(»en 
minutes  will  be  allowwl  to  each  coiuisel  imless  the  court  shall 
otherwise  order.  Application  for  tinal  judgment  where  an  inter- 
locutory judgment  has  \h\m\  entered  and  an  account  has  been 
taken,  or  otiier  proceeding  had  }>eforc  a  referee,  or  for  a  final  judg- 
ment in  an  action  for  divorce  under  section  1774  of  the  Ccnle  of 
Civil  Procedure,  motions  for  a  new  trial  on  the  ground  of  surprise 
or  newly  discovered  evidence,  moti<ms  to  confirm  a  referee's^  report 
and  for  final  judgment  in  an  action  or  proce<Mling  in  which  ast 
issue  of  fact  has  been  trie<l  by  a  jury  or  by  a  ix»feree,  where  appli- 
cation to  the  court  for  final  judgment  or  final  order  is  necessary, 
applications  for  the  appointment  of  commissioners  or  for  a  final 
order  or  judgment  in  a  proceeding  to  condenm  real  estate  for 
public  use,  motic^  •  loi  judgment  upon  the  pleadings  under  section 
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547  of  the  Code  of  Civil  Procedure,  trial  of  an  iHsuc  of  law, 
brought  on  and  tried  by  the  court  as  a  contested  motion  under  sec- 
tion 976  of  the  Code  of  Civil  Procedure,  may  be  noticed  for  and 
made  at  Part  I  of  the  Special  Term  for  the  hearing  of  litigated 
motions  upon  any  day  of  the  July,  August  and  September  terms, 
or  at  any  other  time  when  Part  IH  of  the  Special  Term  is  not  in 
session.  The  justice  assigned  to  Part  I  of  the  Special  Term,  if  he 
d<K's  not  deem  it  important  that  such  application  should  be  heard 
during  the  time  when  Part  III  is  not  in  session,  may  adjourn  the 
same  to  the  next  term  of  Special  Term,  Part  III.  (Amended, 
1914;  in  effect  February  1,  1914.) 

RULE  III. 

Proof  xeqnired  in  assignment  cases  or  dissolution  proceedings.— 
In  all  actions  or  proceedings  in  which  the  accounts  of  an 
assignee  for  the  benefit  of  creditors  or  of  a  receiver  appointed  in 
an  action  or  in  a  proceeding  for  the  dissolution  ol  a  corporation 
are  presented  for  settlement  or  to  be  passed  upon  by  the  Court, 
a  notice  or  a  copy  of  an  advertisement  requiring  the  creditors  to 
present  their  claims  to  a  referee,  must  be  mailed  to  each  creditor 
whose  name  appears  on  the  books  of  the  assignor  or  corporation, 
with  the  postage  thereon  prepaid,  at  least  twenty  days  before  the 
day  specified  in  such  notice  or  advertisement.  Proofs  of  such 
mailing  shall  be  required  on  the  application  for  a  final  decree  pass- 
ing the  accounts  of  the  assignee  or  receiver  unless  proof  is  fur- 
ni.sbed  that  personal  service  of  such  notice  or  copy  of  advertise- 
ment has  been  made  upon  the  creditor. 

RULE  IV. 

Special  Tenn  for  ex  parte  bnsineas. —  There  shall  be  a  Special 
Term  of  the  Supreme  Court  for  the  transaction  of  ex  parte  busi- 
ness, to  be  held  on  the  first  Monday  of  each  month  and  to  con- 
tinue to  and  including  the  Saturday  prior  to  the  first  Monday  of 
the  following  month.  The  Court  shall  open  4it  half-past  ten 
oclock  in  the  morning,  and  shall  continue  in  session  until  four 
o'clock  in  the  afternoon,  except  Saturdays,  upon  which  day  the 
Coiu*t  may  be  adjourned  at  twelve  o'clock  noon,  and  shall  he  open 
every  day  in  the  year,  except  Sundays  and  legal  holidays.  This 
Special  Terra  shall  be  known  as  Special  Term,  Part  2.  The  justice 
assigned  to  Part  2  shall  also  attend  to  the  drawing  of  jurors  for 
the  Trial  Terms  of  the  Supreme  Court. 

RULE  V. 

What  Blatters  must  be  brought  before  Special  Term  for  ex  parte 
business. —  Applications  for  all  Court  orders,  ex  parte  or  by  con- 
sent, or  where  notice  is  not  required  or  has  been  waived,  must  be 
made  to  Special  Term,  Part  2.  Any  eaf  parte  Court  order  errantofl 
by  any  justice  of  the  Court  other  than  the  one  assigned  to  linld 
Part  2  of  the  Special  Term,  shall  not  be  entered  by  the  clerk.  All 
applications  for  judgment  in  actions  where  the  defendant  has 
faiteil  to  appear,  or  has  waived  notice  of  motion  for  judgment  or 
has  consented  thereto,  except  in  actions  for  divorce,  all  proeccd- 
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ings  under  the  Domestic  Relations  Law  for  tlie  adoption  ot  chil- 
dren, and  all  proceedings  under  the  luHanity  Law  for  the  eonimit- 
ment  of  a  person  alleged  to  he  innane,  shall  be  made  to  <4aid 
JSpecial  Term,  Part  2,  and  shall  not  be  made  to  any  other  Court 
or  justice.  All  orders  for  the  examination  of  parties  or  witnenaes 
in  supplementary  proceedings,  or  to  perpetuate  testimony,  or  for 
the  examination  of  parties  before  trial  or  for  the  examination  pf 
witnesses  under  letters  r(^atory,  or  foreign  commissions,  or  in 
aid  of  an  attachment,  or  for  any  other  purpose,  or  in  any  proceed- 
ing (except  an  order  to  show  cause  or  a  warrant  issued  under 
section  2269  of  the  Code  of  Civil  Procedure,  which  must  be  made 
returnable  before  Part  1  of  the  Special  Term),  shall  be  made 
returnable  before  the  justice  assigned  to  hold  said  Special  Term, 
Part  2,  unless  made  returnable  before  a  referee  or  commissioner 
under  express  statutory  authority;  and  all  writs  of  habeas 
corpus  or  other  writs  that  are  required  by  law  to  be  returnable 
at  a  Special  Tern\  of  the  Supreme  Court,  or  before  a  'justice 
thereof,  must  be  made  returnable  at  the  said  Special  Term.  Part 
2,  or  before  the  justice  assigned  to  hold  the  same.  Any  writ  or 
order  before  mentioned  returnable  elsewhere  shall,  upon  its  re- 
turn, be  transferred  to  said  Special  Term,  Part  2,  for  hearing 
and  decision.  If  not  so  transferred,  the  writ  or  order  nhall  be 
disregarded.  In  actions  for  absolute  divorce  or  to  annul  a  mar- 
riage, where  no  answer  is  interposed,  a  reference  to  take  pr<x>f 
will  not  be  granted.  In  such  cases  the  application  for  judgment 
must  be  made  at  the  Spec-ial  Term,  Part  3,  and  the  case  placed 
upon  the  preferred  calendar  as  hereinafter  provided,  ^^*heneve^ 
the  justice  assigned  tt)  either  Part  1,  Part  2  or  Part  3  of  the 
Special  Term  is  disqualified  from  hearing  any  application  or 
motion  that  shall  be  brought  on  before  him,  he  may  send  such 
application  or  motion  to  such  other  Part  of  the  Special  Term  as 
he  shall  select,  to  be  there  heard  and  disposed  of. 

Proceedings  under  section  034  of  the  Building  Code  and  all 
other  proceedings  instituted  In  the  Supreme  Court  authorized  by 
said  Building  Code  must  be  heard  in  the  said  Special  Term,  Part 
2.  If  a  jtiry  is  demanded,  the  justice  holding  such  tenu  may 
continue  such  proceeding  before  the  justice  holding  one  of  the 
'J  rial  Terms,  where  a  jury  shall  forthwith  be  impaneled  and  the 
questions  dett^rmined  and  the  procee<ling  tlnally  disposed  of  as 
required  by  said  Building  Clode.  In  case  neitlier  of  the  Trial 
'Jerms  is  in  session,  the  justice  assigned  to  the  said  Special  Term, 
Part  2,  may  impanel  a  jury  and  dispose  of  the  proceeding  as 
required  by  the  said  Building  Code. 

in  an  application  for  a  commitment  under  section  80  of  the 
Insanity  Law  (chap.  32,  Laws  of  1909)  it  must  be  shown  by  the 
petition  or  by  an  aciompiuiying  affidavit  whether  or  not  the  per- 
son alleged  to  be  insane  is  confined  on  a  criminal  charge,  or  on 
bail  pending  the  determination  of  a  criminal  charge,  or  in  official 
custody  for  the  purpose  of  ascertaining  his  condition  after  a  crim- 
inal charge  has  been  made  against  him.  If  a  criminal  charge  is 
pending  against  the  person  thus  alleged  to  be  insane,  two  days' 
iM.tice  oi  liie  time  and  place  of  {resenting  the  application  to  tlie 
court  or  a  justice  thereof  must  be  given  to  the  district  attorney. 
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In  case  of  a  rehearing  and  a  review  of  tlie  proceedings  already 
had  and  of  the  order  of  coniniitnient  under  section  83  of  the 
Insanity  Law  (chap.  32,  Laws  of  llU)fl),  the  justice  assigned  to 
Part  2  of  tlie  Special  Term  may  send  the  question  of  the  insanity 
of  .such  alleged  lunatic  to  either  part  of  the  Trial  Term  for  trial 
before  a  jury  as  required  by  said  secticm.  The  justice  trying  such 
proeec^ding  before  a  jury  shall  certify  the  verdict  to  the  justice 
assigned  to  Part  2  of  the  Special  Term,  who  shall  make  the  order 
a.s  required  by  such  section. 

All  applications  to  the  court  in  the  summary  proceedings  au- 
thorized by  sections  57  and  74  of  the  Public  Service  Commissions 
Law  (chap.  480,  Ijiws  of  1900)  shall  be  made  at  Part  2  of  the 
Special  Term,  which  court  shall  grant  the  necessary  firal  order 
or  judgment  if  the  corporation  proceeded  against  fails  to  answer 
within  the  time  allowed  by  the  court.  If  an  answer  is  interposed, 
the  justice  holding  Part  2  of  the  Specjal  Term  shall  fortiiwith 
transfer  the  action  or  proceeding  to  Special  Term,  Part  3,  which 
court  shall  immediately  inquire  into  the  facts  and  circumstances 
and  grant  the  proper  judgment  or  order,  provided,  however,  that 
the  juHtice  assigned  to  Special  Term,  Part  3,  may  from  time  to 
time  aH8ign  such  actions  or  proceetlings  to  the  other  parts  of  the 
Special  Term  for  hearing  and  decision.  (As  amended  Dec.  17, 
1909;   Nov.  20,  1917,  in  effect  Jan.  1,  1018.) 

RULE  VL 

Regulations  governing  insolvent  assignments^ — The  follor/:Lug 
regulations  will  apply  to  all  the  insolvent  assignments  for  tha 
benefit  of  creditors  and  applications  to  the  Court  thereunder: 

Subdivision  1.  Duties  of  the  Clerk. —  The  clerk,  in  addition  to 
the  books  now  kept  by  him,  Khali  provide  a  rc^gister  and  docket. 

In  the  register  shall  be  entered  in  full  every  decree  and  linal 
order  made  in  the  proceedings  according  to  date,  and  the  docket 
shall  ctmtain  a  brief  memorandum  of  each  day's  proceedings  ac- 
cording to  their  respective  titles. 

The  register  and  dfx-ket  shall  be,  at  all  times  during  Court 
hours,  open  for  public  ins{>ection. 

Subdivision  2.  Each  petition  or  order  or  decree  filcKl  shall  be 
indorsed  with  the  day  and  date  of  such  flling,  and  the  papers  in 
each  case  shall  be  kept  in  a  file  by  themselves. 

Subdivision  3.  No  paper  shall  be  permitted  to  be  taken  off  the 
files  oi  the  Court  for  any  puipose,  except  on  an  order  of  the 
Court. 

Subdivision  4.  Every  paper  filed  shall  have  a  brief  memoran- 
dum indorsed  on  the  outside  cover,  showing  the  nature  thereof. 

Subdivision  5.  C'opies  of  any  and  all  papers  in  these  proceed- 
ings shall  be  furnished  to  any  person  applying  for  same  upon  the 
payment  of  the  legal  fees. 

Subdivision  6i  Process. — All  process,  citations,  summons  and 
subpoenas  shall  issue  out  of  the  Court  imder  the  seal  thereof  and 
be  attested  by  the  clerk. 

Subdivision  7.  Appearances. —  Any  party  mav  appear  in  these 
proceedings,  either  in  person  or  by  attorney  —  if  by  attorney  the 
name  of  such  attorney,  with  his  place  of  business  jind  residence, 
shall  be  indorsed  on  each  and  every  paper  filed  by  him,  and  his 
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Subdivisiun  8.  Schedules. —  The  schedule  of  liabilities  and 
£U)sels  required  to  be  filed  by  the  assignor  or  assignee  shall  fully 
and  fairly  state  the  nominal  and  actual  value  of  tiie  assets,  aud 
the  cause  for  the  difference,  and  a  separate  af^davit  will  be  re- 
quired whieli  shall  fully  explain  the  cause  of  such  difference.  If 
required  the  affidavits  of  disinterested  experts  as  to  such  value 
must  be  furnished. 

Subdivision  9.  Signing  of. —  WTiere^  there  may  be  more  than 
one  sheet  of  paper  necessary  to  contain  the  schedules,  each  page 
siiali  be  signed  by  the  person  or  persons  verifying  the  same.  The 
slieets  of  paper  on  which  the  schedules  are  written  shall  be 
securely  fastened  before  the  filing  thereof,  and  sliall  be  indorsed 
with  the  full  name  of  the  assignor  and  assignee,  and  when  filed 
by  an  attorney  shall  also  be  indorsed  with  his  name  and  business 
address. 

Subdivision  10.  Filing  by  Assignee. —  Should  the  schedules  be 
filed  by  the  assignee  there  must  be  a  full  afildavit  made  by  such 
assignee  and  some  disinterested  expert,  showing  the  nature  an4 
value  of  the  property  assigned. 

Subdivision  11.  Name  and  Residenco. —  The  name,  residence, 
occupation  and  place  of  business  of  the  assizor,  and  name  and 
place  of  business  of  the  assignee,  may  be  mv^orporated  in  the 
afiidavit  or  annexed  to  the  schedules. 

Subdivision  12.  Recapitulation. —  There  shall  be  a  recapitula- 
tion at  the  end  of  the  schedules  as  follows: 

Debts  and  liabilities  amount  to  $  ;  assets  nominally  worth 

$  ;  assets  actually  worth  $ 

Subdivision  13.  Contingent. —  Contingent  liabilities  shall  ap- 
pear on  a  separate  sheet  of  paper. 

Subdivision  14.  Amendments  of. — ^Application  to  Okmend  the 
schedules  shall  be  made  by  verified  petition,  in  which  the  amend- 
ments sought  to  be  made  shall  appear  in  full  and  such  amend- 
ments shall  be  verified  in  the  same  manner  as  the  original  ached* 
ules  were  verified. 

Subdivision  15.  Bond  of  Assignee. —  The  bond  shall  be  joint 
and  several  in  form,  and  must  be  accompanied  by  the  affidavit 
prt'Scribed  by  section  812  of  the  Code  of  Ci\il  Procedure,  and  also 
ijy  the  afiidavit  of  each  surety,  setting  forth  his  business  and 
where  it  is  carried  on,  the  amount  of  his  debts  and  liabilities,  and 
the  description  and  value  of  property,  real  or  personal,  owTied  bv 
him,  so  that  it  may  appear  that  he  is  worth  the  amount  in  whicti 
he  is  required  to  justify  over  and  above  his  debts  and  liabilities. 

Subdivision  16.  Justifleation  of  Sureties. —  The  Court  may 
in  its  discretion  require  any  surety  to  appear  and  justify. 

Sub<liviflion  17.  At  lea.st  one  of  such  sureties  shall  be  a  free- 
holder. If  the  penalty  of  the  bond  be  twenty  thousand  dollars  or 
over,  it  may  be  executed  by  two  sureties  justifying  each  in  that 
sum,  or  by  more  than  two  sureties,  the  amount  of  whose  justifi- 
cation vmited  is  double  the  penalty  of  the  bond. 

Siibdivision  IS.  Provisional. —  The  affidavit  upon  which  appli- 
cation is  made  for  lenve  to  file  a  provisional  bond,  must  show 
fully  and  fairly  the  nature  and  e?:U-»«t  of  the  property  assigned, 
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and  guod  and  sufficient  reasons  tnust  be  shown  whj  the  schedules 
cannot  be  filed^  and  it  must  appear  satisfactorily  to  the  Court 
that  a  necessity  exists  for  the  filing  of  such  provisional  bond,  and 
ior  the  purposes  of  this  act  the  affidavit  so  tiled  shall  be  deemed 
a  schedule  of  the  assigned  property  until  such  time  as  the  r^ular 
schedules  shall  be  filed. 

Upon  the  tiling  of  the  schedules  the  amount  of  the  bond  will 
be  determined  finally,  and  should  the  provisional  bond  already 
tiled  be  deemed  sufficient,  an  order  will  be  granted  making  such 
bond  as  approved  the  filial  bond. 

Subdivision  19,  Ajssignee. —  Every  assignee  shall  keep  full, 
exact  and  regular  books  of  account  of  all  receipts,  payments  and 
expend! lures  of  money  by  him,  which  said  books  shall  always, 
during  business  hours,  be  open  to  the  inspection  of  any  person 
ititerested  in  the  trust  estate. 

«:>ubdi vision  20.  In  making  sales  at  auction  of  personal  prop- 
ertv,  the  assignee  shall  give  at  least  ten  days*  notice  of  the  time 
ana  place  of  the  sale  and  of  the  articles  to  be  sold  by  advertise- 
ment in  one  or  more  newspapers,  and  he  shall  give  notice  of  the 
sale  at  auction  of  any  real  estate  at  least  twenty  days  before  such 
sale.  Upon  such  Siales  the  assignee  shall  sell  by  printed  cata- 
icfgue,  in  parcels,  and  shall  file  a  copy  of  such  catalogue,  with  the 
prices  obtained  fot  tlie  goods  sold,  with  his  final  account. 

Subdivision  21.  When  any  notice  is  served  on  tho  creditors  of 
the  insolvent,  pursuant  to  the  provisions  of  the  statute,  or  these 
rules,  by  mail,  every  envelope  containing  such  notice  shall  have 
upon  it  a  direction  to  the  postmaster,  at  the  place  to  which  it  is 
Bent,  to  return  the  same  i6  the  sender  witliin  ten  davs  unless 
called  for.  Upon  every  ai>p  Heat  ion  made  to  the  Court  upon  such 
service,  an  affidavit  shall  be  presented  showing  whether  any  such 
notic<»s  have  teen  returned. 

Subdivision  22.  Upon  an  application  made  for  a  general 
citation,  the  assignee  shall  file  \vith  his  petition  his  account, 
with   the  vouchers. 

Subdivision  23.  The  assignee  must  file  an  account  in  all  cases, 
which  shall  be  referred  ior  examination. 

Discharge. —  No  discharge  shall  be  granted  an  assignee  who 
has  not  advertised  for  claims  pursuant  to  section  4  of  the  statute 
&nd  the  30th  subdivision  of  this  rule. 

Xd  discharge  can  be  granted  an  assignee  and  his  sureties  in 
any  case,  whether  the  creditors  have  been  paid,  or  have  released 
or  have  entered  into  composition  or  not,  except  in  a  regiihir  pro- 
ceeding for  an  accounting,  under  section  20  of  the  act,  coinnienced 
by  petition  for  citation  and  citation  thereon  to  all  persons  inter- 
ested in  the  estate. 

»^ubdivision  24.  Substituted  Assignee. —  Whenever  an  assiprnee 
shall  have  been  removed,  either  on  his  own  petition  or  on  the 
petition  of  any  person  interested  in  the  estate,  and  another  per- 
son appointed  aa  assignee  in  his  place  and  stead,  a  certified  copy 
of  the  order  made  on  such  petition  shall  })e  filed  and  recorded  \n 
the  clerk's  office  of  the  coimty  wherein  the  original  assignment 
waa  recorded,  and  the  clerk  of  the  county  shall  make  such  suit- 
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able  entry  on  the  margin  of  the  record  of  the  original  aHsignment 
as  will  show  the  appointment  of  such  substituted  aRnignee.  and 
the  said  certified  copy  of  the  order  shall  be  attached  to  the  orig- 
inal assignment. 

SulxliviKion  25.  Account  of  Assignee. —  The  account  of  the 
assignee  Khali  be  in  the  nature  of  a  debit  and  credit  statement; 
he  shall  del)it  himself  with  the  assets  as  shown  in  the  schedulea 
as  tiled,  and  credit  himself  with  any  decrease  as  well  as  expenses. 

Subdivision  2G.  The  statement  of  expenditures  shall  be  full 
and  complete,  and  the  vouchers  for  all  payments  shall  be  attached 
to  the  account. 

Subdivision  27.  The  affirmative  on  the  accounting  shall  be 
with  the  assignee,  and  objections  to  the  accoimt  may  1h»  presented 
to  the  referee  in  writing,  or  be  brought  out  on  a  cross-examina- 
tion, and  in  the  latter  case  they  must  be  specifically  taken  and 
entered  in  the  minutes. 

Subdivision  28.  The  testimony  taken  shall  be  signed  by  the 
several  witnesses^  and  attached  to  and  tiled  with  a  report  of  the 
refei-ee. 

Subdivision  20.  Report  of  Referee. —  Th?  report  of  the  referei» 
shall  show  all  the  jurisdictional  facts  necessary  to  confer  power 
on  the  Court,  such  as  the  proper  execution  and  acknowledgment 
of  the  assignment,  the  recording  of  the  same,  the  filing  i»f  the 
schedules  and  bond,  the  advertising  for  creditors,  the  issuing  of 
the  citation,  the  presenting  of  the  account,  and  when  any  items 
may  be  disallowed  in  the  account  of  the  assignee,  the  same  shall 
be  fully  set  out  in  the  report.  ^ 

Subdivision  30.  ^rotire  to  Present  Claims. — A  copy  of  the 
notice  of  advertisement  requiring  creditors  to  present  their  claims 
must  be  mailed  to  each  crwlitor  whose  name  ap])ears  on  the  books 
of  the  assignor,  with  the  postage  thereon  prepaid,  at  least  thirty 
days  before  the  days  specified  in  such  advertisement,  and  pnxif 
of  such  mailing  must  be  required  on  the  application  for  a  final 
decree,  unless  personal  service  thereof  is  made  upon  such  cretl- 
itors. 

Subdivision  31.  The  decision  of  the  referee  after  the  trial  of 
a  disputed  claim  under  sectitm  26  of  the  general  assignment  act. 
shall  be  filed  with  the  clerk  of  the  Court,  and  a  copy  served  on 
the  defeated  party.  The  Court  shall,  on  application  of  either 
partv,  confirm  the  said  report,  and  the  decision  of  the  referee 
shall  be  reviewed  only  by  appeal  from  the  f^rder  confirming  the 
report  to  the  Appellate  Division. 

RULE  VII. 

Special  Terms  for  trial  of  issues  of  law  and  of  fact — TKere 
shall  be  six  Special  Terms  of  the  Supren^e  Court  for  the  trial  (>f 
issues  of  law  and  issues  of  fact  triable  by  the  court,  and  for  the 
hearing  and  decisions  of  other  matters  and  special  proceedings 
not  (otherwise  provided  f^i,  to  Ihj  known  respectively  as  Parts 
111,  IV,  V,  VI,  Vll  and  VI II.  Each  term  shall  commen(»e  on  t.h«» 
first  Monday  of  each  month,  and  shall  continue  until  the  Friday 
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preceding  the  first  Monday  of  the  succeed ing  month.     Amended, 
1909,  19145    in  effect  November  16,  1914.) 

RULE  vni. 

A  G<?neral  Calendar  of  all  the  issues  of  fact  triable  by  the  court 
fcithuut  a  jury  in  the  county  of  New  York  shall  be  madp  from 
time  to  time  as  shall  be  ordere<l  by  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Department.  Such  calendar  shall  con- 
tinue to  be  the  Ceneral  Calendar  for  every  successive  Special 
Term  until  a  new  (jeneral  Calendar  is  ordered  as  aforesaid.  New 
ca.se8,  as  they  are  noticed  for  trial,  shall  be  placed  at  the  foot  of 
this  General  Calendar  lipon  filing  a  note  of  issue  as  required  by 
the  Code  of  Civil  Procedure.  A  motion  to  correct  this  (ieneral 
Calendar  may  be  made  on  two  days'  notice  to  the  opposing  party 
at  Part  3  of  the  Special  Term  on  the  call  of  any  Friday  Calendar. 

There  shall  also  be  made  up  a  Special  Calendar  upon  which 
shall  be  placed  all  issues  of  law  now  at  issue,  and  upon  which 
shall  be  placed,  at  the  foot  thereof,  new  issues  of  law  hereafter 
noticed  for  trial. 

There  shall  al.so  be  made  up  a  Special  Calendar  which  sliall  be 
known  as  the  Preferred  Calendar,  upon  which  shall  be  placed  all 
undefended  actions  for  divorce  or  for  annulment  of  marriage  or 
for  a  separaticm;  all  actions  entitled  under  the  Code  or  the  Gen- 
eral or  Special  Kules  of  Practice  to  a  preference;  all  applications 
for  judgment  in  actions  where  issues  nave  been  framed  and  sent 
to  a  jury  fi>r  trial;  all  applications  for  final  judgment  where  an 
interlocutory  judgment  has  been  entered  and  an  account  has  been 
taken  or  other  proceedings  Jiad  before  a  referee;  all  motions  for 
a  new  trial  upon  exceptions  or  on  the  ground  of  surprise  or 
newly  discovered  evidence;  and  excepticjns  to  and  motions  to  con- 
firm a  referee's  report  in  special  proceedings,  including  surplus 
m<mey  proceedings,  and  in  acticjns  in  which  an  issue  of  fact  has 
lieen  tried  by  a  referee  where  application  to  the  court  for  final 
judgment  or  a  final  order  is  necessary;  all  applications  for 
the  appointment  of  commissioners,  for  a  final  order  or  'final  judg- 
ment in  proceedings  to  condemn  real  estate  for  public  use;  all 
applications  for  final  order  in  certiorari  proceedings  or  proceed- 
ings where  an  alternative  w^rit  of  mandamus  has  been  issued;  all 
proceedings  to  review  assessments  for  the  taxation  of  real  and 
personal  property  in  the  county  of  New  York  which  are  now  pend- 
ing or  which  shall  hereafter  be  brought  for  that  purpose;  all 
prcjceedings  to  review  the  assessment  for  taxation  of  special  fran- 
chises or  to  inforce  the  payment  of  taxes  based  thereon  or  proceed- 
ings to  review  the  assessment  thereof  under  section  46  of  the  Tax 
Law  <chap.  62,  Laws  of  1909)  ;  all  applications  for  judgment 
upon  the  pleadings  under  section  547  of  the  Code  of  Civil  Pro- 
cedure, and  all  trials  of  an  issue  of  law  brought  on  as  a  con- 
tested motion  under  section  976  of  the  Code  of  Civil  Procedure. 
The  .Special  Calendar  of  issues  of  law  and  the  Special  Preferred 
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Cftlendftr  herein  provided  for  shall  be  oAlled  and  dinposed  of  in 
Part  3  of  the  Special  Term;  provided,  however,  thAt  the  justice 
assigned  to  Part  3  may  from  time  to  time  assign  issues  of  law 
and  prc'ferred  cases  from  such  calendars  to  the  other  parts  of 
the  Special  Term  for  hearing  and  decisicm. 

Applications  for  final  judgment  in  actions  to  annul  a  marriage 
or  for  ft  divorce  shall  be  made  at  Special  Term,  Part  3,  uprm  the 
judgment-roll,  a  certificate  of  the  county  clerk  that  no  ordet  has 
been  entered  in  the  action  since  the  entry  of  the  interlwutory 
judgment,  or  if  any  such  order  or  orders  have  been  entered,  that 
copies  thereof  are  annexed  to  his  certificate  and  proof  by  aftidavit 
that  no  application  has  been  made  for  an  order  to  the  knowlerlge 
of  the  party  making  application,  or  his  attorney,  except  where 
an  order  has  been  granted  and  a  certified  copy  of  such  order  Is 
annexed  to  the  certillcale  of  the  county  clerk.  Where,  in  such  an 
action,  a  party  other  than  the  party  making  the  applicatitm  has 
appeared  in  the  action,  five  days'  notice  of  such  application,  with 
the  papers  up^m  which  the  same  was  made  and  a  copy  of  the  pro- 
posed final  jiulgment,  shall  be  served  upcm  the  attorney  who  has 
appeared  in  the  acti(m.  In  a  proceeding  for  the  revoc'aticm  of  a 
liquor  tax  certificate,  where  the  issue  has  bet»n  joine<l,  the  prooeod- 
ing  shall  be  placed  upon  the  Preferred  Calendar  called  in  Special 
Term,  Part  3,  and  disposed  of  as  other  cases  upon  the  said  calen- 
dar. In  case,  however,  the  Issue  is  joined  in  such  a  proceeding  too 
late  to  place  it  on  the  calendar  of  the  June  Special  Term  in  any 
year,  It  may  be  brought  on  by  either  party  during  July,  August 
or  September,  at  Special  Term',  Part  2,  and'there  heard  and  deter- 
mined. In  case  a  proceeding  is  not  so  brought  on  in  Part  2,  aa 
hereinbefore  provide<l,  before  the  first  Mondav  in  October,  it  shall 
be  placed  upon  the  I*referred  Calendar  to  be  called  at  Special 
Term,  Part  3,  for  the  October  term.  (Amended  1909;  1914; 
Nov.  20,  1917,  in  effect  Jan.  1,  1918.) 

RULE  IX. 

Calendar  of  causes  from  general  calendar  for  trial  at  Special 
Term.    When  cause  on  Day  Calendar  will  be  passed. — The  clerk 

of  Part  3  of  the  Special  Term,  with  the  assistance  of  the  special 
deputy  clerk  assigned  to  such  part,  and  of  the  clerk  of  Part  4, 
shall  each  week  make  up  a  calendar  of  causes  from  the  General 
Calendar  for  trial  at  Special  Term,  which  calendar  &hall  be  pub- 
llslied  at  leaht  two  days  before  the  same  is  called.  This  calendar 
shall  be  called  by  (he  justice  assigned  to  Special  Term,  Part  3,  on 
Friday  of  each  week  at  2  o'clork  p.  M.,  unless  another  day  is  spe- 
cifically fix<'d  by  him  to  call  such  (alcndnr.  Causes  on  such 
calendar  may  be  set  dnwn  for  trial  on  any  dav  in  the  week  follow- 
ing. In  case  it  slinuM  appear  upon  the  call  of  the  calendar  on 
Fridav  that  the  number  of  (ausc^  set  down  for  trial  in  the  follow- 
ing  week  will  not  be  suniciciit  to  occupy  the  available  time  of  all 
the  parts  of  the  Sjjccial  Term  of  the  court  assigned  to  the  trial  of 
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equity  cauRes,  the  jtistice  assigned  to  Special  Term,  Part  3,  shall 
order  a  calendar  of  causes  from  the  General  Calendar  to  be  made 
up  and  to  be  called  upon  Wednesday  morning  following  at  10 
o'clock.  Upon  the  call  of  such  calendar,  causes  may  be  sot  down 
for  any  day  of  the  week  in  which  the  calendar  H  so  called  or  for 
the  succeeding  week.*  The  said  clerks  shall  make  up  a  Day 
Calendar  for  each  day  from  the  General  Calendar,  upon  which 
bhall  be  placed  all  the  causes  set  down  for  that  day  or  remaining 
undisposed  of  from  previous  days,  which  Day  Calendar  shall 
be  called  in  Part  3  of  the  Special  Term  at  10:15  a.  m.  of  each 
day,  and  causes  therefrom  shall  be  a.'^&igned  to  the  several  parts 
of  the  Special  Term. 

When  a  cause  thus  set  dowp  on  the  call  of  the  calendar  on  any 
Friday  or  Wednesday  for  trial  appears  upon  the  Day  Calendar 
it  must  be  tried  or  go  to  the  foot  of  the  General  Calendar  unless 
it  appears  by  affidavit  to  the  satisfaction  of  the  court  calling  the 
Day  Calendar  that  in  consequence  of  (^e  happening  of  any  event 
since  the  cause  was  so  set  down  for  trial  the  trial  cannot  with 
justice  to  one  of  the  parties  proceed.  The  court  may  then  by 
order  set  tlie  c«iuse  down  for  trial  on  another  day  in  the  term  or 
place  the  cause  on  the  Friday  calendar. 

If  it  slmll  appear  by  affidavit  to  the  satisfaction  of  the  court 
that  counsel  who  is  to  try  any  cause  up(m  a  Day  (^alcndar  expects 
to  prf^e  a  cause  upon  a  Day  Calendar  of  the  Supreme  Court  of 
the  United  States,  or  the  Court  of  Appeals  of  the  State  of  New 
Yf)rk.  or  the  United  States  Circuit  Court  of  Appeals,  or  any 
Appellate  Division  o'f  the  Supreme  Court,  or  is  actually  engaged 
in  the  trial  of  a  cause  in  a  Federal  or  Stale  court  of  record, 
except  the  Municipal  Court,  sitting  in  the  County  of  New  York, 
Bronx,  Rings,  Queens,  Nassau  or  Kichmond,  the  cause  shall  be 
adjourned  until  such  argument  or  trial  is  concluded,  unless  the 
trial  in  which  the  counsel  is  engaged  is  likely  to  be  protracted. 
In  no  other  event  shall  a  cause  upon  t4ie  Day  Calendar  be  passed 
for  the  dav.  (Amended  May  2,  1916;  Nov.  20,  1917,  in  effect 
Jan.  L  191*8.) 

RULE  X. 

Passing  cause;  reservation  of  causes  for  same  counsel. —  In  no 
event  shall  a  cause  on  the  day  calendar  be  passed  from  dav  to 
day  on  account  of  the  engagement  of  counsel  for  more  than  three 
days. 

'  Sot  more  than  two  causes  shall  be  held  ready  on  the  day  cal- 
endar for  one  counsel  in  addition  to  the  cause  in  which  he  is 
engaged,  and  in  all  causes  the  counsel  who  is  to  try  the  same 
must  be  designated,  if  required  by  the  Court,  on  the  call  of  the 
day  calendar. 

RULE  XI. 

Mortgage  foreclosures;  mechanics'  liens. —  In  all  actions  brought 
for  the  foreclosure  of  a  mortgage  or  for  the  foreclosure  of  me- 
chanics' liens,  either  party  may  apply  to  the  Special  Term,  Part 
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•'i.  upon  notice  of  two  days  to  the  adverse  party  to  have  the  oa&e 
placed  upon  the  preferred  calendar,  tu  be  called  in  Part  3  of  the 
Special  Term,  and  if  it  shall  appear  to  the  Court  upon  such 
application  that  the  trial  will  not  be  a  protracted  one,  or  that 
for  any  special  reason  the  case  should  be  promptly  disposed  of, 
it  shall  be  placed  upon  the  preferred  calenclar  for  trial. 

RULE  XII. 

P-referred  causes. —  In  all  actions  in  which  a  preference  is 
given  by  express  provision  of  law,  or  by  the  General  Rules  of 
Practice  or  by  special  rules,  the  party  entitled  to  such  preference 
may.  upon  two  days'  notice,  apply  to  Special  Term,  Part  3,  for 
an  order  placing  the  cause  upon  the  preferred  calendar.  In  case 
such  preference  is  granted,  the  case  shall  be  placed  upon  the  pre- 
ferred calendar  as  of  the  date  when  the  motion  was  made,  and 
shall  be  called  in  its  order. 

RULE  XIII. 

Duration  of  Special  Term:— Xo  Special  Term  shall  l^e  continued 
beyond  the  Friday  preceding  the  commencement  uf  a  new  term, 
except  for  the  purpose  of  completing  a  trial  already  commenced 
during  the  term,  in  which  case  immediately  upon  the  completion 
of  the  trial,  the  Court  shall  adjourn  for  tlie  term. 

RULE  XIV.  , 

Regulating  the  procedure  upon  applications  for  naturalization 
in  the  first  judicial  district. —  .All  npplicationa  of  nlienR  to  he 
admitted  to  become  citizens  of  the  United  Stat*»fl  must  bo  heard 
and  final  action  had  thereon  at  Part  2  of  the  Special  Term. 
Such  hearings  shall  be  had  only  upon  Mondays  and  Thursdays 
at  2  o'clock  P.  M.  of  each  week  during  the  year,  which  are  hereby 
designated  as  tlje  stated  days  for  such  applications.  The  appli- 
cation which  is  required  by  chapter  927  of  the  Laws  of  18n.'>  to 
be  filed  with  the  clerk  of  the  Court  shall  be  so  filed  with  the 
assistant  clerk  of  such  Special  Term  assigned  to  that  branch 
of  the  business.  Such  application  slmll  specify  the  stated  day 
(more  than  fourteen  days  th<'reafter)  when  such  a))plication  will 
be  brought  on   for  liearing  and  final   action. 

Tlie  assistant  clerk  assigned  to  naturalization  Inismess  shall 
make  up  a  calendar  of  such  applications  for  each  of  said  stated 
days,  upon  which  he  will  place  all  such  applications  in  the  ortler 
of  filing,  for  the  days  specified  in  the  application.  The  calendar 
will  })e  called  at  2  o'clock  in  the  afternoon  upon  eacli  stated 
day.  The  hearing  upon  such  applications  sliall  be  iiad  upon  the 
call  of  the  calendar  ami  the  testimony  of  the  applicant  and  his 
witnesses  on  each  application  shall  be  thereupon  taken  in  open 
Court.  Such  testimony  shall  b:»  taken  down  by  the  stenographer 
assigned  to  that  branch  of  the  Court,  and  shall  be  written  out 
and  filed  with  the  application. 

If  the  applicant  fail  to  appear  upon  the  call  of  the  calendar, 
the  application  will   be  disniis  v  I   without  prejudice  to  a   fresh 
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application.  The  special  deputy  to  the  clerk  of  the  city  and 
county  of  Xew  York,  in  Part  8*  of  the  Special  Term,  is  hereby 
directed,  at  all  times  until  a  justice  is  assigned  to  hold  said 
Part,  to  act  as  an  additional  assistant  to  the  clerk  assigned  to 
naturalization  business,  and  to  devote  his  entire  time  to  the 
duties  of  what  is  kno>%'n  as  the  Naturalization  Bureau;  under 
the  general  direction  of  the  special  deputy  in  Part  2  of  the 
Special  Term  and  of  the  assistants  to  such  special  deputy  in  said 
Naturalization  Bureau.     (As  amended  April  22,  1909.) 

RULE  XV. 

Sales  of  real  estate. —  All  sales  of  real  estate,  or  interest  or 
estate  therein  made  in  pursuance  of  any  judgment,  decree  or 
order,  or  by  an  officer  of  the  Court  under  its  direction  must  be 
made  as  directed  by  section  1678  of  the  Code,  and  notice  of  such 
sale  must  be  given  as  prescribed  in  that  section. 

The  referee  or  officer  making  such  sale  shall  cause  to  be  pub- 
lished with  the  notice  of  sale  a  diar^ram  of  the  property  to  be 
sold,  or  of  which  an  interest  therein  is  to  be  sold,  showing  the 
street  or  avenue  upon  which  such  property  is  located,  its  street 
or  avenue  number,  if  any,  and  specifving  the  number  of  feet 
to  the  nearest  cross  street  or  avenue.  Where  such  sale  is  made  to 
satisfy  any  lien  or  charge  upon  the  real  property  sold,  the  ap- 
proximate amount  of  such  l:en  or  charge  shall  be  stated  in  a 
ncite  annexed  to  such  notice  of  sale,  and  whore  there  are  taxes, 
asi.sei«sments  or  other  liens  upon  the  said  property,  which  are  to 
be  allowed  to  the  purchaser  out  of  the  purchase  money,  or  which 
are  to  be  paid  by  the  referee,  the  referee  or  officer  making  such 
sale  shall  also  state  in  a  note  annexed  to  such  notice  of  sale  the 
approximate  amount  of  such  charge  or  lien.  An  unintentional 
error,  however,  in  such  diagram,  or  in  the  amount  of  the  lien  or 
charge  for  which  the  property  shall  be  sold,  or  the  amount  of 
such  taxes  or  other  lien  to  he  aHowed  to  the  purchaser  upon  the 
sale,  shall  not  invalidate  the  sale,  nor  authorize  the  Court  to 
relii've  the  purchaser,  or  order  a  new  sale. 

RULE  XVI. 

Official  examiners  of  title. —  A.  An  official  examiner  of  title. 
before  he  is  licensed  and  admitted  to  practice  as  such,  must  file 
the  bond  required  by  Rule  111  of  the  Rules  of  the  Court  of  Ap- 
peals relating  to  applications  to  practice  as  official  examiners 
of  title,  approved  by  the  Presiding  Justice  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  this  department.  All  bonds  exe- 
eutwl  by  individual  rriretio.^  must  have  annexed  thereto  an  atFi- 
davit  of  each  surety  stating  his  age  and  residence,  with  the  street 
and  number,  and  specificallv  statinoj  the  property  owned  by  the 
surety,  with  a  brief  description  thereof,  and  its  value  and  the 
liens  or  incumbrances  thereon,  with  a  description  of  sucli  liens  or 
incumbrances,  and  the  bnsinega,  if  anv,  of  the  surety,  and  stating 
the  amount  of  his  indebtedness,  whether  there  are  any  existing 
judgments  against  him,  and  the  amount  of  his  property  over  and 
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alN)vo  Buch  iivdc'))UHlm>sH.  lii  v.uhv  ol  Uit.'  deaLh  u/  u  surety  the 
oflieial  examiner  of  title  must  within  thirty  daya  thereafter 
file  a  new  bond  witli  new  mirelies  fully  eompiying  with  this  rule. 
Ji^ach  applicant  for  a  licentse  aa  an  official  examiner  of  title  must 
also  pr.iduce  a  certilicate  of  the  committee  of  character  certify- 
ing that  he  is  of  good  moral  character  and  aa  to  his  standing  In 
regard  to  financial  transactions. 

B.  An  application  for  registration  of  title  to  real  property 
made  under  the  Heal  Property  Law  (chapter  69  of  the  }^aw8  of 
1909)  must  be  made  at  Special  Term,  Part  II,  of  the  Supreme 
Court,  which  is  hereby  designated  the  "  Title  Part "  of  the 
said  court  under  section  371  of  the  said  Qct,  and  the  Justice 
of  the  Supreme  Court  from  time  to  time  assigned  to  Part  II 
of  the  Special  Term  is  hereby  dasignated  as  the  Justice  to  have 
general  supervision  and  control  oi  the  business  coming  under 
the  said  act  in  the  county  of  New  York,  and  all  appncationa 
to  register  title  to  real  property  under  the  said  act  must  be 
rclurnable  at  sadd  Title  Part,  Special  Terra,  Part  11,  of  the 
Supreme  Court. 

C'.  After  the  time  provided  in  the  summons  to  appear  and 
answer  the  complaint  shall  have  expired,  if  there  has  been  no 
appearance  or  answer,  the  applicant  may  applv  to  the  Special 
Term,  Part  II,  for  a  final  judgment  as  providea  tor  in  section  3ft0 
of  the  act,  as  amended  by  chapter  627  of  the  Laws  of  IfllO. 
If  there  has  b«»n  an  apjXMirance  in  the  action  under  the  said 
act,  l)ut  no  answer  b-as  been  internoswl,  he  may  apply  to  the 
court  for  final  judgment  on  eight  aays*  notice  to  all  who  have 
appeared  in  the  action.  In  all  applications  for  judgment  the 
applicant  must  present  to  the  court  prcx)f  bv  affidavit  of  the 
service  of  the  summons  as  required  by  the  said  act,  and  of  the 
appearances  or  answers,  if  any,  in  the  action,  and  that  all  the 
provisions  of  the  act  entitling  the  applicant  to  such  judgment 
have  been  complied  with. 

D.  Wliere  an  answer  is  interposed  which  raises  an  issue  of 
fact  whith  in  an  acti<m  relating  to  the  title  of  real  property 
would  be  triable  by  a  jtirv,  either  party  to  the  action  wno  fe 
entitled  to  have  siich  irkuc  determinetl  may  apply  to  the  Title 
Part  of  the  Special  Term  within  twenty  days  after  issue  has 
been  joincnl  ])y  the  service  of  tlie  plea<lings  to  have  the  issues 
frameil  to  be  tried  by  a  jury,  as  provided  by  section  970  of  the 
Code  of  Civil  Prm-cduixj.  The  trial  of  such  issues  shall  be  had 
and  the  subi^i'quent  procee<iing  in  relation  thereto  shall  be  such 
as  is  prescribed  bv  the  Co<le  of  Civil  Procedure.  After  such  issues 
are  disposed  of,  either  party  to  the  action  may  apply  to  the  Title 
Part  of  the  Special  Term  upon  eight  days'  notice  to  all  who  have 
appeared  in  the  action  for  final  judgment,  and  on  such  applica- 
tion the  court  shall  try  all  other  insucs  in  the  action  not  dis- 
postnl  of  by  the  jury,  or  may  refer  any  such  issues  undisposed 
of  to  be  tried  by  a  referee.  Where  all  issues  hive  been  disposed 
of.  either  party  may  then  upon  notice  of  eight  days  to  all  who 
have  api)eare(rin  the  arli<in  apply  lor  final  judgment  at  the  Title 
Part  of  the  Special  Term. 
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B.  All  applications  to  the  court  after  a  certificate  of  registra- 
tion ha^  been, issued  undei;  the  provisions  of  the  said  act  mui^t  be 
made  at  the  Title  Part  of  the  Special  Term  hereinbefore  desig- 
nated, upon  notice  of  eight  days  to  all  persons  interested  in  the 
a.pplication.  AH  applications  to  the  court  under  section  422 
of  the  act  shall  be  made  at  the  Title  Part,  Part  II,  of  the  Special 
Term,  upon  eight  days'  notice  to  all  person«  in  interest,  as  pro- 
vided in  that  section.  All  applications  made  under  section  42S 
of  the  act  shall  also  be  made  at  the  Title  Part  of  the  Special 
Term,  upon  eight. days*  notice  to  the  city  chamberlain  and  all 
other  parties  who  have  appeared  in  the  action  to  recover  for 
hw«i  or  damage  or  deprivation  of  real  proi)crty  out  of  the  assur- 
ance fund  provided  for  by  the  said  act.  (As  adopted  February 
4,  1909;  amended  April  22,  1900,  December  28,  1910.) 

RULE  XVII. 
Investment  of  money  paid  into  court. —  Tlie  Chamljerlain  of  the 
City  of  New  York,  within  thirty  days  after  it  shall  have  been 
received  by  him,  shall  invest  all  money  paid  into  court  by  deposit 
with  him  in  bonds  of  the  United  States,  bonds  of  the  State  of 
New  York  or  bonds  or  stock  of  the  city  of  Ke>v  York,  and  cause 
the  same  to  be  duly  registered  in  his  name  as  such  Chamberlain ; 
and  hereafter  no  money  so  paid  into  court  shall  be  invested  in 
securities  other  than  those  hereinbefore  s])ecified.  And  the  Oiam- 
berlain  is  Jherebv  required  to  file  in  the  office  of  the  Clerk  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  First  Depart- 
menty  on  or  before  the  1st  day  of  February  in  each  year,  a 
report  showing  the  securities  in  which  money  that  has  been  paid 
into  court  has  been  invested  and  the  date  at  which  the  invest- 
ment was  made.     (Adopted  January  11,  1911.) 

RULE  XVIII. 
Acooiints  of  tmstees. —  In  all  actions  or  proceedings  brought 
in  the  Supreme  Court  involving  an  accounting  of  a  testamentary 
trustee  or  a  trustee  under  a  deed,  notice  of  such  action  or 
proceeding  must  be  given  to  the  State  Comptroller  before  a 
jndgment  or  order  is  made  passing  the  accounts  of  such  trustees. 
(Adopted  May  19,  1916.) 

AMENDED  FORM  IN  FORECLOSURE  CASES. 

(Adopted  by  the  First  Department,  October  13,  1910.) 
The  following  form  has  been  approved  by  the  justices  of  the 
Snprerae  Court  i 

To  comply  icith  the  Amended  RAiles  of  Practice  in  foreclosure 
cfiJtPtt  the  judfjment  shoiild  contain  immediafelif  following  the 
directi&n  to  Seil  and  in  Substitution  for  the  provisions  now  in  use 
the  foltoicinff  profusions : 

Under  the  direction  of  . . ; ,  Esq.,  who  is  hereby  appointed 

referee  for  that  purpose;  the  said  teferee  give  public  notice  of  the 
time  and  place  of  such  sale  according  to  law  and  the  course  and 
practice  of  this  court?  that  the  plaintiff  or  any  other  party  to 
this  action  may  beeonie  the  purchaser  or  purchasers  on  such 
sale:  that  said  referee  eiceetite  to  the  purchafifr  or  purchasers 
on  mich  sale  a  deed  of  the  premises  sold ;  that  such  referee  on 
receiving  the  proceeds  of  sale  forthwith  prfy  therefrom  the  taxes. 
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apsessmenta  and  water  rpntB  which  are  or  mav  become  lions  on 
the  premises  at  the  time  of  sale.  The  said  referee  then  deposit 
the  balances  of  »uch  proceeds  of  sale  in* and  shall  there- 
after make  the  following  payments,  and  his  checks  drawn  for 
that  purpose  shall  be  paid  by  the  said  depository: 

First. —  The  sum  of  $50  to  the  said  referee  for  his  fees  herein. 

Second. —  Advertising  expenses  as  shown  on  the  bills  presented 
and  certified  by  the  said  referee  to  be  correct,  and  duplicate 
copies  of  which  shall  be  left  with  said  depository. 

Third. —  Said  referee  shall  also  pay  to  the  plaintiff  the  sum 

of dollars,  adiudged  to  the  plaintifT  for  his  costs  and 

disbursements  in  this  action,  with  interest  thereon  from  the  date 

hereof,  together  with  an  additional  allowance  of dollars, 

hereby  awarded  to  the  plaintiff,  in  addition  to  costs,  with  interest 

thereon  from  the  date  hereof;  and  also    dollars,  the 

said   amount   so   reported   due   as   aforesaid,   together   with    the 
.  legal  interest  thereon  from  the  date  of  said  report,  or  so  much 
thereof  as  the  purchase  money  of  the  mortgaged  premises  will 
pay  of  the  same. 

Fourth. —  If  such  referee  intends  to  apply  for  a  further  allow- 
ance for  his  fees,  he  may  leave  uiK>n  deposit  such  amount  as 
will  cover  such  additional  allowance,  to  await  the  further  order 
of  the  court  thereon,  after  application  duly  made. 

In  reference  to  this  form,  Hon.  Edw^ard  E-  McCall,  Justice  ol 
the  Supreme  Court,  First  Department,  wrott  under  date  of 
November  5,  1910,  as  follows: 

**  The  form  adopted  applies  to  judgments  of  foreclosure  only, 
and  is  based  upon  Rule  LXXIX  of  the  General  Rules  of  PrAdice 
in  relation  to  deposit  of  moneys  received  by  referees  appointed 
to  sell  real  property  and  was  made  to  meet  the  exigencies  that 
might  arise  upon  the  closing  of  title  of  property  so  sold.  Rule 
LXIX  also  was  taken  into  consideration,  reference  particularly 
being  made  to  pajinents  of  money  out  of  court  to  be  paid  directly 
to  the  *  person  entitled  to  receive  the  same.*  In  no  way  does 
this  agreed  form  interfere  with  the  amended  rules,  nor  is  it 
intendSi  to  be  inferred  therefrom  that  a  new  rule  has  lieen 
adopted,  the  purpose  bring  to  give  official  sanction  to  proper 
payments  to  be  made  by  referees,  without  which  embarrassing 
complications  might  arise  u{)on  the  closing  of  the  title,  if  in- 
sistence was  made  of  strict  adherence  to  Rules  LXIX  and  LXXIX. 
It  would  seem  that  the  form  adopted  in  this  Department  con- 
tains the  essential  features  that  would  be  necessarily  adopted  for 
general  use  throughout  the  State.  In  this  connection  permit  me 
to  call  your  attention  to  the  fact  that  under  the  Rule  LXXIX, 
money  received  by  attorneys  when  dejwsited  in  a  bank  or  trust 
company  must  be  dej)osited  in  a  bank  or  trust  company  author- 
ized to  receive  court  funds  and  that  the  number  of  depositors  is 
limited.'* 

[See  memoranda  in  the  American  Mortgage  Company  v.  Knee- 
land  (Law  Journal.  Ortol)er  ;">,  1010),  and  McCutcheon  v.  Ueu 
beiier    (Law  .lounial,  October   IS,   1910),] 

*A  bank  or  trust  company  authorized  to  receive  on  depofiit  court  funds. 
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BULES  TO  REGULATE  THE  ATTENDANCE  AND  PRESCRIBE 
THE  DUTIES  OF  THE  CLERKS,  ASSISTANT  CLERKS, 
CRIERS,  INTERPRETERS,  STENOGRAPHERS,  LIBRARI- 
ANS  AND  ATTENDANTS  OF  THE  SUPREME  COURT. 

AS  AMENDED  NOVEMBER  27,  1»14. 

RULE  I. 

Special  deputy  clerks  and  assistant  clerks. —  The  special  deputy 
to  the  Clerk  of  the  County  of  New  York  assi^pied  to  each  Special 
and  Trial  Term  of  the  Supreme  Court  shall  attend  on  each  day 
that  the  Court  is  in  session  and  remain  in  attendance  from  nine- 
thirty  o'clock  in  the  morning  until  five  o'clock  in  the  afternoon, 
and  later  if  Court  is  in  session.  The  special  deputy  clerk  assigned 
to  Part  2  of  the  Trial  Terms  shall  have  charge  of  the  General 
and  Special  Calendars  of  the  Trial  Terms.  The  assistants  to 
such  special  deputy  clerk  shall,  in  turn,  as  required  by  him, 
attend  in  Part  2  of  the  Court.  All  orders  ♦•elating  to  the  calen- 
dar, and  all  notes  of  issue  of  cases  to  be  placed  upon  the 
calendar,  shall  lie  filed  with  the  clerk  of  Part  2  of  the  Trial 
Term.  He  shall  make  up  the  General  and  Special  Calendars  of 
.such  Trial  Terms,  and  shall  make  up  a  Day  Calendar  for  each 
day  of  the  term  when  the  Court  is  in  session.  The  clerks  assigned 
to  the  other  Trial  Terms  of  the  Supreme  Court  shall  render  him 
assistance  when  he  requires  it,  when  they  are  not  actually  en- 
gaged in  their  branch  of  the  Court. 

The  special  deputy  to  the  county  clerk  assigned  to  Part  3  of 
the  Special  Term  of  the  Supreme  Court  shall  have  charge  of 
the  General  and  Special  Calendars  of  the  Special  Term,  and  all 
notes  of  issue  of  cases  to  be  placed  upon  the  Special  Term 
Calendar  and  orders  relating  to  the  calendar  shall  be  filed  with 
him. 

The  assistant  clerks  assigned  to  Part  3  of  the  Special  Term 
shall,  in  turn,  as  directed  by  such  special  deputy  clerk,  attend 
the  sitting  of  that  part  and  shall  assist  the  clerk  thereof  in 
preparing  the  calendar.  Special  deputy  clerks  assigned  to  the 
other  Sp€»cial  Terms  for  Trials  shall  render  the  special  deputy 
clerk  of  Part  3  such  assistance  as  he  shall  require  when  the 
'Courts  to  which  they  are  respectively  assigned  are  not  in  session. 

The  special  deputy  clerk  assigned  to  each  Trial  and  Special 
Term  of  the  Court  shall,  subject  to  the  supervision  of  the  justice 
assigned  thereto,  be  responsible  for  the  proper  condition  of  the 
Court  room,  for  the  supply  of  stationery,  and  for  the  attend- 
ance of  the  officers  or  attendants  assigned  to  such  Special  and 
Trial  Terras,  and  for  the  performance  by  such  officers  or  attend- 
ants of  their  respective  duties. 

The  special  deputy  clerk  assigned  to  the  Special  Term  for  the 
Hearing  of  Motions  shall  make  up  a  Day  Calendar  of  motitms  to 
be  heard  each  day  (not  later  than  three  oVlock  for  the  succeeding 
day)  and  shall  cause  the  same  tu  be  published  in  the  Law  Jour- 
nal. He  shall  attend  at  the  call  of  the  calendar  and  render  such 
assistance  as  the  justice  assigned  to  that  term  of  the  Court  shall 
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require.  The  assistant  clerks  assigned  to  that  part  of  the  Court 
shall  attend  eaih  day  from  nine- thirty  o'clock  in  the  morning 
until  live  o'clock  in  the  afternoon,  or  as  much  later  as  may  be 
necessary,  and  shall  perform  such  duties  as  the  deputy  clerk 
assigned  to  that  part  of  the  Court  shall  require.  Ihe  deputy 
clerk  assigned  to  the  Special  Term  for  the  transaction  of  ex  parte 
burliness  shall  attend  from  nine-thirty  o'clock  in  the  morning 
until  five  o'clock  in  the  afternoon,  or  as  much  later  as  the  justice 
assigned  to  that  branch  of  the  Court  shall  require,  and  shall  ren- 
der to  the  justice  such  assistance  as  he  shall  require.  The  assist- 
ant clerks  assigned  to  that  part  of  the  Court  shall  keep  the  rec- 
ords of  the  Court  and  shall  perform  such  additional  duties  as  are 
required  by  the  clerk.  There  shall  be  three  additional  assistants 
to  such  clerk  (to  be  assigned  to  that  part  of  the  Special  Term) 
who  shall  have  charge  of  the  records  of  naturalizaticm  heretofore 
kept  in  the  office  of  the  clerk  of  the  city  and  county  of  Xew  York, 
the  clerk  of  the  Superior  Court  of  the  city  of  New  York  and  the 
clerk  of  the  Court  of  Common  Pleas  for  the  city  and  county  of 
Xetv  York,  who  shall  attend  to  applicants  for  naturalizaticm  and 
keep  the  books  and  re<!ords  relating  thereto,  and  who  shall  per- 
form such  additional  duties  as  said  special  aeputv  clerk  shall  re- 
quire. There  sliall  he  two  otlier  additional  assistants  to  such 
special  deputy  clerk  (to  be  assigned  to  this  branch  of  the  Court), 
who  shall  have  charge  of  the  records  relating  to  assignments  for 
the  benefit  of  creditors  and  who  shall  perform  all  the  clerical 
duties  relating  thereto.  Thev  shall  also  perform  generally  such 
duties  as  may  be  J-equired  of  Iheiti  by  tlie  justices  assigned  to  this 
branch  of  the  Court  or  by  the  clerk  thereof.  The  assistants  to 
this  branch  of  the  Special  Term  shall  attend  the  office  providcni 
for  them  in  the  County  Court  House,  in  the  county  of  Xew  York, 
at  nine-thirty  o'clock  m  the  morning  and  shall  remain  until  five 
o'clock  in  the  afternoon,  and  so  much  later  as  shall  be  necessary. 
The  clerk  assigned  to  the  term  for  the  hearing  of  appeals  from 
the  Citv  Court  and  District  Courts  in  the  citv  of  New  York  shall 
attend  the  sitting  of  the  Appellate  Term  while  in  session,  shall 
keep  the  records  of  siu'h  Court  and  perform  such  duties  in  addi- 
tion as  shall  be  req\iired  of  him  by  the  justices  assigned  to  hold 
such  term.  When  tlie  Court  is  not  in  session  he  shall  attend  each 
day  from  nine-thirty  o'clock  in  the  morning  until  Ave  o'clock  in 
the  afternoon,  and  when  not  occupied  with  the  business  of  such 
appellate  branch  he  shall  assist  the  special  deputy  clerks  of 
Part  2  of  the  Trial  Term  and  of  Part  3  of  the  Special  Term,  and 
perform  such  other  duties  as  may  be  required  of  him  by  any  jus- 
tice of  the  Supreme  Court. 

RULE  II. 

Stenographers. —  There  sliall  be  a  stenographer  attached  to  each 
Special  and  Trial  Term  of  the  Supreme  f^otirt,  whose  duty  it 
shall  be  to  attend  at  the  session  of  the  Court  to  which  he  is  aj» 
signed.  In  case  his  flervicc"^  are  not  needed  in  the  Court  to  which 
he  is  assigned.  It  shall  be  his  duty  to  attend  any  other  term  of 
the  Court  at  which  his  service*  sliall  be  required,  either  by  the 
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jiwtic-e  presiding  at  sudi  other  term  or  by  the  special  deputy 
flerk  attached  thereto.  The  stenographers  assigned  to  the  Spe- 
cial or  Trial  Terms  of  the  Supreme  Court  nuist  attend  in  llie 
Court  House  each  day  at  ten  o'cloclc  in  the  morning,  and  eaili 
stenographer  must  remain  as  long  as  he  is  required  to  1-eniain  hy 
the  justice  presiding  at  the  part  to  which  he  is  assigned.  They 
shiill  also  render  such  assistance  to  any  justice  of  the  Court  as 
he  shall  require.  In  ease  of  the  absence  of  any  stenographer 
from  the  part  to  which  he  is  assigned  owing  to  illness,  or  viien 
owing  to  an  accumulation  of  work  any  such  stenographer  aliall 
\ie  permittci  by  the  justice  presiding  in  such  part  to  absent  hini- 
Felf  ior  a  definite  period  from  the  daiiy  sittings  of  the  Court  for 
the  purpose  of  enabling  him  to  write  out  the  testimony  talven  by 
him,  such  stenc^rapher  may,  subject  to  the  approval  of  such  jus- 
tice, select  anotlier  stenographer  to  take  his  place  during  such 
ieiiiliorary  absence. 

JSuch  temporary  stenographer  shall,  before  acting,  take  the 
oath  of  ollice.  lie  shall  be  paid  by  the  ofKcial  stenographer  wno.-.- 
place  he  takes,  and  his  services  shall  not  be  a  charge  upon  the 
city  or  county  of  Kew  York. 

RULE  111. 

Librarian  and  assistant  librarian. —  It  shall  be  the  duty  of  tao 
librarian  of  the  Appellate  Division  of  the  Supreme  Court  to  take 
charge  of  the  library  of  the  Appellate  Division  of  the  Supreme 
Court,  and  to  perform  generally  such  duties  in  relation  to  such 
library  as  the  justices  shall  require.  He  shall  be  responsible  for 
all  the  books  in  the  librarv,  and  shall  see  to  it  that  all  books 
removed  from  the  library  to  the  Court  room  or  elsewhere  are  re- 
turned to  the  library,  and  shall  be  responsible  generally  for  the 
safekeeping  and  proper  condition  of  the  books  and  furniture  in 
the  library  room. 

RtTLE  IV. 

Interpreters, —  The  .Tustices  of  the  Appellate  Division  of  the 
Supreme  Court  in  .'le  First  Department  will  detail  one  of  the 
mtcrpreters  to  act  atj  chief  interpreter,  whose  duty  it  shall  be  to 
attend  at  the  Court  House  ou  each  day,  except  on  Sundays  and 
legal  holidays,  from  nine-thirty  o'clotJcin  the  morning  until  live 
o"cl(H*k  in  the  afternoon,  and  imtil  each  Xrial  and  Special  Term  of 
the  Court  shall  have  adjourned.  He  shall  keep  a  record  in  a 
tKMik  to  be  provided  for  tjie  purpose  of  the  time  on  each  day  at 
which  each  interpreter  of  the  Court  shall  report  for  duty  and  the 
time  at  which  each  iiiterpretei*  leaves  the  Court, House.  Ho  t*hall 
assign  each  interp»-eter  to  duty  in  the  particular  branch  of  the 
Court  at  vliich  his  services  are  required^  and  sh. :vl  make  a 
monthly  report  to  the  Presidinff  Justice  of  tne  Supreme  Court  in 
the  First  Department  as  to  the  attendance  of  interpreters,  spec- 
ifying the  days  Ahd  portiotis  of  days  that  each  Interpreter  snnll 
have  been  dbsetit  dnd  the  ttianner  in  Which  each  or  the  inter- 
preter^ has  perforrtie<l  hiii  diltibs,  and  \<^ith  such  other  recommen- 
dations as  hfe  shali  consider  proper.    He  shall  at  all  times  obey 
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the  directions  of  any  of  the  justicen  of  the  Supreme  Court  as  to 
the  performance  of  his  duties  and  furnish  interpreters  for  the 
several  parts  of  the  Court  when  calle<i  upon  to  do  so.  The  other 
interpreters  sliall  attend  on  each  day,  except  on  Sundays  and 
legal  holidays,  unless  excused  by  a  justice  of  the  Court  or  by 
the  chief  interpreter,  from  nine-tliirty  o'clock  in  the  morning 
until  live  oVlock  in  the  aftern(Km,  and  as  much  later  aa  any 
branch  of  the  Court  is  in  sessicm.  They  shall  be  under  the  g.'zx- 
cral  direction  of  the  chief  interpreter  and  shall  attend  at  e  .vh 
branch  of  the  Court  as  required  either  by  him  or  by  a  justice  of 
the  Supreme  Court.  Each  interpreter  shall  also  render  any 
service  required  by  any  justice  of  the  Supreme  Court,  whether  in 
Court  or  out  of  Court.  They  shall  report  to  the  chief  interpreter 
their  arrival  and  departure  from  the  Court  liouse,  and  generally 
shall  obey  his  instructicms  in  regard  to  the  performance  of  their 
duties.  NN'hen  not  actually  engaged  at  a  term  of  th^  Court  the 
interpreters  shall  be  in  attendance  at  a  nnmi  to  Im»  "providwl  f*ir 
that  purpose,  so  as  to  be  always  available  when  their  services  are 
required. 

RULE  V. 

Crier  and  assistant  crier. —  The  crier  of  tin*  Appellate  Divisifm 
of  the  Supreme  Court  shall  assign  the  attendants  to  the  Apnellite 
Division  and  to  the  various  Special  and  Trial  Terms  of  the  Su- 
preme Ccmrt.  He  shall  have  general  charge  of  the  attendants, 
and  it  shall  be  his  duty  to  see  that  they  properly  perform  their 
duties.  He  shall  reptirt  to  the  Appellate  Divisitm  of  the  Supreme 
C-ourt  any  erne  of  such  attendants  w^ho  fails  to  attend  and  perform 
the  duties  required  of  him  or  who  in  any  way  misccmducts  him- 
self. He  shall  attend  at  each  session  of  the  Appellate  Division 
of  the  Supreme  Court  and  shall  open  and  adjourn  said  Court,/ 
except  when  hi»>. attendance  is  dispensed  with  by  the  Presiding 
Justice.  He  shall  make  a  report  each  month  to  the  Appellate 
Division  of  any  violation  of  any  of  the  rules  of  the  Court  of 
which  he  is  c(>gnizant,  and  shall  perform  such  other  duties  as  the 
Presiding  .Justice  of  the  Appellate  Divisitm  shall  require. 

The  assistant  to  the  said  crier  shall  attend  at  the  County  Court 
House  in  the  coimty  of  New  York  cm  each  day  from  nine-thirty 
o'clock  in  the  morning  until  five  o'clock  in  the  afternoon,  and  as 
much  longer  as  his  attendance  shall  Ixi  required  by  any  of  the 
justices  of  the  Court,  or  while  any  branch  of  the  Court  is  in  ses- 
sion. In  the  absence  of  the  crier  he  shall  perform  all  the  duties 
of  the  crier,  and  shall  perform  such  other  duties  as  any  justico 
of  the  Supreme  Court  or  the  crier  shall  require.  The  assistant 
crier  shall  wear  while  in  Court,  or  in  the  discharge  of  his  duties, 
a  uniform  such  as  is  now  established  for  the  crier  of  the  Supreme 
Court. 

RULE  VI. 

Attendants. —  The  att^^ndnnts  shall  each  day  attend  the  various 
branches  or  terms  of  the  Court  to  which  they  are  assigned  by  the 
crier  from  nine- thirty  n'clt»ck  in  the  morning  until  five  o'clock  in 
the  afternoon,  or  as  much  longer  as  the  Court  is  in  session  or  as 
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a  justice  of  the  Supreme  Court  requircH  (hem  to  attend.  They 
ahali  report  to  the  clerk  of  the  part  to  which  they  are  anHigned. 
They  shall  wear  the  uniform  now  prescribed  for  the  attendants 
of  the  Supreme  Court.  In  addition  to  their  ordinary  duties  in 
Court  they  sliall  perform  such  other  duties  as  may  I)e  required  of 
them  by  a  justice  of  the  Supreme  Court,  by  the  special  deputy 
clerk  of  the  part  to  which  they  are  assigned,  or  by  the  crier  or 
assistant  to  the  crier. 

RULE  vn. 

Return  to  commissioner  of  jurors. —  The  special  deputy  clerk 
a«signe<i  to  ouch  of  the  Trial  Terms  of  the  Court  shall.' within 
live  days  after  the  discharge  from  service  of  each  of  the  patiels 
of  the  trial  jurors,  make  a  full  and  complete  return  to  tiio  com- 
mi.Hflioner  of  jurors  and  to  the  special  deputy  clerk  of  Part  4  of 
the  Trial  Term  showing: 

1.  The  name  and  residence  of  each  jur<ir  who  attended  and 
»er\'ed;  the  number  of  days  the  juror  attended  for  the  purpoHC  of 
serving,  and  the  number  of  days  actually  served. 

2.  The  name  and  rt^sidence  of  each  juror  who  was  excused  or 
discharged,  with  the  reason  therefor. 

3.  The  name  and  residence  of  each  juror  notifiwl  who  did  not 
attend  or  serve. 

4.  The  name  and  residence  of  each  pcr-scm  fine<l,  and  the  date 
and  amount  of  his  fine,  and  the  part  of  the  Court  at  which  the 
tine  was  imposed,  and  the  name  of  the  justice  who  held  the  same 
(unless  the  tine  has  been  remitted). 

The  8p<K'ial  deputy  clerk  of  Part  4  shall  keep  a  record  showing 
all  the  above  facts  in  reference  to  all  the  jurors  notified  to  attend 
at  any  of  the  Trial  Terms  of  said  Court,  and  shall,  within  ten 
days  after  the  discharge  from  service  of  each  of  the  panels  of 
trial  jurors,  make  a  return  to  the  counsel  to  the  corporation  of 
all  fines  imposed,  which  return  shall  give  the  name  of  each  per- 
son fined,  his  address,  the  amount  of  the  fine,  the  date  when  im- 
posed, the  part  of  the  court  at  which  the  fine  was  imposed,  and 
the  name  of  the  justice  who  held  the  same. 

RULE  VIII. 

ilach  special  deputy  clerk,  assistant  clerk,  stenographer,  inter- 
preter and  attendant  shall  each  day  sign  personally  the  cards  of 
record  of  attendance,  and  state  thereon  the  time  of  his  arrival  in 
Court  and  the  time  of  his  departure  therefrom,  and  the  clerks  of 
the  calendar  parts  and  the  clerks  of  the  varifuis  Trial  and  Special 
Terms  shall  each  dav  forward  to  the  crier  said  cards  of  record  of 
attendance. 

The  offices  of  the  clerks  of  the  various  parts  shall  remain  open 
from  nine-thirty  a.  m.  to  five  p.  m. 
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RULES  TO  PROMOTE  THE  EFFICIENT  ADMINISTRATIOH 
OF  JUSTICE  IN  RELATION  TO  THE  HEARING  AND 
DETERMINATION  OF  QUEISTIONS  ARISING  UNDER 
THE  ELECTION  LAW. 

The  justices  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  I'irst  Judicial  Department  do  hereby  make  and  establish 
the  following  rules  to  promote  the  efficient  administration  of  jus- 
tice in,  relation  to  the  hearing  and  determination  of  any  questions 
arising  under  the  Election  Law  (chapter  009  of  the  Laws  of  1896, 
and  the  amendments  thereto)  : 

Rule  1.  All  applications  to  the  Supreme  Court  or  a  justice 
thereof  to  review  the  determination  and  acts  of  the  election  offi- 
cers under  section  56  of  the  Election  Law  (chapter  909  of  the 
Laws  of  1896,  as  amended) ;  all  applications  for  a  writ  of  man- 
danms  under  section  114  of  the  said  Election  Law,  and  all  other 
applications  to  the  Supreme  Court  or  a  justice  thereof  under  any 
of  the  other  provisions  of  the  said  Election  Law,  shall  be  made 
to  iSpecial  Term,  Part  1  of  the  Supreme  Court  of  the  First  Judi- 
cial District.  The  justice  assigned  to  such  term  may  hear  and 
determine  any  such  procee<ling  or  may  assign  any  such  proceed- 
ings to  the  otlier  parts  of  the  Special  Term  for  hearing  and  deci- 
sion, and  such  application  shall  have  precedence  over  all  other 
business  at  any  part  of  the  Special  Term,  The  final  order  deter- 
mining such  special  proceeding  should  in  each  case  state  the  facts 
found  by  the  Special  Term  upon  which  the  determination  is  made 
and  the  determination  of  the  Court  upon  the  facts  thus  stated. 

Rule  2,  Appeal  from  any  final  order  entered  in  a  pnK^eeilin^ 
specified  in  Rule  1  shall  be  brought  on  fqr  hearing  at  such  time 
on  such  day  as  the  Appellate  Division  shall  designate  by  an  order 
which  wiirbe  granted  on  the  application  of  any  party  to  such  a 
special  proceeding. 
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RULES  OF  SUPREME  <:OURT  — FIRST  JUDICIAL  DISTRICT 
III  BROHX  COUNTY  — TRIAL  AND  SPECIAL  TERMS. 

Rules  lor  the  Regulation  ol  the  Special  and  Trial  Terms  of 
the  Supreme  Court  in  the  First  Judicial  District  in  Bronx  County 
fuid  to  Regulate  the  Calendar  Practice  Therein: 

(Adopted  July  6,  1916;   in  efTect  September  1,  1916.) 

Rule  1.  General  calendars. 

Rule  2.  Reserved  causes;  motions  in  respect  to  calendars. 

Rule  3.  Preferred  causes. 

Rule  4.  Special  calendar;  short  cause  calendar. 

Rule  5.  Adjournments. 

Rule  6.  Terms  of  court;  number  of;  times  of  holding;  time  of 

opening;  what  causes  tried  at,  respectively. 
Rule  7.  Motions  and  ex  parte. 
Rule  8.  Fines  imposed  on  delinquent  jurors. 
Rule  9.  Accounts  of  trustees. 

RULE  L 

General  calendars. —  There  shall  be  a  General  Calendar  for 
issues  of  fact  triable  by  a  court  and  jury,  and  also  a  General 
Calendar  for  equity  causes,  which  calendars  shall  be  made  up 
from  time  to  time  as  ordered  by  the  Appellate  Division  of  the 
Supreme  Court,  First  Department.  These  calendars  shall  remain 
until  new  calendars  are  ordered.  All  notes  of  issue  must  be 
legibly  typewritten  and  must  contain  all  particulars  required 
by  8m:ion  977  of  the  Code  of  Civil  Procedure.  All  motions 
or  applications  regarding  the  calendars  shall  be  made  to  the 
justice  holding  Trfel  Term,  Part  IT. 

The  calendar  clerk  shall  have  charge  of  the  calendars  herein 
provided  fcrr  and  shall  prepare  Day  Calendars  containing  as  many 
of  the  pending  causes  as  the  jnstices  shall  direct.  Additions  shall 
be  maoc  to  such  calendars  on  "Monday  of  each  week  as  required, 
and  published  in  the  Law  Journal  at  least  four  days  prior  thereto. 
All  orders  relating  to  the  calendars  and  all  notes  of  issue  of 
causes  to  he  placed  upon  the  calendars  shall  be  filed  with  said 
calendar  clerk. 

RULE  II. 

» 

Rsaazved  causes;  motions  in  respect  to  calendars. —  Causes  may 
be  markea  "  reserved  generally  "  by  filing  a  stipulation  with  the 
calendar  clerk  to  that  effect.  All  motions  in  reference  to  causes 
so  marked,  or  to  those  in  which  new  trials  have  been  ordered, 
shall  be  made  as  indicated  in  Rule  I. 

If  it  shall  appear  that  the  plaintiff  has  unreasonably  neglected 

to  proceed  in  any  action,  or  that  younger  issues  have  been  tried 

in  their  r^ular  order,  the  defendant  or  one  or  more  defendants 

in  the  action  may 'move  to  dismiss  the  complaint  as  provided  for 

in  Rule  36  of  the  General  Rules  of  Practice  upon  five  days'  noticfe 

of  motion  to  that  effect. 
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RULE  III. 
Preferred  causes. — ^A  party  claiming  to  be  entitled  to  a  prefer 
tnce  under  sectiun  791  of  the  C(xie  of  Civil  Procedure  may  apply 
therefor  to  the  court  at  Trial  Term,  Part  II,  in  the  manner  pre- 
scribed by  section  793.  If  the  application  for  a  preference  be 
granted  the  court  shall  direct  the  cause  to  be  placed  upon  an 
appropriate  Day  Calendar  for  a  day  certain  for  trial  and  called 
after  the  causes  then  upon  such  Day  Calendar  marked  "  ready.*' 
If  the  party  who  has  moved  for  the  preference  shall  not  be  ready 
to  proceed  with  the  trial  when  the  cause  is  called  for  trial,  the 
court,  in  its  discreticm,  may  allow  an  adjournment  or  send  the 
cause  to  the  foot  of  the  General  Calendar  or  direct  a  dismissal 
or    inquest   or   otherwise   dispose   of   the   cause   a«   justice   may 

require.  RULE  IV. 

Special  calendar;  short  cause  calendar. —  Subdiv.  1.  In  an 
action  wherein  the  plaintilV  seeks  tt)  recover  a  debt  or  liquidated 
demand  upon  a  b(md  or  other  obligation  for  the  payment  of  a 
specific  sum  of  money,  or  upon  a  bond  or  undertaking  on  appeal, 
or  upon  a  negotiable  instrument,  or  for  goods  sold  and  delivered, 
either  party  may,  after  tlie  cause  has  been  placed  upon  the  Gen- 
eral Calendar,  upon  two  days'  notice  to  the  opposing  party,  apply 
to  the  justice  holding  Part  11  for  an  order  placing  said  cause 
upon  the  Special  Calendar  f*.r  trial,  and  the  cause  thereupon 
shall  be  tried  and  disposed  of  at  Part  II. 

Subdiv.  2.  In  an  action  wherein  the  plaintiff  seeks  to  recover 
upon  an  account  state<l,  or  for  wages,  salary  «»r  compensation  for 
services,  or  upon  a  policy  of  insurance,  or  for  rent  or  hire  of  real 
or  personal  property,  or  for  m<mey  had  ami  received,  or  for 
numey  loaned,  or  on  a  statute  wliere  the  sum  sought  to  Ix* 
recovered  is  a  »um  of  nixmey  «)ther  than  a  penalty  (»r  on  a 
guaranty,  the  plaintiff  may.  at  the  first  term  at  which  tlw 
cause  shall  have  been  place<i  upim  the  (ienvral  Calendar,  ujxin 
five  (lays'  notice  to  the  defendant,  and  u[x>n  competent  proof 
by  allidavit  of  the  facts  upon  which  the  cause  of  action  iss 
based,  ajiply  to  tlie  justice  holdinsf  Part  II  for  an  <»rdcr  placing 
said  cause  upon  tl)e  Special  Calendar  for  trial.  Copies  of  the 
allidavits  and  exhibits,  if  any,  upon  which  the  application  is 
based  must  be  served  with  the  notice  of  the  application.  If  upon 
the  affidavits  so  submitted  and  the  aflidavits  of  the  opposing  party 
the  court  shall  be  satisfied  tliat  there  is  no  substantial  defense  to 
the  action,  or  that  tlie  answer  was  not  interposed  in  goml  faith 
or  was  interposed  for  tlic  purpose  of  delay,  the  court  may  place 
the  cause  upon  tlie  Special  Calendar  in  Part  II.  The  court  may. 
in  its  discreti«»n,  grant  or  deny  the  application,  with  or  without 
costs,  or  upcm  terms,  such  as  admitting  facts  not  actually  contro- 
vertwl.  consenting  to  the  examination  before  trial  of  a  party  or 
witnesses,  pr<jducing  books,  papers  or  docimients,  or  giving 
security  to  secure  the  plaintiff  in  the  event  of  final  judgment 
being  in  his  favor.  The  papers  upon  which  <mch  application  shall 
be  made  and  the  answering  anidnvits.  if  anv.  mtist  be  fibnl  with 
the  caltndar  cle. k  bct'nn*  12  o'clock  noon  of  the  'ay  for  which  the 
appli'^»*'on  i«i  noticed,  and  no  oral  argument  will  be  heard  upon 
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»uch  application  unless  su  urdered  by  the  justice  holding  Part  U. 
Subdiv.  3.  In  an  action  on  CH>ntrael,  exprest*  or  implied,  otlier 
than  a  contract  to  marry,  either  party  may  apply  in  Part  II  on 
two  days'  notice  to  the  adverse  party  for  an  order  placing  the 
cause  upon  the  Special  Calendar.  Upon  such  application,  if  it 
appears  by  affidavit  and  the  pleadings  to  the  satisfaction  of  the 
justice  holding  Part  II  that  the  trial  of  the  action  will  not  occupy 
more  than  two  hours  and  that  no  good  reason  exists  why  the 
action  should  not  be  promptU'  tried,  he  may  direct  the  cause  to 
be  placed  upon  the  Special  Calendar  in  Part  II,  and  the  ca-ijse 
s^hall  thereupon  be  disposed  of  in  its  regular  order  on  such 
calendar.  The  papers  upon  which  the  application  is  made  and 
the  answering  affidavits,  if  any,  must  be  nled  with  the  calendar 
clerk  t)efore  12  o'clock  noon  of  the  day  for  which  the  application 
is  nniicetl.  and  no  oral  argument  will  bo  heard  upon  such  appli- 
cations unless  ordered  by  the  justice  holding  Part  11. 

Subdiv.  4.  All  causes  and  all  questions  and  issues  of  fact 
ordered  on  the  Special  Calendar  shall  be  place<l  thereon  in  the 
order  of  filing  with  the  calendar  clerk  of  the  order  directing  the 
cause  to  be  so  placed  and  sliall  be  called  and  tried  in  that  order, 
unless  postponed  for  good  cause  shown  by  affidavit  to  the  satis- 
faction of  the  justice  holding  Part  II.  If  the  trial  of  any  cause 
which  is  placed  upon  the  Special  Calendar  upon  the  ground  that 
it  will  not  occupy  more  than  two  hours  shall  nevertheless  actually 
cKM'upy  more  than  that  time,  the  court  m<iy,  in  its  discretion, 
«(top  the  trial  and  send  the  cause  to  the  foot  of  the  appropriate 
General  Calendar. 

RULE  V. 

Adjoununents. — ^\A^hen  a  cause  has  appeared  on  the  Day  Calen- 
dar it  must  proceed  to  termination,  unless  it  shall  be  made  to 
appear  by  affidavit  to  the  satisfaction  of  the  court  that  an  ad- 
journment shall  Ix*  granted.  In  a  causi*  upon  the  Day  Calendar 
for  trial,  where  it  appears  that  counsel  who  is  to  try  the  same 
is  to  argue  a  cause  upon  the  Day  Calendar  of  the  Supreme  Court 
of  the  United  States,  or  the  Court  of  Appeals  of  the  State  of 
New  York,  or  the  United  States  Circuit  Court  of  Appeals,  or 
who  is  actually  engaged  in  the  trial  of  a  cause  in  a  Federal  or 
State  court  of  record,  except  the  Municipal  Court,  sitting  in  th  t 
County  of  Bronx,  New  York,  Kings,  Queens,  Nassau  or  Rich- 
nmnd'  the  cause  shall  be  adjourned  imtil  such  argument  or  trial 
is  concluded,  unless  the  trial  in  which  the  counsel  is  engaged  is 
likely  to  Ix*  protracted.  But  a  cause  on  the  Day  Calendar  shall 
not  be  adjourned  on  account  of  the  engagement  of  counsel  for 
more  than  three  days  except  by  the  court  or  upon  the  consent 
of  all  the  parties  to  the  cause.  Not  more  than  two  causes  slmll 
be  held  ready  on  the  Day  Calendars  for  one  counsel  in  addition 
to  the  cause  in  which  he  is  engaged  unless  otherwise  ordered  by 
the  court.  In  any  such  case  the  counsel  who  is  to  try  the  causes 
must  be  designated  on  the  call  of  the  Day  Calendar. 

RULE  VL 

Terms  of  court;  cumber  of;  times  of  holding;  time  of  opening; 
what  causes  tried  at,  respectively. —  There  shall  be  three  Trial 
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TeriiiH  of  the  Siipremo  Court,  Ijnmx  County,  to  be  known  respec- 
tively as  Trial  Terms,  Parts  1,  11  and  lM,and  one  Equity  Term,  to 
be  known  as  Special  Term.  Each  of  these  terms  shall  commence 
on  the  first  Monday  of  ,)anuary,  February,  March,  April,  May, 
June,  October,  November  and  December  in  each  year  (except  that 
when  the  first  Monday  is  a  legal  holiday  the  term  sliall  ccmimence 
on  the  day  following).  In  addition,  Trial  Term,  Part  I,  and 
Special  Term  shall  each  hold  a  term  during  July,  August  and 
Septendier  in  e?ich  year,  and  all  terms  shall  continue  to  the 
Friday  preceding  the  first  Monday  of  the  following  term,  or  until 
the  term  shall  be  adjourned  without  day. 

The  terms  shall  open  at  10  a.  m.  on  each  trial  day  during 
the  term,  and  shall  continue  in  session  until  4:30  P.  M.  Appli- 
cations for  the  trial  of  criminal  causes  and  the  disposition  of 
such  (auses  shall  be  made  to  the  justice  holding  Trial  Term, 
Part  I.     (Amended,  1917.) 

RULE  VII. 

Motions  and  ex  parte. —  IVlutions  may  be  noticed  for  any  day 
during  the  term,  llie  order  to  show  cause  or  notice  of  motion, 
with  proof  of  service  thereof,  must  be  filed  with  the  clerk  before 
noon  on  the  day  prior  to  which  it  is  noticed  to  -be  heard,  except 
when  an  order  to  show  cause  is  granted  returnable  in  less  than 
three  days,  when  application  may  be  made  to  the  justice  pre- 
siding at  Special  Term  to  have  same  added  to  the  calendar. 

Whenever  filed  papers  may  be  required  in  any  causes  pending 
at  Special  Term  the  attorneys  mu^t  requisititm  them  in  advance. 

Applications  for  all  court  orders,  ex  parte  or  by  conRent,  or 
where  notice  has  been  waived  or  i«  not  re<iuired,  must  be  made 
to  Special  Term  at  the  clerk's  office.  Any  ex  parte  court  order 
granted  by  any  justice  of  the  court  other  than  the  one  assigned 
to  hold  Special  Term,  shall  not  be  entered  by  the  clerk. 

RULE  VIII. 

Fines  imposed  on  delinquent  jurors. — An  order  directing  a 
delinquent  juror  to  show  cause  why  the  payment  of  a  fine  should 
not  be  enforced  must  be  granted  by  and  made  returnable  before 
the  justice  by  whom  said  fine  \s  imposed,  and  mude  returnable 
at  a  Trial  Term  to  which  said  justice  is  assigned  upon  such  day 
and  at  such  time  as  he  shall  designate. 

Whtre  a  justice  by  whom  a  fine  was  imposed  has  ceased  to  be 
a  member  of  the  court,  or  has  been  designated  as  a  member  of 
the  .\ppellate  Division,  or  the  Appellate  T  rm,  or  is  absent  or 
unable  for  any  reasrm  to  hear  or  determine  the  matter,  the  order 
directing  the  delinquent  jun^r  to  sliow  cause  in  such  case  must  be 
errant ed  by  and  m.ule  returtuibln  bo^ore  and  heard  and  detormine<l 
by  the  justice  assigned  to  hold  Trial  Term.  Pert  I,  upon  such 
day  of  the  term  and  at  such  time  is  he  riiall  designate. 

RULE  IX. 

Accounts  of  trustees. —  Tn  all  actions  or  proceedings  brought  in 
the  Supreme  (^)U^t  involvinjr  nti  accounting  of  a  testamentary 
trustee  or  a  trustee  under  a  dee(l.  notice  of  such  action  or  pro- 
ceeding must  be  given  to  the  State  Tomptroller  before  a  j\idgment 
or  order  is  made  passing  the  accounts  of  such  trustees. 
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fiULES  OF  PRACTICE  OF  THE  SURROGATES'  COURT,  NEW 

YORK  COUNTY. 

RULE  I. 

Papers. —  Each  petition,  decree,  order,  objection,  answer,  affi- 
davit, stipulation  and  other  paper  submitted  to  the  court  shall 
be  indorsed  with  the  title  of  the  proceeding  to  which  it  relates, 
and  a  description  of  the  paper  and  the  name  and  post-office 
address  of  the  attorney  presenting  it. 

No  decree  or  paper  on  file  in  this  court  will  be  Intrusted  to  the 
attorneys  or  parties  except  for  the  purpose  of  proper  examination 
in  the  office  where  it  is  deposited,  and  if  any  such  document  or 
paper  shall  be  needed  on  a  hearing  -before  any  referee  appointed 
by  this  court  the  same  shall  be  intrusted  to  a  cleric  or  messenger 
of  this  court  and  delivered  to  the  referee,  who  shall  execute  a 
receipt  therefor. 

No  paper  will  be  received  for  consideration  by  the  surrogate, 
or  for  filing  in  his  office,  unlesa  it  is  of  the  weight  prescribed 
by  Rule  XIX,-  General  Rules  of  Practice,  or  unless  it  is  written 
or  printed  in  black  characters  and  conforms  in  all  other  respects, 
so  far  as  practicable,  to  the  requiremeiits  of  said  rule. 

No  paper  will  be  received  by  the  clerk  of  the  court  after  argu- 
ment or  submission  of  a  matter  subsequent  to  the  date  fixed  by 
the  surrogate  for  the  receipt  of  the  same,  and  no  such  paper 
sJiall  be  received  imless  a  copy  has  been  served  upon  the  at- 
torney or  attorneys  for  the  other  party  or  parties  who  have 
appeared  in  the  proceeding. 

RULE  II. 
Motion  calendar. — A  motion  calendar  will,  be  called  on  Tues- 
day and  Friday  of  each  week  at  10:^  o'clock  a.  m.,  except  that 
during  the  month  of  »Tuly  there  will  Ik^  a  calendar  on  Tuesdays 
only,  and  from  the  last  Tuesday  In  July  until  the  first  Tuesday 
after  the  15th  of  September  there  will  be  no  calendar. 

RULE  III. 

When  motion  or  proceeding  may  be  entered  on  calendar; 
adjoumment  of  motion. —  To  entitle  a  motion  or  proceeding  to 
be  placed  upon  the  Motion  Calendar  proof  of  service  of  all  orders, 
citations  and  other  papers  on  which  the  motion  or  application  is 
made  shall  be  furnished  to  the  Clerk  of  the  court  at  or  before 
one  o'clock  on  the  day  preceding  the  motion  day.  Except  where 
a  written  stipulation  of  all  the  parties  to  the  prcx^eeding  has  been 
file<l  with  the  clerk  of  the  court,  a  motion  shall  be  adjourne'1 
only  up<m  the  return  day  thereof,  upon  showing  legal  grounds 
therefor  to  the  satisfaction  of  the  surrogate. 

Proceedings  or  motions  which  have  been  marked  "  reserved 
generally "  may  be  restored  to  the  calendar  upon  two  days' 
notice  to  all  parties  who  have  appeared  in  the  proceeding. 

RULE  IV. 
Probate;  will  and  copy  to  be  filed.-^The  will,  if  not  lost  or 
destroyetl,   shall   be  filed   with   the  petition    for   probate,   unless. 
npon  'g'>od    cause    shown    by    affidavit,    the   surrogate    dlspens'-g 
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therewith,  in  which  case  the  >vill  must  be  filed  at  least  two  days 
before  the  return  day  of  the  citation. 

In  all  cases  a  copy  of  the  will  must  be  filed  with  the  petition. 
With  such  copy  there  must  also  be  filed  an  afiidavit  of  two  adult 
persons  that  they  have  compared  the  copy  with  the  original  will 
and  that  the  copy  is  a  true  and  correct  one. 

RULE  V. 

In  probate  proceedings  when  all  parties  in  interest  have  waived 
the  service  of  citation,  notice  of  at  least  two  days  must  be  given 
to  the  probate  clerk  before  the  testimony  of  the  subscribing  wit- 
nesses will  be  taken. 

RULE  VL 

Contested  probates. — ^A  copy  of  any  objections  filed  to  the 
probate  of  a  last  will  and  testament  shall  be  served  upon  the 
proponent  or  his  attorney  in  case  the  proponent  shall  have 
appeared  by  attorney. 

In  a  contested  probate  proceeding  notice  of  trial  shall  be  served 
and  a  note  of  issue  filed  as  prescribed  by  section  977  of  the  Code 
of  Civil  Procedure. 

In  cases  of  contents  in  prirtiate  proceedings,  where  a  notii'e  of 
objection  filed  is  required  by  section  2018,  Code  of  Civil  Proce- 
dure, and  within  five  days  after  objections  to  the  probate  are  filcfl. 
the  proponent  shall  present  a  verified  petition  for  and  procure 
and  enter  an  order  directing  such  notice.  If  the  proponent  fails 
to  present  such  petition  and  fails  to  procure  and  enter  such  order 
within  five  days  after  objections  are  filed,  any  other  party  to  the 
proceeding  may  present  such  petition  and  order. 

RULE  VII. 

Jury  trials  of  probate  cases. — Within  five  days  after  a  jury 
trial  is  demanded  in  the  objections  filed  to  the  pVobate  of  a  will 
the  party  making  the  demand  shall  present  on  two  days'  notice 
of  settlement  to  the  attorneys  of  all  parties  who  have  appeare<l 
by  attorney  a  proposed  order  directing  such  trial  by  jury.  Such 
order  shall  state  plainly  and  concisely  tlie  controverted  questions 
of  fact  to  be  tried  by  jury.  If  a  party  demanding  a  trial  by 
jury  fails  to  serve  and  present  a  proposed  order  as  aforesaid, 
such  order  may  thereafter  be  presented  by  any  party  to  the 
proceeding. 

RULE  VIII. 

Accountings. — ^When  a  petition  for  a  voluntary  account  is 
presented  the  account  to  which  it  relates  must  be  filed  therewith. 
I'pon  an  accounting  of  any  executor,  administrator  c  t.  r.  or 
testamentary  trustee  a  copy  of  the  will  must  be  filed  with  the 
petition  and  account. 

Where  a  representative  of  an  estate  is  required  by  Jaw  to 
pay  a  transfer  tax,  no  decree  in  a  final  accounting  proceetling 
will  be  sign((l  except  upon  the  proiUiction  of  a  receipt  for  the 
payment,  nf  transfer  tax.  sealed  and  eountersigned  as  provide.l 
in  section  230  of  the  Tax  Law.  Kxemption  from  payment  of 
transfer  tax  must  be  shown  by  a  co]>y  of  an  order  of  exemntion. 
(Amend^^tl  October  20,   11)10.)' 
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RULE  IX. 

Contested  accountings. —  On  an  accouncing  by  an  executor, 
administrator,  guardian  c  r  trustee  any  ptrty  interestcMi  or  a 
creditor  desiring  to  contest  the  account  shall  file  specific  objec- 
tions thereto  and  shall  serve  a  copy  thereof  on  the  accounting 
party  or  upon  hid  attorney  in  case  he  shall  have  appeared  by 
attorney  within  eight  days  after  the  tiling  of  the  accou;it,  where 
the  accounting  is  a  ccmpulsory  one,  and  within  eight  days  after 
the  return  of  the  citation  or  within  eight  days  after  the  proceed- 
ing is  inarked  for  decree  where  tiie  accounting  is  a  voluntary  one, 
or  within  such  further  or  other  time  in  either  case  as  shall  be 
allowed  by  the  surrogate.  A  special  guardian  in  an  accounting 
proceeding  sliall  file  his  report  or  objtKJticns  within  eight  days 
after  his  appointment,  uules.4  for  cause  shown  his  time  to  file 
such  report  or  objections  be  extended  by  the  surrogate. 

Ihe  contc»st  of  the  account  shall  be  confined  to  the  items  or  mat- 
ter objected  to. 

RULE  X. 

Affidavit  of  regularity. —  With  every  proposed  decree  on  an 
accounting  there  must  be  submitted  an  atlidavit  of  regularity 
setting  forth  the  necessary  jurisdictional  facts. 

RULE  XI. 

Entry  of  decrees  against  infants  in  accountings. —  In  any  pro- 
teeding  for  a  judicial  settlement  of  an  account,  wherein  a  special 
guardian  shall  be  appointed  or  a  general  guardian  shall  appear 
to  protect  the  interests  of  an  infant  party  to  such  accounting, 
no  decree  shall  be  entered  upon  default  against  such  infant,  but 
such  decree  shall  be  so  entered  only,  on  the  written  report  of 
the  guardian  appearing  for  such  infant  that  he  has  carefully 
examined  the  account  and  finds  it  correct,  and  upon  two  days* 
notice  to  the  guardian  of  the  settlement  thereof. 

RULE  XII. 

Administration. —  Upon  an  application  for  letters  of  adminis- 
tration where  it  appears  that  the  intestate  was  at  the  time  of  his 
death  the  subject  of  a  foreign  power,  notice  of  the  application 
shall  be  given  to  the  consul  or  consular  representative  of  such 
foreign  power. 

RULE  XIIL 

Gnardianship.— A  petition  for  the  application  by  a  guardian 
for  an  infant's  property,  or  any  portion  thereof,  to  the  support, 
maintenance  and  education  of  the  infant,  shall  show  the  terms 
of  any  previous  order  for  the  appUcation  of  any  portion  of  the 
infantas  property. 

When  the  aj)plication  is  maile  by  a  person  other  than  the 
guardian  of  the  property  or  a  parent  of  the  infant,  the  .duly 
acknowledged  consent  of  such  guardian  or  parent  shall  be  an- 
nexed to  the  petition,  or  the  application  must  be  made  on  notice 
to  such  guardian  or  parent. 
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RULE  XIV. 

«  ♦ 

A  respondent  who  files  an  answer  or  objection  shall  file  there- 
with a  notice, of  appearance. 

RULE  XV. 

Appearance  of  a  general  guardian  or  committee. —  Where  an 
infant  appears  l)y  his  general  guardian  or  where  a  lunatic,  idiot 
or  habitual  drunkard  appears  by  his  committee  the  general 
guardian  or  the  committee  shall  show  that  such  general  guardian 
or  such  committee  is  competent  to  protect  the  rights  of  the 
infant  or  incompetent  and  has  no  interest  adverse  to  that  of  the 
infant  or  incumpetenti  and  is  not  connected  in  business  with  the 
attorney  or  counsel  of  or  any  party  to  the  proceeding.  It  must 
appear  whether  or  not  such  general  guardian  or  committee  is 
entitled  to  share  in  the  distribution  of  the  estate  or  fund  in 
which  the  infant  or  incompetent  is  interested,  and  if  the  general 
puardian  or  committee  is  in  any  way  interested  in  the  estate  or 
fund  the  nature  of  such  interest  must  be  disclosed.  Where  a 
general  guardian  appears  for  an  infant,  the  name,  residence  and 
relationship  to  the  infant  of  the  person  with  whom  the  infant 
is  residing  must  be  disclosed,  and  also  whether  or  not  thiB  Infant 
has  a  parent  living,  and  if  a  parent  is  living,  whether  or  not 
such  parent  has  knowledge  of  and  approves  such  appearance,  and 
such  Knowledge  and  approval  shoula  be  shown  by  the  affidavit  of 
such  parent.  If  the  infant  has  no  parent  living,  like  knowledge 
and  approval  of  such  appearance  by  the  person  with  Ivhom  the 
infant  resides  must  be  shown  ill  like  manner. 

If  the  foregoing  provisi/ons  of  this  rule  are  not  strictly  com- 
plied with,  the  surrogate  wHl  appoint  a  special  guardian  fOr  the 
infant  or  incompetent,  as  provided  in  section  2534,  Code  of  CiVil 
Procedure,  notwithstanding  the  appearance  hf  the  general  guard- 
ian or  committee. 

RULE  XVI. 

Referee's  report. —  A  referee  shall  file  with  his  report  all  the 
testimony  taken  and  all  the  papers  and  exhibits  that  were  before 
him  in  the  proceeding  in  which  the  report  is  filed. 

When  a  referee's  report  has  been  filed  said  report  shall  be 
confirmed  as  of  course  unless  exceptions  thereto  be  filed  hf  a 
party  interested  in  the  accounting  or  proceeding  within  ten 
days  after  a  written  notice  of  such  filing  and  a  copy  of  such 
report  shall  have  been  served  upon  the  oppoiiing  party;  and  in 
case  exceptions  sliall  be  so  filed,  any  party  may  bring  on  the 
hearing  of  said  exceptions  on  any  stated  motion  day  on  the 
same  notice  that  would  be  required  for  the  hearing  6i  a  mation. 

RULE  XVII. 

Justification  of  sureties  to  undertaking  on  appeal — The  re- 
spondent on  any  appeal  from  a  decree  or  order  of  this  r^urt 
may  within  tvn  days  after  the  filing  of  the  Undertaking  recjuired 
on    sucli    appeal    serve   upon    the    attorney    for    the   aupellant    a 
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written  notice  that  be  excepts  to  the  sufficiency  of  the  sureties 
therein;  whereupon  and  within  ten  days  ther^^after  such  sureties, 
or  other  sureties  in  a  new  undertaking  to  the  same  efTeet,  must 
justify  before  the  surrogate,  or  a  clerk  designated  for  that  pur- 
pose, on  five  days'  notice  of  such  j testification!  to  he  served  upon 
the  respondent's  attorney,  by  each  surety  appearing  in  person 
before  said  aiirrogate  or  designated  clerk  and  submitting  to  an 
examination,  under  oath,  on  the  part  of  the  appellant,  touching 
bis  sufficiency.  If  such  sureties  shall  be  found  sufficient,  said 
surrogate  or  designated  clerk  will  indorse  an  allowance  thereof 
upon  the  undertaking  or  a  copy  thereof,  and  a  notice  of  such 
allowance  shall  be  served  upon  the  attorney  for  the  exceptant; 
and  the  effect  of  any  failure  to  so  justify  and  procure  such 
allowance  shall  be  to  avoid  the  undertaking. 

RULE  XVIII. 
Justification  of  snretiea  to  bond  of  executor,  administrator, 
gvardiaiiy  etc. —  Principals  and  sureties  upon  bonds  and  under- 
tf^kln^s,  if  natural  persons,  must  appear  and  qualify  before  the 
clerk  designated  for  that  purpose  by  the  surrogate.  Whenever 
a  bond  with  sureties  shall  be  filed  by  an  executor,  administrator, 
guardian  or  trustee  any  person  interested  in  the  estate  may  ap- 
ply to  the  surrogate  for  an  order  requiring  the  sureties  in  said 
bond  to  appear  fefore  him  or  a  clerk  designated  for  that  purpose 
and  submit  to  an  examination  under  oath  as  to  their  sufficiency 
aa  such  sureties.  If  it  diall  appear  to  the  satisfaction  of  the 
fucTOgnte  that  such  examination  is  necessary  he  will  make  an 
order  proscribing  the  time  and  place  where  such  examination 
4haU  take  place,  a  copy  of  which  order  shall  be  served  upon  such 
executor,  administrator,  guardian  or  trustee  at  least  five  days 
before  the  time  fixed  for  auch  examination.  If  on  such  examina- 
tion the  surrogate  shall  be  satisfied  of  t^ie  sufficiency  of  such 
surety  h^  will  indorse  his  approval  upon  the  bond  or  a  copy 
thereof;  and  in  case  such  surety  on  such  examination  shall  not 
in  the  opinion  of  the  surrogate  be  sufficient  the  surrogate  will 
■lake  an  order  requiring  the  substitution  of  new  sureties  within 
five  days  after  the  service  of  a  copy  of  said  order  upon  the 
executor,  administrator,  guardian  or  other  trustee,  or  his  at- 
torney, if  he  shall  have  appeared  by  attorney  on  such  examination. 

RULE  XIX. 
Hotioe  of  settlement  of  orders  and  decrees  in  litigated  motions. 
—  Two  days'  notice  of  the  settlement  of  an  order  on  a  litigated 
motion  or  of  a  decree  or  decision  shall  be  given  in  writing  to  all 
the  parties  who  have  appeared  and  to  any  special  guardian  in  the 
proceeding  in  which  such  order,  decree  or  decision  is  to  be  made. 

RULE  XX. 
Costs  and  aUowanceB.-^  Whenever  a  party  to  a  decree  shall 
deem  himself  entitled  to  costs  the  matUT  will  be  c()ni»i(ler(Hl  hmcI 
determined  by  the  surrogate  on  two  days'  notice  of  adjusiracTit. 
With  aaid  notice  shall  be  served  a  statement  showing  the  items 
of  costs  and  disbursements  tu  wliich  the  party  uiuv  cIaiu  hini.scU 
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f^ntitled,  whidi  disbursements  shall  be  duly  verified  both  as  to 
their  amount  and  necessity.  The  disbursemerts  for  referee's  and 
stenographer's  fees  must  be  sustained  by  affidavits  or  detailed 
proof. 

At  the  same  time  and  on  like  notice  the  surrogate  will  pass 
upon  any  application  for  an  additional  allowance.  Such  appli- 
cation must  be  accompanied  by  an  affidavit  setting  forth  tho 
number  of  days  necessarily  occupied  in  the  hearing  or  trial,  in 
preparing  the  account  for  settlement  and  in  the  preparation  for 
the  trial,  the  time  occupied  on  each  day  in  the  rendition  of  the 
services,  their  nature  and  extent  in  detail,  including  the  services 
necessarily  rendered  or  to  be  rendered  in  the  drawing,  entering 
or  executing  of  the  decree.  In  case  such  trial  shall  have  been 
had  before  a  referee  the  time  necessarily  occupied  in  such  trial 
before  him  may  be  shown  by  a  certificate  of  such  referee. 

RULE  XXI. 

No  petition  for  the  probate  of  a  will  or  for  the  grant  of  let- 
ters of  administration  or  of  guardianship  will  be  entertained 
during  the  pendency  of  a  prior  proceeding  for  the  same  or  like 
relief  respecting  the  same  estate  or  fund  or  tlie  estate  or  person 
of  the  same  infant,  except  where  there  is  unusual  delay  in  pros- 
secuting  such  proceeding,  and  then  only  upon  application  to  the 
surrogate,  with  notice  to  the  prior  applicant. 

RULE  XXII. 

Compromise. —  Upon  application  for  leave  to  compromise  it 
should  appear  by  the  affidavit  of  the  petitioner's  attorney  that  he 
has  investigated  the  subject  matter  of  the  compromise  or  the 
facts  of  any  alleged  cause  of  action.  If  the  attorney  has  become 
concerned  in  tlie  application  or  its  subject  matter  at  the  instance 
of  the  party  with  whom  the  compromise  is  proposed,  or  at  the 
instance  of  any  representative  of  such  party,  that  fact  must  be 
disclosed. 

RULE  xxin. 

Transfer  tax  proceeding. —  Upon  the  filing  of  the  appraiser's 

report  in  a  transfer  tax  procecnling  the  surrogate  will  enter  the 
order  (upon  the  sulimission  thereof)  determining  the  value  of 
the  property  and  the  amount  of  tax.  The  matter  will  not  app«.'ar 
on  the  calendar  at  thi.s  stage,  nor  will  the  court  then  consider 
objections  to  the  report. 

A  party  having  objections  to  the  report,  or  the  order  entered 
thereupon,  may,  within  sixty  days,  file  a  notice  of  appeal,  which 
must  specify  the  grounds  of  objection.  Upon  filing  said  notice 
of  appeal  with  tlie  clerk  of  the  court,  together  with  proof  of 
service  of  said  notice  upon  all  parties  that  appeared  before  the 
appraiser,  the  proceeding  will  be  placed  upon  the  calendar  for 
the  next  regular  motion  dav  without  further  notice. 

Upon  the  return  of  the  appraiser's  notice  of  time  and  place 
of  appraisal  a  special  guardian  will  ])e  appointed  to  protect  the 
interests  of  infants  if  it  appears  timt  their  rights  are  involved 
and  they  are  not  otherwise  adequately  represented. 
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In  all  applications  made  to  the  court  to  exempt  an  estate  from 
taxation,  or  to  assess  a  tax  without  the  appointment  of  an 
appraiser,  the  petition  niuat  give  the  residence  of  each  beneficiary 
or  person  entitled  to  a  distributive  share.  (Amended  May  1, 
1918.) 


SITLES  OF  PSACnCE  IN  THE  SURROGATE'S  COURT, 

KINGS  COUNTY. 
RULE  I. 

The  Surrogate's  Court  is  open  for  the  transaction  of  business 
on  every  secular  day  as  follows:  From  September  1  to  June  30, 
from  9  a.  m.  to  4  p.  m.,  except  on  Saturday;  from  July  1  to 
August  31.  from  9  a.  m.  to  2  P.  M.,  except  on  Saturday;  on  Satur- 
day, from  9  A.  M.  to  12  m. 

RULE  IL 
Every  paper  to  be  used  in  the  Court  shall  be  endorsed  with 
the  title  of  the  proceeding  to  which  it  relates,  a  description  of 
the  paper  and  the  name  and  post-office  address  of  tlie  attorney 
presenting  it.  ^^^^  ^^ 

Every  petition  received  in  the  office  of  the  Court,  unless  an 
order  to  the  contrary  shall  be  endorsed  thereon,  shall  be  forth- 
with marked  with  the  date  of  its  receipt  and  placed  in  a  reposi- 
tory suitably  labeled  and  displayed.  Until  disposed  of  by  the 
Court  such  petition  shall  there  remain,  open  to  the  inspection  of 
the  public,  except  when  removed  for  proper  examination. 

RULE  IV. 

No  |>aper  in  the  office  of  the  Court  will  be  intrusted  to  any 
attorney,  party  or  other  person  except  for  proper  examination 
thereof  in  the  said  office.  ^ 

If  any  referee  appointed  by  tlys  Court  shall  request  the  de- 
livery to  him  of  any  such  paper  for  use  before  him,  the  same 
shalfbe  delivered  to  him  upon  his  execution  of  a  receipt  therefor 
and  by  a  clerk  or  messenger  of  the  court. 

RULE  V. 
In  a  proceeding  for  the  probate  of  a  will,  not  lost  or  destroyed, 
a  copy  of  the  will  shall   be  filed  with   the  petition   and  on   or 
before  the  return  of  the  citation  the  original  will  shall  be  filed. 

RULE  VI. 

Where  two  or  more  instruments  are  offered  for  probate,  cita- 
tion shall  issue  to  each  legatee,  devisee  or  other  beneficiary  in 
being  named  or  indicated  in  any  one  of  such  Instruments,  if 
any  other  of  such  instruments  purporting  to  have  been  made 
after  the  instrument  in  which  he  is  so  named  or  indicated  con- 
tains provisions  which  might  adversely  affect  his  interest. 
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RULE  vn. 

Upon  application  for  letters  of  administration,  where  it  ap- 
pears that  an  intestate  was  at  death  the  subject  of  a  foreign 
power  whose  Consul*  is  entitled  by  treaty  to  the  right  of  admin- 
istration or  intervention,  notice  of  the  application  shall  be  given 
to  the  Consul  whose  right  is  concerned. 

RULE  VIII. 

No  petition  for  the  probate  of  a  will,  or  for  the  grant  of 
letters  of  administration  or  of  guardianship  will  be  entertained 
during  the  pendency  of  a  prior  proceeding  for  the  same  or  like 
relief  respecting  the  same  estate  or  the  same  infant. 

RULE  IX. 

On  an  accounting  by  an  executor,  testamentary  trustee  or  ad» 
ministrator  with  nie  will  annexed,  a  copy  of  the  will  shall  be 
filed  with  the  petition  and  account. 

RULE  Z. 

When  an  account  is  tiled  for  settlement,  the  accountant  shall 
file  therewith  a  copy  of  any  statement  of  a  claim  which  haa  bees 
presented  to  him  and  allowed,  and  which  remains  unpaid. 

RULE  XI. 

In  all  proceedings   the   pr(X)fs  of  service  of  process  shall  be 

filed  on  or  before  the  day  preceding  the  return,  and  the  proofs 

of  the  service  of  any  notice  of  motion  or  order  to  show  cause  shall 

be  filed  on  or  before  the  day  preceding  the  day  therein  named  for 

the  hearing  of  a  motion. 

*  RULE  XII. 

A  respondent  who  files  an  answer  or  objection  shall  file  there- 
with a  notice  of  appearance, 

RULE  xni. 

If  upon  trial  any  party  shall  offer  in  evidence  a  paper  in  his 
control,  without  having  before  trial  submitted  the  same  to  oppos- 
ing counsel  for  inspection,  the  Court  will  in  a  proper  case  place 
the  cause  at  the  foot  of  the  calendar,  or  otherwise  postpone  the 
trial,  in  order  that  all  papers  intended  for  use  on  the  trial,  ex- 
cept such  as  mav  be  reasonablv  rescrvtKl  for  the  examination  'or 
contradiction  of  a  witnesKS.,  may  be  submitted  to  opposing  counsel 
for  inspection. 

If  any  parly  shall  offer  in  evidence  any  paper  in  his  control 
without  having  previously  submittod  the  same  to  opposing  counsel 
for  inspection,  or  if  any  party  shall  vcxatiously  question  the 
authenticity  of  any  paper  which  has  been  submitted  to  his  counsel 
for  inspection,  the  failure  so  to  submit  the  paper  or  tlie  making 
of  such  question  will  be  regarded  by  the  Court  in  the  adjustment 
of  costs  or  the  cousideratiuu  of  any  matter  of  discretion. 

RULE  XIV. 

At  the  opening  of  the  trial  of  a  proceeding  for  accounting  the 
accountant  shall  present  to  the  Court  a  statement  in  writing  of 
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the  items  for  which  no  voucher  i»  filed^  tlie  items  as  to  which 
he  holds  the  affirmative,  the  objections  which  he  concedes  to  be 
well  taken  and  the  modifications  of  the  account  to  which  the 
parties  consent;  and  the  objectant  shall  present  to  the  Court  a 
like  statement  of  the  objections  which  he  withdraws. 

RULE  XV. 

Special  guardians  shall  file  their  reports  within  eight  days 
from  the  time  of  their  appointment,  except  where  an  answer  is 
tile<l  and  an  adjournment  is  had,  or  the  time  to  file  the  report  is 
extended  by  order.  The  report  or  an  accompanying  affidavit  must 
state  in  detail  the  work  done  and  the  number  of  days  spent  in 
its  performance.  RULE  XVI. 

No  allowance  will  be  made  to  an  accountant  on  the  settlement 
of  his  account  unless  there  is  contained  in  or  appended  to  his 
bill  of  costs  a  verified  statement  bf  the  services  for  which  he 
seeks  allowance. 

Such  statement  shall  show  in  detail  the  number  of  days  upon 
which  services  were  rendered  in  preparing  the  account,  the 
time  m'cupiwl  on  each  day  in  such  services  and  the  nature  of 
such  .services. 

If  the  accountant  seeks  allowance  for  services  to  be  rendered 
in  drawing,  entering  or  executing  the  decree,  such  statement 
shall  show  the  nature  of  such  services. 

RULE  xvn. 

Reports,  affidavits  and  statements  showing  services  for  which 
allowance  is  asked  shall  be  served  upon  all  parties  appearing  in 
the  proceeding,  and  must  be  filed  with  proof  of  such  service. 

RULE  xvni. 

Two  days'  notice  of  the  settlement  of  any  order  on  a  litigated 
motion  or  of  any  decree  or  decision  in  writing  shall  be  given 
to  all  the  parties  who  have  appeared  in  the  proceeding  in  which 
such  order,  decree  or  decision  is  to  be  made  and  to  any  special 
guardian  appointed  therein. 

When  a  pn)p<»sed  order,  decree  or  decision  shall  be  served,  witli 
notice  of  settlement  tliere<»f,  the  party  served  shall  not  submit 
any  complete  substitute  tlierefor,  but  may  submit  proposed  amend - 
nientH  thereto,  properly  referring  by  page  and  folio  to  the  portions 
of  the  paper  sought  to  be  amended  and  containing  after  each 
amendment  a  statement  of  the  grounds  therefor. 

RULE  XIX. 

The  Court  will  sit  for  the  disposition  of  litigated  business 
during  the  weeks  commencing  on  the  first,  second  and  third 
Mondays  of  each  month,  except  July,  August  and  Septeml)er.  and 
during  the  week  commencing  on  the  third  Monday  of  September. 

RULE  XX. 

A  calendai:  of  returns  of  process  and  of  motions  will  be  called 
on  each  secular  day  of  the  year  ex^ept  Friday  and  Saturday. 
Upon  the  call  of  the  Calendar  on  any  day  not  appointed  for 
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the  disposition  of  litigated  businees,  all  cases  in  which  an  issue 
is  joined  and  all  motions  which  are  opposed,  except  such  case^ 
or  motions  as  shall  be  submitted  or  specially  set  down  for  early 
hearin^^  by  order,  shall  be  adjourned  to  a  day  thereafter  appointed 
for  the  disposition  of  litigated  business. 

RULE  XZI. 

A  Calendar  of  cases  in  which  orders  shall  have  been  made 
for  the  trial  of  any  question  before  the  Court  and  a  jury  will 
ha  called  on  the  first  Monday  of  each  month,  except  July,  August 
and  September,  and  on  each  day  thereafter  while  the  Court  shall 
sit  for  the  purpose.  Such  cases,  so  far  as  any  question  thereir 
shall  require  trial  by  jury,  will  then  be  tried  in' their  order  unlesfi 
adjournment  is  granted  upon  proof  of  legal  excuse. 

RULE  XZII. 

A  Calendar  of  motions  and  of  ca8ea  to  be  tried  bv  the  Court 
without  a  jury  will  be  called  on  the  third  Monday  of  Septembei 
and  on  the  second  Monday  of  each  other  month,  except  July  and 
August,  and  on  each  day  thereafter  while  the  Court  shall  sit  foi 
the  purpose.  Such  motions  and  cases  will  then  be  heard  unless 
the  Court  is  occupied  with  the  Calendar  of  Jury  Cases,  oi 
adjournment  is  granted  upon  proof  of  legal  excuse. 

RULE  XZIII. 

An  order  for  a  trial  by  jury  in  the  Surrogate's  Court  shall  set 
down  the  trial  for  a  day  therein  named,  and  such  order,  or  a  fur- 
ther order,  shall  state  distiretly  and  plainly  each  question  of  fact 
to  be  tried.  An  order  to  be  made  in  aceordam-e  with  this  rule 
muftt  be  submitted  for  settlement  at  the  time  of  the  demand  for 
a  trial  by  jury  or,  in  default  thereof,  it  may  be  thereafter  settled 
at  the  instance  of  any  parly  in  the  same  manner  as  if  it  were  an 
order  upon  a  litigated  moJon.    (Amended  Dec.  21,  1917.) 

RULE  XXIV. 

Principals  and  sureties  ui>on  bonds  and  undertakings,  if 
natural  persons,  must  appear  and  qualify  at  the  same  timf  before 
the  Administration  Clerk.  No  bond  for  a  sum  less  than  fitty 
dollars  will  )>e  approv^Hi.  No  bond  given  by  a  surety  company, 
the  penalty  of  which  is  more  than  two  thouKand  dollars,  will  be 
approved  "unless  it  aliall  be  accompanied  by  the  certificate  of 
the  surety  that  the  principal  has  made  an  agreement  with  it  for 
the  deposit  of  the  numeya  and  other  depositable  assets  of  the 
estate  in  the  manner  declared  to  l>e  lawful  by  swtion  813  of  the 
Code  of  Civil  Procedure,  and  that  such  agreement  has  provided 
for  such  deposit  with  one  or  more  depositaries  previously  desig- 
nated in  writing  by  the  Surrogate. 

RULE  XXV. 

A  petition  for  the  application  by  a  guardian  of  an  infants 
property   or   any   portion   thereof  to   the   support  or  educatioo 
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of  the  infant  shall  show  that  an  annual  accounting  has  been 
duly  filed  or  that  ^ood  cause  exists  for  disregarding  the  omission. 

Ihe  petition  shall  show  the  terms  of  any  previous  order  for 
the  application  of  any  portion  of  the,  infant's  property.  The 
order  thereon  shall  state  the  period  during  which  the  application 
of  the  infants'  property  shall  continue  and  if  an  order  for  its 
continuance  for  more  than  one  year  is  sought  the  petition  must 
show  the  circumstances  which  justify  such  order. 

When  the  infant  is  over  fourteen  years  of  age  he  shall  join 
in.  subscribe  and  verify  the  petition,  and  when  the  petition  is 
made  by  a  person  other  than  the  guardian  of  the  property,  a 
copy  of  the  petition,  together  with  two  days'  notice  of  the  time 
when  it  will  be  presented  to  the  Court,  shall  be  served  upon 
such  guardian. 

RULE  XXVI. 

Upon  application  for  leave  to  compromise,  the  petitioner's 
attorney,  if  any,  shall  state  whether  or  not  he  has  become  con- 
cerned in  the  application  or  its  subject  matter  at  the  instance 
of  the  party  with  whom  the  compromise  is  proposed  and  whether 
or  not  he  has  received  or  is  to  receive  compensation  from  such 
party. 

RULE  XXVII. 

The  guardian  of  an  infant's  property,  if  such  guardian  is  a 
natural  person,  shall,  upon  filing  the  annual  account  of  such 
Infant's  property,  produce  for  examination  by  the  surrogate  all 
securities  or  evidences  of  deposit  or  investment  which  he  has 
relating  to  the  disposition  of  such  property.    (Added  Sept.  17, 
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RULES  OF   THE  SURROGATE'S  COURT,  QUEENS  COUNTY. 

RULE  I. 

BuBiness  hours. —  The;  Surrogate's  office  is  open  for  the  trans- 
action of  buBineas^  except  on  Sundays,  Saturaays  and  Holidays, 
as  follows:  From  September  1  to  June  30,  from  9  ▲.  H.  to  4 
p.  u.'i  from  July  1  to  August  31,  from  9  a.  h.  to  2  F.  M.;  on 
Saturdays  from  9  a.  M.  to  12  H. 

RULE  II. 

Calendar. —  The  regular  calendar  will  be  called  at  10  a.  m.,  on 
Tuesday  of  each  week,  except  during  the  months  of  August  and 
September. 

A  calendar  of  cases  in  which  orders  shall  have  been  made  for 
the  trial  of  any  controverted  questions  of  fact  by  the  court,  with 
a  jury,  w^ill  be  called  on  the  last  Tuesday  of  each  month,  except 
July,  August  and  September  and  on  each  day  thereafter  while  the 
court  shall  sit  for  the  purpose.  Such  cases  wnll  then  be  tried  in 
their  order  unless  adjournments  be  granted  upon  proof  of  leigal 
excuse.     (Amended  Feb.  11,  1915.) 

RULE  III. 

Cases  not  answered. —  Cases  appearing  on  the  calendar  and  not 
answered  will  be  marked  adjourned  for  one  week ;  if  not  answered 
on  the  adjourned  day  they  will  be  marked  ''  off  calendar  "  and 
can  then  be  restored  only  upon  two  dayjs'  notice  to,  or  the  written 
consent  of  all  parties. 

RULE  IV. 

Proofs  of  service. —  Proofs  of  service  of  citations  or  orders  to 
show  cause  in  all  proceedings  must  be  filed  on  or  before  the  day 
next  preceding  the  return  day  in  order  to  have  the  cases  placed 
on  the  calendar. 

RULE  V. 

Form  of  papers. —  All  petitions,  decrees,  orders,  objections  and 
other  papers  must  be  written  or  printed  in  black  ink  and  en- 
dorsed with  the  title  of  the  proceeding,  indicating  the  nature  of 
the  application,  and  the  name  and  pont  office  address  of  the  at- 
torney. A  proposed  urder  must  not  be  attached  to  any  other 
paper. 

All  petitions,  bonds,  proposed  orders  and  other  papers  must  be 
filed  and  entered  in  the  office  before  being  submitted  to  the 
Surrogate. 

RULE  VL 

Appearances. —  Parties  to  proceedings  may  appear  personally 
or  by  attorney.  An  attorney  appearing  for  a  party  duly  cit«d 
must  file  a  written  notice  of  appearance,  and  when  appearing  for 
a  party  not  cited  he  must,  in  addition  to  the  notice  of  appear- 
ance, file  a  written  authorization  from  such  party,  duly  executed 
and  acknowledged  as  a  deed  to  be  recorded. 
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RULE  VII. 

Objections;  trial  by  jury. —  Objections  in  probate,  accounting 
or  other  proceedings  must  be  in  writing,  duly  verified,  and  a  copy 
must  be  serv^i  upon  the  petitioner,  or  upon  his  attorney,  in  case 
he  has  appeared  oy  attorney. 

Within  five  days  after  a  jury  trial  has  been  demanded,  the 
party  making  the  demand  shall  present,  on  two  days'  notice  of 
settlement  to  the  attorneys  of  all  parties  who  have  appeared,  a 
proposed  order  directing  such  trial,  which  order  sha^l  state  the 
controverted  questions  of  fact  to  be  tried  by  jury.  If  a  party 
demanding  a  trial  by  jury  should  fail  to  serve  and  present  such 
order,  it  may  be  presented  by  any  party  to  the  proceeding. 
(Amended  Feb.  11,  1915.) 

KULE  VIIL 

Stipulations  for  adjournments. —  Stipulations  for  adjournments 
must  be  in  writing,  signed  by  all  parties  who  have  appeared  in 
the  proceeding  and  filed  on  or  before  the  day  next  preceding  the 
date  set  for  hearing. 

RULE  IX. 

Probate  proceedings. —  In  probate  proceedings  the  original  will 
and  a  sworn  copy  thereof  must  be  filed  with  the  petition,  unless 
upon  good  cause  ahovm  by  affidavit  the  Surrogate  dispenses  with 
the  filing  of  the  original  will,  in  which  case  it  must  be  filed  at 
least  two  days  before  the  return  day  of  the  citation. 

RULE  Z. 

Foreign  wills.— All  exemplified  copies  of  foreign  wills  shall 
be  accompanied  by  a  petition  and  an  order  for  recording  the 
same. 

RULE  XI. 

Letters  of  administration. —  No  letters  of  administration  will 
be  issued  while  another  application  for  letters  on  the  same  estate 
is  pending. 

RULE  XII. 

CitiMna  of  foreign  countries. — Upon  application  for  letters  of 
administration,  where  it  appears  that  an  intestate  was  at  the 
time  of  his  death  the  subject  of  a  foreign  power  whose  (kmsui  is 
entitled  by  treaty  to  the  right  of  administration  or  intervention, 
notice  of  the  application  shall  be  given  to  the  Consul  whose 
right  is  concerned. 

RULE  XIII. 

Contest  of  probate  of  will. —  A  party  seeking  to  contest  the 
probate  of  a  last  Will  and  Testament  must  file  with  the  Clerk  of 
the  Court,  a  written  and  verified  answei-,  containing  a  concise 
statement  of  the  grounds  of  his  objection  to  such  probate,  and 
any  facts  he  may  allege  tending  to  establish  a  want  of  jurisdic- 
tion of  the  Court  to  hear  such  probate.  •  In  case  such  jurisdiction 
shall  be  denied  or  the  right  of  any  objecting  party  to  appear  and 
contest  shall  be  questioned,  the  Court  will  first  hear  and  pass 
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upon  the  question  of  jurisdiction,  or  the  status  of  the  contestant, 
unless,  for  the  convenience  of  the  parties  or  the  Courts  it  shall 
be  ordered  otherwise. 

In  all  cases  of  contests  in  probate  proceedings,  the  proponents 
shall,  within  five  days  after  objections  to  the  probate  are  filed, 
present  a  verified  petition  for  and  procure  and  enter  an  order 
directing  notice  of  the  time  and  place  of  hearing  of  such  objec- 
tions to  be  given,  and  prescribing  the  manner  of  giving  such 
notice,  to  all  persons  in  facing  who  would  take  any  interest  in  any 
property  under  the  provisions  of  the  will,  and  to  the  executor  or 
executors,  trustee  or  trustees  named  therein,  if  any,  who  have 
not  appeared  in  the  proceeding,  as  required  by  section  2617  of 
the  Code,  and  such  petition  shall  contain  the  names  and  addresses 
of  such  parties,  and  state  whether  any.  and  which  of  them,  are 
infants  or  of  unsound  mind.  In  case  the  proponents  shall  not 
present  such  petition  and  enter  such  order  within  the  time  afore- 
BHid,  such  petition  may  be  presented  and  order  entered  by  or  on 
behalf  of  any  party  or  parties  interested  in  the  estate. 

RULE  XIV. 

Certain  persons  must  be  made  parties  in  probate  proceedings. — 
Whenever  a  party  shall  put  in  issue  on  probate  the  validity,  con- 
struction, or  the  effect  of  any  disposition  of  x>ersonal  property 
under  section  2624  of  the  Code,  if  it  shall  appear  that  all  persons 
interested  in  such  construction  are  not  before  the  Court,  the  de- 
termination of  such  question  shall  be  suspended  until  such  per- 
sons shall  be  made  parties;  and  the  executor  named  in  the  will 
shall  not  be  held  to  represent  the  legatees  therein  for  the  pur- 
pose of  such  construction. 

RULE  XV. 

When  person  not  executor  entitled  to  costs. —  Whenever  any 
person  shall  appear  in  support  of  the  will  propounded  under  sec- 
tion 2617  of  the  Code,  such  person  shall  not  thereby  become  enti- 
tled to  recover  any  costs  on  the  probate  of  said  will  unless  it  shall 
appear  to  the  satisfaction  of  the  Court  that  the  interest  of  such 
person  was  not  sufficiently  represented  and  prosecuted  by  the 
executor  named  in  the  will  and  his  counsel. 

RULE  XVI. 

Accounting  (petition). —  When  a  petition  for  s  voluntary  ac- 
counting is  presented  the  account  ana  vouchers  to  which  it  relates 
shall  he  filed  therewith. 

RULE  XVII. 

Statement  of  unpaid  claims. —  When  an  account  Is  filed  for 
settlement,  the  accountant  shall  file  therewith  a  copy  of  any 
statement  of  a  claim  which  has  hKni  presented  to  him  and  al* 
lowed,  am.'  which  rem m inn  unpaid. 
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RULE  £VUI. 

Account  (copy  of  will  to  accompany). —  On  an  accounting  by 
an  executor,  testamentary  trustee,  or  administrator  with  the  will 
annexed,  a  copy  of  the  will  shall  be  filed  with  the  petition  and 
account. 

RULE  ZIX. 

Appointment  of  special  guardian  for  infant. —  In  the  absence 
of  a  petition  by  an  infant  over  fourteen  years  of  age  for  the  ap- 
pointment of  a  special  guardian  in  any  proceeding,  the  Surrogate 
will  appoint  a  special  guardian  upon  his  own  motion.  No  special 
guardian  to  represent  the  interest  of  an  infant  in  any  proceeding 
will  be  appointed  on  the  nomination  of  the  petitioner  or  his  attor- 
ney, or  upon  the  application  of  a  person  having  an  interest  ad- 
verse to  that  of  the  infant.  To  authorize  the  appointment  of  a 
person  as  a  special  guardian  on  the  application  of  an  infant  or 
otherwise  in  a  proceeding  in  this  Court,  or  to  entitle  a  general 
guardian  of  such  infant  to  appear  for  him  in  such  proceeding, 
it  must  appear  that  such  person,  or  such  general  guardian,  is 
competent  to  protect  the  right  of  the  infant,  and  that  he  has  no 
interest  adverse  to  that  of  the  infant  and  is  not  connected  in  busi- 
ness with  the  attorney  or  counsel  of  any  party  to  the  proceeding. 
Whenever  an  infant  interested  in  any  pr(K*etHiing  in  said  Surro- 
gate's Court  has  a  general  guardian  no  decree  will  be  entered 
without  appointing  a  special  guardian  to  represent  said  infant's 
interest  therein,  unless  such  general  guardian  shall  file  his  ap- 
pearance in  writing  and  his  affidavit  of  no  adverse  interest,  with 
the  Clerk  of  said  Surrogate's  Court. 

RULE  XX. 

Reports  of  special  guardians. —  Special  suardians  in  account- 
ing proceedings  shall  file  their  reports  within  five  days  from  the 
time  of  their  appointment,  except  where  objections  are  filed  and 
an  adjournment  is  had,  or  their  time  to  file  report  is  extended  by 
the  Surrogate.  The  report  or  an  accompi^nying  affidavit  must 
state  in  detail  the  work  done  and  the  number  of  days  spent  in  its 
performance. 

RULE  XXI. 

Bill  of  coats. —  No  allowance  will  be  made  to  an  accountant 
on  the  judicial  settlement  of  his  account  unless  the  bill  of  costs 
contains  a  detailed  statement  of  the  days  employed  in  connection 
with  the  account,  showing  the  time  occupied  on  each  day  in  the 
rendition  of  the  services,  and*their  nature  and  extent  in  detail. 

RULE  XXII. 

Notice  of  settlement  of  decree. —  In  a  proceeding  where  a 
notice  of  appearance  and  demand  has  been  filed,  or  a  special 
guardian  appointed,  two  days'  notice  of  settlement  of  decree  must 
be  giver,  unless  all  parties  who  have  appearecl  consent  to  the 
entry  of  the  decree. 
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RULE  XXn-A. 

Filing  receipt  for  payment  of  transfer  tax. —  Where  a  repre- 
sentative of  an  estate  is  required  by  law  to  pay  a  transfer  tax, 
no  decree  judicially  settling  the  account  of  such  representative 
will  be  entered  in  this  Court  unless  there  has  been  filed  in  my 
office  a  receipt  for  the  payment  of  such  tax,  sealed  and  counter- 
signed as  provided  by  section  236  of  the  Tax  Law,  or  it  has  been 
shown  that  the  estate  is  exempt  from  taxation.  (Added  Feb- 
ruary 18,  1916.) 

RULE  XXTTL 

Hearing  of  disputed  claim. —  Where  the  parties  consent  that 
the  Surrogate  may  hear  and  determine  a  disputed  claim  against 
the  estate  of  a  decedent  upon  the  judicial  settlement  of  the 
account  of  an  executor  or  administrator,  as  provided  by  section 
1822  of  the  Code  of  Civil  Procedure,  the  attention  of  the  Court 
must  be  directed  to  this  fact  on  filing  the  petition  for  accounting 
in  order  that  the  matter  ma3^  be  placed  on  the  appropriate 
calendar. 

RULE  ZXIY. 
Amendment  of  proposed  decree,  etc. —  When  a  proposed  order, 
decree  or  decision  shall  be  served,  with  notice  of  settlement 
thereof,  the  party  served  shall  not  Bubmit  any  complete  substi- 
tute therefor,  but'  may  submit  proposed  amendments  thereto, 
properly  referring  by  page  and  folio  to  the  portions  of  the  paper 
sought  to  be  amended  and  c*ontaining  after  each  amendment 'a 
statement  of  .the  grounds  therefor. 

RULE  XXV. 

Papers  not  to  be  removed  from  office. —  No  record  or  pape.r 
on  file  in  this  Court  will  be  intrusted  to  the  custody  of  the  attor- 
neys or  parties,  except  for  the  purpose  of  proper  examination,  in 
the  office  where  it  is  deposited;  and  if  any  such  document  or 
paper  Hhall  b(>  netnled  before  any  Referee  appointed  by  this  Court, 
the  same  shall  be  entrtistcnl  to  a  clerk  or  messenger  of  this  Court 
and  delivered  to  the  Referee,  who  shall  execute  a  receipt  therefor, 
and  for  its  redelivery. 

RULE  XXVI. 

Allowance  for  support  of  infants. —  No  allowance  will  be  made 
to  infants  for  support  or  education  under  section  2846,  Code  of 
Civil  Procedure,  unless  the  petition  shows  that  an  annual  ac- 
counting has  been  properly  filed  or  good  cause  is  therein  shown 
why  it  has  not  l>een  filed.  The  petition  shall  show  also  the  terms 
of  any  previous  order  in  the  same  estate,  or.  if  none  has  been 
made,  that  faet  shall  be  stated.  Kxeept  in  exceptional  cases,  an 
allowance  will  be  made  for  the  period  of  one  year  only,  and  the 
order  must  so  provide.  Where  the  infant  is  over  fourteen  years 
of  age.  he  shall  join  in  the  petition:  and  when  application  is 
made  by  any  person  other  than  tlie  guardian  of  the  property  it 
shali  be*^  made  on  at  least  two  days'  notice  to  such  guardian. 

170 


SURROOATE'S  COURT,  QUEENS  COUNTY. 

RULE  XXVIL 

• 

Motions  for  reargument. — All  motjons  for  reargument  must  be 
submitted  on  papers,  ^bowing  clearly  that  some  question  decisive 
of  tho  case,  and  which  was  presented  by  counsel  upon  the  argu- 
ment, has  been  overlooked  by  the  Court;  or  that  the  decision  is 
inconsistent  with  some  statute,  or  with  a  controlling  decision  to 
which,  through  the  neglect  or  inadvertence  of  counsel,  the  atten- 
tion of  the  Court  was  not  drawn. 

RULE  XXVIU. 
Transfer  tax  proceeding. —  1.  Upon  the  filing  of  the  appraiser's 
report  in  a  transfer  tax  proceeding  the  Surrogate  will  imme- 
diately enter  the  order  determining  the  value  of  the  property  and 
the  amounts  of  tax.  The  matter  will  not  appear  on  the  calendar 
at  this  stage,  nor  will  the  Court  then  consider  objections  to  the 
report. 

2.  A  party  having  objections  to  the  report,  or  the  order  entered 
thereupon,  may,  within  sixty  days,  file  a  notice  of  appeal.  Said 
notice  to  be  served  upon  all  parties  appearing  before  the  ap- 
praiser, and  proof  of  service  must  he  filed  with  the  clerk,  with 
the  notice  of  appeal.  Thereupon  the  proceeding  will  be  placed 
upon  the  calendar  for  Hhe  next  regular  calendar  day.  This  notice 
must  specify  the  grounds  of  objection. 

3.  A  special  guardian  will  be  appointed  ^o  protect  the  interests 
of  infants  upon  the  return  of  the  appraiser's  notice,  if  it  appears 
that  their  rights  are  involved  and  they  are  not  otherwise  ade- 
quattfly  represented. 

4.  A  proposed  order  on  a  motion  to  exempt  an  estate  from 
taxation,  must  be  accompanied  by  a  copy  thereof. 
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RULES  OF  PRACTICE  OF  THE  SURROGATE'S  COURT, 

BRONX  COUNTY. 

(In  effect  January  2,  1915.) 

RULE  I. 

Papers. — ^Whenever  a  proceeding  is  commenced  in  this  court, 
the  clerk  shall  assign  a  file  number  thereto  and  note  the  same 
in  the  margin  of  the  book  where  the  proceeding  is  indexed. 
Such  file  number  shall  be  one  in  a  series  of  that  3'ear,  and  shall 
be  indorsed  on  all  papers  in  such  proceeding  or  any  other  pro- 
ceeding subsequently  commenced  relating  to  same  estate  or  fund. 

Every  paper  to  be 'filed  in  the  Court  shall  be  indorsed  with 
the  title  of  the  proceeding  to  which  it  relates,  a  description 
of  the  paper,  the  name  and  post  office  address  of  the  attorney 
presenting  it  and  the  file  number  of  the  proceeding  to  which  it 
relates. 

No  paper  on  file  shall  be  intrusted  to  any  attorney,  party  or 
other  person  except  for  proper  examination  thereof  in  the  clerk's 
office. 

If  any  referee  appointed  by  this  Court  shall  request  the 
delivery  to  him  of  any  such  paper  for  use  before  him,  the  same 
shall  be  delivered  to  him  by  a  messenger  of  the  Court  upon 
his  receipt  therefor. 

Parties  and  attorneys  submitting  surety  company  bonds  for 
filing  are  required  to  submit  with  the  original  bond  a  true  copy 
of  the  same.     (Amended  January  10,  1917.) 

RULE  II. 

Service  of  process;  proof  of. —  In  all  proceedings  the  proofs  of 
service  of  process,  notices  of  hearing,  notices  of  motion  and 
orders  to  show  cause  shall  be  filed  on  or  before  one  o'clock  of  the 
day  preceding  the  day  therein  named  for  the  return  day  thereof. 

RULE  III. 

Calendars. — A  calendar  of  motions  and  of  matters  to  be  tried 
by  the  Court  without  a  jury  will  be  called  at  10  o'clock  a.  m.  on 
Monday  and  Wednesday  of  each  week,  except  in  the  monUi  of 
August. 
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A  term  for  the  trial  of  controverted  questions  of  fact  with  a 
jury,  including  contested  probates,  in  tvhich  a  jury  trial  of  such 
questions  has  been  ordered,  shall  begin  on  the  first  Monday  of 
February,  April,  June,  October  and  December.  A  calendar  of 
such  contested  matters  will  be  called  on  said  first  Monday  and 
on  each  day  thereafter  while  the  Court  shall  sit  for  the  purpose. 
Such  matters  will  then  be  tried  in  their  order,  unless  adjourn- 
ment is  granted  upon  proof  of  legal  excuse. 

RULE  IV. 

Probate. —  In  a  proceeding  for  the  probate  of  a  will  not  lost 
or  destroyed,  the  will  and  a  copy  thereof  shall  be  filed  with  the 
petition.  The  correctness  of  said  copy  shall  'be  shown  by  the 
affidavit  of  two  persons  of  full  age,  who  shall  have  compared 
the  copy  with  the  original  will. 

When  aU  parties  in  interest  have  waived  the  service  of  citation 
all  papers  in  the  matter  must  be  filed  with  the  probate  clerk  at 
least  two  days  before  the  day  fixed  for  the  taking  of  proof. 

RULE  V. 

Administration. —  Upon  an  application  for  letters  of  adminis- 
tration, where  it  appears  that  an  intestate  was  at  the  time  of 
death  the  subject  of  a  foreign  power,  notice  of  the  application 
fkhall  be  given  to  the  counsel  representing  such  foreign  power. 

RULE  VI. 

Guardianship. —  A  petition  for  the  application  by  a  guardian 
of  an  infant's  property  or  any  portion  thereof,  to  the  support, 
maintenance  and  education  of  the  infant  shall  show  that  an 
annual  accounting  has  been  duly  filed  or  that  good  cause  exists 
for  disregarding  the  omission. 

The  petition  shall  show  the  terms  of  any  previous  order  for 
the  application  of  any  portion  of  the  infant's  property.  And  if 
no  previous  order  has  been  made  that  fact  shall  be  stated. 
Wlien  the  infant  is  over  fourteen  years  of  age  he  shall  join  in, 
subscribe  and  verify  the  petition.  When  the  application  is  made 
by  a  person  other  than  the  guardian  of  the  property  or  a  parent 
of  the  infant,  the  consent  of  such  guatdian  or  such  parent  shall 
be  submitted  or  the  application  made  on  notice  to  him. 
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When  an  infant  over  Fourteen  years  of  age  applies  for  the 
appointment  of  a  special  guardian,  or  where  an  infant  appears 
by  his  general  guardian,  or  where  a  lunatic,  idiot  or  habitual 
drunkard  appears  by  his  committee,  the  general  or  special 
guardian  or  the  committee  shall  show  that  such  general  or 
special  guardian  or  such  committee  is  competent  to  protect  the 
rights  of  the  infant  or  incompetent  and  has  no  interest  adverse 
to  that  of  the  infant  or  incompetent  and  is  not  connected  in 
business  with  any  party  to  the  proceeding  or  the  attorney  or 
counsel  of  such  party.  It  must  appear  w^hether  or  not  such 
general  or  special  guardian  or  committee  is  entitled  to  share  in 
the  distribution  of  the  estate  ol*  fund  in  which  the  infant  or 
incompetent  is  intereated.  and  if  the  general  or  special  guardian 
or  committee  is  in  any  way  interested  in  the  estate  or  fund,  the 
nature  of  such  interest  must  be  disclosed. 

No  party  to  a  proceeding  will  be  appointed  special  guardian 
of  any  other  party  thereto.  The  petition  for  the  appointment  of 
such  special  ^ardian  as  well  as  the  appearance  filed  by  a  general 
guardian  of  the  infant  must  in  every  instance  disclose  the  name, 
residence  and  relationship  to  the  infant  of  the  person  with  whom 
the  infant  is  residing  and  whether  or  not  said  infant  has  a  parent 
living.  If  a  parent  is  living,  it  must  be  shown  by  the  affidavit 
of  the  parent  whether  or  not  such  parent  has  knowledge  of  and 
approves  such  application  or  appearance.  In  case  the  parent  has 
an  interest  adverse  to  the  infant,  the  petition  on  the  applica- 
tion for  the  appointment  of  such  special  guardian  must  be  accom- 
panied by  the  affidavit  of  the  parent,  showing  in  addition  to 
such  knowledge  aforesaid  that  such  parent  has  not  influenced 
the  infant  in  the  choice  of  the  special  guardian. 

If  the  foregoing  provisions  of  this  rule  are  not  strictly  com- 
plied with  the  i^urrogate  will,  on  his  own  motion,  appoint  a 
special  guardian  for  such  infant  or  incompetent,  as  provided  in 
section  2534,  C.  C.  P.,  notwithstanding  the  application  of  such 
infant  or  the  appearance  by  the  general  guardian  or  committee. 

RULE  VII. 

Accounting. —  On  an  accounting  by  an  executor,  testamentary 
trustee  or  administrator  with  tlie  will  annexed,  a  sworn  copy  of 
the  will  Hhall  bi'  filed  with  the  petition  and  account. 
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When  an  account  is  filed  for  aettleaient,  the  accountant  shall 
file  therewith  a  copy  of  any  statement  of  a  claim  which  has  been 
presented  to  him  and  allowed,  and  which  remains  unpaid. 

RULE  VIII. 

Before  evidence  is  taken  on  a  contested  accounting  the  account- 
ant Hhall  present  to  the  Court  a  statement  in  writing  of  the  itcnii^ 
for  which  no  voucher  is  filed,  the  items  as  to  which  he  holds  the 
aflirmative,  the  objections  which  he  concedes  to  be  well  taken  and 
the  modifications  of  the  account  to  which  the  parties  consent; 
and  the  objectant  shall  present  to  the  court  a  like  statement  of 
the  objections  which  he  withdrawe. 

RULB  IX. 

Upon  a  contested  accounting  any  party  interested,  or  a  con- 
testing creditor,  shall  serve  a  copy  of  his  objection's  upon  the 
accounting  party,  or  upon  his  attorney  in  case  he  shall  have 
sppeift*ed  by  attorney,  within  eight  days  after  the  filing  of  the 
aocount  in  the  office  of  the  clerk  of  the  court,  where  the  account- 
ing is  a  compulsory  one;  and  within  eight  days  after  the  return 
of  the  citation,  where  the  accounting  is  a  voluntary  one;  or 
within  such  further  or  other  time  in  either  case  as  shall  be 
allowed  by  the  Surrogate.  The  contest  shall  be  confined  to  the 
items  or  matters  so  objected  to.  If  it  shall  appear  to  the 
satisfaction  of  the  court,  by  affidavit  or  petition,  that  an  exam- 
ination of  the  accounting  party  will  be  necessary  to  enable  tlie 
contesting  party  to  interpose  his  objections,  such  examination 
may  be  ordered  by  the  court. 

RULB  X. 

In  a  proceeding  for  a  judicial  settlement  of  an  account,  wherein 
a  special  guardian  shall  be  appointed  to  protect  the  interests  of 
an  infant  party,  no  decree  will  be  entered  on  default  against  such 
infant,  but  such  decree  shall  be  so  entered  only  on  the  written 
report  of  the  guardian  appearing  for  such  infant  to  the  effect 
that  he  has  carefully  examined  the  account  and  finds  it  correct 
and  upon  two  day's  notice  of  the  settlement  thereof  to  the 
guardian. 
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RULE  XI. 

Witli  every  proposed  decree  on  an  accounting  there  must  be 
submitted  an  affidavit  of  regularity,  setting  forth  the  necessary 
Jurisdictionul  facts.  A  copy  of  th<'  form  of  the  affidavit  required 
will  be  furnished  by  the  clerk  of  the  court. 

RULE  ZII. 

Trials. —  When  on  a  contested  probate  the  objections  contain 
a  demand  for  a  trial  of  controverted  questions  of  fact  with  a 
jury  and  when  in  any  other  proceeding  such  trial  is  demanded, 
the  party  making  such  demand  shall  pay  a  jury  fee  of  three 
dollars  at  the  time  of  the  demand  and  shall,  within  two  days 
thereafter  serve  on  the  opposing  party  or  parties,  with  a  two 
days'  notice  of  settlement,  a  proposed  order  which  in  addition  to 
directing  such  trial  with  a  jury,  shall  also  state  the  questions 
of  fact  which  Me  deems  controverted  and  desires  tried  with  a  jury. 
In  default  of  the  service  of  such  order  any  opposing  part^r  may 
within  three  days  after  such  default  serve  such  proposed  order. 
stating  the  questions  of  fact,  if  any,  which  he  deems  contro- 
verted and  desires  tried  with  a  jury  with  like  notice  of  settle- 
ment. If  at  the  time  of  such  demand  necessary  parties  have 
iu»t  been  cited,  the  time  for  service  of  «uch  proposed  order  shall 
not  begin  to  run  until  the  court  shall  have  obtained  jurisdic- 
tion of  such  parties.     (Amended  January  10,  1917.) 

RULE  XIII. 

Notice  of  trial  of  such  controverted  questions  of  fact  must  be 
Korved  at  least  fourteen  days  before  the  first  day  of  the  term  at 
which  the  trial  is  to  be  had,  and  a  note  of  issue  stating  in  addi- 
tion to  the  usual  requirements  the  date  of  entry  of  the  order 
directing  the  controverted  questions  of  fact  to  be  tried  with  a 
jurv,  iiuiRt  be  filed  at  least  twelve  dnvs  before  the  first  dav  of 
such  term.  Where  a  party  has  served  a  notice  of  trial  and  filed 
a  note  of  issue,  for  a  term  at  which  the  matter  is  not  tried,  it  is 
not  necessary  for  him  to  serve  a  new  notice  of  trial,  or  file  a  new 
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note  of  issue,  for  a  succeeding  term;  and  the  matter  will  remain 
on  the  calendar  until  it  is  disposed  uf. 

A  petition  for  an  Order  for  Xotice  of  hearing  under  section 
2618  of  the  Code  of  Civil  Procedure  shall  in  all  cases  where  such 
Xotice  is  required  be  presented  by  the  proponent  within  five  days 
after  the  filing  of  the  objections  and  on  his  failure  so  to  do  any 
contestant  may  present  such  petition. 

Notices  of  Hearing  of  objections  on  contested  probates  where 
a  jury  trial  has  been  demanded,  as  required  by  section  2618  of 
the  Code  of  Civil  Procedure^  shall  specify  as  the  day  of  trial  the 
same  date  speciiied  in  the  Notice  of  Trial. 

•     RULE  XIV. 

If  upon  a  trial  any  party  shall  offer  in  evidence  a  paper  in  his 
control,  without  having  before  trial  submitted  the  same  to  oppos- 
ing counsel  for  inspection,  the  court  may  place  the  matter  at  the 
foot  of  the  calendar  or  otherwise  postpone  the  trial,  in  order  that 
all  papers  intended  for  use  on  the  trial,  except  such  as  may  be 
reasonably  reserved  for  the  examination  or  contradiction  of  a 
witness,  may  be  submitted  to  opposing  counsel  for  inspection. 

RULE  XV. 

Reports  of  referees. — When  a  referee's  report  is  filed  with  the 
testimony,  said  report  shall  be  confirmed  as  of  course,  unless 
ext^ptions  thereto  are  filed  by  any  party  interested  within  eight 
days  after  a  written  notice  of  such  filing  and  a  copy  of  such  re- 
port has  been  served  upon  the  opposing  party ;  and  in  case  excep- 
ti<ms  are  filed,  any  party  may  bring  on  the  hearing  of  the  same 
on  anv  stated  motion  dav  on  eiirht  davs'  notice. 

RULE  XVI. 

Orders,  ditrees  and  settlement  thereof. —  Two  days'  notice  of 
the  settlement  of  an  order  on  a  litigated  motion  or  of  a  decree  or 
decision  shall  be  given  in  writing  to  all  the  parties  who  have 
appeared  by  attorney  in  the  proceeding  in  which  such  order,  de- 
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eroe  or   decision   is   to   be  made   and  to  any    special  guardian 
appointed  therein. 

\Vlien  a  proposed  order,  decree  or  decision  is  served,  with  no- 
tice of  settlement  thereof,  the  party  serVed  shall  not  submit  any 
complete  substitute  therefor,  but  may  submit  proposed  amend- 
ments thereto,  properly  referring  by  page  and  folio  to  the  papers 
sought  to  be  amended  and  containing  after  each  amendment  a 
statement  of  the  grounds  therefor. 

RULE  xvn. 

Miscellaneous.-*  No  petition  for  the  probate  of  a  will  or  for  the 
grant  of  letters  of  administration  or  of  guardianship,  or  for  the 
appointment  of  a  testamentary  trustee  will  be  entertained  during 
the  pendency  of  a  prior  proceeding  for  the  same  or  like  relief, 
respecting  the  same  estate  or  fund,  or  the  estate  or  person  of  the 
same  infant. 

RULE  xvm. 

A  respondent  who  files  <an  answer  or  objection  shall  file  there- 
with a  notice  of  appearance. 

RULE  XIX. 

Special  guardians  shall  file  their  reports  within  eight  da\s 
from  the  time  of  their  appointment,  except  where  an  answer  is 
filed  and  an  adjournment  is  had  or  the  time  to  file  the  report  is 
extended  by  order.  Where  a  contest  has  taken  place  he  shall  file 
an  affidavit  stating  in  detail  the  work  done  by  him  and  the  num- 
ber of  days  spent  in  its  performance. 

RULE  XX. 

Costs. —  No  costs  will  be  allowed  to  the  petitioner  who  takes 
proceedings  to  compel  the  filing  of  an  inventory  by  an  executor 
or  administrator,  unless  such  executor  or  administrator  shall 
have  unreasonably  delayed  to  make  and  file  such  inventory  after 
having  been  duly  requested  to  do  so  by  or  in  behalf  of  the 
petitioner. 

Whenever  a  party  to  a  decree  shall  deem  himself  entitlt^  to 
costs,  the  application  will  be  considered  and  determined  by  the 
Surrogate  on  two  days'  notice  of  adjustment.  With  said  notice 
shall  be  served  a  statement  showing  the  items  of  costs  and  dis- 
bursements to  which  the  party  may  detTn  himself  entitled,  which 
disbursements  shall  be  duly  verified,  l>oth  as  to  their  amount  and 
necessity.  The  disbursements  for  referee's  and  stenographer's 
fees,  must  be  sustained  by  affidavits  or  detailed  pr/^of. 

At  the  same  time,  and  on  like  notice,  the  Surrog^^  will  pass 
upon  any  application  for  an  additional  allowance.  Such  applica- 
tion must  be  accompanied  by  an  affidavit  setting  'forth  the  num- 
ber of  days  necessarily  occupied  in  the  hearing  or  trial,  in  pre- 
paring the  account  for  settlement  and  in  the  preparation  for  the 
trial ;  the  time  occupied  on  each  day  in  the  rendition  of  the  serv- 
ices, their  nature  and  extent  in  detail  including  the  drawing, 
entering  or  executing *of  the  decree.    In  case  such  trial  shall  have 
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been  had  l>efore  a  referee,  the  time  necessarily  occupied  before  him 
may  be  shown  by  his  certificate. 

RUL£  XZI. 

Compromise. —  Upon  application  for  leave  to  compromise  the 
petitioner's  attorney,  .if  any,  shall  state  what  is  the  total  amount 
of  compensation  he  has  received  or  is  to  receive  from  all  sources; 
the  net  amount  to  be  received  by  the  petitioner  as  a  result  of  the 
settlement ;  whether  or  not  he  has  become  concerned  in  the  appli- 
cation or  ita  subject  matter  at  the  instance  of  the  party  with 
whom  the  compromise  is  proposed,  and  whether  or  not  he  has 
received  or  is  to  receive  compensation  from  such  party,  and  the 
amount  thereof,  if  any. 

Notice  of  the  application  must  be  givenr  to  the  next  of  kin  of 
the  decedent  of  full  age  within  the  state  who  are  entitled  to  share 
in  the  proceeds  of  the  compromise,  or  the  consent  of  such  next  of 
kin  must  be  submitted  with  the  application. 

RULE  XXIL 

TraiiBfer  tax  proceedings. — A  special  guardian  will  be  ap- 
pointed to  protect  the  interests  of  infants  upon  the  return  of  the 
kppraiwr's  notice  of  time  and  place  of  appraisal  if  it  appears 
that  their  rights  are  involved  and  they  are  not  otherwise  ade- 
qnately  represented. 

Upon  the  filing  of  the  appraiser's  report  in  a  transfer  tax  pro- 
ceeding the  petitioner  shall  submit  an  order  determining  the 
value  of  the  property  and*  the  amount  of  the  tax  in  accordance 
with  the  said  report;  upon  the  failure  of  the  petitioner  so  to  do 
within  five  days  after  the  filing  of  the  report  any  other  party  to 
'  the  proceeding  may  submit  such  order  upon  notice  thereof  to  tho 
petitioner.  The  surrogate,  upon  the  presentation  of  such  order, 
will  immediately  enter  the  same.  The  matter  will  not  appear 
,)n  the  calendar  at  this  stage,  nor  will  the  court  then  consider 
objections  to  the  report. 

A  party  having  objections  to  the  report  or  the  order  entered 
thereupon  may  w'ithin  sixty  days  after  the  entry  of  such  order  file 
a  notice  of  appeal.  Said  notice  must  specify  the  grounds  of 
objection,  be  served  upon  all  parties  appearing  Ix^fore  tlie 
appraiser  and  be  filed,  with  proof  of  service,  in  the  office  of  the 
clerk  of  the  court.  Thereupon  the  prcnieeding  will  he  placed  ujum 
the  calendar  for  a  motion  day  not  less  than  eight  davH  aft  or  the 
date  of  the  filing  of  the  notice  of  appeal,  and  may  be  noticed  for 
hearing  on  at  least  eight  days'  notice  thereof. 
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RULES  OF  THE  CITY  COURT  OF  THE  CITY  OF  NEW  YORK. 

In  convention  pursuant  to  section  323  of  the  Code  of  Civil 
Procedure,  Ordered:  that  the  following  rules  be  and  they  are 
hereby  adopted  as  the  rules  of  practice  for  the  City  Court  of  the 
city  of  New  York,  to  take  effeclt  January  1,  1912. 

RULE  L 

Trial  Tenns. —  Each  Trial  Term  shall  begin  on  the  first  Monday 
of  the  month  for  which  it  is  assigned,  and  be  continued  until  and 
including  the  Friday  preceding  the  first  Monday  of  the  following 
month,  unless  the  Justice  presiding  shall  continue  the  term. 
No  Trial  Term  shall  'be  held  during  the  months  of  July,  August 
and  September,  except  as  hereinafter  prescribed.  The  Justice 
assigned  to  the  Special  Term  during  the  months  of  July,  August 
and  September,  with  a  jury,  or  without  where  none  is  required 
by  the  parties,  may  try  **  marine  cases  "  or  any  case  in  which 
the  defendant  may  by  order  of  a  Ju8ti<'e  of  this  court  be  actually 
confined  in  jail  and  unable  to  furnish  bail,  and  'Vrhen  the  cir- 
cumstances of  the  case  are,  in  the  judgment  of  said  Justice,  such 
as  to  demand  a  speedy  trial  in  furtherance  of  justice,  and  in 
such  cases  the  Justice  assigned  to  tlie  Special  Term  during  those 
months  n»y  hold  such  trial  in  that  branch  of  the  court. 
(Amended  November  4,  1^14;  December  7,  1915,  in  effect 
January  1,  1916.) 

RULE  n. 

Special  calendar  for  short  causes;  for  commercial  causes. — 
There  shall  be  a  Special  Calendar  to  be  called  in  Part  I,  Trial 
Term,  for  the  trial  of  auctions  placed  thereon,  pursuant  to  the 
following  direction:  llic  justice  assigned  to  Part  I,  Trial  Term, 
shall  send  such  causes  as  are  placed  on  this  ♦Special  Galendar 
to  Part  11,  Trial  Term,  for  trial,  lii  case  Part  II  shall  not 
have  business  enough  to  occupy  it  during  court  hours,  causes  from 
the  Regular  Calendar  at  Part  I  shall  be  sent  to  it  for  trial. 
/   (Amended  April  1,  IWS.) 

In  actions  on  contract,  of  replevin,  or  for  conversion,  where  a 
note  of  issue  has  been  filed  and  the  cause  noticed  for  trial, 
either  party  may  apply  to  the  Special  Term  on  two  days*  notice 
to  the  adverse  party  for  an  order  placing  the  cause  on  the  special 
calendar.  Upon  such  application,  if  it  satisfactorily  appear  by 
affidavit  and  the  pleadings  that  the  trial  of  the  action  will  not 
occupy  more  than  two  hours  and  that  no  good  reason  exists  why 
the  same  should  not  be  promptly  tried,  the  Court  may,  by  order, 
place  the  cause  on  the  special  calendar  for  trial.  The  orde! 
shall  specify  the  number  of  the  cause  on  the  general  calendar, 
and  a  copy  thereof  must  be  filed  with  the  calendar  clerk.  If 
the  trial  shall  actually  occupy  more  than  two  hours  the  Court 
may  in  its  discretion  send  the  cause  to  the  foot  of  the  general 
calendar. 
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No  action  brought  for  the  recovery  of  less  than  $250,  which 
roold  have  been  brought  in  the  Municipal  Court  of  the  City  of 
Xew  York,  will  be  advanced  to  the  special  calendar. 

All  actions  hereafter  advanced  to  the  special  calendar  shall 
be  called  and  tried,  or  otherwise  disposed  of,  in  the  order  in 
which  the  same  are  placed  thereon,  unless  postponed  for  legal 
cause,  shown  by  affidavit. 

Special  calendar  for  commercial  causes. —  Tn  any  action  now 
on  the  General  Calendar,  or  which  may  hereafter  be  placed 
tbt>reon,  wherein  the  plaintiff  seeks  to  recover  a  specific  sum  of 
money  upon  a  bond  or  undertaking  or  other  written  obligation 
or  upon  a  negotiable  instrument  or  for  the  rent  or  hire  of^eal 
or  personal  property  or  for  money  had  and  received  or  for 
money  loaned  or  for  goods  sold  and  delivered  or  on  a  guaranty, 
any  party  to  a  cause  may  upon  proof  of  service  of  a  copy  thereof 
or  upon  a  policy  of  insurance,  or  for  work,  labor  and  services, 
<xclusive  of  an  action  for  breach  of  contract  of  employment, 
any  party  to  a  cause  may  upon  proof  of  service  of  a  copy 
tht*reof  up<»ii  tlie  attorneys  for  all  parties  who  have  appeared  in 
the  action,  file  with  tlie  cali-ndar  clerk  a  notice  to  the  elTect  that 
the  cause  is  one  of  tl»o?»o  enumerated  hereinalxjve,  and  tliat  the 
*aine  is  moved  as  a  Conimercial  Calendar  cause,  and  thereupon 
the  calendar  clerk  shall  place  tlie  cause  upon  the  Special  Cal- 
endar for  Commercial  Clauses  in  the  order  in  which  such  notices 
are  filed.  Such  calendar  shall  be  called  in  Part  III  arid  the 
<au«*es  thereon  tried  and  disposed  of  at  Parts  II F  and  rV'.  If  the 
party  who  has  moved  the  cause  as  a  Conunvrcial  Calendar  Cause 
shall  not  be  ready  to  proceed  with  the  trial  when  tlie  cause  is 
called  for  trial,  the  court  in  its  discretion  may  allow  an  adjoum- 
nient  or  send  the  cause  to  the  foot  of  the  Trial  Calendar  or 
direct  a  dismissal  or  incjuest  or  otherwise  dispose  of  the  same 
as  justice  may  require.  Whenever  there  shall  not  Ih»  sufficient  • 
causes  on  the  Calendaj*  for  (Vmimercial  Causes  to  occupy  the 
lime  of  the  courts  held  in  Parts  III  Hn<l  IV.  caiiKes  shall  he 
sent  to  such  part  or  parts  for  trial  from  the  Day  Calendar 
Inr  the  justice  holding  Part  I.  (Amended  October  6,  1914,  and 
Detember  5,  1916;  in  effect  January  1,  1917.) 

RULE  ni. 

Preferred  causes. —  Application  for  a  preference  under  section 
"J»l  of  the  Code  of  Civil  Procedure,  must  l)e  made  in  Trial  Term, 
i'art  I,  and  ni»tice  thereof  served  with  the  notice  of  trial,  agree- 
ablv  to  section  793*. 

RTTLE  IV. 

Actions  transferred  j^rom  other  Courts. —  In  actions  transferred 
to  this  Court  by  consent,  from  other  Courts  of  record,  the  party 
filing  the  order  of  transfer  shall  file  with  the  clerk  of  this  Court 
cn^ossed  copies  of  the  summons  and  plcadin«:s  in  such  arfion: 
and  the  ;'lfrk  shall,  on  filing  such  process  and  pleadin«rs,  enter 
Maid  cause  on  the  trial  calendar. 

RULE  V. 

Pleadings  furnished  to  Court;  duty  of  attorney. —  It  shall  be 
thi»  duty   of  the  attorney,   by   whom   the   copy   of   the   pleadm^js 
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designate,  on  each  pleading,  the  part  or  parts  thereof  which  are 
claimed  to  be  admitted  or  controverted  by  the  succeeding  pleading. 

RULE  VI. 

Cases  in  which  a  new  trial  is  ordered  at  Appellate  Court. — 

In  lieu  of  the  pleadings,  in  actions  wherein  a  new  trial  i&  granted, 
the  party  moving  the  case  for  trial  must  furnish  tl^  justice 
with  a  printed  copy  of  the  appeal  book,  and  a  copv  of  the  opinion 
of  the  Appellate  Court  on  whose  order  the  case  is  remanded  for 
the   new   triaL 

RULE  VII. 

Marine  cases. —  Marine  cases  must  be  commenced  (under  the 
Code)  by  summons,  and  if  the  plaintiff  applies  for  an  order  of 
arrest  to  accompany  the  summons,  it  must  be  in  the  form  and  to 
the  effect  required  by  section  3178.  The  pleadings  may  be  oral, 
or  in  writing;  if  oral,  the  clerk  must  enter  the  substance  thereof 
in  the  minutes.  If  a  jury  is  demanded,  the  justice  presiding  at 
Special  Term  may,  in  his  discretion,  transfer  the  action  to  any 
one  of  the  Trial  Terms;  or  he  may  cause  to  be  impanelled  a  jury 
for  the  purpose,  and  try  the  cause  at  Special  Term;  and  said 
tribunal  is  hereby  declared  to  l)e  a  Trial  Term,  for  the  special 
purposes  of  considering  and  determining  such  cases. 

RULE  vin. 

Jurisdiction.— Torts  committed  on  board  a  foreign  ship,  on 
the  high  seas,  must  be  considered  as  having  occurred  within  the 
territorial  limits  of  the  foreign  nation  to  which  the  vessel  be- 
longs; and  the  parties  having  the  ship's  equipage,  though  actually 
here,  are  still  deemed  within  the  foreign  jurisdiction.  In  such 
case,  the  Court,  having  discretion  to  exercise  the  power,  will 
decline  jurisdiction,  unless  it  is  made  to  appear  either:  first,  that 
the  plaintiff  or  defendant  has  been  regularly  discharged  from  his 
ship  by  competent  authority;  or,  second,  that  either  of  the 
parties  is  a  resident  or  citizen  of  the  United  States.  In  the 
excepted  cases  only  will  process  be  allowed. 

RULE  IX. 

Special  Term  for  litigated  motions;  when  held. —  There  shall 
be  a  Special  Term  of  this  Court  for  the  hearing  of  litigated 
motions,  to  commence  on  the  first  Monday  of  each  month  and^  to 
continue  until  the  Friday  preceding  the  first  Monday  of  the 
succeeding  month,  which  term  shall  be  held  every  day,  except 
Saturday,  >«unday  and  legal  holiday-s.  Court  shall  open  at  10 
o'clock  in  t)ie  morning  and  shall  continue  until  all  business 
before  the  court  has  l)een  disposed  of.  Thift  Special  Term  shall 
be  known  as  Special  Term,  Part  I.  During  the  months  when 
Trial  Terms  are  not  appointed  the  Justice  assigned  thereto  shall 
also  be  ashi«.ned  to  hold  Special  Term,  Part  11.  Demurrers 
shall  be  lieard  and  determined  at  Special  Term,  Part  I,  and  may 
be  brought  on  for  hearing  upon  the  usual  notice  of  argument  and 
the  filing  of  the  note  of  issue  provided  for  in  Rule  Xll. 
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RULE  X. 

Special  Tenn  for  ex  parte  business;  time  of  sessions. —  There 
fthall  be  a  Special  Term  of  this  Court  for  the  transaction  of  ex 
parte  business,  to  be  held  on  the  first  Monday  of  each  month,  and 
to  continue  to  and  including  the  Saturday  prior  to  the  first  Mon- 
day of  the  following  month.  Court  shall  open  at  10  o'clock  in 
the  morning  and  shall  continue  in  session  until  4  o'clock  in  the 
afternoon,  except  Saturday,  on  which  day  the  Court  may  be 
adjourned  at  12  o'clock  noon,  and  shall  be  open  every  day  in 
the  year  except  Sundays  and  legal  holidays.  This  Special  Term 
shall  be  known  aa  Special  Term,  Part  11.  The  Justice  assigned 
to  Special  Term,  Part  II,  shall  also  attend  to  the  drawing  of 
jurors  for  the  Trial  Terms  of  the  City  Court. 

Natnro  of  motions  and  proceedings  to  be  detennined  at  the 
Special  Term  for  ez  parte  business.— *  Application  for  all  court 
o^tiers,  ex  parte  or  by  consent,  or  where  notice  is  not  required 
or  has  been  waived,  must  be  made  to  Special  Term,  Part  II.  All 
applications  for  judgment  in  actions  where  the  defendant  has 
failed  to  appear  or  has  waived  notice  of  motion  for  judgment 
or  has  consented  thereto  shall  be  made  to  Special  Term,  Part  IT. 
All  orders  for  the  examination  of  parties  or  witnesses  in  sup- 
plementary proceedings-  or  to  perpetuate  testimony  or  for  the 
examination  of  parties  before  trial  shall  be  made  returnable 
before  the  Justice  assigned  to  hold  Special  Term,  Part  II.  No 
ex  parte  order  of  reference  in  supplementary  proceedings  will 
be  made  by  this  Court  or  any  Justice  thereof. 

RULE  XI. 

No  extension  of  time  to  answer  for  more  than  two  days  will 
be  granted,  unless  upon  notice  to  plaintiffs  attorney. 

RULE  XII. 

The  clerk  assigned  to  Special  Term  for  Litigated  Motions  and 
Chambers  shall  prepare  a  motion  calendar  for  each  day  of  the 
term,  other  than  Saturdays,  and  place  thereon  all  causes  in 
which  notes  of  issue  have  been  filed,  not  later  than  4  f.  M.  of  the 
day  previous  to  the  return  day  of  the  motion,  and  furnish  a 
copy  thereof  to  the  New  York  Law  Journal  for  publication.  The 
justice  presiding  at  Special  Term  may  add  to  the  calendar,  on  a 
day  for  which  it  is  noticed,  any  motion  not  appearing  thereon. 
Motion  must  be  made  returnable  at  10  A.  u.,  at  which  hour  the 
calendar  will  be  called  and  defaults  noted. 

RUtE  xni. 

Orders  in  supplementary  proceedings,  to  punish  a  judgment 
debtor  for  contempt,  shall  not  l>e  made  returnable  in  less  than 
three  davs  from  the  time  of  service  thereof. 

RULE  XIV. 

Calendar  practice;  Trial  Calendar;  Day  Calendar;  equity  causes. 
— At  least  eight  days  before  the  first  Monday  of  a  trial  term  or 
whenever  the  justice  assif^ned  to  Trial  Term,  Part  I,  shall  direct, 
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the  calendar  clerk  shall  prepare  a  Trial  Calendar  containing  so 
many  of  the  pending  causes  on  the  General  Calendar  as  the 
justice  holding  the  Trial  Term,  Part  1,  shall  direct,  and  such 
Trial  Calendar  shall  be  posted  in  the  calendar  clerk*B  office  and 
published  in  the  New  York  Law  Journal  four  days  preceding  the 
day  set  for  tiling  the  notice  hereinafter  mentioned.  Any  party 
to  a  cause  appearing  on  such  Trial  Calendar  may  serve  notice  on 
the  calendar  clerk  and  on  the  attorneys  for  the  other  parties  to 
the  cause  at  or  before  4  o'clock  on  a  day  to  be  set,  following  not 
less  than  four  days  after  the  first  publication  of  the  calendai 
in  the  Law  Journal,  to  the  effect  that  the  cause  is  to  be  marked 
ready  for  trial,  but  if  no  party  shall  serve  such  notice  the  cause 
shall  be  marked  off  and  restored  to  the  General  Calendar  and 
shall  not  be  again  publiBhed  upon  a  Trial  Calendar  until  the  last 
number  of  such  calendar  which  is  marked  ready  shall  have  been 
reached  on  the  Day  Calendar  for  trial.  Causes  appearing  more 
than  three  times  upon  the  said  Trial  Calendar  shall,  unless  such 
notice  is  served,  be  placed  upon  such  future  Trial  Calendar  as 
the  justice  assigned  to  Part  I,  Trial  Term,  may  designate. 
(Paragraph  amended  October  8,  1912,  June  2,  1914,  in  effect 
September   1,   1914.) 

Day  Calendar. —  Said  clerk  shall  make  up  a  Day  Calendar  for 
each  day  from  the  causes  for  which  a  notice  is  served  as  afore- 
said,  upon  which  shall  be  placed  all  such  causes  marked  read^ 
from  the  previous  Trial  Calendars  or  remaining  undisposed  of 
from  Trial  Calendars  theretofore  posted  and  published.  Such 
Day  Calendar  -shall  be  called  at  Trial  Term,  Part  I,  of  this  court 
at  9:45  a.  m.  each  day.  Tliree  causes  therefrom  shall  be  assigned 
to  each  of  the  several  trial  parts,  except  Parts  II,  III,  and  IV,  for 
trial.  (Paragraph  amended  June  2,  1914,  in  effect  September  1, 
1914.)  ^  . 

Equity  causes  for  the  foreclosure  *of  mechanic's  liens,  and  in 
the  nature  of  interpleader,  shall  be  placed  upon  the  Equity 
Calendar  upon  five  days'  notice  of  trial  and  upon  filing  a  note  of 
issue  therefor  with  the  calendar  clerk.  Causes  ehall  be  placed 
on  such  calendar  in  the  order  in  which  notes  of  issue  are  received. 
Such  calendar  shall  be  called  in  Trial  Term,  Part  III.  on  the 
second  Monday  of  each  term  and  the  causes  thereon  shall  be 
assigned  for  trial  during  the  two  latter  weeks  of  the  term  at 
Trial  Term,  Part  IV.  All  applications  for  postponement  or  delay 
of  the  trial  of  equity  causes  shall  l>e  governed  by  the  rules 
applicable  to  causes  on  the  Trial  Term  Calendar.  (Paragraph 
added  June  2,  1014;  and  new  paragraph  substituted  December  7, 
1915,  in  effect  January  1,  1916.) 

When  a  cause  thus  set  down  on  the  Call  Calendar  on  any 
Friday  as  "  ready  *'  appears  upon  the  Day  Calendar,  it  must  be 
tried  or  go  to  the  foot  of  the  General  Calendar,  unless  it  appears 
by  affidavit  to  the  satisfaction  of  the  justice  calling  the  Day  Cal- 
endar that  the  trial  cannot  with  justice  to  one  of  the  parties 
proceed.     The  court  mav  then  bv  order  set  the  cause  down  for 
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on  another  day  in  the  term  or  place  the  cause  on  a  subse- 
qnent  Trial  Calendar. 

In  no  event  ahall  a  cause  on  the  Day  Calendar  be  passed  from 
day  to  day  on  account  of  the  engagement  of  coiuisel  for  more 
than  two  days.  Not  more  than  two  causes  ahall  be  held  "  ready  " 
on  the  Day  Calendar  for  one  counsel,  in  addition  to  the  cause  in 
which  he  is  engaged,  and  in  all  causes  the  counsel  who  is  to  try 
the  same  must  be  designated,  if  required  by  the  court,  on  the  call 
of  the  day  calendar.  Actions  in  which  new  trials  are  ordered 
will,  upon  application  to  the  Special  Term  for  Litigated  Motions, 
upon  two  days'  notice,  be  placed  upon  the  Trial  Calendar  without 
filing  a  new  note  of  issue. 

RULE  XV. 

Miscellaneous;  fees  paid  to  the  clerk  not  returnable. —  Fees 
paid  upon  filing  notes  of  issue  are,  so  soon  as  they  reach  the 
hands  of  the  clerk,  in  the  constructive  possession  of  the  city  of 
New  York;  and  it  is  made  the  official  duty  of  that  clerk  to  pay 
them,  with  other  lawful  fees  collected  by  virtue  of  his  office,  into 
the  city  treasury. 

RULE  XVI. 

Special  rules  concerning  the  duties  and  obligations  of  the  derk 
of  the  City  Court  of  the  City  of  New  York.^1.  The  clerk,  on 
assuming  office,  shall  make  and  file,  in  duplicate,  his  oath  of 
office,  one  of  which  duplicates  shall  be  filed  in  the  office  of  the 
city  clerk;  and  the  other  in  the  clerk's  office  of  this  Court,  and 
give  a  bond  as  now  prescribed  by  law. 

2.  The  clerk,  or,  in  his  absence,  the  deputy,  shall  make  state- 
ments in  writing,  duly  verified  by  his  oath,  of  all  moneys  received 
for  fees  or  otherwise  by  him  as  said  clerk,  and  shall  pay  into  the 
finance  department  of  the  city  of  New  York  all  such  moneys  so 
received  by  him  for  the  use  of  or  belonging  to  the  city,  as 
required  by  law;  and  these  acts  shall  be  done  once  in  each  and 
every  month,  and  a  duplicate  of  such  statements  in  writing,  also 
duly  verified,  shall  be  at  the  same  time  delivered  to  the  chief 
justice  of  this  Court,  or,  in  his  absence,  to  the  justice  then  pre- 
siding at  the  Special  Term,  Part  n,  accompanied  by  a  voucher 
from  the  said  finance  department,  showing  that  such  money  has 
been  actually  so  paid  over  after  the  auditing  and  approval  of  the 
monthly   statement  by  the  department. 

RULE  XVII. 

Complaint  dismissed  at  Trial  Term;  restoration. —  Where  a 
complaint  is  dismissed,  or  an  inquest  allowed,  at  a  Trial  Term, 
the  cause  will  not  be  restored  on  consent  of  the  parties;  but  the 
facts  may  be  presented  to  the  justice  presiding  in  the  part  where 
the  cause  was  disposed  of,  or  at  the  Special  Term,  by  motion  for 
action  thereon. 
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RULE  XVUI. 

Papers  to  be  filed  must  bear  index  number. —  The  clerk  of  the 
City  Court  of  the  city  of  New  York  is  hereby  authorized  to  in- 
augurate and  maintain  in  hiR  office  an  alphabetical  index  of  the 
actions  and  special  proceedings  commenced  in  the  City  Court, 
which  shall  be  numbered  consecutively  for  the  year  in  which  sudi 
action  or  spcM^ial  proceeding  is  commenced,  and  each  pleading, 
order,  affidavit,  judgment,  final  order  or  other  paper  filed  in  sudk 
action  or  special  proceeding  shall  be  filed  under  the  same  number, 
so  that  in  the  index  book  provided  for  that  purpose  the  record 
of  the  filing  shall  appear.  After  the  action  or  special  proceeding 
shall  have  received  a  number  each  paper  filed  therein  shall  have 
indorsed  thereon  the  number  assigned  thereto,  and  the  clerk  is 
authorized  to  refuse  to  receive  or  file  any  such  pleading,  order, 
affidavit  or  other  paper,  including  the  judgment  roll  or  final 
order,  upon  which  such  number  does  not  plainly  appear. 

RULE  XIX. 

Settlement  of  orders  on  remittitur. — At  least  three  days'  notice 
of  settlement  of  all  orders  upon  remittiturs  from  the  Appellate 
Term  and  Appellate  Division,  Supreme  Court,  shall  be  given 
before  presenting  the  same  for  signature  and  entry. 
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RULES  OF  THE  BOnnCIPAL  COURT  OP  THE  CITY  OF  NEW 

YORK. 

(Adopt«d   and    duly    approved    pursuant    to    Bection    8    of    the 

Municipal  Court  Code.) 


Rules  1  to  26,  in  effect  September  1,  1915. 
Rules  27  to  32,  in  effect  October  23,  1915. 
Rule  33,  in  effect  March  1,  1916. 
Rule  34,  in  effect  January  19,  1916. 


RULE  I. 

Court  shall  open  at  9  o'clock  in  the  forenoon.  At  least  one 
of  the  justices  shall  be  in  attendance  until  4  o'clock  in  the  after- 
noon. On  Saturdays  one  justice  shall  be  in  attendance  between 
the  hours  of  10  oxlock  in  the  forenoon  and  12  o'clock  noon  in 
each  borough  in  a  district  to  be  designated  by  the  board  of 
justices  for  the  transaction  of  such  business  as  may  be  deter- 
mined by  a  justice  of  this  court.  During  the  months  of  July 
and  August,  court  shall  be  held  on  such  days  as  the  justice  pre- 
siding in  each  district  may  designate. 

RULE  IL 

In  a  district  where  more  than  one  part  has  been  established 
the  trial  calendar  shall  be  called,  and  precepts  in  summary  pro- 
ceedings, orders  to  show  cause  and  notices  of  motion  shall  be 
returnable  in  part  one.  The  call  of  the  calendar  shall  precede 
tlie  transaction  of  any  other  business.  Motions  shall  be  heard 
immediately  after  the  call  of  the  calendar. 

RULE  m. 

The  clerk  in  each  district  shall  prepare  a  daily  trial  calendar 
which  shall  be  posted  in  the  clerk's  office  two  days  in  advance. 
Causes  shall  be  placed  on  the  trial  calendar  according  to  their 
dates  of  issue.  Adjourned  causes  shall  be  placed  on  a  subsequent 
trial  calendar  in  the  order  in  which  they  have  been  adjourned. 

RULE  IV. 

Causes  shall  appear  on  the  trial  calendar  in  the  following 
order: 

(a  I  Causes  in  which  judgments  on  default  in  pleading  must  be 
rendered  on  application  to  the  court. 

ibi  A<^tions  for  wages. 

ic)  Other  actions  in  which  the  amount  claimed  does  not  exceed 
fifty  dollars. 
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(d)  Summary  proceedings  to  recover  possession  of  real  property. 

(e)  Hearings  on  objections  taken  under  sections  88  and  89  of 
the  Municipal  Court  Code. 

(f)  Causes  marked  for  a  preference  by  the  court  on  a  preceding 
day. 

ig)  Actions  on  a  written  instrument  for  the  payment  of  money 
only. 

(h)  Causes,  not  hereinabove  enumerated,  appearing  for  the 
first  time  on  the  trial  calendar. 

(i)  Adjourned  actions  in  causes  not  hereinabove  enumerated. 

RULE  V. 

Causes  shall  be  tried  in  the  order  in  which  they  appear  on  the 
calendar  unless  otherwise  directed  by  the  court;  and  in  a  district 
whore  more  than  one  part  is  held,  the  justice  calling  the  trial 
calendar  shall  assign  causes  for  trial  to  a  disengaged  part  in  the 
order  in  which  they  appear  on  the  calendar. 

RULE  VI. 

Where  the  plaintiff  can  recover  judgment  upon  the  defendant's 
default  in  pleading  only  upon  the  application  to  the  court,  the 
clerk,  providing  the  plaintiff  appears  in  person,  shall  place  the 
cause  upon  the  calendar  on  a  day  not  loss  than  three  nor  more 
than  five  days  after  the  expiration  of  the  time  within  which  the 
defendant  might  have  appeared,  and  Hhall  notify  the  plaintiff  by 
mail  of  the  date.  Where  tlie  plaintiff  has  appeared  by  attorney 
the  clerk  shall  place  such  cause  upon  tlie  trial  calendar  for  a  day 
to  bo  fixed  by  the  attorney  in  a  notice  to  bo  filed  with  the  clerk, 
such  date,  however,  to  bo  not  Iohh  than  throe  days  from  the 
filing  of  the  notice  unless  otherwiwo  diroctod  by  the  court. 

RULE  VIL 

\Vhero  the  defendant  does  not  appear  by  attorney,  he  must 
at  the  time  of  ani^wering  give  his  addross  in  writing  to  the  clerk. 


RULE  VIII. 

If  the  summons,  or  the  summons  and  complaint,  is  not  filed  in 
the  office  of  the  clerk  as  provided  by  subdivision  3  of  section  ti 
or  by  section  23  of  the  Municipal  Court  Code,  the  defendant  may 
within  the  time  limitod  for  joining  isHuo,  on  complying  with  sub- 
division 3  of  section  78  of  the  Municipal  Court  Cciide,  file  the 
oopy  (»f  the  summons,  or  of  tlu'  suninions  and  ooniplaint  sorvod 
upon  him,  together  witli  an  attidavit  of  siioh  sorvioo.  Upon  the 
request  of  the  dofonduiit  the  dork  nuist  ilit>roupon  dismiss  the 
action  and  in  a  propor  oaso  tax  t-nsts  on  wufh  (lisniisHal,  or  thi* 
defendant  may  have  otlior  appropriate  relief. 
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RULE  IX. 

There  shall  be  in  each  district  a  calendar  of  causes  reserved 
generally  on  which  calendar  the  clerk,  unless  otherwise  directed 
by  the  court,  shall  place  any  cause  after  the  same  shall  have 
been  three  times  on  the  trial  calendar.  Any  cause  may  be 
placed  on  such  calendar  by  consent,  or  upon  stipulation  of  the 
parties.  Causes  may  be  restored  to  the  trial  calendar  on  three 
days'  notice,  or  on  consent  of  the  parties,  for  a  day  to  be  fixed 
by  the  court.  Before  an  action  shall  be  dismissed  by  the  court 
pursuant  to  section  126  of  the  Municipal  Court  Code  the  clerk 
shall  give  such  notice  to  the  parties  as  the  court  may  direct. 

RULE  X. 

The  defendant's  time  to  move  or  answer  pursuant  to  sub- 
division five  of  section  78  of  the  Municipal  Court  Code  shall  not 
be  extended  by  an  ex  parte  order  for  more  than  three  days, 
and  when  said  time  shall  have  been  extended  by  stipulation  or 
order  for  three  days  or  more,  no  further  time  shall  be  granted 
by  order,  except  upon  notice  to  the  adverse  party  of  the  appli- 
cation for  such  order. 

RULE  XL 

A  consent  giving  the  court  further  time  to  render  judgment 
or  decide  a  motion  as  provided  in  section  119  of  the  Municipal 
Court  Code  must  be  in  writing  or  noted  upon  the  minutes  of 
the  trial. 

RULE  XIL 

(a)  Motions  may  be  brought  on  for  hearing  on  not  less  than 
three  days'  notice  unless  otherwise  directed  by  the  court. 

<b)  Ex  parte  applications  may  be  made  to  and  granted  by 
any  justice.  The  affidavit  shall  state  whether  any  previous 
application  has  been,  made  for  such  order,  and  if  made,  to  what 
justice  and  what  order  or  decision  was  made  thereon  and  what 
new  facts,  if  any,  are  claimed  to  be  shown. 

RULE  XIIL 

All  papers  in  actions  or  proceedings  shall  be  submitted  to  the 
clerk  of  the  district  in  which  such  actions  or  proceeding's  are 
pending  and  it  shall  be  the  duty  of  the  clerk  to  forward  such 
papers  promptly  to  the  justice  to  whom  they  are  to  be  submitted. 

RULE  XIV. 

The  endorsement  of  the  name  and  address  of  the  attorney  on 
the  summons,  pleading  or  any  other  paper  filed  in  an  action  shall 
be  deemed  an  appearance  within  the  meaning  of  section  164  of 
the  Municipal  Court  Code. 

/  RULE  XV. 

AH  copies  of  paper?*  whirh  an*  to  be  included  on  the  return 
un  a]>peal   and  prepared   by   the  appellant  an   provided   by   rule 
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four  of  the  rules  of  the  Appellate  Term,  for  the  hearing  of 
appeals  from  the  City  Court  of  the  city  of  New  York  and  from 
the  Municipal  Court  in  the  Boroughs  of  Manhattan  and  the 
Bronx,  shall  be  furnished  by  the  appellant  to  the  clerk  at  the  time 
of  filing  the  written  notice  provided  for  in  se<;tion  161,  subdivision 
one  of  the  Municipal  Court  Code. 

RULE  ZVI. 

In  case  of  the  death  or  disability  or  prolonged  absence  from 
the  city  of  a  justice  the  case  on  appeal  may  be  settled  by  the 
justice  presiding  in  part  one  in  the  district  in  which  the  judg- 
ment was  entered  with  the  same  force  and  effect  as  if  he  had 
tried  the  case. 

RULB  XYU. 

Precepts  in  summary  proceedings  must  be  filed  at  least  one 
day  before  the  return  day  thereof,  unless  by  direction  of  the 
court  they  are  made  returnable  on  the  same  day  as  issued,  or 
the  day  after. 

RULE  xvm. 

It  shall  be  the  duty  of  the  secretary  of  the  Board  of  Justices 
to  safely  keep  in  his  possession,  as  public  records,  all  papers, 
documents  or  records  which  he  is  required  by  law  or  by  the  rules 
or  resolutions  of  the  Board  of  Justices  to  keep,  which  records 
shall  be  open  for  public  inspection. 

RULE  XIX. 

ITie  office  of  the  clerk  shall  open  at  8:45  o'clock  in  the  fore- 
noon of  eacii  day  and  shall  remain  open  for  the  transaction  of 
business  until  4  oVlock  in  the  afternoon,  excepting  Saturdays, 
when  the  office  shall  close  at  noon,  and  the  months  of  July  and 
August,  during  which  months  the  office  shall  close  at  2  o  clock 
in  the  afternoon.  The  clerks  and  other  employees  shall  report 
for  duty  promptly  at  the  places  to  which  they  are  assigned  at  8:45 
oVIock  in  the  forenoon  of  each  day  and  shall  be  in  attendance 
until  the  close  of  the  office  or  such  later  time  as  may  be  required 
to  complete  the  business  of  the  day,  or  as  the  court  may  from 
time  to  time  direct. 

RULE  XX. 

(a)  The  duties  of  the  deputy  clerks,  assistant  clerks,  and  other 
employees  shall  be  designated  by  the  clerk  in  conformity  with 
the  statutes  and  the  rules  of  this  court  and  subject  to  the 
approval  of  the  justiccH  of  lite  district  to  which  they  are  assigned 
or  a  majority  of  them. 

(b)  The  attendants  shall  while  un  duty  wear  such  uniforms 
and  badges  as  may  he  presi-riUfd  by  the  Boacd  of  Justices.  The 
interpreter  shall  wear  an  official  ))adge  during  the  sessions  of  the 
court. 
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(c)  The  stenographer  shall  be  in  attendance  during  the  ses- 
ftions  of  the  court  and  at  such  other  times  and  places  as  the 
justice  to  whom  he  is  assigned  may  direct. 

(d)  It  shall  be  the  duty  of  the  attendants  to  maintain  order 
in  and  about  the  court  and  the  offices  thereof  and  perform  such 
other  duties  in  connection  with  the  work  of  the  court  as  the 
justices  shall  require. 

(e)  The  clerk  shall  each  month,  at  such  time  and  in  such  man- 
ner as  required  by  law  and  the  rules  of  the  finance  department 
of  the  city  of  New  York,  pay  all  moneys  received  by  him  for  thi» 
use  of  or  on  behalf  of  the  city  during  the  preceding  month  to  the 
Comptroller  of  the  city  of  New  York.  A  summary  of  such 
receipts  and  a  detailed  statement  of  the  business  of  the  court  for 
the  preceding  month  shall  be  filed  with  the  secretary  of  the  Board 
of  Justices  not  later  than  the  fifth  day  of  the  following  month. 

(f )  The  clerk  in  each  district  shall  keep  account  of  the  moneys 
received  by  him  and  from  day  to  day  shall  deposit  such  moneys 
in  such  bank  as  the  Comptroller  of  the  city  of  New  York  may 
designate. 

fiULE  XXI. 

The  clerk  in  each  district  shall  keep  the  following  books  and 
make  therein  the  entries  hereinbelow  directed: 

(a)  Books  to  be  known^  as  the  current  docket  books.  Each 
page  in  each  book  shall  be  numbered  in  a  Heries  of  consecutive 
numbers  for  each  year  and  shall  be  devoted  to  one  action.  On  the 
page  so  numbered  the  clerk  shall  enter  the  title  of  the  action 
with  the  names  of  the  plaintiff  and  defendant  and  attorneys  in 
full,  and  in  chronological  order  the  dates  of  filing  the  summons 
and  pleadings,  and  the  verdict,  judgment,  or  other  disposition  of 
the  action  as  of  the  date  of  rendering  thereof;  also  all  orders  in 
the  action,  and  the  date  of  the  appeal,  if  any,  together  with  the 
disposition  thereof.  Specific  entries  shall  be  made  of  the  judg- 
ment, the  costs  and  disbursements  as  taxed  and  the  prospective 
disbursements  together  with  the  execution,  if  issued,  or  transcript, 
if  given,  and  any  other  matter  affecting  the  judgment.  All 
entries  shall  -be  made  in  the  action  on  the  same  page  of  the 
docket,  except  in  actions  where  the  entries  are  no  voluminous  as 
to  require  one  or  more  additional  pages,  in  which  case  the  entries 
shall  be  continued  under  the  same  number  upon  other  pages  of 
that,  or  a  subsequent  docket  book,  references  thereto  being  noted 
at  the  end  of  the  first  and  all  additional  pages. 

(b)  An  alphabetical  index  of  all  actions  entered  in  the  cur- 
rent docket  books  during  any  year  shall  be  indexed  in  the  namr* 
of  the  plaintiff,  or  where  there  is  more  than  one  plaintiff  in  the 
name  of  the  plaintiff  whose  name  first  appears  on  the  summons. 
The  serial  number  of  the  action  as  it  appears  in  the  current  docket 
book  Rhall  be  entered  opposite  the  name  indexed. 

(p)  An  alphabetical  index  of  all  judgments  entered  in  the 
current  docket  l)ooks,  on  which  an  ext*cution  is  issuable.  The 
judgments  shall  be  indexed  in  the  name  of  the  judgment  debtor; 
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or  where  there  is  more  than  one  judgment  debtor,  in  the  name 
of  each  judgment  debtor.  The  name  or  names  of  the  judgment 
creditor  or  creditors  shall  be  entered  opposite  the  name  of  each 
judgment  debtor.  The  serial  number  and  year  of  the  action  in 
which  the  judgment  was  rendered  shall  be  entered  opposite  the 
name  indexed. 

(d)  A  docket  hook  of  summary  proceedings  in  which  shall  be 
entered  the  date  of  the  precept,  the  time  of  its  return,  the  date 
of  filing  of  other  pleadings,  the  particulars  of  the  final  order,  the 
date  of  the  issuing  of  a  warrant  and  to  whom  the  same  was  issued, 
the  return  thereof  and  the  particulars  of  such  return.  8uch 
docket  book  shall  contain  an  index  of  each  proceeding  to  he 
entered  in  the  name  of  the  petitioner.  The  requirements  as  to 
indexing  and  numbering  for  actions  shall  not  apply  to  summary 
proceedings. 

RULE  XXII. 

It  shall  be  the  duty  of  the  clerk  to  enter  upon  the  general 
calendar  provided  for  by  section  96  of  the  Municipal  Court  Code 
the  date  on  which  each  cause  is  placed  upon  said  general  calendar 
and  the  date  upon'  which  it  shall  first  *be  placed  on  the  trial 
calendar,  together  with  the  serial  number  of  the  cause. 

RULE  xxin. 

The  clerk  shall  upon  receipt  of  the  first  paper  of  an  action  to 
be  filed  in  his  office  «tamp  the  same  upon  the  front  page  with 
one  of  a  series  of  consecutive  numl)ers  and  the  proper  year  and 
immediately  make  an  entry  in  the  current  docket  book  as  pro- 
vided by  rule  twenty-one.  All  papers  thereafter  to  be  filed  in  the 
action  shall  bear  the  same  number  and  year  as  the  first  paper  filed 
as  aforesaid.  Each  number  shall  constitute  a  part  of  the  title  of 
such  action.  After  the  action  shall  have  received  a  number 
the  clerk  is  authorized  to  refuse  to  receive  <»r  file  any  paper  upon 
which  the  number  and  year  assigned  thereto  does  not  plainly 
appear.-  Whenever  a  paper  appertaining  to  any  action  begun 
prior  to  the  first  day  of  September,  1915,  is  filed  with  the  clerk, 
the  clerk  shall  upon  receipt  of  such  paper  stamp  the  same  on  the 
front  page  with  a  number,  and  the  year,  and  shall  make  such 
entries  in  the  current  docket  book  for  that  year  as  if  such  paper 
were  the  first  paper  filed  in  the  action,  and  the  clerk  shall  stamp 
or  indorse  that  number  upon  every  paper  in  said  action  thereto- 
fore filed  in  his  oflice,  and  shall  make  the  proper  entries  in  the 
docket  book  in  the  same  manner  as  if  such  docketing  had  been 
begun  with  the  fir!»ft  paper  in  such  action. 

RULE  XXIV. 

Whenever  a  cause  of  action  and  all  papers  relating  thereto  are 
transferred  from  one  district  to  another,  the  clerk  in  the  district 
to  which  the  action  has  been  transferred  shall  stamp  the  same 
with  a  serial  number  and  the  year,  as  if  it  were  the  first  paper  filed 
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in  his  office  and  shall  make  proper  entries  in  the  current  docket 
book,  as  if  such  docketing  had  been  begun  with  the  first  paper  in 
such  action.  Where  an  action  shall  be  trani^forred  from  one  dis- 
trict to  another  for  trial  only,  the  clerk  of  the  district  to  which 
the  cause  shall  have  been  transferred  for  trial  shall  not  fittamp'the 
papers  with  any  serial  number  nor  make  any  entri<*s  in  the  cur- 
rent docket  book,  but  shall  make  an  ap))ropriate  minute  upon  the 
^eniTal  or  trial  calendar  and  shall  after  the  conclusifm  of  the 
trial  upon  the  rendering  of  the  verdict  or  receipt  of  the  justice's 
decision  forthwith  remit  all  the  papers  in  the  action  to  the  clerk 
of  the  district  from  which  the  same  has  been  transferred. 

RULE  XXV. 

The  notice  of  the  filing  of  an  appeal  as  provided  by  section  157 
of  the  Municipal  Court  Code  shall  be  given  by  the  clerk  immedi- 
ately upon  the  filing  thereof  by  mailing  il  prepaid  postal  card,  to 
the  attorney  for  the  respondent,  addressed  to  his  otfice,  or  where 
the  respondent  has  not  appeared  by  attorney,  to  the  respondent 
at  his  address.  A  minute  of  the  mailing  of  such  notice  shall  be 
entered  in  the  current  docket  book. 

RUL£  XXVL 

a.  The  sti*nographer's  minutes  of  the  trial  shall  be  transcribed 
and  typewritten  on  such  paper  and  in  «uch  manner  so  as  to  con- 
form with  the  rules  in  tha€  respect  which  may  from  time  to  time 
Iw  adopted  by  the  Appellate  Terms  for  the  First  and  Second 
D^artments,  respectively. 

(b)  The  fees  of  the  stenographer  for  a  transcript  of  his  minutes 
puFiiiuant  to  section  177  of  the  Municipal  CouYt  C«)de  shall  be 
deposited  \nth  the  clerk  of  the  district  where  the  action  or  pro- 
ceeding is  f)ending,  Avho  upon  filing  of  the  transc'ript  shall  pay  the 
amount  deposited  to  the  stenographer.  The  deposit  must  be  made 
by  the  appellant  within  five  days  after  the  filing  of  the  notice  of 
appeal  as  provided  by  section  157  of  the  Municipal  Court  Code, 
and  within  ten  days  after  such  deposit  the  stenographer  must 
file  the  transcript  of  his  minutes  with  the  clerk. 

RULE  xxvn. 

Where  a  demand  for  a  transfer  of  an  action  to  the  proper  dis- 
trict has  been  filed  in  accordance  with  subdivision  2  of  section 
17  of  the  Municipal  Court  Code  the  application  for  the  transfer 
must  be  made  to  the  court  on  notice  to  the  plaintifl'. 

RULE  XXVIII. 

Where  two  or  more  defendants  arc  joined  in  an  action  the 
plaintiff  shall  file  the  summons  or  the  summons  and  complaint 
with  proof  of  service  upon  the  first  defendant  served  as  required 
hy  sul)divi8ion  3  of  section  22  of  the  Municipal  Court  C<Kle  and 
shall  file  proof  of  service  upon  the  other  defendants  within  tw^o 
day*  after  service  upon  each  of  them. 
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RULE  XZIX. 

Where  the  clerk  ^s  required  to  enter  judgment  forthwith  upon 
the  defendant's  failure  to  answer  pursuant  to  section  80  of  the 
Miinicipal  Court  Code,  the  plaintiff  may  at  any  time  before  entry 
of  judgment  Ale  with  the  clerk  a  request  in  writing  not  to  enter 
judgment  against  one  or  more.defendants  specified  in  said  request. 
I'pon  the  filing  of  such  a  request  entry  of  judgment  shall  be  post- 
poned until  the  filing  of  a  further  roqiiest  to  enter  judgment. 

RULE  XXX. 

\Miere  the  clerk  upon  defendant's  failure  to  answer  must  ascer- 
tain the  amount  due  to  the  plaintiff  before  entry  of  judgment  as 
required  by  section  80  of  the  Municipal  Court  Code,  the  plaintiff 
shall  file  a  statement  setting  forth  the  facts  constituting  the 
cause  of  action.  The  ^statement  must  be  made  by  the  affidavit 
of  the  person  specified  in  section  525  of  the  Code  of  Civil 
Procedure. 

RULE  XXXI. 

Where  a  notice  of  special  appearance  is  filed  pursuant  to  sub- 
division 8  of  flection  78  of  the  Municipal  Court  Code  the  hearing 
shall  be  brought  on  in  the  manner  provided  by  section  95  of  said 
code  for  bringing  a  cause  on  for  trial. 

RULE  XXXIL 

The  notice  of  trial  required  by  section  95  of  the  Municipal 
Court  Code  to  be  filed  with  the  clerk,  must. be  so  filed  at  least 
three  days  before  the  date  fixed  for  trial. 

RULE  XXXIII. 

W^here  both  parties  appear  by  attorney,  copieB  of  all  pleadings, 
noticcH,  demands  and  other  papers  in  an  action,  which  are  re- 
quired to  be  file<l  with  the  clerk,  shall  be  served  by  the  attorney 
filing  tlie  same  upon  tlie  attorney  for  the  adverse  party,  with 
notice  of  the  date  of  filing,  within  one  day  of  the  date  of  such 
filing. 

RULE  XXXIV. 

The  security  for  costs  which  plaintiff  may  be  required  to  give, 
as  prescribed  in  title  3  of  chapter  21  of  the  Code  of  Civil  Pro- 
cedure, shall  be  in  such  amount  as  the  court  or  a  justice  thereof 
mav  direct,  but  in  no  case  less  than  twentv-five  dollars.  An  order 
to  give  additional  security  may  be  made  by  the  court  on  notice, 
from  time  to  time,  as  provided  in  section  327tt  of  the  Code  of 
Civil  Procedure. 
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ASBITRATION  AND  CONCILIATION  RULES  IN  THE  MUNICI- 
PAL COURT  OP  THE  CITY  OF  NEW  YORK. 

Pursuant  to  sub-division  six  of  section  six  and  sub-division  six 
of  section  eight  of  the  Municipal  Court  Code  the  Board  of 
Justices  of  the  Municipal  Court  of  the  City  of  New  York  hereby 
establish  a  system  of  arbitration  and  adopt  the  following  rules: 

RULE  I. 

The  parties  to  any  controversy,  except  infants  and  incom- 
petentSy  may  submit  the  same  for  arbitration  to  a  Justice  of  this 
court  or  to  any  other  person  upon   whom  they  shall  agree, 

RULE  n. 

The  persons  desiring  an  arbitration  shall  sign  a  consent  which 
shall  contain  the  name  of  the  arbitrator,  a  brief  recital  of  the 
nature  of  the  controversy  to  be  determined  and  a  statement 
that  they  will  abide  by  these  rulcH.  The  consent  must  be  filed 
with  the  clerk  of  one  of  the  districts,  which  district  shall  be 
the  proper  district  for  all  further  proceedings,  and  a  copy  thereof 
shall  be  given  by  the  parties  to  the  arbitrator. 

RULE  III. 

The  arbitrator  shall  forthwith  proceed  to  hear  the  controversy. 
He  shall  not  be  bound  by  the  rules  of  evidence,  but  may  receive 
such  evidence  as  seems  to  him  equitable  and  proper.  Either 
party  may  Ije  represented  by  counsel,  but  no  record  of  the  pro- 
ceedings before  the  arbitrator  shall  be  kept.  No  expense  shall 
be  incurred  by  him  except  upon  the  consent  in  writing  of  the 
parties. 

RULE  IV. 

After  t^e  first  hearing  neither  party  may  withdraw  from  the 
arbitration  unless  both  parties  consent  to,  or  the  arbitrator 
dire<»ts  a  discontinuance  of   the   proceeding. 

RULE  V. 

The  arbitrator  shall  make  his  award  in  writing  and  file  the 
same  forthwith,  together  with  his  opinion,  if  any,  with  the 
clerk  of  the  proper  district.  Unless  both  parties  file  a  request 
in  writing  not  to  enter  judgment,  the  clerk  shall  within  two 
days  after  the  filing  of  the  award  enter  judgment  in  accordance 
therewith,  provided  the  award  has  been  filed  within  thirty 
days  from  the  date  of  filing  the  consent.  The  time  within 
which  the  clerk  shall  enter  judgment  may  be  extended  by  a 
stipulation  in  writing  for  a  further  period  of  not  to  exceed 
ihirtv  davs. 

RULE  VI. 

The  clerk  in  each  district  shall  keep  a  docket  wherein  proper 
entries  of  all   proceedings   shall   be  made. 
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RULE  VII. 

No  fees  or  disbursements  of  any  kind  shall  be  demanded  or 
received,  except  as  hereinabove  provided. 

Forms. —  The  consent,  award  and  judgment  must  be  in  sub- 
stantially the  following  form,  the  blanks  being  properly  filled: 

Consent. —  Municipal  Court  of  the  City  of  New  York.  Bor- 
ough of    ,   District. 

VVe,    residing       at    and     

residing  at hereby  designate as  arbitrator 

to  hear  and  determine  the  following  controversy  existing  between 
us,  viz: 

We  agree  that  the  arbitrator  proceed  in  accordance  with  the 
rules  of  the  Municipal  Court  of  the  City  of  New  York  and  dv 
hereby  declare  that  we  know  said  rules  and  that  we  will  abide 
by   them. 


Dated   ,  191.. 

Award. —  I, ,  the  arbitrator  appointed  pursuant  to 

a  consent  signed  by   and   and  filed  in  the 

office    of    the    clerk    of    the    Municipal    Court    for    the     

District,  Borough  of  on  the day  of , 

191..  to  hear  and  determine  the  controversy  therein  specified, 
hereby  certify  that  I  have  heard  the  parties  to  said  contro- 
versy and  the  evidence  submitted  bv  them  and  find  and  decide 
that 


Dated  New  York, . .,  191 . . 

Arbitrator. 

Judgment. —  Upon    the   consent    filed    on    the    day   of 

,  191 .  .   and  the  award  of   arbitrator,  filed  on 

the    day   of    191 . .,   judgment   is    entered  x 

in    favor    of    against    for    the    sum    of 

dollars  ($....). 

Dated   .. .: ,  191.. 


Clerk. 
X  (or  insert  such  other  judgment  in  accordance  with  the  award). 

Pursuant  to  subdivision  six  of  section  six  and  subdivision  five 
of  section  eight  of  the  Municipal  Court  Code,  the  Board  of 
Justices  (»f  the  Municipal  Court  of  the  City  of  New  York 
hereby  establish  a  system  of  conciliation  and  adopt  the  follow- 
ing rules  « 
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RULE  L 

Any  person  having  a  claim  which  in  his  opinion  may  be 
adjusted  without  resort  to  an  action  at  law  may  apply  to  the 
clerk  in  any  district  for  the  issuance  of  a  notice  of  conciliation. 

RULE  n. 

The  clerk  shall  immediately  fix  a  date  for  hearing  and  inform 
the  applicant  of  such  date  when  the  request  for  the  notice  is 
presented  and  shall  forthwith  mail  the  notice  to  the  adyersc 
party  at  the  address  given  by  the  applicant.  At  least  three 
days  notice  shall  be  given,  exclusive  of  the  day  of  mailing. 
The  hearing  shall  be  had  in  any  district  which  the  applicant 
may   specify. 

RULE  III. 

Hearings  of  conciliation  shall  be  had  in  each  district  on 
such  day  or  days  of  each  week  as  the  justices  of  each  district 
may  designate.  Where  there  is  more  than  one  part  of  the  court 
establish^,   the  hearing  shall  be  had   at  Part   I. 

RULE  IV. 

The  cases  in  conciliation  shall  be  heard  informally.  The 
justice  hearing  the  case  shall  endeavor  to  effect  an  amicable 
and  equitable  adjustment  beetween  the  parties.  He  may,  in 
his  discretion,  permit  either  party  to  be  assisted  by  counsel, 
but  no  record  of  the  proceedings  before  him  shall  be  kept.  He 
shall  not  be  bound  by  the  rules  of  evidence,  but  may  receive 
such  evidence  as  seems  to  him  equitable. 

RULE  V. 

The  Justice  shall  direct  the  clerk  to  make  an  entry  in  the 
docket  hereinafter  referred  to,  of  the  terms  of  the  settlement  or 
of  the  failure  thereof.  No  judgment  or  order  enforceable  by 
process  of  law  shall  be  rendered  or  made  by  the  Justice. 

« 

RULE  VI. 

The  Justice  before  whom  the  hearing  in  conciliation  was  had 
shall  not  take  part  in  any  trial  between  the  same  parties  involv- 
ing the  same  controversy. 

RULE  vn. 

The  clerk  of  each  distri.^t  shall  keep  a  docket  wherein  proper 
entries  of  all  proceedings  shall  be  made.  Such  record  may  not 
be  offered  in  evidence  or  referrwl  to  upon  any  subsequent  trial 
uf  the  controversy. 
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RULE  VIII. 

If  the  hearing  is  to  be  had  in  a  district  other  than  wherein 
the  notice  has  oeen  issued,  the  clerk  issuing  the  notice  shall 
forthwith  notify  in  writing  the  clerk  of  the  district  in  which 
the  hearing  is  set,  of  the  names  of  the  parties,  and  the  dates 
of  mailing  the  notice  and   of  the  hearing. 

RULE  IX. 

Parties  appearing  voluntarily  may  submit  their  controversy  to 
a  Justice  for  conciliation  without  the  issue  of  a  notice,  but  other- 
wise subject  to  these  rules. 

RULE  Z. 

No  fees  or  disbursements  of  any  kind  shall  be  demanded  or 
received. 

Form. —  The  notice  of  conciliation  shall  be  in  substantially 
the  following  form,  the  blanks  being  properly  filled: 

Municipal    Court    of    the    City    of    New    York,    Borough    of 

,    District. 

To 

residing  at    having  presented  a  claim 

against  you   for    amounting  to    Dollars. 

you   are   hereby    requested    to    appear   before   a   Justice   of   this 

Court  at  the  Court  House  of  District,   Borough   of 

situated    at     on    the     day    of 

191 . . ,  at  M.,  for  the  purpose  of  an  amicable 

adjustment  of  the  controversy. 


Clerk. 

Dated   New  York,    ,  191.. 

190c 


RULES  OF  APPELLATE  TERM,  FIRST  DEPARTMENT. 


SULBS  OF  XHS  APPELLATE  TERM  OF  THE  SUPREME 
COURT  IN  THE  FIRST  DEPARTMENT. 

Rules  fob  the  Heaiuno  of  Appeaxs  fbom  the  Cmr  Court  of 
THE  CiTT  OF  New  York  and  from  the  Municipal  Coubt  in 
THE  Boroughs  of  Manhattan  and  The  Bronx. 

RULE  L 

Term8« — There  shall  be  a  term  of  the  Supreme  Court  for  the 
hearing  of  appeals  from  the  City  Court  and  the  Municipal  Court 
of  the  City  of  New  York,  in  the  Boroughs  of  Manhattan  and 
The  Bronx  which  shall  ecmimenoe  on  the  first  Monday  of  October, 
November,  December,  January,  February,  March,  April,  May  and 
June  in  each  year  and  shall  continue  from  day  to  day  during  each 
of  said  months  until  all  appeals  ready  for  hearing  are  heard  and 
disposed  of.  This  term  of  the  court  shall  hold  its  sessions  in  the 
Court  House  in  the  County  of  New  York,  and  shall  be  held  by 
three  Justices  of  the  Supreme  Court,  duly  designated  to  hold 
said  term,  and  shall  be  known  as  the  Appellate  'JVrm. 

RULE  IL 

Appeals. —  The  clerk  of  such  term  of  the  Supreme  Court  shall 
make  up  a  calendar  of  all  appeals  to  be  heard  each  term  and 
publish  the  same  in  the  Law  Journal  at  least  eight  days  before 
the  commencement  of  the  term. 

All   appeals   from   the  City  Court   in   which   the   return   duly 

Srinted  as  required  by  the  Oeneral  Rules  of  Practice  has  been 
uly  filed  with  the  clerk  of  such  term  at  least  ten  da^'s  before  the 
first  day  of  the  term,  with  ten  printed  copi(*s  thereof  and  an 
admission  of  service  or  an  affidavit  showing  the  service  r»f  three 
printed  copies  upon  the  attorney  for  the  respondent,  shall  be 
placed  upon  such  calendar. 

All  appeals  from  the  Municipal  Court  in  which  the  return 
made  up  as  required  by  Rule  IV  of  this  court  has  been  filed  with 
the  clerk  of  such  term  at  least  ten  days  before  tlie  commencement 
thereof  shall  f>e  plac^  upon  such  calendar. 

Appeals  shall  l>e  placed  upon  the  calendar  in  the  order  in  which 
the  same  are  filed  and  shall  continue  theretin  <intil  disposed  of. 
An  appeal  may  be  brought  to  a  hearing  upon  notice  by  eitlicr 
party  of  not  less  than  eight  dftys,  which  notice  must  be  filed  as 
provided  by  Rule  V  of  this  court.  If,  after  being  regularly 
placed  upon  the  calendar,  neither  party  brings  it  to  a  hearing 
until  after  the  same  has  lK»en  on  the  calendar  for  at  least  two 
terms,  the  court  must  dismiss  the  appeal  unless  it  directs  the 
same  to  be  continued  for  cause  shown. 

Tf  the  appellant  does  not  appear  upon  the  call  of  the  calendar, 
the  judgment  or  order  appealed  from  shall  be  affirmed.     If  the 
appellant  appears  and  the  respondent  fails  to  appear,  the  appel 
lant  may  either  argue  or  submit  his  case,  but  judgment  of  reversal 
by  default  will  not  be  allowed. 
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Upon  an  appeal  frum  the  City  Court  the  judgment  or  order  of 
the  court  shall  be  Altered  in  the  office  of  the  clerk  of  the  Supreme 
Court;  a  certified  copy  of  such  judgment  or  order  nhall  he  annexed 
to  the  return  from  the  City  Court,  which  certified  copy  and 
return  shall  be  transmitted  to  the  City  Court  as  required  by 
section  1345  of  the  Code  of  Civil  Procedure. 

Upon  an  appeal  from  the  Municipal  Court  the  judgment  or 
order  of  the  Appellate  Term  shall  be  entered  in  the  office  of  the 
clerk  of  the  Supreme  Court  in  the  county  embracing  the  district 
of  the  Municipal  Court  from  wliich  the  appeal  is  taken,  and  a 
certified  copy  thereof  annexed  to  the  return  received  from  the 
Municipal  Court,  which  return  and  certified  copy  of  the  judg- 
ment or  order  shall  be  returned  to  the  district  of  the  Municipal 
Court  from  which  the  appeal  was  taken. 

NOTES. 

The  placing  of  au  appeal  upon  the  calendar  alone,  does  not 
entitle  an  appeal  to  be  heard.  A  notice  of  argument  must  also 
be  served  and  filed  (see  Rule  V).  Either  party  may  serve  and 
file  a  notice  of  argument.  A  notice  of  argument  once  served  and 
filed  is  sufficient.    Townsend  v.  Keenan,  2  Ililt.  644. 

If  the  appellant  has  served  and  filed  a  notice  of  argument,  and 
has  filed  and  served  his  briefs,  und  does  not  answer  when  the 
case  is  called,  it  will  'be  marked  *'  submitted  "  '!)y  the  Court,  the 
filing  of  the  briefs  being  regarded  as  an  appearance  on  the  part 
of  the  appellant.  At  any  time  after  the  case  appears  upcm  the 
calendar,  parties  may,  by  stipulation,  have  the  case  marked 
*•  submitted  "  by  the  clerk  and  thu«  avoid  the  necessity  of  appt»ar- 
ing  upon  the  call  of  the  calendar.  In  such  cases,  the  briefs  must 
be  filed  in  accordance  with  Rule  **  V."  If  the  appellant  has  filed 
no  briefs,  and  answers  when  the  case  is  called,  the  appeal  will  l>e 
dismissed,  if  the  respondent  has  served  and  filed  a  notice  of  argu- 
ment, otherwise,  the  renpondent  cannot  oppose  the  postponement 
of  the  case  by  the  appellant.  If  the  appellant  shows  good  reasons 
for  failure  to  serve  and  file  his  briefs,  the  case  will  be  put  over 
the  term,  on  payment  of  costs,  or  if  the  respondent  consents  to 
aocej/t  the  appellant's  briefs  the  case  may  be  submitted  and  the 
respondent  will  be  given  time  to  file  his  briefs. 

Xo  judgment  of  reversal  by  default  will  be  allowed. 

The  decision  of  the  Appellate  Term,  when  handed  down  is 
accompanied  by  a  proper  order  or  judgment  of  the  Court.  In 
appeals  from  the  City  Court,  the  Clerk  causes  the  remittitur  to 
l)e  sent  to  the  City  Court,  where  the  judgment  or  order  of-  the 
Appellate  Term  is  made  the  judgment  or  order  of  that  Court. 
The  City  Court  requires  that  a  notice  of  three  (3)  day^  be  given 
before  the  judgment  of  the  Appellate  term  will  be  made  the  judg- 
ment or  order  of  that  Court. 

Upon  the  decision  of  an  appeal  from  the  Municipal  Court,  the 
Clerk  of  the  Appellate  Term  immediately  sends  the  return  tti 
the  Clerk  of  the  district  from  which  it  came,  with  a  certified 
copy  of  the  judgment  or  order  of  the  Appellate  Term.     The  pre- 
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vailing  party  may  then  proceed  to  tax  the  costs  and  the  Clerk 
will  enter  his  judgment. 

When  a  new  trial  is  ordered  in  the  Municipal  Court,  the  judg- 
ment of  the  Appellate  'i  erm  fixes  a  date  for  the  new  trial  therein, 
and  the  Clerk  of  the  lower  Court  places  the  case  upon  the  calendar 
for  that  date. 

A  resettlement  of  an  order  may  he  asked  for  upon  two  (2) 
days'  notice  (see  Rule  ^' Vlll,"  post).  If  a  motion  for  such  re- 
settlement is  denied,  it  is  usuallv  denied,  with  costs.  A  copy  of 
the  proposed  resettled  order  should  be  submitted  with  the  moving 
papers  and  such  order  should  recite  that  it  should  take  the  place 
of  the  original  order,  giving  the  date  of  such  original  order. 

RULE  UI. 

Failure  to  FOe  Printed  Papers  and  Motion  for  Dismissal  There- 
for.—  In  appeals  from  the  City  Court,  in  case  the  appellant  does 
not  cause  the  printed  papers  to  be  filed  with  the  Clerk  of  the 
Appellate  Term  and  serve  three  (3)  copies  thereof  upon  the 
attorney  for  the  respondent,  as  required  by  the  General  Rules  of 
Practice,  within  twenty  (20)  days  after  the  settlement  of  the 
case  on  appeal,  and  in  case'  of  an  appeal  from  an  order  of  the 
City  Court  within  fifteen  (15)  days  after  s(?rvice  of  the  notice 
of  an  appeal  upon  the  attorney  for  the  respondent,  the  respond- 
ent may  move,  upon  three  days'  notice  on-  any  day  of  the  term, 
to  dismiss  the  appeal,  and  the  appeal,  shall  be  dismissed  unless 
the  time  of  the  appellant  to  cause  such  printed  papers  to  be  filed 
and  copies  thereof  to  l)e  served  be  extended  by  the  justices 
assigned  to  hear  such  appeals,  or  one  of  them,  for  good  cause 
shown. 

In  appeals  from-  judgments,  final  orders  or  orders  of  the  Munici- 
pal Court  of  the  City  of  New  York,  in  which  a  case  is  settled  as 
provided  in  subdivisions  1  and  3  of  section  101  of  the  Municipal 
Court  Code,  the  appellant  must,  within  five  days  after  service  of 
the  notice  of  appeal,  deposit  with  the  clerk  the  fees  of  the  stenog- 
rapher for  a  transcript  of  the  «iinutes;  the  stenographer  must 
within  ten  days  thereafter  file  said  transcript  with  the  Clerk, 
who  shall  immediately  notify  the  appellant  or  his  attorney  of  the 
receipt  of  the  same;  the  appellant  or  his  attornev  must  within 
two  days  after  receipt  of  such  notice  procure  the  case  to  be 
settled  on  a  written  notice  of  at  least  three  days  to  the  clerk  and 
to  the  attorney  for  the  respondent  or  to  the  respondent,  if  he  has 
not  appeared  by  attorney,  returnable  before  the  justice  who  tried 
the  case:  and  the  Clerk  must  within  two  davs  after  the  settle- 
m^t  of  the  case  by  the  trial  justice  file  the  return  made  up  as 
required  by  Rule  IV  of  this  court  with  the  Clerk  of  the  Appellate 
Term;  and  in  case  of  an  appeal  from  a  judgpient,  final  order  or 
order  of  the  Municipal  Co!irt,  in  which  no  case  is  settled,  the 
Ckrk  must  file  the  return  made  up  as  required  by  Rule  IV  of 
this  court  within  fifteen  (15)  days  after  service  upon  him  of  the 
notice  of  appeal;  upon  failure  by  the  appellant  to  procure  com- 
pliance with  the  above  requirements,  the  respondent  may  move 
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upon  three  days'  notice  on  any  day  of  the  term  to  dismisB  the 
appeal,  end  such  appeal  shall  be  dismissed  unless  the  justices 
assigned  to  hear  such  appeal,  or  one  of  ttem,  for  good  cause 
shown,  shall  extend  the  time. 

NOTES 

The  Appellate  Term  will  not  (^ntertain  a  motion  to  dismiss  an 
appeal  from  a  judgment  of  the  City  Court,  until  twenty  (20)  days 
after  the  settlement  of  the  case,  upon  appeal.  Shubert  Theatrical 
Co.  V.  Zeigfeld,  113  N.  Y.  Suppl.,  801. 

The  remedy  of  the  respondent,  if  the  appellant  fails  to  have  the 
case  on  appeal  settled  and  signed  by  the  trial  justice  is  to  move 
in  that  court  for  an  order  declaring  that  the  appellant  has  waived 
his  right  thereto.     (Rule  ^,  General  Rules  of  Practice.) 

If  such  an  order  is  granted  the  Appellate  Term  will  dismiss 
the  appeal  unless  the  appellant  elects  to  have  the  appeal  heard 
upon  the  judgment  roll  only.  True  v.  Sibley,  61  N.  Y.  St.  Rep., 
20;  29  X.  Y.  Supp..  704. 

Appeals  from  judgments  must  lye  settled  and  allowed  by  the 
trial  justice,  or  thev  will  not  be  filed  by  the  Clerk  of  the  Appellate 
Term,  and  the  consent  of  the  parties  that  a  case  may  be  settled, 
cannot  be  substituted  for  that  of  the  trial  justice.  Middlenaan  v. 
Stevenson  ct  al.,  113  Supp.,  762. 

Returns  on  appeal  from  orders  of  the  Municipal  Court  must  he 
accompanied  by  a  certificate  of  the  Clerk  that  tlie  return  contains 
copies  of  all  the  affidavits  and  other  papers  recited  in  the  order 
appealed  from. 

After  a  case  is  upon  the  calendar,  the  rc^jxindeut  cannot  move 
to  dismiss  for  failure  to  prosecute,  or  for  failure  to  file  and  serve 
briefs,  unless  he  has  served  and  filed  a  noti<'e  of  argument. 

The  order  on  decisicms  on  motions  is  filed  as  soon  as  the  decision 
upon  the  motion  is  made. 

When  ordirs  are  granted  as  a  favor  upon  conditions  the  party 
favored  must  not  wait  for  service  i^pon  him  of  a  copy  of  the  order. 

Eof  parte  orders,  dismissing  appeals  upon  consent,  or  for  failure 
to  comply  with  a  former  order,  when  handed  up  for  signature,  in 
case  the  appeal  is  upon  the  calendar,  must  lye  accompanied  by  a 
copy  for  certification  by  the  Clerk  to  accompany  the  return  to 
the  Lower  Courts. 

RULE  XV. 

Returns  npon  Appeals. —  Returns  upon  appeals  from  judgments, 
final  orders  and  orders  of  the  Municipal  Court  in  which  a  case  is 
made  and  settled  shall  consist  of  true  copies  of  the  originals  to  l>e 
furnished  by  the  appellant,  typewritten  on  suitable  paper,  eight 
(8)  inches  wide  and  tei>  and  one-half  (10%)  inches  long»  num- 
bered at  the  bottom  of  each  page,  fastened  at  the  lefthand  edge. 
I)ound  with  a  SMbstantial  cover  and  appropriately  indexed,  in  the 
following  order: 

A  statement  showing  the  court  and  district  thereof  from  which 
the  appeal  is  taken,  the  date  of  entry  of  the  judgment,  final 
order  or  order  appealed  from,  the  date  of  the  b^inning  of  the 
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action  and  of  service  of  the  respective  pleadings;  the  names  of 
the  ori$;inal  parties  in  full  and  any  change  in  the  parties  if  such 
haH  taken  place;  the  names  of  the  attorneys  appearing  for  the 
resportive  parties  on  the  appeal.  The  notice  of  appeal,  the  sum- 
mons, the  complaint,  the  answer,  the  bill  of  particulars,  if  any, 
any  intermediate  order  and  the  papers  upon  which  the  same  is 
based,  if  brought  up  for  review  by  the  notice  of  appeal;  the  judg- 
ment,  final  order  or  order  appealed  from;  the  original  transcript 
of  the  stenographer's  minutes,  which  shall  be  transcribed  in 
conformity  with  the  standard  page  adopted  by  the  Society  of 
(.Vrtified  Shorthand  Reporters,  on  paper  of  the*  size  above  men- 
tioned, the  lines  thereon  to  be  consecutively  numbered  on  the 
left-hand  margin;  copies  of  the  exhibits  in  the  order  in  which 
they  are  marked,  unless  they  are  voluminous  and  only  a  part 
of  their  contents  are  material,  in  which  case  the  parties  may 
stipulate  or  the  justice  beloW  may  upon  notice  settle  a  statement 
resf>ecting  the  same  or  the  partK  thereof  to  be  returned  upon 
appeal:  the  opinion  of  the  court  or  a  statement  that  no  opinion 
was  rendered;  the  settlement  and  allowance  of  the  case  by  the 
trial  justice  and  the  certificate  of  the  clerk,  which  nmy  be  made 
upon  the  stipulation  of  the  respective  parties  or  their  attorneys. 

Returns  upon  appeals  from  judgments,  final  orders  or  orders 
in  which  no  case  is  settlefi  shall  consist  of  true  copies  of  all 
papers  used  upon  the  hearing  or  recited  in  the  order  appealed 
from,  to  be  furnished  by  the  appellant,  typewritten  in  the  man- 
ner above  indicated  in  the  following  order: 

A  statement  showing  the  court  and  district  thereof  from  which 
the  appeal  is  taken,  the  nature  of  the  judgment,  final  order  or 
order  appealed  from  and  the  date  of  entry  of  the  same;  the 
names  of  the  respective  parties  and  the  attorneys  appearing  on 
the  appeal.  The  notice  of  appeal;  the  judgment,  final  order  or 
order  appealed  from ;  in  an  appeal  from  a  judgment  or  final  order 
the  papers  upon  which  the  same  is  based;  in  an  appeal  from  an 
order  the  notice  of  motion  or  order  to  show  cause;  the  moving 
affidavits,  the  opposing  affidavits,  the  opinion  of  the  court  or  a 
statement  that  no  opinion  was  rendercnd,  the  certificate  of  the 
clerk,  which  mky  be  made  upon  the  stipulation  of  the  parties  or 
their  attorneys. 

NOTES. 

There  shall  be  an  order  entered,  which  should  recite  the  papers 
used  upcm  the  hearing,  or  a  short  form  order  referring  to  the 
papers  used  by  number.  Section  767,  Code  of  Civil  Procedure. 
Solomon  v.  Rothbaum,  Law  Journal,  Jan.  10.  1916,  citing  Kirch- 
ner  v.  Abbotts  Bakeries,  156  N.  Y.  Supp.  107. 

All  exhibits  contained  in  a  case  should  have  a  proper  notation 
thereon  of  the  page  of  fecord  at  which  they  were  offered  in  evi- 
dence, and  the  index  should  also  show  the*  page  at  which  they 
were  olTered. 

RULE  v. 

Cases  and  Points;  Argument. —  The  cases  and  points  and  all 
i>ther  papers  fiirnishwl  to  the  Appellate  Term  on  an  appeal  from 
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the  City  Court  shall  be  printed  as  provided  for  in  Rule  43  of 
tho  Creneral  Rules  of  Practice.  The  points  on  an  appeal  from 
the  Municipal  Court  shall  be  printed  as  therein  provided  or 
typewritten.  In  every  case  on  appeal  from  the  City  Court  or 
the  Municipal  Court,  the  appellant  must,  on  or  before  the  Mon- 
day preceding  the  first  day  of  the  term  at  which  the  appeal  is 
noticed  for  argument,  file  with  the  clerk  of  the  Appellate  Term 
the  requisite  number  of  copies  of  his  points  to  be  used  upon  the 
hearing,  indicating  thereon  the  number  of  the  appeal  on  the 
calendar  published  in  the  Law  Journal,  and  shall  also,  on  or 
before  the  Monday  preceding  the  first  day  of  said  term,  serve  a 
copy  of  said'  points  upon  the  attorney  for  the  respondent.  Upon 
failure  so  to  do  the  appeal  may,  when  called  for  argument  in 
its  regular  order  on  the  calendar,  be  dismissed  or  the  heariiy 
thereof  adjourned  to  the  next  term,  as  the  court  may  determine. 
Not  later  than  twelve  o'clock  ncMin  On  the  Saturday  preceding 
the  first  day  of  the  term  the  respondent  must  serve  a  copy  of 
his  points  upon  the  attorney  for  the  appellant  or  upon  the  appel- 
lant's counsel,  and  file  with  the  clerk  the  requisite  number  of 
copies  thereof  to  be  used  upon  the  argument,  said  copies  also  to 
contain  the  number  of  the  case  upon  the  calendar  as  published 
in  the  Law  Jotirnal.  No  further  time  for  filing  points  will  be 
granted  and  no  other  points  will  lie  received  or  ctmsidered  unless 
the  court  shall  by  its  own  moti<m  direct  further  points  to  be 
submitted. 

No  appeal  will  be  heard  or  received  on  submission  unless  it 
has  been  noticed  for  argument  {as  required  by  sec.  780,  C  C.  P.), 
and  proof  of  service  thereof  filetl  with  the  clerk  of  the  Appellate 
Term  on  or  before  the  Monday  preceding  the  first  day  of  the 
term.  All  appeals  must  be  heara  or  submitted  when  regularly 
called  for  argument,  unless  the  court,  for  cause  shown,  shall 
adjourn  the  hearing  until  a  subsequent  term ;  and  no  appeals 
shall  be  submitted  without  argument  unless. the  points  have  been 
filed  and  served  as  hereinbefore  provided.  In  the  argument  of 
an  appeal  from  an  order  or  from  a  judgment  of  the  Municipal 
Court  not  more  than  fifteen  minutes  shall  be  (K'cupied  by  counsel 
on  either  side;  and  in  the  argument  of  an  appeal  from  a  judg- 
ment of  the  City  Court  not  more  than  thirty  minutes  shall  be 
occupied  by  counsel  on  either  aide,  except  by  express  permission 
of  the  court. 

NOTES. 

Ten  (10)  copies  of  the  briefs  upon  appeal  from  judgments  and 
orders  of  the  City  Court  nuist  be  filetl  with  the  clerk  of  the 
Appellate  Term.  In  appeals  from  judgments  and  orders  of  the 
Municipal  Court,  three  (3)  copies  of  the  briefs  are  required. 

Briefs  upon  an  appeal  from  the  Municipal  Court  need  not  be 
printed  but  may  be  typewritten. 

If  the  respondent  has  served  and  filed  a  notice  of  argument 
and  the  appellant  has  neither  served  nor  filed  a  notice  of  argu- 
ment and  briefs,  the  appeal  will  be  dismisse<l,  leaving  the  appel- 
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lant  in  move  to  open  and  pxcuse  his  default,  and  to  restore  tlie 
appeal,  he  }\e\i\g  tuereby  aubjeeted,  if  such  relief  '\h  granted,  to 
piyment  of  conts  of  diKmisftal  and  costs  of  the  motion  to  open 
his  default.  A  motion  to  diHrnins  the  appeal  for  failure  to  file 
fcriff«  will  not  be  entertained  unless  the  respondent  has  served 
9nd  fiUd  a  notice  of  arg-ument.  If  Iwth  parties  have  served  and 
lilwl  a  mitice  of  argument,  and  the  appellajit  has  failed  to  file 
briefs,  the  respondent  may,  upon  the  call  of  the  calendar  move 
to  diitmiss  the  appeal  and  unless  the  court  then  permits  the 
appellant  to  serve  his  briefs,  the  appeal  will  be  dismissed,  or  put 
over  the  term;    in  the  last  event,  costs  will  be  imposed. 

Reply  briefs  are  not  permitted  under  the  rules  unless  the  same 
are  requeste<l  by  the  CVmrt.  If  the  appellant  is  allowed  to  file 
a  reply  brief  it  is  usually  upon  condition  that  he  submit  the 
appeal  without  argument. 

RULE  VI. 

Applications  to  a  justice  of  the  Appellate  Term  for  leave  to 
appeal  from  an  order  sustaining  or  overruling  an  objection  taken 
to  a  pleading  as  prescribed  in  sections  eighty- eight  and  eighty- 
nine  of  the  Municipal  Court  Code  must  be  made  within  five  days 
after  denial  of  an  application  for  such  leave  by  the  trial  justice 
upon  any  day  during  the  term  upon  throe  days'  notice  to  the 
opposite  party  or  parties.  The  papers  u])on  which  guch  appli- 
cation is  made  must  contain  a  copy  of  the  pleadings,  the  order 
entered  in  the  court  below  and  the  papers  recited  therein;  a  con- 
cise statement  of  the  grounds  of  alleged  error,  a  copy  of  the 
opinion  of  the  justice  below,  if  any,  and  proof  of  due  service  of 
the  papers  upon  which  the  application  is  founded. 

RULE  yn. 

Application  lor  Leave  to  Appeal  —  Re-argumenty  Motion  f or*-^ 
Motions  for  re -argument  and  applications  for  leave  to  appeal 
fit>m  a  determination  of  the  Appellate  Term  to  the  Appellate 
I^vision,  under  section  1344  of  the  Code  of  Civil  Procedure,  must 
be  made  upon  any  day  of  the  term  on  tive  ( 5 )  days'  notice  to  the 
adverse  party,  and  must  be  returnable  within  twenty  (20)  days 
after  the  entry  of  the  order  determining  said  appeal;  all  papers 
to  be  used  on  such  motion,  together  with  a  copy  of  the  opinion, 
if  any,  and  briefs  of  counsel,  must  be  delivered  to  the  clerk  of 
the  court  and  submitted,  without  argument.  Such  motions  must 
be  based  upon  an  aihdavit  or  a  statement  setting  forth  concisely 
the  points  claimed  to  have  Ix^en  overlooked  or  misapprehended 
by  the  court,  with  proper  reference  to  the  authorities  relied  upon, 
and  the  reason  why  such  re-argument  should  be  granted  or 
appeal  allowed.    The  briefs  may  be  either  printed  or  typewritten. 

An  appeal  to  the  Appellate  Division  from  an  order  granting  a 
aew  trial  will  not  be  allowed  unless  the  appellant  files  with  his 
notice  of  application  for  leave  to  appeal  a  stipulation  that  if 
the  order  appealed  from  be  affirmed,  or  the  appeal  therefrom 
dismissed,  juogment  absolute  may  be  rendered  against  him. 

A  party  desiring  an  order  staying  proceedings  pending  a  motion 
for  re-argument  or  an  application  for  leave  to  appeal  must  serve 
U»e  notice  provided  for  in  this  rule.     Cpon  an  aHidavit  showing 
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the  service  of  such  notice,  a  copy  of  the  moving  papers  and  a 
statement  in  such  ailidavit  setting  forth  Uie  reasons  why  a  stay 
should  be  granted,  an  application  for  a  stay  will  l)e  entertained 
Application  for  such  order  must  be  made  to  the  justices  of  the 
Appellate  Term  who  heard  the  appeal,  or  one  of  them,  by  filing 
the  same  with  the  clerk  of  the  Appellate  Term,  by  whom  it  will 
be  brought  to  the  attention  of  the  court. 

NOTES. 

The  motion  may  be,  and  usually  is,  in  the  alternative  either 
for  re-argument  or  leave  to  appeal. 

When  a  re-argument  of  an  appeal  from  an  order  or  judgment 
of  the  City  Court  is  granted,  the  clerk  of  the  Appellate  Term 
places  the  case  upon  the  calendar  of  the  next  teim  after  the 
filing  of  the  order.  No  new  notice  of  argument  need  be  served 
or  filed.  The  ease  will  be  called  in  the  regular  order,  must  be 
submitted  without  oral  argument  and  will  be  referred  by  the 
justices  sitting  in  that  term  to  the  juHtiees  who  heard  the  appeal 
in  the  first  instance,  unless  it  is  a  case  where  a  re-argument  is 
ordered  to  be  heard  de  novo,  in  which  event,  it  will  be  heard  by 
the  justices  then  sitting  as  though  it  was  on  the  calendar  for 
the  first  time.  Copies  of  the  briefs  used  upon  the  original  hear- 
ing may  be  handed  up  at  the  call  of  the  calendar  or  filed  with 
the  clerk  prior  thereto.  They  need  not  be  re-served  upon  the 
opposing  party.  If,  however,  the  moving  party  intends  to  raise 
any  new  point  not  referred  to  ui  his  original  briefs  or  to  cite 
new  authorities  a  copy  of  such  supplemental  'brief  must  be  aerved 
upon  his  adversary  and  handed  up  on  the  call  of  the  calendar  and 
such  opposing  party  will  be  giving  leave  to  reply  thereto. 

The  same  practice  prevails  when  a  re-argument  is  granted  upon 
ah  appeal  from  an  order  or  judgment  of  the  Municipal  Court. 

The  return  upon  appeal  must  be  sent  back  from  the  Municipal 
Court  to  the  clerk  of  the  Appellate  Term  who  refilcs  it  and 
places  it  upon  the  calendar.  Jf  the  order  granting  a  re-argument 
does  not  so  direct,  an  ex  parte  order  may  be  obtained  directing 
the  clerk  of  the  Municipal  Couft  to  file  the  retiun  with  the 
clerk  of  the  Appellate  Term  for  the  purpose  of  a  re-argument 
being  had. 

In  tlie  case  of  Gartland  v.  N.  Y.  Zoological  Society,  Law 
Journal,  May  7,  19(M>,  not  reported,  it  was  held  that  the  time  to 
appeal  from  the  determination  of  the  Appellate  Term  in  a  City 
Court  case  was  given  by  Section  3193  of  the  Code  of  Civil  Pro- 
cedure, and  in  a  Municipal  Court  by  Section  1351  of  the  Code 
of  Civil  Procedure.  Such  appeal  must  therefore  be  taken  within 
20  days  from  an  order  or  judgment  of  the  City  Court  and  within 
30  days  from  an  order  or  judgment  of  the  Municipal  Court,  after 
service  of  a  copy  of  the  order  granting  leave  with  notice  of 
its  entry. 

If  the  motion  for  leave  to  appeal  or  for  re-argument  be  made 
returnable  promptly  an  application  for  an  ex  parte  order  staying 
jiroceedings  pending  the  liearing  and  determination  of  the  motion 

200 


RULES  OF  APPELLATE  TERM,  FIRST  DEPARTML^i. 

win  be  entertained  or  an  order  to  show  cause  why  leave  to 
appeal  or  a  re-argument  should  not  be  granted  may  be  obtained 
with  a  temporary  stay  incorporated  therein,  provided  such  order 
IB  made  returnable  within  five  (5)  days.  The  application  for 
the  order  should  be  handed  to  the  clerk,  who  will  procure  it  to  be 
signed  by  one  of  the  justices  who  heard  the  appeal  and  who  are 
alone  empowered  to  grant  a  stav.  Stem  v.  Barrett  Chemical  Co., 
106  N.  Y.  Supp.  811.  No  other  justices  or  branch  of  the  Supreme 
Court,  unless  it  be  the  Appellate  Division,  has  authority  to  grant 
a  stay  upon  such  a  motion,  i.  e.,  a  stay  of  proceedings  until  the 
hearing  and  determination  of  a  motion.  The  stay  terminates 
with  the  entry  of  the  order  without  regard  to  service  of  a  copy 
of  the  order  or  notice  of  entry  thereof.  Tuska  v.  Jarvis,  61 
Misc.,  224;  Smith  v.<  Spalding,  30  How.  Pr.,  339,  442. 

If  leave  to  appeal  is  granted,  a  stay  pending  the  hearing  of 
the  appeal  in  the  Appellate  Division  will  be  granted,  and  if  a 
re-argument  is  granted  a  stay  will  be  granted  pending  the  hear- 
ing of  the  re-argument.  If  leave  to  appeal  is  denied,  no  stay  will 
be  granted  pending  a  motion  made  in  the  Appellate  Division  for 
leave  to  appeal  and  an  application  for  such  a  stay  must  be  made 
in  that  court. 

RULE  vm. 

Motions  Generally  —  Practice. —  Motions  may  be .  noticed  for 
any  day  of  the  term  and  must  be  submitted  without  argument. 
Five  days'  notice  of  motion  must  be  given,  except  motions  for 
leave  to  appeal  to  this  court  under  Rule  VI  and  to  dismiss  an 
appeal.  A  notice  of  such  motion,  whether  founded  upon  an  order 
to  show  cause  or  a  regular  notice  of  motion,  with  proof  of  serv- 
ice thereof,  and  the  opposing  affidavits  must  be  ^led  with  the 
:;]erk  of  the  Appellate  Term  at  or  before  12  o'clock  upon  the  day 
on  which  the  same  is  returnable. 

All  decisions  will,  when  announced,  be  accompanied  by  an  order 
duly  signed,  imless  the  court  shall  otherwise  direct.  Motions  for 
resettlement  of  orders  must  be  made  upon  two  days'  notice. 

Dated  July  7,  1915. 

NOTES. 

In  all  motions,  the  motion  papers  and  proof  of  service  must  be 
filed  with  the  clerk  of  the  Appellate  Term  before  12  M.  of  the 
day  the  same  is  returnable. 

All  papers  must  be  endorsed  with  the  county  clerk's  number 
of  the  clerk  of  the  county  embracing  the  court  from  which  the 
appeal  is  taken. 

The  opposing  party  has  until  12  o'clock  noon  of  the  return  day 
in  which  to  file  opposing  affidavits,  and  briefs  may  be  submitted 
by  either  party  i^p  to  that  time.  The  decision  of  the  court  upon 
motions  is  emt>odied  in  an  order  which  is  filed  and  entered  as 
soon  as  the  motion  is  decided.  No  appeal  lies  from  such  an  order. 
f^rsman  v.  Levy,  108  N.  Y.  Supp.  1107,  affirmed  126  App.  Div.  83. 

If  a  party  has  served  motion  papers,  but  has  failed  to  file  them 
with  proof  of  service,  the  opposing  party  upon  submitting  an 
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affidavit  to  that  effect,  and  a  copy  of  the  papers  served  upon 
him,  may  have  the  motion  dismissed,  with  costs. 

Motions  for  stays  pending  appeals  must  be  made  returnable 
before  tho  Appellate  Term,  and  five  (5)  days'  notice  must  be  given. 
The  same  relief  may  be  obtained  under  an  order  to  show  cause, 
which  may  be  made  returnable  on  two  (2)  days'  notice.  In  a 
proper  case  a  temporary  stay,  pending  the  hearing  of  the  motion, 
will  also  be  granted.  The  trial  of  an  action  in  the  City  or 
Municipal  Courts  may  be  stayed  by  the  Appellate  Term,  pending 
the  hearing  of  an  api)eal  from  an  order  of  either  Court,  fleiach- 
man  v.  Mengis,  118  N.  Y.  Supp.  671;  Amorisia  v.  Rand,  88  X.  Y. 
Supp.  356. 

In  such  motions,  a  copy  of  the  pleadings,  the  order  and  of  the 
affidavits  used  upon  the  motion  in  the  Lower  Court,  both  for  and 
atrainst  the  motion,  should  accompany  the  moving  papers  to 
enable  the  Appellate  Term  to  determine  whether  there  exists 
probable  cause  for  review.  If  that  is  not  done,  or  if  the  moving 
papers  fail  to  show  merit  in  the  appeal,  the  motion  will  be 
denied. 

If  the  order  lianded  down  upon  the  decision  of  a  motion  is 
not  a  proper  order,  the  party  desiring  to  have  it  corrected  should 
move  promptly  for  a  re-settlement  of  the  order.  This  motion 
may  be  made  upon  two  days'  notice.  A  copy  of  the  order  as 
made,  together  with  the  proposed  ©rder  should  be  served  upon 
the  other  party,  with  a  notice  to  the  effect  that  the  proposed 
order  will  be  8ubmitte<l  to  the  court  on  the  day  named  therein 
for  signature.  The  proposed  order  should  contain  a  statement 
that  such  order  is  intended  to  take  the  place  of  the  original  order 
entered  on  the  day  of  ,  etc. 

CALENDAR  RULES. 

The  calendar  rules  of  the  Appellate  Term,  First  Department, 
are  hereby  amended  so  as  to  read  as  follows: 

RULE   I. 

The  calendar  of  appeals  from  orders  and  judgments  of  the 
City  Court  will  be  called  in  the  forenoon  of  the  first  day  of  the 
term  at  10  o'clock  a.  m.  The  calendar  of  appeals  from  orders? 
and  judgments  of  the  Municipal  Court  will  be  called  on  the 
second  day  of  the  term  at  10  o'clock  A.  m. 

RULE  11. 

In  motion  for  leave  to  appeal  or  for  re-argument,  an  indorse- 
ment must  be  made  upon  the  motion  papers  stating  the  term 
of  the  court  at  which  the  case  was  argued  or  submitted.  If  an 
appeal  upon  the  ealendar  is  affcvted  bv  a  motion,  the  motion 
papers  must  \>e  indor$»eH  with  the  calendar  number  of  such  appeal. 

RULE  III. 

The  points  on  appeal  from  judrments  and  orders  of  the  City 
Court  shall  be  printed  as  provided  for  by  Rule  43  of  the  General 
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Rules  of  Practice,  llie  points  ctn  appeals  from  the  Municipal 
Court  shall  be  printed  or  typewrittec  upon  white  paper  of  uni- 
form size,  viz.,  ten  and  one-half  incites  in  length  and  eight  inches 
in  width,  and  fastened  on  the  left-hand  edge  thereof.  Upon  the 
right-hand  corner  of  the  points  submitted  to  the  court  shall 
appear  the  name  of  counsel  arguing  or  submitting  the  same. 
Upon  the  left-hand  corner  of  the  points  submitted  shall  appear 
the  calendar  number  of  the  case  on  appeal.  All  points,  briefs 
and  motion  papers  must  be  filed  flat.  The  county  clerk's  number 
of  the  clerk  of  the  county  embracing  the  court  from  which  the 
appeal  is  taken  must  be  indorsed  on  all  naotion  papers. 

In  appeals  from  judgments  and  orders  of  the  City  Court  ten 
nO)  copies  of  the  points  or  briefs  must  be  filed,  and  three  («3) 
copies  upon  appeals  from  the  Municipal  Court  must  be  filed. 

Briefs  of  counsel,  when  reference  therein  is  made  to  the  testi- 
mony given  upon  the  trial,  roust  give  the  number  of  the  folio 
in  the  printed  case,  if  an  appeal  from  the  City  Court,  or  the 
number  of  the  page  and  the  line  thereof  in  the  record,  if  an 
appeal  from  the  Municipal  Court. 

If  the  appellants  bi-ief  fails  to  comply  with  this  rule,  the 
appeal  may  be  dismissed.  If  the  respondent's  brief  is  deficient 
in  this  respect,  the  appeal  may  be  considered  on  the  appellant's 
brief  alone.     (Adopted  July  12,  1915.) 

RULE  IV. 

After  submission  or  argument  of  cases  and  submission  of  briefs 
no  euDiniuni  eat  ions  will  be  accepted  from  counsel  except  In 
correct  errors  or  for  citation  of  an  authority.  (Adopted  Mav 
14,  1916.) 
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RULES  OF  THE  APPELLATE  TERM  OF  THE  SUPREME 
COURT  IN  THE  SECOND  JUDICIAL  DEPARTMENT. 


(Amended  Feb.  2,  1916.) 

Relating  to  the  Hearing  of  Appeals  sbDM  thb  Municipal 
Court  and  the  Making  and  Heabino  (HT  MoraoNs  in  baid 
Appellate  Tebm. 

RULE  L 

Calendar  of  Appeals^ — The  clerk  of  said  Appellate  Term  shall, 
at  least  eight  days  before  the  first  day  of  an  appointed  term 
thereof,  prepare  a  calendar  of  all  the  appeals  to  that  court  in 
whi-ch  the  returns,  conformaible  in  all  respects  with  section  161 
of  the  New  York  City  Municipal  CJourt  Code  and  with  Rule  III, 
have  been  filed  ten  days  prior  to  the  commencement  of  such  term. 
Such  appeals  shall  be  placed  upon  said  calendar  according  to  the 
date  of  the  filing  of  the  returns,  respectively,  shall  be  brought  on 
for  hearing  in  the  manner  provided  in  Rule  IV,  and  shall  'be  con- 
tinued on  said  calendar  until  disposed  of. 

RULE  n. 

Motion  to  Diamiss  for  Want  of  Retttm.— If  the  appellant  fails 
to  procure  the  return  on  appeal  to  be  made  and  filed  as  prescribed 
in  section  161  of  said  Municipal  Court  Code,  the  respondent  may 
move  to  dismiss  the  appeal,  and  such  appeal  shall  be  dismiaaed 
unless  the  justices  assigned  to  hear  the  same  shall,  <for  good 
reason  shown,  extend  the  time.     (As  amended  Fet>.  2,  1916.) 

RULE  UL 

Returns,  Points,  etc. —  The  stenographer's  minutes,  attached  to 
the  return,  and  the  points  on  appeal,  shall  be  prints  or  type- 
written upon  white  paper  of  the  quality  and  weight  prescribed  in 
section  796  of  the  Code  of  Civil  Procedure,  shall  be  of  uniform 
size,  namely,  ten  and  one-half  inches  in  length  and  eight  inches 
in  width;  the  stenographer's  minutes  shall  be  nuinft)ered  at  the 
bottom  of  the  page,  fastened  at  the  left  hand  edge,  bound  with 
suitable  cover,  and  appropriately  indexed.  Such  points  shall  l>e 
faiitened  on  the  left  hand  edge  thereof  and  the  number  of  the 
appeal  shall  be  indicated  thereon,  and  on  the  upper  right  hand 
corner  of  the  points  submitted  to  the  court  shall  appear  the  name 
of  the  counsel  arguing  or  submitting  the  same. 

All  returns  on  appeal,  including  the  evidence,  the  exhibits  and 
all  papers  relating  thereto,  all  points,  briefs  and  all  motion 
papers  for  submission  to  the  court  must  be  flat  and  so  delivered 
to  the  clerk  of  the  Appellate  Term:  all  motion  papers  for  sub- 
niiswion  to  the  Appellate  Term,  or  to  a  justice  thereof,  must  com- 
ply with  the  foregoing  conditions  as  to  quality  and  weight.  The 
exhibits  off"ered  by  each  party  shall  be  copied  in  typewriting  and 

210 


RULES  OF  APPELLATE  TERM,  SECOND  DEPARTMENT. 

annexed  to  the  return  in  the  order  of  their  admission  in  evidence^ 
and  the  originals  thereof  shall  also  be  returned  separate,  attached 
in  the  order  in  which  they  are  numbered  or  lettered  and  placed 
flat  in  an  appropriate  envelope,  plainly  marked,  and  enclosed  in 
the  return  envelope.  The  opinion  of  the  Municipal  Court  Justice, 
if  any,  must  be  included  in  the  return. 

Returns  on  appeal  from  orders  must  be  accompanied  by  a 
certificate  from  the  clerk  of  the  Municipal  Court  that  the  return 
contains  the  pleadings,  if  any,  all  affidavits  and  other  papers 
recited  in  the  order  appealed  from.     (As  amended  Feb.  2,  1916.) 

RULE  IV. 

Noticing  Appeals  for  Hearing. —  After  the  filing  of  the  return 
therein  an  appeal  may  be  brought  to  a  hearing  upon  notice  of 
either  party  of  not  less  than  eight  days,  which  notice,  with  proof 
of  service  thereof,  must  be  filed  with  the  clerk  of  the  Appellate 
Term  on  or  before  the  Monday  preceding  the  first  day  of  the 
term.  If  the  parties  to  an  appeal  shall  fail  to  bring  the  same  to 
a  hearing  for  at  least  two  terms  after  the  same  had  been  regu- 
larly placed  on  the  calendar,  the  court  muei  dismiss  such  appeal 
unless  it  directs  its  continuance  for  good  cau«e  shown. 

If  the  appellant  does  not  appear  upon  the  call  of  the  calendar 
the  judgment  or  order  appealed  from  shall  be  affirmed.  If  the 
appellant  appears  and  the  respondent  fails  to  appear,  the  ap- 
pellant may  cither  argue  or  submit  his  case,  but  judgment  of 
reversal  by  default  will  not  be  tallowed. 

RXaE  V. 

Hearing  of  Appeals;  Points  and  Filing  Same. —  The  appellant 
shall,  on  or  before  the  Monday  preceding  the  first  day  of  the  term 
it  which  the  appeal  is  noticed  for  argument,  file  with  the  clerk 
of  the  Appellate  Term  three  original  copies  of  his  points  to  be 
ased  on  the  hearing  and  shall  also,  on  or  'before  the  same  day, 
#rve  a  copy  of  said  points  on  the  respondent  or  his  attorney. 
Upon  failure  to  file  and  serve  said  points  the  appeal  may,  when 
flailed  in  its  regular  order  on  the  calendar  for  argument,  be  dis- 
missed, or  the  hearing  thereof  adjourned  to  the  next  term,  as  the 
court  may  determine.  Not  later  than  twelve  o'clock  noon  on  the 
Friday  preceding  the  first  day  of  the  terra,  the  respondent  must 
serve  a  copy  of  his  points  upon  the  appellant  or  his  attorney  and 
file  with  the  clerk  three  original  copies  thereof,  to  be  used  upon 
such  argument  and  hearing.  'No  further  time  for  filing  points 
will  -be  granted  and  no  other  points  will  be  received  unless  the 
court  shall,  by  its  own  motion,  direct  further  points  to  be 
submitted. 

No  appeal  will  be  heard  or  received  on  submission  unless  it  has 
been  noticed  for  argument  and  proof  of  service  thereof  has  been 
filed  as  provided  in  Rule  IV,  and  all  appeals  must  be  heard  or 
submitted  when  regularly  called  for  argument,  unless  the  court, 
for  cause  shown,  shall  adjourn  the  hearing  until  a  subsequent  day. 
No  appeal  shall  be  submitted  without  argument  unless  the  points 
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have  been  filed  and  served  as  hereinbefore  provided,  and  in  the 
argument  of  an  appeal  not  more  than  fifteen  minutes  shall  be 
occupied  by  counsel  on  either  side  except  by  permiasion  of  the 
court.     (As  amended  Feb.  2,  191i6.) 

RULE  VL 

Judgments,  Orders  and  Resettlements. —  The  judgment  or  order 
of  the  Appellate  Term  shall  be  ei^tered  in  the  ofiice  of  the  clerk 
of  the  county  embracing  the  district  of  the  Municipal  Court  whence 
the  appeal  comeM,  and  tlie  return,  with  a  certified  copy  of  the 
judgment  or  order  attaelied  thereto,  and  all  papers  on  which  the 
appeal  was  heard,  shall  be  rc^mitted  to  the  Municipal  Court  in*  the 
district  from  which  the  appeal  was  taken,  as  provided  in  section 
163  of  the  Municipal  Court  Code.  If,  however,  a  motion  for 
reargument  or  an  application  for  leave  to  appeal  to  the  Appellate 
Division  is  made,  the  return  on  such  appeal  shall  'be  retained  by 
the  clerk  of  the  Appelki^  Term  until  the  motion  is  decided,  and 
if  a  new  trial  has  been  ordered  and  the  dav  fixed  for  such  new 
trial  shall  intervene  the  eubmission  and  decision  of  «uch  motion, 
then  the  day  fixed  for  such  new  trial  shall  be  adjourned  for  three 
weeks  from  that  day. 

Except  when  the  Appellate  Term  shall  otherwise  direct,  all 
decisions,  either  in  cases  upon  appeal  or  on  motion,  will,  when 
announced,  'be  accompanied  by  an  order  duly  signed. 

A  motion  for  resettlement  of  an  order  must  be  made  within  ten 
days  after  its  entry  and  upon  two  days*  notice  to  the  adverse 
partv  or  his  attorney. 

RULE  VU. 

Motions  Generally. —  Five  days'  notice  of  motion  shall  be  given 
of  all  motions  made  in  the  Appellate  Term,  and  all  motions 
noticed  for  the  firfet  day  of  the  term,  whether  upon  an  order  to 
show"  cause  or  on  regular  notice  of  motion,  with  proof  of  service 
thereof,  and  a  note  of  isnue,  must  be  filed  with  the  clerk  of  the 
Appellate  Term  on  the  Thursday  preceding  the  commencement  of 
the  term.  The  motion  calendar  will  be  published  on  the  Saturday 
preceding  the  commencement  of  the  term,  but  no  motion  will  <>e 
placed  thereon  except  upon  compliance  with  this  rule  and  Rule 
III  so  far  as  applicable.  Briefs  of  counsel  and  the  answering 
affidavits,  if  any,  must  be  filed  with  the  clerk  on  or  before  twelve 
o'clock  noon  on  the  Saturday  preceding  the  first  day  of  the  term. 
All  motions,  including  those  made  under  Rule  TI  may  'be  made 
returnable  any  day  of  the  term,  must  be  submitted  without  argu- 
ment, and  when  relating  to  a  pending  appeal  the  calendar  number 
of  such  appeal  shall  'l>e  indicattHl  on  the  first  page  thereof,  to  the 
right  of  the  title  of  the  art  ion.     (As  )imend(Ml  Feb.  2,  1?^1"6.) 

RULE  VIII. 

Motion  for  Re-argnments  and  Applications  for  Leave  to  Appeal. 
—  Motions  for  reargument  and  applications  for  leave  to  app«  al 
to  the  Appellate  Division  in  the  Second  Judicial  Department  frrni 
a  judgment  or  an  order  of  the  Appellate  Term,  Iw*-**  ni>on  aflS- 
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davits  setting  forth  concisely  the  matters  claimed  to  have  been 
overlooked  or  misapprehended  by  the  court,  a  concise  statement 
of  th€  grounds  of  alleged  error,  and  the  reasons  why  said  motion 
should  be  granted  or  such  application  be  allowed,  with  appro- 
priate reference  to  the  authorities  relied  upon,  may  be  made  and 
submitted  to  the  justices  who  heard  such  appeal,  after  five  days' 
notice  thereof  to  the  adverse  party,  provided  the  motion  papers 
be  served  within  ten  days  after  the  entry  of  the  order  determining 
said  appeal;  all  papers  to  be  used  on  such  motion,  together  with 
a  copy  of  the  opinion,  if  any,  and  briefs  Of  counsel,  shall  be  deliv- 
ered to  the  clerk  of  the  court  within  fifteen  days  after  such  deter- 
mination and  thereupon  deemed  submitted,  without  argument. 

An  appeal  to  the  Appellate  Division  from  an  order  granting  a 
new  trial  will  not  ^be  allowed  unless  the  party  so  applying  files 
with  his  notice  of  appli<*ation  for  such  leave  to  appeal  a  stipula- 
tion that  if  the  order  appealed  from  be  affirmed  or  the  appeal 
therefrom  be  dismissed,  judgment  absolute  may  'be  rendered 
against  him. 

Motions  for  leave  to  appeal  to  the  Appellate  Term  from  an 
order*  of  the  Municipal  -Court  pursuant  to  the  provisions  of  pari^- 
graph  ^^I  of  section  154  of  the  Municipal  Court  Code,  may  be 
made  t«  the  justices  of  the  Appellate  Term  or  one  of  them,  pro- 
vided such  application  has  first  been  made  to  and  denied  'by  the 
justice  of  the  Municipal  Court  making  the  order  sought  to  be 
reviewed.  The  motion  must  'be  made  upon  the  record  in  the  court 
below,  a  copy  of  the  opinion,  if  any,  of  the  justice  making  the 
order,  and  a  concise  statement  of  the  ground  of  the  alleged  error. 
The  motion  may  be  made  after  five  days*  notice  thereof  to  the 
adverse  party,  provided  the  motion  papers  be  served  within  ten 
days  after  the  order  of  the  justice  of  the  Municipal  Court  denying 
leave  to  appeal  was  made.  The  motion  papers  shall  be  delivered 
to  the  clerk  of  the  Appellate  Term  within  fifteen  days  after  the 
making  of  the  order  by  the  justice  of  the  Municipal  Court  deny- 
ing leave  to  appeal,  except  that  after  the  last  Monday  of  June 
the  same  may  be  delivered  to  the  clerk  of,  the  Appellate  Term  at 
any  time  prior  to  the  Monday  preceding  the  beginning  of  the  next 
succeeding  Appellate  Term. 

A  party  seeking  a  stay  pending  a  motion  for  reargument,  or 
asking  leave  to  appeal  to  the  Appellate  Term,  or  applying  for 
allowance  of  an  appeal  to  the  Appellate  Division  as  hereinbefore 
provided,  must  give  to  the  adverse  party  five  days'  notice  of  such 
application,  and  the  motion  papers  shall  show  proof  of  such 
service. 

All  papers  in  motions  provided  for  by  this  rule  shall  'be  deliv- 
ered to  the  clerk  of  the  Appellarte  Term  and  thereupon  be  deemed 
submitted,  without  argument,  and  the  clerk  shall  bring  the  same 
to  the  attention  of  the  court,  or  one  of  the  justices  thereof,  as 
the  provision  for  such  motion  may  require. 

Tn  motions  for  reargument  or  for  leave  to  appeal  to  the  Appel- 
late Division  an  endorsement  must  he  made  upon  the  motion 
papers,  statinir  the  term  of  the  court  at  which  the  case  wns 
argut^  or  submitted. 
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CALENDAR  KULDS  ADOPTED  BY  XHB  APPELLATE  TERM. 


RULE  L 

The  regular  day  calendar  of  appeals  from  orders  and  judgments 
will  be  called  on  the  first  and  succeeding  days  of  each  term  at 
one  o'clock  P.  M.     {As  amended  Feb.  2,  1916.) 

RULE  IL 

If  an  appeal  upon  the  calendar  is  affected  by  a  motion,  the 
motion  papers  and  the  note  of  issue  must  be  endorsed  with  the 
calendar  number  of  such  appeal. 

RULE  m. 

Briefs  of  counsel,  when  reference  therein  is  made  to  the  testi- 
mony given  upon  the  trial,  must  give  the  number  of  the  folio 
or  the  page  in  the  record.  If  the  appellant's  'brief  fails  to  comply 
with  this  rule,  the  appeal  may  "be  dismissed.  If  the  respondent's 
brief  is  deficient  in  this  respect,  the  appeal  may  be  considered  on 
the  appellant's  'brief  alone. 

Adopted  February  2,  1916. 
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RULES  OF  THE  COURT  OF  CLAIMS.^ 

Adopted  November  8,  1916;  in  effect  January  1,  1917. 

RULE  I. 

Amendments. —  Claims,  coimterclaimH  and  replies  may  be 
amended  upon  order  of  the  court  or  a  judge  thereof. 

The  order  granting  the  amendment  must  set  forth  verbatim 
the  amended  part  or  parts  of  the  pleading  and  by  the  necessary 
references  to  the  original  pleading  must  indicate  where  the 
changes  in  the  original  pleading  are  made. 

The  amended  pleading  must  recite  on  its  face  the  date  when 
the  order  permitting  the  amendment  was  granted. 

Except  when  the  order  permitting  the  amendment  is  made  dur- 
ing the  course  of  the  trial  of  a  claim  or  counterclaim,  or  unless 
the  order  permitting  the  amendment  otherwise  directs,  the  party 
securing  the  order  must  file  iu  the  clerk's  office  at  Albany  within 
ten  days  after  the  onler  perniittiiig  the  amendment  is  granted 
an  original  and  twelve  copies  of  the  entire  pleading  as  amended, 
and  he  must  within  the  same  time  serve  upon  the  adverse  party 
a  duplicate  original  thereof.  • 

RULE  IL 

Anawers.— The  state  is  not  required  to  answer  a  claim  and  all 
allegations  in  the  claim  are  treated  as  denied. 

RULE  III. 

AppeaL2— Except  as  otherwise  directed  by  these  rules,  the 
practice  on  appeal  shall  be  the  same  as  that  in  the  supreme  court 
and  court  of  appeals. 

RULE  IV. 

The  suocesaful  party  on  appeal  must  file  in  the  clerk V  office  of 
the  court  of  claims  at  Albany  the  original  printed  case  on  appeal 
together  with  a  certified  copy  of  the  order  of  the  appellate  court 
remitting  the  proceedings  to  the  court  of  claims  within  ten  days 
after  said  order  is  filed  in  the  clerk's  office  of  said  appellate  court, 
together  with  (1)  an  original  and  two  copies  of  his  proposed 
order  making  the  order  or  judgment  of  the  appellate  court  the 
order  or  judgment  of  the  court  of  claims,  and  (2)  an  original 
and  two  copies  of  his  proposed  judgment  of  the  court  of  claims 


*  Sec.  265  of  the  code  of  rlvil  prooertnre  provides  hh  follows :     *'  The 
court  may  establish  rules  for  Its  irovemnient,  and  the   ref?uIatioD   of 

{tnctice  thereto ;  prescribe  the  forms  and  methods  of  procedure  before 
t,  vacate  or  modify  Judements.  and  prrant  new  trials,  and  except  an 
otherwise  provided  in  said  rulew  and  reKulattons,  or  the  code  of  civil 

Srocedure,  the  practice  shall  be  the  same  as  in  the  supreme  court, 
^ales  of  the  board  of  claims  ^r  former  court  of  claims,  now  In  farce, 
■hall  continue  to  be  the  rulesr  of  Ihe  court  of  claims  until  chani^ed  by 
wich  court." 

=  aee  lections  275  to  278.  inclusive    of  the  code  of  civil  procedure 
relative  to  appeals  from  orders  and 'Judgments  of  the  court  of  claims. 
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based  on  said  order.  If  the  successful  party  on  appeal  fails  to 
comply  with  this  rule,  the  adverse  party  may  make  application 
to  the  court  of  claims  for  the  entry  of  the  appropriate  orders  and 
judgments. 

RULE  V. 

When  coats  on  appeal  are  allowed  hy  the  a^/pellate  court,  the 
successful  party  on  appeal  must  within  the  time  stated  in  Rule  4 
file  in  the  clerk's  office  of  the  court  of  claims  at  Albany  his  pro- 
posed bill  of  costs,  and  at  the  same  time  serve  upon  the  adverse 
party  a  copy  thereof,  together  with  notice  of  taxation  of  costs, 
which  shall  be  not  less  than  five  nor  more  than  ten  days  there- 
after. 

When  costs  on  appeal  are  allowed  by  the  appellate  court,  the 
same  may  be  stipulated  by  the  parties,  and  if  not  so  stipulated 
shall  be  taxed  by  the  clerk  of  the  court  of  claims  in  like  manner 
as  costs  are  taxed  in  the  supreme  court. 

RULE  VI. 

Attorney,  when  party  represented  by. —  Whenever  under  these 
rules  a  party  to  a  claim  is  directed  to  do  an  act,  or  service  of  any 
paper  or  notice  is  directed  to  be  ma^ie  upon  any  party  to  a  claim, 
if  said  party  is  re|)re8ented  by  an  attorney  said  act  must  be  done 
by  said  attorney  and  said  service  must  be  made  upon  said 
attorney. 

RULE  VIL 

Briefs. —  Whenever  either  party  desires  to  submit  a  brief  or 
the  court  directs  the  submission  thereof,  the  party  submitting 
the  same  must  serve  a  copy  upon  the  adverse  party  within  the 
time  prescribed  by  the  court  for  that  purpose,  or  if  the  time  is 
not  HO  prescribed,  within  twenty  days  after  the  completion  of 
the  trial  or  the  hearing  of  the  application,  in  connection  with 
which  the  brief  is  submitted.  Tf  either  party  desires  to  submit 
a  reply  brief,  the  party  submitting  the  same  must  serve  upon  the 
adverse  party  a  copy  of  said  reply  brief  within  ten  days  after 
the  service  upon  him  of  the  brief  to  which  hia  brief  is  a  reply. 

Whenever  either  party  to  a  claim  serves  upon  the  adverse 
party,  pursuant  to  this  nile,  any  brief,  he  must  at  the  same  time 
send  to  the  clerk's  office  at  Albany  four  copies  thereof.  The 
clerk  shall  upon  the  receipt  thereof  send  one  copy  to  each  of  the 
judges  hearing  the  claim  and  shall  file  the  remaining  copy  or 
copies  in  his  office. 

All  briefs  must  recite  on  their  face  when  and  where  the  claim 
was  tried,  or  the  application  made,  and  before  which  judge  or 
judges. 

RULE  VIIL 

Calendar  of  claims.  ^^ — The  district  calendar  shall  be  made  up 
for  each  of  the  districts  mentioned  .below  of  the  claims  arising 
within  the  counties  named: 


^  See  section  284  of  the  rode  of  civil  procedure,  added  by  Laws  1916. 
chap.  ,^M. 
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Ai.RANY  District. 

Albany 

Hamilton 

Saratoga 

Bronx 

Kings 

Schenectady 

Broome 

Montgomery 

Schoharie 

Clinton 

Nassau 

Suffolk 

Columbia 

New  York 

Sullivan 

Delaware 

Orange 

Tioga 

Dutchesfl 

Putnam 

Ulster 

Essex 

Queens 

Warren 

Franklin 

Rensselaer 

Washington 

Fulton 

Richmond 

Westchester 

Greene 

Rockland 

Utioa  District. 

Chenango 

Lewis 

Otsego 

Herkimer 

Oneida 
Syracuse  District. 

St.  lAwrence 

Cayuga 

Madison 

Seneca 

Cortland 

Onondaga 

Tompkins 

Jefferson 

Oswego 

Rochester  District 

1 

• 

Chemung 

Ontario 

Steuben 

Livingston 

Orleans 

Wayne 

Monroe 

Schuyler 
Buffalo  District 

Yates 

Allegany 

Erie 

Niagara 

CattaraugiiH 

Genesee 

Wyoming 

Chautauqua 

RULE  IX. 

The  clerk  shall  prepare  a  calendar  for  each  regular  term  of 
the  court  as  directed  by  section  284  of  the  code  of  civil  procedure 
of  all  claims  which  are  filed  in  his  office  at  Albany  at  leavst  thirty 
days  before  the  commencement  of  the  term  for  which  the  calen- 
dar is  made  up;  and  he  shall  prepare  a  celendar  of  claims  for 
each  special  term  of  the  court  as  directed  in  writing  by  the 
presiding  judge. 

No  claim  shall  be  added  to  the  calendar  except  by  written 
order  of  the  court  (1)  upon  the  written  consent  of  both  parties, 
or  (2)  upon  written  notice,  stating  the  reasons  for  the  applica- 
tion, served  upon  the  adverse  party  at  least  eight  days  before  the 
opening  of  the  terra  of  court  for  which  the  calendar  is  made  up. 
Copies  of  the  application  papers  must  be  sent  to  the  clerk's  office 
at  Albany  at  the  same  time  that  they  are  served  upon  the  adverse 
party. 

Wbenever  any  claim  is  added  to  the  calendar  for  a  district 
other  than  the  one  in  which  said  claim  arose,  such  addition 
shall  be  in  force  only  during  the  term  at  which  the  claim  is  added 
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to  the  calendar,  and  at  the  end  of  said  term,  if  said  claim  has  not 
been  disposed  of,  it  shall  renumc  it 8  regular  place  on  the  calendax 
for  the  district  in  which  it  aroi«e. 

RULE  X. 

Tnless  t>h4>  (;ourt  otherwise  directs,  iihe  first  day  calendar  shall 
consist  of  such  claims  as  shall  be  announced  as  ready  for  trial 
by  either  party  upon  the  formal  call  of  the  calendar  on  the 
opening  day  of  the  term.  From  time  to  time  during  the  con- 
tiniiaiiice  of  naid  term,  the  court  may  in  its  discretion  add  to  such 
original  day  calendar  other  claims  upon  the  general  calendar. 
The  representative  of  the  attorney -general's  office  in  charge  at 
said  term  of  court  shall  inunediately  notify  the  a/ttorneys  for  the 
respective  claimants  of  such  addition  of  claims  to  the  day  cal- 
endar. 

RULE  XI. 

Claim.4 — The  claim  must  state  concisely  the  facts  constituting 
the  same,  the  n-ature  ami  extent  of  the  IniereHt,  and  the  post- 
office  address,  of  each  claimant  therein. 

It  must  »tate  whether  or  nut  the  claim,  or  any  part  thereof, 
has  been  assigned,  and  if  assigned  the  name  and  post-office 
address  of  each  person  interested  in  the  claim,  and  the  nature 
and  extent  of  such  interest. 

it  must  state  whether  or  not  it  has  been  submitted  to  any 
other  tribunal  or  officer  for  audit  or  det^ermination.  and  if  so  to 
what  tribunal  or  officer,  and  the  determination  of  such  tribunal 
or  officer  therein. 

In  all  cases  where  a  notice  of  intention  to  tile  a  claim  is 
required  by  law,  the  claimant,  before  filing  said  claim  in  the 
clerk's  office  at  Albany,  must  attach  to  the  original  and  to  the 
twelve  copies  thereof  a  copy  of  said  notice  of  intention,  and  the 
claim  must  state  the  date  of  filing  of  such  notice  both  in  the 
office  of  the  clerk  of  the  court  of  claims  and  in  the  office  of  the 
Httorney-general.'^ 

Where  the  claim  is  for  the  temporary  or  permanent  appropria* 
tion  of  property,  it  must  contain  a  specific  description  of  the 
property,  giving  it»  location  and  quantity. 

There  must  be  included  in  each  claim,  or  attached  thereto  as 
a  part  thereof,  a  schedule  showing  in  detail  each  item  claimed, 
and  the  amount  of  puch  item. 

ff  the  claim  is  filed  under  a  special  statute,  such  statute  must 
be  set  out  in  full  in  the  claim. 

The  claim  must  be  signed  at  the  end  thereof  by  the  claimant's 
attorney,  giving   the   attorney's   |M>st -office   address. 


*For  RUf^gented  forms  for  claims,  sco  the  Appendix  to  these  rules. 

'^  Section  270  of  the  code  of  civil  procedure  provides  in  part  as 
follows :  "  In  all  cases  of  canal  claims  a  copy  of  each  such  claim 
and  of  notice  of  claim  which  U  or  may  hereafter  be  required  to  be 
filed  with  the  court  of  claims  shall  be  filed  with  the  superintendent 
of  public  works     ♦     •     •." 
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It  must  be  verified  in  the  same  manner  as  pleadings  in  the 
supreme  court. 

The  original  may  be  either  typewritten  or  printed,  but  where 
the  amount  claimed  exceeds  $500  the  copies  must  be  printed. 

RULE  XU. 

A  claim  shall  be  filed  by  delivering  it  at  the  clerk's  otlice  in 
Albany  to  the  clerk  or  in  his  absence  to  some  person  in  charge 
of  the  office,  or  upon  the  receipt  thereof  at  the  eleirk's  office  in 
.\Ibany  by  mail  or  by  express.*  At  the  time  of  filing  the  original 
claim  or  within  ten  days  thereafter  the  claimant  must  file  in  the 
clerk's  office  at  Albany  twelve  copies  thereof. 

RULB  xin. 

Clerk. —  The  duties  of  the  clerk,  unless  otherwise  ordered  in 
writing  by  the  court,  shall  be  as  follows:  1.  He  shall  receive 
and  file  all  papers  in  a  claim  which  comply  with  the  statuten 
aiul  rules  relating  thereto.  2.  lie  sImU  number  each  claim  in  the 
order  of  its  filing,  and  give  each  amended  or  supplemental  claim 
and  other  papers  in  the  claim  the  same  number  as  the  original 
claim.  3.  He  shall  deliver  three  copies  of  each  claim  to  the 
attorney-general  and  four  to  the  superintendent  of  public  works, 
and  shall  retain  the  remaining  copiea  for  the  use  of  the  court. 
4.  He  shall  notify  the  claimant  or  his  attorney  of  the  date  of 
filing  a  claim  and  of  its  number.  5.  He  shall  mail  a  copy  of  the 
calendar  at  least  five  days  before  the  beginning  of  the  term  to 
each  claimant  whose  claim  appears  thereon,  or  to  his  attorney. 
6.  He  shall  cause  to  be  entered  in  appropriate  books  all  papers 
which  are  required  to  be  recorded  and  shall  have  the  care  and 
cuatody  of  such  books  and  of  all  papers  filed  in  his  office.  7.  He 
shall  perform  such  other  duties  as  may  be  prescribed  by  tho 
oourt   or  not  inconHistent  therewith  by  any  judge  of  the  court. 

RULE  XIV.  ' 

Counterclaim. —  Where  a  counterclaim  is  necessary  the  attor- 
ney-general must  plead  the  counterclaim  in  conformity  with  the 
provisions  relating  to  claims  so  far  as  applicable.  A  counterclaim 
must  be  verified  by  the  attorney-general  or  by  one  of  hi»  deputies. 

Unless  otherwise  permitted  by  the  written  order  of  the  court 
or  a  judge  thereof,  the  attorney -genera  I  must;  at  least  ten  days 
liefore  the  beginning  of  the  term  at  which  the  claim  is  to  he  tried. 
file  in  the  clerk's  office  at  Albany  an  original  and  five  copies  of 
the  counterclaim  and  must  at  the  same  time  that  he  files  said 
counterclaim  serve  a  duplicate  original  thereof  upon  the  claimant. 

RULE  XV. 

Date  of  issue.— Tlie  date  of  issue  is  the  date  of  filing  the 
<*Uiim  in  the  clerk's  office  at  Albany. 

•  See  footnote  .'> ,  on  page  218. 
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RULE  XVL 

Disbursements  for  appropriation  maps. —  An  allowance  will  be 
made  in  the  judgment  in  appropriation  claims  for  the  actuiil 
expense  incurred  by  the  claimant  in  securing  copies  of  the  official 
appropriation  maps  required  to  be  attached  to  appropriation 
claims  under  the  rules  only  when  such  expense  is  proven  or 
stipulated  in  open  court  ami  included  in  the  award. 

RULE  XVII. 

Discontinuance. —  Where  a  counterclaim  is  pleaded  the  claim- 
ant cannot  discontine  except  as  permitted  by  the  written  order 
of  the  court*  or  a  judge  thereof. 

RULE  XVIIL 

Dismissal  of  claim  or  counterclaim. —  An  application  may  be 
made  to  the  court  to  dismiHs  a  claim  or  a  counterclaim  in 
whole  or  in  part  on  the  ground  ( 1 )  that  said  claim  or  counter- 
claim, or  a  part  thereof,  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  or  (2)  that  the  court  does  not  have 
jurisdictifm  of  waid  rlaim  or  counterclaim,  or  a  part  thereiif. 
either  with  respe<'t  to  one  or  more  of  the  parties  thereto  or  with 
respect  to  tlie  subject  matter  thereof.  Unless  said  application 
iR  made  during  the  trial  of  said  claim  or  counterclaim,  it  will 
not  be  entertained  by  the  court  except  on  eight  days*  written 
notice  to  the  adverse*  party  stating  the  grounds  therefor,  unless 
the  adveTHe  party  waives  or  modifies  this  requirement. 

RULE  XIX. 

Exhibits. —  Each  party  must,  before  submitting  to  the  court  an 
exhibit,  mark  conspicuously  on  said  exhibit  the  number  of  the 
claim   and   claimant's  name. 

In  all  litigated  claims  each  party  must  within  five  days  after 
the  claim  is  finally  submitt-ed,  file  in  the  clerk's  office  at  Albany 
five  copies  of  a  list  of  all  exhibits  submitted  by  him  to  the  court. 
Such  list  must  sufficiently  dt*scribe  said  exhii)its  so  as  to  permit 
the  identifii'ation  thereof  and  must  give  tin*  official  numoor  or 
symbol  attached  to  each  exhibit  by  the  court  stenographer,  it 
must  recite  on  its  fac<'  when  and  where  the  claim  was  tritxl  and 
before  which  judge  or  judges,  amd  shall  be  signed  at  the  end 
thereof  by  the  attorney  for  tlie  party  submitting  the  same.  The 
clerk  shall  send  mio  c<»py  of  said  list  to  each  of  the  judges 
hearing  the  claim  and  sliall  file  the  remaining  copies  in  his  office. 

Each  party  shall  retain  and  be  responsible  for  his  own 
exhibits,  but  the  clerk  of  the  court  may  at  any  time  require  the 
exhibits,  or  any  of  them.  <o  be  fileil  in  the  clerk's  office  at  Albanv 
for  the  use  of  the  court  or  of  either  party  to  the  claim.  Upon 
the  issuing  of  a  certificate  of  no  appeal  by  the  attorney -general 
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in  any  claim,  or  after  the  expiration  of  the  time  for  taking 
an  appeal  therein,  the  clerk  may  return  to  the  pi^rty  the  exhibits 
is«nt  by  said  party  to  the  clerk's  office. 

fiULE  XX. 

Guardian  ad  litem. — A  guardian  ad  litem  may  be  appointed  by 
the  court,  or  one  of  the  judges  thereof,  as  provided  by  the  rules 
of  practice  of  the  supreme  court. 

RULE  XXI. 

Judgments.? —  The  successful  party  must  within  five  days  after 
receipt  from  the  clerk  of  a  notincation  of  the  award  of  the  court 
submit  to  the  clerk  an  original  and  two  copies  of  his  proposed 
judgment.  If  said  party  fails  to  d«»  so.  the  advorHO  party  may 
submit  such  proposed  judgment. 

Unless  otherwise  ordered  by  the  court  or  a  judge  thereof,  the 
judgment  in  appropriation  claims  shall  not  be  entered  until  the 
attorney -general  files  in  the  clerk  s  office  at  Albany  his  written 
appn>val  of  title  to  the  property  appropriatc<l  by  the  state, 
including  his  direction  as  to  the  claimant  or  claimants  in  whose 
name  judgment  should  be  entered.  In  all  other  cases  judgment 
shall  be  entered  by  the  clerk  as  soon  as  the  proposed  judgment 
is  submitted  to  him  pursuant  to  Uiis  rule,  or  in-  default  thereof 
AS  so(m  as  practicable  thereafter. 

RULE  XXU. 

Maps.— In  appropriation  claims,  the  claimant,  before  filing 
the  claim  in  the  clerk's  office  at  Albany^  must  attach  to  the  'orig- 
inal and  to  the  twelve  copies  thereof  a  duplicate  of  the  official 
appropriation  map  or  maps  filed  in  the  office  of  the  state  engineer 
and  covering  the  property  for  which  the  claim  is  filed. 

In  other  claims  affecting  real  property,  and  in  negligence 
claims,  a  rough  sketch  or  drawing  showing  the  location  of  the 
premises  affected,  or  the  place  where  the  claimant  alleges  that 
the  accident  tK-curred,  must  be  so  attached. 

RULE  XXIII. 

Notice  of  intention  to  file  a  claim. —  In  addition  to  the  require- 
ments pre8cril)ed  by  section  264  of  the  cmle  of  civil  procedure 
for  a  notice  of  intention  to  file  a  claim,  every  notice  of  intention 
must  state  on  its  face  the  post  office  address  of  each  claimant 
therein  and  the  post  oflSce  address  of  the  attorney  for  each 
>'laimant. 

RULE  XXIV. 

Number  of  claim. —  The  number  given  to  the  claim  by  the 
derk  when  the  same  is  fi*ed  in  his  office  must  be  indicated  on 


•  For  Kuggested  fomis  for  Judi^ments  and  for  the  procedure  necessary 
to  8€curf  paynicDt  of  Jud)<ment.>4.  aee  the  appendix  to  these  rules. 
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the  face  of  all  subsequent  papers  in  the  same  proceedings  filed  in 
the  clerk's  oflSce  or  su-bmitted  to  "the  court  by  the  party  filing 
or  submitting  the  same. 

RULE  ZXV. 

Orders. —  Whenever  either  of  the  parties  to  a  claim  shall  apply 
to  the  court  or  a  judge  thereof  for  an  order,  it  shall  be  the 
duty  of  the  party  making  the  application  (1)  to  present  to  the 
judge  or  judges  to  whom  tJie  application  is  made  his  primoHed 
order  in  writing  and  (2)  to  send  to  the  clerk's  office  at  Albany 
three  copies  of  said  proposed  order.  When  said  order,  signed  -by 
the  judge  or  judges  to  whom  it  is  presented,  is  filetl  in  the  clerk's 
office,  the  clerk  shall  send  to  the  respective  parties  certified 
copies  thereof. 

Except  when  an  order  is  applied  for  during  tJie  trial  of  a  claim. 
no  application  shall  be  made  to  the  court  or  a  judge  thereof  fc»r 
any  order  except  on  eight  days'  written  notice  to  the  adverse 
party,  stating  the  grounds  therefor,  unless  the  adverse  party 
waives  or  modifies  this  requirement. 

RULE  XXVL 

Reply. —  A  counterclaim  is  admitted  unless  a  reply  is  filed 
and  served  as  prescribed  by  these  rules.  A  reply  must  be  veri- 
fied in  the  same  manner  as  pleadings  in  the  supreme  court. 

Unlesft  otherwise  permitted  by  the  written  order  of  the  court 
or  a  judge  thereof,  the  claimant  must,  within  twenty  days  after 
the  service  upoij  him  by  the  attorney-general  of  a  counterclaim, 
file  in  the  clerk's  office  at  Albany  an  original  and  twelve  copies 
of  his  reply  and  must  at  the  same  tin^e  that  he  files  said  'reply 
serve  a  duplicate  original  thereof  upon   the  attorney -general. 

RULE  XXVIL 

Size  of  papers. —  Where  a  claim  or  other  paper  in  a  case  is 
typewritten  the  «ize  of  the  paper  used  shall  l)e  substantially 
eight  inches  by  thirteen  inches  and  when  printed  substajitially 
eight  iwhes  by  ten  and  one-half  inches. 

RULE  XXVIII. 

Submission  of  claim  on  agreed  statement  of  facts. —  Whenever 
a  claim  is  submitted  to  the  court  on  an  agreed  statement  of 
facts,  the  claimant  must  within  five  days  thereafter  file  in  the 
fhTk's  oflice  at  Albany  a  (•o;>y  of  swid  statement  which  must 
be  signed  at  the  end  thereof  by  botli  parties,  together  with  a 
meniorandum  stating  when  and  where  the  el  Mini  was  submit  teil 
and  to  which  judge  or  judges.  Kach  party  must  within  the  same 
time  file  in  the  clerk's  office  at  Albany  a  list  of  all  papers 
submitted  by  said  party  to  the  court,  which  list  must  suffi- 
ciently describe  sain  papers  so  as  to  permit  the  identification 
thereof. 


APPENDIX  TO  RULES  OF  COURT  OF  CLAIMS. 

APPENDIX  TO  RULES  OF  THE  COURT  OF  CLAIMS. 

L  The  following  forms  are  suggested  as  aids  to  clai]nant8.6 

FORM  A. 
Notice  of  Intention  to  File  Claim. 
STATE   OF  NEW   YORK— COURT  OF   CLAIMS 


Joh:x  Doe 

against 

The  State  of  New  York. 


Notice  of  intention 
to  file  claim 


To  the  Clerk  of  the  Court  of  Claims: 

To  the  Attorney-General  of  the  State  of  New  York:» 

Please  take  notice  that  the  undersigned,  John  Doe,  intends  to 
file  a  claim  againHt  the  State  of  New  York,  pursuant  to  section 
264  of  the  Code  of  Civil  PrwHure. 

The  post-office  address  of  the  claimant  herein  is 


The  attorney  for  the  claimant  herein  is  Richard  Roe,  Esq.,  and 
his  post-office   address   is 

The  time  when  and  the  place  where  such  claim  arose  and  the 
nature  of  the  same  are  as  follows: 


JOHX  DOE, 

Claimant. 

Richard  Roe, 

Attorney  for  claimant. 


*  This  appendix  is  not  a  part  of  the  Vales  and  has  not  been  adopte<1 
by  the  court.  The  forms  are  not  official  forniH  and  their  u«e  in  not 
mandatory  except  to  the  extent  that  they  Incorporate  provisions 
required  by  the  rulea.  (See  Rule  1,  paragraph  3,  and  Rule  IIJ  They 
are  oMiously  Intended  to  cover  only  the  ordinary  situations,  and  claim- 
ants must  modify  them  if  necessary  to  meet  the  actual  facts  involved 
In  their  particular  claims. 

No  attempt  has  been  made  to  awggeat  a  form  for  claims  arlslnj;  on 
or  out  of  contracts  because  the  facts  in  such  claims  vary  to  such  an 
extent  that  no  general  form  could  be  suggested  which  would  be  of 
much  asuistance.  A  claim  on  contract  which  meets  the  requirements 
of  a  complaint  in  the  sunreme  court  Is  sufficient  orovided,  of  course. 
it  incorporates  the  special  provisions  required  by  Rule  11. 

*See  footnote  5  on  page  11  giving  the  provision  In  section  270  of 
the  code  of  civil  procedure  relative  to  the  filing  of  canal  claims  and 
notices  of  such  claims  with  the  superintendent  of  public  works. 


API>ENDTX   H)  HULKS  OK  COURT  OF  CLAIMS. 


>88.: 


State  op  New  York, 

County  of   

City  of 

John  Doe,  being  duly  sworn,  Bays:  I  am  the  claimant  above 
named;  I  have  read  the  foregoing  notice  of  intention  to  file  a 
claim  against  the  State  of  New  York  and  know  its  contents; 
tlie  same  is  true  to  my  own  knowledge,  except  as  to  the  matters 
therein  stated  to  l»e  alleged  on  information  and  belief,  and  a«*  to 
those  matters  I  believe  it  to  be  true. 

JOHN  DOE. 

Sworn  to  before  me  the 

day  of 191 . . 

John  Smith, 

Notary  Public  (or  other  officer  authorized 
to  take  affidavits). 

FORM  B. 

Claim  for  Permanent  Appropriation. 
STATE  OF  NEW  YORK  —  COURT  OF  CLAIMS. 


John  Doe 

against  K'laim  Xo. 

The  State  of  New  York. 


1.  The  post-office  address  of  the  claimant  herein  is 

2.  This  claim  is  for  the  permanent  appropriation  of  land  by  tlie 
State  for  the  Barge  canal  pursuant  to  Laws  of  1003.  chapter 
147,  H8  amended,  and  the  notice  of  such  appropriation  waa  served 
up<m  the  claimant  on  the day  of 191 .  .»* 

3.  The  claimant  was  at  the  time  of  the  appropriation  the  sole 
owner  in  fee  of  the  premises  appropriated. 

4.  The  premises  appropriated  are  described  as  follows: 
(Insert  description  in  detail  as  given  on  the  official  appropria- 
tion map  including  the  cmitract  number  and  the  parcej  number 
indicated"  on  said  map.) 

.5.  Attached  hereto  as  a  part  of  the  claim  is  a  duplicate  of  the 
official  appropriation  map  nerved  upon  the  claimant. 

().  This  claim  has  not  been  assigned  and  has  not  been  sub- 
mittwl  to  any  other  tribunal  or  officer  for  audit  or  determination. 

7.  This  claim  is  filed  within  two  years  alter  the  claim  accrued. 
require<l  by  law.'* 

"  Seo  note  2  on  pMjre  229  indlontlnp  how  this  paragraph  must  be 
chunked  If  the  land  wiis  iippmprlnted  under  other  statutes  or  for 
othor  than  barjce  canal  purposes. 

"  If  the  claim  Is  not  tilod  within  two  years  after  it  oriirlnaH]' 
nrrrned.  !mt  Is  filed  pursuant   to  any  statute   (such,  for  Instance,  «* 
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8.  The  particulars  of  claimant's  damapeH  are  as  follows*. 

Z  acres  of  land   appropriated $450 

15  acres  of  remaining  land  damaged 300 

Total    $750 


RICHARD  ROE, 

Atfomeii  for  Claimant. 
Office  and  post-office  address. 


State  of  New  York, 

County  of Yss, : 

City  of  * 

John  Doe,  being  duly  sAvorn,  says:  1  am  the  claimant  above 
named:  I  have  read  the  foregoing  claim  and  know  its  contents; 
the  Bame  is  true  to  my  own  knowledge,  except  as  to  the  matters 
therein  stated  to  be  allege<l  on  information  and  belief,  and  as  to 
lli'Kse  matter  I  believe  it  to  be  true. 

JOHN  DOE. 

Sworn  to  before  me  the   

day  of ,  191.  . 

John  Smith, 

Noiary  Public  (or  other  officer  author- 
ized to  take  affidavits). 

FORM  C. 
Claim  for  Damages  for  Negligence. 
STATE  OF  NEW  YORK  —  COURT  OF  CLAIMS. 


JoHX  Doe 
against  [-Claim  No. 

The  State  of  New  York. 


1.  The  post-office  address  of  the  claimant  herein  is 

2.  This  claim   is  for  negligence  of  the  State  in   constructing 

and  maintaining  a  bridge,  known  as  the   bridge, 

over  the  Erie  canal  in  the  city  of   N.  Y.,  and 

particularly  in  failing  to  provide  said  bridge  with  suitable  rail- 
ings and  to  light  the  .same. 

L  \\<  191C.  ch.  420)  which  permits  the  claim  to  be  filed  after  the 
expiration  of  the  two  years,  thla  parajfraph  nhould  be  modified  so  as 
t«)  state  the  exact  facts  and  a  specific  reference  to  the  statute  permit- 
t'njt  tlie  filing  of  the  claim  should  be  made.  If  this  statute  is  a 
HIHH-bi  statute  (a»  distlnffulshed  from  a  general  statute)  It  must  be 
"••t  out  in  full  In  the  claim.     See  Rule  11.  paragraph  7. 
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3.  On  the day  of  ,  191 with- 
out any  negligence  on  his  part,  claimant  fell  ofT  the  west  fiide 
uf  said  bridge  about  the  middle  thereof  and  received  the  follow- 
ing injuries:      (State  in  detail  injuries  received.) 

4.  This  claim  has  not  been  assigned  and  ha^  not  oeen  sub- 
mitted to  any  other  tribunal  or  officer  for  audit  or  determination. 

5.  Attached  hereto  is  a  ropy  of  the  notice  of  intention  to  file 
this  claim,  which  notice  was  filed  in  the  otii9e  of  the  clerk  of  the 

C 'ourt  of  Claims  on  the day  of ,  191 

and  in  the  office  of  the  Attornev-CJeneral  on  the dav 

iVf   191 12" 

6.  This  claim  is  filed  within  two  years  after  the  cldim  accrued, 
as  required  by  law.     (But  see  footnote  11  on  page  224.) 

7.  Attached  hereto  as  a  part  of  the  claim  is  a  sketch  of  the 
place  of  the  accident. 

8.  The  particulars  of  claimant's  damages  are  as  follows: 

Dr.   Bell's  bill   for  services $50 

Mary  Smith's  bill  for  nursing 40 

St.  Mary's  Hospital  expen-ses 60 

Medicines    25 

Personal   suffering,  etc 2,000 


Total    $2,166 


RICHARD  ROE, 

Altomcy  for  Claimant, 
Office  and  post-office  address. 


(For  verification,  see  Form  B.) 

FORM  D. 
Claim  for  Damages  for  Leakage. 
STATE  OF  XEW  YORK--COCRT  OF  (XAIMS. 


Jonx  Dob 

against  )-Claim  No 

Tub  State  of  New  York. 


1.  The  post-office  address  of  the  claimant  herein  is 

2.  This  claim  is  for  the  destruction  of  crops  and  damage  to 
meadow  land,  owned  by  the  claimant,  due  to  leakage  from  the 
Barge  canal  from  the day  of 191 

'2  S«»o  fot)tiioto  .'  on  pn»ri'  21S  jrivinv^  thi*  pnivlslon  In  section  270 
of  t\u'  co(W  of  civil  |>ro('e<lnn'  rolativo  to  tho  fUUip  of  ciinnl  rlalm« 
atul  notlci's  of  such  flulins  with  th»»  sniH'Hntoiuli'nt  of  pMbllc  works. 
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to  the day  of  ,  191 ,  by  reason  of  the 

negligent  construction'  and  maintenance  of  the  banks  thereof  by 
the  State  of  New  York. 

3.  The  premises  owned  by  claimant  are  situated  in  the  town 

of    ,  county  of    ,  New  York,  and 

consist  of  fifty  acres,  and  the  portion  affected  by  the  negligence 
of  the  State  is  about  thirty -five  acres  lying  adjacent  to  the 
canal. 

4.  This  claim  has  not  been  assigned  and  has  not  been  sub- 
mitted to  any  other  tribunal  or  officer  for  audit  or  determination. 

5.  Attached  thereto  is  a  copy  of  the  notice  of  intention  to  file 
this  claim,  which  notice  was  filed  in  the  office  of  the  clerk  of  the 

Court  of  Claims  on  the day  of ,  191 . . . , 

and  in  the  office  of  the  Attorney-General  on  the day 

of ,  191... 13 

6.  This  claim  is  filed  within  two  years  after  the  claim  accrued, 
as  required  by  law.     (But  see  footnote  11  on  page  20.) 

7.  Attached  hereto  as  a  part  of  the  claim  is  a  sketch  of  the 
entire  premises  owned  'by  the  claimant  which  also  shows  the 
portion  affected  hy  the  negligence  of  the  State. 

8.  The  particulars  of  claimant's  damages  are  as  follows: 

20  acres  of  com  totally  destroyed,  at  $30  an  acre.  $600 
10  acres  of  potatoes  partially  destroyed,  at  $60  an 

acre    600 

5  acres  of  meadow  land  damaged,  at  $10  an  acre.  50 

Total $1,250 


RICHARiD  ROE, 

Attorney  for  Claimant, 
Office  and  post-office  address, 


(For  verification,  see  Form  B.) 

FORM  E. 
Judgment  in  Appropriation   Claims. 
STATE  OF  NEW  YORK  —  COLTIT  OF  CLAIMS. 


John  Doe 
against  "Claim  No. 

Thb  State  op  New  Yobk. 


,  attorney  for  claimant. 

,  Deputy  Attorney-General,  for  the  State  of 

New  York. 


»  Bee  footnote  5    on  page  218  jrlvlnjr  the  provision   In   section   270 
of  the  code  of  clvU  proceflure  relative  to  the    filing  of  canal  claims 
and  notices  of  such  claims  with  the  superintendent  of  public  works. 
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This  claim  for  the  sum  of   ( $ ) 

for  damages  resulting  from  the  permanent  appropriation  on  the 

day  of ,  191 .. ,    ( see  note  U* ) ,  of  the 

•     premises  described  below,  situated  m  the ft>r  the 

Barge  canal,  pursuant  to  chapter   147  of  the  Laws  of  1903,  as 

amended   (see  note  2i*) ,  fil(*d  the day  of  

191. . .,  and  numbered ,  came  on  to  be  heard  before  this 

court  at  a  session  thei-eof  held  in  the  citv  of on 

the day  of ,  191 . . . 

The  court  having  heard  the  proofs  and  allegations  of  the  par- 
ties and  having  duly  made  and  filcti  its  findings  of  fact  and  ccm- 
clusions  of  law,  it  is  (see  note  3i*) 

Ordered  and  adjudged,  That   ,  the  above 

named  claimant,  recover  herein  against  the  State  of  New  York 

the  sum  of    . .  ; ,    ( $ ) ,  with   interest 

thereon  from  the day  of  ,  191 . . . ,  the 

date  of  said  appropriation,  to  the day  of , 

191.  . .    (see  note  4^*)   the  date  of  entry  of  this  judgment,  to  wit: 

( see  note  4i4 )    ( $ ) ,  together  with  the 

'  sum  of  $ ,  the  cost  of  procuring  maps,  amounting  in  all 

to  the  sum  of   ( see  note  4i4 )    ( $ )   for 

the  permanent  appropriatirm  of  the  following  described  premises 
and  in  full  settlement  of  said  claim: 

Contract  No ,  Parcel  No 

(Insert  here  the  exact  description  of  the  premises  appropriated 
a.s  given  in  the  official  appropriation  map  served  tm  the 
claimant )     


Clerk  of  the  Court  of  Claims. 

Notes  on  the  Drafting  of  Judgments  in  Appropriation  Claims. 

Xotp:  1.  Insert  here  the  date  w^hen  the  notice  of  appropriation 
was  served  upon  claimant. 

Note  2.  If  the  land  was  appropriated  for  the  Cayuga  and 
Seneca  canal,  the  statutory  reference  should  be  to  Laws  1909. 
ch.  391,  as  amended:  and  if  for  barge  canal  terminals,  to  T>awB 
1911,  ch.  746.  as  amendtnl. 


*<  Sop  the  notes  on  the  draftinf?  of  Judfcments  In  appropriation  claims 
which  follow  this  form. 
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If  the  land  was  appropriated  for  other  than  barge  canal  pur- 
poses, this  part  of  the  judgment  should  of  course  .be  changed 
to  conform  to  the  facts.  For  instance,  .provision  is  made  for  the 
appropriation  of  land  for  the  state  reservation  at  Sagatoga 
Springs  bv  Laws  1916,  eh.  295,  §§  600-604  (see  Laws  1909,  ch. 
569;  Laws  1911,  ch.  394;  Laws  1914,  eh.  252),  and  for  the 
appropriation  of  land  within  the  Adirondack  or  Catskill  parks 
or  adjacent  thereto  by  Laws  1916,  ch.  451  (see  Laws  1909,  ch.  24, 
§1  46-49;  Laws  1912,  ch.  444). 

Note  3.  Where  no  proof  is  offered  by  the  state  in  opposition 
to  the  claim,  this  paragraph  of  the  judgment  should  read  as 
follows : 

The  court  having  heard  t1ie  proofs  and  allegations  of  the 
claimant  and  having  determined  the  legal  liability  of  the  state, 

and  the  claimant  having  offered  to  accept  the  sum  of 

{$ )    with  interest  thereon  from  the    day  of 

,  191 ... ,  together  with  the  sum  of  $ , 

the  cost  of  procuring  maps,  in  full  settlement  of  said  claim,  and 
no  proof  having  been  offered  by  the  state  in  opposition  thereto, 
it  is 

Note  4.  In  submitting  judgments  to  the  clerk's  office  pursuant 
to  Rule  21,  this  space  should  be  left  blank.  The  clerk,  "  imless 
otherwise  ordered  by  the  court  or  a  judge  thereof,"  is  not  author- 
ized to  enter  judgment  in  permanent  appropriation  claims  until 
the  attorney-general  has  filed  in  the  clerk's  office  his  written 
approval  of  title,  etc.,  to  the  land  appropriated.  (See  Rule  21.) 
The  clerk's  office  will  fill  in  the  date  of  the  entry  of  the  judgment, 
wiU  compute  the  interest  down  to  the  date  of  the  entry  of  the 
judgment,  or  as  otherwise  directed  by  the  court,  and  will  insert 
in  the  judgment  the  amount  of  interest  and  the  total  amount  of 
the  judgment.  See  section  269  of  the  ccxic  of  civil  prcxiedure 
relative  to  the  allowance  by  the  state  comptroller  of  interest  on 
judgments. 

Ge:7Eral  Note.  The  suggested  form  of  judgment  is  obviously 
intended  to  cover  only  the  ordinary  situation.  When  any  orders 
have  been  granted  after  the  filing  of  the  claim  (particularly  any 
orders  granted  at  the  trial  itself)  which  have  any  relation  to  the 
award  or  to  the  judgment,  the  party  obtaining  these  orders  must 
not  only  see  that  they  are  entered  in  the  clerk's  office  nt  Albany 
(»ee  Rule  25)  but  he  must  also  insert  descriptive  recitals  of  th^^se 
orders  in  the  proposed  judgment  which  he  is  required  to  submit 
to  the  clerk  pursuant  to  Rule  21.  The  most  frequent  orders  of 
this  character  are  those  amending  the  claim  or  award  (either  as 
to  parties  or  subject  matter)  or  consolidating  claim's  for  the  pur- 
poses of  the  trial. 

Parties  are  requested  to  submit  their  proposed  judgmAita  to 
the  clerk's  office  without  hacker  a  and  they  are  also  requested  not 
to  fasten  the  sheets  together  with  any  permanent  fasteners. 
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FORM  F. 
Judgment  in  Claims  other  than  Appropriation  Claims. 
STATE  OF  NEW  YORK  — COURT  OF  CLAIMS. 


John  Doe 
against 
The  State  of  New  Yobk. 


^  Claim  No. 


,  attorney  for  claimant. 

Deputy  Attorney-General,  for  the  State 

of  New  York. 

This  claim  for  the  sum  of  ( $ ) 

for  the  (see  note  U'')    ,  filed  on  the *.  . 

day  of ,  191 ... ,  and  numbered ,  came  on  to 

be  heard  before  this  court  at  a  session  thereof  held  in  the  city  of 
on  the day  of ,  191 .. . 

The  court  having  heard  the  prcxifs  and  allegations  of  the  par- 
ties and  having  duly  made  and  filed  its  findings  of  fact  and  con- 
clusions of  law,  it  is  (see  note  2^'^) 

Ordered  and  adjudtjed^  That    ,  the  above 

named  claimant,  recover  herein  against  the  State  of  New  York 

the  sum  of ( $ )  in  full  settlement 

of  said  clainL 


Clerk  of  the  Court  of  Claims. 

Notes  on  the  Drafting  of  Judgments  in  Claims  other  than 

Appropriation  Claims. 

Note  1.  Insert  here  a  brief  recital  showing  the  nature  of  the 
claim  and  giving  the  location  of  the  premises  affected  or  the  place 
where  the  claim  accrued. 

In  all  canal  claims  the  judgment  must  show  on  i^ts  face  whether 
the  damage  was  suffered  in  connection  with  the  old  Erie  canal  or 
in  connection  with  the  barge  canal  improvement  work.  This  pro- 
vision is  necessary  in  order  to  enable  the  state  comptroller  to 
determine  from  what  canal  fund  tlie  judgment  should  be  paid. 

NooE  2.  Where  no  proof  is  offered  by  the  state  in  opposition  to 
the  claim,  this  paragraph  of  the  judgment  should  read  as  follows: 

The  court  having  heard  the  proofs  and  allegations  of  the  claim- 
ant and  having  determined  the  legal  liability  of  the  state,  and  the 

claimant  having  offered  to  accept  tlie  sum  of   

($...•!....)  in  full  settlement  of  said  claim,  and  no  proof  having 
been  offered  by  the  state  in  opposition  thereto,  it  is 

"  Se«»  the  notes  on  tho'drnftlnp  of  Judgments  in  other  than  apprf>- 
prlation  claims  which  follow  thin  form. 
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General  Note.  See  the  general  note  on  page  229  giving  addi- 
tional directions  which  are  applicable  to  judgm'ents  in  claims 
other  than  appropriation  claims  as  well  as  to  judgments  in  appro- 
priation claims. 

If  the  award  gives  interest,  leave  blank  spaces  in  the  judg- 
ment for  the  tilling  in  of  the  interest  dates  and  the  amount  of 
interest.  The  clerk's  office  will  fill  ia  these  dates  and  will  com- 
pute the  interest. 

n.  Procedure  to  secure  payment  of  judgments. 
(See  section  269  of  the  code  of  civil  procedure.) 

A.  In  claims  other  than  appropriation  claims. 

The  claimant  must  file  in  the  state  comptroller's  office 
at  Albany  the  following  papers: 

1.  The  certified  copy  of  the  judgment  which  is  served 
upon  him  by  the  clerk  of 'the  court  of  claims  pursuant  to 
section  269  of  the  code  of  civil  procedure. 

2.  The  certificate  of  no  appeal  which  the  claimant  must 
secure  from  the  attorney-general.    Obviously,  if  the  state 

intends  to  appeal,  this  certificate  will  not  be  issued. 

Upon  the  receipt  by  the  state  comptroller  of  the  above 
papers,  or  upon  application  to  him,  he  will  send  to  the 
claimant  blank  forms  of  the  following  papers  which  also 
have  to  be  executed  and  filed  in  the  state  comptroller's 
office:  * 

3.  Waiver  of  attorney's  lien  which  must  be  executed  by 
the  attorney  of  record  for  the  claimant. 

4.  Satisfaction  of  judgment  which  must  be  executed  by 
the  claimant. 

5.  Receipt  for  payment  of  the  judgment  which  miist  be 
executed  bv  the  claimant. 

* 

B.  In  permanent  appropriation  claims. 

In  addition  to  the  above  papers  which  claimant  mx^st 
file  in  the  state  comptroller's  office  at  Albany,  judgments 
in  permanent  appropriation  claims  will  not  be  paid  until 
the  attorney-general  has  filed  with  the  state  comptroller 
"  a  satisfactory  abstract  of  title  and  certificate  of  search 
•  as  to  incumbrances  showing  the  person  demanding  such 
damages  to  be  legally  entitled  thereto."  (See  section  269 
of  the  code  of  civil  procedure.)  It  must  also  be  remem- 
bered that  "  unless  otherwise  ordere<l  by  the  court  or  a 
judge  thereof"  (see  Rule  21),  the  clerk  of  the  court  of 
claims  is  not  authorized  to  enter  judgment  in  permanent 
appropriation  claims  until  the  attorney-general  has  filed 
in  the  clerk's  office  at  Albany  "  his  written  approval  of 
title  to  the  property  appropriated  by  the  state,  including 
his  direction  as  to  the  claimant  or  cininiants  in  whose 
name  judgment  should  be  entered."     (See  Rule  21.) 
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THE 


Code  of  Civil  Procedure 

of  the 

STATE  OF  NEW  YORK^ 


AN    ACT 

to   Courts,  Officers   of  Justice,  and 
Civil  Proceedings. 

Passed  June  2, 1876 ;  thi-ee-flfths  being  present. 

The  People  of  the  State  of  New  York^  represented  in  Senatt 
and  Assembly,  do  enact  as  follows, 

CHAPTER  I. 
General  Provisions  relating  to  Courts,  and  the  Mem- 
bers and  Officers  thereof. 

TITLB    I. -The  CovrtM  of  the  Stsfe;  their  General  Powera  %nA  Attrlhatet 
End  Genera]  Reg alAtlmix  p^rtalniiifr  to  the  Exerefie  thereof. 

TITLB  II.^ProTiiloni  of  General  Application,  relating  to  the  Jndgee,  and  eei 
tain  other  Officers  of  the  Conrts. 

TITLE  I. 

The  courts  of  the  State ;  their  general  powers  and  attributes. 

and  general  regulations  pertaining  to  the  exercise  thereof 

Article  1.  Enomeratlon  and  clatsiflcatlon. 

2.  General  powera  and  attributes  of  the  conrts. 

3.  MtscellaneouB  proTlalons  relating  to  the  sittings  of  the  coorti. 

ARTICLE  FIBST. 

Enumeration  and  classification. 

See.  1.  Cknirts. 

2.  Courts  of  record  enumerated. 

3.  Conrts  not  of  record. 

4.  General  proTisions  as  to  Jurisdiction,  ete. 

f    1.    [Am'dy    1909.1      Court*. 

The  courts  referred  to  in  this  act,  are  onumerated  in  sections 
two  and  three  of  the  judiciary  ^aw. 

Amended  by  L.  1000,  ch-   65.  fi  3.     See  note  26  of  notes  of  Board  of  Statutory 
Coosolldatioa  at  end   of   Code. 
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§i  2-4  COURTS.       ^  c.  1,  t.  1,  a.  1 

if  2-8.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.   Judiciary  Law,  §§  2-3.  J 

I  4.  [Ain*d,  1877.]  General  provision  flui  to  Jarlsdlctlon, 
etc. 

Each  of  those  courts  shall  continue  to  exercise  the  jurisdiction 
and  powers  now  vested  in  it  by  law,  according  to  the  course  and 
practice  of  the  court,  except  as  otherwise  prescribed  in  this  act. 

Co.  Proc.   I   10,   and  iMirt  of  I  468. 


c.  L 1. 1,  a.  2  COURTS.  §  §  5-la 


ARTICIiB    SECOIVD. 

Oeneral  powers  and  attributes  of  the  courts. 

Sec.    5.  The  slttiriir  <>'  courts   to  be   public. 

6.  Courts  not  to  sit  on   Sunday,   except  in  special  cases 

7.  General   powers  of  courts   of  record. 

8.  Criminal   contemptfl   defined. 

9.  Punishment   for   criminal   contempts. 

10.  Such  contempts  in  view  of  court;  how  punished,  etc. 

11.  Reiinleltes   or  commitment. 

12.  Precetllng   sections   limited 

13.  Indlolmcnt.   if  offence  la   Indictable. 

14.  Contempts ;    punishable   clYiUy. 

15.  No   pnnlt»ljment   for  non-payment   of  interlocutory  costs. 

16.  Id. ;  money  due  uiwn  a  contract. 

17.  Rules  of  courts  of  record,   how  made   and   revised. 

18.  Knles   to   be   pul)lished. 

19.  Courts  to  order  calendar  printed. 

20.  Ex()on.<(e  to  he  a  county  charge. 

21.  Certain    papern   may    be   destroyetl. 

22.  Writs,    etc.,   in   name  of   the  people,   and   In   Bngllsh;   abbreyiatlons. 

23.  Id. ;    teste   and   return. 

24.  Id. ;   to   be  8ubscrlbe<l   or  Indorsed ;   when  error,   etc.,   not   to  ritiate. 

25.  No  discontinuance  by   reason   of  vacancy,   etc. 

20.  In   New-York   and    Brooklyn,    continoanco   of   proceedings   commenced 
before  judges. 

27.  Provisions   respecting   the   seals  of  courts. 

28.  Seals   of   counties. 
20.   [Repealed.] 

30.  New  seals. 

IIK-e.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit  Judiciary  I*aw,  §§  4-5.] 

1  7.  General  poorer*  of  courts  of  record. 

A  court  of  record  has  power: 

1.  To  issue  a  subpoena,  requiring  the  attendance  of  a  person 
found  in  the  State,  to  testify  in  a  cause  pending  in  that  court: 
subject,  however,  to  the  limitations  prescribed  by  law,  with   ro- 

8p«'t  to  the  portion  6f  the  State  in  which  the  process  of  a  local         ^ 
court  of  record  may  be  served.  , 

2.  To  administer  an  oath  to  a  witness,  in  the  e.xercise  of  the     .• 
powers  and  duties  of  the  court. 

3.  To  devise  and  make  new  process  and  forms  of  proceedinps,      y 
ne<'es.sary   to  carry   into  effect  the   powers  and  jurisdiction   pjs-      ^^ 
wssed  by  it. 

2  R.   S.  276,    I   1    (3  R.    S.,   5th  ed.,   408;   2   Edm.   287). 

ii  8-12.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §§  750-752,  754.] 

I  18.  [Repealed  by  L.  1909,  ch.  88.     See  Penal  Law,  §  OJ?..] 

I  »4.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §  753.] 

If  15-16.  [Repealed  by  L.  1909,  ch.  14.  See  Consolidated 
Laws,  tit  Civil  Bights  Law,  §§  20-21.] 

3 


§  §  1 7-25  WRITS,  ETC.  c.  1 , 1. 1,  a.  2 

ii  17-19.  [Repealed  by  L.  1909.  ch.  35.  See  Conaolidnted 
Laws,  tit.  Judiciary  Law,  |§  52,  90,  93-95,  154,  193,  328  and 
329.] 

I  20.  [Repealed  by  L.  1909,  chs.  16  and  58.  See  Consolidated 
Laws,  tits.   County  Law,  §  240,  State  Finance  Law,  §  46.] 

f  21.  [Repealed  bv  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.   Judiciary  Law,  §  87.] 


f  22.  IVrlts,'  etc..  In  name  of  the  people,  and  In  Bn vHali  I 
Rbhre-vlatlons. 

Except  where  it  is  otherwise  specially  prescribed  by  law,  a  writ 
or  other  process  must  be  in  the  name  of  the  people  of  the  State, 
and  each  writ,  process,  record,  pleading  or  other  proceeding  in  a 
court,  or  before  an  officer,  must  be  in  the  English  language,  and, 
unless  it  is  oral,  made  out  on  paper  or  parchment,  in  a  fair  legible 
character,  in  words  at  length,  and  not  abbreviated.  But  the 
proper  and  known  names  of  process,  and  technical  words,  may  be 
expressed  in  appropriate  language,  as  now  is,  and  heretofore  has 
been  customary;  such  abbreviations  as  are  now  commonly  em- 
ployed in  the  English  language  may  be  used;  and  numbers  may 
be  expressed  by  Arabic  figures,  or  Roman  numerals,  in  the  cus- 
tomary manner. 

2  R.  S.  276,  SI  8  and  9  (3  R.  S..  5th  cd.,  467;  2  Edm.  28o),  consoli- 
dated. 

1  23.  Id.;  teste   and   retnrn. 

A  writ  or  other  process  issued  out  of  a  court  of  record,  must 
be  tested,  except  wliere  it  is  otherwise  specially  prescribed  by 
law,  in  the  name  of  a  judge  of  the  court,  on  any  day;  must  be  re- 
turnable within  the  time  prescribed  by  law;  or,  if  no  time  is  pre- 
scribed by  law,  within  the  time  fixed  by  the  court,  and  therein 
sjiecified  for  that  puri)ose;  and  when  returnable,  must,  together 
with  the  return  thereto,  be  filed  with  the  clerk,  unless  otherwise 
specially  prescribed  by  law. 

2  R.   S.  278.   I  9;  L.   1847,  ch.  280,  |  67;   L.  1847,  ch.  470,  |  43. 

f  24.  Id. I  to  be  sobscrlbed  or  Indorsed)  ivben  error, 
ete.»   not  to  vitiate. 

A  writ  or  other  process,  issued  out  of  a  court  of  record,  must, 
before  the  deliverj*  thereof  to  an  officer  to  be  executed,  be  sub- 
Kcribed  or  indorsed  with  the  name  of  the  officer  by  whom,  or  by 
whose  direction  it  was  granted,  or  the  attorney  for  tlie  party,  or 
the  person  at  whoso  instance  it  was  issued.  A  writ  or  other  proc- 
ess thus  subscribed  or  indorse^!,  is  pot  void  or  voidable,  by  reason 
of  having  no  .seal  or  a  wrong  seal  thereon,  or  of  any  mistake  or 
omission  in  the  teste  thereof,  or  in  the  name  of  the  clerk,  unless 
it  was  issued  by  special  order  of  the  court. 
Id. 

i  25.  [AniM,  1877.]  No  discontinuance  by  reason  of  Ta- 
cano'f  etc. 

An  action  or  special  proceeding,  civil  or  criminal  in  a  court  of 

record,  is  not  discontinued  by  a  vacancy  or  change  in  the  judges 

of  the  court,  or  by  the  re-election  or  re-appointment  of  a  judge; 

,  but  it  must  be  continued,  heard  and  determined,  by  the  court,  as 

'  constituted  at  the  time  of  the  hearing  or  determination.    After  a 

judge  is  out  of  office,  he  may  settle  a  case  or  exceptions,  or  make 
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any  return  of  proceediiigs,  had  before  him  while ^e  was  in  office^ 
and  may  be  compelled  so  to  do,  by  the  court  in  which  the  actiof 
or  special  proceeding  is  pending. 
2   B.   &   277.   I   2. 

I  2«.  [Ain*dy  1910.]  When  one  Jvd^e  mar  contlnve  pro- 
ceedfnKs   commenced   before   another. 

In  the  counties  within  the  first  and  second  judicial  districts, 
a  sijecial  proceeding  instituted  before  a  judge  of  a  court  of  record, 
or  a  proceeding  commenced  before  a  judge  of  the  court,  out  of 
court,  in  an  action  or  special  proceeding  pending  in  a  court  of 
rei*ord  may  be  continued  from  time  to  time,  before  one  or  more 
other  judges  of  the  same  court,  with  like  effect,  as  if  it  had  been 
instituted  or  commenced  before  the  judge,  wno  last  hears  the 
same.     (See  I  771,  post.) 

Am'd,  L.  1910,  cli.  563.    In  effect  Sept.  1,  1910. 

f  27.  [Repealed  by  L.  1009.  chs.  35  and  65.  See  Ck>nsoIidated 
Laws,  tits.  Judiciary  Iaw,  fi  28*  158  and  194,  County  Law, 
%  245;  and  also  Code  Civ.  Pro.,  S  2507.J 

t  28.  [Repealed  by  L.  1009,  ch.  16.  See  Consolidated  Laws, 
tit.  County  Law,  I  245.] 

i  2».   [Repealed  by  L.  1892,  ch.  677.] 

i  30.  [Repealed  by  L.  1909,  ch.  85.  See  Oonaolidated  Iawi, 
tits.  Judiciary  Law,  f  29,  County  Law»  §  245.] 
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article:  third. 

Miscellaneous  provisions  relating  to  the  sittings  of  the  court. 

Sec.  31.  RoouiA,    fuel,    etc.,    how   funilMluHl. 

32.  So   liquors,   etc.,   to   be  sold  iu   court-house. 

33.  Penalty. 

34.  Aduurnmeut  of  court  to  a   future  day. 

35.  Adjournment  of  term.   Jud)^  not  appearing. 
30.   When  court  to  be  adjounie*!  to  a  ilny  certain. 

37.  CauKeH    tried   elsewhere   than   at   court-house. 

38.  (tovernor  may  chanfre  place  for  holding  courts  of  record. 

39.  Such   api>ointment.    etc..    lo    l>e   retarded   and   published. 

40.  Jntlpe   maj'    changi>    place    for   holding   court   of   record. 

41.  AdJ<mrnment   of   term   to    another   place  when    parties   no   atlpalate. 

42.  FMace   for   holding  courtH   In   city   of   New-York,    how   change^]. 

43.  When    court-houtte    1h    until    to   hold    court,    anotbc*r    pla(*c    to    tie   ap- 

pointed. 

44.  No   action   or   KptK'ial   procee<ltng  abated,   etc..    by  failure  or  adjourn- 

ment  of  court. 

45.  Trial    once   commence<i   may   be   contluue<]    tieyond    term. 

I  »l.  fRonenled  by  L.  1009,  oil.  lU.  Soo  ConsolidntiHl  Laws, 
tit.   (\)iinty  Law,  §  42.    See  also  New  York  charter,  $  0*2.] 

li  »2-33.  [Repealed  Ijy  L.  ItMK),  ch.  8S.  See  Penal  Law, 
§  179().l 

I  :{4.  [AmM,  1807S,  10O9.1  Trial  of  cannea  at  adjourned 
term. 

Causes  may  be  noticed  for  trial  f:)r  any  term  of  a  court  of 
record  adjourned  as  provided  in  secti.)n  srven  of  the  judiciary 
law,  as  if  it  was  held  by  original  api.oii.tment. 

Amended   by   L.    1B95,    ch.    04«.   and    I..    1{»!»9,   ch.    Cm.       Former  PiH-tlon   re- 

renhnl    by    L.     H)OS>.    ch.     3r>.       See    ("(insolulutrd    Laws.    tit.    Judiciary    Law. 
t    7.    534,    540.       i**'!'  note   27   of  notes  of   Boanl   of   Statutory   C'onwdldailon 
at   end    of   cede. 

SI  35-a«.  [Hopealed  by  L.  1<K)0,  ch.  .Ti.  See  Cou.solidated 
Laws,  tit.    Judiciary  Law,  §  (>.  1 

S   n7.   CnuNeN   tried   eliieTrhere   than   at   ooart-laonae. 

The  parties  to  an  aeti<»n  or  special  proceeding,  pendiuK  in  a 
court  ot  recnrd,  may,  with  the  <*onsent  of  the  judge  wh  >  is  to 
try  or  ln'ar  it,  without  a  jury,  stipulate  in  writing,  that  it  shall 
be  tried  or  heart!  and  determined,  el.»<ewhere  than  at  the  court- 
h<»use.  The  slipulation  must  s]>ecify  the  phu-e  of  trial  or  hearing, 
and  must  1m»  tiled  in  the  ofHce  of  the  clerk:  and  the  trial  or  liearing 
must  be  brought  on  upon  the  usual  notice,  unless  otherwise  pro- 
vided ill  the  siitipulation. 

L.    1847.    ch.    470,    §    41.      See    j    230. 

I  rtM.  Governor  may  chanice  place  for  holdlnv  covrta 
of   reooril. 

If  the  governor  deems  it  requisite,  by  reason  of  war,  pestilence, 
or  other  public  calamity,  or  the  danirer  thereof,  that  the  next  en- 
suing term,  or  the  next  ensuing  adjourned  sitting,  of  the  court 
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of  appeals,  or  that  the  next  ensuing  term  of  unv  other  court  of 
record,  appointed  to  be  he'd  elsewhere  than  in  tlie  citv  of  New- 
York,  should  be  held  at  a  place,  other  than  that  where  it  is  ap- 
pointed to  be  held,  he  may,  by  proclamation,  appoint  a  difterent 
place  within  its  district  for  the  holding  thereof;  and  at  any  time 
thereafter  he  may  revoKe  the  appointment,  and  appoint  another 
place,  or  leave  the  term  to  be  held  at  the  place  where  it  would 
nave  been  held,  but  for  his  appointment. 

i-w?.  ^-  ?•  ,?^'  •  ®'^-  '^^^  section  bas  not  been  expressly  repealed  but  has 
wji  embodied   In    the   Judiciary   Law.      See   Cor.solldated    L4iw8,    tit.     Judlci- 

I  30.  Such  appointments,  etc.,  to  be  recorded  and  pnb- 
Ushed« 

Such  an  appointment  or  revocation  mnst  be  nnder  the  hand  of 
the  governor,  and  filed  in  the  office  of  the  secretary  of  State;  it 
mast  be  published  in  such  newspapers  and  for  such  time,  as  the 
governor  directs. 

h/^V.*  *^'  Partly  repealed  by  L.  1900,  cb.  58.  See  Consolidated  r^ws, 
m.  State  Finance  Ijiw.  S  40.  Balance  of  i$eetlon  not  expressly  repealed 
but  18  embodied  In  Judiciary   Law,   |  8.  i         J    *  jn-atvu 

.  I  40.  r Repealed  by  L.  1909.  ch.  35.  See  Coilliolidated  Laws, 
tit.  Judiciary  Law,  §  9.j 

i  41.  rAm*d,  1891,  1900.]  Adjonrnment  of  term  to  an- 
other place  -iTlien  parties  «o  ntlpnlate. 

A  court  of  record  may  in  its  discretion,  where  the  parties  to 
an  action  file  a  stipulation  that  the  same  be  tried  at  a  place 
vrithiu  the  county  where  said  action  is  triable,  other  than  the 
conrt-bouse,  adjourn  the  term  to  such  place  for  the  trial  of  said 
atiion.  Notice  of  such  an  adjournment  must  be  given,  as  the 
wart  directs  by  the  order. 

L.  1883,  ch.  159,  flrst  clause  of  |  5  (4  Edm.  5.32)  ;  and  L.  1806.  ch.  174, 
I  2  (6  Edm.  705)  ;  consolidated  and  ain'd ;  L.  1S91.  ch.  l.">9.  Amended  by 
Y  IW>9.  ch.  63.  AlMo  partly  repeah^  by  L.  1909,  ch.  35.  See  ('oi)solldated 
**v».  tit.  Judiciary  Law,  I  10.  See  note  28  of  notes  of  Board  of  Statutory 
(^«oiiolidatloa  at  end  of  code. 

if  42-43.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.   Judiciary  Law,  §§  11-12.] 

I  4-1.  No   action    or    special    proceedlnar   abated,    etc.,    by-  ^^^ 

ullnre   or  adjoarninent  of  court.  ^ 

When  a  term  of  ♦  court  fails  or  is  adjourned,  or  tlio  time  or 
place  of  holding  the  same  is  dianged,  as  prescrilied  in  this  chap- 
tw,  an  action,  special  proceeding,  writ,  process,  recognizance, 
or  other  proceedinj;:,  civil  or  criminal,  returnable,  or  to  be  lieanl 
oj^  tried,  at  that  term,  is  not  abated,  discontinued,  or  rendered  void 
thereby;  but  all  persons  are  bound  to  appear,  and  all  proceediuKs 
•Dustbebad,  at  the  time  and  place  to  which  the  term  is  adjourned 
yj  <'lianifed,  or,  if  it  fails,  at  the  next  term,  with  like  effect  as  if 
"ie  term  was  held,  as  originally  appointed. 

.  2  R.  S.  204.  I  22;  2  R.  S.  ?77,  M  3.  5  and  6 :  2  R.  S.  291,  §  91- 
J'-  1833,  ch.  159.  f  3  (4  F>1ti.  ,^•J2)  ;  L.  1S47,  ch.  2S0,  |  28  (4  Edm.  564); 
}^im,  ch.   174.   f  3  (6  Edra.  706). 

•  The   word    *• » »»    omitted    by    error   In   engrossing. 
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S  4S.  Trial  once  commenced  may  be  coiitlnae«l  beyond 
term. 

Where  the  trial  or  hearing  of  an  issue  of  fact,  joined  in  an  ac' 
tion  or  special  proceed iu>;,  civil  or  cniuiual,  has  been  eouimenccHl 
at  a  term  of  a  court  of  record,  it  may  notwithstanding  tlie  ex- 
piration of  the  time  appointed  for  the  term  to  continue,  In?  con- 
tinued to  the  completion  thereof;  including,  if  the  cause  is  tried 
hy  a  jury,  all  proceedings  taken  therein  until  the  actual  discharge 
of  the  jury;  or,  if  it  is  tried  by  tlie  court  without  a  jury,  until  it 
is  finally  submitted  for  a  decision  upon  the  merits. 

L.  1875,  ch.  3,  8  1,  amM.  This  nei^tlon  supersedes  L.  184G,  cb.  2;  asd 
L.    1S58,   ch.   2Uii,    fi   1    (5   Edm.    24S). 
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TITLE  n. 

Provisions  of  general  application,  relating  to  the  Judges, 
and  certain  otner  officers  of  the  courts. 

[Article  headings  of  ch.   1,  tit.   2,  repealeO  by  L.   1900,   ch.  65.   i  4.1 

Sec.  46.  Judge  not   to  sit  wbon  be  Is  a  KMLrty,   etc.,  or  aas  not  beard  argu- 
ment. * 
47.  Judge  not  to  be  Interested   In  cofitn. 
48L   Disability  of  judge  In  certain  appeals.  , 

49.  Judge  or  Judge's  partner  not  to  practice  In  bis  court. 

50.  Judge's   partner  or  clerk   nut   to   practice   before   bim ;   Judge  not   (o 

practice  in  a  cauM>  which  has  been   before  him. 

51.  Judge   not   to   take   fees   for   advice   In   certain   eases. 

52.  SubMtitutlon  of  one  officer  for  another  in  special  proceeding. 

53.  Proceedings    before   substituted    officer. 

54.  Judge   to  file  certificate  of  agc^  etc. 

55.  Party   may   appear   In   person   or   by   attorney. 

56.  Examination   and   admission   of  attorneys. 

57.  Rules,    bow   changed. 

58.  Exemptions   to  graduates   of  certain   law   schools. 

59.  Attorney's  oath   of  office,    and   certificate   of   admission. 

60.  Service  of  paper  upon   attorney  residing  in  adjoining  state. 

61.  Clerks,   etc.,    not   to  practice. 

62.  Id. :   as   to  sberiflT.   etc. 

63.  None  but  attomeys   to  practice  in  New-York  cit/. 

64.  Penalty   for  violation,    or  suffering   violation   of  last  section. 

65.  Death    or   disability   of  attorney:    proceedings   thereupon. 

66.  Attornej'   or  counsel's  compensation. 

67.  Suspension    from   practice. 

68.  Must  be  on  notice. 

60.  Removal  or  snsiK^nsion,    how  to  operate. 

70.  Punishment    for    deceit,    etc. 

71.  Id- :    for   wilful   delay   of  action. 

72.  Attorney  not  to  lend  his  name. 

73.  Attorney  not  to  buy  claim. 

74.  Certain   loans  prohibited. 
76.  Penalty. 

76.  limitation  of  preceding  sections. 

77.  Same   rule   when    party   prosecutes   In   person. 

78.  Partner  of  district-attorney,   etc.,   not   to  defend   prosecutions. 

79.  Attorney  not   to  defend   when   he  had   been   public   prosecutor. 

80.  IVnalty. 

81.  Limitation   of  provisions. 

<i.  Qualifications  of  stenographer.  ''  ' 

^3.  General  duty  of  stenograniier ;   notes,   when   to  be  filed. 

84.   Notes,    how   preserved:    when   written   out. 

83.   Stenographers  to  furnish  gratuitously  copies  of  procee<Iings  to  Jndcre. 

86.  To   furnish   like  copira   to  imrdes,   dlstrlct-attorcey,   attoruey-geueral. 

or  presiding   Judge;    compensation.  \ 

87.  These   sections   applicable   to   as.MiHtant -stenographers.  ^^ 

88.  SniHTvisors    to   provide    for   comptMisatlon.    etc..    of   stt>nographers. 

89.  Clerks  of  apiieltnte  division   and   special   deputy  clerKs. 

90.  Clerk   in   New- York  or   Kings,   not   to   be   referee,   etc. 

91.  Criers   for  courts   of   record. 

92.  When   sheriff,    constable,   etc..    to  act  as  crier. 

93.  Costod3%    charge    and    control    of    the    seals,    books,     files,    records. 

papers,    etc. 

94.  Interpreter   for   courts   of   record   In    Kings   and    Qne<'na    counties. 

95.  Attenilants    and    messengers,    how    appointed    !n    Kingx.    Quceiis    and 

Richmond   counties. 

96.  Duties   of   persons   appointed    under   last   section. 

97.  Sheriff,    when   directed,    to  notify   constables,    etc^   to   attend   courts. 
9S.   Iti..   when   not  dlrecte<1. 

99.   Penalty  for  neglect  of  officer  to  attend  court. 

H  40-60.  [Repealed   by    L.    1909.    vh.    35.      See    ConsolidatGd 
Laws,  tit.    Judiciary  Law,  §§  15-18,  20-22,  471.] 
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i  61.  [This  Boction  not  expressly  repealed  by  the  judiciary 
law  but  has  been  embodied  in  section  11)  thereof.] 

S  52.  rAm*d,  IHOO.l  Snbittltiitlon  of  one  officer  for  an- 
Iktber  in  special   proceedlnar* 

In  case  of  the  death,  sickness,  resignation,  removal  from  ofBce, 
absence  from  the  county,  or  other  disability  of  an  officer  before 
whom  or  in  whose  court  a  special  proceeding  has  been  Instituted, 
where  no  express  provision  is  made  by  law  for  the  continuance 
thereof,  it  may  be  continue<^  before  the  officer's  successor,  or  any 
other  officer  residing  in  the  same  county,  before  whom  it  might 
have  been  originally  instituted;  or,  if  there  is  no  such  officer  in 
the  same  county  or  in  case  such  officer  be  disqualified,  then  befors 
a^  officer  In  an  adjoining  county,  who  would  originally  have  had 
jurisdiction  of  the  subject  matter,  if  it  had  occurred  or  existed 
in  the  latter  couuty;  and  in  case  such  special  proceeding  be  pend- 
ing in  a  county  court  and  the  county  judge  of  the  couuty  be  dis- 
qualified to  hear  and  decide  the  same,  then  in  such  case  all  fur- 
ttier  proceedings  therein  may  be  had  in  the  county  court  of  any 
adjoining  county,  which  court  shall  have  jurisdiction  to  hear,  try 
ai^d  determine  the  same  and  to  enforce  its  order. 

2  R.  S.  2S4,  J  51  (3  R.  S..  5tli  cd..  475;  2  Edm.  295);  L.  1899,  ch. 
378.      In   effect   Sept.    1,    1899. 

I  63.  Proceedings    before    sabstltnted    officer. 

At  the  time  and  place  specified  in  a  notice  or  order,  for  a  party 
to  ai)pear,  or  for  any  other  proceeding  to  be  taken,  or  at  the  time 
and  place  specified  in  the  notice  to  be  given,  as  prescribed  in  this 
section,  the  officer  substituted  as  prescribed  in  the  last  section,  or 
in  any  other  provision  of  law,  to  continue  a  special  proceeding 
instituted  before  another,  may  act,  with  respect  to  the  special  pro- 
ceeding, as  if  it  had  l)een  originally  instituted  before  him.  But  a 
proceeding  shall  not  be  taken  before  a  substituted  officer,  at  a 
time  or  place,  other  than  that  specified  in  the  original  notice  or 
order,  until  notice  of  the  substitution,  and  of  the  time  and  place 
appointed  for  the  proceeding  to  be  taken,  has  been  given,  either 
by  personal  service  or  l>y  publication,  in  such  manner  and  for 
such  time  as  tht»  substituted  officer  directs,  to  each  party  who 
may  be  effected*  thereby,  and  who  has  not  appeared  before  either 
officer.  Where,  after  a  hearing  has  been  commenced,  it  is  ad- 
journed to  the  next  judicial  day,  each  day  to  which  it  is  so  ad- 
journc<l,  is  regarded,  for  the  purposes  of  this  se(rtion,  as  the  day 
specilicil  in  the  original  notice  or  order,  or  in  the  notice  to  appear 
before  the  substituted  officer,  as  the  case  rtMiuires. 

2   R.   S.   284,    SI   r>2  aud   53,   consolidated   and  am'd. 

f  54.  [Repealed  by  L.  19()9,  chs.  23  and  .35.  See  Consolidated 
I^aws,  tits.    Executive  Law,  §  21),  Judiciary  Law,  §  23.J 

S   55.   Party  may  aiipear  In   pemon  or  hy  attorney. 

A  party  to  a  civil  action,  who  is  of  full  np^,  may  prosecute  or 
oefeud  the  same  in  pi'rson  or  by  attorney,  at  his  election,  unless 
he  has  been  judicially  declared  to  be  inc(unpetent  to  manage  his 
affairs.  Each  provision  of  this  act,  relating  to  the  conduct  of  an 
action,  wherein  the  attorney  for  the  party  is  mentioned,  includes 

•  Krror    In    «»i:t;ri>^.-;;.;:    lor    *'  aflVcted." 
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a  party  probecuting  or  •  defenaing  iii  person,  uulessi  otherwise 
specially  prescribed  therein,  or  unless  that  construction  is  mani- 
festb'  repugnant  to  the  context.  If  a  party  has  an  attorney  m 
the  action,  be  cannot  appear  to  act  in  person,  where  an  attorney 
may  appear  or  act  either  by  special  provision  of  law,  or  by  the 
course  and  practice  of  the  court. 

i  86.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
Ut.  Judiciary  Law,  §§  53,  56,  88,  400-465,  467.] 

i  57.  [Repealed  by  L.  1900,  chs.  23  and  35.  See  Consolidated 
Laws,  tits.  Executive  Law,  §  30,  Judiciary  Law,  §  53. J 

if  58-^9  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tiU,  Judiciary  Law,  §§  53,  264,  466. J 

I  60.  [Am'd,  1900.]  Service  of  paper  upon  attorney  re- 
•idlnsr  in  adiolning;  state. 

Service  of  a  paper,  which  might  be  made  upon  him  at  his 
residence,  if  he  was  a  resident  of  the  State,  may  be  made  upon 
a  person  regularly  admitted  to  practice  as  an  attorney  and 
counselor,  in  the  courts  of  record  of  this  State,  whose  ottlce  for 
the  transaction  of  law  business  is  w'.thiu  the  State,  but  who 
r(*sides  in  an  adjoining  State,  by  depot^itiug  the  paper  in  a  post- 
office  in  the  city  or  town  where  his  otfice  is  located,  properly 
inclosed  in  a  postpaid  wrapper,  directed  to  him  at  his  office.  A 
service  thus  made  is  equivalent  to  personal  service  upon  him. 

L.  1866.  ch.  175,  I  1  (C  Btlm.  706).  Ameiulpcl  by  U  1000,  ch.  05.  Also 
partly  repealed  by  U  1009,  ch.  35.  See  Consolidated  Laws,  tit.  Judiciary 
1.&W.  f  470.  See  note  29  of  tiutea  of  Board  of  Statutory  CoDBolIdatlon  at  end 
of  code. 

il  61-62.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Ldws,  tit.  Judiciary  L^aw,  §§  250,  473. J 

H  6S.64.  [Repealed  by  L.  1909,  ch.  88.  See  Penal  Law, 
{§  271,  272,  1870.J 

I  OS.  [Am*d,  101.3.1  Death  or  disability  of  an  attorney} 
pirOceedinsT"  thereupon. 

If  an  attorney  dies,  is  removed  or  suspended,  or  otherwise 
becomes  disabled  to  act,  ut  any  time  before  judgment  iu  an 
action,  no  further  proceeding;  shall  be  taken  in  the  nction  agniust 
tUe  party  for  whom  he  appeared,  until  thirty  days  utter  iiotiie 
to  appoint  another  attornt-y  has  been  given  to  that  party,  litluT 
IK*rKona.ly,  or  in  such  manner  as  the  court  directs.  If  alter 
such  nniice,  given  as  herein  provided,  no  attorney  annears  lur 
the  party  notitied  within  the  time  specified  in  this  section,  the 
party  serving  the  notice  may  proceed  with  the  cause,  and  take 
a  dismissal  of  the  complaint,  or  a  verdict,  decision  or  jmlgnient, 
as  the  case  requires,  and  it  is  not  necessary  to  give  any  further 
notice. 

2  a.  S.  287,  I  67  (.3  R.  S..  Stli  ed.,  477;  2  Edm.  298).  Am'd  L.  1913,  ch. 
741.       In    effect    May    26.   1013. 

if  66-67.  [Repealed  by  T-r.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.  Juuiciary  Law,  H  88,  •ii"4-475,  477. J 

f  68.  [Partly  repealed  by  L.  11)09,  ch.  35.  But  see  Consoli- 
dated Laws,  tit.  Judiciary  Law,  §g  88  and  476,  which  embody 
the  whole  of  this  section.] 

I  «»•  [Repealed  by  L.  1909,  ch.  35.  See  (Jonsolidated  Laws, 
tit.  Judiciary  Law,  §  478.J 
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fl  70-T1.  [Repealed  by  L.  19&,  ch.  88.  See  Penal  Law, 
8  273.] 

I  72.  [Repealed  by  L.  190D,  cb.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,   §  479.] 

li  73-81.  [Repealed  by  L.  1909,  ch.  88.  See  Penal  Law, 
II  274-276,  278,  279.] 

I  82.  [Repealed  by  L.  1909.  cb.  35.  See  Consolidated  Laws 
tit    Judiciary  Law,  ||  290-291,  293-294.] 

I  83.  [Repealed  by  L.  1909,  chs.  35  and  65.  See  Consoli- 
dated Laws,  tit.  Judiciary  Law,  |§  14,  24,  295-297,  301;  and 
see  uode  Civ.  Pro.,  |  1323-a.] 

il  84-8T.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  ||  292,  298-300,  302-^104.] 

I  88.  [Repealed  by  L.  1909,  ch.  16.  See  Consolidated  Laws, 
tit.    County  Law,  |  12.] 

I  88.  [Repealed  In-  L.  1909,  chs.  10  and  35.  See  Consolidated 
Laws,  tits.  County  Law,  §  169,  Judiciary  Law,  ||  101,  156,  159, 
264,  280,  281.1 

li  90-83.  [Repealed  by  L.  1909  ch.  35.  See  Consolidated 
Laws,  tit.    Judiciary  Law,  |8  30,  169,  199,  251,  365-366,  406.] 

S  »4.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.    Judiciary  Law,  ||  167,  200,  381,  386.  J 

§  95.  [Repealed  by  L.  1909,  chs.  35-i>5.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  ||  168,  200;  and  also  Code  Civ.  Pro., 
I  2512.] 


L.  2,  t.  1  EXECUTION  OF  MANDATES.  §§  100-102 


CHAPTER  II. 

Powers,  Duties,  and  Liabilities  of  a  Sheriff,  or  other 
Ministerial  Officer,  in  the  Execution  of  the  Pro- 
cess or  Other  Mandate  of  a  Court  or  Judge,  in  a 
Civil  Case. 

TITLB     1.-  ProTlriODi  reUtlsf  to  tlit  Sxeeation  of  Ctrll  Haadfttet  yeaerally. 

TTTLS  II — ProTlaiou  reUiliiir  to  the  Exocmtlon,  bj  a  Sheriff,  of  a  HAMdftttf 
ayalBit  the  Penoi. 

TTTItB  III.— AppllefttlOB  of  the  foregolay  ProTlitone  to  the  ProeeedlBvi  of  a 
Coroner. 

TItIjB  it.— Power*,  Dittee  nsd  LlahtUtiee  of  mm  IneoMlBff  mad  OatyolBg 
Hherlff  reipeetlTolj,  Toachiay  the  Hatten  iaeladed  la  thle 
Chapter. 

TITLB  I. 

Provinons    relating  to  the   execution   of  civil  mandates 

generally. 

Bee.  100.  Sheriff  to  famleh  certain  minnte. 

101.  Cop7  of  process,  etc.,  to  be  delivereJ  when  serred. 
lOS.  Sheriff  to  execute  proceee,  etc.;  may  return  by  man. 

105.  Liability  for  neglect  in  special  proceedings. 

104.  Sheriff  may   command   the   power  of  the   county,   to  orercome   re< 
slstance. 

106.  Names  of  resisters  to  be  certified. 

106.  Punishment  for  refusing  to  assist. 

107.  Goremor  may  order  out  military. 

108.  Trial  of  claim  of  title  by  third  person,  to  property  seised  by  sheriff. 
100.  Bxxwnses,   how  paid. 

1  lOO.  Sheriff  to  furnish   certain  minnte. 

A  shei^iff,  to  whom  a  mandate  of  any  description,  is  delivered 
to  be  executed,  must,  without  compensation,  give  to  the  person 
deliverinir  the  same,  if  required,  a  minute  in  writing,  signed  by 
the  sheriff,  specifying  the  names  of  the  parties,  the  general  na- 
ture of  the  mandate,  and  the  day  an^  hour  of  receiving  the  same. 

2  R.  S.    440.  I  75  (3  B.  S.,  6th  ed..  738;  2  Edm.  458).  am'd. 

I  101.  [Ain*dy  1877.}  Copy  of  process,  etc.,  to  be  delivered 
^rhea  served. 

A  sheriff  or  other  officer,  serving  a  mandate,  must,  upon  the 
reqpest  of  the  person  served,  deliver  to  him  a  copy  thereof,  with- 
oot  compensation. 

U..  I  76. 

I  102.  [Ana'd,  1877.]  Sheriff  to  exeevte  process,  etc.|  mar 
return  by  ntall. 

A  sheriff,  or  other  officer,  to  whom  a  mandate  is  directed  and 
delivered,  must  execute  the  same*  according  to  the  command 
thereof,  and  make  return  thereon  of  his  proceedings,  under  his 
hand.  For  a  violation  of  this  provision,  he  is  liable  to  the  party 
aggrievcfd,  for  the  damages  snstained  by  him:  in  addition  to  anr 
fine,  or  other  punishment  or  proceeding,  authorized  by  law.  A 
mandate  directed  and  delivered  to  a  sheriff  may  be  returned,  by 
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depositing  the  same  in  the  post-offloe,  properly  inclosed  in  a  post- 
paid wrapper,  addresned  to  the  clerk,  at  the  place  where  his 
office  is  situated;  unless  the  officer,  making  the  return  in  the 
name  of  the  sheriff,  resides  in  the  place  where  the  clerk's  office  is 
situated. 

2  R.   S.  440.  I  77;  L.   1850,  ch.  226,   |  3   (4  Edm.  699). 

1  103.  rAm'cl,  1877.1  Liability  for  neirleet  In  MpecUtI  pro- 
ceetllnarB. 

A  sheriff,  or  other  officer,  to  whom  is  delivered  for  service  or 
execution,  a  mandate,  authorized  by  law  to  be  issued,  by  a  judjpe 
or  other  officer,  in  a  special  proceeding,  who  wilfully  neglects  to 
execute  the  same,  may  be  fined  by  the  judge,  in  a  sum  not  ex- 
ceeding twenty-five  dollars,  and  is  liable  to  tne  party  aggrieved 
for  his  dam«gee  sustained  ther^y. 

2  R..  S.   551,   S   3   (2  Edm.  571). 

II  104-105.  [Repealed  by  L.  190»  ch.  35.  See  Consolidated 
I-rfiws,   tit.  Judiciary   Law,    §§   400-iOl.] 

I  106.  [Repealed  by  L.  1909,  ch.  88.    See  Penal  Law,  §  1848.] 

I  107.  [Repealed  by  Military  Law,  L.  1909,  ch.  41.  Super- 
seded by  L.  1898,  ch.  212,  §  8(j,  which  was  likewise  repealed  by 
Military  Law,  L.  1909,  ch.  41.] 

I  108.  [Am*d,  IHDR.l  Trial  of  claim  of  title  br  third  per- 
son,  to   property   Meiaed   by  nherill. 

Where  it  is  specially  prescribed  by  law,  that  a  sheriff  must,  or 
may,  in  his  discretion,  impanel  a  jury  to  try  the  validity  of  a 
claim  of  title  to  or  of  the  right  of  possession  of  goods  or  effects 
seized  by  him  by  virtue  of  a  mandate  in  an  action,  interposed  by 
a  person  not  a  party  to  the  action,  the  trial  must  be  conductetl 
in  the  following  manner,  except  as  otherwise  specially  prescribetl 
by  law. 

1.  The  sheriff  must  from  time  to  time  notify  as  many  persona 
to  attend  as  it  is  necessary  in  order  to  form  a  jury  of  twelve 
persons  qualified  to  serve  as  trial  jurors  in  the  comity  court  of 
the  county,  or  in  the  city  and  count j*  of  New  York,  in  the 
supreme  court,  to  try  the  validity  of  the  claim. 

2.  ViMiit  the  trial,  witnesses  may  be  examined  in  behalf  ef 
the  claimant  and  of  the  partj'  at  whose  instance  the  property 
claimed  was  taken  by  the  sheriff.  For  the  purpose  of  conipelliuc 
a  witness  t')  attend  and  testify,  the  sheriff,  upon  the  application 
of  either  party  to  the  inquisition,  must  issue  a  subpoena,  as  pn»- 
scribcMl  ill!  section  8.14  of  this  act,  and  with  like  effect;  except  that 
a  warrant  to  apprehend  or  commit  a  witness,  in  a  case  snecified 
in  section  HTro  or  section  856  of  this  act  may  be  issuea  by  a 
judge  of  the  court  in  which  the  action  is  brought,  or  by  the 
I'ounty  judge. 

3.  The  sheriff  or  under  sheriff  must  preside  upon  the  trial.  A 
*vituess,  produced  by  either  pnrtj',  must  no  sworn  by  the  presiding 
officer,  and  (examined  orally  in  the  presence  of  the  jury.  A  wit- 
ness who  testifies  falsely  uj^on  such  an  examination  is  guilty  of 
perjury  in  a  like  case  and  is  punishable  in  like  manner  as  upon 
the  trial  of  a  civil  action. 

U  1809.  ch.  94<S. 
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{  100.   lAm*d,    18&S.1      ExpeiiMt* n,    how    paid. 

Upon  such  a  trial  there  are  no  costs;  but  the  fees  of  the  sheriff, 
jurors  and  witnesses  must  be  taxed,  by  a  judge  of  the  court  or 
tlie  county  judge  of  the  county,  and  must  be  paid  as  follows: 

1.  If  the  jury  by  their  verdict  find  the  title  or  the  right  of 
possession  to  the  property  claimed  to  be  in  the  claiuiaul,  by  the 
party  at  whose  instance  the  property  was  taken  by  the  Hheriff. 

2.  If  they  find  adversely  to  the  clain'ant  with  respect  to  all 
the  property  claimed,  by  the  claimant. 

3.  If  they  find  the  title  or  right  of  possession  to  only  a  part 
of  the  property  claimed,  to  be  in  the  claimant;  each  party  must 
pay  his  own  witnesses*  fees,  and  the  sheriff's  and  jurors'  fees 
must  be  paid,  one-half  by  each  party  to  the  inquisition. 

Before  notifying  the  jurors,  the  sheriff  may,  in  his  discretion, 
require  each  of  the  parties  to  the  controversy  to  deposit  w'th 
him  such  reasonable  snm,  as  may  be  necessary  to  cover  h'.s  Ic.cral 
fees,  and  the  jurors'  fees.  The  sheriff  must  return  to  each  party 
the  balance  of  the  sum  so  deposited  by  him,  after  deduct injr  liis 
fees,  lawfully  chargeable  to  that  party,  as  prescribed  in  this  sec 
tion. 

L.  1805.  cb.  046.      See  2  R.  S.  4.   I  12;   88  657-8.   1418-0. 
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TITLB  TL 

ProvisionB  relating  to  the  execution,  by  a  sheriiVy  of  a  man- 
date against  the  person. 

Article  1.  Arresting,    conveying   to  jail,    and   committing  a   prisoner. 

2.  Jails;    jail   discipline;    and   regulations   concerning   the   confinement 

and  care  of  prisoners. 

3.  Temporary   jails,    and   temporary   removal   of  prisoners   from  jail. 

4.  Jail  liberties;   osoapes. 

5.  Action  upon  and  assignment  of  a  bond  for  jail  liberties. 

article:  first. 

Arreating,  conveying  to  jail^  and  committing  a  prisoner. 

Sec.  110.  Prisoner,   liow  Icept ;   support  of. 

111.  Imprisonment  on   execution. 

112.  Id. :    in   otiier  counties. 

113.  Ctiarges  for  food,  etc.,   when  prohibited. 

114.  Also  for  waiting  for  prisoner. 
116.  Rates  of  ctiargt>s    for  lodging,   etc. 

116.  Prisoner  may  send   for  necessaries. 

117.  Charges   for   rent,   etc.,    prohibited. 

118.  Prisoner,    how   conveyed    to   jail   through   another  coority. 
110.  Officer   or   prisoner   not   liable   to   arrest. 

f   110.   [Am'd,   ie09.]      Prisoner,   how   lcept|   support   of. 

A  person  arrested,  by  virtue  of  an  order  of  arrest,  in  an  actios 
or  special  proceeding  brought  in  a  court  of  record;  or  of  an  exe- 
cution issaed  upon  a  judgment  rendered  in  a  court  of  record;  or 
surrendered  in  exoneration  of  his  bail;  must  be  safely  kept  in 
custody,  in  the  manner  prescribed  by  law,  and,  except  as  other- 
wirtfe  prescribed  in  the  next  section  and  in  subdivision  nineteen 
of  section  two  hundred  and  forty  of  the  county  law,  at  his  own 
expense,  until  he  satisfies  the  judgment  rendered  against  him,  or 
is  discharged  according  to  law. 

2  R.  a.  376,  IS  76  and  77  (3  R.  S..  5th  ed..  659;  2  Edm.  391).  cons*»li- 
dated  and  extondwl.  Amended  by  L.  1909.  ch.  65,  |  3.  See  note  30  of 
notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

I   111.   [Am'd,    1886.]     Imprisonment    on    execatlon. 

No  person  shall  be  imprisoned  within  the  prison  walls  of  any 
jail  for  a  longer  period  tnan  three  months  under  an  execution  or 
any  other  mandate  against  the  person  to  enforce  the  recovery  of 
a  sum  of  money  less  than  five  hundred  dollars  in  amount  or  un- 
der a  commitment  upon  a  fine  for  contempt  of  court  in  the  non- 
payment of  alimony  or  counsel  fees  in  a  divorce  case  where  the 
amount  so  to  be  paid  is  less  than  the  sum  of  five  hundred  dollars; 
and  where  the  amount  in  either  of  snid  cases  is  five  hundred  dol- 
lars or  over,  such  imprisonment  shall  not  continue  for  a  longer 
period  than  six  months.  Tt  shall  be  the  duty  of  the  sheriff  in 
whose  custody  any  such  person  is  held  to  discharge  such  person  at 
the  expiration  of  snid  respective  periods  without  any  formal  ap- 
plication beinc  made  therefor.  No  person  shall  be  imprisoned 
within  the  jail  liberties  of  any  jail  for  a  longer  period  than  si? 
months  upon  any  execution  or  other  mandate  agamst  the  person, 
and  no  action  shall  bo  commenced  against  the  sheriff  upon  a 
bond  given  for  the  jail  liberties  by  such  person  to  secure  the  bene- 
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fit  of  such  liberties,  as  provided  in  articles  fourth  and  fifth  of 
thi8  title  for  an  escape  made  after  the  expiration  of  six  months* 
imprisonment  as  aforesaid.  Notwithstanding  such  a  discharge  in 
eitaer  of  the  above  cases,  the  judgment  creditor  in  the  execution, 
or  the  person  at  whose  instance  the  said  mandate  was  issued,  has 
the  same  remedy  against  the  property  of  the  person  imprisoned 
which  he  had  before  such  execution  or  tnandate  was  issued;  but 
the  prisoner  shall  not  be  again-  imprisoned  upon  a  like  process 
issuod  in  the  same  action  or  arrested  in  any  action  upon  any  judg- 
ment under  which  the  same  nvay  have  been  granted.  Except  in 
a  case  hereinbefore  specified  nothing  in  this  section  shall  effect  a 
commitment  for  contempt  of  court. 
L.  1886.  ch.  G72.      See  Si   157.   1404,   2202,   3033. 

I  iia.  [Repealed  by  L.  1909,  ch.  16.  See  Consolidated  Laws, 
tit  County  Law,  §  240.] 

If  118-1  IT.  [Repealed  by  L.  1909,  ch.  47.  See  Consolidated 
Laws,  tit.    Prison  Law,  §§  840-344.] 

1  118.  Prlaoner,  Iiotf  conveyed  to  Jail  tt&rouflrl^  another 
county. 

A  sheriff  or  other  officer,  who  has  lawfully  arrested  a  prisoner, 
may  convey  his  prisoner  through  one  or  more  other  counties,  in 
the  ordinary  route  of  travel,  from  the  place  where  the  prisoner 
was  arrested,  to  the  place  where  he  is  to  l»o  delivered  or  confined. 

2  R.   S.   420.    I   6. 

I  ll».  [Repealed  by  L.  1900,  ch.  M.  See  CousoUdatcd  Laws, 
Ut.  Civil  Rights  Law,  |  22.] 
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ARTIGLB    SECOND. 

Jails;  jail  discipline:  and  regulations  concerning  the  confinement 

and  care  of  prisoners. 

Sec.   120.  Jail    In    New   York    oltr. 

121.  Jails   in    other  couatieH. 

122.  Either  of  several   Jailn  may  be  used. 

123.  (^ivli  and   criminal  prLsonern   to  1m>  kept  separate. 

124.  Males    and    femalea    to   be    kept    iwparate. 

125.  Penalties. 

126.  Jail  physician. 

127.  iMHUc   of   new   execution    when   sick   prisoner  escapes. 

128.  Sale   of   liquor   in   Jails. 

129.  Permit,    when   Rrrante<1. 

130.  Penalties   for   violation. 

131.  Service   of  papers  on   prisoner. 

1.32.  Sheriff   to  p<»rmit   access   for  that  purp<jse. 

133.  IVisoners    under    r«lte<l    States    priKcss. 

134.  Sheriff  answerable   for   their  custody. 

I  120.  fRoponloiI  bv  L.  1909,  ch.  47.  See  Consolidated  Laws, 
tit.  Prison  Law,  §  420.] 

8  121.  fRcpojileil  by  L.  1909,  eh,  IG.  See  Consolidated  Laws. 
tit.  County  I^iw,  §§  90,  183.] 

II  122-124.  fRojM.aled  bv  L.  1909,  ch.  47.  See  Consolidated 
Laws,  tit.  Prison  Law,  §§  345-347.] 

I  12B.  [Partly  repealed  by  L.  1909,  oh.  88.  §  2r)01.  But  soe 
I\>nal  Law^  §   1875,  which  embodivs  the  whole  of  this  section.] 

I  126.  [Except  part  relating  to  county  of  New  York  repealed 
by  L.  1909.  ch.  4i.  See  Consolidated  Laws,  tit.  Prison  I-aw. 
§  34S.     For  remainder  of  sectioni  see  Greater  New  York  Charter.] 

I  127.  rAm*d,  18S)5,  1909.]  Iiiaae  of  new  execution  whea 
Hi(*k    i»riNoner   eHoapeM. 

If  a  prisoner  actually  escapes,  while  Roinf?  to.  remaining  «*■ 
or  returning  from  a  hospital  to  which  he  has  been  ordered 
removed  pursuant  to  section  three*  hundred  and  fifty-five  of  th^ 
prison  Inw,  a  new  execution  may  be  issued  agaiust  his  person, 
if  he  was  in  custody  by  virtue  of  an  execution;  or,  if  he  waa  in 
custody  by  virtue  of  an  order  of  arrest,  a  new  order  of  arrest 
may  be  irranted.  upon  proof  by  affidavit  of  the  facts  specified  in 
this  section,   without  other  proof  and   without  an  undertakinfT* 

L.  lSf>.'.  ch.  04(}.  AmeiuhMl  l»v  I..  1009,  rh.  «.'S.  Aim)  partljr  repeil*^ 
by  L.  l»o!).  rh.  47.  Se««  (N.nK.in«liil«'<l  Uiws.  tit.  TriKon  I.*w.  |  .155.  ** 
iiute   31    of   notes    of    Uimrd    of   Stiittitory   Coiisolidittion    at   eiul   of    e^nle. 

H  12S.120.  [Repealed  by  L.  1909.  ch.  47.  See  Consolidated 
Laws,   tit.   l*rison   Law,   §§   349-:r»0.] 

I  130.  [Rei)ealed  by  L.  1909.  ch.  88.     See  Penal  Law,  1 1791.) 
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i  131.  Ser^'ice  of  paperit  on  prisoner. 

A  sheriff  or  jailor,  upon  whom,  a  paper  in  an  action  or  special 
proceeding,  directed  to  a  prisoner  in  his  custody,  is  lawfully 
served,  or  to*\»hom  such  a  pai)er  is  delivered  for  a  prisoner,  must, 
within  two  dnys  thereafter,  deliver  the  same  to  the-  prisoner,  with 
a  note  thereon  of  the  time  of  the  service  thereof  upon,  or  the 
weipt  thereof  by  him.  For  a  neRlect  or  violation  of  this  secti<m, 
the  sheriff  or  jailor,  puilty  thereof,  is  liable  to  the  prisoner  for 
all  damage  occasioned  thereby. 

Id..  I  32,   amM.      See  post.    |   709. 

S  132.  Sheriff  to  permit   accesn   for   that  parpoae. 

Subject  to  reasonable  regulations,  which  the  sheriff  may  estab- 
lish for  that  purpose,  a  sheriff,  jailor,  or  other  officer,  who  has  the 
custody  of  a  prisoner,  must  permit  such  access  to  him  as  is  neces- 
sary, for  the  personal  service  of  a  paper  in  an  action  or  special 
proceeding,  to  which  the  prisoner  is  a  party,  and  which  must  be 
personally  served. 

1  133.  I*riaoner»  under  United   States  procens. 

A,  sheriff  must  receive  into  his  jail  and  keep  a  prisoner,  com- 
mitted to  the  same,  by  virtue  of  civil  process  issuwl  by  a  court  of 
record,  instituted  under  the  authority  of  the  United  States,  until 
he  is  discharged  by  the  due  course  of  the  laws  of  the  United 
States,  in  the  same  manner  as  if  he  was  committed  by  virtue  of 
a  mandate  in  a  civil  action,  issued  from  a  court  of  the  State.  The 
sheriff  may  receive,  to  his  own  use,  the  money  payable  by  the 
United  States  for  the  use  of  the  jail. 

2  R.  S.  443,   i   oe   (3  R.   S..   5th  od..   743;   2  Edm.   462). 

i  134.  Sheriff  answerable  for   their  custody. 

A  sheriff  or  jailor,  to  whose  jail  a  prisoner  is  committed,  as  pre- 
scribed in  the  last  section,  is  answerable  for  his  safe  keeping,  in 
the  courts  of  the  United  States,  according  to  the  laws  thereof. 

Id..  I  ©7. 

19 


§1  135-40  TEMPORARY  JAILS.  c.2,t.2,a.3 


ARTICLES  THIRD. 

Temporary  jails,  and  temporary  removal  of  prisoners  from  jaiL 

Sec.  135.  When   Jail  becomes  nnflt.   etc.,    another  to  be  deaignated. 
130.  Doelgnation,    bow  annulled. 

137.  Copy  of  dwlgiiatlon   to  be  served   on   the  sheriff,   etc. 

138.  Prisoners   already  upon   jail   liberties   when  other  jail   designated. 

139.  Jail    lil)erties    to    prl8<nier,    who    becomes    entitled    thereto,    before 
'     removal. 

140.  Id. ;    to   prisoners   removed. 

141.  When   designation    to  be   revoked,   etc. 

142.  Copy  of  revocation   to  be  served  on  sheriff;  sheriff's  duty  thereon. 

143.  Removal   of   prisoners  in   case  of  fire. 

144.  What  ofiBcer  to  act  in  case  of  absence,  etc. 

II  135-137.  [Repealed  by  L.  1909,  ch.  47.  See  Consolidated 
Laws,  tit.    Prison  Law,  §§  351-353.] 

1  138.  [AmM,  inoo.l  PrlAonera  already  apon  Jail  111>er» 
ties  Mrhen   other  Jail   deBlfrnated. 

If  a  prisoner  has  been  admitted  to  the  liberties  of  the  jail  of  the 
county,  for  which  a  designation  is  made  pursuant  to  section  three 
hundred  and  fifty-one  of  the  prison  law,  he  must,  notwith- 
standing, remain  within  those  liberties,  but  he  may  be  removed 
by  the  sheriflP,  to  whom  he  has  given  bond  for  the  liberties,  to 
the  jail  or  other  place  so  designated,  and  confined  therein,  in  a 
case  where  the  sheriff  might  confine  him  in  the  jail  of  his  own 
county. 

2  R.   S.    428,   430,   |   18.      Amended  by  L.   1909.   ch.   65.   |  3.      Bee   note 

32  of  notes  of  Board  of   Statutory  Consolidation  at  end  of  code. 

I  130.  Jail  liberties  to  prisoner,  -wlto  becomes  entitled 
thereto,  before  removal. 

If  a  iK'rson,  who  is  arrested,  before  or  after  the  designation,  by 
the  sheriff  of  the  county  for  which  the  designation  is  made,  be- 
comes entitled,  after  the  designation,  and  before  his  removal,  to 
the  liberties  of  the  jail,  he  must  be  admitted  to  the  liberties  of 
the  jail  of  that  county,  as  if  the  designation  had  not  been  made: 
but  he  may  be  removed  by  the  sheriff  to  the  jail,  or  other  nlaoe. 
so  designated,  and  confined  therein,  in  a  case  where  the  sneriff 
npight  confine  him  in  the  jail  of  his  own  county. 

Id..    I    19,    am'd. 

I  140.   [Am'd,   1909.]     Id.)  to  prisoners  removed. 

If  a  person  confined  in  or  removed  to  the  Jail  of  a  contiguoas 
county,  designated  as  prescribed  in  article  thirteen  of  the  Prison 
Law,  becomes  entitled  to  the  liberties  of  the  jail,  the  sheriff  of 
that  county  must  admit  him  to  the  jail  liberties,  as  if  he  had 
been  originally  arrested  by  that  sheriff,  on  a  mandate  directed 
to  him. 

Id..    I   20.    Amended   by   L.    1900.   ch.    65.    |   3.    and   ch.    240,    |   84. 
note  32  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 
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i   141.   [Am'd,    1000.]     When    dealvmatlon   to  be   revoked. 

Wheu  a  jail  is  erected  for  the  county,  for  whose  use  the  desig- 
nation pursuant  to  section  three  hundred  and  fifty-one  of  the 
prison  law  was  made,  or  its  jail  is  rendered  fit  and  safe  for  the 
confinement  of  prisoners,  or  the  reason  for  the  designation  of 
another  jail  or  place  has  otherwise  ceased  to  be  operative,  the 
desi^rnation  must  be  revoked,  as  prescribed  in  this  article  and 
section  three  hundred  and  fifty-two  of  the  prison  law. 

Id.,  f  21.  Amended  by  L.  1909,  ch.  65.  f  3,  and  cb.  240,  i  84.  See 
note  32  of  notes  of  Board  of  Statutory  ConHolidation  at  end  of  code. 

f  142.  Copy  of  revocation  to  be  served  on  sberilfi  slier- 
IIPb   duty  tliereon. 

The 'County  clerk  must  immediately  serve  a  copy  of  the  revoca- 
tion, duly  certified  by  him  under  his  official  seal,  upon*  the  sheriff 
of  the  same  county;  who  must  remove  the  prisoners  belonging  to 
his  custody,  and  confined  without  his  county,  to  his  proper  jail. 
If  a  prisoner  has  been  admitted  to  the  jail  liberties  in  the  other 
county,  he  must  also  be  removed;  and  he  is  entitled  to  the  liber- 
ties of  the  jail  of  the  county,  to  which  he  is  removed,  without  a 
new  bond,  as  if  he  had  been  originally  admitted  to  the  jail  liber- 
ties in  that  county;  and  the  bond  given  by  him  appUes  accord- 
ingly to  those  liberties. 

Id.,   i  29.   am'd. 

11  143-144.  [Repealed  by  L.  1909,  ch.  47.  Sea  Consolidated 
I^awB,  tit    Prison  Law,  IS  354,  356.J 
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ARTICLES    FOURTH. 

Jail  liberties;  escapes, 

8ee.  145.  Jail   liberties   In    certain   countlefl. 

146.  Id. ;   in  other  countietj. 

147.  Id. ;   how  laid  out. 

148.  Copy   to   be   kept   ixiHted   in  jail. 

149.  Who  admitted   to   libertiev. 

150.  Undertaking    to   be   executed   by   prisoner. 

151.  For   whom   undertaklni;   to  be  held. 

152.  Prisoner  to  Im*   commftteti   when   surety  is  insalBcIeiit*  • 

153.  Surrender  of   prisoner  by   bis   sureties. 

154.  llow   surrender   made. 

155.  What   deemed    and   what   not  deemed   an   escape. 

15G.  When   court   may   order  indicted   prisoner  to   be  produced. 

157.  Prisoners   cmnraitted   for   contempt. 

158.  SheriflT's   liability   for  escape. 

159.  Penalty   for   coiiiilTanee   at   escape   by   a   sheriff,    etc. 

II  I4;s.i48.  [Ropenled  by  L.  1909,  ch.  47.  See  Consolidated 
Laws,  tit.    Prison  I.aw,   §§  357-360.J 

I   148.    fAm'il,   lH8€t,   1904.1      Mriio   admitted    to  liberties. 

A  person  in  the  custody  of  a  sheriflf,  by  virtue  of  an  order 
of  arrest;  or  of  an  execution  in  a  ciril  action;  or  in  consequence 
of  a  surrender  in  exoneration-  of  his  bail;  is  entitled  to  be  ad- 
mitted to  the  liberties  of  the  jail,  upon  deliverinjf  to  the  sheriff 
an  approved  undertaking  as  prescribed  in  the  next  section. 

Id..  I  40:  L.  18S0.  ch.  04S.  Sec  ante.  |  15.  L.  1»04.  ch.  384.  In 
effect  April  20.    1004. 

I  150.  rAm*d,  1K86,  1904.]  Undertaklnir  to  be  executed 
by  prisoner. 

The  undertaking  must  be  executed  by  the  prisoner,  and  one 
or  more  sulHcient  sureties,  residents,  and  householders  or  free- 
holders of  the  county,  in  a  penalty  at  least  twice  the  sum.  in 
which  the  sheriff  was  requireTl  to  hold  the  defendant  to  bail, 
if  he  is  in  custody  under  an  order  of  arretjt,  or  has  been  sur- 
i-eudercd  in  exoneration  of  his  bail,  before  judgment;  or  direi*ted 
to  bo  collected  by  the  execution,  if  he  is  in  custody  under  an 
execution;  or  remaining  uncollected  upon  a  judgment  against 
him,  if  ho  has  been  surrendered  after  judgment;  conditioned, 
that  the  person  so  in  custody  shall  remain  a  prisoner,  and  shall 
not,  at  any  time,  or  in  any  manner,  escape  or  go  without  the 
liberties  of  the  jail,  until  discharged  by  duo  course  of  law.  Upon 
I  he  giving  and  the  approval  by  the  court  or  a  judge  thereof, 
or  a  county  judge,  of  such  an  undertaking,  the  prisoner  shall 
be  released  from  the  custody  of  the  sheriff  and  the  sheriff  shall 
thereupon  be  exonerated  from  liability.  Hut  after  (he  allowance 
of  the  umlertaking  as  hereinafter  prescri]>ed,  the  same,  must  bo 
delivered  by  the  clerk,  on  request,  to  the  party  at  whose  in- 
stance the  prisoner  was  in  cust<Mly.  Within  two  days  aft<»r  the 
approval  by  the  court,  judge,  or  county  judge,  the  undertaking 
must  be  filed  by  the  sherilT  with  the  clerk,  ami  a  copy  delivered 
to  the  party  at  whoso  instance  tin*  prisoner  was  in  custody,  or 
to  his  attorney,  who  shall  within  three  days  thereafter  servo 
upon  the  surety  or  sureties,  or  the  attorney  for  the  X)risouer,  a 
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notice  that  he  does  not  accept  him,  or  them,  as  bail;  otherwise 

he  is  deemed  to  have  accepted  them.     Within  three  days  after 

the  receipt  of  such  notice,  the  surety  or  sureties,  or  the  attorney 

for  the  prisoner,  may  serve  upon  the  party,  or  attorney  for  the 

party,  at  whose  instance  the  prisoner  was  in  custody,  notice  of 

justification   of  the  same  or  other   bail  before  the  court  of*   a 

judge  thereof,  or  a  county  judge,  at  a  specified  time  and  place; 

the  time  to  be  not  less  than  five  days  nor  more  than  ten  days 

thereafter,  and  the  place  to  be  within  the  county  where  one  of 

the  bail  resides  or  where  the  defendant  was  arrested.     Except 

as  otherwi.se  expressly  prescribed  in  this  article,  the  provisions 

regulatiojs^  the  substitution  of  new  sureties  or  a  new  undertaking, 

and  the  examination  and  qualification  of  the  new  sureties,  and 

the  allowance  of  the  undertaking   after  justification,   contained 

in  article  third  of  title  first  of  chapter  seventh  of  this  act,  shall 

govern.     If  the   bail  shall   not   be  allowed,  the  court,  judge  or 

county  judge  shall  remand   the  prisoner  to  the  custody  of   the 

sheriflP. 

Id..  11  41  and  42;  L.  1886.  ch.  648;  L.  1904,  cb.  3S4.  Ab  to  deposit, 
iee  I  573.      In  effect  April  26,   1904. 

9  1S1.  rAm'd,  1886,  1004.1  From  -vrhom  undertalcliiir  to 
be  held. 

An  undertaking  so  taken  is  held  for  the  indemnity  of  the 
party  ai   whose  instance  the  prisoner  executing  it  is  confined. 

2  R.  S.  434.    I   43;    U    1904,   ch.   384.       In  effect  April  20,    1904. 

i  152.  tAm'd,  1S80.1  Prlnoner  to  be  committed  wheA 
surety   Is   insvAcient. 

If  the  party  at  whose  instance  the  prisoner  is  in  custody  dis- 
covers that  a  surety  therein  is  insufficient,  he  may,  upon  proof 
of  the  fact,  by  affidavit  or  otherwise,  apply  to  the  court  or  to  a 
judge  thereof,  on  whose  process  or  mandate  snch  prisoner  is  in 
custofly,  oi*  to  the  county  judge  of  the  county  where  such  pris- 
oner is  confined,  and  the  court,  or  a  judge*  thereof,  or  such  county 
judge,  may  make  an  order  committing  such  prisoner  to  close  con- 
finement in  the  jail  until  another  undertaking  with  good  and 
sufficient  sureties  is  offered.  * 

Id..   I  44;   L.    1886.   ch.    648. 

i  1B3,  [Am'd,  1886.]  Surrender  of  prisoner  by  bin  Hiire« 
ties. 

^  One  or  more  of  the  sureties,  in  an  undertaking  given  for  the 
liberties  of  a  jail,  may  surrender  the  i>rincipal,  at  any  time  before 
judgment  is  rendered  against  them  in  an  action  on  the  under- 
taking; but  they  are  not  exonerated  thereby,  from  a  liability  in- 
curred before  making  the  surrender. 
2  R.   8.   4M,   S  45,   am'd ;   L.   1886.  cb.   648. 

I  154.   [Am'd,  1886.1     Hoir  surrender  made. 

The  .surrender  must  be  made  as  follows:  The  surety  or  sureties 
making  it  must  take  th<*  principal  to  the  keeper  of  the  jail,  who 
must,  upon  his  or  their  written  requisition  to  that  effect,  take  the 
principal  into  his  custody,  and  indorse  upon  the  undertaking  given 
for  the  liberties,  an  acknowledgment  of  the  surrender;  and  -also, 

12  •  So  In  original. 
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if  required,  give  the  surety  or   sureties  a  certificate,  acknowledf- 
ing  the  surrender. 

Id.,    I  46;   L.   1886.  cb.   648. 

S  156.  [Am*d,  1886.]  ^Wliat  deemed  and  what  not  deemed 
an   eacape. 

The  going  at  large,  within  the  liberties  of  the  jail  in  which  he 
is  in  custody,  of  a  prisoner  who  hap  executed  such  an  undertak- 
ing, or  of  a  prisoner  who  would  be  entitled  to  the  liberties  upon 
executing  such  an  undertaking,  is  not  an  escape.  But  the  going 
at  large,  beyond  the  liberties,  by  a  prisoner,  without  the  assent 
of  the  party  at  whose  instan-ce  he  is  in  custody,  is  an  escape; 
and  the  sheriff  in  whose  custody  he  was,  or  his  sureties,  ha«  the 
same  authority  to  pursue  and  retake  him,  as  if  he  had  escaped  from 
the  jail.  Such  an  escape  forfeits  the  undertaking  for  the  liberties, 
if  any;  subject  to  the  provisions  of  the  next  article  of  this  title. 

Id.,   i  47;   L.   1886,  ch.   648. 

{  156.  [Am*d,  1877.1  "When  eonrt  may  order  indicted 
prlRoner  to   be  produced. 

Where  a  person,  who  has  been  indicted  for  a  criminal  offence, 
is  held  by  a  sheriff,  by  virtue  of  a  mandate  in  a  civil  action  or 
special  proceeding,  the  court,  in  which  the  indictment  is  pending 
may  make  an  order,  requiring  the  sheriff  to  bring  him  before  the 
court;  whereupon  the  court  may  make  such  disposition  of  the 
prisoner,  as  to  it  seems  proper.  The  sheriff's  fees  and  expenses, 
in  so  doing,  are  a  county  charge  of  the  county  wherein  the  court 
is  sitting. 

li.   1871.  ch.  208.   S   1    (9  Edm.   67). 

i  157.  Prisoner  committed  for  contempt. 

A  prisoner,  committed  to  jail  upon  process  for  contempt,  or 
committed  for  misconduct  in  a  case  prescribed  by  law,  must  be 
actually  confined  and  detained  within  the  jail,  until  he  is  dis- 
charged by  due  course  of  law,  or  is  removed  to  another  jail  or 
place  of  confinement,  in  a  case  prescribed  by  law.  A  sheriff  or 
keeper  of  a  jail,  who  suffers  such  a'  prisoner  to  go  or  be  at  large 
out  of  his  jail;  except  by  virtue  of  a  writ  of  habeas  corpus,  or 
by  the  special  direction  of  the  court  committing  him,  or  in  a 
case  specially  prescribed  by  law;  is  liable  to  the  party  aggrieved, 
for  his  damagies  sustained  thereby,  ands  is  guilty  of  a  mis*de- 
meanor.  If  the  commitment  was  for  the  non-payment  of  a  sum 
of  money,  the  amount  thereof,  with  interest,  is  the  measure  of 
damages. 

2  R.   S.  437,   I  61.   am'd. 

§   158.   [Am'd,   1886,   1904.]      SherllTii   llabllltr  for  escape. 

Where  a  prisoner,  in  a  sheriff's  custody,  goes  or  is  at  large 
beyond  the  liberties  of  the  jail,  without  the  assent  of  the  party 
at  whose  instance  he  is  in  custody,  the  sheriff  is  answerable 
therefor,  until  an  undertaking  provided  for  in  section  one  hun- 
dred and  fifty  of  this  article  has  been  given  and  approved,  as 
follows: 

1.  If  the  prisoner  was  in  custody  by  virtue  of  an  order  of 
arrest,  or  in  consequence  of  a  surrender  in  exoneration  of  his 
bail,  before  judgment,  the  sheriff  is  answerable  to  the  extent 
of  the  damages  sustained  by  the  plaintiff. 
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2.  If  the  prisoner  was  in  custody  by  virtue  of  any  other  man- 
date, or  in  consequence  of  a  surrender  in  exoneration  of  his 
bail,  after  judgment,  the  sheriff  is  answerable  for  the  debt, 
damages,  or  sum  of  money,  for  which  the  prisoner  was  com- 
mitted. 

3.  Upon  the  giving*  and  approval  of  the  undertaking  in  this 
article  mentioned,  no  action  for  an  escape  shall  be  maintained 
against  the  sheriff. 

2  R.  S.  437,  if  62  and  63;  L.  1886.  ch.  648;  L.  1904,  cb.  384.  In 
effect  AprU  26.   1904. 

I  150.  [Repealed  by  L..  1009,  ch.  88.     See  Penal  Law,  §  1839.J 
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ARTICLE  FIFTH. 

AcH'/n  upon  and  aMignment  of  a  bond  for  jail  libertisB. 

8ec.  160.  Defence  in  action  by  sberlff  on  bond. 

101.  Judgment  against  sheriff  to   be  evidence  against  suvetles,  etc 
162.  Sammary   Judgment   for   sberlff. 
168.  Requisites  of  application  therefor. 

164.  Such   Judgment   when   stayed.    Id.;    when    yacated. 

165.  Judgment  against  sheriff  is  eridcnce  of  damages. 

166.  Assignment  of  undertaking. 

167.  Recovery  of  damagps  for  breach  of  condition. 

168.  Effect  of  commencement  of  action  as  a  bar. 

169.  Defence  to   action. 

170.  Stay  of  proceedings  against  sheriff,  bow  authorised. 

171.  Defence  of  sberilt  in  action  for  escape. 

f  100.  [Am'd,  1886.]  Defence  in  action  by  slieriir  on  n»- 
dertalcinir. 

In  an  action  brought  on  an  undertaking  for  the  jail  liberties,  it 
is  a  defence,  that  the  prisoner  voluntarily  returned  to  the  liberties 
of  the  jail  from  which  he  escaped,  or  was  recaptured  by,  or  sur- 
rendered to  the  sheriff,  from  whose  custody  he  escape<l,  before 
the  commencement  of  the  action.  The  defendants  may  make 
that  or  any  other  defence  to  the  action,  which  might  be  made  by 
the  sheriff,  to  an  action  against  him  for  the  escape. 

2  R.    S.   435.   S   48;   L.    1886,    ch.    648. 

9  161.  Jadgrment  affninat  aberllf  to  be  evidence  asatnat 
•nretles,  etc. 

But  if  judgment  has  been  rendered  against  the  sheriff,  in  an 
action  brought  for  the  escape,  and  due  notice  of  the  pendency  of 
the  action  was  given  to  the  prisoner  and  his  sureties,  to  enable 
them  to  defend  the  same,  the  judgment  against  the  sheriff  is  con- 
clusive evidence  of  his  right  to  recover  against  the  prisoner  and 
his  sureties,  to  whom  the  notice  was  given,  as  to  any  matter 
which  was  or  might  have  been  controverted,  in  the  action  against 
the  sheriff. 

Id..    5   40. 

8  162.  [Am'd,  1886.]    Summary  Jndflrment  for  sheriff. 

In  an  action  brought  by  a  sh«»riff  on  an  undertaking  for  the  jail 
liberties,  if  it  appears  to  the  court,  upon  a  motion  made  in  l>eha]f 
of  the  sheriff,  that  judgment  has  been  rendered  against  him,  for 
the  escape  of  the  prisoner,  and  that  due  notice  of  the  pendency 
of  the  action  against  him,  was  given  to  the  prisoner  and  his  6ure-> 
ties,  to  enable  them  to  defend  the  same,  the  court  must  order  a 
summary  judgment  for  the  plaintiff;  and  judgment  must  be  en- 
tered accordingly,  with  costs. 

Id.,   §  50;   L.  1886,   ch.  048. 

§  163.   Reqniaites  of  application  tberefor. 

But  to  entitle  a  sheriff  to  move  for  such  a  judgment,  he  must 
have  8erve<l  a  copy  of  his  complaint,  and  given  twenty  days' 
notice  of  the  motion. 

Id.,   fi   51. 

i  164.   Sncb  Jadirment  -vrhen  ntayed.    Id.|  "when  vacated. 

If  it  appears,  on  the  hearing  of  the  motion,  that  the  defendants 
have  a  meritorious  defence,  which  was  not  controverted  in  the 
action  against  the  sheriff  and  which  by  law  could  not  have  been 
so  controverted,  the  court  may  stay  proceedings  on  the  judgment, 
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with  sach  limitations  and  upon  snch  terms,  as  It  deems  just,  until 
a  trial  in  the  action;  but  the  judgment  must  stand  aiB  a  security 
for  the  sheriff.  If  the  defence  is  established,  the  court  must  va- 
cate the  judgment,  and  render  judgment  for  the  defendant. 

2  R.  S.  435.  H  52  and  53,  am'd. 

I  166.  [Ani'dy  1886.]  Judirment  asalnst  slierlfl  is  e-videnee 
of  daniases. 

In  an  action  brought  by  a  sheriff  on  an  undertaking  for  the  jail 
liberties^  a  judgment  against  him  for  the  escape  of  the  prisoner, 
is  evidence  of  the  damages  sustained  by  him,  as  if  it  had  been 
collected;  and  he  may  recover  his  reasonable  attorney's  and  coun- 
sel fees,  and  other  expenses  in  defending  the  action  against  him, 
as  part  of  his  damages. 

Id..  §  54;  li.  1886.   ch.   648. 

I  166.  [Am'd,  1886.]    Aaslviuiient  of  undertaking. 

If  an  undertaking  for  the  jail  liberties  is  forfeited  before  the 
same  is  duly  allowed,  the  party  at  whose  instance  the  prisoner 
was  confined,  or,  in  case  of  his  death,  his  executor  or  adminis; 
trator,  may  elect  to  bring  an  action  on  the  undertaking. 

Id.,  f  65;  L.  1886,  ch.  648. 

f  167.  [Am'd.  1886,  1004.]  '  Recoverr  of  dan&affes  for 
Ibreach  of  condition. 

The"  person  so  electing  may  maintain  an  action  on  the  under- 
taking, where  an  action  might  have  been  heretofore  maintained 
by  the  sheriff,  and  he  may  recover  the  same  damages  for  the 
breach  of  the  condition,  which  he  might  heretofore  have  re- 
covered in  an  action  against  the  sheriff  for  the  escape. 
Td.,  f  56;  L.  1886,  ch.  648;  L.  1904,  ch.  884.    In  effect  April  26,  1904. 

f  168.  [Am'dy  1886.]  SSIfeet  of  commencement  of  action  att 
a  bar. 

The  commencement  of  such  an  action  shall  be  deemed  an  elec- 
tion and  is  a  bar  to  an  action,  by  or  on  behalf  of  such  person, 
against  the  sheriff  or  other  officer  accepting  such  an  undertaking, 
for  an  escape  by  the  prisoner  executing  the  undertaking,  amount- 
ing to  a  breach  of  the  condition  thereof,  unless  the  escape  was 
with  the  assent  of  the  sheriff  or  other  officer. 

Td.,  f  67;  L.  1886,  ch.  648. 

I  16d.  [Am'd,  1886,  1904.]     Defence  to  actions. 

In  an  action  brought  as  provided  for  in   the  last  three  sec- 
tions,  the  defendant  may  make   any   defence,   which   he  might 
heretofore  have  made,  if  the  action  was  brought  by  the  sheriff. 
Id.,  f  58;  L.  1886,  ch.  648;  L.  1904,  ch.  884.    In  effect  April  26,  1904. 

I  170.  [Am'd,  1886.]  Stay  of  proceedings  avalnst  sherilT, 
hovr  anChoriaed. 

If  the  person  so  entitled  to  bring  an  action  on  the  undertaking 
for  the  jail  liberties,  in  lieu  of  making  such  election,  brings  an 
action  against  the  sheriff  for  the  escape,  the  court  may,  except 
where  the  escape  was  made  with  the  sheriff's  assent,  stay  proceed- 
ings upon  a  judgment  recovered  against  the  sheriff,  with  such 
limitations  and  upon  such  terms  as  it  deems  just,  until  he  has 
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had  a  reasonable  time  to  prosecute  the  undertaking,  and  collect  a 
judgment  recovered  thereon. 
Id.,  11  68  and  eO;  L.  1886,  ch.  6i& 

f  171.    [Am*dy    1004.]     Defence    of   sberllf    in    action    for 
escnye. 

In  an  action  against  a  sheriff  or  other  officer,  for  the  escape 

of  a  prisoner,  it  is  a  defense,  that  the  escape  was  without  the 

assent  of  the  defendant,  and  that  at  the  commencement  of  the 

action,   he  had  the  prisoner  within  the  liberties,   either  by  his 

voluntary  return  or  by  recapture,  or  that  an  undertaking  required 

to  be  given   by   sections   one   hundred   and   forty-nine   and  one 

hundred  and  fifty  of  this  act,  was  given  and  approved. 

2  R.  S.  435,  i  64;  L.  1804,  ch.  884.    In  effect  April  26,  1804. 
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TIXLS  III. 

A.pplication  of  the  fore^ing  provinLonfl  to  the  procMdincs 

of  a  coroner. 

Sec.  172.  Duties  of  coroner  when  Bherlff  fai  a  party. 
178.  Anjr  one  of  the  coronert  may  act. 

174.  Arrest   of  sheriff  by   ootoner. 

175.  Sheriff;  bow  confined. 

176.  Place  of  confinement  to  be  deemed  a  lail. 

177.  Sheriff  how  admitted  to  jail  liberties;  liability  of  coroner  for  escape. 

178.  Coroner  may  prosecute,  etc.,  bond  for  liberties. 

179.  Duties  of  coroner  where  sheriff  is  plaintiff. 

180.  Such  prisoner  entitled  to  Jail  liberties,  etc. 

181.  E^ape  of  such  prisoner. 

181a.  Duties  of  county  treasurer  in  Erie  county. 

§  172.  Duties  of  icoroner  -when  shertlf  ia  a  party* 

In  an  action  or  special  proceeding,  to  which  the  sheriff  of  a 
county  is  a  party,  a  coroner  of  the  same  coanty  has  all  the  power, 
and  is  subject  to  all  the  duties  of  a  sheriff,  in  a  cause  to  which  the 
sheriff  is  not  a  party;  except  as  otherwise  specially  prescribed  by 
law. 

2  B.  8.  441,  I  84  (3  R.  S.,  6th  ed..  741;  2  ISdm.  4eO). 

S  173.  Any  one  of  tlie  coroners  may  act. 

A  mandate  in  a  civil  action  or  special  proceeding  which  must  or 
may  be  executed  b^  the  coroners,  or  by  a  coroner  of  a  county, 
most  be  directed  either  to  a  particular  coroner,  or  generally  to 
the  coroners  of  that  county.  Where  such  a  mandate  is  directed 
generally  to  the  coroners  of  a  county,  or  requires  them  to  do  any 
act,  it  may  be  executed,  and  a  return  thereto  may  be  made  and 
signed,  by  one  of  them;  but  such  an  act  or  return  does  not  affect 
the  others. 

Id.,  part  of  I  84,  and  {  86. 

I  174.  [Am'd,  18841.]     Arrest  of  ■herlfl  by  coroner. 

Where  a  mandate,  requiring  the  arrest  of  the  sheriff  of  the 
county,  is  directed  to  a  coroner,  he  must  execute  the  same  in  the 
manner  prescribed  by  law,  with  respect  to  the  execution  of  a  simi- 
lar mandate  by  a  sheriff;  and  he  is  authorized  to  take  an  under- 
taking on  the  arrest,  or  an  undertaking  for  the  jail  liberties,  in  a 
like  case,  and  in  like  manner,  and  with  like  effect,  as  where  such 
an  nndertaking  may  be  taken  by  a  sheriff. 

Id..  I  86;  L.  1886.  ch.  848. 

I  175.  Sberlfl)  bo^r  confined.  >^ 

Where  the  actual  confinement  of  a  sheriff  by  a  coroner,  on  a 
mandate,  is  required  or  authorized  by  law,  he  must  be  confined 
by  the  coroner,  in  a  house  situated  within  the  liberties  of  the 
jail  of  the  county,  other  than  the  sheriff's  house,  or  the  jail,  in 
the  same  manner  as  a  sheriff  is  required  by  law  to  confine  a  pris- 
oner in  the  jail, 
u.,   I  87. 

1 176.  Place  of  confinement  to  be  deemed  a  Jail. 

That  house  thereupon  becomes  the  jail  of  the  county,  for  the 
use  of  the  coroner;  and  each  proyision  of  law  relating  to  the  jail, 
or  to  an  escape  from  the  jail,  applies  thereto,  while  the  sheriff  ia 
confined  therein. 

!<!..  M  88  aad  89. 
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f  177.   [  Am'd,  1886.]    Sheriff  how  admitted  to  Jail  llbertl< 
liability  of  coroner  for  escape. 

A  sheriff  so  arrested  must  be  admitted  to  the  liberties  of  the 
jail  of  the  county,  in  a  like  case,  and  upon  executinfif  a  like  under- 
taking to  the  coroner,  as  prescribed  by  law  for  a  prisoner  in  the 
sheriff's  custody.  For  an  escape  of  the  sheriff  from  the  liberties, 
the  coroner  is  liable,  in  the  same  manner,  and  to  the  same  extent, 
as  a  sheriff  for  a  similar  escape;  and  he  may  make  the  same 
defence  as  a  sheriff. 

2  B.  S.  441,  f  90;  L.  1886.  ch.  048. 

1 178.  [Am'd,  1886.1  Rights  of  coroner  to  prosecnte,  npon 
nndertalctns. 

The  coroner  may  prosecute  an  undertaking  for  the  liberties 
taken  by  him,  and  is  entitled  to  all  the  rights,  and  subject  to  all 
the  liabilities,  prescribed  by  law  with  respect  to  a  similar  under- 
taking t  iken  by  a  sheriff.  The  undertaking  may  be  assigned  by 
him,  to  the  party  at  whose  instance  the  sheriff  was  arrested;  and 
the  same  proceedings  may  be  had  thereupon,  as  uiK>n  an  undeF- 
taking  taken  and  assigned  by  a  sheriff  in  a  similar  case. 

Id.,  f  01;  L.  1886,  ch.  648. 

t  179.  Dntlea  of  coroner  -vrhere  aherlff  la  plaintiff. 

A  person  arrested  by  a  coroner,  in  an  action  or  special  pro- 
ceeding, in  which  the  sheriff  of  the  county  is  plaintiff,  must  be 
confined  in  the  jail  of  the  county,  in  a  case  where  such  a  confine- 
ment is  required  or  authorized  by  law;  but  the  coroner  is  not 
liable  for  an  escape  of  the  prisoner  from  the  jail,  after  he  ha« 
been  confined  therein.  A  person  so  confined  must  be  ke^t  and 
treated,  in  all  re  spects,  like  a  prisoner  confined  by  the  sheriff. 

Id.,  i  92,  and  part  of  |  OS. 

§  180.  [Am'dy  1886.]  Snch  prisoner  entitled  to  Jail  llber- 
tlesy  etc. 

A  person  so  arrested  by  a  coroner  is  entitled  to  be  discharged, 
or  to  the  liberties  of  the  jail,  as  the  case  requires,  upon  giying  an 
undertaking  to  the  coroner,  in  the  like  manner,  and  in  a  like  case, 
in  which  a  person  arrested  by  a  sheriff  would  be  entitled  to  be  so 
discharged,  or  to  the  liberties.  The  undertaking  so  given  must  be 
in  all  respects  similar  to  that  required  to  bo  given  to  a  sheriff; 
and  it  has  the  like  effect,  and  may  be  assigned  and  proceeded 
upon  in  like  manner. 

Id.,  iMirt  of  8  03,  and  1  04;  L.   1886,  cL.  048. 

§  ISl.  Bscape  of  snch  prisoner. 

A  coroner  is  answerable  for  an  escape  of  a  prisoner,  admitted 
by  him  to  the  liberties  of  the  jail,  in  the  same  manner  and  to  the 
same  extent,  aa  a  sheriff,  and  may  interpose  a  like  defence. 

f  181-a.  [Added,  1902.]  Dnties  of  count r  treaanrer  In  Brie 
oonnty. 

In  the  county  of  Erie  the  powers  inipoKod  and  the  duties  con- 
ferred upon  coroners  by  tlie  provisions  of  this  title  shall  be  exer- 
cised and  performed  by  tlie  county  treasurer  of  such  county,  and 
such  county  treasurer  shall,  in  the  exercise  and  performance 
thereof,  be  subject  to  the  same  liabilities  and  responsibilities  as 
are  prescribed  in  this  title  in  the  (*asc  of  coroners. 
L.  ItOf.  ch.  075    IB  effect  April  14,    1902. 
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TITLE  IV. 

Po^rers,  duties,  and  liabilitieB  of  an  incoming  and  outgoing 
sheriff,  respectively,  touching  the  matteis  included  in 
this  chapter. 

8«*.    182.  Certificate   to  \»  furnished   to  new  sheriff. 
1K3.   Powern  of  former  KberifT;   when   to  ceaMe. 
18-4.  Jail.    procesK.   etc*.,    to  be  delivered   to  new   sberlff. 
1K3.  Former   sheriff   to   execute   iuHtrument. 
1H«.  Former   sheriff   to  execute   certain    process. 
1A7.  Certain   orders   to  be  delWerd   to  and   returned   by  new  sheriff. 
IHH.  Delivery   of   prisoners,    procesw,   etc.,    how   enforced. 
189.   Under-sheriff,    etc..    when    to   comply    with    foregoing   provisions. 

if  182-189.  [Repealed  by  L.  1909,  ch.  IG.     See  Consolidated 
Laws,  tit.    Coanty  Law,  §  195.] 
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CHAPTER  III. 

Cml  Jurisdiction  of  the  Principal  Courts  of  Record ; 
Organization,  Members,  and  Officers  thereof;  Dis- 
tribution and  Dispatch  of  Business  therein. 

TITLK      I.-Tke  Court  of  ilppealt. 

TITLE    II.— The  (inpreme  Court. 

TITLE  ill.  -The  Court  of  Clftlmi. 

TITLK  lY.— Tlio  City  Coart  of  the  City  of  How-Todu 

TITLE     y.— Tlio  CoDBtr  Courts. 

TITLE  I. 

The  court  of  appeals. 

Article  1.  JarlBdictlOD,   and    mode   of   ezereiBinc   the   Mme;    geuond   powon; 
terms  and   alttings. 
2.  The  clerk  of  the  court. 
8.  The  State  reporter;  publication  and  diatrlbation  of  the  roports. 

ARTICLE  FIRST. 

Jurisdiction,  and  mode  of  exerciaing  the  same  general  powers ; 

terms  and  sittings. 

Sec.  190.  The  jnrifldletlon  of  the  court  of  appeals  In  cItU  actions. 

191.  Limitations,   exceptions  and  conditions. 

192.  [Repealed.] 

198.  Ckturt  may  make  rules. 

194.  Remittitur;    when  Judgment   absolute  to*  be   rendered,   and  proceed- 
ings thereupon. 
196.  Second    and    subsequent    appeals. 

196.  Times  and  places  of  holding  terms. 

197.  Oourt  may  be  held  In  any  building;   adjournments. 
196.  Officers  to  be  appointed  by  court. 

i  11)0.  [Am'd,  1805,  1»17.]  The  Jurisdiction  of  tlie  court 
of  appeals   in   civil   actions. 

From  and  after  the  thirty-first  day  of  May,  nineteen  hundn^d 
and  seventeen,  the  jurisdiction  of  the  court  of  appeals  shall,  in 
civil  actions  and  proceedinj^s,  be  confined  to  the  review  uu(»n  ap- 
peal of  an  actual  determination  made  by  an  appellate  division  of 
the  supreme  court  in  either  of  the  following  cases,  and  no  others: 

1.  An  appeal  may  be  taken  as  of  right  to  said  court  from  a 
judgment  or  order  entered  upon  the  decision  of  an  appellate  di- 
vision of  the  supreme  court  which  finally  determines  an  action  or 
special  proceeding  where  is  directly  involved  the  construction  of 
the  constitution  of  the  state  or  of  the  United  States,  or  where 
one  or  more  of  the  justices  of  the  appellate  division  dissents 
from  the  decision  of  the  court,  or  where  the  judgment  or  order 
is  one  of  reversal   or  modification. 

2.  An  appeal  may  also  be  taken  as  of  right  to  said  court  from 
an  order  of  the  appellate  division  granting  a  new  trial  on  excep- 
tions, where  the  appellants  stipulate  that,  upon  affirmance,  judg- 
ment absolute  shall   be  rendered  against  them. 

3.  An  appeal  may  also  be  taken  from  a  determination  of  the 
appellate  division  of  the  supreme  court  in  any  department,  other 
than  from  a  judgment  or  order  which  finally  determines  an 
action  or  special  proceeding,  where  the  appellate  division  allows 
the  same,  and  certifies  that  one  «>r  more  questions  of  law  have 
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arisen  which,  in  its  opinion,  ought  to  be  reviewed  by  the  court  of 
appeals,  in  which  case  the  appeal  brings  up  for  review  the 
question  or  questions  so  certified,  and  no  other;  and  the  court  of 
appeals  shall  certify  to  the  appelate  division  its  determination 
upon  such  questions. 

4.  An  appeal  may  also  be  taken  from  a  judgment  or  order 
entered  upon  the  decision  of  an  appellate  division  of  the  supreme 
court  which  finally  determines  an  action  or  special  proceeding, 
but  which  is  not  appealable  as  of  right  under  subdivision  one  of 
this  section,  where  the  appellate  division  shall  certify  that  in  its 
opinion  a  question  of  law  is  involved  which  ought  to  be  reviewed 
by  the  court  of  appeals,  or  where,  in  case  of  the  refusal  so  to 
certify,  an  appeal  is  allowed  by  the  court  of  appeals.  8uch  an 
appeal  shall  be  allowed  when  required  in  the  interest  of  sub- 
stantial  justice. 

The  provisions  of  this  section  shall  not  apply  to  an  appeal 
taken  to  the  court  of  appeals  prior  to  the  first  day  of  June,  nine- 
teen hundred  and  seventeen,  but  an  appeal  so  taken  shall  be 
heard  and  determined  under  existing  provisions  of  law. 

Co.  Proc..  f  11.  Am'd  by  L.  1885.  ch.  946;  L.  1917,  eta.  290,  In  effect 
June  1.  1917. 

f  191.  [Am'd,  189S,  1896,  1898,  1900,  1917.]  Llmltatlona, 
•xeeptlona  and  conditions. 

The  jarisdiction  conferred  by  the  last  section  is  subject  to  the 
following  limitations,  exceptions  and  conditions: 

1.  No  appeal  shall  be  taken  to  said  court,  in  any  civil  action  or 
proceeding  commenced  in  any  court  other  than  the  supreme  court, 
court  of  claims,  county  court,  or  a  surrogate's  court,  unless  the 
appellate  division  of  the  supreme  court  allows  the  appeal  by  an 
order  made  at  the  term  which  rendered  the  determination,  or  at 
the  next  term  after  judgment  is  entered  thereupon  and  shall 
certify  that  in  its  opinion  a  question  of  law  is  involved  which 
ought  to  be  reviewed  by  the  court  of  appeals.     (See  S  2261.) 

2.  The  jurisdiction  of  the  court  is  limited  to  the  review  of 
questions  of  law. 

3.  No  unanimous  decision  of  the  appellate  division  of  the  su- 
preme court  that  there  is  evidence  supporting  or  tending  to 
sustain  a  finding  of  fact  or  a  verdict  not  directed  by  the  court, 
shall  be  reviewed  by  the  court  of  appeals.     (See  f  1337.) 

U  1895.  cb.  946:  L..  1896.  eta.  5S9;  L.  1808,  ch.  674;  Lr.  1900.  eta.  592;  L.  1917, 
€b.  290.  Id  effect  June  1,  1917. 

f  192.    IRepealed  Jan.  1,  1896.     L.  1895,  ch.  946.] 

I  19».  [Repealed  by  L.  1900,  ch.  35.  See  Consolidated  Laws, 
tit.     Judiciary  Law,  §$  51,  53.] 

f  194.  Remittitur^  wlten  Jndirnient  absolnte  to  be  ren- 
dered, and   proceedlnv*   tlterenpon. 

The  judgment  or  order  of  the  court  of  appeals  must  be  remit- 
ted to  the  court  below,  to  be  enforced  according  to  law.  Upon 
an  appKeal  from  an  order  granting  a  new  trial,  on  a  case  or  excep- 
tions, if  the  court  of  appeals  determines  that  no  error  was  com- 
mitted in  granting  the  new  trial,  it  must  render  judgment  abso- 
lute upon  the  right  of  the  appellant;  and  after  its  judgment  has 
been  remitted  to  the  court  below,  an  assessment  of  damages,  or 
any  other  proceeding,  requisite  to  render  the  judgment  effectual, 
may  be  had  in  the  latter  court. 

Co.  Proc.,  ptrts  of  H  11  and  12, 
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I  19S.  Second  And  sobBeQaent  appeal*. 

Upon  a  second  and  each  subsequent  appeal,  including  a  case 
where  a  former  appeal  has  been  dismissed  for  a  defect  or  ir- 
regularity, the  time  of  filing  the  return,  upon  the  first  appeal, 
determines  the  place  of  the  cause  upon  the  calendar. 

Id.,  part  of  I  13.     See  post,  ff  780-783. 

§§  196-198.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  S§  54,  57.] 
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ARTlCliB    SBCOND. 

The  clerk  of  the  court. 

Sec  100.   Clork  of   the  court  of  appeals  to  give  bond;   rooma  for  his  offloe. 

200.  To    appoint    a    deputy.       Powers    of    deputy. 

201.  May  employ   aBsistantfi   In   hia   office.      Special   deputy. 

202.  Clcrku  for  Judges  of  the  court  of  appeals. 
2i"i.  Offices  for  judge  of  the  court  of  appeals. 
:!04  208.   [Repealed.] 

II  199-202.  [Repealed  by  L.  1909,  ch.  85.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  §§  58,  62,  250-259,  262;  Public  Build- 
ings Law,  §  3.] 

I  203.  [Repealed  by  L.  1909,  chs.  16  and  35.  See  Consolidated 
I^ws,  tits.  County  Law,  «  12,  Judiciary  Law,  §  55. 

II  204-206.  [Repealed;  Laws  1894,  ch.  135.] 
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ARTICLIB    THIRD. 

The  State  reporter;  publication  and  distribution  of  the  reports. 

Sec.  200.  State   reporter  Is  the   reporter  of  the  court  of  appeals. 

210.  His  duty.    , 

211.  Reporter   not    to   be    interested    In    publication ;    contracts   for   pub- 

llcation. 

212.  Copyright  of   reports. 

213.  Secretary   of   State   to  distribute  reports. 

214.  Unreported    decisions,    etc.,    to    he    delivered    by    reporter    to    suc- 

cessor. 

215.  Opinions,  etc.,   not  to  be  delivered,  except,  etc. 

216.  Certain  opinions   to  be  deposited  with  cleric. 

ii  209-211.  [Repealed  by  L.  1909,  ch.  35.     See  Consolidated 
Laws,  tit.    Judiciary  Law,  §§  60-61,  430,  431,  433.] 

I  212.  [Repealed  by  L.  1909,  chs.  23  and  35.     See  Consolidated 
Laws,  tits.    Executive  Law,  §  31,  Judiciary  Law,  §  435.J 

{  218.  [Repealed  by  L.  1909,  ch.  23.     See  Consolidated  Laws, 
tit.  ExecutiTe  Law,  §  32.] 

il  214-216.  [Repealed  by  L.  1909,  ch.  35.     See  Consolidated 
Laws,  tit.    Judiciary  Law,  §§  256,  432,  434.] 
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TITLE  H. 
Tlie  supreme  court,  including  special  and  trial  terms. . 

Artlale  1.  Jurisdiction  and  powers;  deslciiation  of  terms;  dlstritratlon  of 
business  among  the  terms  and  Judges;  attendants  upon  tbe  sit- 
tings; miscellaneous  provisions. 

2.  Tbe  supreme  court  reportei. 

8.  Stenographers. 

ARTICLB  FIRST. 

Jmritdiction  and  powers;  designation  of  termi;  diMtmbiOUm  ^ 
huHruMu  among  the  temu  and  judgee ;  attendants  vpfm  the  m^ 
tings;  misoeUaneous provisions. 

8«c.  217.  General   jurisdiction   of   supreme   court. 

218.  Supreme   court   may   change   place   of    trial   of    acticms   pending   !■ 

other    courts. 

219.  Judicial   departments. 

220.  JuriiMlictiuu    of   appellate   division    and   powers   of   justices   thereof. 

221.  Clerks,   attendants  a^d  stenographers. 

222.  Governor  may   revolcu   doBignation. 

223.  Designation,    etc..    to   be   Hied   with   secretary*  ol   State. 

224.  [Repealed.] 

225.  Times   and  places  of  holding  terms  of  appellate  division;   bow  a$f 

pointed. 

226.  Appointment   to  be  published; 

227.  [Repealed.] 

228.  When   associate  justice  to  preside. 

229.  Hearing  of  apiieals  when  title  to  public  office  is  Involved. 

230.  Number  of  justices  necessary  for  a  decision. 

231.  Reargoment.   etc.,   when   cause  to  be  heard  In  another  department. 

232.  Appointments  of   terms   of   the  supreme   court. 

233.  Publication   of  appointments. 

234.  Governor  may  aiJpoint  extraordinary  terms;   justices  to  bold  them. 

235.  Powers  of  justices  of  the  supreme  court. 

236.  [Rcpealeil.  1  . 

237.  Governor   to   designate   justices   to   hold   courts   In   certain   cases. 

238.  Place  of  holding  the  terms. 

239.  Trial   of  action    at   chambers  after   adjournment   of  special   term. 

240.  [Repealed.] 

241.  What   judges  may  perform  duties  of  justice  at  chambers. 

242.  Officers    required    to    attend    a    term    of    the    appellate    dlTlsion; 

sheriff's  duty. 

243.  Fees  of  such  officers;   how  paid. 

i  217.   General  Jurisdiction  of  supreme  conrt. 

The  general  jurisdiction  in  law  and  equity,  which  th«  supreme 
<onrt  of  the  State  possesses,  under  the  proTisions  of  the  consti- 
tution, includes  all  the  jurisdiction,  which  was  possessed  and  ex- 
ercined  by  the  supreme  court  of  the  colony  of  New  York,  at  any 
time,  and  by  the  court  of  chancery  in  England,  on  the  4th  day  of 
July,  1V76;  with  the  exceptions,  additions,  and  limitations,  cre- 
ated and  imposed  by  the  constitution  and  laws  of  tbe  State.  Sub- 
ject to  those  exceptions  and  limitations,  the  supreme  court  of 
tbe  State  has  all  the  powers  and  authority  of  each  of  those  courts, 
and  exercises  the  same  in  like  manner. 

1  R.  S.  173,  9  36;  Id.  196,  §  1;  and  I'*-  18^7.  ch.  280.  S  16. 

9  218.  [Am*d,  1896.]  Supreme  eonrt  may  clutnse  place  of 
trial  of  actions  pending  in  other  courts. 

The  supreme  court,  upon  the  application  of  either  party,  may, 
and,  in  a  proper  case,  must  make  an  order,  directing  that  an 
issue  of  fact,  joined  in  an  action  or  special  proceeding,  pending 
in  any  other  court  of  record,  except  the  city  court  of  the  city  of 
Kew  York,  or  a  county  court,  to  be  tried  at  a  term  of  the  su- 
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preme  court  in  another  county,  on  such  termy,  and  under  such 
reguhitions  as  it  deems  just;  and  thereupon  the  issue  must  be 
tried  accordingly.  After  the  trial,  the  cierk  of  the  county,  in 
which  it  has  taken  place,  must  certify  the  minutes  thereof;  wuich 
must  be  tiled  with  the  clerk  of  the  court,  in  which  the  action  or 
special  proceeding  is  pending.  The  subsequent  proceedings  in  the 
last  mentioned  coiurt  must  be  the  saiue,  as  if  tue  issue  had  been 
tried  therein. 

L.    18U5,   ch.    046. 

f  210.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws* 
tit.  Judiciary  Law,  §  70.] 

I  220.'[Am*d,  1895,  lOOO.]  Jurlndictlon  of  Appellate 
Division    and    poif«-erii    of    Janticen    thereof. 

No  justice  of  the  appellate  division  shall  exercise  any  of  the 
powers  of  a  justice  of  the  supreme  court,  other  than  those  of  a 
justice  out  of  court,  and  those  pertaining  to  the  appellate  division 
or  to  the  hearing  and  decision  of  motions  submitted  by  consent 
of  counsel.*  From  and  after  the  last  day  of  December,  eigli- 
teen  hundred  and  ninety-five,  the  appellate  division  shall  have 
the  jurisdiction  now  exercised  by  the  supreme  court  at  its  gen- 
eral terms,  and  by  the  general  terms  of  the  court  of  common 
pleas  for  the  city  and  county  of  New  York,  the  superior  court 
of  the  city  of  New  York,  the  superior  court  of  Buffalo  and  the 
city  court  of  Brooklyn,  and  such  additional  jurisdiction  as  may  be 
conferred  by  the  legislature. 

Am'd  by  L.  1909,  ch.  65.  Also  partly  repoalod  by  L.  1909,  ch.  SS,  See 
Consolidated  Laws,  tit.  Judiciary  Law,  fg  71.  72.  77.  81.  82,  85.  90.  See 
Dote  33  of  notes  of  Board  of  Statutory  Consolidation   at  end  of  code. 

II  221-223.*  [Repealed  bv  L.  1909,  ch.  .%5.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  *§§  72-73,  101,  106,  109,  111,  267,  268, 
270,  271,  307,  347;] 

I  224.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946,  §  2.] 

I  226.  [Repealed  by  Lr.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary   Law,   §   78.] 

I  22G.  [Repealed  by  L.  1909,  chs.  23,  35  and  58.  See  Consoli- 
dated Tiaw.s,  tits.  Executive  Law,  §  33,  Judiciary  Law,  §  79, 
State  Finance  Law,  §  46.] 

j  227.  [Repealed  Jan.  3,  1896;  L.  1895,  ch.  946.] 

I  2:4«.  [Repealed  bv  L.  1909,  ch.  35.  See  Consolidated  Law., 
tit.    Judiciary   Law,   §   80.] 

I  .20.  rAfl<1o«1,  18fH),  1909.1  Hearing:  of  appeals  frlieii 
title  to   public  olHce  Is  Involved. 

An  ai)penl  from  a  judgment  or  decree  in  any  case  in  which  the 
question  of  tha  title  to  a  public  office  is  directly  or  collaterally 
at  issue  or  in  any  manner  involved,  may  be  placed  on  the  calendar 

•  But  ace  Const.,  art.   VI.   I  2,  as  am*d  In  IOCS. 
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and  noticed  for  hearing  on  any  day  in  fhe  appellate  division  of 
the  supreme  court,  in  the  first  department,  or  in  the  court  of  ap- 
peals, and  shall  be  heard  on  said  day. 

U  1S06,  cb.  560.  Amended  by  L.  1909,  ch.  65.  AIro  partly  repealed  by 
L.  1900.  cb.  36.  See  CoxuoUdated  Laws.  tit.  Judiciary  Law,  |  148.  Sea 
note  34  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

f  230.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,   f  82.] 

I  S31.  (Am'd,  1896y  1900^  lOlS.]  Reararnment,  et  cetera, 
when  cause  to  be  heard  In  another  department. 

Where  in  any  case  four  justices  of  the  appellate  division  in  any 
department  are  not  qualified  to  sit  therein,  or  where  the  justices 
qualified  to  hear  the  appeal  are  equally  divided,  the  court  must 
direct  the  same  to  be  sent  to  another  department  to  be  specified 
in  the  order  to  be  there  heard  and  determined.  Where  in  any 
case  when  an  appeal  to  the  appellate  division  of  any  depart- 
ment comes  on  for  argument,  and  the  justice  before  whom  the 
action  was  tried  or  who  granted  the  order  appealed  from,  is  a 
member  of  such  appellate  division,  the  appellant  may  make  an 
application  to  such  appellate  division  for,  and  the  court  may 
grant,  an  order  directing  that  such  appeal  be  sent  to  an  adjoin- 
ing department  to  be  specified  in  the  order,  to  be  there  heard 
and  determined.  The  appellate  division  may  in  any  other  appeal 
make  an  order  in  the  furtherance  of  justice,  directing  that  such 
appeal  be  sent  to  the  appellate  division  of  any  department  to 
be  there  heard  and  determined. 

L.  1870.  cb.  408,  pts.  of  i|  6,  10.  Amended  by  L.  1895,  cb.  946;  L.  1900, 
cb.  209;  L.  1915,  cb.  653,  in  effect  May  8.   1915. 

f  232.  [Repealed  by  L.  1909,  ch.  SSy.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §§  28,  29,  84,  96,  148-150.] 

I  23S.  [Repealed  by  L.  1909,  chs.  23,  35  and  58,  See  Con- 
solidated Laws,  tits.  Executive  Law,  §  33,  Judiciary  Law,  §  151, 
State  Finance  Law,  §  46.] 

I  234.  [Repealed  bv  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §'§  79,  153.] 

f  236  [Am'd,  1806»  1800,  190&.]  Power*  of  Jnatloes  of 
the  ■vpreme  court. 

Any  justice  of  the  supreme  court  has  power  to  hold  a  special  or 
trial  term  of  the  supreme  court  for  the  whole  or  any  portion  of 
the  term;  and  to  act  upon  any  business,  which  regularly  comeh 
before  the  term  in  which  he  is  sitting,  except  where  he  is  per- 
Honally  disqualified  from  sitting,  in  a  particular  action  or  special 
proceeding.  Each  justice  must,  at  all  reasonable  times,  when  not 
ongage<l  in  holding  court,  transact  such  judicial  business  as  may 
be  done  out  of  court. 

U  1893  cb.  946;  U  1900,  cb.  384.  Amended  by  L.  1909,  ch.  65.  Also 
Wrtly  repealed  bv  L.  1909,  ch.  35.  See  Consolidated  Laws,  tit.  Judiciary 
Uw,  I  155.  See  note  35  of  notes  of  Board  of  Statutory  Consolidation  at 
end  of  Code. 

I  236.   [Repealed  Jan.  1,  1896;  L.  1895,    ch.  946.1 

n  237-288.  [Repealed  by  L,  1909,  ch.  35.  See  Consolidated 
Laws,  tit  Judiciary  Law,   §§  86,  152. J 
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I  230.  [Am'd,  1800.1  Trlnl  of  action  at  chambers  after 
adjonrouient   of  siiectal   term. 

An  action  triable  by  the  supreme  court,  without  a  jury,  which 
was  upoi^  the  caleudar  of  the  term  before  it  was  adjouruetl  as 
provided  iu  section  one  hundred  and  forty-eight  of  judiciary  law, 
may  be  tried  at  a  term  so  adjourned,  and  held  at  chambers,  by 
consent  of  both  parties,  but  not  otherwise. 

Co.  Proc.,  part  of  i  24.  Ameiulcil  bj'  L.  1909.  cb.  65.  Also  partly  re- 
pealed by  L.  1009,  oh.  35.  S(>o  Conciolldated  Laws,  tit.  Judiciary  Law, 
81  148.  276,  364,  404.  See  note  36  of  noteti  of  Board  of  Statutory  Con- 
aolldatloQ  at  end  of  code. 

I  240.  [Repealed  Jan.  1.  1996;  L.  1895,  ch.  946.] 

I  241.  [Added,  1010.1  IVhat  Judares  mar  perform  datlea 
of  Justices    at    chambers. 

A  county  judife  within  his  county  possesses,  and  upon  proper 
application  must  exercise,  the  power  conferred  by  law  in  general 
lanf?uage  upon  an  officer  authorized  to  perform  the  duties  of  a 
justice  of  the  supreme  court  at  chambers  or  out  of  court. 

Added  by  L.   1010,   cb.  675.     In  effect  June  22,  1910. 

ThlH  section  takes  the  place  of  tbc  Rnmo  section  wblcb  was  repealed  bif 
JndtcUry  Law    (L.   1900,   cb.   35),   I   800. 


e.3>t.2«a.2       SUPJifiME  COURT  REPOKTER.  §§  244-50 


ARTICLES    SBCOND. 

The  Bupr&tne  court  reporter. 

Sec.  244.  Meeting  for  appointitent. 

245.  Special    moetlng   for    apiwlDtment    or    removal. 
240.  Duties   of   reporter;   opinions   to   be   furulMhed. 

247.  Publication    of    reports;      coutracta    tlicrffor. 

248.  Papem   and   opinions    to   be   furnished   to   the   reporter. 
240.  Cop^-rlKht;   distribution  by   secretary   of  state. 

250.  Salary   and   expenses. 

if  244-248.  [Repealed  by-  L.  1909,  ch.  35.     See  Consolidated 
Laws,  tit.    Judiciary  Law.   §§  90-92,  2G4,  437-443.  J 

I  249.  [Repealed  by  L.  1909,  chs.  23  and  35.    See  Consolidated 
Laws,  tita.  Executive  Law,  §§  31-32,  Judiciary  Law,   §  444.  J 

i  200.  [Repealed  by  L.  1909.  ch.  35.     See  Consolidated  Laws, 
tit.  Judiciary  Law,  §  445.] 
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article:  trird. 

stenographers. 

S5ec.  251.  Stenographers. 
252-253.    [Kopealed.] 
254.  Stenoffrupherft   In   Klnffs   county. 
255     Ills    &8Mlsitti.ut 

266!  StenoprtipherH'  In  other  counties  of  second  Judicial  district  and  also 
In    the    ninth    judicial   district. 

257.  Their  RalarlcH;   how  paid. 

258.  Stenographers    for   certain   Judicial    districts. 

259.  Their  salaries;   how   paid. 

260.  Their  expenses;   bow   paid. 

261.  [Kepeale<T.l 

262.  Temporary   stenographer. 

I  251.   [Am*cl,  IHDS.]      Stenoflrraphers. 

If  the  justice  presiding  requires  a  copy  of  any  proceedings  writ- 
ten out  at  len^^th  from  sten(»jjrraphic  notes,  he  may  make  an 
order,  directing  ojie-half  of  the  stenographer's  fees  therefor,  to  be 
paid  by  each  of  the  i)arties  to  the  action  or  special  proceeding,  at 
the  rate  of  ten  cents  for  each  folio  so  written  out,  and  may  en- 
force payment  thereof.  Any  such  copy  shall  be  accessible  to, 
and  may  be  examined  by,  any  of  the  counsel  in  the  cause.  If 
there  are  two  or  more  parties  on  the  same  side,  the  order  may 
direct  either  of  them  to  pay  the  sum  payable  by  their  side,  for 
the  stenographer's  fees:  or  it  may  apportion  the  payment  thereof 
among  them,  as  the  justice  deems  just. 

L.    1895.    ch.    946. 

I  252.  [Repealed  Jan.  1,  1800;  L.  1895,  ch.  946.] 

f  258.  [Repealed  Jan.  1,  1800;  L.  1895,  ch.  946.] 

if  254-200.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.    Judiciary  Law,  $§   161,   1B4,  309,  312-314,  316.] 

I  261.   [Repealed  Jan.  1,  1891:  Laws  1890,  ch.  420.] 

.J  ?*^*.  [l^^l>^"^^<i  Kl  li;^!^^^'  ^^>-  35.     See  Consolidated  Laws, 
tit    Judiciary  Law,  §§  162,  ir>3.] 
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TITIiE  m 

.    ARTICLiB   ONB. 

Court  of  Claims. 

Added  by  "L,   189Ty   ch.   86.      In   effeet   Mareh   9^  1897* 

Sec.  263.  Court    of  Claims. 
2H4.  Jurifldiction. 

265.  Ralefl  and  procedure. 

266.  Officers. 

267.  Seal  of  court. 

2GH.  Sessions,  duty  of  sheriff. 

269.  Judgments. 

'iT^Duty  of  attorney-veneral  and  supolntendent  of  pvUie  WOrkU 

271.  Record  of  proceedings;  report. 

272.  Expenses  of  procuring  testimony  on  commission. 

273.  Annual  report  to  comptroller. 

274.  Coftts  not  to  be  taxed. 

275.  Appeals. 

276.  Time  and  manner  of  taking  appeal. 

277.  Oaae  on  appeal. 

278.  Preference  on  appeals. 

279.  Salarr  of  commiMloners  of  claims. 

280.  Salaries  of  officers  of  court  of  claims. 

2S1.  Interpleader,  consolidation  and  new  parties. 
282  314.   [Repealed.] 

I  268.    [Am'd,  1994,   1906,  1911,  191 S.]     Court  of  elalma. 

The  hoard  of  claims  is  hereby  abolished  and  the  court  of  claims 
re-established.     Such  court  shall  consist  of  three  judges,  to  be 
known  as  judges  of  the  court  of  claims,  who  shall  be  appointed 
by  the  governor,   by   and   with   the   advice   and   consent   of   the 
senate.    The  judges  first  appointed  shall  be  appointee  for  terms 
of  three,  six  and  nine  years,  respectively,  from  the  first  day  of 
January  of  the  calendar  year  in  which  such  appointments  shall 
be  made.    -Thereafter  the  full  terra  of  office  of  each  judge  shall 
be  nine  years.     Whenever  the  term  of  office  of  a  judge  shall 
expire,  or  his  office  become  vacant  from  any  cause,  his  successor 
shall  be  appointed  for  the  unexpired  term.     Notwithstanding  the 
I>roTi8ion8  of  section  five  of  the  public  officers  law,  a  judge  of 
the  court  of  claims   shall  hold   over  and   continue   to   discharge 
the  duties  of  his  office,  after'  the  expiration  of  the  term  for  which 
he  shall  have   been   chosen,  until   his   successor  shall   be   chosen 
ard  nualified,   but   after  the  expiration  of  such   term   the  office 
•  shall  be  deemed  vacant  for  the  purpose  of  choosing  his  successor. 
By  an  order  to  be  filed  in  the  office  of  the  secretary  of  state, 
the  governor   shall    designate    one    of    the    judges    as    presiding 
judf^e,  who  shall  act  as  such   during  his   term,   and   thereafter 
upon  the  ap[x>intment  of  his  successor,  the  governor  shall  d*(^sig- 
nate  such  successor  or  any  other  judge  of  the  court  as  presiding 
jadipre,  who  shall  act  as  such  during  his  term.     The  office  of  com- 
mifisioner  of  claims  is  hereby   abolished,   but  the   commissioners 
uow  in  office  .shall  continue  to  have  the  powers  and  duties  of  com- 
misBioners    of    claims    until    the   appointment    and    (lualification 
of  jndges  of  the  court  of  claims,  Except  that  after  this  section  as 
amended  takes  effect  and  until  the  appointment  and  qualifica- 
tion of  judges  of  the  court  of  claims  they  shall  not  hear,  try 
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or  determine  any  claim,  or  entertain  a  motion  or  make  an  order 
affecting  the  substantial  rights  or*  a  party.  During  the  period 
of  three  months  after  the  first  appointment  and  qualification 
of  judges  hereunder,  such  commissioners  shall  have  power  to 
determine  and  dispose  of  questions,  claims  and  matters  which 
shall  have  been  finally  submitted  to  and  heard  by  such  board  on 
or  before  January  twenty-third,  nineteen  hundred  and  fifteen, 
in  the  same  manner  and  with  the  same  effect  as  if  such  board 
had  not  been  abolished.  Such  commissioners  shall  for  their 
services  rendered  during  such  period  of  three  mouths  receive 
compensation  at  the  rate  of  five  hundred  dollars  per  month.  A 
judge  of  the  court  of  claims,  appointed  under  the  provisions-  of 
this  section,  as  amended,  must  be  an  attorney  and  counselor-at- 
law  admitted  to  practice  in  the  courts  of  this  state,  of  at  least 
ten  years'  experience  in  practice.  A  judge  shall  not  during  his 
term  of  office  practice  the  profession  of  law,  or  act  as  referee 
in  any  action  or  proceeding  in  any  court  of  this  state.  A  judge 
shall  not  hold  any  other  office  or  public  trust  to  which  any 
salary  or  compensation  is  attached,  nor  serve  as  a  member  of 
any  political  committee.  Except  as  herein  otherwise  provided, 
the  judges  appointed  under  this  section  shall  have  jurisdiction 
to  hear  and  determine  all  matters  pending  in  the  court  of  claims 
at  the  time  they  shall  take  office,  and  all  matters  pending  in 
the  board  of  claims  at  the  time  when  this  section,  as  amended 
takes  effect,  shall  be  heard  and  determined  by  the  court  of  claims. 
But  if  any  matter  or  claim  be  left  undisposed  of  by  the  com* 
missioners  of  claims,  the  court  of  claims  shall  have  jurisdiction 
thereon.  Whenever  in  this  act  or  in  any  other  statute,  heretofore 
enacted  or  enacted  at  the  legislative  session  of  the  year  nine- 
teen hundred  and  fifteen,  reference  is  made  to  the  board  of  claims 
or  any  officer  thereof,  the  same  shall  be  deemed  to  refer  to  and 
mean  the  court  of  claims  or  an  officer  thereof.  A  determina* 
tion  of  the  board  of  claims,  heretoiore  rendered  shall  have  the 
same  force  and  effect  and  be  subjected  to  the  same  procedure 
as  provided  in  this  article  for  a  judgment. 

L.  1904,  vh.  IC:  L.  1906.  ch.  692;  L.  1911,  ch.  866;  L.  1916,  cb.  1,  in 
effect  Jan.   28,    1915. 

ly.  1913,  ch.  100,  i  2,  proTldes:  '*  Tlie  provisions  of  uection  two  hundred  and 
sixty-three  of  the  code  of  civil  procedure,  as  amended  by  chapter  one  of  the 
laws  of  nlnetMH'n  hundred  and  fifteen  in  relation  to  the  qualllloation  of 
Judsres  of  the  court  of  claims,  nhall  not  prevent  a  Jud^e  of  ench  court  frcoD 
aerving  as  a  member  of  a  couHtltutlonal  convention  and  receiving  the  salaiT 
or  compensation   attached  to  such  office." 

S  2<t4.  [Am'd,  1905,  lOOe,  1908,  1912,  1915,  1917.]  JarliH 
diction. 

The  court  of  claims  possesses  all  of  the  powers  and  jurisdic- 
tion of  the  former  board  of  claims.  It  also  has  jurisdiction  to  hear 
and  determine  a  private  claim  against  the  state,  including  a  claim 
of  an  executor  or  administrator  of  n  decedent  who  left  him  or 
her  surviving  a  husband,  wife  or  next  of  kin,  for  damages  for  a 
wrongful  act,  neglect  or  default,  on  the  part  of  the  state  by 
which  the  decedent's  death  was  caused,  which  shall  have  accrued 
within  two  years  before  the  filing  of  such  claim  and  the  state 
hereby  consents,  in  all  such  claims,  to  have  its  liability  deter- 
mined. It  may  also  hear  and  determine  any  claim  on  the  part 
of  the  state  against  the  claimant,  or  against  his  assignor  at  the 


*  Bo  in  original. 
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time  of  the  assignment,  and  must  render  judinnent  for  such 
som  as  should  be  paid  by  or  to  the  state.  But  the  court  has  no 
JQfisdietion  of  a  claim  submitted  by  law  to  any  other  tribunal 
or  officer  for  audit-  or  determination  except  where  the  claim  is 
founded  upon  express  contract  and  such  claim,  or  some  part 
thereof,  has  been  rejected  by  such  tribunal  or  officer.  In  no 
case  shall  any  liability  be  implied  against  the  state,  and  no 
award  shall  be  made  on  any  claim  against  the  state  except  upon 
sach  legal  evidence  as  would  establish  liability  against  an  indi- 
vidual or  corporation  in  a  court  of  law  or  equity.  No  claim 
other  than  for  the  appropriation  of  land  shall  be  maintained 
ajcainst  the  st^te  unless  the  claimant  shall  within  six  mouths 
after  such  claim  shall  have  accrued,  file  in  the  office  of  the  clerk 
of  the  board  of  claims  and  with  the  attorney-general  a  written 
notice  of  intention  to  file  a  claim  against  the  state,  stating  the 
time  when,  and  the  place  where  such  claim  arose  and  in  detail 
the  nature  of  the  same,  whch  notice  shall  be  signed  and  verified 
b^  the  claimant  before  an  officer  authorized  to  administer  oaths. 
The  attorney-general  may  require  any  person  filing  such  a  notice 
of  claim  for  any  cause  whatever  against  the  state  to  be  sworn 
before  him  or  one  of  his  deputies  designated  by  him  for  that 
parpose  within  the  county  or  the  claimant*s  residence,  relating 
to  such  claim,  and  when  so  sworn,  to  answer  orally  as  to  any 
facta  relative  to  the  justness  of  such  claim.  Whenever  any 
claim  for  the  appropriation  of  property  is  pending  or  has  been 
determined  in  the  court  of  claims  and  the  attorney-general  is 
required  by  law  to  examine  the  title  of  the  claimant  thereto, 
prior  to  the  paj'ment  of  an  award,  the  attorney-general  may 
require  such  claimant  to  be  sworn  before  him  or  one  of  his 
deputies  designnte<]  by  him  for  that  purpose  within  the  county 
of  the  claimant's  residence,  or  if  the  claimant  be  a  corponition 
within  the  county  where  its  principal  place  of  business  in  this 
state  is  located,  or  if  the  claimant  be  a  nonresident  within  the 
county  where  the  property  is  situated,  relating  to  such  title,  and 
when  so  sworn,  to  answer  orally  as  to  any  facts  relative  to  the 
title  of  such  proi>erty.  The  attorney-general  may  also  require 
such  claimant  to  file  with  him  an  affidavit  stating  any  nAterial 
facts  relating  to  such  title.  Wilful  false  swearing  before  the 
attorney-general  or  deputy  attorney-general  is  perjury  and  punish- 
able as  such.  I'ro-vided  further,  that  nothing  herein  contained 
shall  be  construed  to  allow  the  court  to  hear  any  claim  which 
as  between  citizens  of  the  state  would  be  barred  by  lapse  of 
time  or  of  any  claim  heretofore  accrued  and  of  which  the  said 
court  or  board  has  had  jurisdiction  and  which  was  barred  by 
lapse  of  time  at  the  date  when  this  sectioin,  as  amende<l,  takes 
effect.  Provided  further,  that  the  court  shall  have  jurisdiction, 
and  may  hear  and  determine  all  claims  accrued  and  actually  filed 
at  any  time  prior  to  September  first,  nineteen  hundred  and 
twelve,  and  filed  within  two  years  from  the  time  they  accrued, 
though  no  notice  of  intention  to  file  was  given,  as  required  by  this 
section,  if  such  claims  when  filed  were  not  barred  by  lapse  of  time 
and  the  court  or  board  had  jurisdiction  and  authority  to  hear  ami 
determine  the  same  exc€»pt  for  the  lack  of  such  notice:  and  such 
jurisdiction  shall  attach  without  refiling  or  previous  notice. 

Am'd  by  L.    1005.    ch.   370;   L.    1006.   ch.   092;    L.   1008,   ch.   .510;   L.    1012. 
du  M5;  U  1015.  ch.  1;  L.  1917,  cb.  204.  in  effect  Sept.  1,   1017. 

I  265.    [Ain*d,    1000,    1016.]    Rulen    and    procedare. 

The  court   may   establish    rules    for   its   government,    and    the 
regulation  of  practice  therein;  pi  escribe  the  forms  and  methods 
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of  procedure  before  it,  vacate  or  modify  judgments,  and  grant 
new  trials,  and  except  as  otherwise  provided  in  said  rules  and 
regulations,  or  the  code  of  civil  procedure,  the  practice  shall 
be  the  same  as  in  the  supreme  court.  Rul^s  of  the  board  of 
claims  or  former  court  of  claims,  now  in  force,  shall  continue  to 
be  the  rules  of  the  court  of  claims  until  changed  by  such  court. 
Am'd  by  L.  1906,  ch.  692;  L.  1915,  ch.  1,  In  effect  Jan.  28.  191S. 

§  265-a.    [Added,  1918.]    Perpetaatins  teat  I  monr* 

At  any  time  after  a  claim  shall  have  been  filed  R.gainst  the 
state,  testimony  in  relation  thereto  may  be  perj^etuated,  upon  the 
application  of  the  attorney-general  or  of  a  claimant  to  the  court 
of  claims  or  a  judge  thereor,  in  accordance  with  rules  and  regu- 
lations which  the  court  of  claims  is  hereby  authorized  to  estab- 
lish for  the  puri)ose,  or,  in  the  absence  thereof,  in  substantial 
accordance  with  chapter  nine,  title  three,  articles  one  and  two 
of  the  code  of  civil  procedure;  provided,  however,  that  at  any 
time  after  the  state  shall  have  lawfully  appropriated  lands, 
structures,  waters,  franchises  or  any  other  property  whatsoever, 
the  attorney-general  or  a  claimant  may  apply  to  a  justice  of  the 
supreme  court  for  the  perpetuation  of  testimony  pursuant  to 
chapter  fourteen,  title  one,  article  ten  of  the  code  of  civil  pro^ 
cedure  and  upon  such  application  it  shall  not  be  necessary  to 
show  that  the  property  for  one  j'^ar  next  preceding  the  date  of 
the  petition  has  been  in  the  possession  or  the  state,  or  in  the 
p<)ssession  of  the  state  and  those  from  whom  the  state  derives 
title,  either  as  sole  owner  or  as  joint  tenant  or  as  tenant  in 
common.  The  court  of  claims  or  the  judge  thereof  or  the  Justice 
of  the  supreme  court  to  which  or  to  whom  any  such  application 
is  made  may  direct  the  depositions  to  be  taken  before  tne  court 
of  claims  or  before  one  or  more  judges  thereof  or  before  an 
official  referee  acting  pursuant  to  either  chapter  two  hundred 
and  twenty-nine  of  the  laws  of  nineteen  hundred  and  eleven  or 
section  one  hundred  and  fifteen  of  the  judiciary  law. 

Added  by  L.   1918.  ch.   180.  In  effect  Apr.   10,  1918. 

§   Sfie.    [Am'dy  1906,  1909,  1911,  1916.]    OAcers. 

The  court  of  claims  shall  appoint  and  may  at  pleasure  remove, 
a  clerk,  a  stenographer,  and  an  attendant,  who  shall  also  act 
as  messenger;  and  they  shall  perform  such  duties  as  the  court 
may  prescribe.  Before  entering  upon  the  duties  of  his  office, 
the  clerk  shall  make  and  file  in  the  office  of  the  comptroller.  « 
bond  for  the  faithful  performance  of  his  duties  in  an  amouDt 
and  with  sufficient  sureties  to  be  approved  by  at  least  two  of  the 
judges,  which  approval  shall  be  endorsed  on  said  bond.  The 
court  may  also  appoint  such  other  employees  as  may  be  needed. 
The  ch'rk  and  stenographer  appointed  by  the  board  of  clainw 
are  continued  as  such  officers  and  employees  of  the  court  of 
claims  until  the  appointment  and  qualification  of  their  successors, 

AmM  by  L.  1906.  ch.  602:  L.  1009.  ch.  586;  L.  1911,  ch.  856;  L.  1915. 
ch.    1.   In  effjHt  Jan.   28,   1915. 

§  2267.  Seal  of  Court. 

The  cotirt  shall  adopt  and  procure  an  official  seal,  with  suitable 
device  and  inscription.  A  description  of  such  seal,  with  an  im- 
pression thereof,  shall  be  filed  in  the  office  of  the  secretary  of 
state.  The  expenses  of  procuring  such  seal  shall  be  paid  out  of 
the  contingent  fund  of  the  court. 
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f  208.   [Am*d  1900,  1811,  1916.]   Sesatona;  duty  of  aherilT. 

The  court  shall  hold  at  least  eight  sessions  each  year,  and 
unless  otherwise  ordered  by  the  court  shall  be  held  as  follows: 
On  the  fourth  Monday  of  January  at  the  city  of  Albany;  on  the 
third  Monday  of  February  at  the  city  of  Syracuse;  on  the  fourth 
Monday  of  March  at  the  city  of  Utica;  on  the  fourth  Monday  of 
April  at  the  city  of  Albany;  on  the  fourth  Monday  of  May  at 
the  city  of  Rochester;  on  the  third  Monday  of  June  at  the  city 
of  Buffalo;  on  the  fourth  Monday  of  September  at  the  city  of 
Albany;  on  the  fourth  Monday  of  November  at  the  city  of  Al- 
bany, and  it  may  also  hold  adjourned  or  special  sessions  at  such 
other  timc^  and  places  in  the  state  as  it  may  determine.  It  may 
alfio  hold  a  session  and  take  testimony  where  the  claimant  resides 
or  where  the  claim  is  alleged  to  have  arisen,  or  in  the  vicinity, 
and  may  view  any  premises  affected  by  the  proceedings,  and  in 
case  of  any  appropriation  of  land  by  the  state,  the  value  of  which 
shall  exceed  five  hundred  dollars,  it  shall  be  the  duty  of  the 
court,  or  the  judge  or  judges  hearing  the  claim,  to  view  the 
premises  affected  by  the  appropriation.  The  sheriff  of  any  county, 
except  Albany,  shall  furnish  for  the  use  of  the  court  suitable 
rooms  in  the  court  house  of  his  county  for  any  session  ordered 
to  be  hold  thereat  and  shall  if  recjuired  attend  said  session.  His 
fees  for  attendance  shall  be  paid  out  of  the  contingent  fund 
of  the  court  at  the  same  rate  as  for  attending  a  term  of  the 
supreme  court  in  that  county. 

A  session  of  the  court  may  be  conducted  and  testimony  and 
pr«M>f  taken  and  arguments  heard  thereat,  by  one  or  more  judges 
to  be  designated  by  the  presiding  judge;  but  no  determination  or 
judgment  of  the  court  shall  be  rendered  except  upon  the  concur- 
rence of  at  least  two  of  the  judges  of  the  court.  Not  more  than 
three  judges  shall  sit  in  any  case. 

Adjourned  or  special  sessions  of  the  board  of  claims  heretofore 
desi;;nated  to  be  hereafter  held,  shall  be  held  as  sessions  of  the 
court  of  claims  unless  such  court  shall  cancel  such  designation. 

Am'd  by  L.  1006,  ch.  692;  L.  1911,  ch.  856;  L.  1915,  chs.  1,  100.  In 
effect  Mar.  10,   1915, 

S  208-a.  [Addedy  1917.]  DIapoaltlon  of  adverae  and  con- 
flfcttnir   clalma.  ' 

If  there  are  adverse  and  conflicting  claims  to  the  lands,  struc- 
tures, waters,  franchises  or  any  other  property  whatsoever  law- 
fully appropriated  by  the  state  or  an  apparent  lien  or  incumbrance 
on  the  property  so  appropriated  or  on  any  interest  therein,  or  to 
the  award  therefor,  unless  the  holders  of  such  adverse  or  conflict-  ;^ 

ing  claims  or  the  owner  of  such  lieu  or  incumbrance  shall  consent  ^ 

that  their  respective  interests  may  be  determined  by  the  court  of 
claims,  or  if  the  owners  of  any  property  so  appropriated  or  of 
any  interests  therein  are  indeterminable  or  unknown,  the  court 
jhall  direct  the  comptroller  to  deposit  the  amount  awarded  in  any 
bank,  in  which  moneys  belonging  to  the  fund  from  which  such 
compensation  is  payable  may  be  deposited,  to  the  account  of  such 
award,  to  be  paid  and  distributed  to  the  persons  entitled  to  the 
same  as  ordered  by  the  supreme  court  on  application  of  any 
person. 

Add<«d  by  L.  1917,  ch.  730.     In  effect  June  5,  1017. 

i  sum.   [Am'd,  1901,  1900.]    Jndgrmenta. 
.  iTie  determination  of  the  court   upon  a   claim  shall  be  by  a 
jndgrneut  to  be  entered  in  a   book  to  be  kept  by   the  clerk  for 
that  purpose,  and  signed  and  certified  by  him.     Within  ten  days 
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after  the  entry  of  the  juo'Mrnient,  the  clerk  Hhall  serve  a  cortified 
copy  thereof  on  the  elaiiiiaiit  or  hit;  attorney  and  also  upon  the 
attorney -general.  If  the  claim  arisen  in  a  case  where  the  state 
seeks  to  appropriate  or  has  appropriated  laud  for  a  public  use. 
the  jud^nuent  shall  contain  a  description  of  such  land.  A  tran- 
script of  a  judgment  in  favor  of  the  state,  certified  by  the  clerk 
of  the  court,  may  be  filed  and  docketed  in  the  clerk*s  office  of 
any  county;  and  upon  being  so  docketed  shall  become  and  be  a 
lien  upon  the.  property  of  the  claimant  in  that  county,  to  the 
same  extent  and  enforceable  by  execution  in  the  same  manner, 
as  a  judgment  of  the  supreme  court.  A  final  judgment  against 
the  claimant  on  any  claim  prosecuted  as  provided  m  this  article 
shall  forever  bar  any  further  claim  or  demand  against  the  state 
arising  out  of  the  matters  involv€»d  in  the  controversy.  Interest 
shall  be  allowed  on  each  judgment  of  the  court  of  claims  from 
the  date  thereof  until  the  twentieth  day  after  the  comptroller  is 
authorized  to  issue  his  warrant  for  the  payment  thereof  or  until 
payment,  if  payment  be  made  sooner.  But  no  such  judgment 
shall  be  paid  until  there  shall  be  filed  with  the  comptroller  a 
copy  thereof  duly  certified  by  the  clerk  of  the  court  of  claims 
together  with  a  certificate  of  the  attorney-general  that  no  appeal 
from  such  judgment  has  been  or  will  be  taken  by  the  state, 
and  a  release  and  waiver  b^v  the  attorney  for  the  claimant  of 
any  lien  for  services  upon  said  claimant*s  cause  of  action,  claim, 
award,  verdict,  report,  decision  or  judgment  in  favor  of  said 
claimant,  which  said  attorney  may  have  thereon  under  and  by 
virtue  of  section  four  hundred  and  seventy-five  of  the  judiciary 
law;  and  where  damages  are  awarded  for  the  permanent  appro- 
priation of  laud  for  a  public  use,  there  shall  also  be  filed  with  the 
comptroller,  a  satisfactory  abstract  of  title  and  certificate  of 
search  as  to  incumbrances,  showing  the  person  demanding  such 
damages  to  be  legally  entitled  thereto.  The  provisions  of  this 
section  as  to  limitation  of  interest  shall  not  apply,  however,  to 
judgments  paid  from  the  various  trust  funds  or  sinking  funds  of 
the  state,  which  funds  shall  be  entitled  to  interest  until  the 
twentieth  day  after  an  appropriation  is  available  for  the  reim- 
bursement thereof  or  imtil  payment,  if  payment  be  sooner  made. 

Am'd  by  U  1001.  ch.  440:  L.  1909.  cb.  65,  |  8.  Soe  Dot(>  .37  of  notM 
Of  Board  of  R-tatutory  (VmtM'lldiitlon  at  end  of  oo4le. 

§  270.  [Am'dy  1905.1  DatF  of  attorney-ffen^ral  and  ■«• 
perlntendent   of  public    ^vorkii. 

The  attorney-general  shall  represent  the  state  in  all  proceed- 
ings relating  to  claims.  In  all  cases  of  canal  claims  a  copy  of 
each  such  claim  and  of  notice  of  claim  which  is  or  mav  here- 
after be  required  to  be  filed  with  the  court  of  claims  shall  be 
filed  with  tlie  snperinten<lent  of  public  works  who  on  request 
from  the  attorney -general,  shall  furnish  such  assistance  aa  he 
may  require  in  subpoenaing  witnesses  and  preparing  the  oases 
for  trial.  The  attorney-general  may  designate  a  clerk  in  his  offlce 
to  assist  in  the  preparation  of  cases  for  trial  and  to  attend  a  term 
of  the  court.  And  no  claims  brought  against  the  state  on  account 
of  the  canal  shall  be  settle*!  or  compromised  for  any  amount 
without  the  written  consent  thereto  by  the  superintendent  of 
public  works  or  his  duly  authorized  representative. 

L.    1905,   ch.    370.      In  effect   May  4,    190r>. 

&  271.  Record  of  proceedlnnrai  report. 

The  court  shall  keep  a  record  of  its  proceedings,  and,  at  the 
commencement  of  each   session   of  the  legislature,   and  at   such 
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other  times  during?  the  session  ns^tt  may  deem  proper,  or  as  the 
senate  or  assembly  iway  retjuest,  report  to  the  legislature  the 
claims  upon  which  it  has  finally  acted,  with  a  statement  of  the 
judgment  rendered  in  each  case. 

S  8T2.  Expense  of  procvrlns  teatlmony  on  commission. 

When  testimony  is  taken  on  commission  at  the  instance  of  the 
claimant,  the  expense  thereof  including  the  fees  of  the  commis- 
sioner, shall  be  paid  by  the  claimant;  and  when  taken  at  the 
instance  of  the  state,  such  fees  and  all  expenses  incurred  by  the 
attorney-general  shall  be  paid  out  of  the  contingent  fund  of  the 
court. 

{  273.  Annual  report  to  comptroller. 

On  the  first  day  of  January  in  each  year,  the  clerk  shall  report, 
to  the  comptroller,  under  oath,  a  detailed  statement  of  iiis  dis- 
bursements made  under  the  direction  of  the  court  from  its  con- 
tingent fund  during  the  preceding  year. 

I  274.   [Am*dy  1900.}  Costs  not  to  be  taxed. 

Costs,  witnesses'  fees  and  disbursements  shall  not  be  taxed, 
nor  shall  counsel  or  attorneys*  fees  be  allowed  by  the  court  to  any 
party.  The  said  court  of  claims,  whenever  the  appraised  value 
of  the  premises  appropriated  shall  be  less  than  two  hundred  dol- 
lars, shall  in  their  award  make  a  reasonable  aUowance  for  the 
expense  of  procuring  the  abstract  of  title  and  certificate  of  search 
as  to  incumbrances,  which  the  statutes  require  shall  be  furnished 
the  comptroller  before  payment  of  any  damages  which  may  be 
awarded  for  the  permanent  appropriation  of  land  or  water. 

Am'd  by  L.  1909,  ch.  65,  |  3.  NVw  matter  is  L.  1884,  eh.  336,  |  3.  See 
note  37a  of  notes  of  Board  of  Statutory  ConaoUdatlon  at  end  of  code. 

S  276.  Appeals. 

Either  party  may  appeal  from  an  order  or  judgment  of  the 
court  of  claims  to  the  appellate  division  of  the  supreme  court  of 
the  third  department.  Tno  appeal  from  a  judgment  may  be  taken 
upon  questions  of  law  or  of  fact,  or  both,  or  for  an  alleged  excess 
or  insufficiency  of  the  judgment,  l^pon  such  appeal,  the  court 
may  affirm,  reverse,  or  modify  the  judgment,  or  dismiss  the  ap- 
peal, or  grant  a  new  trial.  The  provisions  of  this  code  relating 
to  appeals  in  the  supreme  court  apply,  so  far  as  practicable,  to 
appeals  from  orders  or  judgments  of  the  court  of  claims,  except 
as  modified  in  this  article. 

g   270.  Time  and  manner  of  taklngr  appeal. 

An  appeal  must  be  taken  within  thirty  days  after  the  entry 
and  service  of  the  order,  or  the  service  by  the  clerk  of  a  certified 
copy  of  the  judgment,  by  serving  upon  the  claimant  or  his  at- 
torney, or  upon  the  attorney-general,  and  upon  the  clerk,  in  like 
manner  as  in  the  supreme  court,  a  written  notice  to  the  effect 
that  the  appellant  appeals  from  the  order  or  from  the  judgment 
or  from  a  specified  part  thereof,  and  briefly  stating  the  grounds 
of  the  appeal. 

I  277.  Case  on  appeal. 

With  the  notice  of  appeal  from  a  judgment,  the  appellant  shall 
serve  upon  the  adverse  party  a  case  containing  so  much  of  tho 
evidence  as  the  appellant  may  deem  necessary  to  present  the 
questions  raised  by  the  appeal.  Within  ten  days  after  the  serv- 
ice o'f  the  case,  the  respondent  may  propose  and  serve  amend- 
ments thereto,  and  the  case  may  be  settled  upon  five  days'  notice 
by  any  judge  of   the   conrt.     Notice   of   the   settlement   may   be 
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servtMl  by  either  party,  within  ten  days  after  service  of  the  pro- 
posed amendments.  The  court  or  a  judge  thereof  may  extend 
the  time  for  serving  a  case  or  amendments. 

I  278.   Preference   on   appeals. 

An  appeal  taken  after  the  calendar  for  a  term  of  the  appellate 
court  is  prepared  may  be  placed  thereon  upon  the  application  of 
the  attorney-general  at  any  time  during  the  then  current  term, 
and  brought  on  for  hearing  as  a  preferred  cause  upon  a  notice  of 
fourteen  days. 

§  279.  [Am'd,  1906,  191i0,  1911,  101S.1  Salaries  and  ex- 
penses  of  JndflT^s. 

Each  judge  of  the  court  of  claims  shall  receive  an  annual  com- 
pensation of  eight  thousand  dollars,  payable  monthly,  and  all 
actual  and  necessary  traveling  and  other  expenses  and  disburse- 
ments incurred  or  made  by  them  in  the  discharge  of  their  official 
duties  elsewhere  than  in  Albany,  payable  monthly,  by  the  state 
treasurer  on  the  audit  and  warrant  of  the  comptroller. 

Am'd  by  L.  1900,  cb.  G92;  L.  1910.  ch.  684;  h.  1911,  cb.  850;  L.  1915, 
ch.  1.     In  effect  Jan.  28,  1915. 

J  280.      [Ani*d,     1907,     1911,     1915,     1917.]        Salaries     of 
oflicers  of  court  of  claims. 

Eiach  officer,  of  the  court  of  claims  shall  receive  an  annual 
salary,  payable  monthly,  and  other  compensation  as  follows: 

1.  The  clerk,  three  thousand  six  hundred  dollars. 

2.  The  court  stenographers,  who  shall  also  be  deputy  clerks, 
three  thousand  dollars  and  five  cents  a  folio  for  copies  of  minutes 
and  testimony  furnished  at  the  request  of  the  claimant. 

3.  The  stenographer  to  the  judges,  who  shall  also  act  as  relief 
court  stenographer,  three  thousand  dollars. 

4.  The  clerk  and  court  stenographers  and  the  stenographer  to 
the  judges,  and  relief  court  stenographer  and  court  stenographers 
shall  be  paid  their  actual  expenses  while  in  the  discharge  of  their 
respective  duties,  elsewhere  than  in  the  city  of  Albany,  to  be 
audited  by  the  court  and  paid  from  the  contingent  fund.  No 
charge  shall  be  made  against  the  state  by  the  clerk  or  the  stenog- 
raphers for  copies  of  minutes,  testimony  or  papers,  furnished  to  the 
attorney-general  or  to  the  court,  or  filed  in  the  office  of  the  clerk. 

Am'd  by  L.  1907,  cb.  580;  U  1911.  ch.  856;  L.  1915,  cbaiM.  1,  100; 
L.    1917.  ch.   459,   in  effect  July  1.   1917. 

§  281.  [Added,  1901.]  Interpleader,  consolidation  and 
nei(v    parties. 

Jurisdiction  and  powers  are  also  conferred  upon  the  court  of 
claims  in  its  discretion,  to  order  other  parties,  known  or  un- 
known, to  be  brought  in  and  made  parties  to  any  action  or  pro- 
ceeding pending  in  said  court  or  substituted  whenever  it  appears 
or  is  made  to  appear  to  the  court,  necessary  to  a  complete  de- 
termination of  the  controversy,  or  the  determination  of  a  lia- 
bility; to  consolidate  claims  or  actions,  to  order  interpleader,  in 
the  same  manner  and  to  like  extent  and  with  like  effect  in  mat- 
ters over  which  said  court  of  claims  have  or  shall  have  juris- 
diction, as  is  conferred  upon  other  courts  by  sections  four  hun- 
dred and  fifty-two,  sevon  hundred'  and  fifty-six,  eight  hundred 
and  seventeen,  eight  hundred  and  twenty  and  twenty-five  hundred 
and  eighteen  of  this  code.  Said  parties  may  be  brought  in  by 
onier  instead  of  by  citation  or  summons,  which  order  may  l>e 
served  personally  or  by  publication  in  like  manner  as  is  provided 
for  the  service  of  a  citation  in  surrogate's  court;  and  in  the  cases 
provided  in  this  section  the  said  court  may  render  judgment  for 
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or  againnt  any  of  the  partie.s  in  said  action  or  proceeding  as  may 
be  just  and  equitable. 

Added  by  L.   1901,  ch.  286,   in  effect  April  5,   1901. 

t  282.  [Added,  1915|  am'd  1917.]      Additional  Jndsea. 

The  number  of  judges  to  constitute  the  court  of  claims  may  be 
increased  to  not  more  than  five  as  provided  by  this  section.  An 
additional  judge  of  the  court  of  claims  heretofore  appointed 
pursuant  to  this  section  is  continued  in  office  until  February  first, 
nineteen  hundred  and  eighteen.  If  the  presiding  judge  of  such 
court  shall  prior  to  February  first,  nineteen  hundred  and  eighteen, 
or  at  any  time  thereafter  certify  to  the  governor  in  writing  that 
the  accumulation  of  business  in  the  court  of  claims  requires  for 
the  disposal  thereof  an  additional  judge  or  judges,  spei'ifying  the 
namber,  not  more  than  two,  and  the  term  for  which  such  addi- 
tional judge  or  judges  should  be  appointed,  not  exceeding  three 
years,  the  governor  may  appoint,  by  and  with  the  advice  and  con- 
sent of  the  senate,  such  additional  judge  or  judges,  for  such  term, 
each  of  whom  shall  be  an  attorney  and  counselor-at-law,  admitted 
to  practice  in  the  courts  of  this  state  of  at  least  ten  years'  experi- 
ence in  practice.  If  a  vacancy  shall  occur  otherwise  than  by 
expiration  of  term  in  the  office  of  any  additional  judge,  his  suc- 
cessor shall  be  appointed  by  the  governor,  by  and  with  the  advice 
and  consent  of  the  senate,  for  the  unexpired  term  of  his  pre- 
decessor in  office.  An  additional  judge  appointed  pursuant  to  this 
section  shall,  during  his  term  of  office,  receive  the  s^me  compen- 
sation and  be  allowed  his  expenses,  payable  at  the  same  time  and 
in  the  same  manner  as* a  judge  of  the  court  of  claims.  Kxcept 
as  herein  provided  the  provisions  of  section  two  hundred  and 
sixty-three  relating  to  judges  of  the  court  of  claims  shall  apply 
to  any  such  additional  judge. 

Added  by  L.  1915,  ch.  1;  amended  by  L.  1917.  ch.  255,  in  effect  Apr.  24, 
1917, 

§  288.  [Added,  1916.]  Determination  of  appropriation 
eajiea;  analsnnient  of  Jndsen. 

At  least  two  of  the  fudges  of  the  court  of  claims  shall  be 
designated  by  the  presidmg  judge  thereof  to  devote  their  entire 
time,  or  so  much  thereof  as  shall  be  necessary,  to  the  hearing 
and  determination  of  claims  filed  against  the  state  ariKing  out 
of  the  appropriation  of  lands,  structures,  waters,  franchises  or 
other  property  in  connection  with  the  improvement  of  the  Erie, 
Champlain  and  Oswego  canals  as  provided  by  chapter  one  hun- 
dred and  forty-seven  of  the  laws  of  nineteen  hundred  and  three, 
and  acts  amendatory  thereof  and  supplemental  thereto,  the 
Cayuga  and  Seneca  canals  as  provided  by  chapter  three  hundred 
and  ninety-one  of  the  laws  of  nineteen  hundred  and  nine,  and 
acts  amendatory  thereof  and  supplemental  thereto,^  and  for  the 
purpose  of  furnishing  proper  terminals  and  facilities  for  barge 
canal  traffic  as  provided  for  by  chapter  seven  hundretl  and  forty- 
six  of  the  laws  of  nineteen  hundred  and  eleven,  and  acts 
amendatory  thereof  and  supplemental  thereto.  Such  designa- 
tions of  judges  may  be  changed  in  the  discretion  of  the  presiding 
judge,  provided  at  least  two  of  such  judges  be  at  all  times 
assigned  to  the  hearing  and  determination  of  such  claims. 
Nothing  in  this  section  contained,  however,  shall  be  construed 
to  limit  the  power  of  the  judges^  so  designated,  or  either  of 
them,  from  hearing  and  determining  claims  other  than  such 
appropriation  cases  whenever  and  to  the  extent  that  it  appears 
to  the  satisfaction  of  such  judges,  or  either  of  them,  tliat  such 

40b 


c.  3,  t.  3,  art.  1  COURT  OF  CLAIMS.  §  284 

appropriation    cases   do   not   require   their   attention    or   that  of 
either  of  them. 
Added  by  L.  1916,  ch.  343.  In  effect  .\pril  27.  1916. 

I  284.    [Added,  11>16.1    Calendar  praetlce. 

A  calendar  shall  be  prepared  by  the.  clerk  of  the  court  of 
claims  for  each  regular  session  thereof.  Such  calendar  shall 
\}e  comprised  of  all  pending  claims  in  the  district  where  such 
session  is  to  be  held  and  the  claims  shall  appear  therein  in  thr 
order  of  the  date  of  the  filing  thereof  respectively.  The  attorney- 
general  may  notice  any  of  such  claims  for  trial  at  any  such  term 
by  serving  upon  the  attorney  for  the  claimant  a  notice  of  trial  at 
least  fourteen  days  before  the  commencement  of  such  term. 
When  any  claim  of  the  character  mentioned  in  the  last  prece<i- 
ing  section  is  reached  for  trial  by  the  court,  if  the  claimant 
fails  to  appear,  or  if  he  appears  but  is  not  ready  to  proceeil 
to  the  trial  thereof,  the  court,  in  its  •  discretion,  may  proceed 
forthwith  to  take  proofs  and  testimony  therein  offered  by  the 
state  or  otherwise,  and  may  make  an  award  in  accordance  there- 
with and  cause  a  judgment  to  be  entered  thereon.  If,  in  such  a 
case,  .the  court  shall  decide  not  to  proceed  forthwith  to  take 
such  proofs  and  testimony,  interest  shall  not  accrue  or  bo 
allowed  upon  such  claim  between  such  date  and  the  entry  of 
judgment  in  such  case,  unless,  in  the  exercise  of  its  discretion, 
for  good  cause  shown,  the  court  sball  otherwise  determine. 

When  any  claim  other  than  one  of  those  mentioned  in  the  last 
preceding  section  is  noticed  for  trial  as  herein  provided,  if  the 
claimant  fails  to  appear,  the  court,  upon  the  motion  of  the  attor- 
ney-general, may  dismiss  the  same,  in  which  event  such  default 
shall  not  be  opened  nor  shall  such  claim  be  restored  to  the 
calendar  except  upon  the  motion  of  the  attorney  for  the  claim- 
ant, based  upon  affidavits  showing  a  reasonable  and  satisfactorr 
excuse  for  such  default  and  that  such  claim  is  a  meritorious 
one.  Such  notice  of  motion  and  the  affidavits  upon  which  the 
same  is  based  shall  be  served  upon  the  attorney-general  at  least 
eight  days  before  such  application,  unless  a  shorter  time  shall 
be  ordered  by  the  court.  Wh(»never  any  interest-bearing  claim, 
other  than  one  of  those  mentioned  in  the  last  preceding  section, 
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shall  hare  bet»n  disminsc^d  and  thereafter  restored  to  the  calendar 

as  herein  provided,  no.  interest  shall  accrue  or  be  allowed  thereon 

between  the  date  of  such  dismissal  and  the  entry  of  judgment 

in  auch  ease. 
AdUwI  bj  L.  1010,  ch.  343.  in  effect  April  27,  1016. 

11  263-813.     [Repealed  by  L.  1805,  ch.  946.] 
§  814.  [Repealed  by  L.  1877,  ch.  416. J 
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TiTis  rv. 

The  City  court  of  the  city  of  New- York. 

Sec.  816.  Jurisdlctlco. 

816.  The  last  Rcctlon   limited. 

317.  JurlBdlctlon  In  npoclal  causes. 

318.  Power  to  naturalise  aliens. 

319.  Removal  of  action  to  supreme  court  from  city  court. 

819-a.  Removal  of  caune  in  certain  canes  from  city  court  to  supreme  court. 
319-b.  Vacation  of  Judgment  in  certain  caRe«. 

320.  Justices;  their  general  duties. 

321.  How  susponded  from  office. 

322.  Chief- Justice ;  how  designated ;  his  general  duties,  etc. 

323.  Justices  may  make  rules. 

324.  Court  when  open ;  Justice  to  designate  terms ;  routine  of  busincM. 

325.  Terms,  where  held;  publication  of  apimlnfments. 

326.  Justices  may  take  oaths,  acknowledgments,  etc. 

827.  Orders,  etc..  how  made. 

MB.  Clerk,   deputy-clerk   and   aaslatants. 

828.  General   clutlea  of   deputy-clerk. 
880.  Special  deputy-clerks. 

331.  Clerk  to  account  monthly   for  fees,   and  pay  over   the  mibm. 

332.  Stenographers. 
388.  Interpreter. 

834.  Id.;    penalty    for    misconduct. 

835.  Clerk    must   appoint    attendants,    etc. 

886.  Clerks,   interpreter  ond   attendants  not  to  recelTe  fees. 

387.  SuapeusioD   of  an   officer  of   the   cot'.rt. 

SS8.  What  mandatea  may  be  executed   without  the   city. 

888.  Direction   and  eze<^ution   of  mandates. 

339-a.  Destruction  of  useless  records. 

i  31S.    [Am'd,   1895,  1011.]      Jurladlctlon. 

The  jurisdiction  of  the  city  court  of  the  city  of  New  York,  ei- 
tends  to  the  foUowini?  cases: 

1.  An  action  against  a  natural  person,  or  nsainst  a  forei.cn  or 
domestic  corporation,  wherein  the  complniiit  tlenmnds  judj;i«pnt 
for  a  sum  of  money  only,  or  to  recover  miM  nr  mi«»io  chattels,  with 
or  without  damaRos  for  the  taking  or  detention  thereof. 

2.  An  action  to  foreclose  or  enforce  a  lien  ujkhi  real  property 
in  the  city  of  New  York,  created  as  prLsrriI>ed  by  statute,  in^ 
favor  of  a  person,  who  has  performed  !a'»or  upon,  or  furnished 
materials  to  be  used  in  the  construction,  alteratit)n  or  repair  of  a 
building,  vault,  wharf,  fence,  or  other  slrurture,  or  who  ban 
graded,  filled  in,  or  otherwise  improved,  a  lot  of  land,  or  tbe 
sidewalk  or  street  in  front  of  or  adjoining  a  lot  of  land. 

3.  An  action  to  foreclose  or  enclose*  a  lien,  for  a  sum  uot 
exceeding  five  thousand  dollars,  exclusive  of  interest,  upon  one  or 
more  chattels. 

4.  The  taking  and  entry  of  a  judgment,  upon  the  confession  of 
one  or  more  defendants,  where  the  sum,  for  which  judgment  is 
confessed,  does  not  exceed  five  thousand  dollars,  exclusiv-*  of  in- 
terest from  the  time  of  making  the  statement,  upon  which  th« 
judgment  is  entered. 

Am'd  by  L.  1895.  ch.  WC;  L.  1911.  ch.  509.   in  cflfect  Sept.   1,  1911. 

^_  I  — — 

*  So  in  originaL 
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I  3ie.  [Am'd,   1011.1      The   last   •ectlon   limited. 

The  jurisdiction  conferred  by  the  last  section  is  subject  to  the 
foHowing  limitations  and  regulations: 

1.  Id  an  action  wherein-  the  complaint  demands  judgment  for  a 
sum  of  mosey  only,  the  sum,  for  which  judgment  is  rendered  in 
faTor  of  the  plaintiff,  cannot  exceed  five  thousand  dollars,  ex- 
clnsive  of  interest,  and  costs  as  taxed;  except  where  it  is  brought 
upon  a  bond  or  undertaking  given  in  an  action  or  special  proceed- 
ing in  the  same  court,  or  before  a  justice  thereof;  or  to  recover 
damages  for  a  breach  of  promise  of  marriage;  or  where  it  is  a 
marine  cause,  as  that  expression  is  defined  in  the  next  section. 
Where  the  action  is  brought  upon  a  bond  or  other  contract,  the 
judgment  must  be  for  the  sura  actually  due,  without  regard  to  a 
penalty  therein  contained;  and  where  the  money  is  payable  in  in- 
stalments, successive  actions  may  be  brought  for  the  instalments, 
as  they  become  due. 

2.  In  an  action  to  recover  one  or  more  chattels,  a  judgment 
cannot  be  rendered  in  favor  of  the  plaintiff,  for  a  chattel  or  chat- 
tels, the  aggregate  value  of  which  exceeds  five  thousand  dollars. 

3.  [Repealed,  Laws  1889,  ch.  441.] 

Am'd  by  U  1911,  cb.  560.  In  effect  Sept.  1,   1911. 

f  317.  [Am'd,   1885.]    Jurisdiction  In  special  cavaes. 

^  The  city  court  of  the  city  of  New  York  possesses  the  same  ju- 
risdiction in  the  following  actions  as  the  supreme  court  of  the 
State: 

1.  An  action  in  favor  of  a  person,  belonging  to  a  vessel  in  the 
merchant,  service,  against  the  owner,  master,  or  commander 
thereof,  for  the  reasonable  value  of  services,  or  for  the  breach  of 
a  contract  to  pay  for  services,  rendered  or  to  be  rendered  on 
board  of  the  vessel,  during  a  voyage,  wholly  op  partly  performed, 
or  intended  to  be  performed  by  it. 

2.  An  action  in  favor  of  or  against  a  person,  belonging  to  or 
on  board  of  a  vessel  in  the  merchant  service  to  recover  damages 
for  an  assault,  battery,  or  false  imprisonment,  committed  on 
board  the  vessel,  upon  the  high  seas,  or  in  a  place  without  the 
Tnited  States. 

But  this  section  does  not  confer  upon  the  city  court  authority 
to  proceed,  as  a  court  of  admiralty  or  maritime  jurisdiction. 
L.  1885.  cfa.  946;  L.  1872,  ch.  629,  |  3.  sabd.  13,  and  14;  and  2  R.  S.,  |  106. 

•   I  818.   TAm'd,   1011.1     Power  to  naturalise  alien*. 

The  coort  shall  have  power  to  naturalize  aliens. 

U  1852.  cb.  889,  part  of  |  10.  AmM  by  L.  1911,  cb.  S69.  in  effect  Sept 
1.  1911. 

I  319.  fAm'd,  1895.]  Removal  of  action  to  anpreme  conrt 
from  cltjr  court. 

The  supreme  court,  at  a  term  held  in  the  first  judicial  district, 
may,  by  an  order  made  at  any  time  after  joinder  of  an  issue  of 
fact,  and  before  the  trial  thereof,  romore  to  itself  an  action 
brought  in  the  city  court,  for  the  purpose  of  changing  the  place 
of  trial  thereof.  Where  an  order  for  removal  is  made,  as  pre- 
scribed in  this  section,  the  place  of  trial  muj«t  he  changed  by  the 
Mme  order  to  another  county,  and  the  subsequent  proceedings 
therein  must  be  the  same  as  if  the  action  had  been  originallv 
brought  in  the  supreme  court.  The  provisions  of  sections  344, 
345  and  346  of  this  act  apply  to  an  application  to  remove  such 
ftn  action,  and  to  the  proceedings  upon  and  subsequent  to  the  re- 
Qioval,  as  it  the  city  court  were  specified  in  those  sections  in  place 
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of  the  county  coart,  end  a  justice  thereof  in  place  of  the  county 
judge. 

L.   1805,  ch.  946. 


I  819-a.   [Added,  1013.]    Removal  of  cause  la  eertalu  eai 
from  city  court  to  unpreme  court. 

The  supreme  court,  at  a  term  held  in  the  first  judicial  district, 
must,  on  the  motion  of  any  party,  by  an  order  made  at  any 
time  before  the  entry  of  judgment,  remove  to  Itself  an  action 
brought  in  the  city  court  of  the  city  of  New  York  in  the  fol- 
lowing cases: 

1.  An  action  to  foreclose  or  enforce  a  lien,  for  a  sum  exceed- 
ing two  thousand  dollars,  exclusive  of  interest,  upon  one  or 
more  chattels. 

2.  An  action  wherein  the  complaint  demands  judgment  for  a 
sum  of  money  only,  exceeding  two  thousand  ^dollars,  exclusive  of 
interest  and  costs  as  taxed;  except  where  the  action  is  brought 
upon  a  bond  or  undertaking  given  in  an  action  or  special  pro- 
ceeding in  the  same  court,  or  before  a  justice  thereof;  or  to 
recover  damages  for  a  breach  of  promise  of  marriage;  or  where 
it  is  a  marine  cause,  as  that  expression  is  defined  in  section 
three  hundred  and  seventeen  of  this  code. 

3.  An  action  to  recover  one  or  more  chattels  the  aggregate 
value  of  which  exceeds  two  thousand  dollars. 

Upon  the  entry  of  the  order  of  removal  in  the  office  of  the 
clerk  of  the  county  of  New  York,  the  city  court  shall  proceed 
no  further  therein,  and  the  clerk  of  the  city  court  must  forth- 
with deliver  to  the  clerk  of  the  county  of  New  York  all  papers 
filed  therein,  and  certified  copies  of  all  minutes  and  entries  re- 
lating thereto,  which  must  be  filed,  entered  or  recorded,  as  the 
case  requires,  in  the  ofiice  of  the  clerk  of  the  county  of  New 
York,  and  thereupon  the  supreme  court  shall  proceed  in  said 
action  as  though  said  action  had  been  commenced  in  sai^d  supreme 
court,  and  all  proceedings  had  in  the  city  court  prior  to  the 
entry  of  said  order  of  removal  shall  be  of  like  force  and  effect 
as  though  had  in  the  supreme  court. 

Adjded  by  L.  1913,  ch.  210.     In  effect  AprU  4,  1918. 

I  319-b.    [Added,  1913.]    Vacation  of  Judgment  la  certala 
cases. 

Whenever  judgment  has  been  or  shall  be  entered  in  the  city 
court  of  the  city  of  New  York  in  any  one  or  more  of  tfie  follow- 
ing cases,  to- wit: 

1.  An  action  to  foreclose  or  enforce  a  lien,  for  a  sum  exceed- 
ing two  thousand  dollars,  exclusive  of  interest,  upon  one  or  more 
chattels; 

2.  An  action  wherein  the  complaint  demands  judgment  for  a 
sum  of  money  only,  and  the  judgment  is  in  favor  of  the  plaintiff, 
and  exceeds  two  thousand  dollars,  exclusive  of  interest  and  coats 
as  taxed;  except  where  the  action  is  brought  upon  a  bond  or 
undertaking  given  in  an  action  or  special  proceeding  in  the  same 
court  or  before  a  justice  thereof;  or  to  recover  damages  for  a 
breach  of  promise  of  marriage;  or  where  it  is  a  marine  cause, 
as  that  expression  is  detiued  in  section  three  hundred  and  seven* 
teen  of  thia  code. 

52 


c.  3,  t.  4  JUSTICES.  IS  320-22 

3.  An  action  to  recorer  one  or  more  chattels,  and  the  judg- 
ment is  in  favor  of  the  plaintiff  for  a  chattel  or  chattels,  the 
aggregate  value  of  which  exceeds  two  thousand  dollars. 

Any  party  to  such  action,  at  any  time  after  the  entry  of  such 
judgment,  may  apply  to  the  said  city  court  to  have  such  judg- 
ment vacated,  and  thereupon  the  said  city  court  may  in  its  dis- 
cretion vacate  such  judgment.  Any  case,  wherein  a  judgment 
has  been  so  vacated,  may  be  removed  to  the  supreme  court  in 
the  first  judicial  district,  as  provided  in  section  three  hundred 
and  niueteen-a. 

Added  by  L.   1013,  ch.  211.     In  effect  April  4,  1013. 

f    3SO.     [Am'd  1877,  1007.]    Jniitiees;  tbelr  veneral  duties. 

The  court  consists  of  ten  justices,  one  of  whom  is  the  chief- 
justice  of  the  court.  Each  justice  must  perform  his  share  of  the 
labors  and  duties  appertaining  to  the  office.  One  of  the  justices 
must  attend  at  the  chambers  of  the  court,  from  ten  o'clock  in 
the  morning  until  four  o'clock  in  the  afternoon  of  each  day, 
except  Sunday,  a  public  holiday,  or  a  day  upon  which  the  in- 
habitants of  the  city  of  New  York  generally  refrain  from  busi- 
ness. Each  justice,  while  in  the  rooms  of  the  court,  and  not 
actually  engaged  in  the  performance  of  other  official  duties,  must 
act  upon  any  application  for  his  official  action,  properly  made  to 
him.  The  justice,  assigrned  to  a  trial  term  or  a  special  term,  must 
remain  in  attendance,  until  the  day  calendar  is  disposed  of,  or 
for  such  other  time  as  is  reasonable. 

U  1849.  eta.  144,  if  1  and  8 ;  L.  1852,  cb.  389,  f  1 ;  L.  1870.  ch.  580.  %  2 
and  L.  1872,  cb.  62».  |  4.  See,  also,  2  B.  L..  |  108;  am'd  1007.  ch.  707. 
In  effect  Aug.  12,  1907. 

I  321.  Ho-w  aaiipended  from  office. 

Where  it  appears  presumptively,  to  the  satisfaction  of  the  gov- 
ernor, that  a  justice  of  the  court  has  been  guilty  of  corruption, 
or  other  gross  misconduct  in  office;  or  habitually  neglects  to  per- 
form his  share  of  the  labors  and  duties  appertaining  to  the  office; 
or  is  incapable  of  properly  discharging  the  same;  the  governor 
may,  in  his  discretion,  make  an  order,  suspending  that  justice 
from  the  exercise  of  the  duties  of  his  office,  and  directing  that 
his  compensation  cease.  Such  an  order  must  recite  the  grounds 
up<m  which  it  is  made;  and  it  remains  in  force,  unless  it  is  sooner 
revoked  by  the  governor,  until  the  final  adjournment  of  the  next 
session  of  the  legislature;  or,  if  the  legislature  is  then  in  session, 
until  the  final  adjournment  of  that  session. 

L.    1840,   ch.   144,    {  9. 

i  8-^:2.  (Anrd,  1802.1  Chief  Jaatlce;  Uotv  dealgrnatedi  hte 
srenera.1  dativaiy  et  eetera. 

The  justices  of  the  court,  or  a  majority  of  them,  must,  from 
time  to  lime,  as  a  vacancy  occurs  in  the  office  of  chief  justice, 
designate  one  of  their  number  to  be  chief  justice.  A  certificate 
of  the  designation,  under  the  hands  of  the  justices  making  the 
same,  must  be  filed  in  the  office  of  the  clerk  of  the  court.  The 
person  so  designated  shall  be  chief  justice  during  his  term  of 
office.  The  chief  justice  has  the  like  authority,  within  the 
jurisdiction  of  the  court,  as  a  presiding  justice  of  the  supreme 
court. 

L.  1872.  ch.  629.  f  4,  am'd ;  L.  1902.  ch.  615.    In  effect  S«pt.  1.  1002. 
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I  323.   [Am'dy  1000.]    Jhimtieeu  may  make  rnlea. 

The  justices  of  the  court,  or  a  majority  of  them,  may,  from 
time  to  time,  establish  rules  of  practice  for  the  court,  not  incon- 
sistent with  this  act,  or  with  the  general  rules  of  practice,  estab- 
lished as  prescribed  in  section  ninety-four  of  the  judiciary  law. 
The  latter  govern  the  practice  in  the  court,  as  far  as  they  are 
applicable  thereto. 

L.   1875,  ch.  479.   |  S6.     Am'd  br  L.   1900,  ch.   65.   f  3.     See  note  88  of 
notes  of  Board  of  Statutory  Gonmlidaiion  at  end  of  code. 

I  324.   [Am^dt  1002.1    Court  'when  open;  Jvatlcea  to  deflts^ 
nate  terms;  routine  of  baaines«i  et  cetera. 

The  court  is  always  open  for  the  transaction  of  any  business, 
for  which  notice  is  not  required  to  be  given  to  an  adverse  party. 
The  justices  of  the  court,  or  a  majority  of  them,  from  time  to 
time  must  appoint,  and  may  alter,  the  times  of  holding  special 
and  trial  terms  of  the  court.  They  must  prescribe  the  duration 
of  the  terms;  designate  the  trial  terms  at  which  jurors  are 
required  to  attend;  and  assign  the  justice  to  preside  and  attend 
at  each  of  the  terms  so  appointed.  In  case  of  the  inability  of  a 
justice  to  preside  or  attend,  another  justice  may  preside  or  attend 
in  his  place.  Each  trial  and  special  term  must  be  held  by  one 
justice.  Two  or  more  special  or  trial  terms  may  be  appointed  to 
be  held  at  the  same  time. 

U  1872.  ch.  629,  |  4.    Am*d,  L.  1902,  ch.  516.     In  effect  Sept  1,  1902. 

i  326.  Terms  ^irl&ere  l&eldi  publication  of  appointmenta. 

Each  term  so  appointed  must  be  held  at  the  city-hall  in  Ihe 
city  of  New- York,  except  that  auxiliary  or  additional  parts,  for 
the  transaction  of  any  business  specified  in  the  appointment, 
may  be  held  elsewhere  within  the  city  of  New- York,  as  desig- 
nated in  the  appointment.  An  appointment  must  be  published 
in  two  newspapers,  published  in  the  city  of  New- York,  at  least 
once  in  each  week,  for  three  successive  weeks,  before  a  term  is 
held  in  pursuance  thereof. 

L.  1876,  eh.  479,  f  38. 

i  826.  Justices  may  take  oaths,  acknofrledsmentn,  etc. 

Each  of  the  iustices  may,  within  the  city  of  New- York,  ad- 
minister an  oath,  or  take  a  deposition,  or  the  acknowledgment 
or  proof  of  the  execution  of  a  written  instrument,  and  certify 
the  same,  in  like  manner  and  with  like  authority  and  effect,  as 
a  justice  of  the  supreme  court. 
L.  1874,  cb.  646,  §  8,  am'd. 

i 

I  327.   [Am*d,  1806.]    Orders,  etc.,  how  made. 

In  an  action  brought  in  the  court,  an  order  cannot  be  made^  or 
a  warrant  of  attachment  granted,  by  an  officer,  other  than  a  jus- 
tice of  the  court;  and  each  provision  of  this  act»  which  em- 
powers an  ofhcer,  other  than  a  judge  of  the  court  In  which  an 
action  is  brought,  to  make  an  order  therein,  must  be  constrned 
as  being  exclusive  of  an  action  brought  in  the  city  coart. 

L.  1896.  ch.  040. 
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f  328.  [Am*cl,  1801,  1896,  1907,  lOlO,  1911,  1012.1  Cleric, 
depntr  cleric,  asslatanta,  ■tenoflrrapherM,  and  typewriter 
operators. 

The  court  has  a  clerk  who  is  appointed,  and  may  be  removed, 
by  the  jastices  thereof,  or  a  majority  of  them  for  cause  upon 
charges  and  after  a  hearing?  after  notice,  apd  who  shall  receive  a 
salary  of  six  thousand  dollars  per  annum.  The  justices  of  the 
court  or  a  majority  of  them  must  appoint,  and  may  remove,  six 
deputy  clerks  and  not  more  than  twenty-one  assistants,  and  a 
stenographer  and  typewriter  operator  for  the  purpose  of  copying 
their  minutes  and  opinions  and  doing  such  other  confidential 
work  which  may  be  required  by  said  justices  or  the  clerk  of  the 
court.  The  clerk  is  responsible  for  the  faithful  discharge  of  his 
duty  by  each  deputy  clerk,  and  each  assistant  and  the  stenog- 
rapher and  typewriter  operator.  Each  deputy  clerk,  each  as- 
sistant, and  the  stenographer  and  typewriter  operator,  is  entitled 
tt>  a  salary,  fixed  and  to  be  paid  as  prescribed  by  law. 

L.  1891,  ch.  154;  L.  1896,  eta.  662;  L.  1907.  chs.  707.  708;  L,  1910.  ch.  679; 
L.  1911,  ch.  328;  L.  1912,  ch.  466.  in  effect  Sept.  1,  1912. 

S  829.  [Am'd,  1007.]    General  duties  of  deputy  clerk. 

The  deputy  clerk  has  all  the  powers,  and  may  perform  all  the 

dnties  of  the  clerk,  when  the  office  of  clerk  is  vacant,  or  at  the 

clerk's  office,  when  the  clerk  is  absent  therefrom,  or  at  a  term  or 

sitting  of  the  court  which  the  deputy  clerk  attends. 

Substituted  for  part  of  L.  1857,  ch.  295;  |  0;  Am'd  L.  1907,  ch.  708.     In 
ellect  Auk.  12;  1907. 

f  380.  [Am'dy  1877.]    Special  deputy-clerks. 

The  clerk  may  designate  as  many  of  his  assistants,  as  the  jus- 
tices of  the  court,  or  a  majority  of  them  deem  necessary,  as 
special  deputy-clerks.  Each  special  deputy-clerk  possesses,  in  the 
absence  of  the  clerk  and  a  deputy-clerk,  the  same  powers  as  the 
clerk,  at  any  sitting  or  term  of  the  court  which  he  attends,  with 
respect  to  the  business  transacted  thereat. 

f  831.   [Am'd,  1877.]    Clerk  to  account  monthly  for  fees, 
and  pay  over  tke  same* 

The  clerk  must  receive,  for  the  use  of  the  city  of  New-York, 

the  fees  allowed  by  law.     He  shall  not  perform  any  service,  for 

which  a  fee  is  allowed  by  law,  until  the  fee  therefor  is  paid  to 

him.     He  must,  on  the  first  day  of  each  month,  or  within  three 

days  thereafter,  render  to  the  comptroller  of  the  city,  an  account, 

under  oath,  of  all  fees  received,  directly  or  indirectly,  during  the 

preceding  month,  by  him,  or  by  a  deputy-clerk,  or  either  of  his 

aasiatants,  for  any  official  service;  and  he  must,  at  the  same  time, 
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pay  the  same  into  the  treasury  of  the  city  of  New-York.  When 
the  return  and  payment  are  so  made,  the  clerk  is  entitled  to  re- 
ceive his  compensation,  for  the  period  included  in  the  return. 
He  is  not  entitled  to  compensation  for  a  period,  for  ^bich  he  has 
not  made  his  return  and  payment. 

U  1840,  ch.  144,  I  5,  am'd. 

I  832.    [Am'd,  1006,  1807,  101 N.]      Stenographers. 

The  justices  of  the  court  or  a  majority  of  them  may  appoint 
ten  Ktenof^raphers  of  the  court,  and  may  at  pleasure  remove 
either  of  them.  The  justices  of  the  court,  or  a  majority  of  them, 
must,  from  time  to  time  assign  each  of  the  stenographers  to  duty 
at  the  trial  or  special  term.  Each  stenographer  is  entitled  to  a 
salary  fixed  and  to  be  paid  a«  prescribed  by  law  and  must  at- 
tend the  term  to  which  he  is  assigned. 

I^rom  L.  1876,  ch.  413.  fl  1  and  4.  Am'd  by  L.  1006.  ch.  61;  L.  1007. 
chs.  707.  708;  U  1918,  ch.  88,  in  effect  Mar.  26.  1918. 

i  888..  [Am'd,  1877,  1807,  1909.]    Offleial  oatht  tnterpretenu 

The  justices  of  the  court  or  a  majority  of  them,  from  time  to 
time,  must  appoint,  and  may  at  pleasure  remove,  three  official 
Interpreters  of  the  court,  who  are  entitled  to  a  salary,  fixed  and 
to  be  paid  as  prescribed  by  law.  Before  entering  upon  their 
official  duties,  the  clerk,  deputy  clerks,  assistant  clerks,  stenog- 
raphers, interpreters  and  attendants  must  subscribe  and  file  in 
the  office  of  the  clerk  of  the  city  of  New  York,  the  constitu- 
tional oath  of  office.  Each  interpreter  must  attend  any  trial  or 
special  term  of  the  court,  where  his  services  are  required;  and 
the  justice  therein  presiding  shall  regulate  his  attendance  thereat. 

Id.    Am*d  by  L.   1007.   chs.   707,   708;   L.   1009,   ch.    387.     In   effect  Sept. 
1.   1909. 

I  884.  [Repealed  by  L.  1909,  ch.  88.    See  Penal  Law,  §  1634.] 

I  835.   rAm'd,   1907,  1012.]    Tbe  Jnatlces  mvat  appoint  at- 
tendantn. 

The  justices  of  the  court  or  a  majority  of  them  must  appoint, 
and  may  at  pleasure  remove,  as  many  attendants  upon  the  court 
as  they  deem  necessary,  not  exceeding  twenty-fiye.  The  justices 
of  the  court,  or  a  majority  of  them,  may  regulate  their  attend- 
ance. Each  attendant  is  entitled  to  a  salary  fixed,  and  to  be 
paid  as  prescribed  by  law. 

From  l!  1876,  ch.  413,  ||  1  and  4.     Am*d  by  L.  1907.  ck.  708;  L.  191S. 
ch.  465.     In  effect  Sept.  1,  1912. 

f  386.  Clerks,  Interpreter  and  attendants  not  to  recelire 
fees. 

The  clerk,   the   deputy-clerk,   an   assistant  to   the   clerk,   the 
official  interpreter,  or  an  attendant  shall  not  receive  any  fee  or 
compensation,    except   his   salary,    for   any   official   service   per- 
formed by  him. 
L.  1872,  ch.  438,  {  3,  amM. 

I  887.   (Am'd,  1877.]    Suspension  of  an  officer  of  the  eonrt. 

A  justice  of  the  court  may,  by  an  instrument  under  his  hand, 
suspend  a  stenographer,  or  an  officer  specified  in  the  last  sectioni 
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loT  a  period  Dot  exceeding  ten  days  from  the  filing  thereof.  Such 
an  instrument  must  express  the  cause  of  the  suspension;  it  must 
be  filed  in  the  office  of  the  clerk  of  the  city  and  county  of  New 
York;  and  it  may  be  revoked,  at  any  time  before  the  expiration 
of  the  period  of  suspension,  by  an  instrument  filed  in  like  manner, 
under  the  hand  of  the  justice  who  executed  the  first  instrument, 
or  the  hands  of  a  majority  of  the  justices  of  the  court.  Where 
such  an  instrument  has  been  revoked,  the  officer  shall  not  be 
agaiu  suspended  for  the  same  cause. 

SabsUtuied  for  L.  1849.  ch.  144,  |  10. 

i   838.   [Am'd,    1910.]    IVliat    mandates    may    be    execnted 
witlioat  the  city. 

A  mandate  of  the  court  can  be  executed  only  within  the  city 
of   New  York,  except  as  follows: 

1.  An  execution  upon  a  judgment  rendered  therein,  for  a  sum 
exceeding  twenty-five  dollars,  may  be  issued  out  of  the  court, 
tested  in  the  name  of  the  chief  justice  thereof,  to  the  sheriff  of 
any  county,  wherein  the  judgment  has  been  duly  docketed. 

2.  A  subpoena  may  be  served  within  either  of  the  counties  of 
Richmond,  Kings,  Queens,  or  Westchester. 

3.  A  warrant  to  apprehend  a  witness  for  a  failure  to  obey  a 
subpoena,  may  be  executed  by  the  sheriff  of  the  city  and  county 
of  New- York,  or  a  marshal  of  that  city,  within  either  of  those 
counties. 

4.  An  order  duly  made,  in  an  action  or  special  proceeding 
pending  in  the  court,  requiring  the  performance  of  an  act'^by  a 
party  thereto,  or  b3'  an  officer,  may  be  served  upon  a  person 
Ijouud  to  obey  the  order,  and  his  obedience  thereto  may  be 
required  in  any  part  of  the  State. 

5.  An  order  to  show  cause,  why  a  person  should  not  be  pun- 
ished for  a  contempt  of  the  court,  may  be  served  by  any  per- 
son in  any  part  of  the  State. 

6.  A  warrant  to  apprehend,  and  bring  before  the  court,  a  per- 
son charged  with  such  contempt,  may  be  executed  by  the  sheriff 
of  the  city  and  county  of  New  York,  or  a  marshal  of  that  city, 
in  any  part  of  the  State. 

L.  1875.  cb.  479,  |  40.     Am*d  L.  1910,  ch.  683.     In  effect  Jane  22,  1910. 

I  330.    [Am'dy    180S.]    Direction    and    ezeentlon    of    man- 


In  an  action  brought  in  the  court,  an  order  of  arrest,  a  war- 
rant of  attachment,  an  execution,  or  a  requisition  to  replevy  a 
chattel,  must  be  directed  to  and  executed  by  the  sheriff.  Any 
other  mandate,  which  must  have  been  directed  to  and  executed 
by  the  sheriff  of  the  city  and  county  of  New  York,  if  it  isKiied 
out  of  the  supreme  court,  may,  where  it  issues  out  of  the  city 
court,  be  directed  to  and  executed  either  by  that  sheriff,  or  a 
marshal  of  that  citv.  named  therein.  A  marshal  is  entitled  to 
the  same  fees  as  the  sheriff,  upon  a  mandate  directed  to  him,  or 
upon  the  service  or  a  summons;  and  each  provision  of  law,  relat- 
ing to  the  execution  ot  a  mandate  by  the  sheriff,  and  the  power 
and  control  of  tne  court  over  the  sheriff  executing  the  same, 
applies  to  the  marshal     The  return  of  a  marshal  to  auch  a 
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mandate,  or  his  certificate  of  the  execution   thereof,  or  of   the 

service  of  any  paper  served  by  him,  has  the  same  force   and 

effect,  as  the  like  return  and  certificate  of  a  sheriff. 

L.  1865,  ch.  400,  fS  2  and  3;  and  L.  1872,  cb.  620,  S  8,  as  affected  hj  U 
1875,  ch.  625,  and  2  B.  L.,  I  114;  L.  1895,  ch.  94G. 

I  880-a.   [Added,  1912.]    Destruction  of  useless  records. 

The  justices  of  the  city  court,  or  a  majority  of  them,  may, 
upon  petition  of  the  clerk  of  such  court,  by  order  made  at  any 
term  thereof,  direct  the  clerk  of  the  court  to  destroy  any  records 
or  papers  deposited  or  filed  in  his  office  which  the  justices  of  tbe 
court  or  a  majority  of  them  conclude  to  be  no  longer  necessarj 
for  any  purpose  whatsoever. 
Added  bj  L.  1912,  ch.  615.     In  effect  Sept.  1.  1912. 
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TITLE  V. 
The  county  courts. 

See,  340.  Joflsdlctlon. 

341.  ]>(tmei>clc  curporatlon,  etc.,  when  deemed  resident*  ^te, 

342.  Action,  etc.,  wherein  countj'  ^vulga  is  incapable  to  act. 

343.  Supreme  court  may  remove  action,  and  change  place  of  VtUL 

344.  Effect  of  order  of  removal ;  appcnl,  etc. 

345.  Stay  of  procee<liugs. 

346.  Removal  of  action  not  to  Impair  proce.Hs,  etc. 
:t47.  County  court  may  send  its  process  to  any  county. 

34S.  When  juriscUctlon,  etc.,  co-extensive  with  itupreme  coort. 
349.  Power  of  county  judge  in  npocial  proceeding!!. 
SSO.  Fines  and  penalties;  bow  remitted. 

351.  Restriction  np«m  power  to  remit. 

352.  Notice  of  application,  etc. ;  costs  to  be  paid  on  remission. 

353.  Fines  Imposed  by  juHticcs  of  the  peace;  bow  remitted. 

354.  Who  may  make  orders. 

355.  County  court  sessions  and  terms. 

356.  [Old  section.]     Notice  of  apix>intment  to  be  published. 

356.  [New  section.]     Power  of  county  Judge  when  holding  court  In  anothif 

county. 

357.  Jurors,  how  drawn  and  notlflfed. 
35S.  Stenographers  for  county  courts. 

859.  Stenographer  for  county  courts  in  Kings  and  Queens  coontieo. 
360.  Int«*rpreteni  for  county  court,  etc.,  in  Kings  county.      ,  - 
36 L.  Stenographers. 

I  340.   [Am'd,   1896,   1909,   1910.1      Jurisdiction. 

The  juristKction  of  each  county  court  extcuds  to  the  following 
aotions  and  special  proceedings,  in  addition  to  the  jurisdiction, 
power,  and  authority,  conferred  upon  a  county  court,  in  a  par- 
*^icular  case,  by  special  statutory  provision: 

L  To  an  action  for  the  partition  of  real  property;  for  dower; 
for  the  foreclosure,  redemption,  or  satisfaction  of  a  mortgage 
upon  real  property;  or  to  procure  a  judgment  requiring  a  specific 
performance  of  a  contract,  relating  to  real  property;  where  the 
real  proi)erty,  to  which  the  action  relates,  is  situated  within  the 
county;  or  to  foreclose  a  lien  upon  a  chattel,  in  a  case  specified 
in  section  two^  hundred  and  six  of  the  Hen  law,  where  the  lien 
does  not  exceed  one  thousand  dollars  in  amount,  and  the  chattel 
is  found  within  the  county. 

2.  To  an  action  in  favor  of  the  executor,  administrator  or  as- 
signee of  a  judgment  creditor,  or  in  a  proper  case,  in  favor  of  the 
judgment  creditor,  to  recover  a  judgment  for  money  remaining 
due  upon  a  judgment  rendered  in  the  same  court. 

3.  To  an  action  for  any  other  cause,  where  the  defend*ant  is, 
orif  there  are  two  or  more  defendants,  where  all  of  them  are,  at 
the  time  of  tne  commencement  of  the  action,  residents  of  the 

«>unty,  and  wherein  the  complaint  demands  judgment  for  a  sum  \Ji 

of  money  only,  not  exceeding  two  thousand  dollars;  or  to  recover 
one  or  more  chattels,  the  aggregate  value  of  which  does  not 
exceed  one  thousand  dollars,  with  or  without  damages  for  the 
taking  or  detention  thereof. 

4.  To  the  custody  of  the  person  and  the  care  of  the  property, 
concurrently  with  the  supreme  court,  of  a  resident  of  the  county, 
who  is  incompetent  to  manage  his  affairs,  by  reason  of  lunacy, 
iuiocy,  or  habitual  drunkenness:  or  imbecility  arising  from  old 
age  or  loss  of  memory  and  understanding  or  other  cause;  and  to 
every  special  proceeding,  which  the  supreme  court  has  jurisdic- 
tion to  entertain,  for  the  appointment  of  a  committee  of  the 
person  or  of  the  property  of  such  ^n  incompetent  person  or  for 
the  sale  or  other  disposition  of  the  real  property  situated  within 
the  county  of  a  person,  wherever  resident,  who  is  so  incompe- 
tent fur  either  of  the  reasons  aforesaid,  or  who  is  ftn  infant; 
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or  for  the  sale  or  other  disposition  of  the  real  property,  situated 
within  the  county,  of  a  domestic  religious  corporation. 

L.  1895.  ch.  046;  Co.  Proc,  f  30.  part  of  8ubd.  1.  as  am'd  1870,  ch.  467, 
I  1.  Am'd  by  L.  1909,  ch.  65,  t  3;  L.  1910,  ch.  123.  In  effect  Svpt.  1, 
1910.  See  note  38a  of  notes  of  Board  of  Statutory  ConsoUdation  at  end  of 
code. 

I  841.  [Am'd,  1899,  1011,  1914.]  Domestic  corporations, 
etc.,  when  deemed  resident,  etc. 

For  the  purpose  of  determining  the  jurisdiction  of  a  county 
court,  in  either  of  the  cases  specified  in  the  last  section,  a  domestic 
corporation  or  joint-stock  association,  whose  principal  place  of 
business  is  established,  by  or  pursuant  to  a  statute,  or  by  its  arti- 
cles of .  association,  or  whose  principal  place  of  business  or  any 
part  of  its  plant  or  plants,  shops,  factories  or  offices  is  actually 
located  within  the  county,  or  m  case  of  a  railroad  corporation 
where  any  portion  of  the  road  operated  by  it  is  within  the  county, 
it  is  deemed  a  resident  of  the  county;  and  personal  service  of  a 
summons,  made  within  the  county,  as  prescribed  in  this  act.  or 
personal  service  of  a  mandate,  whereby  a  special  proceedinR  is 
commenced,  made  within  the  county,  as  prescribed  in  this  act  for 
personal  service  of  a  summons,  is  sufficient  service  thereof  upon  a 
domestic  corporation  wherever  it  is  located.  Provided,  however, 
that  a  city  which  shall  include  within  its  boundaries  more  than 
one  county  shall  not  for  the  purpose  of  conferring  jurisdiction  on 
a  county  court  be  deemed  a  domestic  corporation  resident  of  any 
county  so  included. 

Am'd  by  L.  1899,  ch.  320;  L.  1911,  ch.  68  and  L.  1914,  ch.  350,  in  effect 
April  16,   1914. 

{  342.  [Am'd,  187T.]  Action,  etc.,  'wherein  connty  Jndve 
Is  Incapable  to  act. 

If  the  county  judge  is,  for  any  cause,  incapable  to  act  in  an 
action  «r  special  proceeding,  pending  in  the  county  court,  or  before 
him,  he  must  make,  and  file  in  the  office  of  the  clerk,  a  certificate 
of  the  fact;  and  thereupon  the  special  county  judge,  if  any,  and 
if  not  disqualified,  must  act  as  county  judge  in  that  action  or 
special  proceeding.  Upon  the  filing  of  the  certificate,  where  there 
is  no  special  county  judge,  or  the  special  county  judge  is  dis- 
qualified, the  action  or  special  proceeding  is  removed  to  the  su- 
preme court,  if  it  is  then  pendmg  in  the  county  court;  if  it  is 
pending  before  the  county  judgts  it  may  be  continued  before  any 
justice  of  the  supreme  court  within  the  same  judicial  district. 
The  supreme  court,  upon  the  application  of  either  party,  made 
upon  notice,  and  upon  proof  that  the  county  judge  is  incapable 
to  act  in  an  action  or  s[)ecial  proceeding  pending  in  the  county 
court,  may,  and  if  the  8i>ecial  county  judge  is  also  incapable  to 
act,  must,  make  an  order  removing  it  to  the  supreme  court. 
Thereupon  the  subsequent  proceedings  in  the  supreme  court  must 
be  the  same  as  if  it  had  originally  been  brought  in  that  court, 
except  that  an  objection  to  the  jurisdiction  may  be  taken,  which 
might  have  been  taken  in  the  county^  court. 
See  last  claosc,  snbd.  13  of  f  30,  Co.  Pro^.,  as  am'd  1876,  ch.  481. 

i  348.  Supreme  conrt  may-  remove  action,  and  change 
place  of  trial. 

The  supreme  court  may,  by  an  order,  made  at  any  time  after 
joinder  of  an  issue  of  fact,  and  before  the  trial  thereof,  remove  to 
itself  an  action,  brought  in  a  county  court,  under  subdivision  sec- 
ond or  subdivision  third  of  the  Inst  section  but  two,  for  the  pur- 
pose of  changing  the  place  of  trial  thereof.  Where  an  order  for 
removal  is  made,  as  prescribed  in  this  section,  the  place  of  trial  of 
the  action  must  be  changed  by  the  same  order  to  another  county; 
and  the  subsequent  proceedings  therein  must  ho  the  same,  as  if 
the  action  had  been  originally  brought  in  the  supreme  court 

See  last  clause,  subd.    1   oT  tum*"  Htn-tion 
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S  844.  Effect    of    order    of    removal  |    ai^pealy    ete* 

An  order  of  remoTal,  made  as  prescribed  in  either  of  the 
last  two  sections,  takes  effect  upon  the  entry  thereof  in  the 
office  of  the  coanty  clerk.  Where  the  order  directs  that  the 
action  be  tried  in  another  county,  the  clerk  with  whom  it  is 
entered,  must  forthwith  deHver  to  the  clerk  of  that  county,  all 
papers  filed  therein,  and  certified  copies  of  all  minutesi  and  en- 
tries relating  thereto;  which  must  be  filed,  entered,  or  recorded, 
as  the  case  requires,  in  the  office  of  the  last  mentioned  clerk. 
The  provisions  of  section  271  of  this  act  apply  t<f  an  appeal 
taken  from  such  an  order. 

I  3t46.  Star    of   proceedlnffs. 

An  order  to  stay  proceedings,  for  the  purpose  of  affording  an 
opportunity  to  nwke  the  application  for  removal,  may  be  made 
by  the  county  judge,  or  by  a  judge  authorized  to  make  such  an 
order  in  the  supreme  court,  and  with  like  effect  and  under  like 
circumstances. 

I  346.  Removal  of   action   not   to   Impair  prooessy   etc* 

The  removal  of  an  action  or  special  proceeding,  as  prescribed 
in  this  title,  does  not  invalidate,  or  in  any  manner  impair,  a 
process,  provisional  remedy,  or  other  proceeding^  or  a  bond, 
undertaking,  or  recognizance  in  the  action  or  special  proceeding 
so  removed;  each  of  which  continues  to  have  the  same  validity 
ind  effect,  as  if  the  removal  had  not  been  made.  Where 
bail  waf9  given,  the  surrender  of  the  defendant  in  the  supreme 
court  has  the  same  effect,  as  a  surrender  in  the  county  court 
would  have  had,  if  the  action  or  special  proceeding  had  remained 
therein. 

I  347.  Covnty  conrt  may  send  Its  process  to  any  eonnty* 

A  county  court  has  power,  in  an  action  or  special  proceeding 
of  which  it  has  jurisdiction,  to  send  its  process  and  other  man- 
dates into  any  county  of  the  State,  for  service  or  execution,  and 
to  enforce  obedience  thereto,  with  like  power  and  authority  as 
the  sapreme  court. 

I  348.  "When  Inrlsdlctlony  etc.,  co*eztenslvc  "wltb  an- 
preiae   conrt* 

^Vliere  a  county  court  has  jurisdiction  of  an  action  or  a  special 
proceeding,  it  possesses  the  same  jurisdiction,  power  and  author- 
ity in  and  over  the  same,  and  in  the  course  of  the  proceedings 
therein,  which  the  supreme  court  possesses  in  a  like  case;  and 
it  may  render  any  judgment,  or  grant  either  party  any  relief, 
which  the  supreme  court  might  render  or  grant  in  a  like  case, 
and  may  enforce  its  mandates  in  like  manner  as  the  supreme 
court.  And  the  county  judge  possesses  the  same  power  and 
tathority,  in  the  action  or  special  proceeding,  which  a  justice 
of  the  supreme  court  possesses,  in  a  like  action  or  special  pro- 
ceeding, brought  in  the  supreme  court. 

f  849.  Power  of  connty  Jndere  In  special  proceedlngrs. 

The  county  judge  also  possesses  the  same  power  and  authority, 
In  a  special  proceeding,  which  can  be  lawfully  instituted  before 
him.  out  of  court,  which  a  justice  of  the  supreme  court  pos- 
sesses in  a  like  special  proceeding,  instituted  before  him  in  like 
manner. 

I  350.  Fines   and    penalties;    bo'vr   remitted. 

Upon  the  application  of  a  person,  who  has  been  fined  by  a 
court,  or  of  a  person  whose  recognizance  haa  become  forfeited, 
or  of  his  surety,  the  county  court  of  the  county  in  which  the 
term  of  the  court  was  held,  where  the  fine  was  imposed,  or  the 
recognuance  taken,  may,  except  as  otherwise  prescribed  in  the 
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next  section,  upon  good  cause  shown,  and  upon  such,  terms  as 
it  deems  just,  make  an  order,  remitting  the  fine,  whollj  or 
partly,  or  the  forfeiture  of  the  recognizance,  or  part  of  the 
penalty  thereof;  or  it  may  discharge  the  recognizance.  If  a 
fine  so  remitted  has  been  paid,  the  county  treasurer,  or  other 
officer,  in  wh/ose  hands  the  money  remains,  must  pay  the  same, 
or  the  part  remitted,  according  to  the  order. 

2  R.  8.  486.  I  87. 

I  851.    [Ani'd,  1896.]     Restrictions   npoik  po^ver  to  reiifttt. 

The  last  section  does  not  authorize  a  county  court  to  remit 
any  part  of  a  fine  exceeding  two  hundred  and  fifty  dollars  im- 
posed by  the  supreme  court  upon  conyiotion  for  a  criminal 
offense;  or  a  fine  to  any  amount  imposed  by  a  court  upon  an 
oificer  or  other  ^rson,  for  an  actunl  contempt  of  court,  or  for 
disobedience  to  its  process,  or  other  mandate;  or  to  remit  or 
discharge  a  recognizance  taken  in  its  county  for  the  appearance 
of  a  person  in  another  county.  In  the  latter  case,  the  power 
of  remitting  or  discharging  the  recognizance  is  vested  in  the 
county  court  of  the  county,  in  which  the  person  is  bound  to 
appear. 

Id..  I  88.  am'd;  L.  1896.  ch.  046. 

S  862.  Ifolice  of  application,  etc.;  costa  to  be  pa,id  om 
remisMlott. 

An  application  for  nn  order,  as  prescribed  in  the  last  section 
but  one,  cannot  be  heard,  until  such  notice  thereof  as  the  court 
deems  reasonable,  has  been  given  to  the  district-attorney  of 
the  county,  and  until  he  has  had  an  opportunity  to  examine  the 
matter,  and  prepare  to  resist  the  application.  And  upon  grant- 
ing such  an  order,  the  court  must  always  impose^  as  a  condition 
thereof,  the  payment  of  the  costs  and  expenses,  if  any,  incurred 
in  an  action  or  special  proceeding  for  the  collection  of  the  fine, 
or  the  penalty  of  the  recognizance. 
Id.,    li   89   and   41. 

I  868.  Fines  imposed  by  Justices  of  tbe  peace |  bovr 
remitted. 

Where  a  person  has  been  fined  by  a  court  of  special  sessions, 
or  by  a  justice  of  the  peace,  upon  a  conviction  for  an  offence, 
and  has  been  committed  to  jail  for  non-payment  of  the  fine,  the 
county  court  of  the  county  may  make  an  order,  remitting  the 
fine,  wholly  or  partly,  and  discharging  him  from  his  imprison- 
ment. The  power  conferred  by  this  section  must  be  exercised 
in  the  manner  prescribed,  and  subject  to  the  provisions  con- 
vained.  in  the  last  three  sections. 

Id.,  i  42. 

I  864.    Wbo  may  make   orders. 

In  an  action  or  special  proceeding  in  a  county  court,  an  order 
may  be  made  without  notice,  or  an  order  to  stay  proceedings 
may  be  made  upon  notice,  by  a  justice  of  the  supreme  court,  or 
by  the  county  judge  of  the  county  whore  the  attorney  for  the 
applicant  resides,  in  a  case  where  the  county  judge,  in  whose 
court  the  action  or  special  proceeding  is  brought,  may  make 
the  same,  out  of  court;  and  with  like  effect. 

8m   L.    1847,    di.   380.    |  84. 
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I  355.  [Aiu*d,  1877,  l&OO.]  County  court  •es«lon«  AnH 
teriuK. 

The  county  court  is  always  open  for  the  transaction  of  any 
business,  for  which  notice  is  not  required  to  be  given  to  an 
adverse  party,  except  where  it  is  specially  prescribed  by  iaw, 
that  the  business  must  be  done  at  a  stated  term. 

See  Co.  r»roc.,  i  'M,  nnd  L.  1847,  ch.  470,  part  of  f  24.  Am'd  by  L. 
19<  !i.  cb.  05.  Also  partly  retiealeil  by  L.  19U0,  ch.  35.  See  Consolidated 
l^Wii,  tit.  Judiciary  Law,  §§  100-191.  See  note  39  of  notes  of  Board  of 
Statutory  Consolidation  at  end  of  co<le. 

i  336.  [Old  section  repealed  by  L.  1909,  chs.  16  and  35.  See 
Consolidated  Laws,  tit.  County  Law,  §  240,  Judiciary  Law, 
§  192.J 

I  350.  [Ne^v  nectlon  —  Added,  1909.1  Power  of  county 
Jadgre  irhen  holding  court  In   anotlier  county. 

During  the  period  that  any  county  judge  shall  be  in  a  county 
other  than  his  own,  for  the  purpose  of  holding  courts  therein, 
he  may  exercise  all  the  powers  and  perform  all  the  duties  of  the 
county  judge  of  such  other  county,  which  said  last-mentioned 
judge  is  by  law  authorized  to  exercise  and  perform  out  of  court 
or  in  vacation;  provided,  however,  that  nothing  herein  contained 
shall  empower  him  to  perform,  the  duties  of  surrogate  in  such 
other  county. 

Added  by  U  1909.  cli.  65.  Derivation  —  L.  1877.  ch.  11.  |  1.  See 
note  1  of  notes  of  Board  of  Statutory    Consolidation  at  end  of  code. 

i  3S7.  [Repealed  by  L.  1909.  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §§533,  541.] 

I  858.  [Partly  repealed  by  L.  1909,  chs.  16  and  35;  but  see 
Consolidated  Laws,  tits.  County  Law,  §  12,  Judiciary  Law, 
§  197,  which  embody  the  whole  of  this  section.] 

i  350.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit  Judiciary  Law,   §§  196,  197,  285,  318,  319.] 

I  360.  [Repealed  by  L.  1900,  chs.  35  and  65.  See  Consoli- 
dated Laws,  tit.  Judiciary  Law,  §§  198,  382-385;  and.  also  Code 
Civ.  I'roc,  i  2513a.] 

i  361.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §§  197,  318,  319.] 
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CHAPTER  IV. 

Limitation  of  the  Time  of  Enforcing  a  Civil 

Remedy. 

TITLB     I.— AetloBi  for  the  BftcoTery  of  Seal  Properlj. 

TITLB    II.— Aetiom  other  than  for  the  Beeorery  of  Beal  Property. 

TITLB  III.— fieseral  Prorlitoas. 

TITLE  I. 

Actions  for  the  recovery  of  real  property. 

Sec.  862.  When  the  people  will  not  sae. 
363.  Action  by  grantee  from  the  State. 
864.  Action  after  annalling  letters  patent. 
360,  866    Seizin  within   twenty   years,   when  necessary,   etc. 

867.  Action   after   entry. 

868.  Possession,  when  presumed;  occupation  presumed  to  be  under  lega) 

tltie. 

869.  Adverse    posseaeion    under    written    instrument    or    Judgment. 

370.  Id.;   what  constitutes  It. 

371.  Adverse  possession  under  claim  of  title  not  written. 

872.  Id.,  what  constitutes  it. 

873.  Relation  of  landlord  and  tenant,  as  aflPectlng  adverse  possession. 
374.  Right  not  affected  by  descent  cast. 

875.  Certain  disabilities   excluded  from  time  to  commence  action. 

I  862.    "When   the   people   will  not  sue. 

The  people  of  the  State  will  not  sue  a  person  for  or  with 
respect  to  real  property,  or  the  issues  or  profits  thereof,  by  reason 
of  the  right  or  title  of  the  people  to  the  same,  unless  either, 

1.  The  cause  of  action  accrued  within  forty  years  before  the 
action  is  commenced;  or, 

2.  The  people,  or  those  from  wliom  they  claim,  have  received 
the  rents  and  profits  of  the  real  property,  or  of  some  part  thereof, 
within  the  same  period  of  time. 

Go.  Proc,  S  76,  am'd. 

I  868.    Action  by  nrrantee  from  the  State. 

An  action  shall  not  be  brouje^ht  for  or  with  respect  to  real 
property,  by  a  person  claiming  by  virtue  of  letters  patent  or  a 
grant,  from  the  people  of  the  State,  unle&s  it  might  have  *)ecn 
maintained  by  the  people,  as  prescribed  in  this  title,  ii  the 
patent  or  grant  had  not  been  issued  or  made. 
Id.,  I  76. 

I  364.    Action  nfter  annnllinfr  Icttern   patent. 

Where  letters  patent  or  a  grant  of  real  property,  issued  or 
made  by  the  people  of  the  State,  are  declared  void  by  the 
doterminati<in  of  a  competent  court,  rendered  upon  an  .tllegation 
of  a  fraudulent  suggestion  or  concealment,  or  of  a  forfeiture,  or 
mistake,  or  ignorance  of  a  material  fact,  or  wrongful  detainin.*:. 
or  defective  title;  an  action  of  ejectment,  to  recover  the  premises 
in  question,  may  In*  commenced,  cither  by  the  people,  or  by  ft 
subsequent  patentee  or  grantee  of  the  same  premises,  his  heirs,, 
or  assigns,  within  twenty  years  after  the  determination  is  made; 
but  not  lifter  that  period. 

Id..    I   77.  ^^ 
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I  365.    Selmlii  irllhiii  tfTenty  yearay  ivhen  neceBHtrjr,  ecc. 

An  action  to  recover  real  property,  or  the  poesession  thereof, 
cannot  be  maintained  by  a  party,  other  than  the  people,  unleB$ 
the  plaintiff,  his  ancestor,  predecessor,  or  ^antor,  was  seized  or 
possestsed  of  the  premises  in  question,  within  twenty  years  before 
the  commencement  of  the  action. 

Co.  Proc.,  I  78. 

S  3(MI.    The    sAme. 

A  defence  or  counterclaim,  founded  upon  the  title  to  real 
property,  or  to  rents  or  services  out  of  tJie  same,  is  not  effectual. 
DnIt*K8  the  j)erson  making  it,  or  under  whose  title  it  is  made,  or 
hU  ancestor,  predecessor,  or  grantor,  was  seized  or  possessed  uf 
tho  premises  in  question,  within  twenty  j^ears  before  the  com* 
mittintr  of  the  act,  with  respect  to  which  it  is  made. 

Id.,  I  79,  «m'd. 

I  367.     Action   after    entry. 

An  entry  upon  real  property   is  not  sufficient  or  valid   as  a 
claim,   unless   an   action   is   commenced   thereupon,    within   one 
year  after  the  making  thereof,  and  within  twenty  years  after 
the  time,  when  the  right  to  make  it  descended  or  accrued. 
Id.,  f  80. 

I  368.   Posseaaflon,  when  preanmedi  occnpntlon  preaumed 
to  be   antler   lefl^al    title. 

In  an  action  to.  recover  real  property,  or  the  possession  thereof, 
the  person  who  establishes  a  legal  title  to  the  premises  is  pre- 
sumed to  have  been  possessed  thereof,  within  the  time  required 
by  law;  and  the  occupation  of  the  premises,  by  another  person, 
is  deemed  to  have  been  under  and  In  subordination  to  the  legal 
title,  unless  the  premises  have  been  held  and  possessed  adversely 
to  the  legal  title,  for  twenty  years  before  the  commencement 
of  the  action. 
Id.,  8  81. 

I  869.  AdT-erae  poaaeaalon  nnder  written  Inatmmont  or 
Jadfraient. 

Where  tJie  occupant,  or  those  under  whom  he  claims,  entered 
into  the  possesdon  of  the  promises,  under  claim  of  title,  exclu- 
sive of  any  other  rigl\t,  founding  the  claim  upon  a  written 
instrument,  as  being  a  conveyance  of  tho  premises  in  question, 
or  upon  the  decree  or  judgment  of  a  competent  court;  and 
there  has  been  a  continued  occupation  and  possession  of  the 
premises,  included  in  the  instrument,  decree,  or  judgment,  or 
of  Pome  part  thereof,  for  twontj'-  years,  under  the  samo  claim; 
the  premises  so*  included  are  deemed  to  have  been  held  adversely; 
except  that  where  they  consist  of  a  tract,  divided  into  lots,  the 
IioKsension  of  one  lot  is  not  deemed  a  possession  of  any  other  lot 
Id..  I  82. 

I  370.    Id. I  what  eonatltatea  It. 

For  the  purpose  of  constituting  an  adverse  possession,  by  a 
person  claiming  a  title,  founded  upon  a  written  instrument,  or 
It  judgment  or  decree,  land  is  deemed  to  have  been  possessei? 
ftnd •occupied  in  either  of  the  following  cases: 

1.  Where  it  has  been  usually  cultivated  or  improved. 

2.  Where  it  has  been  protected  by  a  substantial  inclorai9»« 
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•vi^'  y?®'?'  although  not  inclosed,  it  has  been  used  for  the  sup- 
ply of  ruel,  or  of  fencing  timber,  either  for  the  purposes  of  hua- 
Dajjdry,  or  for  the  ordinary  use  of  the  occupant. 

V\  here  a  known  farm  or  a  single  lot  has  been  partly  improved, 
tHe  portion  of  the  farm  or  lot  that  has  been  left  not  cleared,  or 
not  mclosed,  according  to  the  usual  course  and  custom  of  the 
adjoinmg  country,  is  deemed  to  have  been  occupied  for  the  same 
length  of  time,  as  the  part  improved  and  cultivated. 
Co.  Proo. ,  1 83,  am*d. 

i  871.  Adverse  poaaesalon  under  claim  of  title  not  written. 

Where  there  has  been  an  actual  continued  occupation  of  prem- 
ises, under  a  claim  of  title,  exclusive  of  any  othei>  right,  but  not 
founded  upon  a  written  instrument,  or  a  judgment  or  decree,  the 

C remises  so  actually  occupied,  and  no  others,  are  deemed  to  have 
een  held  adversely. 

Id..  184. 

I  372.  Id.  I  wliat  constltntes  it. 

For  the  purpose  of  constituting  an  adverse  possession,  by  a  per- 
son claiming  title,  not  founded  upon  a  written  instrument,  o'  a 
judgment  or  decree,  land  is  deemed  to  have  been  possessed  und 
occupied  in  either  of  the  following  cases,  and  no  others: 

1-  ^^®re  it  has  been  protected  by  a  substantial  inciosvre. 

2.  Where  it  has  been  usually  cultivated  or  improved. 

Id.,  i  8%. 

I  878.  Relation  of  landlord  and  tenant,  aa  alleetlnK 
adverse  possesaion. 

Where  the  relation  of  landlord  and  tenant  has  existed  bet^reen 
any  persons  the  possession  of  the  tenant  is  deemed  the  possession 
of  the  landlord,  until  the  expiration  of  twenty  years  after  the 
termination  of  the  tenancy;  or,  where  there  has  been  no  written 
lease,  until  the  expiration  of  twenty  years  after  the  last  payment 
of  rent;  notwithstanding  that  the  tenant  has  acquired  another 
title,  or  has  claimed  to  hold  adversely  to  his  landlord.  But  this 
presumption  shall  not  be  made,  after  the  periods  prescribt^d  in 
this  section. 

Id,  1 86. 

i  874.  Rlflrlit  not  affected  by  descent  cast. 

The  right  of  a  person  to  the  possession  of  real  property  is  not 
Impaired  or  affected,  by  a  descent  being  cast,  in  consequence  of 
the  death  of  a  person  in  possession  of  the  property. 

IdL,|87. 

I  876.  Certain  disabilities  excluded  from  tlnte  to  com* 
menee  action. 

.  If  a  person,  who  might  maintain  an  action  to  recover  real  prop- 
erty, or  the  possession  thereof,  or  make  an  entry,  or  interpose  a 
defence  or  counterclaim,  founded  on  the  title  to  real  property,  or 
to  rents  or  services  out  of  the  same,  is  when  his  title  first  de- 
scends, or  his  cause  of  action  or  right  of  entry  first  accrues, 
either: 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upoh  con- 
viction of  a  criminal  offence,  for  a  term  less  than  for  life:     * 

«4 
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Tbe  time  of  such  a  disability  is  not  a  part  of  the  time,  limited 
in  this  title,  for  commencing  the  action,  or  making  the  entry,  or 
interposing  the  defence  or  counterclaim;  except  that  the  time  so 
limit €k]  cannot  be  extended  more  than  ten  years,  after  the  disa- 
bility ceases,  or  after  the  death  of  the  person  so  disabled. 

Go.    Proc,   I  88. 


^ 
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TITLE  n. 
Aotions  other  than  for  the  recovery  of  real  property. 

Sec.  876.  When  ntisfactlon  of  Judgment  precamed. 

877.  Effect  of   return   of   execution. 

878.  How  preBumptlon   raised. 

879.  Limitation  of  action  to  redeom  from  a  mortcaM. 

880.  Other  periods  of  limitation. 

881.  Within   twenty   years. 

882.  Within  six  years. 

883.  Within  three  years. 
384.  Within  two  years. 

885.  Within  one  year. 

886.  Wlien  cause  of  action  accrues  on  a  current  aeeoiant. 
867.  Action  for  penalty,  etc.,  by  any  person  who  wlU  sue. 
888.  Actions  not   before  proTlded  for. 

tt8.  Actions  by  the  people  subject  to  the  same  limitations. 

860.  Actions  against  a  Don-ieBldent*  npoii  a  dsmand  barred  bj  tha  la« 

of  his  residence. 
890a.  Limitation  of  time  to  enforce  a  cause  of  action  arising  In  anotliei 

state. 
391.  When  person  liable,  etc.,  dies  without  the  state. 
892.  Caiiiip  of   action   accruing  between   the  death  at  a   teatator  or  Id* 

tesute,  and  tha  grant  oc  latteta. 
398.  No  limitation  of  action  on  baulc  notes,  etc. 
894,  Action  against  directors,  etc.,  of  banks. 
898.  Acknowledgment  ol  new  promise  must  be  In  writing. 
896    Exceptions,   as  to  peraons  under  disabllitiea. 
897.  Defence  or   counterclaim. 

9  870.  [Ara'd,  1804.]  When  aAtUCaetion  of  Jadarnaept 
preanmcd. 

A  final  judgment  or  decree  for  a  sum  of  money,  or  directingr 
the  payment  of  a  sum  of  money,  heretofore  rendered  in  a  sur- 
rogate's court  of  the  State,  or  heretofore  or  hereafter  rendered. 
In  a  court  of  record  within  the  United  States,  or  elsewhere,  or 
hereafter  docketed  pursuant  to  the  provisions  of  section  thirty 
hundred  and  seventeen  of  this  act,  is  presumed  to  be  paid  and 
satisfied,  after  the  expiration  of  twenty  years  from  the  time, 
when  the  party  recovering  it  was  first  entitled  to  a  mandate  to 
enforce  it.  This  presumption  is  conclusive,  except  as  against  a 
person,  who,  within  twenty  years  from  that  time,  n^akes  a  pay- 
ment or  acknowledges  an  indebtedness  of  some  part  of  the 
amount  recovered  by  the  judgment  or  decree,  or  his  heir  or  per- 
sonal representative,  or  a  person  whom  he  otherwise  represents. 
Such  an  acknowledgment  must  be  in  writing,  and  signed  by  the 
person  to  be  charged  thereby. 

li.  18M,  ch.  807. 

I  377.    Klleet  of  return  of  execntlon.- 

If  the  proof  of  payment,  under  the  last  section,  consists  of  the 
return  of  an  execution  partly  satisfied,  the  adverse  narty  may 
show,  in  full  avoidance  of  the  effect  thereof,  that  the  alleged 
partial  satisfaction  did  not  proceed  from  -a  payment  made,  or  a 
sale  of  property  claimed,  by  him  or  by  a  person  whom  he  repre- 
sents. 

9   378.     Ho^r   preanmptlon   raised. 

A  person  may  avail  himself  of  the  presumption  created  by  the 
last  section  but  one,  under  an  allegation  tnat  the  action  wa« 
not  commenced,  or  that  the  proceeding  was  not  taken,  within  the 
time  therein  limited. 

I  879.    Limitation  of  action  to  redeem  front  a  mortjTAVe* 

An  action  to  redeem  real  property  from  a  mortgage,  with  or 
without  an  account  of  rents  and  profits,  may  be  maintained  hf 
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the  mortgagor,  or  those  claiming  under  him,  against  the  mort- 
gagee in  possession,  or  those  claiming  under  him,  unless  he  or 
they  haye  continuously  maintained  an  adverse  possession  of  the 
mortgaged  premises,  for  twenty  years  after  the  breach  of  a  con- 
dition of  the  mortgage,  or  the  non-fulfilment  of  a  coYttnant 
therein  contained. 

{  880.    Otber  periods  of  limitation. 

The  following  actions  must  be  commenced  within  the  following 
periods,  after  the  cause  of  action  has  accrued. 
Oo.  Pnc.,  put  of  i  74,  and  §  89. 

i  881.  [An&'d,  1877.]     Within  twenty  yenrs. 

Within  twenty  years: 

An  action  upon  a  sealed  instrument. 

But  where  the  action  is  brought  for  breach  of  a  covenant  of 
seisin,  or  against  incumbrances,  the  cause  of  action  is,  for 
the  purposes  of  this  section  only,  deemed  to  have  accrued  upon 
an  eviction,  and  not  before. 

14.,  put  of  8  90. 


I  888.    [Am'd,  1877,  oh.  416  nnd  422.]     TVlthln  six  7< 

Within  six  years: 

1.  An  action  upon  a  contract  obligation  or  liability  express  or 
iojplied;    except  a  judgment  or  sealed  instrument. 

2.  An  action  to  recover  upon  a  liability  created  by  statute; 
except  a  penalty  or  forfeiture.- 

3.  An  action  to  recover  damages  for  an  injury  to  property,  or  a  per- 
sonal injury;  except  in  a  case  where  a  different  period  is  expresslv 
prescribed  in  this  chapter.    (See  §  883,  subd.  5;  §  884,  subd.  1.) 

4.  An  action  to  recover  a  chattel. 

5.  An  action  to  procure  a  judgment,  other  than  for  a  sum  of 
money,  on  the  ground  of  fraud,  in  a  case  which,  on  the  thirty- 
first  day  of  December,  1846,  was  cognizable  by  the  court  of  chan- 
cery. The  cauflie  of  action,  in  such  a  case,  is  not  deemed  to  have 
accrued,  until  the  discovery,  by  the  plaintiff,  or  the  person  under 
whom  he  claims,  of  the  facts  constituting  the  fraud. 

6.  An  action  to  establish  a  will.  Where  the  will  has  been  lost, 
concealed,  or  destroyed,  the  cause  of  action  is  not  deemed  to 
have  accrued,  until  the  discovery,  by  the  plaintiff,  or  the  person 
nnder  whom  he  claims,  of  the  facts  upon  which  its  validity  de- 
pends. A 

7.  [Ant'd,  1894.]     An  action  upon  a  judgment  or  decree,  ren-  ^ 
dered  in  a  court  not  of  record,  except  where  a  transcript  shall 

be  filed,  pursuant  to  section  thirty  hundred  and  seventeen  of 
this  act,  and,  also,  except  a  decree  heretofore  rendered  In  a  surro- 
gate's court  of  the  State.  The  cause  of  action,  in  such  a  case,  is 
deemed  to  have  accrued  when  final  judgment  was  rendered. 

L.  1804,  di.  807. 

i  888.    (Am'd,  1877.]     IVltltln  three  yenra. 

Within  three  years: 

l.'An  action  against  a  sheriff,  coroner,  constable,  or  other  offi- 
cer, for  the  non-payment  of  money  collected  upon  an  execution. 

2.  Ah  action  against  a  constable,  upon  any  otber  liability  in- 
curred by  him,  by  doing  an  act  in  his  official  capacity,  or  by  the 
onisilon  of  an  official  duty:  ezoept  an  escape. 

«7 
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8.  An  action  upon  a  statute,  for  a  penalty  or  forfeiture,  where 
the  action  is  given  to  the  person  aggrieved,  or  to  that  person  and 
the  people  of  the  State,  except  where  the  statute  imposing  it  pre- 
scribes a  different  limitation. 

4.  An  action  against  an  executor,  administrator,  or  receiver, 
or  against  the  trustee  of  an  insolvent  debtor,  appointed,  as  pre- 
scril^d  by  law,  in  a  special  proceeding  instituted  in  a  court  or 
before  a  judge,  brought  to  recover  a  chattel,  or  damages  for  tJik- 
iag,  detaining,  or  injuring  personal  proi)erty,  by  the  defendant,  or 
the  person  whom  he  represents. 

5.  An  action  to  recover  damages  for  a  personal  injui-y»  resulting 

from  negligence.  . 

SubBtltate  for  Co.  Troc.,  f  92;  U  1886,  ch.  672;  L.  1880,  cH.  440;  L.  190% 
«ta.  000,  f  2. 

I  384.  [Am'd,  1806,  1900.]     'Wttltln  two  years. 

Within  two  years: 

1.  An  action  to  recover  damages  for  libel,  slander,  assault 
battery,  seduction,  criminal  conversation,  false  imprisonment, 
mnlicions  prosecution  or  malpractice. 

2.  An  action  upon  a  statute,  for  a  forfeiture  or  penalty  to  the 
people  of  the  State. 

Co.  Proc..  I  83.  am'd.  See  post,  |  1902.  L.  1806,  ch.  886;  L.  1900.  cb. 
117.     In  effect  Sept.  1,  1900. 

f   885.     IVlthln   one   year. 

Within  one  year: 

1.  An  action  against  a  sheriff  or  coroner,  upon  a  liability  in- 
curred by  him,  by  doing  an  act  in  his  official  capacity,  or  by 
the  omission  of  an  official  duty;  except  the  non-payment  of  money 
collected  upon  an  execution. 

2.  An  action  against  any  other  officer,  for  the  escape  of  a 
prisoner,  arrested  or  imprisoned  by  virtue  of  a  civil  mandate. 

SubsUtule  for  Co.  Proc..  i  94.      See  1  K.  S.  772,  f  8;  L.  1902.  eh.  600.  <  2. 

I  386.  IVhen  cause  of  action  accmes  on  a  cnrrent 
account. 

In  an  action  brought  to  recover  a  balance  due  upon  a  mutual, 
open,  and  current  account,  where  there  have  been  reciprocal  de- 
mands between  the  parties,  the  cause  of  action  is  deemed  to  have 
accrued  from  the  time  of  the  last  item,  proved  in  the  account  oa 
either  side. 

Go.  Proc..  I  96. 

S  387.  Action  for  penalty,  etc.,  by  any  person  who 
will  Hue. 

An  action  upon  a  statute  for  a  penalty  or  forfeiture,  given 
wholly  or  partly  to  any  person  who  will  prosecute  for  the  same, 
must  be  commenced  within  one  year  after  the  commission  of  the 
offence;  and  if  the  action  is  not  commenced  within  the  year  by  a 
private  person,  it  may  be  commenced  within  two  years  there- 
after, in  behalf  of  the  people  of  the  State,  by  the  attorney-gen- 
eral, or  the  district-attorney  of  the  county  where  the  offence  was 
committed. 

Id.,  8  oe. 

I  888.    Action*  not  before  provided  for. 

An  action,  the  limitation  of  which  is  not  specially  prescribed  1b 
this  or  the  last  title,  must  be  commenced  within  ten  years  after 
the  cause  of  action  accrues. 

Id.,  I  97.     Sm  I  ion. 
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f  af«.    AmtlmMm  hy  the  people  anbjeet  tm  the  mmm*  ItatltA- 
tlea*. 

The  limitations,  prescribed  in  this  title,   apply  alike  to  ac- 
tions brought  in  the  name  of  the  people  of  the  ctatei  or  for  their 
benefit,  and  to  actions  by  private  persons, 
do.  Proc.,  I  96. 

I  390.  rAm'd.  1016.]  Action  affalnat  a  nonreMldenty  upon 
<i  demand  barred  by  Ibe  la¥V  of  bla  residence. 

Where  a  cause  of  action,  which  does  not  involve  the  title  to 
jr  possession  of  real  property  within  the  state,  accrues  against 
a  person,  who  is  not  then  a  resident  of  the  state*  au  action 
cannot  be  brought  thereon  in  a  court  of  the  state,  against  him 
or  his  personal  representative,  after  the  expiration  of  the  time, 
limited,  by  the  laws  of  his  residence,  for  bringing  a  like  action, 
provided  that  if  the  limitation  of  the  time  fixed  by  the  laws  of 
his  residence  for  bringing  such  action  be  less  than  the  time 
fixed  by  the  laws  of  this  state  for  a  like  action,  the  limitation 
fixed  by  the  laws  of  this  state  shall  apply.  This  section  shall 
not  apply  to  a  case  in  which  a  person  is  entitled,  when  this 
section  as  amended  takes  effect,  to  commence  such  action,  where 
he  commences  the  same  before  the  expiration  of  six  months 
after  this  section  as  amended  takes  effect;  in  which  case  the 
provisions  of  law  applicable  thereto  immediately  before  this 
section  as* amended  takes  effect  shall  continue  to  be  so  appli- 
cable,  notwithstanding   the   repeal   thereof. 

Am'd   bj    L.    1916,    cb.   536,    in     effect  May  15.   1016.  • 

f890-a.  [Added,  1902.]  lilmfltatlon  of  time  to  enforoe  a 
eanse  of  action  arising  In  another   state. 

Where  a  cause  of  action  arises  outside  of  this  state,  an  action 
cannot  be  brought,  in  a  court  of  this  state,  to  enforce  said  causf 
of  action,  after  the  expiration  of  the  time  limited  by  the  laws  oi 
the  state  or  country  where  the  cause  of  action  arose,  for  bringing 
an  action  upon  said  cause  of  action,  except  where  the  cause  of 
action  originally  accrued  in  favor  of  a  resident  of  this  state. 
Xothing  in  this  act  contained  shall  affect  any  pending  action  or 
proceeding. 

L.  1902,  ch.  193.    In  effect  Sept.  1,  1902. 

1391.  [Am'd,  1877.]  l¥hen  person  liable,  etc,  dies  wltb- 
ont  the  State. 

If  a  person,  against  whom  a  cause  of  action  exists,  dies  without 
the  State,  the  time  which  elapses  between  his  death,  and  the  ex- 
piration of  eighteen  months  after  the  issuing,  within  the  State, 
of  letters  testamentary  or  letters  of  administration,  is  not  a  part 
of  the  time  limited  for  the  commencement  of  an  action  therefor, 
against  his  executor  or  administrator. 

1392.  [Am*d,  1877.]  Canse  of  action  accrvlng  between 
the  death  of  a  testator  or  Intestate,  and  tbe  ffrant  of 
letters. 

For  the  purpose  of  computing  the  time,  within  which  an  action 
must  be  commenced  in  a  court  of  the  State,  by  an  executor  or 
administrator,  to  recover  personal  property,  taken  after  the  death 
of  a  testator  or  intestate,  and  before  the  issuing  of  letters  testa- 
mentary or  letters  of  administration;  or  to  recover  damages  for 
taking,  detaining,  or  injuring  persoral  property  within  the  same 
period:  the  lf»tters  are  deemed  to  have  been  issued,  within  six 
years  nfter  the  death  of  the  testator  or  intestate.  But  whore 
an  action  »«  barred  by  this  section,  any  of  the  next  of  kin,  lega- 
tees, or  'creditors,  who,  at  the  time  of  the  transaction  nnon  which 
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it  might  have  been  founded,  was  within  the  age  of  twenty-one 
years,  or  insane,  or  imprisoned  on  a  criminal  charge,  may,  within 
five  years  after  the  cessation  of  such  a  disability,  maintain  an 
action  to  recover  damages  by  reason  thereof:  in  which  he  may 
recover  such  sum,  or  the  value  of  such  property,  as  he  would  have 
received  upon  the  final  distribution  of  the  estate,  if  an  action  had 
been  seasonably  commenced  by  the  executor  or  administrator. 

I  303.  If  o  llmitatlou  ^  action  on  banlc  not««y  etc 

This  chapter  does  not  aii«*ct  an  action  to  enforce  the  payment 
of  a  bill,  note,  or  other  evidence  of  debt  issued  by  a  moneyed  cor- 
poration, or  issued  or  put  in  circulation  as  money. 

Co.  Proc,  \  108. 

f394.  [Am'dy  1877,  1897.]  Action  agralnst  directors,  ete., 
of  banks. 

This  chapter  does  not  affect  an  action  against  a  director  or 
stockholder  of  a  moneyed  corporation,  or  banking  association,  to 
recover  a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liability 
created  by  the  common  law  or  by  statute;  but  such  an  action 
must  be  brought  within  three  years  after  the  cause^of  action  has 
accrued. 

Co.  Proc.,  I  100,  am'd;  L.  1807,  cb.  281.    In  efrect  September  1,  Vfsn. 

1 395.  Acknowledgrn&ent  or  new  prontlse  most  be  In 
writing* 

An  acknowledgment  or  promise  contained  in  a  writing,  signed 
by  the  party  to  be  charged  thereby,  is  the  only  competent  evi- 
dence of  a  new  or  continuing  contract,  whereby  to  take  a  case 
out  of  the  operation  of  this  title.  But  this  section  does  not  alter 
the  effect  of  a  payment  of  principal  or  interest. 

Id.,  f  110. 

S  396.  Bxceptlons,  as  to  persons  nnder  disabilities. 

If  a  person,  entitled  to  maintain  an  action  specified  in  this' title, 
except  for  a  penalty  or  forfeiture,  or  against  a  sheriff  or  other 
officer  for  an  escape,  is,  at  the  time  when  the  cause  of  action 
accrues,  either: 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  con- 
viction of  a  criminal  offence,  for  a  term  less  than  for  life; 

The  time  of  such  a  disability  is  not  a  part  of  the  time  limited 
in  this  title  for  commencing  the  action;  except  that  the  time  so 
limited  cannot  be  extended  more  than  ^ve  years  by  any  such  dis- 
ability, except  infancy;  or  in  any  case,  more  than  one  year  after 
the  disability  ceases. 

Id.,  I  101. 

1 397.  Defence  or  connTerclaim. 

A  cause  of  action,  u^on  which  an  action  cannot  be  maintained, 
as  prescribed  in  this  title,  cannot  be  effectually  interposed  as  a 
defence  or  counterclaim. 

70 
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Oeneral  proviflions. 

96S.  When  Actloo  deemed  to  be  commenced. 

389.  Attempt  to  commence  action  in  a  court  of  recoird. 

400.  Id.;  In  a  court  not  of  record. 

401.  Exception,  when  defendant   la  without  the  State. 

402.  Id.;  when  a  person  entitled,  etc.,  dies  before  limitation  expires. 

403.  Id.;  when  a  person  liable,  etc.,  dies  wlthia  the  State. 

404.  In  suits  by  aliens,  time  of  disability  In  case  of  war  to  be  deducted. 
406.  Provlaion   where  judgment  has  been   revened. 

406.  Stay  by  injunction,   etc.,   to  be  deducted. 

407.  Certain  actions  by  a  principal,  for  misconduct  of  an  agent,  etc. 

408.  Disability  must  exist  when  right  -accrues. 

400.  If  seTeral  disabilities,   no  limitation  until  all  removed. 

410.  ProTlsion  when  the  action  cannot  be  maintained  without  a  demand. 

411.  Provision  in  case  of  submission  to  arbitration. 

412.  Provision  when  action  Is  discontinued,  etc.,   after  answer. 
418.  How  objection  taken,   under  this  chapter. 

414.  Cases  to  which  this  chapter  applies. 

415.  Mode  of  computing  periods  of  limitation. 

f  388.  [Ant'dy  1877.]  liVlien  action  deemed  to  be  com* 
mcnced. 

An  action  is  commenced  aflrainst  a  defendant,  within  the 
meaning  of  any  proTision  of  this  act,  which  limitR  the  time  for 
commencing  an  action,  when  the  summons  is  serred  on  him;  or 
on  a  co-defendant  who  is  a  joint  contractor,  or  otherwise  united 
in  interest  with  him. 

e*.   Ptoe.,  f  09,   am'd. 

I  3flO.    Attempt  to  commence  action  In  a  court  of  record. 

An  attempt  to  commence  an  action,  in  a  court  of  record,  is 
eqaivalent  to  the  commencement  thereof  against  each  defendant, 
within  the  meaning  of  each  proYitfion  of  this  act,  whioh  limirs 
the  time  for  commencing  an  action,  when  the  summons  ia 
deliyered,  with  the  intent  that  it  shall  be  actually  served,  to 
the  sheriff,  or,  where  the  sheriff  is  a  party,  to  a  coroner  of  the 
county,  in  which  that  defendant,  or  one  of  two  or  more  co- 
defendants,  who  are  joint  contractors,  or  otherwise  united  in 
Interest  with  him,  resides  or  last  resided:  or,  if  the  defendant 
is  a  corporation,  to  a  like  officer  of  the  county,  in  which  it  is 
established  by  law,  or  wherein  its  general  business  is  or  was 
last  transacted,  or  wherein  it  keeps,  or  last  kept,  an  office  for 
the  transaction  of  business.  But  in  order  to  entitle  a  plaintiff 
to  the  benefit  of  this  section,  the  delivery  of  the  summons  to  an 
officer  must  be  followed,  within  sixty  days  after  the  expiration 
of  the  time  limited  for  the  actual  commencement  of  the  action, 
by  personal  service  thereof  upon  the  defendant  sought  to  be 
charged,  or  by  the  first  publication  of  the  summons,  as  against 
that  defendant,  pursuant  to  an  order  for  service  upon  him  in 
that  manner. 

Id.,  part  ef  9  00,  am*d. 

I  400.    Id.  I  In  n  covrt  not  of  record. 

The  last  section,  excluding  the  provision  requiring  a  publica- 
tion or  service  of  the  summons  within  sixty  days,  applies  (o 
an  attempt  to  commence  an  action,  in  a  court  not  of  record, 
where  the  summons  is  delivered  to  an  officer  authorized  to  serve 
the  same,  within  the  city  or  town,  wherein  the  person  resides 
or  the  corporation  is  located,  as  specified  in  that  section;  pro- 
Tided  that  actual  service  thereof  is  made  with  due  diligence. 
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«f  401.  [Am'd,  1888,  1886.]  Bxeeption,  when  defendmnt  fa 
w2th<»ut  the  Stftte. 

If,  when  the  cause  of  action  accrues  affainst  a  person,  he  u 
without  the  State,  the  action  may  be  commenced  within  the 
time  limitod  therefor,  after  his  return  into  the  State.  If,  after 
n  cause  of  action  has  accrued  against  a  person,  he  departs  from 
the  State,  and  remains  continiiously  absent  therefrom  for  the 
space  of  one  year  or  more,  or  if,  without  the  knowledge  of  the 
person  entitled  to  maintain  the  action,  he  resides  within  the  State 
under  a  false  name,  the  time  of  his  absence  or  of  such  residence 
within  the  State  under  such  false  name  is  not  a  part  of  the 
time,  limited  for  the  commencement  of  the  action.  But  this 
section  does  not  apply,  while  a  designation,  made  as  prescribed 
in  section  four  hundred  and  thirty,  or  in  subdivision  second  of 
section  four  hundred  and  thirty-two,  of  this  act,  remains  in  force. 

Go.  Proc.,  {  100.  am'd;  L.  1888,  ch.  496;  L.  1898,  ch.  866.  In  effect  Sep*. 
1,  1890.    8ee  ante,  f  390. 

S  402.  Id.;  Trhen  m  person  entitled,  ete.,  die*  before  llnt- 
Itation   expires. 

If  a  person,  entitled  to  maintain  an  action,  dies  before  the 
expiration  of  the  time  limited  for  the  commencement  thereof, 
and  the  cause  of  action  suryives,  an  action  may  be  commenced 
by  his  representatixe,  after  the  expiration  of  that  time,  and 
within  one  year  after  his  death. 
Id.,  i  102,  am*d. 

I  403.  [Am*d,  1801,  1806.]  Id.|  when  m  person  limble,  dies 
witliin  tlie   State. 

The  term  of  eighteen  months  after  the  death,  within  this  state, 
of  a  person  against  whom  a  cause  of  action  exists,  or  of  a 
person  who  shall  have  died  within  sixty  days  after  an  attempt 
.shall  have  bc-fn  made  to  commence  an  action  against  him  pur- 
suant to  the  proTlsions  of  section  three  hundred  and  ninety-nine 
of  this  act,  is  not  a  part  of  the  time  limited  for  the  commence- 
ment of  an  action  against  his  executor  or  administrator.  If 
letters  testamentary  or  iotters  of  administration  upon  his  estate 
arc  not  issued,  within  this  state,  at  least  six  months  before  the 
expiration  of  the  time  to  bring  the  action,  as  extendisl  by  the 
foregoing  provision  of  this  section,  the  term  of  one  year  aft».T 
such  letters  are  issued  is  not  a  part  of  the  time  limiteil  for  the 
commencement  of  such  an  action.  The  time  during  which  an 
action  is  pending  in  a  court  of  record  between  a  person  or  per- 
sons and  an  executor  or  administrator,  wherein  the  person  or 
persons  claim  to  recover  from  the  executor  or  administrator  any 
money  or  other  property  claimed  by  said  executor  or  admin- 
istrator to  belong  to  the  estate  of  the  decedent,  or  is  embraced 
in  the  inventory  of  the  assets  of  said  decedent's  estate,  is  not  a 
part  of  the  time  limited  for  the  commencement  of  an  action 
against  an  executor  or  administrator,  for  a  claim  against  the 
estate  of  the  decedent  until  the  final  determination  of  the  action 
brought  to  recover  said  or  other  property  claimed  by  said  execu- 
tor or  administrator  to  belong  to  said  decedent's  estate: 

1.  Where  the  claim  against  the  estate  of  the  decedent  is 
liquidated  by  the  recovery  of  a  judgment  thereon  against  an 
executor  or  administrator  in  an  action  in  a  court  of  record  or 
under  section  twenty-seven  hundred  and  eighteen  of  this  code, 
after  trial  on  the  merits. 


•See   ante,    |    890. 
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2.  Where  a  legatee  brings  an  action,  or  institutes  a  proceeding, 
against  an  executor  or  administrator  with  the  will  annexed,  to 
enforce  the   jMiyment  of  a  legacy. 

L.  ISOl,  cb.  70;  L.  1896,  ch.  887.    In  effect  May  96,  1806. 

§  404.  In  suits  by  aliens,  tln&e  of  dlsmblllty  In  ense  ef 
vrnr  to  be   deducted. 

Where  a  person  is  disabled  to  sue  in  the  courts  of  the  State, 
by  reason  of  either  party  being  an  alien  subject  or  citisen  of  a 
country,  at  war  with  the  United  States,  the  time  of  the  continn- 
ance  of  the  disability  is  not  a  part  of  the  time  limited  for  the 
commoncement  of  the  action. 

Go.  Proc.,  §  103,  am*d. 

9  4€5.    Provision  fvbere  Jndfrment  bos  been  reversed. 

If  an  action  is  commenced  within  the  time  limited  therefor, 
and  a  judgment  therein  is  reversed  on  appeal,  without  awarding 
a  new  trial,  or  the  action  is  terminated  in  any  other  manner 
than  by  a  voluntary  discontinuance,  a  dismissal  of  the  complaint 
for  neglect  to  prosecute  the  action,  or  a  final  judgment  upon 
the  merits;  the  plaintiff,  or,  if  he  dies,  and  the  cause  of  action 
survives,  his  representative,  may  commence  a  new  action  for 
the  same  cause,  after  the  expiration  of  the  time  so  limited,  and 
within  one  year  after  such  a  reversal  or  termination. 

Id.,  i  104. 

§  406.    Stay  by  Injunction,  etc.,  to  be  deducted. 

Where  the  commencement  of  an  action  has  been  stayed  by 
injunction,  or  other  order  of  a  court  o^  judge,  or  by  statutory 
prohibition,  the  time  of  the  continuance  of  the  stay  is  not  a 
part  of  the  time,  limited  for  the  commencement  of  the  action. 

Id.,  i  105,  am'd.     See  f  1928. 

I  407.  Certain  actions  by  a  principal,  for  mlaconduct 
of  ani  aircnt,  etc* 

Where  an  injury  results  from  the  act  or  omission  of  a  deputy 
or  agent,  the  time,  within  which  an  action  to  recover  damages 
by  reason  thereof,  must  be  commonce<l  by  the  principal,  against 
the  deputy  or  agent,  must  be  computed  from  the  time,  when  a 
judgment  against  the  principal,  for  the  act  or  omission,  is  first 
recovered  by  the  aggrieved  person;  and  a  subsequent  reversal 
or  setting  aside  of  the  judgment  does  not  extend  the  time. 

}  40i8.    Disability  must  exist  vrbcn  rlsrbt  accrues. 

A  person  cannot  avail  himself  of  a  disability,  unless  it  existed 
when  his  right  of  action  or  of  entry  accrued. 
Co.  Prsc.,  f  106,  sin*d. 

S  409.  If  several  disabilities,  no  limitation  until  all 
reatoved. 

Where  two  or  more  disabilities  co-exist,  when  the  right  of 
action  or  of  entry  acemes,  the  limitation  does  not  attach,  until 
all  are  removed. 

Id.,  I  107.  am*d. 

I  410.  Provision  wben  tbe  action  cannot  be  maintained, 
vrltbout  a  dentand. 

Where  a  right  exists,  but  a  demand  is  necessary  to  entitle  a 
person  to  maintain  an  action,  the  time,  within  which  the  action 
mast  be  «omm«nced,  must  be  computed  from  the  time,  when  th« 
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right   to  make  the  demand   is  complete;   except  in  one  of   the 
following  cases: 

1.  Where  the  right  grows  out  of  the  receipt  or  detention  of 
money  or  property,  by  an  agent,  trustee,  attorney,  or  other  per- 
son acting  in  a  fiduciary  capacity,  the  time  must  be  computed 
from  the  time,  when  the  person,  haying  the  right  to  make  the 
demand,  has  actual  knowledge  of  the  facts,  upon  which  that 
right  depends. 

2.  Where  there  was  a  deposit  of  money,  not  to  be  repaid  at 
a  fixed  time,  but  only  upon  a  special  demand^  or  a  delivery  of 
personal  property,  not  to  be  returned,  specifically  or  in  kind, 
at  a  fixed  tiue  or  upon  a  fixed  contingency,  the  time  must  be 
computed  tvom.  the  demand. 

9  411.  ProTlaion  In  case  of  •obmiasiOB  to  arbitYatloift. 

Where  the  persons,  who  might  be  adverse  parties  in  an  action, 
have  entered  into  a  written  agreement  to  submit  to  arbitration, 
or  to  refer  the  cause  of  action,  or  a  controversy  in  which  it 
might  be  available,  or  have  entered  into  a  w^ritten  submission 
thereof  to  arbitrators;  and  before  an  award,  or  other  determina- 
tion thereupon,  the  agreement  or  submission  is  revoked,  so  as 
to  render  it  ineflPectual,  by  the  death  of  either  party  thereto,  or 
by  the  act  of  tLe  person  against  whom  the  action  might  have 
been  brought;  or  tte  execution  thereof,  or  the  remedy  upon  ao 
award  or  othor  determination  thereunder,  is  stayed  by  injunc- 
tion^ or  other  order  procured  by  him  from  a  competent  court  or 
judge-  the  time  which  has  elapsed,  between  the  entering  into 
the  written  submission  or  agreement,  and  the  revocation  thereof, 
or  the  expiration  of  the^stay,  is  not  a  part  of  the  time,  limitpd 
for  the  commencement  of  the  action. 

S    412.     Provision    vrben    action    !■    dlseontinned,    ete,, 
nfter  anawer. 

Where  a  defendant  in  an  action  has  Interposed  an  answer,  in 
support  of  which  he  would  be  entitled  to  rely,  at  the  trial,  upon 
a  defence  or  counterclaim  then  existing  in  his  favor,  rhe 
remedy  upon  which  nt  th^  time  of  the  commencement  of  the 
action,*  was  not  barred  by  the  provisions  of  this  chapter;  and 
the  complaint  is  dismissed,  or  the  action  is  discontinued,  or 
abates  in  consequence  of  the  plaintiff's  death;  the  time  which 
intervened,  between  tlie  commencement  and  the  terminatioD 
of  the  action,  is  not  a  part  of  the  time,  limited  for  the  commence- 
ment  of  an  action  by  the  defendant,  to  recever  for  the  causo 
of  action  so  interposed  as  a  defence,  or  to  interpose  the  same 
defence  in  another  action  brought  by  the  same  plaintiff,  or  a 
person  deriving  title  from  or  under  him. 

I   418.     How   objection    taken,   nnder   tbia    cbapter. 

The  objection,  that  the  action  was  not  commenced  within  the 
time  limited,  can  be  taken  only  by  answer.  The  corresponding; 
objection  to  a  defence  or  counterclaim  can  be  taken  only  by 
reply;  except  where  a  reply  is  not  required,  in  order  to  enable 
the  plaintiff  to  raise  an  issue  of  fact,  upon  an  allegation  con* 
tained  in  the  answer. 
Go.  Proc.,  part  of  (  74. 

$  414.    Cases  to  wblcb  tbis  cbapter  applies. 

The  provisions  of  this  chapter  apply,  and  constitute  the  only 
rules  of  limitation  applicable,  to  a  civil  action  or  special  pro* 
ceeding,  except  in  one  of  the  following  cases: 
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1.  A  case,  where  a  different  limitation  is  specially  prescribed 
by  law,  or  a  shorter  limitation  is  prescribed  by  the  written 
contract  of  the  parties. 

2.  A  cause  of  action  or  a  defence  which  accrued  before  the 
first  day  of  July,  1848.  The  statutes  then  in  force  govern,  with 
respect  to  such  a  cause  of  action  or  defence. 

3.  A  case,  not  included  in  the  last  subdivision,  in  which  n 
person  is  entitled,  when  this  act  takes  effect,  to  commence  au 
action,  or  to  institute  a  special  proceeding^  or  to  take  nny  prf>- 
ceeding  therein,  or  to  pursue  a  remedy  upon  a  judgment,  where 
he  commences,  institutes,  or  otherwise  resorts  to  the  8am«», 
before  the  expiration  of  two  years  after  this  act  takes  effect; 
in  either  of  which  cases,  the  provisions  of  law  applicable  thereto, 
immediately  before  this  act  takes  effect,  cont,inue  to  be  so  appli- 
cable, notwithstanding  the  repeal  thereof. 

4.  A  case,  where  the  time  to  commence  an  action  has  expired, 
when  this  act  takes  effect. 

The  word,  "action",  contained  in  this  chapter,  is  to  be  con- 
strued, when  it  is  necessary  so  to  do,  as  including  a  special  pro- 
ceeding, or  any  proceeding  therein,  or  in  an  action. 

g  416.  Mode  of  eompatinv  periods  of  limitation. 

The  periods  of  limitation,  prescribed  by  this  chapter,  except 
as  otherwise  specially  prescribed  therein,  must  be  computed 
from  the  time  of  the  accruing  of  the  right  to  relief  by  action, 
special  proceeding;,  defence,  or  otherwise,  as  the  case  requires, 
to  the  time  when  the  claim  to  that  relief  is  actually  interposed 
by  the  party,  as  a  plaintiff  or  a  defendant,  in  the  particular 
action  or  special  proceeding. 
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CHAPTER  V. 
Commencement  of  and  Parties  to  an  Action. 

TITLE  I.—  GonmcBeeiiieDt  of  an  Action. 
TITLE  U.—  PartiM  to  u  Aetlon. 

TITLE  I. 

Gommencement  of  an  action. 

Article  1.   Thp  mimmonfi  and  aooompanying  papers;   pemonal   serrlce  thereof: 
apiJearnnce  of  the  dofendaut. 
2.   SubMtitutes  for  personal  service  In  npecial  caMcs. 

article:  first. 

The  summons  and  accompanying  papers;  personal  service  thereof; 

appearance  of  the  defendant. 

Sec.   410.    Action    to   be  commenced    bj*    Hummons;    time   when    court    acquires 
JurlMdiction. 

417.  Ret)ulHltet(  of  Hummona. 

418.  Form  of  sumuifHiK. 

410.  Service  of  iH>py  complaint  or  notice  with  summons;   consequence  of 
failure. 

420.  ra.ses   where  such  service  must  he  made. 

421.  App(*arance   of  defendant. 

422.  When   defendant   niut<t  answer  before  tlnu>  to  appear  expires. 

423.  NotlcH'  of  no  i>ersonal  claim ;  effe<'t  of  s<»rvlce  thereof. 

424.  Eflect  of  voluntary  apiH^arance. 

425.  Summons ;   when  and   by   whom  served.      SherlfT'H  duty. 

42B.    How   i)erMonal  service  of  summons  made  uiion  a  natural   person. 
427,   42S.    Id. :  in  certain  cases  of  infancy,  or  lunacy,  etc.,  npt  Judicially 
declared. 

429.  Id.  :    when   delivery   of   copy   to  lunatic  dUf>ensed   with. 

430.  Desljcnatlon,  by  a  n'sldent.  of  a  permm  upon  whom  to  serve  a  sum- 

mouN   during  hln   absence:    effect   and    revocation    lhen»of. 

431.  How  pemonal  servlct*  of  sunimons  made  uiwn  a  dt>mestlc  cor|K>ratlon. 

432.  Id, ;   ui»on  a   foreljcn  corporstlon. 

433.  Service  <»f  pn^cess.   etc.,   to  commence  a  special  proceeding. 

434.  Proof  of  service  of  summons,  etc. :  how  made. 

I  410.  Aetlon  to  be  eoiumenced  by  nammoiis;  time  ^vrhea 
eonrt  aequtreii  Jurlii«llctlon. 

A  civil  action  is  commoncod  by  the  service  of  n  summons. 
But  from  the  time  of  the  ^rnntinK  of  a  provisional  remedy,  the 
court  acquires  jurisdiction,  and  has  control  of  all  the  subsequent 
jiroceedinjfs.  Nevertheless,  jurisdiction  thus  acquired  is  condi- 
tional, and  liable  to  be  divested,  in  a  case  where  the  jurisdiction 
of  the  court  is  made  dependent,  by  a  special  provision  of  law, 
ui)on  some  act,  to  be  done  after  the  Krantin^  of  the  provisional 
remedy. 

Co.    Proc.,   part  of   i   127.   and   id.,   |   139. 

f  417.    [Am'd,   1870.]      Reqnlaiteii   of  ■ammoiis. 

The  summons  must  contain  the  title  of  the  action,  specifying 
the  court  in  which  the  a«'tion  is  brought,  the  name'*  of  the  pnr- 
ties  to  the  action,  and.  if  it  is  broujrht  in  the  suprenw^  court,  the 
name  of  the  county  in  whi<-h  the  plaintiff  desires  the  trial:  an«l 
it  must  be  subscribt'd  by  tlie  plaintiff's  attorney:  who  must  ad<lf 
to  his  signature  his  office  address,  si)ecifying  a  place  within  the 
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I9tate  where  there  is  a  poat-offlce.  If  in  a  city,  he  must  add  the 
street,  and  the  street  nnmber,  if  any,  or  other  suitable  desigoa- 
tlon  of  the  particular  locality. 

Co.  Proc.,    i   128*.  remodelled.    See   ante,    |   66. 

§  418.    [Au&'dU  1877.]       Form  of  summonM. 

The  summons,  exclusive  of  the  title  of  the  action  and  the  8ul>- 
Bcription,  must  be  substantially  in  the  following  form,  the  blanks 
being  properly  filled: 

**To  the  above  named  defendant:  You  are  hereby  summoned 
to  answer  the  complaint  in  this  action,  and  to  serve  a  copy  of 
your  answer  on  th«»  plaintiffs  attorney  within  twenty  days  after 
the  service  of  this  summons,  exclusive  of  the  day  of  service; 
and  in  case  of  your  failure  to  appear  or  answer,  judgment  will 
be  taken  against  you  by  default,  for  the  relief  demanded  in 
the  complaint.    Dated  ." 

The  summons  is  deemed  the  mandate  of  the  court. 

See  Co.  Proc.,  §  12d. 

I  410.  [Am'd,  1870.1  Seirvice  of  copy  complaint  or  notice 
vrlth  ■nmmons;  conseaitcnce   of  failure. 

A  copy  of  the  complaint  may  be  served  with  the  summons. 
Tf  a  copy  of  the  complaint  is  not  served  with  the  summons,  the 
plaintiff  cannot  take  judgment  by  default  without  application  to 
thq  court,  unless  either  the  defendant  appears,  or  by  a  notice 
is  served  with  the  summons,  stating  the  sum  of  money  for  which 
judgment  will  be  taken,  and  the  case  is  one  embraced  in  the 
next  section. 

Id.    See  post,   f  1212,  and  §}  422,  479. 

I  420.  [Am'd,  1877.]  Ca«ea  ivbere  Muclt  aervlce  nanst  be 
made. 

Judgment  may  be  taken  without  application  to  the  court,  where 
the  complaint  sets  forth  one  or  more  causes  of  action,  cnch  cou* 
sistiug  of  the  breach  of  an  exprcHS  contract  to  pay^  absolutely 
or  upon  a  contingency,  a  sum  or  sums  of  money,  fixed  by  the 
terms  of  the  contra et,  or  capiibV?  of  being  ascertained  therefrom, 
l»y  computation  only;  or  an  express  or  implied  contract  to  pay 
ou)m*y  rect'ived  or  disbursed,  or  the  value  of  property  doliverwl, 
or  of  services  rendered  by,  to,  or  for  the  use  of,  the  defendant 
or  a  third  person;  and  thereupon  demands  judgment  for  a  sum 
of  money  only.  This  section  includes  a  case,  where  the  breach 
of  the  contract,  set  forth  in  the  complaint,  is  only  partial;  or 
where  the  complaint  shows  that  the  amount  of  the  plaintiff's 
demand  has  been  reduced  by  payment,  counterclaim,  or  othet 
credit. 

Id.    See  pott,    i  1212. 

I  421.    App«^arance  of  defendant. 

The  defendant's  appearance  must  be  made  by  serving  upon 
the  plaintiff's  attorney,  within  twenty  days  after  service  of  the 
canimons,  exclusive  of  the  day  of  service,  a  notice  of  appearance, 
or  a  copy  of  a  demurrer  or  of  an  answer.  A  notice  or  pleading, 
to  served,  must  be  subscribed  by  the  defendant's  attorney,  who 
must  add  to  his  signature  his  office  address,  with  the  particulars 
prescribed  in  section  417  of  this  act,  concerning  the  office  address 
of  the  plaint ifiCs  attorney. 
9m  Enl«  ».  ^^  . 
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i  422.   [Am'd,  18  <  7.]    When  defendant  mm«t  answer  befo 
time  to  appear  expires. 

A  defendant,  upon  whom  the  plaintiff  has  served,  with  the 
suDiraons,  a  copy  of  the  complaint,  must  serve  a  copy  of  liis 
demurrer  or  answer  upon  the  plaintifiTs  attorney,  before  the 
expiration  of  the  time,  within  which  the  svmmons  requires  him 
to  answor.  If  a  copy  of  the  complaint  is  not  so  served,  a  notice 
of  Appearance  entitles  him  only  to  notice  of  the  subsequent  pro- 
ceed m^s,  unless  within  the  same  time  he  demands  the  service 
of  H  copy  of  the  complaint  as  prescribed  in  section  four  hundred 
and  seventy-nine  of  this  act. 

See  Oo.  Proe.,  H  180  and  14S.       See  }f  410,  479. 

9  423.  [Ani'd,  1877.]  Notiee  of  no  personal  elalm}  eSeet 
of   servlee   thereof. 

Where  a  personal  claim  is  not  made  against  a  defendant,  a 
notice,  subscribed  by  the  plaintiffs  attorney,  setting  forth  the 
general  object  of  the  action,  a  brief  description  of  tne  property 
affected  by  it,  if  it  affects  specific  real  or  personal  property, 
and  that  a  personal  claim  is  not  made  agamst  him,  may  be 
served  with  the  summons.  If  the  defendant  so  served,  unreason- 
ably defends  the  action,  costs  may  be  awarded  against  him. 

Id.,  I  181. 

S  424.    Dffect  of  voluntary  appearance. 

A  voluntary  general  appearance  of  the  defendant  Is  equivalent 
to  personal  service  ol  the  summons  upon  him. 

Id.,  part  ef  i  189. 

§  42S.  'Sammonsi  when  and  by  -vvhont  served.  SherilTa 
duty. 

The  summons  may  be  served  by  any  person,  other  than  a  party 
to  the  action,  except  where  it  is  otherwise  specially  prescribed  by 
law.  The  plaintiff's  attorney  may,  by  an  indorsem^t  on  the 
summons,  fix  a  time  within  which  the  service  thereof 
must  be  made:  in  that  case,  the  service  cannot  be  made  after- 
wards. Where  a  summons  is  delivered  for  service  to  the  sheriff 
of  the  county,  wherein  the  defendant  is  found,  the  sheriff  mubt 
serve  it,  and  return  it,  with  proof  of  service,  to  the  plaintilTs 
attorney,  with  reasonable  diligence. 

Id.,  «  133,  am'd.     See  f  1&06. 

I  426.  [Am'd,  1879,  1918.1  How  personal  service  of  svis- 
mons  made  npon  a  natural  person. 

Personal  service  of  the  summons  upon  a  defendant,  bein»;  a 
natural  person,  must  be  made  by  delivering  a  copy  thereof, 
within  the  State,  as  follows: 

1.  If  the  defendant  is  an  infant,  under  the  age  of  fourteen 
years,  to  his  father,  mother  or  guardian;  or,  if  there  is  uone 
within  the  state,  to  the  person  having  the  care  and  control  of 
liini,  or  with  whom  he  resides,  or  in  whose  service  he  is  em- 
ployed. If  the  defendant  is  an  infant  over  the  age  of  fourteen 
years,  to  the  infant  in  person,  and  also  to  his  father,  mother 
or  guardian;  or,  if  there  is  none  within  the  state,  to  the  iwrson 
having  the  care  and  control  of  him,  or  with  whom  he  resides,  or 
in  whose  service  he  is  employed.  Where  the  defendant  is  an 
infant  under  the  age  of  fourteen  years,  the  court  shall,  in  the 
defendant's  interest,  nialte  an  order,  requiring  a  copy  of  the 
summons  to  be  also  delivered,  in  behalf  of  th;>  defendant,  to  a 

78 


c.  5,  i  1,  a.  1       COMMENCEMENT  OF  ACTION.  §  |  427-29 

person  designated  in  the  order,  and  that  service  of  the  Btimmons 
shall  not  be  deemed  complete  until  it  is  so  delivered.  Where  the 
defendant  is  un  infant  ov^  the  age  of  fourteen  years  a  similar 
order  may  be  made  by  the  court  in  its  discretion,  with  or  without 
application  therefor. 
Subd.  am'd  by  L.  1013,  cb.  279.     In  effect  Sept.  1.  1913. 

2.  If  the  defendant  is  a  person  judicially  declared  to  be  incom- 
petent to  manage  his  affairs,  in  consequence  of  lunacy,  idiocy, 
or  habitual  drunkenness,  and  for  whom  a  committee  has 
been  appointed*  to  the  committee,  and  also  to  the  defendant  in 
person. 

8.  If  the  action  is  against  a  sheriff,  for  a  cause  specified  iu 
section  one  hundred  and  fifty-eight  of  this  act,  by  delivering  it 
to  the  defendant  in  person,  or  to  his  under-sheriff  in  person,  or 
at  the  office  of  the  sheriff  during  the  hours  when  it  is  required 
by  law  to  be  kept  open,  to  a  deputy-sheriff  or  a  clerk  in  the 
employment  of  the  sheriff,  or  other  person  in  charge  of  the  office. 

4.  In  any  other  case,  to  the  defendant  iu  person. 

Co.  Proc,  I  134,  tubd.  2.  3,  and  4.    See  H  427-9,   17&6,  poet.        Am'd  by  L. 
1870.  ch.  542. 

(  427.  (Am'd,  1918.}  Id.$  In  certain  eases  of  intaner>  or 
lanacy,  etc.,  not  Judlclnlly  declared. 

If  the  court  has,  in  its  opinion,  reasonable  ground  to  believe, 

that  the  defendant,   by  reason  of  habitual   drunkenness,  or  for 

any  other  cause,  is  mentally  incapable  adequately  to  protect  his 

rights,   although    not   judicially    declared    to   be    incompetent    to 

manage   his   affairs,    the   court   may,   in   its   discretion,   with   or 

without  an  application  therefor,  and,  in  the  defendant's  interest, 

make  an  order,   requiring   a   copy   of  tho  summons   to  be   also 

delivered,  in  behalf  of  the  defendant,  to  a  person  designated  iu 

the  order,  and  that  service  of  the  summons  shall  not  be  deemed 

complete,  until  it  is  so  delivered. 

Am'd  L.  1913.  ch.  279.     In  effect  Sept.  1.  1913. 

I  428.  The  same. 

In  a  case  specified  in  subdivision  first  or  second  of  section 
four  hundred  and  twenty-six  of  this  act,  where  the  court  has, 
in  its  opinion,  reasonable  ground  to  believe  that  the  interest  of 
the  person,  other  than  the  defendant,  to  whom  a  copy  of  the 
summons  has  been  delivered,  is  adverse  to  that  of  the  defendant, 
or  that,  for  any  rt^ason,  he  is  not  a  fit  person  to  protect  the 
rights  of  the  defendant,  it  may  likewise  make  an  order,  as  pre- 
scribed in  the  last  section.  In  a  case  siiecified  in  subdivision 
second;  the  court  may,  as  a  part  of  the  same  order,  or  by  a 
separate  order,  made  in  like  manner  and  upon  like  ground,  at 
any  stage  of  the  action,  appoint  a  special  guardian  ad  litem 
to  conduct  the  defence  for  the  incompetent  defendant,  to  the 
exclusion  of  the  committee,  and  with  the  same  powers,  and 
subject  to  the  same  liabilities,  as  a  committee  of  the  property. 

I  429.  Id.  I  when  delivery  of  copy  to  lunatic  dispensed 
with. 

Where  the  defendant  has  been  judicially  declared  to  be  incom- 
petent to  manage  his  affairs,  iu  consequence  of  lunacy,  and  it 
appears  satisfactorily  to  the  court,  by  atfidavit,  that  the  delivery 
of  a  copy  of  the  summons  to  hira,  in  person,  will  tend  to  apgra- 
Tftte  his  disorder,  or  to  leBseu  the  probability  of  his  recovery. 
14  79 
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the  court  may  make  an  order,  dispensing  with  such  delivery. 
In  that  case  a  delivery, of  a  copy  of  the  summons,  to  a  com- 
mittee duly  appointed  for  him,  is  sufflciant  personal  service  upon 
the  defendant. 

I  480.  [Am'd,  1899.1  Desiamatlon,  by  a  resident,  of  a  per- 
son apon  'wliont  to  serve  a  Nnmnions  dnrins  his  absenee; 
effect  and  revocation  tbereof. 

A  resident  of  the  state,  of  full  age,  may  execute,  under  his 
hand,  and  acknowledge,  in  the  manner  required  by  law  to  entitle 
a  deed  to  be  recorded,  a  written  designatiun  of  another  resident 
of  the  state,  as  a  person  upon  whom  to  serve  a  summons,  or  any 
process  or  other  paper  for  the  commencement  of  a  civil  special 
proceeding,  in  any  court  or  before  any  otticer,  during  the  absence 
trom  the  state  of  New  York  of  the  person  making  the  designa- 
tion; and  may  file  the  same,  with  the  written  consent  of  the 
person  so  designated,  executed  and  acknowledged  in  the  same 
manner,  in  the  office  of  the  clerk  of  the  county,  where  the  person 
making  the  designation  resides.  The  designation  must  specify* 
the  occupation,  or  other  proper  addition,  and  the  residence  of  the 
person  making  it,  and  also  of  the  person  designated:  and  it  re- 
mains in  force  during  the  period  specified  therein,  if  any;  or,  if  no 
period  is  specified  for  that  purpose,  for  three  years  after  the 
filing  thereof.  But  it  is  revoked  earlier,  by  the  death  or  legal 
incompetency  of  either  of  the  parties  thereto;  or  by  the  filing  of  a 
revocation  thereof,  or  of  the  consent,  executed  and  acknowledged 
in  like  manner.  The  clerk  must  file  and  record  such  a  designa- 
tion, consent,  or  revocation;  and  must  note,  upon  the  record  of 
the  original  designation,  the  filing  and  recording  of  a  revocation. 
While  the  designation  remains  in  force,  ns  prescribed  in  this 
section,  a  summons,  or  any  process  or  other  paper  for  the  com- 
mencement of  a  civil  special  proceeding,  against  the  person  mak- 
ing it,  in  any  court  or  before  any  otlicer,  may  be  served  upon  the 
person  so  designated,  in  like  manner  and  with  like  effect,  as  if  it 
were  served  personally  upon  the  person  making  the  designation, 
notwithstanding  the  return  of  the  latter  to  the  state  of  New  York. 

L.  1890,  ch.  524.     In  effect  Sept.  1,  1800. 

I  431.  Hofv  personal  service  of  snmmons  made  vpon  a 
donieatlc  corporation. 

Personal  service  of  the  summons  upon  a  defendant,  being  a 
domestic  corporation,  must  be  made  by  delivering  a  copy  thereof, 
within  the  State,  us  follows: 

1.  If  the  action  is  against  the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New-York,  to  the  mayor,  comptroller,  or 
counsel  to  the  corporation. 

2.  If  the  action  is  against  any  other  city,  to  the  mayor,  treas- 
urer, counsel,  attorney,  or  clerk;  or,  if  the  city  lacks  either  of 
those  officers,  to  the  officer  performing  corresponding  functions, 
under  anorher  name. 

3.  In  any  other  case,  to  the  president  or  other  head  of  the 
corporation,  the  secretary  or  clerk  to  the  corporation,  the  cashier, 
the  treasurer,  or  a  director  or  managing  agent. 

I  432.  rAm*d,  1877,  1903,  1909.]  Id.|  upon  a  foreign  eor^ 
poratlon. 

Personal  service  of  the  summons  upon  a  defendant,  being  a 
foreign  corporation,  must  bt*  made  by  delivering  a  copy  thereof, 
within  the  state,  as  follows: 
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1.  [Am'dy  1903.]  To  the  president,  vice-president,  treasurer, 
assistant  treasurer,  secretary  or  assistant  secretary;  or,  if  the 
corporation  lacks  either  of  those  oflBcors,  to  the  officer  performing 
corresponding  funetions,  under  another  name. 

2.  [Am'd,  1009.]  To  a  i^erson  designated  for  the  purpose  as 
provided  in  section  sixteen  of  the  general  corporation  law. 

3.  If  such  a  designation  .is  not  in  force,  or  if  neither  the  person 
designated,  nor  an  officer  specified  in  subdivision  first  of  this 
section,  can  be  fonnd  with  due  diligence,  and  the  corporation  has 
property  within  the  state,  or  the  cause  of  action  arose  therein; 
to  the  cashier,  a  director,  or  a  managing,  agent  of  the  corpora- 
tion, within  the  state. 

4.  [Added,  1900.]      If  the  person  designated  as  provided  in 

section  sixteen  of  the  general  corporation   law   dies  or  removes 

from  the  place  where  the  corporation  has  its  principal  place  of 

bu.siness  within  the  state  and   the   corporation   does  not   within 

thirty  days  after  such  death  or  removal  designate  in  like  manner 

another  person   upon   whom   process   against   it   may    be   served 

within  the  state,   process   against   the   corporation  in  an   action 

upon  any  liability  incurred  within  this  state  or  if  the  corporation 

has  property  within  the  state  may  after  such  death,  removal  or 

revocation  and  befor^  another  designation  is  made  be  served  upon 

the  secretary  of  state. 

Co.  Proc.,  I  1.S4.  part  of  snbd.  1,  and  L.  1855,  ch.  279,  f|  1-3;  L.  1903, 
th,  311.  Am'd  by  L.  1909.  ch.  G5.  Also  parUy  repealed  by  L.  1909,  cb.  28. 
See  CoDMlidated  Laws.  tit.  General  Corporation  liiw,  |  16,  and  Code  Civ. 
Proc..  I  931a.  See  note  40  of  notes  of  Board  of  Statutory  ConBolldatlon  at 
end  of  Code. 

I  483.  Ker-vlce  of  proce««»  ete.*  to  oontmence  a  ■pedal 
proceeding. 

The  provisions  of  this  article,  relating  to  the  mode  of  service 
of  a  summons,  apply  likewise  to  the  service  of  any  process  or 
other  paper,  whereby  a  special  proceeding  is  commenced  in  a 
court,  or  before  an  officer,  except  a  proceeding  to  punish  for 
contempt,  and  except  where  special  provision  for  the  service 
thereof  is  otherwise  made  by  law. 
See  L.  1855,  ch.  279,  f  4  (3  Edm.  685).     See  (|  425,  2000. 

i  484.  Proof  of  aerTlce  of  aummonn,  etc.;  "hoynr  made. 

Proof  of  service,  as  prescribed  in  this  article,  must  be  made 
by  affidavit,  except  as  follows: 

If  the  service  was  made  by  the  sheriff,  it  may  be  proved  by 
his  certificate  thereof. 

2.  If  the  defendant  served  is  an  adult,  who  has  not  been  judi- 
cially declared  to  be  incompetent  to  manage  his  affairs,  the 
service  may  be- proved  by  a  written  admission,  signed  by  him, 
and  either  acknowledged  by  him,  and  certified  in  like  manner 
as  a  deed  to  be  recorded  in  the  county,  or  accompanied  with 
the  affidavit  of  a  person,  other  than  the  plaintiff,  showing  that 
the  signature  is  genuine. 

A  certificate,  admission,  or  affidavit  of  service  of  a  summons, 
must  state  the  time  and  place  of  service.  A  written  admission 
of  the  service  of  a  summons,  or  of  a  paper  accompanying  the 
same,  imports,  unless  otherwise  expressly  stated  therein,  or 
otherwise  plainly  to  be  inferred  from  its  contents,  that  a  copy 
of  the  paper  was  delivered  to  the  person  signing  the  admission. 
Sobatitnte  for  portloaa  of  Co.  Proc.,  i  138.     See  Rule  18. 
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article:  sbcond. 

Subatitutee  for  personal  serticc  in  special  cases^ 

Sec.  436.  Order  for  Rorrice  of  siimmouR  uikid  defendant  reBidluff  in  thlH  State, 
upon  what  proof  to  be  itaade. 

436.  How  nervice  must  be  made. 

437.  Pnpeni  to  be  filed;   proof  of  service. 

438.  Cases   In   which   service  of  summons   by   publication,   etc.,   may   be 

ordered. 
4.^9.   Papers  upon  which  order  for  publication  may  be  made. 

440.  By  whom  rwrlcr  may  be  made;  contenta  of  order. 

441.  When   publication  mn»t  be  commenced;   when  Bcrvlce  «k>emed   com- 

plete. 

442.  Papers  to  be  Died ;  notice  to  defendant. 

443.  Id. :   when  serTiee  is  made  without  the  State. 

444.  Proof  of  servlee. 

445.  Defendamt,   when  allowed   to  defend. 

I  435.  [Am'd,  1880,  1913.1  Order  for  serTlce  of  ■nmmoBM 
upon  defendant  reafdlng:  in  thlN  State,  npon  vrhat  proof  to 
be  made. 

Where  a  summons  is  issued  in  any  court  of  record,  an  order 
for  the  service  thereof  upon  a  defendant,  whether  a  domestic 
corporation,  other  than  a  municipal  corporation,  a  joint-stock 
or  other  unincorporat€»d  association  or  a  natural  person,  residing 
within  the  state  may  be  made  by  the  couri,  or  a  judge  thereof, 
or  the  county  jud)?e  of  the  county  where  the  action  is  triable 
upon  satisfactory  proof,  by  the  affidavit  of  a  person,  not  a  party 
to  the  action,  or  by  the  return  of  the  sheriff  of  the  county  where 
such  defendant  resides,  or  has  its  principal  office  or  place  of 
business,  that  proper  and  dilipont  effort  has  been  made  to  serve 
the  summons  upon  the  defendant  and  that  none  of  the  persons 
mentioned  in  subdivision  three  of  section  four  hundrcni  and 
thirty-one,  nor  the  president  or  treasurer  of  such  association, 
can  be  found,  or  if  the  defendant  is  a  natural  person,  that  the 
place  of  his  sojourn  cannot  be  ascertained,  or  if  he  is  within  the 
state,  that  he  avoids  service,  so  that  personal  service  cannot  be 
made. 

Part  of  Lu  1853.  ch.  511  (4  Edm.  589).  Am'd  L.  1880.  cfa.  535;  L.  191S, 
ch.  230.     In  effect  Sept.   1,  1913.     See  |  (538,  ijomL 

I  430.   [Am*d,  1800,  1913.]    How  service  nkumt  be  made. 

The  order  must  direct  that  the  service  of  the  summons  be 
made,  by  leaving  a  copy  thereof,  and  of  the  order,  if  the  de- 
fendant is  a  domestic  corporation  or  joint-stock  or  other  unin- 
corporated association  at  its  principal  office  or  place  of  business, 
or  if  a  natural  person,  at  the  residence  of  the  defendant,  with  a 
person  of  proper  age,  if  upon  reasonable  application,  admittance 
can  be  obtained,  and  such  person  found  who  will  receive  it;  or, 
if  admittance  cannot  be  so  obtained,  nor  such  a  person  found, 
by  affixing  the  same  to  the  outer  or  other  door  of  the  defendant's 
said  place  of  business  or  office,  or  of  his  residence,  and  by  de- 
positing another  copy  thereof,  proin^rly  enclosed  in  a  post-paid 
wrapper,  addressed  to  the  defendant  at  its  said  principal  office  or 
place  of  business,  or  to  him  at  his  place  of  residence,  m  the  post- 
office  at  the  place  where  he  resides,  or  where  said  officG,  place 
of  business  or  residence  is  located,  or  upon  proof  being  made  by 
affidavit  that  no  such  residence  can  be  found,  service  of  the 
summons  may  be  made  in  such  manner  as  the  court  may  direct. 

Part  of  L.  1853.  ch.  511.  AmM  L.  181)0,  ch.  562;  L.  1913.  cb.  230.  la 
effect  Sept.  1,  1U13. 
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i  437.  Papers  to  be  filed;  proof  of  iiervlce. 

The  order,  and  the  papers  npon  which  it  was  fn*anted,  mnst 
be  filed,  aud  the  service  must  be  made,  within  ten  days  after 
the  order  is  granted;  otherwise  the  order  becomes  inoperative. 
Od  filing  an  aflidavit,  showing  service  according  to  the  order 
the  summons  is  deemed  served,  and  the  same  proceedings  may 
l)e  taken  thereupon,  as  if  it  had  been  served  by  publication,  pur- 
suant to  an  order  for  that  purpose,  made  as  prescribed  in  the 
next  section. 

i  4aA.  [Am*d,  1M79,  18A4»  1899,  11>00,  1013,  1014.]  Cases  In 
^rliloh  service  of  sammons  by  pabllcaton,  etc.,  may  be 
ordered. 

An  order  directing  the  service  of  a  supimons  upon  a  defendant, 
by  publication,  may  be  made  in  either  of  the  following  cases: 

1.  Where  the  defendant  to  be  served  is  a  foreign  corporation; 
or,  is  an  unincorporated  association  consisting  of  seven  or  moreb 
persons,  having  a  president  and  treasurer,  neither  of  whom  is  a 
resident  of  this  state;  or,  being  a  domestic  corporation,  where 
after  diligent  effort,  service  cannot  Im>  made  within  the  state 
XjLpini  the  president  or  other  head  of  the  corporation,  the  secre- 
taiy  or  clerk  to  the  corporation,  the  cashier,  the  treasurer  or  a 
director  or  managing  agent;  or,  being  a  natural  person,  is  not  a 
resident  of  the  state;  or,  where,  after  diligent  inquiry,  the  de- 
fendant remains  unknown  to  the  plaintiff,  or  the  plaintiff  is 
unable  to  ascertain  whether  the  defendant  is  or  is  not  a  resident 
of  the  state. 

2.  Where  the  defendant,  being  a  resident  of  the  state,  has  de- 
parted therefrom,  with  intent  to  defraud  his  creditors,  or  to  avoid 
the  service  of  a  summons;  or  keeps  himself  concealed  therein, 
with   like  intent. 

3.  Where  the  defendant,  being  an  adult,  and  a  resident  of  the 
state,  has  been  continuously  without  the  state  of  New  York 
more  than  six  months  next  before  the  granting  of  the  order, 
and  has  not  made  a  designation  of  a  person,  npon  whom  to 
.sc»rve  a  summons  in  his  behalf,  as  prescribed  in  section  four 
huudredr  and  thirty  of  this  act;  or  a  designation  so  made  no 
longer  remains  in  force;  or  service  upon  the  person  so  designated 
cannot  be  made  within  the  state,  aftir  diligent  effort. 

4.  Where  the  complaint  demands  judgment  tinuulling  a  mar- 
riage, or  for  a  divorce,  or  a  separation. 

5.  Whore  the  complaint  demands  judgment,  that  the  defendant 
be  excluded  from  a  vested  or  contingent  interest  in  or  lien  upon, 
specific  real  or'personal  property  within  the  state;  or  that  such 
an  interest  or  lien  in  favor  of  either  party  be  enforced,  regulated, 
defined,  or  limited;  or  otherwise  affecting  the  title  to  such 
property. 

6.  Where  the  defendant  is  a  resident  of  the  state  or  a  domestic 
cort>oratiou;  and  an  attempt  was  made  to  commence  the  action 
against  the  defendant,  as  required  in  chapter  fourth  of  this  act, 
Ix'fore  the  expiration  of  the  limitation  applicable  thereto  as  fixed 
in  that  chapter;  and  the  limitation  would  have  expired,  within 
sixty  days  next  preceding  the  application,  if  time  had  not  been 
extended  by  the  attempt  to  commence  the  Qction. 

7.  Where  the  action  is  against  the  stockholders  of  a  corpora- 
tion, or  joint-stock,  company,  and  is  authorized  by  law  of  the 
state,  and  the  defendant  is  a  stockholder  thereof.     When  a  copy 
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of  the  summons  is  reouired  by  subdiriaion  first  or  subdiyision 
second  of  section  four  nundred  and  twenty-six  of  this  act,  or  bj 
section  four  hundred  and  twenty-nine  of  this  act,  to  be  delivered 
to  a  person  other  than  the  defendant,  an  order,  directing  the 
service  of  the  summons  upon  such  person  by  publication,  may  be 
made  as  prescribed  in  this  section,  as  if  such  person  was  the 
defendant  in  the  action,  and  upon  a  verified  complaint  and  the 
same  proof  with  respect  to  such  person,  as  is  required  in  the  next 
succeeding  section  with  respect  to  a  defendant.  And  sections  four 
hundred  and  forty  to  four  hundred  and  forty-four  both  inclusive, 
apply  to  the  proceedings  in  like  manner  as  if  such  person  was  a 
defendant. 

SubsUtute  for  Co.  Proc.,  f  135.  Am'd  by  L.  1879.  ch.  M2:  L,  1884.  du 
399;  L.  1899,  ch.  301;  L.  1909,  cb.  492;  L,  1913,  ch.  179;  L.  1914,  cb. 
846,  in  effect  Sept.  1,  1914. 

I  489.  [Am'd,  1870.]  Papers  upon  ^trliich  order  for  publi- 
cation may  be  made. 

The  order  must  be  founded  u{)on  a  verified,  complaint,  sbowincr 
a  sufficient  cause  of  action  against  the  defendant  to  be  served, 
and  proof  by  affidavit  of  the  additional  facts  required  by  the  last 
section:  and  also,  where  the  application  is  made  upon  the  ground 
that  the  defendant  is  a  foreign  corporation,  or  not  a  resident  of 
the  State,  or  in  a  case  specified  in  subdivision  fourth,  fifth,  or  sev- 
enth of  the  last  section,  that  the  plaintiff  has  been  or  will  be  un- 
able, with  due  diligence,  to  make  personal  service  of  the  summons. 

See  Co.  Proc.,  {  180. 

S  440.  (Am'd,  1880,  1914,  1017,  1918.1  By  wbom  order 
may  be  madei  contenta  of  order. 

The  order  may  be  made  by  the  court  or  by  a  judge  thereof  or 
the  county  judge  of  the  county  where  the  action  is  triable.  It 
must  direct  that  service  of  the  summons,  upon  the  defendant 
named  or  described  in  the  order,  bo  made  by  publication  thereof 
in  two  newspapers,  designated  in  the  order  as  most  likely  to  give 
notice  to  the  defendant,  for  a  specified  time,  which  the  judge 
deems  reasonable,  not  less  than  once  a  week  for  six  successive 
weeks.  It  must  also  contain,  either  a  direction  that,  on  or  before 
the  day  of  the  first  publication,  the  plaintiff  deposit  in  a  post- 
office,  branch  post-office  or  post-office  station,  one  or  more  sets 
of  copies  of  the  summons,  complaint  and  order,  each  contained  in 
a  securely  closed  post-paid  wrapper,  directed  to  the  defendant,  at 
a  place  specified  in  the  order,  or  a  statement  that  the  court  or 
judge,  being  satisfied,  by  the  affidavits  upon  which  the  order  was 
granted,  that  the  plaintiff  cannot,  with  reasonable  diligence, 
ascertain  a  place  or  places,  where  the  defendant  would  probably 
receive  matter  transmitted  through  the  post-office,  dispenses  with 
the  deposit  of  any  papers  therein.  When  it  appears  by  the 
affidavits  upon  which  the  order  was  granted  that  the  defendant 
is  within  a  country  with  which  the  United  States  of  America  is 
at  war,  or  in  a  plac'»  with  which  b.v  reason  of  the  existence  of  a 
state  of  war  the  Ignited  States  of  America  does  not  maintain 
postal  communication,  the  order  may  dispense  with  the  manmg 
of  any  papers  to  such  defendant,  and  in  lieu  thereof  shall  direct 
that  such  papers   be. mailed   to  such  officer  as  may  have  been 
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appointed  by  the  president  of  the  United  States  of  America  to 
tiike  possession  of  the  property  of  alien  enemies,  at  Washington, 
Uistriet  of  Columbia,  on  behalf  of  such  defendant. 

Am'd   by  L.    1S80,   oh.    195;    L.    1914,    ch.   840;    L.    1917.    ch.   08;    L.   1918, 
cb.  309,  in  effect  Apr.  23.   1918. 

S  441.    [Am'd,    1877,    1014.]       IVlien    publication    mumt    lie 
commenced  I  -when  Mcrvlce  deemed  complete. 

The  first  publication  in  each  newspaper  designated  in  the  order, 
or  personal  service  upon  the  defendant  without  the  State  in  lieu, 
thereof,  must  be  made  within  three  months  after  the  order  is 
jrranted.  "  For  the  puri)ose  of  reckoning  the  time  within  which 
the  defendant  must  appear  or  answer,  service  by  publication  is 
complete  upon  the  day  of  the  last  publication,  pursuant  to  the 
order. 

Am'd  by  L.   1877.  ch.   416.  and  L.  1914.   ch.  346.  in  effect  Seiyt.   1.   1914. 

§    442.   [Am'd,  1H77.J     Papem  to  be  flledj  notice  to  defend- 
nnt. 

Where  service  is  made  by  publication,  the  summons,  complaint, 
and  order,  and  the  papers  upon  which  the  order  was  made,  must 
be  filed  with  the  clerk,  on  or  before  the  day  of  the  first  publica- 
tion; and  a  notice,  subscribed  by  the  plaintifTs  attorney,  and' 
directed  only  to  the  defendant  or  defendants  to  be  thus  served, 
substantially  in  the  following  f(»nn,  the  blanks  being  properly 
filled  up,  must  be  subjoined  to,  and  published  with  the  summons: 

See  post,  li  1541.   1774. 

"  To  :    The  foregoing  summons  is  served  upon  you, 

by  publication,  pursuant  to  an  order  of  "  (naming 

the  judge  and  his  oflBcial  title),  *'  dated  the  day 

of  f  IS     ,  and  filed  with  the  complaint,  in  the 

oflaoe  of  the  clerk  of  at  ." 

9  448.   [Am'd,  1877,  1914,  1010.1      Seirrice  without  state. 

1.  Where  service  is  made  without  tKe  State  under  an  order 
for  publication  of  the  summons,  the  papers  specified  in  the  last 
section  must  be  previously  filed;  and  a  notice  must  be  served  with 
the  summons,  in  all  respects  like  the  notice  requircni  by  the  last 
section,  except  that  the  words,  "  without  the  State  of  New  York  ", 
must  be  substituted  for  the  words,  "  by  publication  '*. 

2.  In  all  cases  when  publication  is  ordered,  personal  service  of 
a  copy  of  the  summons  and  complaint  and  such  notice,  out  of 
the  state,  is  equivalent  to  publication  and  deposit  in  the  post-ofllce. 

3.  In  the  cases  specified  in  subdivision  "five  of  section  four 
hun<lred  and  thirty-eight  the  summons  may  be  served  without  an 
order,  upon  a  defendent  without  the  state  in  the  same  manner  as 
if  such  service  were  made  within  the  state,  except  that  a  copy  of 
the  complaint  shall  be  annexed  to  and  served  with  the  summons. 

4.  Service  without  the  state  is  complete  ten  days  after  proof 
thereof  is  filed. 

5.  When  the  summons  is  served  personally  without  the  state 
the  affidavit  of  service  must  show  that  the  person  making  it  is  a 
resident  or  citizen  of  the  state  of  New  York,  or  a  sheriff,  or  under 
sheriff,  deputy  sheriff,  constable  of  the  county  or  other  political 
subdivision  in  which  the  service  is  made,  or  an  officer  authorized 
by  the  laws  of  this  state  to  take  acknowledgments  of  deeds  to 
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be  recorded  iu  this  state,  an  attorney  and  counsellor  at  law  duly 
qualiiied  to  practice  in  the  state  where  such  service  is  made  or 
by  a  Uniteo  States  marshal. 

When  such  affidavit  is  made  by  a  resident  or  citizen  of  the 
state  of  Xew  York,  his  phice  of  residence,  and  street  number, 
if  any,  shall  bo  stated  therein.  The  affidavit  of  service  made 
without  the  state  shall  contain  the  official  designation  of  the 
person  making  it  and  shall  have  annexed  thereto  a  certificate  of 
the  proper  official  showing  that  the  person  before  whom  the 
affidavit  was  sworn  to  was,  at  the  time  of  administering  the 
oath,  qualified  to  act. 

Subd.  am'd  by  L.   1916,  ch.  439,   In  effect  Sept.  1,   1916. 

f».  A  judgment  shall  be  conclusive  upon  a  defendant  on  whom 
the  summons  is  personally  served  without  the  state,  with  respect 
to  the  property  which  is  the  subject  of  the  action,  or  which  is 
attached  tlierein,  to  the  same  extent  as  if  the  service  upon  him 
were  made  within  the  state. 

AmM  by  L.   1877.  ch.  416,   and  L.   1914.  ch.  846,   In  effect  Sept.   1.   1914. 

§  444.   Proof  of  service. 

l*roof  of  the  publication  of  the  summons  and  notice  must  be 
made  by  the  affidavit  of  the  printer  or  publisher,  or  his  foreman 
or  principal  clerk.  Proof  of  deposit  in  the  post-office,  or  of 
delivery,  of  a  paper  required  to  be  deposited  or  delivered  by  the 
provisions  of  this  article,  must  be  made  by  the  affidavit  of  the 
person,  who  deposited  or  delivered  it. 

Co.  rroc.,    S   138,  Bubd.  3. 

8  445.  [Am'd,  1877,  1014.]  Defendant  irhen  allowed  to 
defend. 

Where  the  summons  is  served,  pursuant  to  an  order  made 
as  prescribed  in  this  article,  in  any  other  manner  than  personally 
without  the  state,  and  the  defendant  so  served  does  not  api)ear; 
he  or  his  representatives,  on  application  and  sufficient  cause 
shown,  at  any  time  before  final  judgment,  must  be  allowed  to 
defend  the  action;  and,  except  in  an  actiim  for  divorce,  or  wherein 
the  contrary  is  expressly  prescribed  by  law,  such  defendant,  or 
his  representatives,  must,  in  like  manner,  upon  good  cause  shown, 
and  upon  just  terms,  be  allowed  to  defend,  after  final  judgment, 
at  any  time  within  one  year  after  personal  service  of  written 
notice  thereof:  or.  if  such  a  notice  has  not  been  served,  within 
seven  years  after  the  filing  of  the  judgment-roll.  If  the  defence 
is  successful,  and  the  judgment,  or  any  part  thereof,  has  been 
collected  or  otherwise  enforced,  such  restitution  may  thereupon 
be  compelled,  as  the  court  directs;  but  the  title  to  property,  sold, 
to  a  purchaser  in  good  faith,  pursuant  to  a  direction  contained 
in  the  judgment,  or  by  virtue  of  an  execution  issued  upon  the 
same,  shall  not  be  affected  thereby. 

Id.,  part  of  S  135.  Sec  8  1557,  subd.  1.  Am'd  by  L.  1877.  ch.  416.  and  L. 
1914,   ch.  346,   in  effect  Sept.   1.   1914. 
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TITLE  n. 
Parties  to  an  action. 

AtOel*  1.  PartiM  generallj. 

2.  PartiM  MYerally  Uable. 

t.  Parties  prmeciitiDg  aod  defending  as  poor  panoBlii 

i.  Infant  plaintiffa  and  defendants. 

ARTIOIiB  FIRST. 

Parties  generaUj/, 

•m.  4M.  Who  nay  be  Joined  as  plaintiffs. 

447.  Id.;  ma  defendants. 

448.  Parties  united  in  Interest,  when  to  be  Joined;  irtisn  ons  or  asoro 

may  soe  or  defend  for  the  whole. 

449.  Party  in  Interest  to  sae.    Trustee,  etc.,  may  sue  alone. 
480.  When  married  woman  is  a  party. 

461.  When  defendant  or  his  name  is  unknown. 

462.  When  court   to  decide  controTorsy  or  to  order  other  parties  to  bs 

brought  in. 

463.  Supplemental  summons. 

I  44e.  'Wbo  may  be  Joined  wm  plalatillfl. 

AU  persons  having  an  interest  in  the  subject  of  the  action,  and 
in  obtaining  the  judgment  demanded,  may  be  joined  as  plaintiffs* 
except  as  otherwise  expressly  prescribed  in  this  act. 

Oa  Proc.,  f  117. 

I  447.   [Am'd,  lfN>l,  lOll.l    Idem;  an   defendantn. 

Any  person  may  be  made  a  defendant  who  has  or  claims  an 
interest  in  the  controversy  adverse  to  the  plaintiff  or  who  is  a 
necessary  party  defendant  for  the  complete  determination  or 
settlement  of  a  question  involved  therein,  except  as  otherwise 
expressly  prescribed  in  this  act.  In  any  action  brought  hffect- 
ing  real  estate  upon  which  the  people  of  the  state  of  New  York 
have  or  claim  to  have  a  lien  under  the  transfer  tax  act,  the  said 
people  of  the  state  of  New  York  may  be  made  a  party  defendant 
in  the  same  manner  as  a  private  person,  but  wliere  the  people 
of  the  state  of  New  York  are  made  a  party  defendant,  as  herein 
provided,  the  complaint  shall  set  forth,  in  addition  to  the  matter-s 
required  to  be  set  forth  by  the  code  of  civil  procedure,  the  ujime 
or  names  of  the  decedent  or  decedents  against  whose  estate  there 
IS  an  unpaid  transfer  tax,  the  place  of  residence  of  deoed<Mit  at 
the  time  of  death,  the  heirs  at  law  and  next  of  kin  of  decedent 
and  if  decedent  left  none  that  fact  shall  be  stated,  whether  dece- 
dent died  testate  or  intestate,  and  whether  the  estate  of  decedent 
has  been  administered,  and  if  so  where;  and  if  not  administered, 
8«ch  facts  shall  be  stated;  and  also  that  the  people  of  the  state  o? 
New  York  are  made  a  party  defendant  for  no  other  reason  than 
the  lieu  of  said  transfer  tax.  Upon  failure  to  state  such  facts, 
the  complaint  shall  be  dismissed  as  to  the  people  of  the  state 
of  New  York.  In  such  a  case  the  summons  must  be  served  on 
the  attorney-general,  who  may  appear  in  behalf  of  the  people. 

Mm  part  of  I  118;  U  1901,  ch.  600;  L.  1011,  ch.  24,  In  offoct  Sept.   1,  1011. 

I  44A.  Partlea    united    <n    Interent*    'vrheit    to    be    Joined t 
wkea  one    or    more  ▼uajr  «ne  or  defend  for  the  irvhc^-^- 

Of  the  parties  to  the  action,  those  who  are  united  in  interest 
'nuat  be  joined  as  plaintiffs  or  defendants,  except  as  otherwise 

•See    i    1940,    post 
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expressly  prescribed  in  this  act.  But  if  the  consent  of  any  one, 
who  ouj?ht  to  be  joined  as  a  plaintiff,  cannot  be  obtained,  he  may 
be  made  a  defendant,  the  reason  therefor  being  stated  in  the 
complaint.  And  where  the  question  is  one  of  a  common  or  gen- 
eral interest  of  many  persons;  or  where  the  persons,  who  mi|?ht 
be  made  parties,  are  very  numerons,  and  it  may  be  impracticable 
to  bring  them  all  before  the  court,  one  or  more  may  sue  or  defend 
for  the  benefit  of  alL 
Id.,   I   119.   am'd. 

i  449.  [Am'd,    1877.1    Party    In    Intereat    to    soe.    Trustee* 
etc.,   may   ane   alone. 

Every  action  must  be  prosecuted  in  the  name  of  the  real  party 
in  interest,  except  that  an  executor  or  administrator,  a  trustee  of 
an  express  trust,  or  a  person  expressly  authorized  by  fftatute, 
may  sue,  without  joining  with  him  the  person  for  whose  benefit 
the  action  is  prosecuted.  A  person,  with  whom  or  in  whose 
name,  a  contract  is  made  for  the  benefit  of  another,  is  a  trustee 
of  an  express  trust,  within  the  meaning  of  this  section. 

Id.,  part  of  i  111.  and  all  of  f  113. 

I  450.   [Am'd,     1877,   1879,    1890,     1909.]       Wlten     mnrrled 
MToman   in    a   party. 

In  an  action  or  special  proceeding  a  married  woman  appears, 
prosecutes  or  defends  alone  or  joined  with  other  parties  as  if 
she  was  single.  It  is  not  necessary  or  proper  to  join  her  husband 
with  her  »->  a  party  in  any  action  or  special  proceeding  affecting 
her  separate  property.  The  husband  is  not  a  necessary  or  proiHT 
party  to  an  action  or  special  proreoding  to  recover  damages  to 
the  person,  estate  or  character  of  his  wife.  The  husband  is  not  a 
necessary  or  proper  party  to  an  action  or  special  proceeding  to 
recover  damages  to  the  person,  estate  or  character  of  another 
on  account  of  the  wrongful  acts  of  his  wife  committed  without 
his  instigation. 

L.  1890,  ch.  248.  Ain*d  by  T*  1909,  ch.  0.5.  Also  partly  repealled  by 
L.  190G.  ch.  19.  S(>e  C^ousolidatod  Laws,  tit.  DotucHtic  Relationii  Law,  |  51. 
84*0  note  41  of  notes  of  Board  of  Statutory  Cousiolldation  a't  end  of  code. 

i  461.  [Am*d,  1870.1  IVhen  defendant  or  htn  name  1«  nn- 
kno%%'n. 

Where  the  plaintiff  is  ignorant  of  the  name  or  part  of  the  name 
of  a  defendant,  he  may  designate  tliat  defendant,  in  the  sum- 
mons; and'  in  any  other  process  or  proceeding  in  the  action,  by 
a  fictitious  name,  or  by  as  much  of  his  name  as  is  known,  adding 
a  description,  identifying  the  person  intended.  Where  the  plain- 
tiff demands  judgment  against  an  unknown  person,  he  may 
designate  that  person  as  unknown,  adding  a  description,  tending 
to  identify  him.  In  either  case  the  person  intended  is  thereupon 
regarded  as  a  defendant  in  the  action,  and  as  sufficiently 
described  therein,  for  all  purposes  including  service  of  the  sum- 
mons, as  prescribed  in  article  second  of  the  last  title.  When  the 
name,  or  the  remainder  of  the  name,  or  the  person,  l)ecome8 
known,  an  order  must  be  made  by  the  court,  upon  such  notice 
and  such  terms  as  it  i)rescribes,  that  the  proceedings  already 
taken  be  deemed  amended,  by  the  insertion  of  the  true  namis 
in  place  of  the  fictitious  name  or  part  of  name,  or  the  designa* 
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tion  as  an  unknown  person;  and  that  all  subsequent  proceedings 
be  taken  under  the  true  name. 
Sobstltute  for  Co.   Proc.,  |  175,  and  portion  of  |  136. 

f  452.  [Ani'd,  lfN>l.]  IVlten  eonrt  to  decide  eontroTerayt 
or  to  order  other  partlea  to   be  brovcpltt  In. 

The  court  may  determine  the  controversy,  as  between  the  par- 
ties before  it,  where  it  can  do  so  without  prejudice  to  the  rights 
of  others,  or  by  saving  their  rights;  but  where  a  complete  deter- 
mination of  the  controversy  cannot  be  had  without  the  presence 
of  other  parties,  the  court  must  direct  them  to  be  brought  in. 
And  where  a  person,  not  a  party  to  the  action,  has  an  interest 
in  the  subject  thereof,  or  in  real  property,  the  title  to  which  may 
in  any  manner  be  a£fected  by  the  judgment,  or  in  real  property 
for  injury  to  which  the  complaint  demands  relief,  and  makes  ap- 
plication to  the  court  to  be  made  a  party,  it  must  direct  him  to 
be  brought  in  by  the  proper  amendment. 

Co.  Proc.  part  of  |  122.  am'd;  L.  1901.  ch.  512.    In  effect  Sept.  1,  1001. 


I  453.   [Am'd,    1877.1    Sapvlemental    aiuiiinon«. 

Where  the  court  directs  a  new  defendant  to  be  brought  in,  and 
the  order  is  not  made  upon  his  own  application,  a  supplemental 
summons  must  be  issued,  directed  to  him.  and  in  the  same  form 
as  an  original  summons;  except  that,  in  the  body  mereof,  it  must 
require  the  defendant  to  answer  the  original  or  the  amended 
complaint,  and  the  supplemental  complaint,  or  either  of  them  as 
the  case  requires.  And  each  provision  of  this  chapter,  relating 
to^  personal  service,  or  a  substitute  for  personal  service  of  an 
original  summons,  applies  to  such  a  supplemental  summons. 


Nj 


§  464-57  PARTIES  SEVEHALLY  LIABLE,      c.  5,  t.  2,  a.  2 

ARTICLiES  SBCOND.  ^ 

Parties  severally  liabie, 

8«c.  4S4.  When  peraons  liable  for  the  same  demand  may  be  aued  togetlMr. 

465.  Defendant  lo  aned   may  apply  for  any  relief. 

466.  Proceedinsa  In   notion   against   defendants   severally   Uuble. 

467.  Application  of  this  article  to  defendants  Jointly  liable. 


S  454.  [Aiu'd,  IbTT.]  1^'hen  periionii  it«ble  for  the  Mime 
demand  may  be  aaed  together. 

Two  or  more  persons,  severally  liable  upon  the  same  written 
instrument,  including  the  parties  to  a  bill  of  exchange  or  a  prom- 
isHory  note,  whether  the  action  is  brought  upon  the  iustmiueiit, 
or  by  a  party  thereto  to  recover  against  other  parties  liable  over 
to  him;  may,  all  or  any  of  them,  be  included  as  defendants  in  the 
same  action,  at  the  option  of  the  plaintiff. 

Co.    Proc.,    S    120.    See    {    1204,    post. 

9  455.  Defendant  iso  lined  may  apply  for  any  relief. 

The  johider  of  a  person,  as  defendant  in  an  action,  with  an- 
other person,  as  prescribed  in  the  last  section,  does  not  affect  his 
right  to  any  order  or  other  relief,  to  which  he  would  have  been 
entitled,  if  he  had  been  separately  sued  in  the  action. 

li.  1841.   cb.  282,  %  1   a  Bdm.  467). 

S  450.  ProceedinflTM  In  action  affainnt  defendants  •ever* 
ally  liable. 

Where  a  summons,  issued  against  two  or  more  defendants,  al- 
leged to  be  severally  liable,  is  served  upon  some,  but  not  upon  all 
of  them,  the  plaintiff  may  proceed  agamst  those  upon  whom  it  is 
served,  as  if  they  were  the  only  defendants  named  therein. 
Where  it  is  served  upon  all  of  them,  the  plaintiff  may  take  judg- 
ment against  one  or  more  of  them,  where  he  would  be  entitled  to 
judgment,  if  the  action  wab  against  him  or  them  alone.  Where 
judgment  is  so  taken,  the  clerk  must,  upon  the  plaintiff's  applica- 
tion, enter  an  order,  directing  that  the  action  be  severed,  and  that 
the  plaintiff  may  proceed  against  the  other  defendants.  In  any 
subsequent  proceeding,  the  plaintiff  may  use,  together  with  a  cer- 
tified copy  of  such  an  order,  a  copy  of  a  paper  constituting  a  part 
of  the  judgment-roll,  with  like  effect  as  if  it  was  the  original. 
Substitute   for   Co.    Proc..    S    ^36,   aubd.    2   and   3. 

f  467.  Application  of  tbis  article  to  defendantn  Jointly 
llkble. 

The  last  three  sections  do  not  affect  a  defence  or  other  objec- 
tion of  a  defendant,  growing  out  of  the  failure  to  join  in  the 
action  two  or  more  persons  jointly  liable;  and,  as  regards  the 
other  parties  to  the  action,  persons  jointly  liable  are  regarded  as 
one  party,  for  every  purpose  contemplated  by  those  sections. 

See  L.  1832.  ch.  276,  I  2  (4  Edm.  4S3),  and  L.  1835,  ch.  211.  i  1  (4  Bdm. 
4B6). 
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ARTICLE  THIRD. 

Partten  prosecuting  and  dej  ending  as  poor  person*. 

Erne.  458.  Who  may  petltloo  for  leave  to  proaecote  as  a  poor  pexMO. 
450.  GoDtentB  of  i)etltlOD. 
4€m}.  When   aud  how   leave  granted. 

461.  Not  liable  for  costs  and  fees. 

462.  When   leave   may   be   annulled. 

463.  When  defendant  may  petition  to  defend  as  a  poor  per— n. 

464.  Contents  of  petition. 

465.  Preceedings  thereon. 

466.  Appeal,  when  party  prosecutes  or  defends  as  a  poor  x^raon. 

467.  Oosta  in  favor  of  petitioner. 

(  4BS.  [Am'd,  1891.]  l¥lio  luajr  petition  for  leave  t« 
i^rosecute  aa  a  poor  perMon. 

A  poor  persM,  whether  an  adult  or  infant,  not  being  of  abihtj 
to  Bue,  who  alleges  that  he  has  a  cause  of  action  against  another 
person,  may  apply  by  petition  to  the  court  in  which  the  action  is 
pending,  or  in  which  it  is  intended  to  be  brought,  for  leave  to 
prosecute  as  a  poor  person,  and  to  have  an  attorney  and  counsel 
assigned  to  conduct  his  action. 

2  B.  8.  444,  f  1  (2  Edm.  468);  L.  1881,  ch.  170. 

1  460.  [Am'd,  1891.]    Contenta  of  petition. 

The  petition  must  state: 

1.  The  nature  of  the  action  brought  or  intended  to  be  brought. 

2.  That  the  applicant  is  not  worth  one  hundred  dollars  besides 
the  wearing  apparel  and  furniture  necessary  for  himself  and  his 
family,  and  the  subject-matter  of  the  action. 

It  must  be  verified  by  the  applicant's  affidavit,  unless  the  ap- 
I>licant  is  an  infant  under  the  age  of  fourteen  years,  and  In  that 
case  by  the  affidavit  of  his  guardian  appointed  in  said  action, 
and  Bopported  by  a  certificate  of  a  counselor  at  law  to  the  effect 
that  he  has  examined  the  case  and  is  of  the  opinion  that  the  op- 
plieant  has  a  good  cause  of  action. 
Id.,  f  2:   L.   1891,   eh.   170.    See  }  ^W. 

S  440.  IVlien  and   ho^r   leave   gri^anted. 

The  court  to  which  the  petition  is  presented,  if  satisfied  of  the 
troth  of  the  facts  alleged,  and  that  the  applicant  has  a  good 
cause  of  action,  may,  by  order,  admit  him  to  prosecute  as  a  poor 
person,  and  assign  to  him  an  attorney  and  counsel  to  prosecute 
his  action,  who  must  act  therein  without  compensation. 

Id.,  i  8. 

$  461.   Not  liable  for  coats  and  fees. 

A  person  so  admitted,  may  prosecute  his  action,  without  paying 
fees  to  any  officer;  and  he  shall  not  be  prevented  from  prosecut- 
ing the  same,  by  reason  of  his  being  liable  for  the  costs  of  a 
former  action,  brought  by  him  against  the  same  defendant.  If 
judgment  is  rendered  against  him,  or  his  complaint  is  dismissed, 
costs  shall  not  be  awarded  against  him. 

2  R.  S.  446,   i  4. 

I  4QS.  'WMen  leave  may  be  annulled. 

If  the  person  so  admitted  is  guilty  of  improper  conduct  in  the 
prosecution  of  his  action,  or  of  wilful  or  unnecessary  delay,  the 
court  may,  in  its  discretion,  annul  the  order  admitting  him  to 
prosecute  as  a  poor  person;  aqd  he  shall  thereafter  be  deprived  of 
all  the  privileges  conferred  thereby. 
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S  468.  'When  defendant  may  petition  to  defend  as  a  poor 
person. 

A  defendant  in  an  action  inyolving  his  right,  title,  or  interest, 
in  or  to  real  or  personal  property,  may  petition  tne  court,  in 
which  the  action  ir>  pending,  for  leave  to  defend  the  action  as  a 
poor  person,  and  to  have  an  attorney  and  counsel  assigned  to 
conduct  his  defence. 

I  4e4.  Contents  of  petition. 

The  petition  must  contain  the  same  matters,  respecting  the 
ability  of  the  petitioner,  required  to  be  contained  in  a  petition 
for  leave  to  prosecute  as  a  poor  person;  and  it  must  be  sup- 
ported by  a  similar  certificate,  relating  to  the  defence. 

I  46S.  Proceedinirs  thereon. 

The  provisions  of  this  article,  relating  to  the  order,  to  be  made 
upon  an  application  for  leave  to  prosecute  as  a  poor  person,  and 
the  proceeamgs  subsequent  thereto,  apply  to  the  order  and  subse- 
quent proceedings,  upon  an  application  for  leave  to  defend  as  a 
poor  person. 

S  466.  Appeal  w^ben  party  proseentes  or  defends  as  a 
poor  person. 

An  order,  made  as  prescribed  in  this  article,  does  not  authorize 
the  petitioner  to  take  or  maintain  an  appeal,  as  a  poor  person; 
but  where  an  appeal  is  taken  by  the  adverse  party,  the  order  is 
applicable,  in  favor  of  the  petitioner,  as  respondent  in  the  appeal. 

fi  467.  Costs  In  favor  of  petitioner. 

Where  costs  are  awarded  in  favor  of  a  person,  who  had  been 
admitted  to  prosecute  ( r  defend  as  a  poor  person,  as  prescribed 
in  this  article,  they  must  be  paid  over  to  bis  attorney,  when 
collected  from  the  adverse  party,  and  distributed  among  the  at- 
torney and  counsel  assigned  to  the  poor  person,  as  the  court 
directs. 
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I  ARTICIiE    FOURTH. 

Infant  plaintiffs  and  defendants. 

■•c.  468.  Right  of  Infant  to  bring  action. 

409.  Qaardlan  for  infant  plaintiff  must  be  appointed. 

470.  Application  therefor. 

471.  Application  for  appointment  of  guardian  for  Infant  defendant. 

472.  Goardian.  how  appointed.     Cleric,   when  to  act. 

473.  Guardian  for  abacnt  Infant  defendant. 

474.  Guardian  not  to  recelre  property  until  security  glren. 
476.  Security. 

479.  Last  two  sections  not  to  apply  to  general  guardian. 
47T.  Liability  of  defendant's  guardian  for  costs. 

I  46tf.  Rlffht  of  Infant  to  brlnff  action. 

Where  an  infant  has  a  right  of  action,  he  is  entitled  to  main- 
tain an  action  thereon;  and  the  same  shall  not  be  deferred  or 
delayed,  on  account  of  his  infancy. 

I  4e».  fAm'd,  1891*]  Guardian  for  infant  plaintiff  mnat  be 
aypolntetf. 

Before  a  summons  is  issued,  in  the  name  of  an  infant  plaintiff, 
a  competent  and  responsible  person  must  be  appointed,  to  appear 
as  his  guardian '  for  the  purpose  of  the  action,  who  shall  be 
responsible  for  the  costs  thereof,  except  where  such  infant  prose- 
cutes as  a  poor  person  as  provided  for  under 'section  459  of  this 
act,  in  which  case  security  for  costs  shall  not  be  required. 

In  effect  September  1,  1801;  not  applicable  to  actions  or  proceedings  com- 
menced prior  to  such  date;  L.  1801,  cb.  170.     See    |  8249. 

f  470.  Application  tberefor. 

The  guardian  must  be  appointed  upon  the  application  of  the 
infant,  if  he  is  of  the  age  of  fourteen  years,  or  upwards;  or,  if 
he  is  under  that  age,  upon  the  application  of  his  general  or  testa- 
mentary guardian,  if  he  has  one,  or  of  a  relative  or  friend.  If 
the  application  is  *made  by  a  relative  or  friend,  notice  thereof 
mast  be  given  to  his  general  or  testamentary  guardian,  if  he  has 
one;  or,  if  he  has  none,  to  the  person  with  whom  the  infant 
resides. 

Co.  Proc..  f  116.  Bubd.  1. 

I  471.  [Am'd,  1879.]  Application  for  appointment  of  «nar- 
ilaa  for  Infant  defendant. 

An  infant  defendant  must  also  appear  by  guardian,  who  must 
b«  a  competent  and  responsible  person,  appointed  upon  the  appli- 
cation of  the  infant,  if  he  is  of  the  age  of  fourteen  years,  or 
upwards,  and  applies  within  twenty  days  after  personal  service 
of  the  summons,  or  after  service  thereof  is  complete,  as  pre- 
scribed in  section  441  of  this  act;  or  if  he  is  under  that  age,  or 
neglects  so  to  apply,  upon  the  application  of  any  other  party  to 
the  action,  or  of  a  relative  or  friend  of  the  infant.  Where  the 
application  is  made  by  a  person  other  than  the  infant,  notice 
thereof  must  be  given  to  his  general  or  testamentary  guardian, 
if  he  has  one  within  the  State;  or,  if  he  has  none,  to  the  infant 
himself,  if  he  is  of  the  age  of  fourteen  years,  or  upwards,  and 
within  the  State;  or,  if  he  is  under  that  age,  and  within  the 
State,  to  the  person  with  whom  he  resides. 

I  472.  [Am'd,  1879.]  Guardian,  bow  appointed.  Cleric, 
wben  to  act. 

The  court  in  which  the  action  is  brought,  or  a  judge  thereof, 
<kr  if  the  action  is  brought  in  the  supreme  court,  the  county  judgs 

03 


§§  478-76  IlsFANT  PARTIES.  c.  6,  t.  2,  a.  4 

ef  th«  county  where  the  action  is  triable,  may  appoint  a  guar- 
dian ad  litem  for  an  infant,  either  plaintiff  or  defendant,  as 
preicribed  in  this  article.  The  clerk  must  act  in  that  capacity  for 
an  infant  defendant  where  the  court  cv  the  judge  appoints  him. 
No  person,  other  than  the  clerk,  shall  be  appointed  a  gil^ardian 
id  litem,  unless  his  written  consent,  duly  acknowledgc»d,  is  pro- 
duced to  the  court  or  judge  making  the  appointment. 
Predicated  on  Co.  Proc.,  S  115;  2  B.  S.  446.  §  4.     See  |  1535. 

9  478.  [Am'd,  1888.]  G««.rdlaB  for  absent  Intent  defend- 
ant* 

Where  an  infant  defendant  resides  out  of  the  State  or  i-esidea 
within  the  State,  and  is  temporarily  absent  therefrom,  the  court 
may,  in  its  discretion,  make  an  order  designating  a  person  to  be 
his  guardian  ad  litem,  unless  he.  or  some  one  in  his  behnlf,  pro- 
cures such  a  guardian  to  be  appointed,  as  prescribed  in  the  last 
two  sections,  within  a  specified  time  after  service  of  a  copy  of 
the  order.  The  court  must  give  special  directions  in  the  order, 
respecting  the  service  thereof,  which  may  be  upon  the  infant. 
The  summons  may  be  served  by  delivering  a  copy  to  the  guar- 
dian so  appointed,  with  like  efifect  as  where  a  summons  is  served 
without  the  State  upon  an  adult  defendant,  pursuant  to  an  order 
for  that  purpose,  granted  as  prescribed  in  section  four  hundred 
and  thirty-eight  of  this  act;  except  that  the  time  to  appear  or 
answer  is  twenty  days  after  the  service  of  the  summons,  ex- 
clusive of  the  day  of  service. 

Based  on  Go.  Proc.,  part  of  t  116;  L.  1889.  ch.*  404. 

}  4T4.  Guardian  not  to  reeelve  property  until   se^nrltT 


Except  in  a  case  where  it  is  otherwise  specially  prescribed  by 
law,  a  guardian,  appointed  for  an  infant,  as  prescribed  in  this 
article,  shall  not  be  permitted  to  receive  money  or  property  of 
the  infant,  other  than  costs  and  expenses  allowed  to  the  guardian 
by  the  court,  until  he  has  given  sufficient  security,  approved  by 
a  judge  of  the  court,  or  a  county  judge,  to  account  for  and  apply 
the  same,  under  the  direction  of  the  court. 

Oo.  Proc.,  I  420,  am'd. 

§  476.   Security. 

The  security  must  be  a  bond  to  the  infrnt,  in  such  penalty  a^ 
the  judge  directs,  not  less  than  twice  the  sum,  or  the  value  of 
the  property,  to  be  received,  executed  by  the  guarding  and  at 
least  two  sureties,  approved  by  the  judge,  and  filed  in  the  office 
of  the  clerk.  The  infant,  or  any  other  party  to  the  action,  may 
afterwards  apply  for  an  order,  directing  a  new  bond  to  be  given, 
with  an  increased  penalty;  or  the  court  may  so  direct,  of  its  own 
motion. 
2  B.  S.  446,  §  6  (2  Bdm.  460). 

i  476.  Last  two  sections  not  to  apply  to  venerai 
irnardlan. 

The  last  two  sections  do  not  apply  to  the  general  guardian 
of  the  infant,  who  has  been  appointed  his  guardian  ad  litem,  as 
prescribed  in  this  article;  but  the  court  may,  at  any  time,  require 
the  general  guardian  to  give  additional  security  for  the  faithful 
discharge  of  his  trust,  before  receiving  money  or  property  of  th« 
tnfanty  under  a  judgment  or  order  in  the  action. 
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1  477.  Liability  of  defendant's  flrnnrdian  for  coats. 

A  person  appointed  guardian,  as  prescribed  in  this  article,  for 
an  infant  defendant  in  an  action,  is  not  liable  for  the  costs  of 
the  action,  unless  specially  charged  therewith  by  the  order  of 
the  court  for  personal  misconduct. 

2  B.  S.  447.  i  12  (2  Edm.  466). 

I  477-a.  [Added,  1916.]  Appointment  of  fftmrdians  ad 
litem  and  special  vnardlans  by  supreme  conrt  'witboiit 
application. 

The  supreme  court  may  appoint  a  guardian  ad  litem  or 
special  guardian  for  an  infant  or  an  incompetent  person,  at 
any  stage  in  any  action  or  proceeding,  when  it  appears  to  the 
court  necessary  for  the  proper  protection  of  the  rights  and 
interests  of  such  infant  or  incompetent  person  and  fix  the  fees 
and  compensation  of  such  guardians,  except  when  it  is  otherwise 
expressly  provided  by  law. 
Added  by  L.  1916,    ch.  440,    In  effect  Sept.  1.  191Q. 
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CHAPTER  VI. 

Pleadingrs  in  Courts  of  Record,  including  Counter- 
claims. 

TITLB   I.— The  CoBMcmtlTe  Pleadteffi  1b  an  Aetton. 
TITLE  II.-Pr«Tlil«Bi  €l«BenU7  Applleable  to  PleadlBfi. 

TITLB  L 

The  consecutive  pleadings  in  an  action. 

Article  1.  Complaint. 
2.  Demurrer. 
8.  Answer. 
4.  Beply. 

iOtTICLB  FIRST. 

Complaint, 

Sec.  478.  Firft  pleading  to  be  complaint. 

479.  Copy    complaint,    when   to   be   eerred. 

480.  Ooneeqnence  of  failure. 

481.  Oomplaint;   what   to   contain. 

482.  When  Interlocutory  and  final  Judgment  mmj  be  demanded. 

483.  CauBea   of  action   to   be   separately   stated. 

484.  Wbat  canses  of  action  may  be  Joined  in  the  same  complainfe. 
485-486.  [Stricken   out.] 

§  478.  First  pleading  to  be  eomplflUnt. 

The  first  pleading,  on  the  part  of  the  plaintiff,  is  the  complaint. 
Oo.  Proc.,   i  141. 

S  479.  [Am'd,  1877.]    Copy  complaint,  when  to  be  ser^ea. 

If  a  copy  of  the  complaint  is  not  delivered  to  a  defendant,  at 
the  time  of  the  delivery  of  a  copy  of  the  summons  to  him,  either 
within  or  without  the  State,  his  attorney  may,  at  any  time 
within  twenty  days  after  the  service  of  the  summons  is  com* 
plete,  serve  upon  the  plaintiff's  attorney  a  writ^n  demand  of  a 
copy  of  the  complaint,  which  must  be  served  within  twenty  days 
thereafter.  The  demand  may  be  incorporated  into  the  notice  of 
appearance.  But  where  the  same  attorney  appears  for  two  or 
more  defendants,  only  one  copy  of  the  complaint  need  be  served 
upon  him;  and  if,  after  service  of  a  copy  of  the  complaint  upon 
him,  as  attorney  for  a  defendant,  he  appears  for  another  defend- 
ant, the  last  defendant  must  answer  the  complaint  within  twenty 
days  after  he  appears  in  the  action. 

Substitute  for  part  of  |  180,  Oo.  Prec.    See  pest,  |  824.    See  U  41^  422. 

I  480.  Conaeqaenee  of  failure. 

If  the  plaintiff's  attorney  fails  to  serve  a  copy  of  the  complaimt, 
as  prescribed  in  the  last  section,  the  defendant  maj  applyHo  the 
eovrt  for  a  dismissal  of  the  complaint. 

f  481.   [Am'd,  ISO^i,   10O5.]    Comiilalnt|  wbat  to  eontaJn. 

The  complaint  must  contain: 

1.  The  title  of  the  action,  specifj  mg  the  name  of  the  court  in 
which  it  is  brought;  if  it  is  brought  \n  the  supreme  court,  th*f 
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name  of  the  county,  which  the  plaintiff  designates  as  the  place 
of  trial;  and  the  names  of  all  the  parties  to  the  action,  plaintiff 
and  defendant. 

2.  [Am'd,  1004,  190B.]  A  plain  and  concise  statement  of  the 
facts  constituting  each  cause  of  action  without  unnecessary 
repetition. 

3.  A  demand  of  the  judgment  to  which  the  plaintiff  supposes 
himself  entitled. 

,    Go.  Proc.,  8  1^>  «m'd;  L.  1904,  cli.  600;  U  190B,  cb.  481.    lo  effect  lUj  ie» 
IMS. 

I  482.  [Am*d,  1877.]  'When  interlocutory  and  flnnl  Jnd«- 
meat  jaax  be  deninnded. 

In  an  action  triable  by  the  court,  without  a  juryi  the  plaintiff 
may,  in  a  proper  case,  demand  an  interlocutory  judgment,  and 
Also  a  final  judgment,  distinguishing  them  clearly. 


I  483.  Causes  of  action  to  be  separately  stated. 

Where  the  complaint  sets  forth  two  or  more  causes  of  action, 
the  statement  of  the  facts  constituting  each  cause  of  aation  mmat 
be  separate  and  numbered. 

Fran  €».  Pmc.,  |  197,  ant'd. 

i  484.  [Am'd,  1877,  1900,  1900,  1007,  1000.1  Wbat  causes 
of  action  may  be  Joined  In  the  same  complaint. 

The  plaintiff  may  unite  in  the  same  complaint,  two  or  more 
causes  of  action,  whether  they  are  such  as  were  formerly  de- 
nominated legal  or  equitable,  or  both,  where  they  are  brought 
to  recover  as  follows: 

1.  Upon  contract,  express  or  implied. 

2.  For  personal  injuries,  except  libel,  slander,  criminal  con- 
versation or  seduction. 

3.  For  libel  or  slander. 

4.  For  injuries  to  real  property. 

5.  Real  property,  in  ejectment,  with  or  without  damages  for 
the  withholiiing  thereof.     (See  §  1496.) 

6.  For  injuries  to  personal  property. 

7.  Chattels,  with  or  without  damages  for  the  taking  or  de- 
tention thereof.     (See  S  1(589.) 

8.  Upon  claims  against  a  trustee,  by  virtue  of  a  contract,  or 
by  operation  of  law. 

9.  Upon  claims  arising  out  of  the  same  transaction,  or  trans- 
actions connected  with  the  same  subject  of  action,  and  not  in- 
cluded within  one  of  the  foregoing  subdivisions  of  this  section. 
(See  S  1815.) 

10.  For  penalties  incurred  under  the  forest,  fish  and  game 
law. 

11.  For  penalties  incurred  under  the  agricultural  law. 

12.  For  penalties  incurred  under  the  public  health  law. 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  all 
the  causes  of  action,  so  united,  belong  to  one  of  the  foregoing 
subdivisions  of  this  section:  that  they  are  consistent  with  each 
other;  and.  except  as  otherwise  prescribed  by  law,  that  they 
affect  all  the  parties  to  the  action:  and  it  must  apiH»ar  upon  the 
face  of  the  complaint,  that  they  do  not  require  different  places 
of  trial. 

Sch«tltute  for  part  of  |  167.  Cn.  Proc.  L.  1900,  ch.  S90:  L.  lJ)Ofl,  oh.  29; 
U  1907.  ch.  26:  L.  1909.  ch.  «.'5.  See  note  42  of  notes  of  Board  of  Stat- 
otory  ConeolIdaUoo  at  end  of  code. 

5  485.     [Stricken  out  in  1877.] 
I  480.     [Stricken  out  in  1877.] 
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article:  second. 

Demurrer, 

0ee.  487.  Defendant  nratt  demor  or  answer. 

488.  When  he  may  demur. 

489.  [Stnekeo    ouv.J 
400.  Demurrer  to  complaint  must  apedfy  grauDda  of  abjectioo. 

491.  rstrickea    oat.] 

492.  t>emarrer  ta  all  or  part  of  tbe  complaint;  demorrar  to  part, 

anawer  to  part. 
4M.  Defendant   mar  demnr  to  reply. 
494.  When  plaintiff  may  demur  to  anawer. 

4ito.  Demuner  to  couuterclaim,   when  ueiendant  demanda  an  afflnnatlT* 
judgment. 

496.  Drniurrer    to    counterrlalm    muat    apeclfy   gronndf   of   objection. 

497.  Amendments  in  certain  caaea  after  declalon  of  demoner. 
496.  Wben  objection  may  be  talren  bj  answer. 

489.  Objection;    wben   deemed   waiyeo. 

8  487.  Defendant  mnat  demur  or  anvwer. 

The  only  pleading,  on  the  part  of  the  defendant,  is  either  a  de- 
murrer or  an  answer.. 
€to.  Free.,  part  of  S  UX 

\  488.   [Am'd,  1877.]    Wben  he  may  demur. 

The  defendant  may  demur  to  the  complaint,  where  one  or 
more  of  the  following  objections  thereto  appear  upon  the  faee 
thereof: 

1.  That  the  court  has  not  jurisdiction  of  the  person  of  the  de- 
fendant. 

2.  That  the  court  has  not  jurisdiction  of  the  subject  of  the 
action. 

3.  That  the  plaintiff  has  not  legal  capacity  to  sue. 

4.  That  there  is  another  action  pending  between  the  same  par- 
ties, for  the  same  cause. 

5.  That  there  is  a  misjoinder  of  parties  plaintiff. 

6.  That  there  is  ii  defect  of  parties,  plaintiff  or  defendant. 

7.  That  causes  of  action  have  been  improperly  united. 

8.  That  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

Id.,  \  144.  am'd  by  adding  sabd.  6. 

§  .489.  [Stricken  out  in  1877.1 

9  40O.  [Am*d,  1877.]  Demvrrer  to  complaint  moat  apeelfT 
irronnda  of  objection. 

The  demurrer  must  distinctly  specify  the  objections  to  the  com- 
plaint; otherwise  it  nmy  bo  diKropardcd.  An  objection,  taken 
under  sulMlivis'on  first,  seroiul,  fourth,  or  eighth  of  section  four 
hundred  and  eighty-oipht  of  this  act,  may  be  stated  in  the  lan- 
frnajro  of  t*'o  subdivision:  i\\\  objection,  taken  under  either  of  the 
other  subdivisions,  must  point  out  specifically  the  particular  de- 
feet  relied  upon. 

First  sentence   Co.   Proc.,    part  of   |   145. 

5  401.   [Stricken  out  in  1877.1 

8  408.  Demurrer  to  nil  or  part  of  the  complaint i  demmrrer 
to  part,  and  anairer  to  part. 

The  defendant  may  demur  to  the  whole  complaint,  or  to  one  or 
more  separate  causes  of  action,  stated  therein.  In  the  latter  cti^* 
he  may  answer  the  causes  of  action  not  demurred  to. 

ga.  Proc..  f  la.  2d  aantenca,  consolidated  with  Id..  |  161. 
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ft  498.  Defendant  may  demnir  to  reply. 

The  defendant  may  also  demur  to  the  reply,  or  to  a  separate 
tpaverse  to,  or  avoidance  of,  a  defence  or  counterclaim,  contained 
in  the  reply,  on  the  ground  that  it  Is  insufficient  in  law,  upon  the 
face  thereof. 

SateUtQte  far  Go.  Proc.,  I  166. 

S  494.  Wl&en  plaintlll  may  demw  to  anavrer. 

The  plaintiff  may  demur  to  a  counterclaim  or  a  defence  consist 
ing  of  new  matter,  contained  in  the  answer,  on  the  ground  that  11 
is  insufficient  in  law,  upon  the  face  thereof. 

Id.,  part  of  9  1S3. 

S  405.  [Am'd,  187T.]  Demurrer  to  counterclaim,  'vrhen  de- 
fendant demand*  an  afflrntatlTe  Jndvnient. 

The  plaintiff  may  also  demur  to  a  counterclaim,  upon  which 
the  defendant  demands  an  affirmative  judgment,  where  one  or 
more  of  the  following  objections  thereto,  appear  on  the  face  of 
the  counterclaim: 

1.  That  the  court  has  not  jurisdiction  of  the  subject  thereof. 

2.  That  the  defendant  has  not  legal  capacity  to  recover  upon 
the  same. 

3.  That  there  is  another  action  pending  between  the  same  par- 
ties, for  the  same  cause. 

4.  That  the  counterclaim  is  not  of  the  character  specified  in 
section  501  of  this  act. 

5.  That  the  counterclaim  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

(496.  [Am'dy  1877.]  Demurrer  to  counterclaim  must 
apeclfy  vronnds  of  objection. 

A  demurrer,  taken  under  the  last  section,  must  distinctly 
specify  the  objections  to  the  counterclaim;  otherwise  it  may  be 
disregarded.  The  mode  of  specifying  the  objections  is  the  same, 
as  where  a  demurrer  is  taken  to  a  complaint. 

9  407.  [Am*d,  1877.]  Amendments  in  certain  case*  after 
decision  of  demnrrer.  ^ 

Upon  the  decision  of  a  demurrer,  either  at  a  general  or  specinl 
term,  or  In  the  court  of  appeals,  the  court  may,  in  its  discretion, 
allow  the  party  in  fault  to  plead  anew  or  amend,  upon  such 
terms  as  r-o  just.  If  a  demurrer  to  a  complaint  is  allowed,  b(*- 
cause  two  or  more  causes  of  action  have  been  improperly  nnitoil, 
the  court  may,  in  its  discretion,  and  upon  such  terms  as  are  just, 
direct  that  the  action  be  divided  into  as  many  actions,  as  are 
necessary  for  the  proper  determination  of  the  causes  of  action 
therein  stated. 

Oo.  Proc.  part  of  9  172. 

S  496.    [Am*d»    1877.]    HVhen   objection   may  be   taken   by 


Where  any  of  the  matters  enumerated  in  section  four  hundred 
and  eighty-eight  of  this  act  as  grounds  of  demurrer,  do  not  appear 
on  .the  face  of  the  complaint,  the  objection  may  be  taken  by 
answer, 

n.  f  i4r.  ^ 


I  489.  Objeetioni  ^nrhen  deemed  ipralved. 

If  such  an  objection  is  not  taken,  either  by  demurrer  or  answer, 
the  defendant  is  deemed  to  have  waived  it;  except  the  objection 
to  the  jurisdiction  of  the  court,  or  the  objection  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
Action. 

0».  Proe.,  I  14a. 

100 


• 


e.  6. 1. 1,  a.  3  ANSWER.  g§  600-02 

ARTICIiB  THIRD. 

Afiawer, 

^.  600.  Aptwer;  what  to  contain. 
601.  Coanterclalm  defined. 

502.  Rnles  respecting  the  allowance  of  connterclalma. 
MS.  Jttdement,  when  demand  and  counterclaim  are  eqoal  or  aneqnaL 
504.  Id.;  for  afllrmatiTe  relief. 
ROS.  Coanterclalm,  ^ben  defendant  ia  sued  In  a  repreaentatlTe  capacity. 

606.  Id.;  when  plaintiff  la  an  executor  or  adminiatratoi. 

607.  Defendant   maj  Inteipoae  aereral  defencea  or  couoterclaima;   rulea 

relating  thereto. 
806.  Partial  defences. 
600.  When  defendant  to  demand  afflrmatlye  Judgment. 

610.  [Stricken  out.] 

611.  When  pleadings  admit  part  of  plalntlff'a  claim  to  ba  juat,   action 

may  be  aavered,  etc. 
512.  Judgment,    where    counterclaim    only    is    interpoaed    for    leia    than 

plaintlir'a  claim. 
618.  Dilatory  defencea  to  be  ▼erljled. 

i  600.   [Am'd,  1877,  1904,  180S.]    Answer  |  wbat  to  contain. 

The  answer  of  the  defendant  must  contain: 

1.  A  general  or  specific  denial  of  each  material  allegation  of 
the  complaint  controverted  by  the  defendant,  or  of  any  knowl- 
edge or  information  thereof  sufficient  to  form  a  belief. 

2.  [Am'd,  1904,  lIMNS.]  A  Statement  of  any  new  matter  con- 
stituting a  defense  or  counter-claim,  in  ordmary  and  concise 
language  without  repetition. 

Co.  Proo..  I  149.  See  5  622.  L.  1904,  ch.  600;  U  1906,  ch.  481.  In  effect 
May  16.  1906. 

f  SOI.  [Am'd,  1877.]     Connterclalm  defined. 

The  counterclaim,  specified  in  the  last  section,  must  tend,  in 
some  way,  to  diminish  or  defeat  the  plaintiff's  recovery,  and  must 
be  one  of  the  following  causes  of  action  against  the  plaintiff,  or, 
in  a  proper  case,  against  the  person  whom  he  represents,  and  in 
favor  of  the  defendant,  or  of  one  or  more  defendants,  between 
whom  and  the  plaintiff  a  separate  judgment  may  be  had  in  the 
action: 

1.  A  cause  of  action  arising  out  of  the  contract  or  transaction, 
set  forth  in  the  complaint  as  the  foundation  of  the  plaintifTs 
claim,  or  connected  with  the  subject  of  the  action. 

2.  In  an  action  on  contract,  any  other  cause  of  action  on  con* 
tract,  existing  at  the  commencement  of  the  action. 

SulMtltnte  for  flrat  part  of  Go.  Proc.,  |  150. 

I  B02.  [Am'd,  1877.]  Rnlea  renpectlns  tlie  alloirance  of 
eonnterclalms. 

But  the  counterclaim,  specified  in  subdivision  second  of  the 
last  section,  is  subject  to  the  following  rules: 

1.  If  the  action  is  founded  upon  a  contract,  which  has  been 
assigned  by  the  party  thereto,  other  than  a  negotiable  promis- 
sory note  oi*  bill  of  exchange,  a  demand,  existing  against  the 
party  thereto,  or  an  assignee  of  the  contract,  at  the  time  of  the 
assignment  thereof,  and  belonging  to  the  defendant,  in  good 
faith,  before  notice  of  the  assignment,  must  be  allowed  as  a 
counterclaim,  to  the  amount  of  the  plaintiff's  demand,  if  it  might 
have  been  so  allowed  against  the  party,  or  the  assignee,  while 
the  contract  belonged  to  him. 

2.  If  the  action  is  upon  a  nc^gotiable  promiKSory  note  or  bill 
of  exchange,  which  has  been  assigned  to  the  plaintiff  aft(>r  it  be- 
came due,  a  demand,  existing  ugainnt  a  person  who  assigned  or 
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transferred  it,  after  it  became  due,  must  be  allowed  as  a  counter- 
claim, to  the  amount  of  the  plaintiff's  demand,  if  it  might  have 
been  so  allowed  against  the  assignor,  while  the  note  or  bill  be- 
longed to  him. 

3.  If  the  plaintiff  is  a  trustee  for  another,  or  if  the  action  is 
in  the  name  of  a  plaintiff,  who  has  no  actual  interest  in  the  con- 
tract upon  which  it  is  founded,  a  demand  against  the  plain tiS 
•hall  not  be  allowed  as  a  counterclaim;  but  so  much  of  a  demand 
existing  against  the  person  whom  he  represents,  or  for  whose 
benefit  the  action  is  brought,  as  will  satisfy  the  plaintifiTs  de- 
mand, must  be  allowed  as  a  counterclaim,  if  it  might  have  been 
BO  allowed  in  an  action  brought  by  the  person  beneficially  in- 
terested. 

Founded  upon  2  R.  &  864,  |  18,  subdt.  6,  9  and  10.  and  part  of  Mbd.  I 

1  SOS.  [Am'dl^  187T.]  Jm^Mpaatentf  w^lien  denuuid  and  conn- 
terclaim  are  eaval  or  nneaaal. 

Where  a  counterclaim  is  established,  which  equals  the  plain 
tiffs  demand,  the  judgment  must  be  in  favor  of  the  defendant 
Where  it  is  less  than  the  plaintifiTs  demand,  the  plaintiff  must 
have  judgment  for  the  residue  only.    Where  it  exceeds  the  plain 
tiff's  demand,  the  defendant  must  have  judgment  for  the  excess, 
or  so  much  thereof  as  is  due  from  the  plaintiff.    Where  part  of 
the  excess  is  not  due  from  the  plaintiff,  the  judgment  does  not 
prejudice  the  defendant's  right  to  recover,  from  another  perscm, 
so  much  thereof  as  the  judgment  does  not  cancel. 

Id..   If  21.   22  (2  Edm.  367). 

1004.  Id.  I  for  afflrmatlve  relief. 

In  a  case  not  specified  in  the  last  section,  where  a  counterclaim 
is  established,  which  entitles  the  defendant  to  an  affirmative  judg- 
ment, demanded  in  the  answer,  judgment  must  be  rendered  for 
the  defendant  accordingly. 

Co.  Proc..  last  claiue  of  |  268. 

f  506.  CoanterelalDa,  vrhea  defendant  is  sned  in  a  repre- 
sentative capacity. 

In  an  action  against  an  executor  or  an  administrator,  or  other 
person  sued  in  a  representative  capacity,  the  defendant  may  set 
forth,  as  a  counterclaim,  a  demand  belonging  to  the  decedent,  or 
other  person  whrm  he  represents,  where  the  person  so  repre- 
sented would  have  been  entitled  to  set  forth  the  same,  in  an 
action  against  him. 

2  R.   S.  36&,   f'  2&. 

{  S06.  Id.^  when  plaintiH  i«  an  executor  or  administrator. 

In  an  action  brought  by  an  executor  or  administrator,  in  his 
representative  capacity,  a  demand  against  the  decedent,  belong- 
ing, at  the  time  of  his  death,  to  the  defendant,  may  be  set  forth 
by  the  defendant  as  a  counterclaim,  as  if  the  action  had  been 
brought  by  the  decedent  in  his  life-time;  and.  if  a  balance  is 
found  to  be  due  to  the  defendant,  judgment  must  be  rendered 
therefor  against  the  plaintiff,  in  his  representative  capacity.  Exe- 
cution can  be  issued  upon  such  a  judgment,  only  in  a  case  where 
it  could  be  issued  upon  a  judgment,  in  an  action  against  the  ez' 
ecutor  or  administrator. 

U.,  il  2a  as4  24.    Bee  |  1825. 
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S  507.  [Am*dy  18T8.]  Defendant  may  Interpose  BeTeral 
dofencee  or  eonnterclalmai  mle«  relating  thereto. 

A  defendant  may  set  forth,  in  his  answer,  as  many  defences 
or  counterclaims,  or  both,  as  he  has,  whether  they  are  such 
as  were  formerly  denominated  legal  or  equitable.  Each  defence 
or  counterclaim  must  be  separately  stated,  and  numbered.  Un- 
less it  is  interposed  as  an  answer  to  the  entire  complaint,  it  must 
distinctly  refer  to  the  cause  of  action  which  it  is  intended  to 
answer. 
Co.  Proc.,  part  of  |  160,  am*d. 

i  608.  [Am*dt  1877.]    Partial  defences. 

A  partial  defence  may  be  set  forth,  as  prescribed  in  the  last 
section;  but  it  must  be  expressly  stated  to  be  a  partial  defence 
to  the  entire  complaint,  or  to  one  or  more  separate  causes  of 
action,  therein  set  forth.  Upon  a  demurrer  thereto,  the  question 
is,  whether  it  is  sufficient  for  t!  it  purpose.  Matter  tending  only 
to  mitigate  or  reduce  damages,  in  an  action  to  recover  damages 
for  the  breach  of  a  promise  to  marry,  or  for  u  personal  injury,  cr 
an  injury  to  property,  is  a  partial  defence,  within  the  meaning  of 
this  section. 
See  post,  9  536. 

i  50e.  [Aci'df  1877.]  'When  defendant  to  demand  alllrma* 
tlve  Jndirment. 

Where  the  defendant  deems  himself  entitled  to  an  affirmative 
judgment  against  the  plaintifif,  by  reason  of  a  counterclaim  in- 
terposed by  nim,  he  must  demand  the  judgment  in  his  answer. 

S  510.  [Stricken  out  in  1877.] 

S  511.  [Am'd*  1879.]  TVlien  pleadlnjra  admit  part  of 
plalntilTs  elalm  to  be  Jvat,  aetlon  may  be  Bevered,  etc. 

Where  the  answe?  of  the  defendac*,  expressly  or  by  not  deny- 
ing, admits  a  part  of  the  plaintifTs  claim  to  be  just,  the  court, 
upon  the  plaintiflTs  motion,  may,  in  its  discretion,  order  that  the 
action  be  severed;  that  a  judgment  be  entered  for  the  plaintiff  for 
the  part  so  admitted;  and  if  the  plaintiff  so  elects,  that  the  action 
be  continued,  with  like  effect,  as  to  the  subsequent  proceedings, 
as  *t  it  had  been  originally  brought  for  the  remainder  of  the 
clahd.    The  order  must  prescribe  the  time  and  manner  of  the 

Elaintiff*s  election.    If  the  plaintiff  elects  to  continue  the  action, 
is  right  to  costs  upon  the  judgment  is  the  same,  as  if  it  was 
taken  in  an  action  brought  for  only  that  part  of  the  claim.    If 
the  plaintiff  does  not  elect  to  continue  the  action,  costs  must  be 
awarded,  as  upon  final  judgment  in  any  other  case. 
Snbstltnte  for  condudlDg  paragraph  of  9  244,  Go.  Proc. 

(  S12.  Jndirment,  'vrbere  connterelalm  only  Is  Interpoaed 
for  leas  than  plalntilTs  claim. 

In  an  action  upon  contract,  where  ^  the  complaint  demands 
judgment  for  a  sum  of  money  only,  if  the  defendant,  by  his 
answer,  doeh  not  deny  the  plaintiff's  claim,  but  sets  un  a  counter- 
claim amounting  to  leos  than  the  plaintiff's  claim,  the  plaintiff, 
upon  filing  with  the  clerk  an  admission  of  the  counterclaim,  may 
take  judgment  for  the  excess,  »f*  upon  a  default  for  want  of  an 
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answer.    The  admisBion  must  be  made  a  part  of  the  Judgment- 
roll. 

Go.  Proe.,  part  of  |  340,  am'd. 

S  618.  Dilatory  defences  to  be  ▼erllled. 

A  defence  which  does  not  inyolve  the  merits  of  the  action,  shall 
not  be  pleaded,  unless  it  is  yerified  as  prescribed  in  title  second 
of  this  chapter. 

From  2  B.  B.  862,  |  7  (2  Bdm.  864). 
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ARTICLB  FOURTH. 

Reply. 

8te.  514.  Replj;    what  to   contain. 

515.  Judgment  upon   failure   to  reply. 

516.  Caaee   wh.re   tbe  court  may   require  a  reply. 

51T.  Plaintiff  may  aet  forth  aeveral  aTOldances  In  reply. 

I  514.  [Am*d,  18T7,  11N>4,   1»09.J     R^plri  What  to  eoatalB. 

Where  the  answer  contains  a  counterclaim,  the  plaintiff,  if  he 
does  not  demur,  may  reply  to  the  counterclaim.  Tne  reply  must 
contain  a  general  or  specific  denial  of  each  material  allegation  of 
the  counterclaim  controverted  by  the  plaintiff, ,  or  of  any  knowl- 
edge or  information  thereof  sufficient  to  form  a  belief;  and  it  may 
set  forth  in  ordinary  and  concise  language,  without  repetition, 
new  matter  not  inconsistent  with  the  complaint,  constituting  a 
defense  to  the  counterclaim. 

Co.  Proc..  part  of  I  163.    See  |  622.    L.  1904,  ch.  500;  L.   1905,     eh.  481. 
In  effect  May  16.  1005. 

9  615.  JndinacBt  vpon  failure  to  replr* 

If  the  plaintiff  fails  to  reply  or  demur  to  the  counterclaim,  the 
defendant  may  apply,  upon  notice,  for  judgment  thereupon;. and, 
if  the  case  requires  it,  a  reference  may  be  ordered,  or  a  writ  of 
inquiry  may  be  issued,  as  prescribed  in  chapter  eleventh  of  this 
act,  where  the  plaintiff  applies  for  judgment. 

Id..  I  154.  am'd.     See  poet,  I  1219. 

}  516.  Cases  ^rliere  the  court  may  reaulre  a  reply. 

Where  an  answer  contains  new  matter,  constituting  a  defenee 
by  way  of  avoidance,  the  court  may,  in  its  discretion,  on  the  de- ' 
feodant's  application,  direct  the  plaintiff  to  reply  to  the  new  mat- 
ter. In  that  case,  the  reply,  ana  the  proceedings  upon  failure  to 
reply,  are  subject  to  the  same  rules  as  in  the  case  of  a  counter- 
claim. 

Id.,  concluding  paragraph  of   §   158. 

f  617.  [Am'd,  1877.]  Plaintiff  may  set  forth  VeT'eral 
aToldaneeM  In  reply. 

A  reply  may  contain  two  or  more  distinct  aToidftnces  of  the 
nme  defence  or  counterclaim;  but  they  must  be  separately  stated 
and  numbered. 
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TITLE  II. 
Provisicr.s  generally  applicable  u>  pleadizigs. 

Sec.  618.  Application   aod  effect  of  thU  chapter. 
610.  IMfudlngs   to   be   liberally    coiMtrued. 

620.  I'leadlDgB  to  be  subBorlbed;   wltbin  what  time  to  be  serred. 

621.  When  defendant   to   aenre  copy  answer  on  co-defeodant. 

622.  Allegation  not  denied;   when  to  be  deemed  true. 

623.  When    pleading    must   be  Terilled;    and    when    verlflcatlon    may  b« 

omitted. 

624.  Form  and  coDatnictlon  of  certain  allegations  and  denials  In  rerUed 

pleading. 
626.  Verification:  how  and   by  whom  made. 

626.  Form    of    affldaylt    of    Terlflcatlon. 

627.  When  rerlflcatlon  may  be  confined  to  a  counterclaim. 

628.  Kemcdy  for  defective  Terlflcatlon,  or  want  of  Terlflcatlon. 

629.  When   defendant  not  excused  from   Terlfyiug  answer  to  charge  sf 

fraud. 

630.  Private  statute;    how  pleaded. 

681.  Account:  bow  pleaded.    Bill  of  particulars. 

632.  .ludgment;   how   pleaded. 

633.  Conditions  precedent;  bow  pleaded. 

634.  Instrument   for   payment  of   money;  how  pleaded.  * 
636.  Plondings  in    Ifbel   and  slander. 

686.  Pleading  mitigating  drcamatances,   In  action  for  a  wiwng. 

687.  Frivolous  pleadings;   how  disposed  of. 
638.  Sliani   defences   to   be   stricken   out. 
689.  Bfaterlal    variances;    bow    provided   for. 

640.  Immaterial  variances;  how  provided  for. 

641.  Whet   to  be  deemed  a  failure  of  proof. 

642.  Amendmenta   <>f    course. 

643.  Amended  pleading  to  be  serTed;   answer  thereta. 

644.  Supplemental   pleadings. 

646.  Motion  to  atrike  o-t  IrreleTant,  etc.,  matter. 
646.  Indeflaito    or    uncertain    allegations. 
547.  Motions'  for  Judgment  upon  ploadlngs. 

{  518.  Application  and  effect  of  thla  chapter. 

This  chapter  proscribes  the  form  of  pleadings  in  an  action,  and 
the  rnlofl  by  which  the  sufficiency  thereof  is  determined,  except 
where  special  provision  is  otherwise  made  by  law. 

Substitute    for   Go.    Proc,    }    140. 

S  niB.  Pleadlnara  to  be  liberally  conatrved. 

The  allegations  of  a  pleading  must  be  liberally  construed,  with 
a  view  to  substantial  justice  between  the  parties. 
Co.    Proc,    I   159. 

C  .%20.    Plendlnirn   to   be   iinbficrlbed  |   within  what  time  to 
be    iierve«l. 

A  pleading  must  l)e  subscribed  by  the  attorney  for  the  party. 
A  cofiy  of  each  pl<»ading.  subsoquct  to  the  complaint,  must  be 
served  on  tho  attorney  for  the  adverse  party,  within  twenty 
day.s  after  sorvict^  of  a  copy  of  the  prece<ling  pleading. 

Part  of  Co.  Proc.  $  1S«.    S»e  .inte.  {  56. 

§  521.  TAmM,  1H.M4.1  When  defendant  to  «erxe  copf 
unNTVcr  on  co-defendnnt. 

Where  the  judgment  may  dt'termino  the  ultimate  rights  of  two 
or  more  defendants,  as  between  themseives.  a  defendant  whore* 
quires  sueh  n  determination  must 'demand  it  in  his  answer,  and 
muKt  nt  lenst  twentv  d;ivs  before  the  trial  serve  a  copy  of  hi* 
answer  upon  the  attorney  for  each  of  the  defendants  to  be  «^ 
fected  by  the  deterniinntion.  and  personally,  or  as  the  court  of 
judge  may  direct,  upon  defendants,  so  to  be  affected  who  bavf 
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not  duly  appeared  therein  by  attorney.    The  conti'oversy  between 
the  defendants  shall  not  delay  a  judf^ment,  to  which  the  plaintiff 
is  entitled,  unless  the  court  otherwise  directs. 
See    I    1204.   post. 

i  522.  AUeKAtlon  not  denied  |  ^rhen  to  be  deemed  t^ve. 

Each  material  allegation  of  the  complaint,  not  controverted  by 
the  answer,  and  each  material  allegation  of  new  matter  in  the 
answer,  not  controverted  by  the  reply,  where  a  reply  is  required, 
must,  for  the  purposes  of  the  action,  be  talen  as  true.  But  an 
aU^:ation  of  new  matter  in  the  answer,  to  which  a  reply  is  not 
required,  or  of  new  matter  in  a  reply,  is  to  be  deemed  contro- 
verted by  the  adverse  party,  by  traverse  or  avoidance,  as  the  case 
reqaires. 

Go.   Proc.,  f  168;   L.   1884,  cb.  400.    See  ff  500,  S14. 

f  B28,  "When  pleadlnar  must  be  verified!  and  vrhen  Terlfl« 
cation  may  be  oatltted. 

Where  a  pleadin;;^  is  verified,  each  subsequent  pleading,  excei»t 
a  demurrer,  or  the  general  answer  of  an  mfant  by  his  guardian 
ad  litem,  must  also  be  verified.  But  the  verification  may  be 
emitted,  in  a  case  where  it  is  not  otherwise  si)ecially  prescribe*! 
by  law,  Avhere  the  party  pleading  would  be  privileged  from 
testifying,  as  a  witness,  concerning  an  allegation  or  denial 
contained  in  the  pleading.  A  pleading  cannot  be  used,  in  a 
criminal  prosecution  against  the  party,  as  proof  of  a  fact 
admitted  or  alleged  therein. 

Id.,  pfiit  of  I  156.   am'd.    See  |§  1757,  8ubd.    1;  193& 

§  S24.  Form  and  conntrnctlou  of  eertaln  alleiratlona  and 
denial*  In   verified  pieaillns.  • 

The  allegations  or  denials  in  a  verified  pleading  must,  in 
form,  bo  stated  to  be  made  by  the  party  pleading.  Unless 
they  are  therein  stated  to  be  made  upon  the  information  and 
belief  of  the  party,  they  must  be  regarded,  for  all  purposes, 
including  a  criminal  prosecution,  as  having  been  made  upon 
the  kmwledg:^  of  the  person  verifying  the  pleading.  An  alloga- 
ti'^n  that  the  party  has  not  sufiicient  knowledge  or  information, 
to  form  a  belief,  with  respect  to  a  matter,  must,  f«  r  the  8:.me 
purposes,  be  regarde<l  as  an  allegation  that  the  person  verifying 
the  pleading  has  not  such  knowledge  or  information. 

S  525.  Verification;  l&o-vr  and  by  ^rhom  nia<1e.       * 

The  verification  must  be  made  by  the  affidavit  of  the  party, 
or.  If  there  are  two  or  more  parlies  united  in  interest,  and 
pleading  together,  by  at  least  one  of  them,  who  is  acquainted 
with  the  facts,  except  as  follows: 

1.  Where  the  party  is  a  domestic  corporation,  the  verification 
must  \ye  made  by  an  ofiicer  thereof. 

2.  Where  the  people  of  the  Stnte  are,  or  a  public  officer,  in 
their  behalf,  is  the  party,  the  verification  may  be  made  by  any 
person  acquainted  with  the  facts. 

3.  [Am'd,  187«.]  Where  the  party  is  a  foreign  corporation; 
or  where  The  party  is  not  within  the  county  where  the  attorney 
resides,  or  if  tne  latter  is  not  a  resident  of  the  State.  th«*  county 
where  he  has  his  office,  and  capable  of  making  ihe  affidavit;  or 
if  there  are  two  or  more  parties  united  in  intei^est,  and  pleading 
together,  where  neither  of  them,  acfiuainteil  with  the  facts  is 
within  that    county,    and   capable   of   making   the   affidavit;   oi 

&07 


§§  526-80         GENERAL  RU1.E8  OF  PLEADING.  c.  6.  t.  9 

where  the  action  or  defence  is  founded  upon  a  written  instru- 
ment for  the  payment  of  money  only,  whicn  is  in  the  poBsossion 
of  the  agrent  or  the  attorney;  or  where  all  the  material  allegations 
of  the  pleading  are  within  the  personal  knowledge  of  the  a  sent 
or  the  attorney;  in  either  case  the  verilScation  may  be  wade  by 
the  agent  of  or  the  attorney  for  the  party. 
From  Co.  Proc.,  {  167,  am'd. 

I  526.  Form  of  Afldavlt  of  ▼erillfsatioB. 

The  affidavit  of  verification  must  be  to  the  effect,  that  the 
pleading  is  true  to  the  knowledge  of  the  deponent.,  except  as  to 
the  matters  therein  stated  to  be  alleged  on  information  and 
belief,  and  that  as  to  those  matters  he  believes  it  to  be  true. 
Where  it  is  made  by  a  person,  other  than  the  party,  he  must 
aet  forth,  in  the  affidavit,  the  grounds  of  his  belief,  an  to  nil 
matters  not  stated  upon  his  knowledge,  and  the  reason  why  it 
is  not  made  by  the  party. 

Id.,  I  157. 

I  B27.  'Wken  verllloatloa  may  be  confined  to  a  eonater* 
elalm. 

Where  the  complaint  is  not  verified,  and  the  answer  sets  up 
a  counterclaim,  and  al90  a  defence  by  way  of  denial  or  avoidands 
the  affidavit  of  verification  may  be  made  to  refer  exclusively 
to  the  counterclaim.  In  that  case,  the  last  three  sections  are 
applicable  to  the  affidavit  and  the  counterclaim,  as  if  the  latter 
was  a  separate  pleading. 


§    628.  Remedy    for    defective    Tertlleatton,    or    waat    of 
verification. 

The  remedy  for  a  defective  verification  of  a  pleading  is  to 
treat  the  same  as  an  unverified  pleading.  Where  the  copy  of 
a  pleading  is  served  without  a  copy  of  a  sufficient  verification, 
in  a  case  where  the  adverse  party  is  entitled  to  a  verified 
pleading,  he  may  treat  it  as  a  nullity,  provided  he  gives  notice, 
with  due  diligence,  to  the  attorney  of  the  adverse  party,  that 
he  elects  so  to  do. 

I  629.  "Wliea  defendant  not  excased  from  verifyiBtf 
ans'vrer  to  eharve  of  frand. 

A  defefidant  is  not  excused  from  verifying  his  answer  to  a 
complaint,  charging  him  with  having  confessed  or  suflTered^  a 
judgment,  or  executed  a  conveyance,  assignment,  or  other  in- 
strument, or  transferred  or  delivered  money,  or  personal  propertv, 
with  intent  to  hinder,  delay,  or  defraud  his  creditors;, or  with 
being  a  party  or  privy  to  such  a  transaction  by  another  person, 
with  like  intent  towards  the  creditors  of  that  person;  or  with 
any  fraud  whatever,  affecting  a  right  or  the  property  of  anotbt-r 

SabBtance  of  2   R.   8.   174,   §  41    (2  Edm.    181).   and  L.   1833.   ch.   14.  f  > 
(4   Rdm.    631). 

•  630.   [Am'd,  187T.]    Private  atatnte)  how  pleaded. 

In  pleading  a  private  statute,   or  a  right  derived   therefrom, 
it  is  sufficient  to  designate  the  statute  by  its  chanter,  year  of 
passage,   and   title,   or   in   some   other  manner  with   convenient 
certainty,  without  setting  forth  any  of  the  contents  thereof. 
Co.   T>roc..   i   168.   am'd. 
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I  B81.  [Am'd,  1004.]    Aeeount,  how  pleaded.     Bill  of  par- 
tlcvUira. 

It  is  not  necessary  for  a  party  to  set  forth,  in  a  pleading,  the 
items  of  an  accoupt  therein  alleged;  but  in  that  case,  he  must 
deliver  to  the  adverse  party,  within  ten  days  after  a  written 
demand  thereof,  a  copy  of  the  accoant,  which,  if  the  pleading 
is  verified,  must  be  verified  by  his  affidavit,  to  the  effect,  that  he 
believes  it  to,  be  true;  or,  if  the  facts  are  within  the  personal 
knowledge  of  the  agent  or  attorney  for  the  party,  or  the  party 
is  not  within  the  county  where  the  attorney  resides,  or  capable 
of  making  the  affidavit,  by  the  affidavit  of  the  agent  or  attorney. 
If  he  fails  so  to  do,  he  is  precluded  from  giving  evidence  of  the  ac- 
count.  The  court,  or  a  judge  authorized  to  make  an  order  in  the 
fiction,  may  direct  the  party  to  deliver  a  further  account,  w^here 
the  one  delivered  is  defective.  Upon  application  in  any  case,  the 
court,  or  a  judge  authorized  to  make  an  order  in  the  action,  may, 
upon  notice,  direct  a  bill  of  the  particulars  of  the  claim  of  either 
party  to  be  delivered  to  the  adverse  party,  and  in  case  of  default 
the  court  shall  preclude  him  from  giving  evidence  of  the  part  or 
parts  of  his  affirmative  allegation  of  which  particulars  have  not 
been  delivered. 
Co.  Proc.,  I  158,  am*d;  L.  1904,  cb.  600.  In  effect  April  29,  1904. 
f  S32.  Jndannenti  how  pleaded. 

In  pleading  a  judgment,  or  other  determination,  of  a  court  or 
officer  of  '-special  jurisdiction,  it  is  not  necessary  to  state  the 
facts  conferring  jurisdiction;  but  the  judgment  or  determination 
may  be  stated  to  have  been  duly  given  or  made.  If  that  allega- 
tion is  controverted,  the  party  pleading  must,  oil  the  trial,  estab* 
lish  the  facts  conferring  jurisdiction. 
Id..  I  161. 

f  683.  Conditions  preeedent)  lioir  pleaded* 

.  In  pleading  the  performance  of  a  condition  precedent  in  a  con* 
tract,  it  is  not  necessary  to  state  the  facts  constituting  perform- 
ance; but  the  party  may  state,  generally,  that  he,  or  the  person 
whom  he  represents,  duly  performed  all  the  conditions  on  his  part. 
If  that  allegation  is  controverted,  he  must,  on  the  trial,  establish 
performance. 
Id.,  part  of  8  162. 

S  534.  Inatmment  for  payment  of  money  |  how  pleaded. 

Where  a  cause  of  action,  defence,  or  counterclaim,  is  founded 
upon  an  instrument  for  the  payment  of  money  only,  the  party 
may  set  forth  a  copy  of  the  instrument,  and  state  that  there  is 
due  to  him  thereon,  from  the  adverse  party,  a  specified  sum, 
which  he  claims.  Such  an  allegation  is  equivalent  to  setting 
forth  the  instrument,  according  to  its  legal  effect. 
Id.,  part  of  I  162,  am*d.    See  i  1917. 

f  B36.  Pleadln«a  in  libel  and  slander. 

It  is  not  necessary,  in  an  action  for  libel  or  slander,  to  state, 
in  the  complaint,  any  extrinsic  fact,  for  the  purpose  of  showing 
the  application  to  the  plaintiff,  of  the  defamatory  matter;  but 
the  plaintiff  may  state,  generally,  that  it  was  published  or  spoken 
concerning  him;  and,  if  that  allegation  is  controverted,  the  plain- 
tiff must  establish  it  on  the  trial.  In  such  an  action,  the  defend- 
ant may  prove  mitigating  circumstances,  notwithstanding  that  he 
has  pleaded  or  attempted  to  prove  a  justification 
u.,  i  IM. 
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9  536.   [Am*d,  1877.]    Pleading  mitlKatlnff  clrciimstane«^» 
In  action  for  a  irronv. 

In  an  action  to  recover  damages  for  the  breach  of  a  promise 
to  marry,  or  for  a  personal  injury,  or  an  injury  to  property^ 
the  defendant  may  prove,  at  the  trial,  facts,  hot  amounting  to 
a  total  defence,  tending  to  mitigate  ob  otherwise  reduce  the 
plaintiff's  damages,  if  they  are  set  forth  in  the  answer,  either 
with  or  without  one  or  more  defences  to  the  entire  cause  o^ 
action.  A  defendant,  in  default  for  want  of  an  answer,  may» 
upon  a  reference  or  inquiry  to  ascertain  the  amount  of  the  plain- 
tiff's damages,  prove  facts  of  that  description. 

j  687.   [Am'd»  1870.]    FrlTolons  pleadings  |  hofv  disposed 
of. 

If  a  demurrer,  answer  or  reply  is  frivolous,  the  party  preju- 
diced thereby,  upon  a  previous  notice  to  the  adverse  party,  of 
not  less  than  five  days,  may  apply  to  the  court  or  to  a  judge  of 
the  court  for  judgment  thereupon,  and  judgment  may  be  given 
accordingly.  If  the  application  is  denied,  an  appeal  cannot  be 
taken  from  the  determination,  and  the  denial  of  the  application 
does  not  prejudice  any  of  the  subsequent  proceedings  of  either 
party.  Costs,  as  upon  a  motion,  may  be  awarded  upon  an^appli* 
cation  pursuant  to  this  section. 

Co.    Proc..   §  247.     See  i  647. 

{  538.  Sham  detencea  to  be  •trlcken  oat* 
A  sham  answer  or  a  sham  defence  may  be  stricken  out  by  the 
court,  upon  motion,  and  upon  such  terms  as  the  court  deems 
just. 

Id.,  S  162,  am'd; 

f  639.  Material  Tarlanceay  how  provided  for. 
A  variance,  between  an  allegation  in  a  pleading  and  the  proof, 
is  not  material,  unless  it  has  actually  misled  the  adverse  party, 
to  his  prejudice,  in  maintaining  his  action  or  defence,  upon  the 
merits.  If  a  party  insists  that  he  has  been  misled,  that  fact, 
and  the  particulars  in  which  he  has  been  misled,  must  be  proved 
to  the  satisfaction  of  the  court.  Thereupon  the  court  may,  in 
its  discretion,  order  the  pleading  to  be  amended,  upon  such  terms 
as  it  deems  just. 

Id.,  I  168. 

8  640.  Immaterial  variances  j  how  provided  for. 
Where  the  varialice  is  not  material,  as  prescribed  in  the  last 
section,  the  court  may  direct  the  fact  to  be  found  according  to 
the  evidence,  or  may  order  an  immediate  amendment,  without 
costs. 

Id.,  i  170. 

I  641.  "What  to  be  deemed  a  failure  of  proof. 
Where,  however,  the  allegation  to  which  the  proof  is  directed, 
is  unproved,  not  in  some  particular  or  particulars  only,  but  in 
its.  entire  scope  and  meaning,  it  is  not  a  case  of  variance,  within 
the  last  two  sections,  but  a  failure  of  proof.    . 

Id.,  I  171. 

f  542.  [Am*d,  1897.]    Amendments  of  course. 

Within  twenty  days  after  a  pleading,  or  the  answer,  demurrer 
or  reply  thereto,  is  served,  or  at  any  time  before  the  period  for 
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answering  it  expires,  the  pleading  mtty  be  once  amended  by  the 
party,  of  course,  without  costs  and  without  prejudice  to  the  pro- 
ceedings already  had.  But  if  it  is  made  to  appear  to  the  court 
that  the  pleading  was  amended  for  the  purpose  of  delay,  and  that 
the  adverse  party  will  thereby  lose  the  benefit  of  a  term,  for 
which  the  cause  is  or  may  be  noticed,  the  amended  pleading  may 
b?  stricken  out,  or  the  pleading  may  be  restored  to  its  original 
form,  and  such  terms  imposed  as  the  court  deems  just. 

Co.  Proc.,  part  of  {  172,  remodelled;*  L.  1887,  ch.  470.  In  effect  Sept.  1, 
1887. 

i  648.  Amended  pleadlny  to  be  served  |  ansiver  tbereto. 

Where  a  pleading  is  amended,  as  prescribed  in  the  last  section, 
a  copy  thereof  must  be  served  upon  the  attorney  for  the  adverse 
party.  A  failure  to  demur  to,  or  answer  the  amended  pleading, 
within  twenty  days  thereafter,  has  the  same  effect  as  a  like 
failure  to  demur  to,  or  answer  the  original  pleading. 

Id.,  part  of  f  172.  and  of  |  140. 

f  544.  [Am^y  1877.]  Supplemental  pleadings. 
Upon  the  application  of  either  party,  the  court  may,  and,  in 
a  proper  case,  must,  upon  such  terms  as  are  just,  permit  him  to 
make  a  supplemental  complaint,  answer  or  reply,  alleging  mate- 
rial facts  which  occurred  after  his  former  pleading,  or  of  which 
he  was  ignorant  when  it  was  made;  including  the  judgment  or 
decree  of  a  competent  court,  rendered  after  the  commencement 
of  the  action,  determining  the  matters  in  controversy,  or  a 
part  thereof.  The  party  may  apply  for  leave  to  make  a  supple- 
mental pleading,  either  in  addition  to,  or  in  place  of,  the 
former  pleading.  In  the  former  event,  if  the  application  is 
granted,  a  provisional  remedy,  or  other  proceeding  already  taken 
in  the  action,  is  not  affected  by  the  supplemental  pleading;  but 
the  right  of  the  adverse  party  to  have  it  vacated  or  set  aside, 
depends  upon  the  cases  presented  by  the  original  and  supplemental 
pleadings. 

Id.,  f  177,  am'd. 

I  645.  [Am'dy  1877.]  Motion  to  strike  out  Irrelevant,  etc., 
matter. 

Irrelevant,  redundant,  or  scandalous  matter,  contained  in  a 
pleading,  may  be  stricken  out,  upon  the  motion  of  a  person 
aggrieved  thereby.  Where  scandalous  matter  is  thus  stricken 
out,  the  attorney  whose  name  is  subscribed  to  the  pleading  may 
be  directed  to  pay  the  costs  of  the  motion,  and  his  failure  to 
pay  them  may  be  punished  as  a  contempt  of  the  court. 
Id.,  f  100.  am'd.    See  Rale  22. 

{  640.   [Am'd,  1877.1    Indefinite  or  uncertain  allevatlona. 

Where  one  or  more  denials  or  allegations,  contained  in  a  plead- 
ing, are  so  indefinite  or  uncertain  that  the  precise  meaning  or 
application  thereof  is  not  apparent,  the  court  may  require  tbe 
pleading  to  be  made  definite  and  certain,,  by  amendment. 

Id.,  part  of  ff  160,  am'd.     See  Rule  22. 
I  647.   [Added,   1908.]  Motions  for  Jndflrment  npon  plead- 

If  either  party  is  entitled  to  jiidjrmpnfr  upon  the  pleadings,  tlie 
court  may  upon  motion  at  any  time  after  issue  joined  give  judg- 
ment accordingly. 

Added,  L.  IMS,  ch.  160.     Id  effect  Sept.  1,   1008. 
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CHAPTER  VII. 
General  Provisional  Remedies  in  an  Action. 

TITLE       I. —  ArrcBt,   Pending  the  Action,   and  Proceedings  Therenpoo. 
TITLE     II. —  Injtmctlon. 
TITLE   III. —  Attachment  of  Property. 

TITLE    IV. —  Other     Provihlonal    Itemedles;     Oeucral   and.   Ml^^oellaneoos  Pro- 
▼laloQS. 

TITLE  L 

Arrest,  pending  the  aciionj  and  proceedinja  thereupon. 

Article  1.  Cases  where  an  order  of  arrest  may  be  granti>d,  and  persona  liable 
to  ariVHt. 
2.  Granting,  executing,  and  vacating  (tr  incMllfyIng  the  order  of  arrest. 
S.  nisrharging  the  defendant  np<»n  ball  or  depoBlt;  justification  of  the 

ball   and   dlspcMltlon   of   the  deposit. 
4.  Charging  and  dlschargiug  ball. 

article:  first.* 

Caae^  where  an  order  of  arrest  may  he  granted,  and  persons 

liable   to  arrest. 

• 

Sec.  548.  No  person   to  be  arrested   In   civil   proceeding*?,   without  a  statntory 
provision.     No    exent    alMiIIwhed. 
540.  When   the  right  to  arrest  dciieiids  up«>n  tlie  nature  of  the  action. 

550.  When  the  right  to  arn'st  depends  partly  uihju  extrinsic  facts. 

551.  Order,    when    and    where    grante*!;    when    of    right,    and    when    dis- 

cretionary, 

552.  Foreign   judgment  not  to  aflTcH't   right   to  arrest. 
55.3.  Women   not    to   l»e  arresteil,    rxcept.    etc. 

554.   hllot.    lunatic,    or    infant    under    fourteen.    If    arrested,    to    be   dls- 
chargiMl. 
jPerson   sued  In   a  representative  capacity,   not   to  be  arrested. 


I  K4«.  [  Repealed  by  L.  1900,  ch.  14.  See  Consolidated  Laws, 
tit.  Civil  Rights  Law,  §  23.] 

i  540.  rAm*a,  1877  and  18S6.1  'U^heu  the  rigrlit  to  arrent 
depeiMls  upon  the  nature  of  the  action. 

A  dofendaiit  may  bo  arrested  in  an  action,  as  preaoribed  in 
tliis  title,  wnere  the  action  is  brought  for  either  of  the  following 
causes: 

1.  To  recover  a  fine  or  penalty. 

2.  To  recover  damages  for  a  personal  injury;  an  injury  to 
property,  including  the  wrongful  taking,  detention  or  conversion 
of  personal  proi>erty:  breach  of  a  promise  to  marry:  misconduct 
or  neglect  in  office,  or  in  a  professional  employment:  fraud:  or 
deceit,  or  to  recover  a  chattel  where  it  is  alleged  in  the  complaint 
that  the  chattel  or  a  part  thereof  has  be<»n  concealed,  removed 
or  disposed  of  so  that  it  cannot  be  found  or  taken  by  the  sheriff 
and  with  intent  that  it  should  not  be  so  found  or  taken,  or  to 
deprive   the   plaintiff   of   the   benefit   thereof:   or  to   recover   for 

*  Se«  Lawa  1S8G,  cb.  672. 
112 


c7,  t.l,a.  1         •       ARREST  AND  BAIL.  §§560-63 

money  receiYed,  or  to  recover  property  or  damages  for  the  con- 
Terelon  or  mbapplication  of  property  where  it  ia  alleged  in  the 
complaint  that  the  money  was  received  or  the  property  ^as  em- 
bezzled or  fraudulently  misapplied  by  a  public  officer  or  by  an 
attorney,  solicitor  or  counselor,  or  by  an  officer  or  agent  of  a 
corporation  or  banking  association  in  the  course  of  his  employ* 
ment,  or  by  a  factor,  agent,  broker,  or  other  person  in  a  fiduciary 
capacity.  Where  such  allegation  is  made,  the  plaintiff  cannot 
recover  unless  he  proves  the  same  on  the  trial  of  the  action;  and 
a  judgment  for  the  defendant  is  not  a  bar  to  the  new  action  to 
Recover  the  money  or  chattel. 

3.  To  recover  money,  funds,  credits,  or  property,  held  or; 
on-ned  by  the  State,  or  held,  or  owned,  officially  or  (>therwise, 
for  or  in  behalf  of  a  public  or  governmental  interest,  by  a 
municipal  or  other  public  corpora tion»  board*  officer,  custodian 
agency,  or  agent,  of  the  State  or  of  a  city,  county,  town,  village, 
or  other  division,  snbdivision,  department,  or  portion  of  the 
State,  which  the  defendant  has,  without  right,  obtained,  received, 
converted,  or  disposed  of,  or  to  recover  damages  for  so  obtaining, 
receiving,  paying,  converting,  or  disposing  of  the  same. 

4.  [Added,  I87ftj  am'd,  1.S80.]  In  an  action  upon  contract 
express  or  implied,  other  than  a  promise  to  marry,  where  it  is 
alleged  in  the  complaint  that  the  defendant  was  guilty  of  a 
fraud  i..  contracting  or  incurring  the  liability,  or  that  he  has 
since  the  making  of  the  contract,  or  in  contemplation  of  making 
of  the  same,  removed  rr  disposed  of  his  property  with  intent 
to  defraud  his  creditors,  ^r  is  about  to  remove  or  dispose  of  the 
same  with  like  intent;  but  where  such  allegation  is  made,  the 
plaintiff  cannot  recover  unless  he  proves  the  fraud  on  the  trial 
of  the  action;  and  a  judgment  for  the  defendant  is  not  a  bar 
to  a  new  action  to  recover  upon  the  contract  only. 

Gb.  Proc..  i  170.  am'd;  L.  1886,  ch.  672. 

«  6S0.  [Am'd,  1877  and  188C.]  When  the  rlarht  to  arreat 
depend*  partly  npon  extrinsic  fact*. 

A  defendant  may  also  be  arrested  in  an  action  wherein  the 
judgment  demanded  requires  the  performance  of  an  act,  the 
neglect  or  refusal  to  perform  which  would  be  punishable  by  the 
court  as  a  contempt,  where  the  defendant  is  not  a  resident  of 
the  State,  or,  being  a  resident,  is.  about  to  depart  therefrom, 
by  reason  of  which  non-residence  or  departure  there  is  dangex 
that  a  judgment  or  an  order  requiring  the  performance  of  the 
act  will  be  rendered  ineffectual. 

aabstitnte  for  part  of  i  179,  Go.  Proc. ;  L.  1886,  ch.  672. 

}  661.  [Am'd,  1877  and  188A.]  Order  when  and  whero 
imtntedl  iFhen  of  rtarht,  and  when  discretionary. 

In  a  case  specified  in  the  last  section,  the  order  of  arrest  can 
be  granted  only  by  the  court,  is  always  in  its  discretion,  and 
may  be  granted  or  served,  either  before  or  after  final  judgment, 
unless  an  appeal  from  the  judgment  is  pending,  upon  which 
security  has  been  given,  sufficient  to  stay  the  execution  thereof. 
In  either  of  the  cases  specified  in  section  five  hundred  and 
forty-nine,  the  order  cannot  be  served  after  final  judgment; 
bat  it  may  be  granted,  where  a  proper  case  therefor  is  presented, 
at  any  time  before  final  judgment. 

L.  1886,  ch.  672. 

I  662.    Fareljrn  Jvdarnient  not  to  affect  rlffht  to  arrest. 

The  recovery  of  judment  in  a  court,  not  of  the  State,  for  the 
same  cause  of  action;  or,  where  the  action  is  founded  upon  fraad 
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or  deceit,  for  the  price  ui  value  of  the  property  obtained  thereby ; 
doe«  not  affect  the  right  of  the  plaintiff  to  arrest  the  defendant* 
as  proscribed  .in  this  title. 

§  1163.  [Am'dy  1877.]  IVoiBLan  not  to  be  arrested*  except, 
ete. 

A  woman  cannot  be  arrested,  as  prescribed  in  this  title, 
except  in  a  case  where  the  order  can  be  granted  only  by  the 
court;  or  where  it  appears,  that  the  action  is  to  recover  damages 
for  a  wilful  injury  to  person,  character,  or  property. 

Last  sentence  ef  Go.  Proe.,  |  179. 


§  664.  [Am'd,  1877.]  Idiot,  Innutlc,  or  IntAnt  wider  f oar- 
teen,  If  arrested,  to  be  disehargred. 

A  lunatic,  an  idiot,  or  an  infant  under  the  age  of  fourteen 
years,  if  arrested,  may  be  discharged  from  arrest,  as  a  privi* 
leged  person,  in  the  discretion  of  the  court.  The  application 
for  his  discharge  may  be  made,  in  his  behalf,  by  a  relative,  or 
by  any  other  person  whom  the  court  or  judge  permits  to  repre- 
sent him,  for  the  purpose. 

§  565.  Person  sned  in  a  representative  eapaeityy  not  tm 
be  arrested. 

A  person  prosecuted  in  a  representative  capacity,  as  heir» 
executor,  administrator,  legatee,  devisee,  next  of  kin,  assignee* 
or  trustee,  cannot  be  arrested,  as  prescribed  in  this  title,  except 
for  his  personal  act. 

ModellMl  open  8  S.  S.  848,  9  0  (2  Bdm-  8M|. 
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ARTICIiBS  SfiCOlfD. 

Granting,  exeeiUingf  and  vaeaHng  or  modifying  the  order  of 

arred. 

iae.  666.  Order  required  for  arrest;  bow  granted. 

667.  Proof  neceMary  to  procnre  order. 

668.  Wben  order  may  be  granted;  effect  of  complaint  labeeQnently  made. 

669.  Security,  upon  order  of  arrest  made  by  a  Judge. 

660.  Id.;  npim  order  of  arreet  granted  by  the  court. 

661.  Contenta  of  the  order;  to  whom  directed;  wben  to  be  executed. 

662.  Oopltj  of  papers  to  be  dellTored  to  defendant;  orlglnaU  to  be  Hied. 
668.  An  eat;  bow  made. 

564.  General  proTiaion  as  to  priTilege  from  arrest;  discharge  of  priTlleged 
person. 

665.  PriTilege  of  offlcen  of  courts. 

666.  Defendant  arrested  to  haye  twenty  daya  to  answer. 

667.  When  application  to  l)e  made  to  vacate  order  of  arrest,  ete. 

668.  Ho./  and  to  whom  application  must  be  made;  opposing  it  by  naw 

proofa. 
669-671.   [Repealed.] 
672.  Soperaedeas,  unlets  defendant  la  charged  in  executlenp  etc. 

f  656.  [Ani'd^  187T.]  Order  required  for  arrest)  Itow 
ffranted. 

An  order  for  the  arrest  of  the  defendant,  except  as  otherwise 
prescribed  in  section  five  hundred  and  fifty-one  of  this  act,  must 
be  obtained  from  a  judge  of  the  court  in  which  the  action  is 
broufrht.  or  from  any  county  judge. 

Go.  Proe.»  |  180.    See  8S  ^06, 688  aad  1940,  post. 

S  5S7.    [Am'd,  1879.]     Proof  Becessary  to  prooare  order. 

The  order  may  be  granted,  in  a  case  specified  in  section  five 
hundred  and  forty-nine  of  this  act,  where  It  appears  by  the 
affidavit  of  the  plaintiff  or  any  other  person,  that  a  sufficient 
cause  of  action  exists  against  the  defendant,  as  prescribed  in 
that  section.  It  may  be  granted,  in  a  case  specified  in  section 
fire  hundred  and  fifty  of  this  act,  upon  the  like  proof  that  a 
sufficient  cause  of  action  exists  against  the  defendant,  as  ^pre- 
scribed in  that  section,  and  of  the  other  matters,  extrinsic  to 
the  cause  of  action,  specified  in  that  section.  The  affidavit 
may  also  contain  any  statement,  tending  to  determine  the 
amount  of  bail  to  be  required. 

Id.,   I  181,  with  modlilcatlona. 

S  S68.  [Am'd,  1879,  18^86.]  'Uriiem  order  may  be  irramtedi 
effect   of  eomplalnt   sobaeaaeiitly   made. 

Subject  to  the  provisions  of  the  last  preceding  section,  the 
order  may  be  granted  at  any  time,  after  the  commencement  of 
the  action.  It  may  also  be  granted  to  accompany  the  sum- 
mons, but  at  any  time  after  the  filing  or  service  of  the  com- 
plaint, the  order  of  arrest  must  be  vacated  on  motion,  if  the 
complaint  fails  to  set  forth  a  sufficient  cause  of  action,  as  re- 
quired by  section  five  hundred  and  forty-nine  of  this  act,  but 
where  the  order  is  applied  for  after  the  filing  or  service  of  the 
complaint,  the  court  before  granting  the  same  may  without 
notice  direct  the  service  of  an  amended  complaint  so  as  to 
conform  to  the  iiUegations  required  in  subdivisions  two  and  four 
of  section  five  hundred  and  forty-nine  of  this  act 

Id.,  I  188;  L.  1886,  eh.  672. 
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I    658.     [Ain'dy     1879.]       Security,    upon     order     of    arrest 
made  by  Judse. 

Except  where  tl»»  action  is  brought  for  a  cause  specified  ii» 
Bubdivision  third  of  section  fire  hundred  and  forty-nine  of  this 
act,  or  in  a  case  aa  here  it  is  specially  prescribed  by  law  that 
security  may  be  dispensed  with,  or  the  security  to  be  given  im 
specially  regulated  by  law,  the  judge,  before  he  grants  the  order, 
must  require  a  written  undertaking  on  the  part  of  the  plaintiff, 
with  two  sufficient  sureties,  to  the  effect  that,  if  the  defendant 
recovers  judgment,  or  if  it  is  finally  decided  that  the  plaintiff  was 
not  entitled  to  the  order  of  arrest,  the  plaintiff  will  pay  all 
costs  which  may  be  awarded  to  the  defendant,  and  all  damai^es 
which  he  may  sustain  by  reason  of  the  arrest,  not  exceeding- 
the  sum  specified  in  the  undertaking,  which  must  be  at  least 
equal  to  one-tenth  of  the  amount  of  bail  required  by  the  order, 
and  not  less  than  two  hundred  and  fifty  dollars. 
Oo.  Pxoc.,  part  of  i  182. 

8  S60.    Id.  I  upon  order  of  arreat  flrramted  by*  the  court. 

Where  the  order  can  be  granted  only  by  the  court,  an  under* 
taking  on  the  part  of  the  plaintiff  may  be  dispensed  with.  If  it 
is  required,  its  forn^.  and  the  security  to  be  given  thereupon, 
must  be  such  as  the  court  prescribes. 

GoT«n  case  of  a  ne  exeat. 

5  S61.  [Am'd,  1877.]  Contenta  of  the  order;  to  w^hoaa 
directed;  fvhen  to  be   executed. 

The  order  must  be  subscribed  by  the  plaintiff's  attorney,  and, 
except  where  it  is  granted  by  the  court,  by  the  judge.  It  may 
be  directed,  either  to  the  sheriff  of  a  particular  county,  or,  gen- 
erally, to  tne  sheriff  of  any  county.  It  must  require  the  sheriff 
forthwith  to  arrest  the  defendant,  if  he  is  found  within  his 
county;  to  hold  him  to  bail  in  a  specified  sum;  and  to  return  the 
order,  with  his  proceedings  thereunder,  as  prescribed  by  law. 
The  plaintiffs  attorney  may,  at  his  option,  oy  an  indorsement 
upon  the  order,  or,  where  it  was  granted  by  the  court,  upon  the 
copy  thereof,  delivered  to  the  sheriff,  fix  a  time  within  which 
thetdefendant  must  be  arrested.  In  that  case,  he  cannot  be  ar^ 
rested  afterwards,  under  the  same  order. 

Go.  Proc.,  i>art  of  S  188>  am*4.  See  |  680.    See  also  Role  18.    *  •* 

S  662.  [Am'd,  1879.]  Coplen  of  papers  to  be  delivered  to 
defendant;  orlK^lnals  to  be   filed. 

Tho  order  of  arrest,  or,  where  it  was  gi  anted  by  the  court,  a 
certified  copy  thereof,  subscribed  by  the  plaintiff's  attorney;  and, 
in  either  caso,  the  papers  upon  which  tho  order  was  granted,  with 
the  undertaking,  if  any;  mist  be  delivered  to  the  sheriff,  who, 
upon  arresting  the  defendant,  must  deliver  to  him  a  copy  thereof. 
The  papers,  upon  which  the  order  was  granted,  with  the  under- 
taking, if  any,  must  be  filed,  with  the  order  of  arrest,  or  a  certi- 
fied copy  thereof,  at  the  time  prescribed  for  filing  the  same,  in  see 
tion  five  hundred  and  ninety  of  this  act. 

Id.,    I  184,   am*d  by  the  addiUon  of  the  last  eenteaoe.   lee  |  OM.   Wm 
also  Bale  4. 

i  563.    Arreat;  hew  ninile. 

The  sheriff  must  extcuto  the  order  by  arresting  the  defendant 
if  he  is  found  within  Iiis  county,  and  keeping  him  in  custody, 
until  discharged  by  law. 

Id.,  Ant  daoae  of   S   186. 

116 


c.  7. 1. 1,  a.  2  ARREST  AND  BAIL.  i^§  564-68 

I  5B4.  [Ain*d,  1885.1  General  provision  as  to  prlTlleore 
front  arrest;  dlsdiarire  of  privtleflred  person. 

This  title  does  not  abridpe  or  affect  ti  privilege  from  arrest 
given  by  law,  or  a  right  of  action  for  a  breach  thereof.  A  privi- 
leged person  is  entitled  to  be  discharged  from  arrest,  where 
other  provision  is  not  made  therefor  by  law,  by  th*»  court,  or  a 
judge  thereof;  or  by  the  count;  judge  of  a  county  where  the 
arrest  was  made.  The  order  must  be  made,  upon  proof,  by  affi- 
davit, of  the  facts  entitling  the  applicant  to  tne  discharge:  and 
the  arrest  and  discharge  are  not  a  bar  to  a  new  arrest,  after  the 
privilege  has  ceased.  The  court  or  judge  may  make  the  order 
without  notice,  or  may  re(iuire  notice  to  be  given  to  the  sheriff, 
or  to  the  plaintiff,  or  to  both. 

U    1805.   ch.  946. 

I  5«5.    [Repealed  by  L.  1909,  ch.  14.     See  Consolidated  Laws, 
•   tit.  Civil  Rights  Law,  §  24.] 

{  5«6.  Defendant  arrested  to  lia-ve  t^renty  dsiys  to  an- 
•vrer. 

Except  where  an  order  of  arrest  can  be  granted  only  by  the 
court,  a  defendant,  arrested  before  answer,  has  twenty  days, 
after  the  arrest,  in  which  to  answer  the  complaint;  and  judgment 
must  be  stayed  accordingly. 

Sabfititntcd  for  part  of  Co.  Proc.,   f  183. 

S  S67.  [Am*d,  1877.]  ^Vhen  application  to  be  made  to 
vacate  order  of  arrest,  etc. 

Except  where  an  order  of  arrest  can  be  granted  only  by  the 
court,  a  defendant,  arrested  as  prescribed  in  this  title,  may,  at 
any  time  before  final  judgment,  or,  if  he  was  arrested  within 
twenty  days  before  final  judgment,  at  any  time  within  twenty 
davs  after  the  arrest,  apply  to  vacate  the  order  of  arrest;  or  to 
reduce  the  amount  of  bail;  or  to  increase  the  security  given  by 
the  plaintiff;  or  for  one  or  more  of  those  forms  of  relief,  to- 
gether, or  in  the  alternative.  In  a  case  where  the  order  of  arrest 
can  be  granted  only  by  the  court,  a  like  application  may  be 
made,  at  any  time  within  twenty  days  after  the  arrest;  and  an 
application  to  increase  the  se<'urity  given  by  the  n'aiutiff,  may  be 
nmde  at  any  time  before  final  judgment. 

I<1. 

i  508.  TAm'd,  1877.1  Hoir  and  to  -wrhom  application  must 
l»e   made;   opposlngr  It  by  ncfv   proofs. 

An  application,  specified  in  the  last  section,  may  be  founded 
mily  upon  tlie  i>apers  upon  which  the  order  was  grant€»d;  in 
which  case,  it  must  be  made  to  the  court,  or,  if  the  order  was 
granted  >y  a  judge  out  of  court,  to  the  same  judge,  in  court  or 
out  of  court,  and  with  or  without  notice,  as  he  deems  iiroper; 
and  the  application  must  be  heard  upon  those  papers  only.  .Or 
it  may  be  founded  upon  proof,  by  affidavit,  on  the  part  of  the 
defendant;  in  which  case,  it  must  be  made  to  the  court,  or.  if  the 
order  was  granted  by  a  judge  out  of  court,  to  any  Judge  of 
the  court,  upon  notice,  and  it  may  be  opposed  by  new  proof, 
by  affidavit,  on  the  part  of  the  plaintiff,  tending  to  sustain  any 
ground  of  arrest  recited  in  the  order,  and  no  other,  unless  the 
defendant  relies  upon  a  discharge  in  bankruptcy,  or  upon  a  dis- 
cbarge or  exoneration,  granted  in  insolvent  proceedings;  in  which 
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case,  the  plaintiff  may  show  any  matter  in  avoidance  thereof, 
wbicn  he  might  show  upon  the  trial. 

SubBtltiite  for  Go.   Proc.,   i  206. 
{  608.    [Repealed,  1877.] 
I  570.    [Repealed,  1877.] 
I  571.    [Repealed,  1877.] 

{  572.  [Am*d,  1877,  1882  and  1886.]  Snpersedeaa,  vnleaii 
defendant  la   charired  in  execution,  etc. 

Except  in  a  case  where  an  order  of  arrest  can  be  granted  only 
by  the  court  if  the  plaintiff  unreasonably  delay  the  trial  of  the 
action  or  neglects  to  enter  judgment  therein  within  ten  da^'s 
after  it  is  in  his  power  to  do  so,  or  neKlects  to  issue  execution 
against  the  person  of  the  defendant  within  ten  days  after  the 
return  of  the  execution  against  the  property,  and  in  any  event 
neglects  to  issue  the  same  within  three  months  after  the  entry 
of  the  judgment,  or  whenever  it  shall  appear  to  the  satisfaction 
of  the  court  that  the  plaintiff  in  an  action,  or  a  judgment  cred- 
itor in  a  judgment,  delays  the  enforcement  of  his  remedies 
therein  by  collusion,  or  for  the  purpose  of  allowing  the  debtor 
to  remain  in  prison  under  the  mandate  in  any  other  action,  be- 
fore the  issuing  of  the  mandate  in  favor  of  such  creditor,  so 
as  to  produce  a  continued  and  extended  imprisonment  by  virtue 
of  the  separate  mandates  in  the  different  actions,  the  defendant 
must  upon  his  application,  made  upon  notice  to  the  plaintiff,  be 
discharged  from  custody  if  he  has  already  been  taken  under  the 
mandate  against  him  in  such  action:  or  if  he  has  not  yet  l>een 
imprisoned  therein,  be  relieved  from  imprisonment  by  virtue  of 
such  mandate,  by  the  court  in  which  the  action  was  commenced, 
unless  reasonable  cause  is  shown  why  the  application  should  not 
be  granted.  A  defendant  discharged  as , prescribed  in  this  section 
shall  not  be  arrested  upon  an  execution  issued  upon  the  judgment 
in  the  action. 

Co.  Proc.,  part  of  |  288,  am'd;  L.  1886.  ch.  672. 

118 


c.  7, 1. 1,  a.  8  ARREST  AND  BAIL.  §g  57a-75 

ARTICLES  THIRD. 

DUcKargmg  the  defendant  upon  bail  or  depoHt;  ftutifioatian  of 

the  bail  and  diapotition  of  the  aeposit. 

flee.  678.  DefeDdant  to  be  discharged  on  ball  tr  depoait. 

574.  When  defeDdant  may  elect  to  glTO  ball,  etc.,  or  bond  for  Uberttea. 

675.  UDdertaking  of  the  bail;  what  to  contain. 

576.  Examination  of  persona  offered  as  ball. 

077.  Filing,  etc.,  of  iMipert;  pialntliTs  acceptance  or  rejection  of  baS. 

578.  Notice  of  jurisdiction;   new  nndertaking,   if  other  ball  is  giTon, 

679.  Qoaliflcatlons  of  ball. 
080.  JnstiflcaUon  of  baU. 

581.  Allowance  of  ball. 

582.  Deposit  of  money   with   sherlfP. 

088.  Payment  of  depoait  Into  court  by  sheriff. 
584.  SnbstltotiDK    bail    for    deposit. 

680.  How  deposit  disposed  of. 

086.  When  deposit  to  be  paid  to  a  third  person. 

087.  Sheriff,  when  liable  to  ball;  his  dlscfaam  frasa  UaMltty. 
068.  Proceedings  on  Judgment  against  sheriff. 

088.  Ball  llabto  to  shniff. 

690.  FUing  papers  if  bail  not  giren. 

9  673.    Defendant  to  be  discltargred  on  ball  or  depoait. 

The  defendant,  at  any  time  before  he  is  in  contempt,  where 
the  order  can  be  pranted  only  by  the  court,  or,  in  any  other  case, 
at  any  time  before  execution  against  his  person,  must  be  dis- 
charged  from  arrest,  either  upon  giving  ban.  or  upon  depositing 
the  sum  specified  in  the  order  of  arrest.  The  defendant  may 
glTe  bail,  or  make  the  deposit,  immediately  upon  his  arrest,  at 
any  hour  of  the  day  or  night;  and  he  must  have  reasMiable  op- 
portunity to  see*  for  and  to  procure  bail,  before  being  committed 
to  jail. 

Co.  Proc.,   {  186,  am'd.    See  post,  I  1706. 

% 

S  574.  HVlien  defendant  may  eleet  to  irive  ball,  etc.,  or 
bond    for    liberties. 

Where  the  defendant  is  actually  confined  in  the  jail,  by  rir- 
tue  of  an  order  of  arrest,  and  final  or  interlocutory  judgment  has 
been  rendered  against  him  in  the  action,  but  an  execution  against 
his  person  has  not  been  issued,  he  may  elect,  either  to  give  a  bond 
for  the  liberties  of  the  jail,  or  to  give  bail  or  make  a  deposit,  as 
prescribed  in  this  article. 

9  575.    Undertaklngr  of  the  batli  ^rbat  to  contain. 

The  defendant  may  give  bail,  by  delivering  to  the  sheriff  a 
written  undertaking,  in  the  sum  specified  in  tne  order  of  arrest, 
executed  by  two  or  more  sufficient  bail,  stating  their  places  of 
residence  and  occupations,  to  the  following  effect: 

1.  If  the  order  of  arrest  could  be  granted  only  by  the  court, 
that  the  defendant  will  obey  the  direction  of**  court,  or  of  an 
appellate  court,  contained  in  an  order  or  a  judgment,  requiring 
him  to  perform  the  act  specified  in  the  order;  or,  in  default  of 
his  so  doing,  that  he  will,  at  all  times,  render  himself  amenable 
to  proceedings  to  punish  him  for  the  omission. 

2.  If  the  action  is  to  recover  a  chattel,  that  the  defendant  will 

deliver  it  to  the  plaintiff,  if  delivery  thereof  is  adjudged  in  the 

action,  and  will  pay  any  sum  recovered  against  him  in  the  action. 
■ 

*  Brror  in  engrossing  for  "  seek.*' 
*•  Word  i*  the  '*  omitted  bj  error  in  engrossti^ 
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3.  In  any  other  case,  that  the  defonclant  will,  at  all  timeii, 
render  himself  amenable  to  any  mandate,  whieh  may  be  issued 
to  enforce  a  final  judgment  against  him  in  the  action. 

8ubiitltutc»  for  Co.   Prw.,   f   1S7. 

8  R76.  [Am'd,  187JK1  Bxaminntlon  of  persons  offered  mm 
ball. 

It  is  not  necessary  that  the  undertaking  should  be  approve*! 
or  accompanied  with  an  nttidavit  of  justification  of  the  bail.  But 
the  officer,  taking  the  acknowledgment  of  the  underthking.  must, 
if  the  sheriff  so  requires,  examine  under  oath,  to  a  reasonablo 
extent,  the  persons  offering  to  become  bail,  concerning  their  prnf^ 
ertv  and  their  circumstances.  The  exiunination  must  be  reduced 
to  writing,  subscribed  by  the  bail,  and  attached  to  the  under- 
taking. 

From  2  R.  S.  380,  f  20   (2  Rdm.   395). 

1  677.  rAm'd,  1870.1  Fllflnir,  etc.,  of  papers i  plain tlflTa 
acceptance  or  rejection   of  bnfl. 

Within  three  days  after  bail  is  given,  the  sheriff  must  deliver  to 
the  plaintiff*s  attorney  copies,  certified  by  him,  of  the  order  of  ar- 
rest, return  and  undertaking.  The  plaintiff's  attorney,  within  ten 
days  thereafter,  must  serve  upon  the  sheriff  a  notice  that  he 
does  not  accept  the  bail:  otherwise  he  Is  deemed  to  have  accepted 
them,  and  the  sheriff  is  exonerated  from  liability. 

Co.  Proc.,  I  102,  am'd. 

I  S78.  Ifotlce  of  Jnstlflcatlonf  neir  nndertalclnv*  If  other 
ball  Is  irlven. 

Within  ten  days  after  the  receipt  of  the  notice,  the  sheriff  or 
the  defendant  may  serve  upon  the  plaintiff's  attorney,  notice  of 
the  justification  of  the  same  or  other  bail,  specifying  the  place 
of  residence  and  occupation  of  each  of  the  latter,  before  a  judge 
of  the  court,  or  a  county  judge,  at  a  specified  time  and  place:  the 
time  to  be  not  less  than  five  nor  more  than  ten  days  thereafter, 
and  the  place  to  be  within  the  county  where  one  of  the  bail  re- 
sides, or  where  the  defendant  was  arrested.  If  other  bail  are 
given,  a  new  undertaking  must  be  executed,  as  prescribed  in  sec- 
tion  575  of  this  act. 
Id.,  I  198,  am*d. 

f  679.    C^nallUcatlons  of  ball. 

The  qualifications  of  hail  are  as  follows: 

1.  ESach  of  them  must  be  a  resident  of,  and  a  householder  or 
freeholder  within  the  State. 

2.  Each  of  them  must  be  worth  the  sum  specified  in  the  order 
of  arrest,  exclusive  of  "property  exempt  from  execution:  but  the 
judge,  on  justification,  may  allow  more  than  two  bail  to  justify, 
severally,  in  sums  less  than  that  specified  in  the  order,  if  the 
whole  justification  is  equivalent  to  that  of  two  sufllcient  bail. 

Id.,  I  194,  am*d. 

f  IS80.    Jnstmcatlon  of  ball. 

Fop  the  purpose  of  justification,  each  of  the  bail  must  attend 
before  the  judge,  at  the  'time  and  place  mentioned  in  the  notice, 
and  be  examined  on  oath,  on  the  part  of  the  plaintiff,  touching 
his  sufficiency,  in  such  manner  as  the  judge,  in  his  discretion, 
thinks  proper.  The  judge  may.  in  his  discretion,  adjourn  the 
examination  from  day  to  day,  until  it  js  completed:  but  such  an 
adjournment  must  always  be  to  the  next  judicial  day,  unless  by 
consent  of  parties.  If  required  by  the  plaintiff's  attorney,  the 
examination  must  be  reduced  to  writing,  and  subscribed  by  the 
bail. 
Co.  Proc.,  f  190,  sm*d. 
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f  SiSl.   AlloifTiiiice  of  ball. 

If  the  judge  finds  the  bail  Buffi'cient,  he  must  annex  the  exami* 
nation  to   the   undertaking,   indorse  his  allowance  thereon,   and 
cause  them  to  be  filed  with  the  clerk.     The  sheriff  is  thereupon 
exonerated  from  liability. 
Id.,   i  196,  am'd.     See  post,  |  1706.  J^ 

§  S82.  [AuM,  lfM>4.]     Deposit  of  moner  witb  slieriff. 

A  defendant,  or  other  person  arrested  or  attached  on  civil 
process,  who  is  entitled  to  release  on  bail,  or  to  jail  liberties 
on  ^ying  the  undertaking  required  by  section  one  hundred  and 
fifty  of  this  act,  may  instead  of  giving  bail,  or  such  undertak- 
ing, deposit  with  the  sheriff  the  sum  specified  in,  or  endorsed 
upon  such  process,  or  which  might  be  required  in  snoh  under^ 
taking.  The  sheriff  must  thereupon  give  the  prisoner  a  certifi- 
cate of  the  deposit  and  discharge  him  from  custody.  A  deposit 
so  made  in  lieu  of  an  undertaking  for  jail  liberties  must  be 
applied,  under  direction  of  the  court,  in  satisfaction-  of  any  judg- 
ment for  escape  of  the  prisoner  from  such  liberties  and  in 
payment  of  any  expense  incurred  In  the  defense  of  an  action 
for  such  escape,  and  thereafter  the  surplus,  if  any,  and  in  case 
there  has  been  no  such  escape,  the  whole,  of  such  deposit  must 
be  refunded  to  the  prisoner  or  his  representative,  and  in  case 
of  a  deposit  in  lieu  of  bail  <yi  attachment  against  the  person, 
it  shall  abide  the  disposition  of  the  court,  or  a  judge  thereof, 
or  a  county  judge. 

Id.,  i  197,  am'a;  L.  1904,  ch.  384.    In  effect  April  26,  1904. 

f  S8A.  Payment  of  deposit  into  court  by  slierllf. 

The  sheriff  must,  within  four  days  after  the  deposit,  pay  it  into 
court.  He  must  take,  from  the  officer  receiving  it,  two  certifi- 
cates of  the  payment,  one  of  which  he  must  deliver  to  the  plain- 
tiff, and  the  other  to  the  defendant.  For  a  default  in  making  the 
payment,  the  official  bond  of  the  sheriff  may  be  prosecuted,  as  in 
any  other  case  of  delinquency. 
»  Id.,  i  198. 

I  S84.    Sabatitafflnur  liall  for  deposit. 

If  money  is  d<»posited,  as  prescribed  in  the  last  two  sections^ 
bail  may  be  given,  and  may  justify  upon  notice,  at  any  time  be- 
fore the  expiration  of  the  right  to  be  discharged  on  bail.  There* 
up<»ii  the  judge,  before  whom  the  justification  is  had,  must  direct, 
in  the  order  of  allowance,  that  the  money  deposited  be  refunded 
to  the  defendant  or  his  representative,  and  it  must  be  refunded 
accordingly. 
Id..  I  199,  am'd. 

f  585.    Ho-w  deposit  disposed  ot. 

If  money  deposited  is  not  refunded,  as  prescribed  in  the  last 
section,  it  is,  in  a  case  where  the  order  of  arrest  could  be  granted 
only  by  the  court,  subject  to  the  direction  of  the  court,  as  justice 
requires,  before  and  after  the  judgment.  In  any  other  case,  if 
it  remains  on  deposit,  when  final  judgment  is  rendered  for  the 
plaintiff,  it  must  be  applied,  under  the  direction  of  the  court,  in 
satisfaction  of  the  judgment,  and  the  surplus,  if  any,  must  be  re- 
funded to  th«»  defendant,  or  his  representative.  If  the  final  judg- 
ment is  for  the  defendant,  or  the  action  abates  or  is  discontinued, 
the  Bum  deposited,  and  remaining  unapplied,  must  be  refunded  to 
the  defendant  or  his  representative. 

8nbttlti>te  for  Co.  Proc.,  1  200. 
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f  586.    WlieiK  deposit  to  be  paid  to  a  third  persoa. 

At  any  time  before  the  deposit  is  paid  into  court,  the  defendant 
may  deliver  to  the  sheriff  a  written  direction,  to  par  it  to  a  third 
person,   therein   specified,   in   the  event  that   the  oefendant   l>e- 
comes  entitled  to  a  return  thereof;  but  without  expressing  ai&3' 
other    contingency.      The    direction    must    be    acknowledged    or 
proved,  and  certified.  In  like  manner  as  a  deed  to  be  recordeii; 
and  the  sheriff  must  deliver  it  to  the  officer  who  receives  the  de- 
posit, who  must  note  the  substance  thereof,  with  the  entri«^s  €>f 
the  deposit,  in  his  books,  and  upon  the  two  certificates  of  pay- 
ment into  court.     The  money  thus  deposited  is  deemed  the  pro|>- 
erty  of  the  third  person,  subject  to  the  plaintiff*s  interest  therein. 
and  subject  to  the  rights  of  a  creditor  of  the  defendant,  wherc* 
the  direction  was  given  for  the  purpose  of  hindering,  delayinj?,  or 
defrauding  creditors.     The  money,  or  the  residue  thereof,  must 
be  paid  to  the  third  person,  where,  by  the  provisions  of  the  ^^st 
two  sections,  it  is  required  to  be  refunded  to  the  defendant,  or  his 
representative. 

i  587.  rAm'd,  1877.1    Sheriff,  when  liable  as  ballf  hU  aia- 
eharve  from  llablUtr. 

If,  after  the  defendant  is  arrested,  he  escapes  or  is  rescued,  or 
th'^  bail,  if  any,  given  by  him,  do  not  justify,  when  they  are  not 
accepted,  or  if  the  sheriff  fails  to  pay  the  deposit  into  court  ns 
required  by  section  583  of  this  act,  the  sheriff  is  liable  as  bail. 
But  the  sheriff  may,  except  in  an  action  to  recover  a  chattel,  dis- 
charge himself  from  liability,  by  the  giving  and  justification  of 
bail,  as  follows: 

1.  If  the  case  Is  one  where  the  order  could  be  granted  only  by 
the  court,  at  any  time  before  the  court  directs  the  performanct, 
of  the  act  specified  in  the  order. 

2.  In  any  other  case,  at  any  time  before  an  execution  Is  fssnod 
against  the  person  of  the  defendant,  upon  a  judgment  in  the 
action. 

Go.  Proc.,  f  201,  anf  d. 

I  688.    Proeeedlnara  on  Indsment  avalnat  nherllf.  * 

If  judgment  is  recovered  against  the  sheriff,  upon  his  liability 
as  bail,  and  an  execution  thereon  ia  returned  wholly  or  portly 
unsatisfi^,  the  official  bond  of  the  sheriff  may  be  prosecuted,  as 
in  any  other  case  of  delinquency. 

Id.,  t  202. 

f  689.    Ball  liable  to  HherilT. 

The  bail  taken  upon  the  arrest,  unless  they  justify,  or  oth«rr 
bail  are  given  and  justify,  are  liable  to  the  sheriff  for  all  dam- 
ages, which  he  sustains  by  reason  of  the  omission. 
Id..  I  203. 

I  6f>0.  rAm*d,  1870.1    Flllnir  papers  If  ball  not  srlven. 

Within  ten  days  after  the  defendant  is  arrested,  If  he  does 
not  give  bail,  or  if  he  gives  bail,  within  ten  days  after  the  justifi- 
cation of  the  bail,  the  sheriff  must  file  with  the  clerk  the  order 
of  Errest,  or,  whore  it  was  granted  by  the  court,  the  certified 
copy  thereof  delivered  to  him,  with  his  return  thereupon  in- 
dorsed, the  papers  upon  which  the  order  of  arrest  was  granted, 
and  the  undertaking  given  on  the  part  of  the  plaintiff.  Where 
an  order  of  arrest,  directing  the  arrest  of  two  or  more  defend- 
ants, has  been  executed  as  to  one  or  more,  but  not  as  to  all  of 
them,  the  sheriff  may  file  a  copy  of  the  order  of  arrest,  Instead 

of  the  original. 
8m  H  6ei,  662.    See  a1m>  Bole  4. 
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ARTICLE  FOURTH. 

Charging  and  discharging  baiU 

flee.  601.  Wlien  defendant  may  be  surrendered. 

BBS.  How  surrender  to  be  made;  exoneration  of  ball  ttiarmipoii. 

608.  Ball  may  arrest  defendant. 

604.  Toluntary  surrender;   exoneration  of  ball  tbereupon. 

605.  Rights,  etc.,  of  sheriif  who  Is  Uable  as  balL 

606.  Ball;   how  proceeded   against. 

607.  Certain  executions  necessary  before  action  against  baU.    - 
808.  Duty  of  sheriff  on  such  executions. 

800.  Defences  in  action  against  ball. 

600.  Relief  of  bail  where  principal  Is  imprisoned  on  criminal  charge. 

601.  Bail  exonerated  by  death,  etc. 

f  591.    IVbem  defendant   may  be  aurrendered. 

Ejxcept  in  an  action  to  recover  a  chattel,  the  bail  may  surrender 
die  defendant  in  their  own  exoneration,  or  the  defendant  may  - 
anrrender  himself  in  exoneration  of  the  bail,  before  the  expira- 
tion of  the  time  to  answer,  in  an  action  against  them.  The  sur- 
rend  r  must  be  made  to  the  sheriff  of  the  county,  where  the  de* 
fendant  was  arrested. 

09k  Proe.,  i  188k  flist  and  last  daoias,  am'd. 

S  592.  Hoi^  svrrender  to  be  made}  exoneration  of  ball 
tkerenpon. 

Where  the  bail  surrender  the  defendant,  the  surrender  must  be  . 
made  in  the  following  manner: 

1.  They  must  take  the  defendant  to  the  sheriff,  and  require  him, 
in  writing,  to  take  the  defendant  into  his  custody. 

2.  A  certified  copy  of  the  undertaking  of  the  bail  must  be  de- 
livered to  the  sheriff,  who  must  detain  the  defendant  in  his  cus- 
tody thereupon,  as  upon  the  original  mandate,  and  must,  by  a 
certificate  in  writing,  acknowledge  the  surrender.  XJpon  the  ap- 
plication of  the  bail,  made  upon  notice  to  the  plaintifirs  attorney, 
and  upon  production  of  the  sheriffs  certificate  and  a  copy  of  the 
undertaking,  a  judge  of  the  court,  or  the  county  judge  of  the 
county  where  the  action  is  triable,  may  make  an  order,  directing 
that  the  bail  be  exonerated.  On  filing  the  order  and  the  papers 
used  on  the  application  therefor,  the  bail  are  exonerated  ac- 
cordingly. 

Id.,   part   of   {   188«    am'd. 

f  598.    [Am'd,  1877.]     Bail  mar  arrest  defendant. 

For  the  purpose  of  surrendering  the  defendant,  the  bail,  at  any 
place  or  at  any  time  before  they  are  finally  charged,  may  them- 
selves arrest  him,  or,  by  a  written  authority,  indorsed  on  a  cer^ 
tificd  copy  of  the  undertaking,  may  empower  another  person  to 
do  so,  and  one  or  more  of  the  bail  may  tnus  arrest  and  surrender 
the  defendant,  although  the  others  do  not  join  with  him  or  them, 
for  that  purpose. 

Id.,  i  130,  am'd. 

f  594.    Tolnntary  snrrenderj   exoneration   of  ball  tbere«- 


Where  the  defendant  surrenders  himsojf  in  exoneration  of  his 
bail,  he  must  present  himself  to  the  sheriff,  and  require  the  sheriff, 
in  writing,  to  take  him  into  custody,  in  exoneration  of  his  bail. 
The  sheriff  must  detain  him  accordingly,  as  prescribed  in  sub- 
division second  of  section  592  of  this  act;  and,  if  requested  by  the 
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bail,  at  any  time  after  the  surrender,  the  sheriff  must,  by  a  cer- 
tificate in  writing,  acknowledge  the  surrender.  An  order  for  ex- 
oneration of  the  bail  may  be  procured,  as  prescribed  in  section 
592  of  this  act. 

I  BOS.  Rforhta,  etc.,  of  aherlll  who  1«  liable  for  ball. 

Where  the  sheriff  is  liable  as  bail,  he  has  all  the  rights  and 
privileges,  and  is  subject  to  all  the  duties  and  liabilities  of  bail; 
and  bail  given  by  him,  in  order  to  discharge  himself  fromi  lia- 
bility, must  be  regarded  as  the  bail  of  the  defendant  in  the  ae* 
tion.  But  this  section  does  not  apply  to  an  action  to  recover  a. 
chattel;  or  to  a  case  where  a  defence  arises  to  an  action  against 
the  bail,  in  consequ^ce  of  an  act  or  omission  of  the  sheriff. 

I  986.  Ball  I  how  proceeded  aarainrt. 

In  case  of  failure  to  comply  with  the  undertaking,  the  bail  niay 
be  proceeded  against  by  action,  and  not  otherwise. 

Co.  Proe.,  1 190. 

I  S&7.  Certain  execation*  neceasary  before  aetiom 
airaiaat  bail. 

An  action  may  be  brought,  as  prescribed  in  the  last  section,  in 
a  case  where  the  order  of  arrest  could  be  granted  only  by  the 
court,  at  any  time  after  the  bail  have  failed  to  comply  with  their 
•  undertaking.  Where  the  undertaking  was  given  in  an  action  to 
recover  a  chattel,  an  action  may  be  brought  thereupon,  at  any 
time  after  the  return,  wholly  or  partly  unsatisfied,  of  an  execution 
for  the  delivery  of  the  possession  of  the  chattel,  with  respect  to 
which  the  order  of  arrest  was  granted.  In  any  other  case,  an  ac- 
tion cannot  be  brought,  as  prescribed  in  the  last  section,  until 
the  following  requisites  have  oeen  complied  with: 

1.  An  execution,  against  the  property  of  the  defendant,  must 
have  been  issued  to  the  sheriff  of  the  county  in  which  he  was 
arrested,  and  returned  by  that  sheriff,  wholly  or  partly  un- 
satisfied. 

2.  An  execution,  against  the  person  of  the  defendant,  must 
have  been  issued  to  the  same  sheriff,  and  by  him  returned,  not 
less  than  fifteen  days  after  its  receipt,  to  the  effect  that  the  de- 
fendant could  not  be  found  within  his  county. 

2  R.  S.  383. 1  St  (2  Edm.  S»7),  am'd. 

I  588.  Daty  of  sheriff  on  snch  execntlon*. 

The  sheriff  must  diligently  endeavor  to  enforce  an  execution 
issued  and  delivered  to  him,  as  prescribed  in  the  last  section,  not- 
withstanding any  direction  he  may  receive  from  the  plaintiff,  or 
his  attorney. 

Id  .132. 

I  599.  Defences  In  action  agralnst  ball.     • 

In  an  action  against  bail,  it  is  a  defence,  that  an  execution, 
against  the  property,  or  against  the  person,  of  the  defendant  in 
the  original  action,  was  not  issued,  as  prescribed  in  section  five 
hundred  and  ninety -sevofi  of  this  art;  or  that  it  was  not  issued  in 
Sufficient  time  to  enable  the  sheriff  to  enforce  it;  or  that  a  direc- 
tion was  given,  or  other  fraudulent  or  collusive  means  were  used, 
by  the  plaintiff  or  his  attorney,  to  prevent  the  service  thereof. 
Id.,  1 88,  sm'd. 
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I  600.  Relief  of  ball  vrbere  principal  Is  Imprisoned  on 
erimlnal  cliarflre. 

If  the  defendant  in  the  original  action,  after  his  discharge  upon 
bail,  is  imprisoned,  either  within  or  without  the  State,  upon  a 
criminal  charge,  or  a  conviction  of  a  criminal  offence,  the  court, 
in  which  an  action  against  the  bail  is  pending,  may,  before  the 
expiration  of  the  time  to  answer,  and  upon  notice  to  the  adverse 
party,  make  such  an  order  for  the  relief  of  the  bail,  as  justice  re- 
quires. 
L..  1845,  ch.  231. 1 4  (4  Edm.  554),  substitute  for  Co.  Proc..  1 191 

i  OOl.  Ball  exonerated  by  death,  etc. 

Except  in  an  i^etion  to  recover  a  chattel,  the  bail  must  be  ex- 
onerated where  either  of  the  following  events  occurs,  before  the 
expiration  of  the  time  to  answer  in  an  action  against  them: 

1.  The  death  of  the  original  defendant. 

2.  His  legal  discharge  from  the  obligation  to  render  himself 
amenable  to  the  process,  direction,  or  proceedings,  with  respect 
to  which  the  undertaking  of  the  bail  was  made. 

3.  His  surrender  to  the  sheriff  of  the  county  where  he  was 
arrested,  as  prescribed  in  this  article. 

Where  either  event  occurs,  after  the  commencement  of  the  a(> 
tion  against  the  bail,  the  court  may,  in  its  <liscretion,  impose  the 
payment  of  the  plaintiff's  costs  and  expenses,  incurred  after  the 
return  of  the  execution  against  the  person,  as  a  condition  of 
allowing  the  exoneration.  And  the  court  may,  by  an  order,  made 
upon  notice  to  the  adverse  party,  grant  such  further  time  as 
it  deems  just,  after  answer,  for  the  surrender  of  the  original  de- 
fendant. In  that  case,  his  surrender,  within  the  time  so  granted, 
has  the  same  effect,  as  if  it  had  been  made  before  answer. 

SabsUtate  for  3  B.  8.  88G,  i|  16  and  &4.  and  Co.  Froo.,  1 191. 

126 


60d-0i  I19JUNCT10N.  e.  7.  t.  8,  a.  1 

TITLB  n. 
Injunction. 

Article  1.  Case*  where  an  injanctlon  may  be  granted;  graatlaff  and  Mrrlee  «f 
an  injunction  order. 
2.  Security. 
8.  Vacating  or  modifying  an  injunction  order. 

ARTICLB   FIRST. 

Cases  where  an  injunction  may  he  granted;  granting  and  service 

of  an  injunction  order. 

Sec.  602.  Writ  of  injunction  abollahed,  and  order  aubatltilted. 

608.  Injunction,  when  the  right  thereto  dependa  up<»  the  nature  of  tlM 

action. 
604.  Id.:  when  the  right  thereto  dependa  upon  extrinalc  facta. 
606.  Reatrlctiona  upon  injunction  to  reaCraln  State  olBceta. 

606.  By  whom  injunction  granted  tn  other  caaee. 

607.  Proof  necesaary  to  procure  injunction. 

608.  At  what  time  the  order  may  be  granted. 

609.  When  notice  required  or  not  required.      Injunction  pending  an  ap- 

plication. 

610.  Order  muat  recite  grounda;  eerrlce  of  order. 

I  WKL  "Writ  of  iB^iiBotlon  abollsliedy  and  order  siibsti- 
tilted. 

The  writ  of  injunction  has  been  abolished.     A  temporary  in- 
janctlon may  be  granted  by  order,  as  prescribed  in  this  article. 
Part  of  Go.  Proc.,  f  218,  am'd. 

I  60a.  Injvttotloiiy  irben  the  risrltt  thereto  depends  upon 
the  nature  of  the  action. 

Where  it  appears,  from  the  complaint,  that  the  plaintiff  de- 
mands and  is  entitled  to  a  judgment  against  the  defendant, 
restraining  the  commission  or  continuance  of  an  act,  the  commis- 
sion or  continuance  of  which,  during  the  pendency  of  the  action, 
would  produce  injury  to  the  plaintiff,  an  injunction  order  may  be 
granted  to  restrain  it.  The  case,  provided  for  in  this  section,  is 
described  in  this  act,  as  a  case,  where  the  right  to  an  injunction 
depends  upon  the  nature  of  the  action. 

00.  Proc.,   f  210,   nrat  clause,   am'd.  t 

f  604.  [Am'd,  1877.]  Id.|  when  the  rlffht  thereto  dependa 
upon   extrinsic   facta. 

In  either  of  the  following  cases,  an  injunction  order  may  also  be 
granted  in  an  action: 

1.  Where  it  appears,  by  aCBdavit,  that  the  defendant,  during 
the  pendency  of  the  action,  is  doing,  or  procuring,  or  suffering  to 
be  done^  or  threatens,  or  is  about  to  do,  or  to  procure,  or  suffer 
to  be  done,  an  act,  in  violation  of  the  plaintiff's  rights,  respecting 
the  subject  of  the  action,  and  tending  to  render  the  judgment  in- 
effectual, an  injunction  order  may  be  granted  to  restrain  him 
therefrom. 

2.  Where  it  appears,  by  affidavit,  that  the  defendant,  during 
the  pendency  of  the  action,  threatens,  or  is  about  to  remove,  or 
to  dispose  of  his  property,  with  intent  to  defraud  the  plaintiff,  an 
injunction  order  may  be  granted,  to  restrain  the  removal  or  dia- 
position.  '  ^ 

Bubatltated  for  the  remainder  of  Co.  Proc.,  I  219» 
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9   tfOO.    fA.m'<l,    18»S.]      KestrleUonji    upon    Injnnetion    to 
reatrain  State  otilcera. 

Where  a  duty  is  imposed  by  statute  upon  a  State  officer,  or 
board  of  State  officers,  an  injunction  order  to  restrain  him  or 
them,  or  a  person  employed  by  him  or  them,  from  the  perform- 
ance of  that  duty,  or  to  prevent  the  execution  of  the  statute, 
shall  not  be  granted,  except  by  the  supreme  court,  at  a  term, 
thereof,  sitting  in  the  department  in  which  the  officer  or  board  is 
located,  or  the  duty  is  required  to  be  performed;  and  upon  notice 
of  the  application  therefor  to  the  officer,  board,  or  other  person  to 
be  restrained. 

L.  1885.  cb.  9M. 

I  006.  [Am'd,  1013.]  By  wbom  injnnction  granted  In  other 
easen. 

Ex**ept  where  it  is  otherwise  specially  prescribed  by  law,  an 
injuuetion  order  may  be  granted  by  the  court  in  which  the  action 
is  brought,  or  by  a  judge  thereof,  or  by  any  county  judge;  and 
where  it  is  granted  by  a  judge,  it  may  be  enforced  as  the  order 
of  the  court.  An  injunction  order  which  may  be  modified  or 
vacated  by  the  appellate  division  may  also  be  granted  or  con- 
tinued by  the  appellate  division,  or  a  justice  thereof,  pending 
appeal  to  that  court  or  to  the  court  of  appeals  from  an  order  or 
judgment  denying  or  vacating  an  injunction. 

Co.  PrcH-..  part  nt  f  21 H.  S(>e  {§  1787,  1802.  1809.  Am'd.  L.  1913.  ch. 
112.    In  effect  Sept.  1.  1913. 

I  607.  (AmM,  1877.]  Proof  neeesaary  to  procure  In- 
Janetlon. 

The  order  may  be  granted,  where  it  appears  to  the  court  or 
judge,  by  the  affidavit  of  the  plaintiff,  or  any  other  person,  that 
sufficient  grounds  exist  therefor. 

Id.,  part  of  I  220,  am'd. 

I  008.    [Am'dy   1877.1      At   what   time   the    order   may   he  • 

granted. 

The  order  may  be  granted  to  accompany  the  summons,  or  at 
any  time  after  the  commencement  of  the  action  and  before  final 
judgment. 

Id.,  remainder  of  {  220. 

{  009.  IVhen  notice  required  or  not  reqnlred.  Injunction 
peadlns  un  application.  J 

The  order  may  be  granted,  upon  or  without  notice,  in  the  dis- 
cretion of  the  court  or  judge,  unless  the  defendant  has  answered; 
in  which  case,  it  can  be  granted  only  upon  notice,  or  an  order  to  . 

kLow  cause.     Where  an   application   for  an   injunction  is   made  ^ 

upon  notice,  or  an  order  to  show  cause,  either  before  or  after 
answer,  the  court  or  judge  may  enjoin  the  defendant,  until  the 
hearing  and  decision  of  the  application. 

Id.,   IS  221  and  223,   con8olidaU>d. 

1  610.  Order  muiit  recite  flrronndaf  •ervloe  of  order. 

The  injuuetion  order  must  briefly  recite  the  grounds  for  the  in- 
junction. .  Where  it  is  granted  by  the  court,  it  must  be  served  by 
delivering  a  certified  c-py  thereof;  where  it  is  granted  by  a  judge, 
it  must  be  served  by  showing  the  original  order,  and  delivering  a 
copy  thereof.  Service  of  the  order,  upon  a  corporation,  may  he 
made  as  prescribed  in  this  act,  for  making  personal  service  of  a 
i<ummons  npon  a  corporation.  Copies  of  the  papers,  upon  which 
the  order  was  granted,  must  be  delivered  with  the  copy  of  the 
order. 

As  to  aenrlre  on  corporations,  tm*  ante,  |f  431  and  432.    See  also  Bules  4,  13. 
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ARTICLE  SBCOND. 

.flee  611.  Security,  on  aUjUkg  proceeding*  In  an  actlMi.  before  trIaL 

612.  Id.;  After  trial,  and  before  judgment. 

613.  Id.;   after  Judgment. 

614.  Money  deposited  may  be  paid  oTor. 
616.  Undeilakliig   to   be  caocelled   thereupon. 

616.  Security     on    ataylng   proceedlnga    after    Tordlct,    in  «^tlD«ot  Of 

dower. 

617.  Id.;  damages  to  include  waste. 

618.  Deposit  may  be  dispensed  with. 

619.  Undertaking  and  deposit;  wiien  dispensed  witb. 

620.  Security  in  other  cases. 

621.  Special  cases  excepted. 
6iUS.  iKepealea.j 

628.  Damages;  how  ascertained. 

624.  DfimaRes  sustained   by  a   third  person. 

625.  Action   en   the   undertaking. 

•  S  611.    Security,   on   ntaylnff   proceedlngra   In   aa   steHo»» 
before   trial. 

An  injunction  order  shall  not  be  granted,  to  stay  the  trial  of  an 
action,  in  which  the  complaint  demands  judgment  for  a  sudei  of 
money  only,  after  issue  has  been  joined  therein,  unless  the  party 
applying  therefor  gives  an  undertaking  to  the  party  enjoined, 
with  sufficient  sureties,  to  the  effect,  that  he  will  pay  to  the  partj 
enjoined,  or  his  representative,  all  damages  and  costs,  which  may 
be  recovered  by  him  in  the  action  stayed  by  the  injunction,  not 
exceeding  a  sum,  specified  in  the  undertaking;  and,  also,  all  dam- 
ages and  costs  that  may  be  awarded  to  him,  in  the  action  in 
*which  the  injunction  order  is  granted. 

2  R.  8.  188,  §  139  (2  Edm.   196). 

I  612.     Id.)  after  trial,  and  before  ladffmeiit. 

An  injunction  order  shall  not  be  granted,  to  stay  proceedings 
in  an  action  specified  in  the  last  section,  after  verdict,  report,  or 
decision,  and  before  final  judgment  thereupon,  unless  a  sum  of 
money,  sufficient  to  cover  the  sum  awarded  by  the  verdict,  report, 
or  decision,  and  the  costs  of  the  action,  is  first  paid,  by  the  party 
applying  for  the  injunction  into  the  court,  in  which  his  action  m 
commenced,  or  an  undertaking  for  the  payment  thereof,  with  in- 
terest, is  given,  as  prescribed  in  this  article. 
U„  I  140,  am'd. 

S  618.    [Am'd,  1877.]     Id.)  after  Jndirinent. 

An  injunction  <yrder  shall  not  be  granted,  to  stay  proceedings 
upon  a  judgment  for  a  sum  of  money,  unless  the  following  requi- 
sites are  complied  with,  by  the  party  applying  th^reior: 

1.  The  full  amount  of  the  judgment,  including  interest  and 
costs,  must  be  paid  by  him.  into  the  court  in  which  his  action  ia 
commenced:  or  an  undertaking  in  lieu  thereof  must  be  given,  as 
prescribed  in  this  article. 

2.  He  must  also  give  an  undertaking,  with  sufficient  suretieg.  to 
pay  to  the  party  enjoined,  all  damages  and  costs,  which  may  be 
awarded  to  him  by  the  court,  in  the  action  in  which  the  injunction 
order  is  granted;  not  exceeding  a  sum,  specified  in  the  under" 
tnking. 

Id.,  I  141. 


a  7,  t.  2,  a.  2  INJUNCTION.  SS  614  t 

§  614.  Momey  deposited  m«x  be  paid  over. 

Money  paid  into  court,  as  prescribed  in  the  last  two  sections 
may  be  paid  over,  by  the  direction  of  the  court,  to  the  party 
whose  proceedings  are  stayed,  upon  his  giving  an  undertaicing  to 
the  people  of  the  State,  with  sufficient  sureties,  in  a  sum  fixed  by 
the  court,  to  pay  the  money  and  interest,  or  any  part  thereof,  as 
directed  in  the  order  or  judgment  of  the  court.  , 

9  B.  8.  181  (9  Sdra.  190).  |  142,  am'd. 

§  CIS.  Umdertakinor  to  be  cAmcelled  there«poM. 

Where  money  so  paid  into  court  has  been  paid  over  to  the  party 
whose  proceedings  are  stayed,  if  the  final  decision  of  the  action, 
In  which  the  injunction  order  is  granted,  is  against  the  party 
obtaining  it,  the  court  must  give  such  directions,  as  justice  re- 
quires, with  respect  to  cancelling  the  undertaking  given  by  the 
successful  party;  making  perpetual  the  injunction  staying  collec- 
tion of  the  judgment;  and  requiring  the  judgment  to  be  dis- 
charged of  record. 

Id^  i  148. 

i  616.  Security  on  mtaLyinm  proeeedlnss  after  verdict,  1m 
ejectment  or  dcwer. 

An  injunction  order  shall  not  be  granted,  to  stay  proceedings  in 
an  action  of  ejectment,  or  for  dower,  after  verdict,  report,  or  deci- 
sion, unless  the  party  applying  therefor  gives  an  undertaking, 
with  sufficient  sureties,  to  pay  to  the  party  enjoined,  or  his  repre- 
sentative, all  damages  and  costs,  not  exceeding  a  sum  specified  in 
the  undertaking,  which  may  be  awarded  to  him,  in  the  action 
wherein  the  injunction  was  granted. 
id.,  I  144,  am'd. 

I  617.  Id. I  dnn»»ge»  to  Inclnde  vraate. 

Where  an  undertaking  is  given,  as  prescribed  in  the  last  sec- 
tion, the  damages  to  be  paid,  upon  the  vacating  of  the  injunction 
order,  or  the  decision  of  the  action  against  the  party  obtaining  it, 
include,  not  only  the  reasonable  rents  and  profits  of  the  real  prop- 
erty, recovered  by  the  verdict,  report,  or  decision,  but  all  waste 
committed  upon  the  property,  after  the  granting  of  the  injunction. 

Id.,  8  146.    See  {  623,  post. 

I  618.  Deposit  mny  be  dispensed  iFrltb. 

In  a  case  where  money  is  required  by  the  foregoing  sections 
of  th''s  article,  to  be  paid  into  court,  the  court  or  judge  may  dis- 
pense with  the  payment,  and  may  require  the  party  to  give,  in 
lieu  thereof,  an  undertaking,  with  two  or  more  sureties,  to  pay 
the  sum  specified,  with  interest,  as  directed  by  the  court.  If  an 
undertaking  is  required,  in  addition  to  the  de^posit,  both  under- 
takings may  be  contained  in  the  same  instrument,  at  the  election 
of  the  party  applying  for  the  injunction. 
Id..  I  146,  am*d. 

§  618.  Undertnlclns  and  deposit}  when  dispensed  with. 

The  foregoing  sections  of  this  article  do  not  apply  to  a  case, 
where  an  injunction  order  is  applied  for,  to  stay  proceedings  in 
another  action,  on  the  ground  that  a  judgment,  verdict,  report,  or 
decision  therein  was  obtained  by  actnal  fraud.  In  that  case,  the 
court  or  judge  granting  the  injunction  order  may  dispense  with 
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3.  In  any  other  cqrc,  that  the  dofoudant  will,  at  all  times, 
render  himself  amenable  to  any  niandnto.  which  may  be  issued 
to  enforce  a  final  judgment  against  him  in  the  action. 

Substitute  for  Co.    Proc.,    f    1S7. 

S  S76.  [Am*d,  1870.]  Hxaml nation  of  persons  offered  nn 
ball. 

It  is  not  necessary  that  the  undertaking  should  be  approved 
or  accompanied  with  an  affidavit  of  justification  of  the  bail.  But 
the  officer,  taking  the  acknowlcdpnifnit  of  the  undertJkking.  must, 
if  the  sheriff  so  requires,  examine  under  oath,  to  a  reasonable 
extent,  the  ix^rsons  offering  to  become  bail,  concerning  their  prop^ 
ertv  and  their  circumstances.  The  examination  must  be  r<»duced 
to  writing,  subscribed  by  the  bail,  and  attached  to  the  under- 
taking. 

Fran  2  R.  S.  380.  f  20   (2  Edm.   395). 

f  577.  TAm'd,  1870.1  Flllnir,  etc.,  of  papemf  plaintiff*^ 
acceptance  or  rejection   of  ball. 

Within  three  days  after  bail  is  given,  the  sheriff  must  deliver  to 
the  plaintiff's  attorney  copies,  certified  by  him,  of  the  order  of  ar- 
rest, return  and  undertaking.  The  plaintiff's  attorney,  within  ten 
days  thereafter,  must  serve  upon  the  sheriff  a  notice  that  he 
does  not  accept  the  bail:  otherwise  he  is  deemed  to  have  accepted 
them,  and  the  sheriff  is  exonerated  from  liability. 

Go.  Proc,  I  102,  am*d. 

S  578.  BTotlce  of  Jnstlflcatloni  ncfr  nndertalclniTf  If  oilier 
ball  !■  irlven. 

Within  ten  days  after  the  receipt  of  the  notice,  the  sheriff  or 
the  defendant  may  serve  upon  the  plaintiff's  attorney,  notice  of 
the  justification  of  the  same  or  other  bail,  specifying  the  place 
of  residence  and  occupation  of  each  of  the  latter,  before  a  judge 
of  the  court,  or  a  county  judge,  at  a  specified  time  and  place;  the 
time  to  be  not  less  than  five  nor  more  than  ten  days  thereafter, 
and  the  place  to  be  within  the  county  where  one  of  the  bail  re- 
sides, or  where  the  defendant  was  arrested.  If  other  bail  are 
given,  a  new  undertaking  must  be  executed,  as  prescribed  in  sec- 
tion 575  of  this  act. 
Id.,  f  108,  am*d. 

9  579.    (Inaimcatlonii  of  ball. 

The  qualifications  of  hail  are  as  follows: 

1.  Each  of  them  must  be  a  resident  of,  and  a  householder  or 
freeholder  within  the  State. 

2.  Each  of  them  must  be  worth  the  sum  specified  in  the  order 
of  arrest,  exclusive  of  property  exempt  from  execution;  but  the 
judge,  on  justification,  may  allow  more  than  two  bail  to  justify, 
severally,  in  sums  less  than  that  specified  in  the  order,  if  the 
whole  justification  is  equivalent  to  that  of  two  sufficient  bail. 

Id.,  f  194,  am*d. 

f  580.    JaMtlllcatlon  of  ball. 

For  the  purpose  of  justification,  each  of  the  bail  must  attend 
before  the  judge,  at  the  'time  and  place  mentioned  in  the  notice, 
and  be  examined  on  oath,  on  the  part  of  the  plaintiff,  touching 
his  sufficiency,  in  such  manner  as  the  judge,  in  his  discretion, 
thinks  proper.  The  judge  may,  in  his  discretion,  adjourn  the 
examination  from  day  to  day.  until  it  js  completed;  but  such  an 
adjournment  must  always  be  to  the  next  judicial  day,  unless  by 
consent  of  parties.  If  required  by  the  plaintiff's  attorney,  the 
examination  must  be  reduced  to  writing,  and  subscribed  by  the 
bail. 
Co.  Proc.,  I  196,  am'd. 
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i  SSI.    Alloivaiice  of  ball. 

If  the  judge  finds  the  bail  sufflbient,  he  must  annex  the  exami- 
nation  to  the  undertaking,  indorse  his  allowance  thereon,  and 
cause  them  to  be  filed  with  the  clerk.     The  sheriff  is  thereupon 

exonerated  from  liability. 
Id.,  i  106,  am'd.     See  post,  |  1706.  # 

I  582.  [AmM,  1004.]     Deposit  of  money  -vritli  sheriff. 

A  defendant,  or  other  person  arrested  or  attached  on  civil 
process,  who  is  entitled  to  release  on  bail,  or  to  jail  liberties 
on  giving  the  undertaking  required  by  section  one  hundred  and 
fifty  of  this  act,  may  instead  of  giving  bail,  or  such  undertak- 
ing, deposit  with  the  sheriff  the  sum  specified  in,  or  endorsed 
ux>on  such  process,  or  which  might  be  required  in  suoh  under^ 
taking.  The  sheriff  must  thereupon  give  the  prisoner  a  certifi- 
cate of  the  deposit  and  discharge  him  from  custody.  A  deposit 
so  made  in  lieu  of  an  undertaking  for  jail  liberties  must  be 
applied,  under  direction  of  the  court,  in  satisfaction-  of  any  judg- 
ment for  escape  of  the  prisoner  from  such  liberties  and  in 
payment  of  any  expense  incurred  in  the  defense  of  an_  action 
for  such  escape,  and  thereafter  the  surplus,  if  any,  and  in  case 
there  has  been  no  such  escape,  the  whole,  of  such  deposit  must 
be  refunded  to  the  prisoner  or  his  representative,  and  in  case 
of  a  deposit  in  lieu  of  baU  (^  attachment  against  the  person, 
it  shall  abide  the  disposition  of  the  court,  or  a  judge  thereof, 
or  a  county  judge. 

Id..  I  107,  am'd;  L.  1004,  ch.  3S4.    In  effect  April  26,  1904. 

%  R83.  Payment  of  deposit  Into  court  1»t  sheriff. 

The  sheriff  must,  within  four  days  after  the  deposit,  pay  it  Intb 
court.  He  must  take,  from  the  officer  receiving  it,  two  certifi- 
cates of  the  payment,  one  of  which  he  must  deliver  to  the  plain- 
tiff, and  the  other  to  the  defendant  For  a  default  in  making  the 
payment,  the  ofilcial  bond  of  the  sheriff  may  be  prosecuted,  as  in 
any  other  case  of  delinquency. 
.  Id.,  I  108. 

I  5R4.    Snhstltutlnff  1>all  for  deposit. 

If  money  is  d«^posited,  as  prescribed  in  the  last  two  sections, 
bail  maj'  be  given,  and  may  justify  upon  notice,  at  any  time  be- 
fore the  expiration  of  the  right  to  be  discharged  on  bail.  There- 
upon the  judge,  before  whom  the  justification  is  had,  must  direct, 
in  the  order  of  allowance,  that  the  money  deposited  be  refunded 
to  the  defendant  or  his  representative,  and  it  must  be  refunded 
ncTordingly. 

Id.,  S  199,  am'd. 

I  S85.    Hour  deposit  disposed  o#. 

If  money  deposited  is  not  refunded,  as  prescribed  In  the  last 
section,  it  is,  in  a  case  where  the  order  of  arrest  could  be  granted 
only  by  the  court,  subject  to  the  direction  of  the  court,  as  justice 
requires,  before  and  after  the  judgment.  In  any  other  case,  if 
it  remains  on  deposit,  when  final  judgment  is  rendered  for  the 
plaintiff,  it  must  be  applied,  under  the  direction  of  the  court,  in 
satisfaction  of  the  judgment,  and  the  surplus,  if  any,  must  be  re- 
funded to  the  defendant,  or  his  representative.  If  the  final  judg- 
ment is  for  the  defendant,  or  the  action  abates  or  is  discontinued, 
the  sum  deposited,  and  remaining  unapplied,  must  be  refunded  to 
the  defendant  or  his  representative. 
Sabetltvte  for  Co.  Proc.,  |  200. 
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I  686.    "Wlien  deposit  to  be  paid  to  a  third  person. 

At  any  time  before  the  deposit  is  paid  viito  court,  the  defendant 
may  deliver  to  the  sheriff  a  written  direction,  to  pay  it  to  a  third 
person,  therein  specified,  in  the  event  that  the  oefendant  be- 
comes entitled  to  a  return  thereof;  but  without  expressing  any 
other  contingency.  The  direction  must  be  acknowledged  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded; 
and  the  sheriff  must  deliver  it  to  the  officer  who  receives  the  de- 
posit, who  must  note  the  substance  thereof,  with  the  entries  of 
the  deposit,  in  his  books,  and  upon  the  two  certificates  of  pay- 
ment into  court.  The  money  thus  deposited  is  deemed  the  prop- 
erty of  the  third  person,  subject  to  the  plaintiff*s  interest  therein, 
and  subject  to  the  rights  of  a  creditor  of  the  defendant,  where 
the  direction  was  given  for  the  purpose  of  hindering,  delaying,  or 
defrauding  creditors.  The  money,  or  the  residue  thereof,  mnst 
be  paid  to  the  third  person,  where,  by  the  provisions  of  the  last 
two  sections,  it  is  required  to  be  refunded  to  the  defendant,  or  his 
representative. 

I  587.  rAm'd,  1877.1  Sheriff,  when  liable  as  ball|  hU  dia- 
charge  from  liability. 

If,  after  the  defendant  is  arrested,  he  escapes  or  is  rescued,  or 
th'>  bail,  if  any,  given  b.y  him,  do  not  justify,  when  they  are  not 
accepted,  or  if  the  sheriff  fails  to  pay  the  deposit  into  court  as 
required  by  section  583  of  this  act,  the  sheriff  is  liable  as  bail. 
But  the  sheriff  may,  except  in  an  action  to  recover  a  chattel,  dis- 
charge himself  from  liability,  by  the  giving  and  justification  of 
bail,  as  follows: 

1.  If  the  case  is  one  where  the  order  could  be  granted  only  by 
the  court,  at  any  time  before  the  court  directs  the  performanr* 
of  the  act  specified  in  the  order. 

2.  In  any  other  case,  at  any  time  before  an  execution  is  issued 
against  the  person  of  the  defendant,  upon  a  judgment  in  the 
action. 

Go.  Proc.,  I  201,  anf  d. 

{  588.    Proceedlngrs  on  Jndsment  agralnst  sheriff.  t 

If  judgment  is  recovered  against  the  sheriff,  upon  his  liability 
as  bail,  and  an  execution  thereon  is  returned  wholly  or  portly 
unsatisfi^,  the  ofiScial  bond  of  the  sheriff  may  be  prosecuted,  as 

in  any  other  case  of  delinquency. 
Id.,  §  202. 

f  S80.    Bail  liable  to  sheriff. 

The  bail  taken  upon  the  arrest,  unless  they  justify,  or  oth^rr 
bail  are  given  and  justify,  are  liable  to  the  sheriff  for  all  dam- 
ages, which  he  sustains  by  reason  of  the  omission. 
Id.,  I  203. 

S  600.  fAm'd,  1870.1    Flllnfr  papers  if  ball  not  ariven. 

Within  ten  days  after  the  defendant  is  arrested,  if  he  does 
not  give  bail,  or  if  he  gives  bail,  within  ten  days  after  the  justifi- 
cation of  the  bail,  the  sheriff  must  file  with  the  clerk  the  order 
of  arrest,  or,  where  it  was  granted  by  the  court,  the  certified 
copy  thereof  delivered  to  him,  with  his  return  thereupon  in- 
dorsed, the  papers  upon  which  the  order  of  arrest  was  granted, 
and  the  undertaking  given  on  the  part  of  the  plaintiff.  Where 
an  order  of  arrest,  directing  the  arrest  of  two  or  more  defend- 
ants,  has  been  executed  as  to  one  or  more,  but  not  as  to  all  of 
them,  the  sheriff  may  file  a  copy  of  the  order  of  arrest,  instead 

of  the  original. 
Sm  if  B61,  6e2.    See  alM  Rule  4. 
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article:  fourth. 

Charging  and  discharging  hail. 

8«c  601.  When  defendant  may  be  surrendered. 

092.  How  surrender  to  be  made;  exoneration  of  ball  thsrsapoa« 

603.  Ball  maj  arrest  defendant. 

604.  Voluntary  surrender;   exoneration  of  ball  thereupon. 
806.  Rights,  etc.,  of  sheriff  who  Is  liable  as  balL 

606.  Ball;  how  proceeded  against. 

607.  Certain  executions  necessary  before  action  against  ball. 
508.  Duty  of  sheriff  on  such  executions. 

809.  Defences  in  action   against  bail. 

600.  Relief  of  bail  where  principal  is  imprisoned  on  criminal  charge. 

601.  Bail  exonerated  by  death,  etc. 

f  S91.    IVbes  defendant  m*7  be  flurreadered. 

£xcept  in  an  action  to  recoyer  &  chattel,  the  bail  may  flurrender 
the  defendant  in  their  own  exoneration,  or  the  defendant  maj 
■nrrender  himself  in  exoneration  of  the  bail,  before  the  expira- 
tiou  of  the  time  to  answer,  in  an  action  against  them.  The  sur- 
rend  r  must  be  made  to  the  sheriff  of  the  county,  where  the  de- 
fendant was  arrested. 

0».  Proe.,  I  188k  flist  and  last  dansas,  am'd. 

§  SOa.  How  «arreAder  to  be  made;  exoneration  of  ball 
tberenpon. 

Where  the  bail  surrender  the  defendant,  the  surrender  must  be 
made  in  the  following  manner: 

1.  They  must  take  the  defendant  to  the  sheriff,  and  require  him, 
in  writing,  to  take  the  defendant  into  his  custody. 

2.  A  certified  copy  of  the  undertaking  of  the  bail  must  be  de- 
liyered  to  the  sheriff,  who  must  detain  the  defendant  in  his  cus- 
tody thereupon,  as  upon  the  original  mandate,  and  must,  by  a 
certificate  in  writing,  acknowledge  the  surrender.  Upon  the  ap- 
plication of  the  bail,  made  upon  notice  to  the  plain tiflrs  attorney, 
and  upon  production  of  the  sheriff's  certificate  and  a  copy  of  the 
undertaking,  a  judge  of  the  court,  or  the  county  judge  of  the 
county  where  the  action  is  triable,  may  make  an  order,  directing 
that  the  bail  be  exonerated.  On  filing  the  order  and  the  papers 
used  on  the  application  therefor,  the  bail  are  exonerated  ac- 
cordingly. 

Id.,   part  of  i   188,    am*d. 

§  588.    [Am*d,  1877.]     Ball  may  arrest  defendant. 

For  the  purpose  of  surrendering  the  defendant,  the  bail,  at  any 
place  or  at  an^r  time  before  they  are  finally  charged,  may  them- 
BelTes  arrest  him,  or,  by  a  written  authority,  indorsed  on  a  cer^ 
tified  copy  of  the  undertaking,  may  empower  another  person  to 
do  so,  and  one  or  more  of  the  bail  may  thus  arrest  and  surrender 
the  defendant,  although  the  others  do  not  join  with  him  or  them, 
for  that  purpose. 

Id.,  i  189.  UD'd. 

(  694.    Tolnntary  snrrender;   exoneration   of  ball  tbere- 


Where  the  defendant  surrenders  himRi^f  in  exoneration  of  his 
bail,  he  must  present  himself  to  the  sheriff,  and  require  the  sheriff, 
in' writing,  to  take  him  into  custody,  in  exoneration  of  his  bail. 
The  sheriff  must  detain  him  accordingly,  as  prescribed  in  sub- 
dlTirion  second  of  section  592  of  this  act;  and,  if  requested  by  th« 
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bail,  at  any  time  after  the  surrender,  the  sheriff  must,  by  a  ccr> 
tifieate  in  writing,  acknowledge  the  surrender.  An  order  for  ex- 
oneration of  the  bail  may  be  procured,  as  prescribed  in  section 
592  of  this  act. 

f  596.  Rlffl&tB,  etc.,  of  sheriff  who  la  liable  for  ball. 

Where  the  sheriff  is  liable  as  bail,  he  has  all  the  rights  and 
privileges,  and  is  subject  to  all  the  duties  and  liabilities  of  bail; 
and  bail  given  by  him,  in  order  to  discharge  himself  tronh  lia- 
bility, must  be  regarded  as  the  bail  of  the  defendant  in  the  ac- 
tion. But  this  section  does  not  apply  to  an  action  to  recover  a 
chattel;  or  to  a  case  where  a  defence  arises  to  an  action  against 
the  bail,  in  consequence  of  an  act  or  omission  of  the  sheriff. 

I  09^  Ball;  hofr  proceeded  avalnrt. 

In  case  of  failure  to  comply  with  the  undertaking,  the  bail  may 
be  proceeded  against  by  action,  and  not  otherwise. 

Co.  Proc,  1 180. 

f  69T.  Certain  executions  neoeasary  before  actlom 
aaralnst  ball. 

An  action  may  be  brought,  as  prescribed  in  the  last  section,  in 
a  case  where  the  order  of  arrest  could  be  granted  only  by  the 
court,  at  any  time  after  the  bail  have  failed  to  comply  with  their 
undertaking.  Where  the  undertaking  was  given  in  an  action  to 
recover  a  chattel,  an  action  may  be  brought  thereupon,  at  any 
time  after  the  return,  wholly  or  partly  unsatisfied,  of  an  execution 
for  the  delivery  of  the  possession  of  the  chattel,  with  respect  to 
which  the  order  of  arrest  was  granted.  In  any  other  case,  an  ac- 
tion cannot  be  brought,  as  prescribed  in  the  last  section,  until 
the  following  requisites  have  been  complied  with: 

1.  An  execution,  against  the  property  of  the  defendant,  must 
have  been  issued  to  the  sheriff  of  the  county  in  which  he  was 
arrested,  and  returned  by  that  sheriff,  wholly  or  partly  un- 
satisfied. 

2.  An  execution,  against  the  person  of  the  defendant,  must 
have  been  issued  to  the  same  sheriff,  and  by  him  returned,  not 
less  than  fifteen  days  after  its  receipt,  to  the  effect  that  the  de- 
fendant could  not  be  found  within  his  county. 

2  R.  S.  882, 1  SI  (2  Edm .  S97),  am'd. 

I  598.  Daty  of  aherlff  on  anch  exeentlons. 

The  sheriff  must  diligently  endeavor  to  enforce  an  execution 
issued  and  delivered  to  him,  as  prescribed  in  the  last  section,  not- 
withstanding any  direction  he  may  receive  from  the  plaintiff,  or 
his  attorney. 

Id..|S2. 

I  599.  Defence*  In  action  afcalniit  ball.     • 

In  an  action  against  bail,  it  is  a  defence,  that  an  execution, 
against  the  property,  or  against  the  person,  of  the  defendant  in 
the  original  action,  was  not  issued,  as  prescribed  in  section  five 
hundred  and  ninety-soveti  of  this  act;  or  that  it  was  not  issued  in 
s'ufficient  time  to  enable  the  sheriff  to  enforce  it;  or  that  a  direc- 
tion was  given,  or  other  fraudulent  or  collusive  means  were  used, 
by  the  plaintiff  or  his  attorney,  to  prevent  the  service  thereof. 

Id.,  1 88,  am'd. 
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9  OOO.  Relief  of  ball  urbere  principal  is  imprisoned  on 
ejrlJB&inal  charge. 

If  the  defendant  in  the  original  action,  after  his  discharge  upon 
bail,  is  imprisoned,  either  within  or  without  the  State,  upon  a 
criminal  charge,  or  a  conviction  of  a  criminal  offence,  the  court, 
in  vrhich  an  action  against  the  bail  is  pending,  may,  before  the 
expiration  of  the  time  to  answer,  and  upon  notice  to  the  adverse 
party,  make  such  an  order  for  the  relief  of  the  bail,  as  justice  re- 
quires. 

L.  1845.  ch.  381,  f  4  (4  Edm.  554),  substitute  for  Co.  Proo..  1 191 

§   601.  Bail  exonerated  by  deatb,  ete. 

!E2xcept  in  an  faction  to  recover  a  chattel,  the  bail  must  be  ex- 
onerated where  either  of  the  following  events  occurs,  before  the 
expiration  of  the  time  to  answer  in  aji  action  against  them: 

1.  The  death  of  the  original  defendant. 

2.  His  legal  discharge  from  the  obligation  to  render  himself 
amenable  to  the  process,  direction,  or  proceedings,  with  respect 
to  which  the  undertaking  of  the  bail  was  made. 

3.  His  surrender  to  the  sheriff  of  the  county  where  he  was 
arrested,  as  prescribed  in  this  article. 

Where  either  event  occurs,  after  the  commencement  of  the  ac^ 
tion  against  the  bail,  the  court  may,  in  its  iliscretion,  impose  the 
payment  of  the  plaintiff's  costs  and  expenses,  incurred  after  the 
return  of  the  execution  against  the  person,  as  a  condition  of 
allowing  the  exoneration.  And  the  court  may,  by  an  order,  made 
upon  notice  to  the  adverse  party,  grant  such  further  time  as 
it  deems  just,  after  answer,  for  the  surrender  of  the  original  de- 
fendant. In  that  case,  his  surrender,  within  the  time  so  granted, 
has  the  same  effect,  as  if  it  had  been  made  before  answer. 
•ntaUtate  for  3  B.  8.  88C,  il  16  and  81.  and  Co.  Proo.,  S 191. 
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TITLE  n. 
Injunction. 

Article  1.  Cases  where  an  Injanction  may  be  granted;  granting  and  serriee  of 
an  Injunction  order. 
2.  Security. 
8.  Vacating  or  modifying  an  injunction  order. 

article:  first. 

C<iae8  where  an  injunction  may  he  granted;  granting  and  service 

of  an  injunction  order. 

Sec.  002.  Writ  of  injanction  aboUahed,  and  order  aubstltdted. 

aOS.  Injunction,   when  the  right  thereto  depends  upon  the  nature  of  tlM 

action. 
004.  Id.:  when  the  right  thereto  depends  upon  extrinsic  facts. 

606.  Restrictions  upon  injunction  to  restrain  State  officers. 
006.  By  whom  injunction  granted  In  other  cases. 

607.  Proof  necessary  to  procure  injunction. 
606.  At  what  time  the  order  may  be  granted. 

609.  When  notice  required  or  not  required.      Injunction  pending  an  ap> 

plication. 

610.  OMer  must  recite  grounds ;  service  of  order. 

i  <M>Si.  IVrit  of  Ifl^unctlon  abollaliedy  and  order  ■abstt* 
tuted. 

The  writ  of  injunction  has  been  abolished.     A  temporary  in- 
janction may  be  granted  by  order,  as  prescribed  in  this  article. 
Part  of  Go.  Proc.,  i  218,  am'd. 

I  603.  Injnnotloiiy  ^rl&en  tlie  rlffht  tliereto  depends  npon 
tbe  nature  of  tlie  action. 

Where  it  appears,  from  the  complaint,  that  the  plaintiff  de- 
mands and  is  entitled  to  a  judgment  against  the  defendant, 
restraining  the  commission  or  continuance  of  an  act,  the  commis- 
sion or  continuance  of  which,  during  the  pendency  of  the  action, 
would  produce  injury  to  the  plaintiff,  an  injunction  order  may  be 
granted  to  restrain  it.  The  case,  provided  for  in  this  section,  is 
described  in  this  act,  as  a  case,  where  the  right  to  an  injunction 
depends  upon  the  nature  of  the  action. 

Co.   Proc.,    S  210,   first   clause,    am'd.  • 

f  004.  [Am'd,  1877.]  Id.|  when  the  rlffht  thereto  depends 
upon   extrinfllc   facta. 

In  either  of  the  following  cases,  an  injunction  order  may  also  be 
granted  in  an  action: 

1.  Where  it  appears,  by  affidavit,  that  the  defendant,  during 
the  pendency  of  the  action,  is  doing,  or  procuring,  or  suffering  lo 
be  doncv  or  threatens,  or  is  about  to  do,  or  to  procure,  or  suffer 
to  be  done,  an  act,  in  violation  of  the  plaintiff's  rights,  respectiuK 
the  subject  of  the  action,  and  tending  to  render  the  judgment  in- 
effectual, an  injunction  order  may  be  granted  to  restrain  him 
therefrom. 

2.  Where  it  appears,  by  affidavit,  that  the  defendant,  during 
the  pendency  of  the  action,  threatens,  or  is  about  to  remove,  or 
to  dispose  of  his  property,  with  intent  to  defraud  the  plaintiff,  an 
injunction  order  may  be  granted,  to  restrain  the  removal  or  dis- 
position. 

Substituted  for  the  remainder  of  Co.  Proc.,  I  219, 
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f    IMIS.    rAm'd,    18l»5.]      Kestrletlona    upon    Injunetlon    to 
restralB  State  olllcers. 

Where  a  duty  is  imposed  by  statute  upon  a  State  ofBcer,  or 
board  of  State  officers,  an  injunction  order  to  restrain  him  or 
them,  or  a  person  employed  by  him  or  them,  from  the  perform- 
ance of  that  duty,  or  to  prevent  the  execution  of  the  statute, 
shall  not  be  granted,  except  by  the  supreme  court,  at  a  term^ 
thereof,  sitting  in  the  department  in  which  the  officer  or  board  is 
located,  or  the  duty  is  required  to  be  performed;  and  upon  notice 
of  the  application  therefor  to  the  officer,  board,  or  other  person  to 
be  restrained. 

L..  1885,  ch.  946. 

8  OOO.  [Am'd,  1913.]  By  fvliom  Injnnotlon  arranted  in  other 
cases. 

Except  where  it  is  otherwise  specially  prescribed  by  law,  an 
injunction  order  may  be  granted  by  the  court  in  which  the  action 
is  brought,  or  by  a  judge  thereof,  or  by  any  county  judge;  and 
where  it  is  granted  by  a  judge,  it  may  be  enforced  as  the  order 
of  the  court.  An  injunction  order  which  may  be  modified  or 
vacated  by  the  appellate  division  may  also  be  granted  or  con- 
tinued by  the  appellate  division,  or  a  justice  thereof,  pending 
appeal  to  that  court  or  to  the  court  of  appeals  from  an  order  or 
judgment  denying  or  vacating  an  injunction. 

Co.  Pror.,  part  of  |  21«.  See  f|  1787,  1802,  1809.  Am'd,  L.  1913,  ch. 
112.     In  effect  Sept.  1,  1913. 

i  607.  [AmMy  1877.]  Proof  neoesoary  to  procure  in- 
Janction, 

The  order  may  be  granted,  where  it  appears  to  the  court  or 
judge,  by  the  affidavit  of  the  plaintiff,  or  any  other  person,  that 
sufficient  grounds  exist  therefor. 

Id.,  part  of  S  220,  am'd. 

I  008.  [Am'dy  1877.1  At  vrbat  time  the  order  mar  be 
Vranted. 

The  order  may  be  granted  to  accompany  the  snmmons,  or  at 
any  time  after  the  commencement  of  the  action  and  before  final 
judgment. 

Id.,  remainder  of  |  220. 

I  OOO.  'Wlieii  notice  required  or  not  reqafred.  Injunction 
pendlngp  an  application. 

The  order  may  be  granted,  upon  or  without  notice,  in  the  dis- 
cretion of  the  court  or  judge,  unless  the  defendant  has  answered; 
in  which  case,  it  can  be  granted  only  upon  notice,  or  an  order  to 
show  cause.  Where  an  application  for  an  injunction  is  made 
upon  notice,  or  an  order  to  show  cause,  either  before  or  after 
answer,  the  court  or  judge  may  enjoin  the  dofendant,  until  the 
hearing  and  decision  of  the  application. 

Id.,   if  221  and  223,  consolidated. 

i  610.  Order  n&nst  recite  orronnds)  serTlce  of  order. 

The  injunction  order  must  briefly  recite  the  gr-junds  for  the  in- 
junction. .  Where  it  is  granted  by  the  court,  it  must  be  served  by 
delivering  a  certified  cpy  thereof;  where  it  is  granted  by  a  judge, 
it  must  be  served  by  showing  the  original  order,  and  delivering  a 
copy  thereof.  Service  of  the  order,  upon  a  corporation,  may  be 
made  as  prescribed  in  this  act,  for  making  personal  service  of  a 
mammons  upon  a  corporation.  Copies  of  the  papers,  upon  which 
the  order  was  granted,  must  be  delivered  with  the  copy  of  the 
■  order. 

As  to  serrlre  on  corporatlona,  wc  ante,  |{  431  and  432.    See  ah»o  Bales  4,  13. 
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artici^e:  sbcond. 

*' Security* 

JSec.  611.  Security,  on  staTlng  proceedings  lo  an  actlOD,  before  trial. 

612.  Id.;  after  trial,  and  oefore  Judgment. 

613.  Id.;   after  Judgment. 

614.  Money  depoaited  may   be  paid  OTor. 

615.  Undeilaklug   to    be   cancelled   thereupon. 

616.  Security     on    staying    proceedings    after    Terdlct*    In  •Jectm«nt  Off 

dower. 

617.  Id.;  damages  to  Include  waste. 

618.  Deposit   may  be  dispensed  with. 

619.  Undertaking  and  deposit;  when  dispensed  with. 

620.  Security  In  other  esses. 

621.  Special  cases  excepted. 

622.  liiepealea.j 

628.  Damages;  how  ascertained. 

624.  Dcmages  sustained   by  a   third  person. 

625.  Action   on   the   undertaking. 


§   611.    Security,   on   ■taylngr   proceedlnva   in   nn   SMti 
before    trial. 

An  iujnnctiou  order  shall  not  be  granted,  to  stay  the  trial  of  an 
action,  in  which  the  complaint  demands  judgment  for  a  sum  of 
money  only,  after  issue  has  been  joined  therein,  unless  the  party 
applying  therefor  gives  an  undertaking  to  the  party  enjoined, 
with  sufficient  sureties,  to  the  effect,  that  he  will  pay  to  the  party 
enjoined,  or  his  representative,  all  damages  and  costs,  which  may 
be  recovered  by  him  in  the  action  stayed  by  the  injunction,  not 
exceeding  a  sum,  specified  in  the  undertaking;  and,  also,  all  dam- 
ages and  costs  that  may  be  awarded  to  him,  in  the  action  in 
'which  the  Injunction  order  is  granted. 

2  R.  S.  18a,  §  139  (2  Edm.   196). 

I  612.    Id.  I  after  trial,   and   before  Indirment. 

An  Injunction  order  shall  not  be  granted,  to  stay  proceedings 
in  an  action  specified  in  the  last  section,  after  verdict,  report,  or 
decision,  and  before  final  judgment  thereupon,  unless  a  sum  of 
money,  sufiBcient  to  cover  the  sum  awarded  by  the  verdict,  report, 
or  decision,  and  the  costs  of  the  action,  is  first  paid,  by  the  party 
applying  for  the  injunction  into  the  court,  in  which  his  action  is 
commenced,  or  an  undertaking  for  the  payment  thereof,  with  in- 
terest, is  given,  as  prescribed  in  this  article. 

M.,  f  140,  am'd. 

9  613.    [Am'd,  1877.]     Id.)  after  Judflrment. 

An  injunction  wder  shall  not  be  granted,  to  stay  proceedings 
upon  a  judgment  for  a  sum  of  money,  unless  the  following  requi- 
sites are  complied  with,  by  the  party  applying  th^retor: 

1.  The  full  amount  of  the  judgment,  inchiding  interest  and 
costs,  must  be  paid  by  him,  into  the  court  In  which  his  action  is 
commenced:  or  an  undertaking  in  lieu  thereof  must  be  given,  as 
prescribed  in  this  article. 

2.  He  must  also  give  an  undertaking,  with  sufficient  sureties,  to 
pay  to  the  party  enioined,  all  damages  and  costs,  which  may  be 
awarded  to  him  by  the  court,  in  the  action  in  which  the  injunction 
order  is  granted;  not  exceeding  a  sum,  specified  in  the  under* 
♦flking. 

Id.,  I  141. 
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I  614.  MoneT'  deposited  may  be  paid  OTer. 

Honey  paid  into  court,  as  prescribed  in  the  last  two  sections 
may  be  paid  oyer,  by  the  direction  of  the  court,  to  the  party 
whose  proceedings  are  stayed,  upon  his  giving  an  undertalcing  to 
the  people  of  the  State,  with  suHicient  sureties,  in  a  sum  fixed  by 
the  court,  to  pay  the  money  and  interest,  or  any  part  thereof,  as 
directed  in  the  order  or  judgment  of  the  court, 
a  B.  &  181  (2  Sdm.  108).  I  142,  sm'd. 

f  615.  Vndertakinir  to  be  cancelled  tbereapoa. 

Where  money  so  paid  into  court  has  been  paid  over  to  the  party 
whose  proceedings  are  stayed,  if  the  final  decision  of  the  action, 
hi  which  the  injunction  order  is  granted,  is  against  the  party 
obtaining  it,  the  court  must  give  such  directions,  as  justice  re- 
quires, with  respect  to  cancelling  the  undertaking  given  by  the 
successful  party;  making  perpetual  the  injunction  staying  collec- 
tion of  the  judgment;  and  requiring  the  judgment  to  be  dis- 
charged of  record. 

U..  i  14S. 

f  616.  SeearitT*  on  •tayiair  proeeedins*  after  -verdict,  ia 
ejeetnaent  or  dovrer. 

An  injunction  order  shall  not  be  granted,  to  stay  proceedings  in 
an  action  of  ejectment,  or  for  dower,  after  verdict,  report,  or  deci- 
sion, unless  the  party  applying  therefor  gives  an  undertaking, 
with  sufficient  sureties,  to  pay  to  the  party  enjoined,  or  his  repre- 
sentative, all  damages  and  costs,  not  exceeding  a  sum  specifiea  in 
the  Undertaking,  which  may  be  awarded  to  him,  in  the  action 
wherein  the  injunction  was  granted. 
Id..  I  144,   sm'd. 

(  617.  Id. I  damatfee  to  Inelade  vraste. 

Where  an  undertaking  is  given,  as  prescribed  in  the  last  sec- 
tion, the  damages  to  be  paid,  upon  the  vacating  of  the  injunction 
order,  or  the  decision  of  the  action  against  the  party  obtaining  it, 
include,  not  only  the  reasonable  rents  and  profits  of  the  real  prop- 
erty, recovered  bv  the  verdict,  report,  or  decision,  but  all  waste 
committed  upon  the  property,  after  the  granting  of  the  injunction. 

Id.,  9  145.    See  8  623,  post. 

i  618.  Deposit  ntay  be  dispensed  'with. 

In  a  case  where  money  is  required  by  the  foregoing  sections 
of  th's  article,  to  be  paid  into  court,  the  court  or  judge  may  dis- 
pense with  the  payment,  and  may  require  the  party  to  give,  in 
lieu  thereof,  an  undertaking,  with  two  or  more  sureties,  to  pay 
the  sum  specified,  with  interest,  as  directed  by  the  court.  If  an 
undertaking  is  required,  in  addition  to  the  de.po8it,  both  under- 
takings may  be  contained  in  the  same  instrument,  at  the  election 
of  the  party  applying  for  tiie  injunction. 

Id.,  f  146.  sm'd. 

§  619.  Vndertakinff  and  deposit  i  wben  dispensed  vritb. 

The  foregoing  sections  of  this  article  do  not  apply  to  a  case, 
where  an  injunction  order  is  applied  for,  to  stay  nrooeedings  in 
another  action,  on  the  ground  that  a  judgment,  verdict,  report,  or 
decision  therein  was  obtained  by  actnnl  fraud.  In  that  case,  the 
court  or  judge  granting  the  injunction  order  may  dispense  with 
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the  deposit  of  money,  or  the  execution  of  an  undertaking,  except 
as  prescribed  in  the  next  section. 

2  K.  8. 188 (3  Bdm.  IM),  1 147,  om'd. 

i  620.  [Ain*d,  187T.]    Seonrity  in  otlier  eases. 

Where  special  proyision  is  not  otherwise  nuide  by  law  for  the 
security  to  be  given  upon  an  injunction  order,  the  party  applying 
therefor  must  give  au  undertaking,  executed  by  him,  or  by  one  or 
more  sureties,  as  the  court  or  judge  directs,  to  the  effect  that 
the  plaintiff  will  pay  to  the  party  enjoined,  such  damages,  not  ex- 
ceeding a  sum,  specified  in  tne  undertaking,  as  he  may  sustain  by 
reason  of  the  injunction,  if  the  court  finally  decides  that  the 
plaintiff  was  not  entitled  thereto. 
Go.  Proc. .  the  first  sentence  of  1 322. 

I  021.  Speelml  eases  exeepted. 

The  foregoing  provisions  of  this  article  do  not  affect  any 
special  statutory  provision,  whereby  security  upon  granting*  an 
injunction  order  may  be  dispensed  with,  in  a  particular  case,  or 
the  security  to  be  given  in  a  particular  case  is  otherwise  regulated. 

i  022.   [Re?pealed,  1877.] 

I  023.  [Am'd,  187T.}     Damavea,  bow  aseertalned. 

The  damages,  sustained  by  reason  of  an  injunction,  may  be 
ascertained  and  determined  by  the  court,  or  by  a  referee,  ap- 
pointed by  the  court,  or  by  a  writ  of  inquiry,  or  othei*wise,  as  the 
court  shall  direct;  and  the  decision  of  the  court  thereupon,  or  an 
order  confirming  the  report  of  the  referee,  is  conclusive,  as  to  the 
amount  of  those  damages,  upon  all  the  persons  who  have  exe- 
cuted the  undertaking,  unless  it  is  reversed  upon  appeal.  The 
court  niaj-,  in  its  discretion,  direct  that  the  sureties  have  notice  of 
the  hearing,  or  of  an  appeal,  and  may  prescribe  the  time  and 
manner  of  giving  them  notice. 
Co.  Proc..  last  sentences  of  U  332  and  224,  and  part  of  1 143, 3  R.  S.  190. 

{  024.  Damaffes  suntained  by  a  third  person. 

Where  the  defendant  enjoined  was  an  officer  of  a  corporation, 
or  joint-stock  association,  or  a  bailee,  a^eut,  trustee,  or  other 
representative  of  another,  and  the  damages,  sustained  by  him, 
are  less  than  the  sum  specified  in  the  undertaking,  the  court  or 
the  referee  may  also  separately  ascertain  and  determine  the  dam- 
a^res  sustained,  by  reason  of  the  injunction,  by  the  corporation, 
association,  or  person,  whom  the  defendant  represents,  to  an 
amount  not  exceeding  the  surplus  of  the  sum  specified  in  the  un- 
dertaking; and  those  damages  may  bo  recoToreil  in  a  separate  ac- 
tion, brought  as  prescribed  in  the  next  section. 

I  025.   Action  on  the  nndertnklnir. 

Where  the  damages  have  boon  ascertained  by  the  decision  of 
the  court,  or  the  confirmation  of  a  referee*R  report,  as  prescribed 
in  the  last  two  sections,  any  person,  entitled  to  the  benefit  of  an 
undertaking,  executed  pursuant  to  the  provisions  of  this  title, 
may  bring  an  action  thereon,  without  furtner  leave  of  the  court. 

i:iO 
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ARTICUEB   THIRD. 

Vacating  or  modifying  an  injunction  ord&r. 


\*  Application  to  Ttcate  or  iiMdlfjr,  witbont  notice. 
637.  Id.;   aptm   notice. 
4128.  When  prior  motion  not  to  prejudice  aubeeqaent  appllretl— . 
839.  New  undertaking  may  be  required. 
•80.  Verified  anawer  to  bare  tbe  effect  only  of  an  aflUUrit. 
681-634.  Liicpealed.J 

§    6aM.   [Ana'd,   180S.]       Applloatlon    to   vaeate   or   modlfr» 
'vrltlioat  notlee. 

Where  the  injunction  order  was  granted  without  notice,  the 
party  enjoined  may  apply,  upon  the  papers  upon  which  it  was 
irranted,  for  an  order  vacating  or  modifying  the  injunction 
order.  Such  an  application  may  be  made,  without  notice,  to  the 
judge  or  justice  who  granted  the  order,  or  who  held  the  term  of 
the  court  where  it  was  granted;  or  to  a  term  of  the  appellat-? 
diyision  of  the  supreme  court.  It  cannot  be  made  without 
notice,  to  any  other  judge,  justice  or  term,  unless  the  applicant 
produces  proof,  by  affidavit,  that^  by  reason  of  the  absence  or 
other  disability  of  the  judge  or  justice  who  granted  the  order, 
the  application  cannot  be  made  to  him;  and  that  the  applicant 
will  be  exposed  to  great  injury,  by  the  delay  required  for  an 
application  upon  notice.  The  affidavit  must  be  nled  with  the 
c&rk;  and  a  copy  thereof,  and  of  the  order  vacating  or  modifying 
the  injunction  order,  must  be  served  upon  the  plaintifiTs  attorney, 
before  that  order  takes  effect. 

I<.  1886.   eb.  9i8. 

I  e27.  [Am'd,  1870.]    Id.;  upon  notice. 

Where   the   injunction   order   was   granted   without   notice,    or 
where  it  was  granted  upon  notice,  with  leave  to  apply  to  vacate 
or  modify  it,  the  party  enjoined  may  apply,  upon  notice,  to  the 
judge  who  granted  It,  or  to  t-ie  court,  •  t  a  term  wnere  a  con- 
tested motion  in  the  action  may  be  heard,  for  an  order,  vaci^tiug 
or  modifying  the  injunction  order.     Such  an  application  raay  be 
founded  upon  the  papers  upon  which  the  injunction  was  gianted; 
or  uponproof,   by  affidavit,  on  the  ^art  of  the  defendant;  or 
both.     Wnere  it  is  founded  upon  P'^oof  on  the  part  of  the  de- 
fendant, it  may^  be  opposed  by  new  pr:>of,  by  affidavit,  on  the 
part  of  the  plaintiff,  tending  to  sustain  the  injunction. 

Go.  Pne.,  n  S26  and  226.  am'd.   Seo  \  680,  poet. 

S  6S8.  TFlKeii  prior  naotlom  not  to  prejadlee  Bitbseqiaent 
nppllcntlon. 

The  granting  or  denial  of  an  application,  made  as  prescribed 
in  the  last  section,  founded  only  upon  the  papers  upon  which 
the  injanction  order  was  granted,  does  not  prejudice  a  subse- 
quent application,  seasonably  made,  foundea  upon  prcoi,  by 
affidavit,  on  the  part  of  the  defendant.  And  tne  granting  or 
denial  of  either  application  does  not  prejudice  a  subsequent 
application,  seasonably  made,  founded  upon  the  failure  of  a 
complaint,  which  had  not  been  made  at  the  time  of  the  former 
application,  to  set  forth  a  cause  of  action,  sufficient  to  entitle 
the  plaintiff  to  the  injunction  order,  upon  one  or  more  grounds, 
recited  therein. 
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5  G29.   [Am'd,   1883  and   1884.]    New  nndertaklns  mmr  t»e 
required. 

Upon  the  hearing  of  an  application,  upon  notice,  to  vacate 
or  modify  an  injunction  order,  the  court  or  judge  may  require 
a  new  undertaking,  in  the  same  or  in  a  different  sum,  to  be 
given  by  the  plaintiff,  with  the  like  sureties,  and  to  the  like 
effect,  as  upon  granting  an  original  order.  The  persons  executing 
the  new  undertaking  become  liable  thereon,  as  if  they  had 
executed  it  upon  the  granting  of  the  original  order.  The  per- 
sons who  executed  the  original  undertaking  remain  liable 
thereon,  until  the  new  undertaking  is  given  and  approved,  and 
no  longer.  Upon  such  hearing  the  court  or'  judge  may  where 
the  alleged  wrong  or  injury  is  not  irreparable  and  is  capable 
of  being  adequately  compensated  for  m  money,  vacate  the 
injunction  order  upon  the  defendants  executing  an  undertaking 
in  such  form  and  amount  and  with  such  sureties  as  the  court 
or  judge  shall  direct,  conditioned  to  indemnify  the  plaintiff 
0  gainst  any  loss  sustained  by  reason  of  vacating  such  injunction 
order. 
L.   1884,  ch.   401. 

f  630.  Verified  answer  to  l&a-ve  tbe  effect  only  of  an  affi- 
davit. 

Upon  the  hearing  of  a  contested  application  for  an  injunction 
order,  or  to  vacate  or  modify  such  an  order,  a  verified  answer 
has  the  effect  only  of  an  affidavit. 

9  631.  [Repealed,  1877.] 

9  632,  [Repealed,   1877.] 

9  683.  [Repealed,   1877.] 

I  634.  [Repealed,  1877.] 
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TITLE  lU. 
Attachment  of  property. 

Article  1.  GaMS  where  a  warrant  of  attachment  may  be  granted;  and  pro- 
ceedlDgs  upon  granting  the  same. 

2.  Executing  the  warrant,   pending   the  action. 

3.  Vacating  or  modifying  the  warrant;  discharging  the  attachment. 

4.  Regulations  where   there  are   two  or   more   warrants  against  the 

same  defendant. 
6.  Proceedings   after   Judgment;    right   of   parties   and   duties   of    the 
sheriff,  after  the  warrant  Is  racated  or  annulled,  or  the  attach* 
ment  discharged. 

ARTICLIB  FIRST. 

CcLsei  where  a  warrant  of  attachmerU  may  he  granted;  and  pro- 

eeedinge  upon  granting  the  same. 

See.  eas.  In  what  actlOM. 

6S6.  What  most  be  shown  to  procure  the  warrant. 

637.  Warrant  In  action  against  public  officer,  etc..  for  peculation. 

688.  When  and  by  whom  the  warrant  may  be  granted. 

689.  Affldaviu  to  be  filed. 

(MU.  Security   on    obtaining  warrant. 

641.  Contents  of  warrant;  to  whom  directed. 

642.  Validity  of  QOderUklng. 

I   636.    [AmM,  1895,  1916.]     In  what  actfona. 

A  warrant  of  attachment  against  the  property  of  one  or 
more  defendants  in  an  action,  may  be  grantetf  upon  the  appli- 
cation of  the  plaintiff,  as  specified  in  the  next  section,  where  the 
action  is  to  recover  a  snm  of  money  only,  as  damages  for  one 
or  more  of  the  following  causes: 

1.  Breach  of  contract,  express  or  implied,  other  than  a  con- 
tract to  marry. 

2.  Wrongful  conversion  of  personal  property. 

3.  An  injury  to  person  or  property,  in  consequence  of  negli- 
gence, fraud  or  other  wrongful  act. 

4.  A  wrongful  act,  neglect  or  default  by  which,  the  decedent's 
death  was  caused,  when  the  cause  of  action  arose  in  this  state 
Ijefore  or  after  the  passage  of  this  act  and  the  action  is  brought 

by  an  executor  or  administrator  against  >i  natural  person  who,  , 

or  a  corijoration  which,  would  have  been  liable  to  an  action  in.  '^ 

favor  of  the  decedent  by  reason  thereof  if  death  had  not  ensued 
as  prescribed  by  section  nineteen  hundred  and  two  of  this  act. 

Am'd  by  L.   1895,  ch.  678;  L.  1910,    ch.  441,  In  offoot  May  9,  1916.  > 

I  630.   [Am'dy  189Sy  1899.]    What  miuit  be  shown  to  procure 
the  'Warrant. 


To  entitle  the  plaintiff  to  snch  a  warrant,  he  must  show,  by 
affidavit,  to  the  satisfaction  of  the  judge  granting  the  same,  as 
follows: 

1.  That  one  of  the  causes  of  action  specified  in  the  last  sec- 
tion exists  against  the  defendant.  If  the  action  is  to  recover 
dam&ge;^  for  breach  of  contract,  the  affidavit  must  show  that  the 
plaintiff  is  entitled  to  rt^cover  a  sum  stated  therein,  over  and 
above  all  counterclaims  known  to  him. 

2.  That  the  defendant  is^  either  a  foreign  corporation  or  not  a 
T<*»ident  of  the  state;  or,  if  he  is  a  natural  person  and  a  resident 
of  the  state,  that  he  has  departed  therefrom,  with  intent  to  de- 
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fraud  his  creditors,  or  to  avoid  the  service  of  a  summons,  or 
keeps  himself  concealed  therein  with  the  like  intent;  or,  if  the 
defendant  is  a  natural  person  or  a  domestic  corporation,  that  he 
or  it  has  removed,  or  is  about  to  remove,  property  from  the  state 
with  intent  to  defraud  his  or  its  creditors;  or  has  assigned,  dis- 
posed of,  or  secreted,  or  is  about  to  assign,  dispose  of  or  secrete 
property  with  the  like  intent;  or  where,  for  the  purpose  of  pro- 
curmg  credit,  or  the  extension  of  credit,  the  defendant  has  made 
a  false  statement  in  writing,  under  his  own  hand  or  signature, 
or  under  the  hand  or  signature  of  a  duly  authorized  agent,  made 
with  his  knowledge  and  acquiescence  as  to  his  financial  responsi- 
bility or  standing;  or,  where  the  defendant,  being  an  adult  and 
a  resident  of  the  state,  has  been  continuously  without  the  state 
of  New  York  for  more  than  six  months  next  before  the  granting 
of  the  order  of  publication  of  the  summons  against  him,  and  has 
not  made  a  designation  of  a  i)erson  upon  whom  to  serve  a  sum- 
mons in  his  behalf,  as  prescribed  in  section  four  hundred  and 
thirty  of  this  act;  or  a  designation  so  made  no  longer  remains  in 
force;  or  service  upon  the  person  so  designated  cannot  be  made 
within  the  state,  after  diligent  effort. 
L.  1895,  ch.  S78;  L.  1899.    oh.  698,  In  effect  May  16,  1899. 

f  637.   [Am'd,    1894.1     IVarrant    In    action    avalnst    pnbUe 
omcer,  etc.*  for  peculation. 

A  warrant  of  attachment,  against  the  property  of  one  or  mo'i'e 
defendants  in  an  action,  moy  also  "be  |?ranted,  unon  the  applica- 
tion of  the  plaintiff,  where  the  complaint  demands  judgment  for 
a  sum  of  money  only;  and  it  appears,  by  affidavit,  that  the 
action  is  brought  to  recover  money,  funds,  credits,  or  other 
property,  held  or  owned  by  the  state,  or  held  or  owned,  officially 
or  otherwise,  for  or  in  behalf  of  a  public  governmental  interest, 
by  a  municipal  or  other  public  corporation,  board,  officer,  cus- 
todian, agency,  or  agent,  of  the  state,  or  of  a  city,  county, 
town,  village,  or  other  division,  subdivision,  department,  or  por- 
tion of  the  state,  which  the  defendant  has,  without  right,  obtained, 
received,  converted,  or  disposed  of;  or  in  the  obtaining,  reception, 
payment,  conversion,  or  disposition  of  which,  without  right,  he 
has  aided  or  abetted;  or  to  recover  damages  for  so  obtaining, 
receiving,  paying,  converting,  or  disposing  of  the  same;  or  the 
aiding  or  abetting  thereof;  or  in  an  action  in  favor  of  a  private 
person  or  corporation,  brought  to  recover  damages  for  an  injury 
to  personal  property  where  the  liability  arose,  in  whole  or  in 
part,  in  consequence  of  the  false  statements  of  the  defendant 
as  to  his  responsibility  or  credit,  in  writing,  under  the  hand  or 
signature  of  the  defendant  or  his  authorized  agent, 'made  with 
his  knowledge  and  acquiescence.  In  order  to  entitle  the  plain- 
tiff to  a  warrant  of  attachment,  in  the  case  specified  in  this 
section,  he  must  show,  'by  affidavit,  to  the  satisfaction  of  the 
judge  granting  it,  that  a  sufficient  cause  of  action  exists  against 
the  defendant  for  a  sum  stated  in  the  affidavit. 
Lu  1894.  ch.  786. 

I  0a8.   [Am'd,    1877.1     'When    and    by   whom   the   wartmnt 
may   be  irranted. 

The  warrant  may  be  granted  by  a  judge  of  the  court,  or  by 
any  county  judge,  to  accompany  the  summons,  or  at  any  time 
after  the  commencement  of  the  action,  and  before  final  judg- 
ment therein.  Personal  service  of  the  summons  must  be  maoe 
upon  the  defendant,  against  whose  property  the  w^arrant  is 
granted,  within  thirty  days  after  the  granting  thereof;  or  else 
before  the  expiration  of  the  same  time,  service  of  the  summons 
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by  publication  must  be  commenced,  or  eervice  thereof  must  be 
made  without  the  state,  pursuant  to  an  ordi^r  obtained  therefor, 
as-  prescribed  in  this  act;  and  if  publication  has  been,  or  is  there- 
after commenced,  the  serivce  must  be  made  complete,  by  the 
continuance  thereof. 

Sabfltltate  for  Co.    Proc.,    |   288.   and   tbe   latter  part  of  I   287.      8m 
Si  436-7.  ante. 

I  638.  [Am'd,  1877.]    AffldaTlta  to  be  filed. 

The  plaintiff  procuring  the  warrant  must,  within  ten  days 
after  the  granting  thereof,  cause  the  affidavits,  upon  which  it 
was  granted,  to  be  filed  in  the  office  of  the  clerk. 

Go.   Proc.,   last  MDtence  of  |  229. 

I  640.  Security  on  obtaininff  ^vvmrrwinU 

The  Judge,  before  granting  the  warrant,  must  require  a  written 
undertaking,  on  the  part  of  the  plaintiff,  with  sufficient  sureties, 
to  the  effect,  that  if  the  defendant  recovers  Judgment,  or  if  the 
warrant  is  vacated,  the  plaintiff  will  pay  all  costs,  which  may 
be  awarded  to  the  defendant,  and  all  damages,  which  he  may 
sustain  by  reason  of  the  attachment,  not  exceeding  the  sum 
specified  in  the  undertaking,  which  must  be  at  least  two  hundred 
and  fifty  dollars.  But  this  section  does  not  apply  to  a  case, 
where  the  action  is  brought  for  a  cause  specified  in  section  637 
of  this  act,  or  where  it  is  specially  prescribed  by  law  that 
security  may  be  dispensed  witn,  or  where  the  security  to  be 
given  is  specially  regulated  by  law. 

Id.,  f  230,  am'd.     See  i  811,  post. 

I  641.  Contents  of  vrarmnti  to  whom  dtreotod* 

The  warrant  must  be  subscribed  by  the  judge  and  the  plain- 
tiff's attorney,  and  must  'briefly  recite  the  ground  of  the  attach- 
ment. It  may  bo  directed,  either  to  the  sheriff  of  a  particular 
county,  or,  generally,  to  the  sheriff  of  any  county.  It  must 
require  the  sheriff  to  attach  and  safely  keep,  so  much  of  the 
property,  within  his  cOunty,  which  the  defenaant  has,  or  which 
he  may  have,  at  any  time  before  final  judgment  i^i  tbe  action, 
as  will  satisfy  the  plaintiff's  demand,  with  costs  and  expenses. 
The  amount  of  the  plaintiff's  demand  must  be  specified  in  the 
warrant,  as  stated  in  the  affidavit.  Warrants  may  be  issued  at 
the  same  time,  to  sheriffs  of  different  counties. 

Id.,  f  231,  am*d  and  enlarged.     See  ante,  {  55.     See  alfifo  Bale  18.  i 

i  642.  Validity  of  andertal&ins. 

It  is  not  a  defence  to  ap  action  upon  an  undertaking,  given  ^ 

upon  granting  a  warrant  of  attachment,  that  the  warrant  was 

granted  improperly,  for  want  of  jurisdiction,  or  for  any  other 

cause. 
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ARTICLB    SBCOND. 

Executing  the  warrant,  pending  the  aetian. 

Bm.  MS.  [Repealed.] 

M4.  Sheriff  mast  attach   property  of  defendant. 

646.  What  interest  in  real  pioperty  may  be  attained. 

640.  Attachment  of  unpalc    •ubaciiotlon  to  foreign  corporation. 

847.  intercMt    In    Khares   or   txinda. 

048.  Id.;   Dond,   note,   etc. 

048.  How   property   to    be   attached. 

600.  Certificate  of  defendant's  interest  to  be  furnished. 

661.  Peison    refusing   certlflcate  may    be  examined. 

662.  Itiabts   of   owner  or  master   or   ressels    by   which   goods   hart    btvo 

snipped. 

663.  Foregoing  section  not  to  apply   in  certain  cases. 

664.  Sheriff  must  make  inrentory. 

665.  Sheriff  may  maintain  actions. 

666.  Perishable  goods  and  animals  to  be  sold. 
•6T.  Claim  of  property;   how  tried. 

668.  Proceedings,  if  claimant  succeeds. 

ffSa.  Discharge  of  personal  property  from  attacbnieDts. 

669.  Finding,  not  to  prejudice  right  of  claimant. 
660.  Proceedings  on   claim  to   domestic   vessel. 

•61.  Aimralsers  to  be  sworn;  raluation  to  be  retnmed. 

662.  Undertaking  to  be  giren. 

663.  Vessel;   when  to  be  discharged. 

664.  When   undertaking  to   be   sued. 

666.  Defence   in   such   an  action;   plaintiff's   recovery. 

666.  Foreign  vessel;  bow  valued. 

667.  Notice  thereof. 

668.  Plaintiff   to   give   undertaking   with  sureties. 

669.  Vessel;   when   to  be  discharged. 

670.  Terms  on   which   debtor   may   claim  vessel. 

671.  672,  678.  When  vessel  to  be  sold. 
674.  Sheriff  to  keep  property. 

676.  Sheriff  may  be  directed  to  pay  money  into  court. 

676.  When  he  may  be  directed  to  relesse  or  deliver  property. 

677.  Plaintiff  may  bring  action  in  name  of  himself  and  the  sheriff. 

678.  How  leave  to  bring  such  action  procured. 

679.  Plaintiff  may  be  Joined  with  sheriff,  after  action  commenced. 

680.  Judge  to  direct  as  to  management  of  such  an  action,  etc. 

681.  Return  of  inventory;   how  enforced. 

§  643.    [Repealed,  1877.] 

S  644.  Sheriff  must  Attacb  property  of  defendftnt. 

The  sheriff  must  immediately  execute  the  warrant,  by  leTjiog 
upon  so  much  of  the  personal  and  real  property  of  the  defendant, 
within  his  county,  not  exempt  from  levy  and  sale  by  virtue  of 
an  execution,  as  will  satisfy  the  plaintiff's  demand,  with  the 
costs  and  expenses.  He  must  take  into  his  custody  all  books 
of  account,  vouchers,  and  other  papers,  relating  to  the  personal 
property  attached,  and  all  evidences  of  the  defendant's  title  to 
the  real  property  attached,  which  he  must  safely  keep,  to  be 
disposed  of,  as  prescribed  in  this  title.  The  sheriflP,  to  whom  a 
warrant  of  attachment  is  delivered,  may  levy,  from  time  to 
time,  and  as  often  as  is  necessary,  until  the  amount,  for  which 
it  was  issued,  has  been  secured,  or  final  jodfrment  has  been 
rendered  in  the  action,  notwithstanding  the  expiration  of  bit 
term  of  office. 

Co.  Proc.,  part  of  {  282,  and  2  R.  S.  4,  I  7  (2  Bdm.  4),  am*d. 

%  646.  What  Interest  In  real  property  may  he  attached. 

The  real  property,  which  may  be  levied  upon  by  virtue  of  a 
warrant  of  attachment,  includes  any  interest  in  pe«l  property, 
either  vested  or  not  vested  which  is  capable  of  bei&c  aueied  6f 
tne  defendant.     (See  ||  1263,  1874.) 
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S  046.  Attacbment  of  unpaid  ■ubscriptlon  to  forelvA  cor- 
poration. 

Under  a  warrant  of  attachment  against  a  foreign  corporation, 
other  than  a  corporation  created  by  or  under  the  laws  of  the 
United  States,  the  sheriff  may  levy  upon  the  sum  remaining 
unpaid  upon  a  subscription  to  the  capital  stock  of  the  corporation, 
made  by  a  person  within  the  county;  or  upon  one  or  more  shares 
of  stock  therein,  held  by  such  a  person,  or  transferred  by  him, 
for  the  purpose  of  avoidfng  payment  thereof. 
Substitute  for  part  of  U  1846,  ch.  234.  fi  1  (3  Edm.  680). 

I  Oi7.   [Ain*cl,  lf>ll.]     Interest  in  sliarea  or  bonds. 

The  rights  or  shares  which  the  defendant  has  in  the  stock 
of  an  asHuciatiou  or  corporation,  or  in  a  bond  negotiable  or  other- 
wise, together  with  the  interest  and  profits  thereon,  may  be  levied 
upon;  and  the  sherifTs  certificate  of  the  sale  thereof  entitles  the 
purchaser  to  the  same  rights  and  privileges,  with  respect  thereto, 
which  the  defendant  had  when  they  were  so  attached. 

Co.  Pr^c,  f  234,  and  final  clause  of  i  237.  Am'd  by  I^  1911,  ch.  419,  iQ 
effect   Sept.    1,   1911. 

S  64S.   [Am'd,  1877,  1907.1   Id.|   bond,  note,   ete. 

The  attachment  may  also  be  levied  upon  a  cause  of  action 
arising  upon  contract;  including  a  bond,  promissory  note,  or 
other  instrument  for  the  payment  of  money  only,  negotiable  or 
otherwise,  whether  past  due,  or  yet  to  become  due,  executed 
by  a  foreign  or  domestic  government,  state,  county,  public  officer, 
association,  municipal  or  other  corporation,  or  by  a  private 
person,  either  within  or  without  the  State;  which  belongs  to  the 
defendant,  and  is  found  within  the  county.  The  levy  of  the 
attachment  thereupon  is  deemed  a  levy  upon,  and  a  seizure  and 
attachment  of,  the  debt  represented  thereby.  The  attachment 
may  also  be  levied  upon  a  right  or  interest,  present  or  future  to 
any  of  the  property  or  estate  of  a  deceased  person  which  may 
belong  to  the  defendant  and  which  could  be  legally  assigned  by 
him  as  legatee  or  distributee,  whether  the  same  exists  by  reason 
of  the  provisions  of  a  last  will  and  testament  admitted  to  probate 
at  the  time  the  attachment  is  granted,  or  by  operation  of  the 
law  in  case  of  the  intestacy  of  the  deceased.  Levy  of  the  at- 
tachment thereupon  is  deemed  a  levy  upon,  and  a  seizure  and  j 
attachment  of,  the  rights  and  interests  of  the  defendant  at  the 
time  of  such  levy,  subject  to  the  rights  of  the  executor,  adminis- 
trator or  trustee  of  such  estate  to  administer  the  same  according 
to  law. 
Am'd  by  L.   1907,  ch.  318.    In  effect  Sept.   1,  1907. 

S  040.   [Am'd,  1889,  1907.1    How  property  to  be  attac^ed. 

A  levy  under  a  warrant  of  attachment  must  be  made  as 
follows: 

1.  Upon  real  property,  by  filing  with  the  clerk  of  the  county, 
where  it  is  situated,  a  notice  of  the  attachment,  stating  the  names 
of  the  parties  to  the  action,  the  amount  of  the  plaintiff's  claim,  as 
stated  in  the  warrant,  ind  a  description  of  the  particular  prop- 
erty levied  upon.  The  m/tice  must  be  subscribed  by  the  plaintifE's 
14  1»7 
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attorney,  adding  the  office  address;  and  must  be  recorded  and  in- 
dexed by  the  clerk,  in  the  same  book,  in  like  manner,  and  with 
like  effect,  as  a  notice  of  the  pendency  of  an  action. 

2.  Upon  the  personal  property,  capable  of  manual  delivery, 
including  a  bond,  promissory  note,  or  other  instrument  for  tii*.* 
payment  of  money,  by  taking  the  same  into  the  sherifiTs  actual 
custody.  He  mast  thereunon.  without  delay,  delirer  to  the  persou 
from  whose  possession  the  property  is  taken,  if  any,  a  copy  of 
the  warrant,  and  of  the  affidavits  upon  which  it  was  granted. 

3.  [Am'd,  1007.]  Upon  other  personal  property,  by  leaving  a 
ccrtiGcd  copy  of  the  warrant,  and  a  notice  -^'Jiowing  the  property 
attached,  with  the  person  holding  the  same;  or,  if  it  consists  of  a 
demand,  other  than  as  specified  in  the  last  subdivision  with  the 
person  against  whom  it  exists;  or,  if  it  consists  of  a  right  or 
share  in  the  stock  of  an  association  or  corporation,  or  interests 
or  profits  thereon,  with  the  president,  or  other  head  of  the  associa- 
tion or  corporation,  or  the  secretary,  cashier,  or  managing  agent 
thereof,  or  if  it  consists  of  a  right  or  interest  in  an  estate  of  a 
deceased  person  arising  under  the  provisions  of  a  will  or  under 
the  provisions  of  law  in  case  of  intestacy,  with  the  executor  or 
trustee  under  the  will,  or  the  administrator  of  the  estate. 

4.  [Added,    1K89.]     Upon   property   discovered   in   any  action 

brought  as  prescribed  in  subdivision  two  of  section  six  hundred 

and  flfty-five  of  this  act,  by  entering  in  the  proper  clerk's  office. 

the  judgment  rendered  in  said  action,  and  thereafter  levying  on 

said  property  in  the  manner  prescribed  in  subdivisions  one,  two 

and  three  of  this  section. 

Substitute  for  CJo.  Proc.,  S  225;  L.  1889,  ch.  504;  L.  1007,  ch.  318.    In  effect 
Sept.   1,   1JH)7.    Sep  §5  1370,  707,  708. 

§  650.  Certificate  of  defendant*ii  Interest  to  be  farnlalied. 

Upon  the  application  of  a  sheriff,  holding  a  warrant  of  attach- 
ment, the  president  or  other  head  of  an  association  or  corpora- 
tion, or  the  secretary,  cashier,  or  managing  agent  thereof,  or  a 
debtor  of  the  defendant,  or  a  person  holding  property,  including 
a  bond,  promissory  note,  or  other  instrument  for  the  payment 
of  money,  belonging  to  the  defendant,  must  furnish  to  the 
sheriff  a  certificate,  under  his  hand,  specifying  the  rights  or 
number  of  shares  of  the  defendant,  in  the  stock  of  the  associa- 
tion or  corporation,  with  all  dividends  declared  or  incumbrances 
thereon;  or  the  amount,  nature,  and  description  of  the  property, 
held  for  the  benefit  of  the  defendant,  or  of  the  defendant's  inter- 
est in  property  so  held,  or  of  the  debt  or  demand  owing  to  the 
defendant,  as  the  case  requires. 

Substitute  for  part  of  S  236,  Co.  Proc. 

S  Oni.   Pemon  refuHlnfip  certificate  may  be  examlaed. 

If  a  person,  to  whom  application  is  made,  as  prescribed  in 
the  la.st  sc»ction,  refus(\s  to  give  su<'h  a  certificate;  or  if  it  is  made 
to  appear,  by  affidavit,  to  the  satisfaction  of  the  court,  or  a  judge 
thereof,  or  the  o'inty  jndj,'e  of  the  county  to  which  the  warrant 
is  issued,  that  there  is  reason  to  suspect  that  a  certificate  given 
by  him  is  untrue,  or  that  it  fails  fully  to  set  forth  the  facts, 
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required  to  be  shown  thereby;  the  court  or  jiidjje  may  make  an 
order,,  directing  him  to  attend,  at  a  siwcitied  time,  and  at  a  place 
within  the  county  to  which  the  warrant  in  issued,  and  submit  to 
an  examination  under  oath,  concerning  the  same.  The  order  may, 
in  the  discretion  of  the  court  or  judge,  direct  an  appearance 
before  a  referee  named  therein. 

Substitute  for  remainder  of  |  236,  Co.  Proc. 


I  e52.   [Am'd,  1895.]      RIgrht«  of  owner  or  m«uiter  of 
•ela  by  wlilelft  goods  kave  been  nblppod. 

£xcept  as  otherwise  prescribed  in  the  next  section,  the  owner 
or  master  of  a  vessel,  on  board  of  which  goods  of  a  defendant 
against  whom  a  warrant  of  attachment  is  issued,  have  been 
shipped  for  •transportation,  without  reshipmeut  and  tranship- 
ment in  the  State,  to  a  port  or  place  without  the  State,  may 
transport  and  deliver  them  according  to  their  destination,  uot- 
^thstauding  the  warrant;  unless  the  plaintiff,  his  agent  or 
attorney,  executes  to  the  owner  or  the  master  of  the  vessel,  a 
written  undertaking,  with  sufficient  sureties,  in  a  sum  specilied 
therein,  to  pay  him  all  expenses,  damages,  and  charges,  which 
may  be  incurred  by  him,  or  to  which  he  may  be  subjected,  for 
unlading  the  goods  from  the  vessel,  and  for  all  necessary  deten- 
tion of  the  vessel,  for  that  purpose.  The  undertaking  must  be 
approved,  with  respect  to  its  form,  the  sum  specified  therein 
and  the  sufficiency  of  the  sureties,  by  a  judge  or  justice  of  the 
court,  or  the  county  judge  of  the  county  wherein  the  vessel  is 
situated,  or  in  the  city  and  county  of  New*  York,  by  a  justice  of 
the  supreme  court. 

U  1806,  cli.   946. 

I  653.  Foresolnar  seetlon  not  to  apply  in  certain  eases. 

The  last  section  does  not  apply,  where  the  owner  or  master 
before  the  shipment  of  the  goods,  had  actual  information  of 
the  granting  of  the  warrant,  or  where  he  has,  in  any  wise 
connived  at  or  been  privy  to,  the  shipment  thereof,  for  the 
purpose  of  screening  them  from  legal'  process,  or  of  hindering, 
delaying,  or  defrauding  creditors. 

I  054.  Sheriff  mast  ntake  Inventory. 

The  sheriff  must,  immediately  after  levying  under  a  warrant 
of  attachment,  make,  with  the  assistance  of  two  disinterested 
freeholders,  a  description  of  the  real  property,  and  a  just  and 
true  inventory  of  the  personal  property,  upon  which  it  was 
levied,  and  of  the  books,  vouchers,  and  other  papers  taken  into 
his  custody,  stating  therein  the  estimated  value  of  each  parcel 
of  real  property  attached,  or  of  the  interest  of  the  defendant 
therein,  and  of  each  article  of  personal  property,  enumerating 
such  of  the  latter  as  are  perishable.  The  inventory  must  be 
signed  by  the  sheriff  and  the  appraisers;  and  must,  within  Ave 
days  after  the  levy,  be  filed  in  the  office  of  the  clerk  of  the 
county,  where  the  property  is  attached. 

The  flz«t  cUiue  of  2  R.  S.  4.  I  8   (2  Bdm.  4),  am'd. 
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S  65S.  [Am'dy  1889.]    SherilK  may  maiBtaln  actions. 

The  sheriff  must,  subject  to  the  direction  of  tlic  court  or 
judge,  collect  and  receiye  all  debts,  effects,  and  things  in  action, 
attached  by  him.  lie  may  maintain  any  action  or  special  pro- 
ceeding, in  his  name,  or  in  the  name  of  the  defendant,  which 
is  necessary,  for  that  purpose,  or  to  reduce  to  his  actual  posses- 
sion an  article  of  personal  property,  capable  of  manual  delivery, 
but  of  which  he  has  been  unable  to  obtain  possession.  And  he 
may  discontinue  such  an  action  or  special  proceeding,  at  such 
time  and  on  such  terms,  as  the  court  or  judge  directs. 

2.  Where  the  summons  was  served  without  the  State,  or  by 
publication,  pursuant  to  an  order  obtained  for  that  purpose, 
as  prescribed  in  chapter  fifth  of  this  act;  and  where  the  defend- 
ant has  not  appeared  in  the  action  (otherwise  than  specially) 
but  has  made  default  and  before  entering  final  judgment,  the 
sheriff  may,  in  aid  of  such  attaehmeut,  maintain  an  action 
against  the  attachment  debtor,  and  any  other  person  or  per- 
sons, or  against  any  other  person  or  persons,  to  compel  the 
discovery  of  any  thing  in  action,  or  other  property  belonging 
to  the  attachment  debtor;  and  of  any  money,  thing  in  action, 
or  other  property  due  to  him,  or  held  in  trust  for  him,  or  to 
prevent  the  transfer  thereof,  or  the  payment  or  delivery  thereof, 
to  him  or  any  other  person,  and  the  sheriff  may,  in  aid  of  such 
attachment,  also  maintain  any  other  action  against  the  attach- 
ment debtor  and  any  other  person  or  persons,  or  against  any 
other  person  or  persons,  which  may  now  be  maintained  by  a 
judgment  creditor  in  a  court  of  equity,  either  before  the  return 
of  an  execution  in  aid  thereof,  or  after  the  return  of  an  execu- 
tion unsatisfied.  The  judgment  in  any  of  the  above-mentioned 
actions  must  provide  and  direct  that  the  said  property  shall  be 
appffed  by  the  sheriff,  to  the  satisfaction  of  any  judgment  which 
the  plaintiff  may  obtain  in  the  attachment  action. 

Go.  Pioc,  part  of  §  232,  am'd;  L.   1889,  cb.  604. 

^  6(I6«   tAm'd,  1877.]    Perlsliable  Kooda  and  fmimala  to  b« 

MUid. 

If  property  attached,  other  than  a  vessel,  is  perishable,  the 
court  or  judge  may,  by  an  order  made  with  or  without  notice, 
as  the  urgency  of  the  case  in  its  or  his  opinion  requires,  direct 
the  sheriff  to  sell  it  at  public  auction,  and  thereupon  the  sheriff 
must  sell  it  accordingly.  If  it  consists  of  live  animals,  the  same 
proceedings  may  be  had,  but  such  notice  shall  be  given  to  the 
parties  to  the  action,  of  the  application  for  the  order  as  the 
court  or  judge  prescribes.  The  order  directing  the  sale  must 
prescribe  the  time  and  place  of  the  sale,  and  notice  thereof  must 
be  given  in  such  manner,  and  for  such  time  as  is  prescribed  in 
the  order.  The  sheriff  must  retain  in  his  hands  the  proceeds 
of  the  sale,  after  deducting  his  expenses  as  allowed  by  the  court 
or  judge. 

Oo.  Proc.,  f  2S3;  and  2  B.  S.  4,  part  of  S  9  (2  Edm.  6).  am'd. 
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« 

1  967*   [Am'dt   1904.]    Claiin  of  property ;   liow   tried. 

•  If  goods  or  effects,  other  than  a  vessel,  attached  as  the  prop- 
erty of  the  defendant,  are  claimed  by  or  in  behalf  of  another 
person,  as  his  property,  an  affldavit  may  be  made  and  delivered 
to  the  sheriff,  in  behalf  of  such  person,  at  any  time  while  such 
goods  or  effects  or  the  proceeds  thereof  are  in  the  sheriff's  posses- 
sion, stating  that  he  makes  such  a  claim;  specifying  in  whole  or 
?n  part  the  property  to  which  it  relates,  and  in  all  cases  stating 
the  value  of  the  property  claimed  and  the  damages,  if  any,  over 
and  above  such  value,  which  the  claimant  will  suffer  in  case 
such  levy  is  not  released.  In  that  case,  the  sheriff  may,  in  his 
discretion,  empanel  a  jury  to  try  the  validity  of  the  claim. 

2  R.   S.  4,  8  10  (2  Edm.  6).    S«o  59  108  and  109.  ante.    L.   1904.  ch.  541. 
In  effect  Sept.  1,  1004. 

■ 

I  6S8.  tAni'd,   1896,   1904.]    Proeeedinfcs    if   claimant    sve* 
eeedii. 

If,   by  their  inquisition,   the  jury   finds   the   property   of  the 
goods  or  effects  to  have  been  in  the  claimant,  at  the  time  of  the' 
levy,  they  must  also  determine  its  value,  and  the  damages  above 
sQch  value  a8*specified  in  the  last  section.     Thereupon  the  oflicer 
must  forthwith  deliver  such  goods  or  effects  to  him  or  his  agent; 
unless  the  plaintiff  gives  an  undertaking  with  at  least  two  sufU^ 
cient  sureties,  to  the  effect  that  the  sureties  will  indemnify  him 
to  the  amount  therein  specified,  not  less  than  twice  the  value  of 
the  goods  and  effects  and  damages  as  determined  by  the  jury, 
and  .two  hundred  and  fifty  dollars  in  addition  thereto,  against 
all  damages,    costs   and   expense  *,   in   an   action  to   be   brought 
against  him   by   any  person,  by  the  claimant,  his  assignee,  or 
other  representative,  by  reason  of  the  levy  upon,  detention,  or 
sale  of  any  of  the  goods  or  effects,  by  virtue  of  the  attachment. 
If  the  undertaking  is  given,  the  officer  must  detain  the  goods  or 
effects,  as  the  property  of  the  defendant.     Where  an  undertaking 
is  given  to  indemnify  the  sheriff,  he  must,  within  two  days  after 
the  giving  of  said  undertaking,  cause  the  same  to  be  filed  in  the 
office  of  the  court  out  of  which  the  attachment  was  issued,  and 
■serve  upon  the  claimant  or  his  agent,  and  the  attaching  creditor 
or  attorney,  whose  name  is  subscribed  to  the  warrant  of  attach- 
ment, a  copy  of  said  undertaking,  with  a  notice  of  the  justifica- 
tion of  the  sureties  thereon.     The  justification  must  take  place 
before  a  judge  of  the  court  out  of  which  the  attachment  was 
issued,  at  a  time  to  be  specified  in  the  notice,  which  must  not  be 
less  than  two  nor  more  than  five  days  after  the  serving  of  the 
said  rotice.     For  the  purpose  of  justification,  each  of  the  sure- 
ties upon  the  undertaking  must  attend  before  the  judge  at  the 
time  and  place  mentioned  in  the  notice,  and  be  examined  on  oath 
on  the  part  of  th^  claimant,  or  his  agent  or  attorney,  touching 
his  sufficiency,  In  such   manner  as  the  jud^e,   in  his  discretion, 
thinks  proper.     The  examination  may  bo  adjourned  from  day  to 
day  until  It  fa  completed,  but  such  adjournment  must  always  be 
10  the  next  judicial  day.     If  required  by  the  claimant,  his  as- 
sifmee  or  other  representative,  the  examination  must  be  reduced 
to" writing  and  subscrihed  by  the  sureties.     If  the  judge  finds  the 
sureties  snfllcient  he  must  annex  the  examination  to  the  under- 
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Inking,  endorse  his  allowance  thereon,  and  cause  the  said  under- 
taking, together  with  the  examination  of  the  sureties,  to  be  tiled 
with  the  clerk  of  the  court.  Thereupon  the  sherid  is  released 
and  discharged  from  all  liability,  by  reason  of  the  taking  and 
detention  of  the  property  seized.  When  any  such  undertakiog 
shall  have  been  approved  and  tiled,  as  hereinbefore  provided,  the 
clerk  of  the  court  in  which  the  same  shall  be  filed  shall  imme- 
diately index  the  same  in  the  general  index  book  in  his  office 
under  the  title  of  the  suit  in  which  the  attachment  is  issued. 
2  R.  S.  4,  9  11;  li.  180S,  ch.  862;  L.  1904,  ch.  B41.    In  effect  Sept.  1.  1904. 

9  6S8-a.    [Added,   1904.]    Dlscliarflre  of  pemonal   property 
from  attachments. 

If  goods  or  effects,  other  than  a  vessel,  attached  as  the  prop- 
erty of  the  defendant,  or  any  portion  thereof,  are  claimed  by 
OP  in  behalf  of  another  person,  such  claimant  may,  within  five 
days  after  the  levy  of  the  attachment,  apply  to  the  judge  who 
granted  the  warrant,  or  to  the  court,  for  an  order  to  discharge 
the  attachment,  as  to  the  whole  or  a  part  of  the  property  at- 
tached. Upon  such  an  application  the  claimant  'must  give  to 
the  sheriff  an  undertaking  with  at  least  two  sufficient  sureties 
who  must  justify  in  double  the  value  of  the  property  claimed, 
as  appraised  in  the  inventory  of  the  property  attached.  The 
undertaking  must  be  conditioned  to  the  effect  that  in  an  action 
to  be  brought  on  the  undertaking,  the  claimant  will  establish 
that  he  was  the  owner  of  such  goods  or  effects  at  the  time  of 
the  levy  thereon;  and  that  in  case  of  his  failure  to  do  so,  he  will 
pay  to  the  sheriff  the  full  value  of  the  property  so  claimed  with 
interest  from  the  date  thereof  together  with  the  costs  of  the 
action.  Sections  six  hundred  and  ninety  and  six  hundred 
and  ninety -one  shall  apply  to  an  undertaking  given  as  pre- 
scribed in  this  section.  Upon  such  an  undertaking  being  given 
and  after  justification  of  the  sureties  if  re<iuired,  the  court  or 
judge  must  make  an  order  discharging  the  property  so  claimeil 
from  the  attachment,  upon  payment  by  the  claimant  of  the 
sheriff's  fees  and  necessary  disbursements.  Thereupon  and  upon 
such  payment,  the  sheriff  must  discharge  the  same  accordingly, 
notwithstanding  that  the  plaintiff  may  have  given  an  undertaking 
as  provided  in  section  six  hundix»d  and  fifty-eight.  The  court  or 
judge  may,  upon  the  application  of  the  plaintiff  or  of  the  claim- 
ant at  any  time  l)efore  the  warrant  is  vacated  or  annulled,  upon 
notice  to  all  parties  in  interest,  direct  the  sheriff  to  commence 
an  action  upon  the  undertaking,  upon  such  terms  and  conditions 
and  under  such  regulations  as  it  or  he  deems  just.  In  such  an 
action,  the  claimant  may  show,  in  bar  of  a  recovery,  that  he  was 
the  owner  of  the  said  property  attached.  If  judgment  passes 
against  the  claimant  the  plaintiff  is  entitled  to  recover  the  valm* 
of  the  said  property  with  interest  from  the  date  of  the  under- 
taking with  the  costs  of  the  action.  Neither  the  giving  of  the 
undertaking  as  prescribed  in  this  section,  nor  the  recovery  of 
any  judgment  thereon,  shall  affect  in  any  manner,  the  right,  if 
any,  of  the  defendant  in  the  attachment  action  in  or  to  the  prop- 
erty discharged  from  the  attachment,   nor  shall  this  Bection  be 
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construed  as  affecting  or  impairing  any  otiicr  right  or  remtnly 
which  any  person  might  otherwise  have  in  respect  t(^  the  prop- 
ertv  attached. 

L.  1904,  cb.  298.    In  effect  Sept.  1,  1904. 

S  6S0.  Flndliiar»  not  to  prejudice  rlvht  of  claimant. 

If  the  property  is  found  to  be  in  the  defendant,  the  finding 
uoes  not  prejudice  the  right  of  the  claimant  to  bring  an  action, 
10  recoTer  the  goods  or  effects,  or  the  value  thereof. 

1  060.  Proceedlnya  on  claim  to  domestic  vessel. 

Where  a  vessel,  belonging  to  a  port  or  place  in  the  United 
States,  or  a  share  or  interest  therein,  is  attached,  the  court  or 
judge,  on  the  application,  within  thirty  days  thereafter,  of  a 
person  claiming  title  thereto,  or  of  his  agent,  must  appoint  three 
indifferent  persons  to  make  a  valuation  thereof. 

2  R.  8.  5.  S  13  (2  Edm.  B). 

S  061.   [Am'd,   1877.]    Appraisers   to   be   STVorai   valuation 
to  be  retnrned. 

A  valuation  of  a  vessel,  or  of  a  share,  or'  interest  therein,  made 
as  prescribed  in  this  article,  must  be  in  writing,  and  subscribed 
by  the  appraisers;  each  of  whom  must  take  and  subscribe  an 
affidavit,  annexed  thereto,  to  the  effect,  that  the  valuation  is, 
in  all  respects,  just  and  fair,  and  that  the  value  of  the  vessel, 
share,  or  interest,  is  truly  stated  therein,  according  to  the 
deponent's  belief.  The  valuation  must  be  immediately  returned 
to  the  court  or  judge;  and,  after  an  undertaking  is  given,  or  after 
the  expiration  of  the  time  to  give  an  undertaking,  as  prescribed 
in  the  next  section,  it  must  be  delivered  to  the  sheriff. 

f  668.  Vadertaklnv  to  be  viven. 

Within  two  days  after  the  valuation  is  returned,  the  claimant 
or  his  agent  may  execute  an  undertaking  to  the  sheriff,  with 
sufficient  sureties,  approved  by  the  court  or  judge,  who  must 
justify  in  twice  the  appraised  value,  to  the  effect,  that,  in  an 
action  to  be  brought  on  the  undertaking,  the  claimant  will 
establish  that  he  was  the  owner  of  the  vessel,  share,  or  interest,  ^ 

nt  the  time  of  the  levy  thereupon;  and  that,  in  case  of  his  failure 
to  do  so,  he  will  pay  the  amount  of  the  valuation,  with  interest 
from  the  date  of  the  undertaking,  to  the  sheriff;  or,  if  the  war- 
rant is  vacated  or  annulled,  to  the  defendant,  or  his  personal 
representative. 
2  B.  S.  5.  8  14. 

k 
$  668.  Vessel  I  trben  to  be  dlscbargred. 

Upon   such   an   undertaking  being   executed   and   delivered   to 
the  sheriff,  tbe^  court  or  jud«^  must  make  an  order,   directing 
the  vessel  cr  sha're  to  be  discharged  from  the  attachment.'    There- 
upon the  sheriff  must  discharge  the  same  accordingly. 
M..  i  in.  ^ 
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§  664.  liVl&«A  nndertaktnv  to  be  sued. 

The  court  or  judge  may,  upon  the  application  of  either  party, 
at  any  time  before  the  warrant  is  vacated  or  annulled,  direct 
the  sheriff  to  commence  an  action  upon  the  undertaking,  upon 
such  terms  and  conditions,  and  under  such  regulations,  between 
him  and  the  applicant,  as  it  or  he  deems  just.  And  if  the  warrant 
of  attachment  is  vacated  or  annulled,  the  defendant  in  the 
attachment,  his  assignee  or  personal  representative,  may  com- 
mence and  maintain  an  action  upon  the  undertaking,  or  may 
be  substituted,  in  place  of  the  sheriff,  in  an  action  pending 
thereupon. 

Substitute  tor  2  B.  S.  6,  8  16. 

§  665.  Defence  In  sneli  an  action  p  plaintilTa  recoverx. 

In  such  an  action,  the  claimant  may  show,  in  bar  of  a  recovery, 
that  he  was  the  owner  of  the  vessel,  share,  or  interest,  at  the 
time  when  it  was  attached.  If  judgment  passes  against  him, 
the  plaintiff  is  entitled  to  recover  the  amount  of  the  valuation, 
with  interest  from  the  date  of  the  undertaking. 
Id..  8  IT,  ftm'd. 

8  666.  Foreign  vessel  |  hour  valued. 

Where   a  foreign    vessel,    or   a   share    or   interest   therein,    im 

attached,  it  must  be  valued*  as  prescribed  in  sections  G60  and 

GGl  of  this  act,  upon  .the  application  of  a  person,  who  makes 

affidavit,  to  the  effect  that  he  is  the  owner  thereof,  or  that  he 
18  the  agent  of  a  perspn,  naming  him*  and  his  residence,  whom 

he  believes  to   be   the  owner  of  the  vessel,  share,  or   interest 
attached. 
Id.,  8  18- 

8  €167.  Notice  thereof. 

Such  notice  of  the  application  must  be  given  to  the  plaintiff, 
as  the  court  or  judge  deems  reasonable. 

Id.,  8  l(^. 

8  668.  Plaintiff  to  vIve  nndertakingr  with  snretles. 

Within  three  days  after  the  valuation  is  returned,  the  plaintiff 
must  give,  to  the  person  in  whose  behalf  the  claim  is  made,  an 
uiulifrtaking,  with  suOlcient  sureties,  approved  by  the  court  or 
judge,  who  must  justify  in  twice  the  appraised  value,  to  the  effect 
that  they  will  pay  such  damages  as  may  be  recovered  for  seizing 
tlie  vessel,  share,  or  interest,  in  an  action  brought  against  the 
sheriff,  or  the  plaintiff  in  the  attachment,  within  three  months 
from  the  approval  of  the  undertaking,  if  it  appears  therein  that 
the  vessel,  share,  or  interest  belonged,  at  the  time  of  attaching 
it,  to  the  person  in  whose  behalf  the  claim  is  made. 

Id.,  8  20. 

8  669.  Teasel  I  when  to  be  discharged. 

Unless  such  an  undertaking  is  given,  the  court  or  judge  must 
grant  an  order  discharging  the  vessel,  share,  *  or  interest  so 
claimed,  from  the  attachment;  whereupon  the  sheriff  must  dis- 
charge the  same  accordingly. 

Id.,  8  n. 
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8  OTO.  Term*  on  whlc1&  debtor  luay  claim  -vessel. 

If,  after  such  un  undertaking  is  given  by  the  plaintiff,  the  war- 
rant is  vacated  or  annulled,  or  the  attachment  is  discharged  as 
to  the  veissel,  share,  or  interest,  the  defendant  or  his  agent  is 
entitled  to  claim  the  same,  or  the  proceeds  thereof,  if  it  has  been 
Kold,  only  upon  his  showing,  to  the  satisfaction  of  the  coui*t  or 
judge,  mat  the  undertaking  has  been  discharged;  or  giving  to 
the  plaintiff  an  undertaking,  with  sufficient  sureties,  approved  by 
I  he  court  or  judge,  who  must  justify  in  twice  the  ajppraised 
value,  to  the  effect,  that  they  will  indemnify  the  plaintiff  against 
all  diarges  and  expenses,  in  consequence  of  the  undertaking. 

2  R.  S.  0,  9  23,  amU 

9  eTl.  'When  vessel  to  be  sold. 

If  the  undertaking  of  the  plaintiff  is  not  discharged,  or  he  is'  not 
indemnified,  as  prescribed  in  this  article,  within  one  month  after 
the  defendant  becomes  entitled  to  claim  the  vessel,  share,  or  in- 
terest, ds  so  prescribed,  it  may  be  sold  by  the  sheriff,  in  whose 
custody  it  is,  upon  an  order  of  the  court  or  judge;  and  the  pro- 
ceeds of  the  sale  must  be  paid  to  the  persons  who  executed  the 
undertaking,  for  their  indemnity. 

Id.,  8  24- 

9   672.  Tbe  same. 

If  a  claim  is  not  made,  by  or  in  behalf  of  an  owner  of  a  domes- 
tic vessel,  or  of  a  share  or  interest  therein,  within  thirty  days 
after  it  is  attached,  or  if  the  proper  undertaking  is  not  executed 
by  the  claimant;  or  if  a  claim  is  not  made,  within  that  time,  by 
or  in  behalf  of  the  owner  of  a  foreign  vessel,  or  of  a  share  oi 
interest  therein;  the  vessel,  share,  or  interest,  may  be  sold  by 
the  sheriff,  under  an  order  of  the  court  or  judge,  upon  the  appli- 
cation of  the  plaintiff,  if,  in  the  opinion  of  the  court  or  judge,  ik 
sale  is  necessary. 
Id.,  8  20. 

I   678.  Tbe   same. 

Where  a  share  or  interest  in  a  vessel,  foreign  or  domestic,  is 
attached,  if  the  proper  claim  to  it  is  not  made,  by  or  in  behalf  of 
an  owner  thereof,  within  thirty  days  thereafter,  it  may  be  sold 
by  the  sheriff,  under  an  order  of  the  court  or  judge,  upon  the 
application  of  a  joint  owner,  or  his  agent. 

Id.,  9  2G. 

9  674.  [Am'dy  1877.]      Sheriff  to  keep  property. 

The  sheriff  must  keep  the  property  attached  by  him,  or  the 
proceeds  of  property  sold,  or  of  a  demand  collected  by  him,  to 
answer  any  judgment  that  may  be  obtained  against  the  defend- 
ant in  the  action. 

Co.   Proc.,   part  of  f  232. 

9  675.  Sheriff  may  be  directed  to  pay  money  Into  eonrt. 

But  the  court,  upon  the  application  of  either  party  to  the  ac- 
tion, may  direct  the  sheriff,  either  before  or  after  the  expiration 
of  his  term  of  office,  to  pay  into  court  the  proceeds  of  a  demand 
collected,  or  property  sold;  or  to  deposit  them  in  a  designated 
bank  or  trust  company,  to  be  drawn  out  only  upon  the  order  of 

the  court. 
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I  ertt.  [Am'd,  1877.  J    Wl&e«  lie  mmy  be  directed  lo  rei««M«^ 
or  deliver  property. 

Where  the  proceeds  of  the  property  sold,  aud  of  the  deiuaudt* 
collected  by  tiie  sheriH,  exceed  the  amouut  of  the  plaiutiit  s  de 
maud,  with  the  costs  and  expenses,  aud  of  all  otuer  wan-uuu  of 
attachment  or  executions  in  the  sheritii's  hands,  charges  ble  upoi: 
the  same;  the  court,  or  the  judge  who  granted  the  warraut,  upon 
the  application  of  the  defendant,  or  of  an  assignee  of,  or  pur- 
chaser from  the  defendant,  and  upon  notice  to  tUe  plaintiff,  anil 
the  plaintiffs  in  the  other  warrants  or  executions,  may,  at  an> 
time  during  the  pendency  of  the  action,  make  an  order  directini; 
the  sheriff  to  pay  over  the  surplus  to  the  applicant,  and  to  release 
from  the  attachment  the  remaining  real  and  personal  property- 
attached. 


I  6T7.   [Am*d,  1880.]    Plaintiff  in«r  brln^  action  in  ni 
ot  blntself  and  the  slteriff. 

The  plaintiff,  by  leave  of  the  court  or  judge,  procured  as  pre- 
scribed in  the  next  section,  may  bring  and  maintain,  in  the  name 
of  himself  and  the  sheriff  jointly,  by  his  own  attorney,  and  at  hM 
own  expense,  any  action  which,  by  the  prorisions  of  this  title, 
may  be  brought  by  the  sheriff,  to  recover  property  attached,  or 
the  value  thereof,  or  a  demand  attached,  or  upon  an  undertaking 
given  as  prescribed  in  this  title,  by  a  person  other  than  the 
plaintiff;  tne  plaintiff,  in  his  own  name  and  the  sheriff's  jointly, 
may  also  bring  and  maintain  any  action  which,  by  the  pi*ovisions 
of  subdivision  two  of  section  six  hundred  and  fifty-five  of  article 
second  of  this  title,  may  he  brought  by  the  sheriff.  The  sheriff 
must  receive  the  proceeds  of  such  an  action,  but  he  is  not  liabU* 
for  the  costs  or  expenses  thereof.  Costs  may  be  awarded,  in 
such  an  action,  against  the  plaintiff  in  the  warrant,  bat  not 
against  the  sheriff. 
Substitute  for  Co.  Proc.,  S  238;  L.   1880,  ch.  604. 

S  678.  Homr  lenire  to  brlntr  •nch  action  procnrcd. 

The  court  or  judge  must  grant  leave  to  bring  such  an  action, 
where  it  appears,  that  due  notice  of  the  application  therefor  has 
been  given  to  the  sheriff;  but,  before  doing  so,  the  court  or  judge 
may  re<iuiro  that  notice  of  the  application  be  given  to  the  plain- 
tiff, in  any  other  warrant  against  the  same  defendant.  And  such 
terms,  conditions,  ami  regulations  may  bo  imposed,  in  the  order 
granting  leave,  as  the  court  or  judge  thinks  proper,  for  the  due 
protection  of  the  rights  and  interests  of  alt  persons,  interested 
in  the  disposition  of  the  proceeds  of  the  action. 

I*. 

8  679.  Plaintiff  mar  be  Joined  "with  nheriff,  after  acttoai 
oommenced. 

Leave  may,  in  like  manner  and  with  like  effect,  be  granted  to 
the  plaintiff  in  the  warrant,  to  be  joined  with  the  sheriff.  In  an 
action  brought  by  the  sheriff,  in  a  case  where  he  might  have 
procured  leave  to  bring  the  action,  as  prescribed  in  the  last  two 
sections.  T'pon  an  application  therefor,  the  court  or  judge  may, 
in  a  proper  case,  require  the  plaintiff  to  provide  for  the  expenses 
!n  the  action,  already  incurred  by  the  sheriff.  The  app1icatioi> 
mast  be  denied,  in  case  of  an  unreasonable  delay  In  making  it 
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or  where  an  application  was  made,  before  the  action  was  brought, 
and  the  plaintiff  neglected  or  refused,  without  a  good  excuse 
therefor,  to  comply  with  the  terms,  conditions  or  regulations,  then 
imposed. 

9  680.  Jiidve  to  direct  as  to  m«Bii«eiiieBt  of  s«clft  mm  ac« 
tlon,  etc. 

The  court  or  judge  may,  u^wn  the  Application  of  the  sheriff,  or 
of  the  defendant  in  the  warrant,  during  the  pendency  of  an  ac- 
tion, brought  as  prescribed  in  the  last  three  sections,  direct  as  to 
the  conduct,  discontinuance,  or  settlement  of  the  same,  and  as  to 
the  application  or  disposition  of  the  money  or  property  recovered 
therein,  as  justice  requires. 

f  681.  RetttFii  of  Inventory  f  ho«r  enforced. 

Upon  the  application  of  either  party,  and  proof  of  the  negle»"t 
of  the  sheriff,  the  court  or  judge  may,  by  order,  require  the  sheriff 
to  return  an  inventory.     Disobedience  to  such  an  order  may  be 
punished,  as  a  contempt  of  the  court. 
3  R.  3.  13.  9  66  (2  Edm.  14).    See  post.  I  712. 
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ARTIOI^B   THOID. 

VaeaHng  or  modifying  the  toarrant;  di»^argiingth€atta€hmmt» 

Bee.  682.  Motion  to  Tacate  or  modify  warrant,  or  Increaee  Mcuntj. 
ttS.  How  motion  must  be  made;  opposing  it  by  new  proels. 
684-685.   [Repealea.j 

686.  Wben  prior  motion   not  to  prejadice  aabseqnent  motiea. 

687.  Defradant  may  apply  for  dlecbaife  of  attacbJnent. 

688.  Undertaking  to  be   glTon. 

689.  Application  by   one  of  several  defendants. 
680.  Sureties  to  Justify  if  required. 

691.  Sberiff  may  retain  property  untU  jostlllcstlOB. 
602.  Foregoing  prorislons  applicable  to  Tessela. 
608.  Partners  may   apply  to  dlscbarge  attacbment. 

604.  Undertaking  to  be   given. 

605.  Court  or  judge  may  ascertain  valne. 

686.  When  plaintiff  entitled  to  notice  of  any  application,  etc. 

I  682.  [Am'd,  18T7.]    Motion  to  T»eate  or  modify  warratnty 
or  increaso  seourlty. 

The  defendant,  or  a  person  who  has  acquired  a  lien  upon,  or 
Interest  in,  his  property,  after  it  was  attached,  may,  at  any  time 
before  the  actual  application  of  the  attached  property,  or  the 
proceeds  thereof,  to  the  payment  of  a  judgment  recovered  in  the 
action,  apply  to  vacate  or  modify  the  warrant,  or  to  increase  tlie 
security,  given  by  the  plaintiff,  or  for  one  or  more  of  those  formB 
of  relief,  together,  or  m  the  alternative. 

Substitute  for  part  of  |  241,  Go.  Proc. 

I  683.  HOMT  motion  mnst  be  made)  opposing  it  by  new 
proofn. 

An  application,  specified  in  the  last  section,  may  be  founded 
onl^  upon  the  papers  upon  which  the  warrant  was  granted;  in 
which  caee,  it  must  be  made  to  the  court,  or,  if  the  warrant  was 
granted  by  a  judge  out  of  court,  to  the  same  judge,  in  court  or 
out  of  court,  and  with  or  without  notice,  as  he  deems  proper. 
Or  it  may  be  founded  upon  proof,  by  affidavit  on  the  part  of  the 
defendant:  in  which  case,  it  must  be  made  to  the  court,  or,  if 
the  warrant  was  granted  by  a  judge  out  of  court,  to  any  judge 
of  the  court,  upon  notice;  and  it  may  be  opposed  by  new  proof, 
by  affidavit,  on  the  part  of  the  plaintiff,  tending  to  sustain  any 
ground  for  the  attachment,  recited  in  the  warrant,  and  no  other, 
unless  the  defendant  relies  upon  a  discharge  in  bankruptcy,  or 
upon  a  discharge  or  exoneration,  granted  in  insolvent  proceed- 
ings; in  which  case,  the  plaintiff  may  show  an^  matter,  in  aToid- 
ance  thereof,  which  he  might  show  upon  the  trial. 

i  684.  [Repealed,  1877.] 

i  685.  [Repealed,  1877.] 

i  686.  [Am'd,  1877.]  IVben  prior  motion  not  to  prelndieo 
■nbaeqnent  motion. 

The  denial  of  such  an  application  does  not  prejudice  a  subse- 
quent application,  spnsonably  made,  founded  upon  the  failure  of 
a  complaint  which  bnd  not  been  filed  or  served  at  the  time  of 
the  former  applicntion.  to  sot  forth  any  of  the  causes  of  action 
mentioned  in  section  6^{5  and  section  637  of  this  act. 
0ee  f  668,  ante. 
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1   687/  [Ani'd,  1900.]     Defeii^iuit  maty  applr  for  dlsokmri^e 
€pT  «ttaeliment. 

The  defendant  may,  at  any  time  after  he  has  appeared  in  the 
action,  apply  to  the  judge  who  granted  the  warrant,  or  to  the 
eourt,  for  an  order  to  discharge  the  attachment,  as  to  the  whole 
or  a  part  of  the  property  attached. 

Sabstitnte   for   a   portion   of   Go.    Proc.    {   240;    L.    1906,    cb.  Wt,    In  eCteo* 
1. 1, 1906. 


I  688.  [Am'd,  1806.]     Vndertaklnv  to  b«  viven. 

Upon  such  an  application,  the  defendant  must  give  an  under- 
taking, with  at  least  two  sufficient  sureties,  to  the  effect  that  he 
-will,  on  demand,  pay  to  the  plaintiff  the  amount  of  any  judg-' 
ment  which  may  be  recovered  in  the  action  against  him,  not  ex- 
ceeding a  sum  specified  in  the  undertaking,  with  interest.  The 
sum  so  specified  must  be,  at  least  equal  to  the  amount  of  the 
plaintiffs  demand,  as  sfiecified  in  his  affidavit;  or,  at  the  option 
of  the  defendant,  equal  to  the  appraised  value,  according  to  the 
inventory,  of  the  property  attached;  or,  if  the  application  is  to 
discbarge  the  attachment,  as  to  a  part  only  of  the  property  at- 
tached, to  the  appraised  value  of  that  portion.  Upon  such  ap- 
plication being  made  after  final  judgment,  the  defendant  must 
give  the  security  required  to  perfect  an  appeal  to  the  court  of 
fl]ipeals  from  a  final  judgment,  of  the  same  amount  or  to  the  same 
effect,  and  to  stay  the  execution  thereof. 
Substitute  for  tbe  lint  two  lentencM  of  tbe  Cto.  Proc.  {  941;  L.  IMIl 
am.   In  «ffeet  Seot.  1. 19M. 


Applieatiom  ¥r  •*&«  •<  sev-eral  d«femdsat«« 

Where  there  are  two  or  more  defendants,  and  an  application 
is  made,  as  prescribed  in  the  last  two  sections,  by  one  or  more, 
out  not  by  all  of  them,  the  undertaking  must  provide  for  the 
payment  of  any  judgment,  which  may  be  recovered  against  any 
of  the  defendants  in  the  action,  unless  the  applicant  makes  proof, 
by  affidavit,  to  the  satisfaction  of  the  court  or  judge,  that  the 
property,  with  respect  to  which  the  application  is  made,  belongs 
to  him  separately;  in  which  case,  the  undertaking  must  provide 
for  the  payment  of  any  judgment,  which  may  be  recovered  in  thf 
action  against  the  applicant,  either  alone,  or  jointly  with  any 
other  defendant.  Where  an  application  is  made,  as  prescribed  in 
this  section,  at  least  two  days  notice  thereof,  with  a  copy  of  the- 
affidavit,  must  be  served  upon  the  plaintiff's  attorney,  who  may 
oppose  the  application  by  proof,  by  affidavit,  that  one  or  more  of 
the  other  defendants  own,  or  have  an  interest  in  the  property. 

§  690.     [Am'd,  1877.]    Svretien  to  Jnatlfy  if  reQvired. 

An  undertaking,  given  as  prescribed  in  the  last  two  sections, 
must  be  forthwith  filed  with  the  clerk.  A  copy  thereof,  with 
a  notice  of  the  filing,  must  be  forthwith  served  upon  the  plaintiffs 
attorney;  who  may,  within  three  days  thereafter,  give  notice  to 
the  sheriff,  that  he  excepts  to  the  sufficiency  of  the  sureties. 
Thereupon  the  sureties  must  justify,  upon  the  like  notice,  and  is 
like  manner,  as  bail  upon  an  arrest;  or  a  new  undertaking  must 
be  given,  with  new  sureties,  who  must  justify  in  like  manner.  If 
the  plaintiff  does  not  except,  as  prescribed  in  this  section,  he  is 
deemed  to  have  waived  all  objection  to  the  sureties. 
0».  Fwc.,  part  of  i  241,  am'd.    ,^^      *  * 
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I  601.  Sheriff  mAy  retain  property  until  Jnatlfientlon. 

The  sheriff  is  responsible  for  the  sufficiency  of  the  sureties;  and 
he  may  retain  possession  of  the  property  attached,  and  the  pro- 
ceeds thereof,  nntil  the  objection  to  tnem  is  waiTed,  as  prescribed 
in  the  last  section,  or  they,  or  the  new  sureties,  justify. 

14.,  part  of  the  same  soetkm. 

§  CI8SB.  ForeflTOlnv  provision*  nppllcnble  to  Teasels. 

The  last  five  sections  are  applicable,  where  a  vessel,  or  a  share 
or  interest  therein,  is  attached.  If  it.  is  necessary,  to  enable  the 
defendant  to  discharge  the  attachment,  the  court  or  judge  may, 
hy  order,  stay  any  proceeding  specified  in  article  scHiond  of  tma 
title,  or  extend  the  time  to  do  any  act  therein  specified. 

g  ftOS.  [Am>d»  1912.]  Pnrtners  may  npply  to  dlsehnrc<o 
nttfltchnaent. 

If  a  warrant  of  attachment  is  levied  upon  the  interest  of  one  or 
more  partners,  in  the  property  of  a  partnership,  the  other  part- 
ners, or  any  of  them,  may  at  any  time  before  final  judgment, 
apply  to  the  judge  who  granted  the  warrant,  or  to  the  court, 
upon  an  affidavit  showing  the  facts,  for  an  order  to  discharge  the 
attachment,  as  to  that  interest. 

Am'd  by  L.  1012.  ch.  389,  ta  tftet  Apr.  10,  19IS. 

I  684.  [Am'dy  1877,  1012.]      Undertaking  to  be  irlT«a. 

Upon  such  an  application,  the  applicant  must  give  an  under- 
taking, with  at  least  two  sufficient  sureties,  to  the  effect  that  they 
will  pay  to  the  sheriff,  on  demand,  if  judgment  is  recovered 
against  the  defendant  whose  interest  in  a  partnership  is  so  levied 
upon,  an  amount  not  exceeding  a  sum,  specified  in  the  under- 
taking, which  must  not  be  less  than  the  value  of  the  interest  of 
the  defendant,  in  the  property  seized  by  virtue  of  the  attachment, 
as  fixed  by  the  court  or  judge.  If  the  value,  in  the  opinion  of  the 
court  or  judge,  is  uncertain,  the  sum  shall  be  such  as  the  court  or 
judge  determines. 
Am'd  by  L.  1912.  ch.  889,  In  affect  Apr.   10,  1912. 

I  eos.   Court  or  Jndffo  may  ascertain  ▼alue. 

For  the  purpose  of  fixing  the  sum,  or  determining  the  suffi- 
ciency of  the  sureties,  the  court  or  judge  may  receive  affidavits  or 
oral  testimony,  or  may  direct  a  reference. 

I  69e.  "Wlien  plaintiff  entitled  to  notice  of  any  appUca. 
tlon,  etc 

The  court  or  judge  may  direct,  that  the  plaintiff  have  notice  of 
an  application  for  a  discharge  of  property,  as  prescribed  in  this 
article^  or  of  the  hearing  under  an  order  of  reference,  made  as 
prescribed  in  the  last  section;  and  if  the  applicant  does  not  ap- 
pear, where  notice  has  been  given,  the  application  may  be  dis- 
missed or  denied. 

ISO 
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ARTICUS  FOURTH. 

Regulations  where  there  are  two  or  more  loarranis  agaimai  the 

same  defendant, 

8«c.   W.  Preferences  of  two  or  more  warrants. 
688.  Rule  as  to  lerj  aoder  a  Junior  warrant. 
609-700.   [Repealed.} 

701.  Undertaking,    by   Junior   attaching   creditor,    to   prerent   release  eC 

foreign  resiiel. 

702.  Bule  aa  to  wubsequent  attacbment  of  foreign  Tesael. 

703.  RlKhta  of  Junior  plaintiff  In   action  by   senior  plaintiff  and  sherilT 

Jointly. 

704.  Junior  plaintiff  may   bo   allowed    to   commence  action  Jointly  wit^ 

Hherin. 

705.  Rigkta  of  third  and  other  anbeequeat  attaching  creditors. 

I  097.  PreffereaeeB  of  t^vro  or  more  ^rarr&nts. 

Wh4»re  two  or  more  warrants  of  attachment,  against  the  same 
defendant,  are  delWered  to  the  sheriff  of  the  name  county,  to  be 
executed,  their  respective  preferences,  and  the  rules,  where  a 
levy,  or  a  levy  and  sale,  have  been  made  under  a  junior  warrant, 
are  the  same,  as  where  two  or  moi'e  exectitions,  against  the  prop- 
erty of  the  same  defendant,  are  delivered  to  the  sheriff  oi  the 
same  county,  to  be  ex(*cuted. 
See  2  B.  S.  366.  |i  14  and  15  (2  Bdm.  879). 

a  698.  Rale  as  to  le-ry  aader  a  Janloi*  vrarraat. 

Where  a  domestic  vessel,  or  share  or  interest  therein,  has 
Tjeen  attached,  and  afterwards  released,  as  prescribed  in  this 
title:  or  where  the  personal  property  of  a  partnership,  of  which 
the  defendant  was  a  member,  has  been  attached,  and  the  attach- 
ment afterwards  discharged,  upon  the  application  of  another 
partner,  as  prescribed  in  this  title;  another  warrant,  a;;ainst  the 
«ame  defendant,  shall  not  be  levied  on  the  same  property,  by  the 
sheriff  of  the  same  or  of  any  other  county,  until  after  the  first 
wrir'-ant  has  been  vacated  or  annulled.  But,  except  as  thus  pre- 
scribed, where  a  second  warrant,  against  the  same  defendant,  is 
delivered  to  the  same  sheriff,  he  must  execute  it.  by  a  levy  upon 
property  within  his  county,  and  he  must  thereupon  take  the  same 
pro<*eedinKs,  as  if  the  levy  was  made  under  the  first  warrant. 
8«e  ante.    f|    062   and  604. 

f«9».    [Repealed,  1877.] 

I  TOO.    [Repealed,  1877.] 

f  701.  t'ndertaklnig  bx  Janlor  attaohinv  eredltor  to   ppe- 
vent   releaae  of  forelirn  've»ael. 

Where  a  foreign  vessel,  or  a  share  or  interest  therein,  has  been 
attached  and  valued,  as  orescribed  in  article  second  of  this  title, 
and  the  plaintiff,  in  the  nrst  warrant  of  attachment,  fails  to  give 
an  undertaking  to  prevent  the  release  thereof,  the  couit  or  judge 
may  grant  to  the  plaintiff  in  a  second  warrant,  then  in  the  sher- 
iff's hands  for  execution,  an  extension,  of  not  more  than  threi» 
days  thereafter,  within  which  to  furnish  an  undertaking,  in  all 
resi»pcts  like  the  one  to  be  furnished  by  the  first  plaintiff.  And  if 
he  furnishes  it,  within  that  time,  he  has  the  same  rights  and 
privileges,  and  is  subject  to  the  same  duties  and  liabilities,  with 
respect  to  the  vessel  and  its  proceeds,  and  the  subsequent  pro- 
ceedings relating  thereto,  as  if  his  was  the  first  warrant. 

f  702.  Rvle  as  to  sabseqaent  attacbmeat  of  forelorii  ▼••• 
•el. 

If  a  foreign  vessel,   or  a  shsre  or  interest  therein,  has  been 
attached,  and  afterwards  released,  by  reason  of  the  failure  of  the 
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plaintiff,  in  the  first  or  the  second  warrant,  to  give  ^n  undertak- 
ing to  prevent  the  release,  it  shall  not  be  a  train  attached,  under 
a  .warrant  against  the  same  defendant,  which  has  been  delivered 
to  the  sheriff  of  the  same  county,  before  the  expiration  of  the 
time  within  which  the  undertaking  should  have  been  furnished. 
But  it  may  be  again  attached,  under  a  subsequent  warrant 
against  the  same  defendant;  in  which  case,  the  plaintiff  therein, 
and  the  plaintiff  in  each  warrant  subsequently  delivered  to  the 
sheriff,  have  the  same  rights,  and  privileges,  and  are  subject  to 
the  same  duties  and  liabilities,  with  respect  to  the  vessel  and  its 
proceeds,  and  the  subsequent  proceedings  relating  thereto,  as  if 
the  warrant,  under  which  it  was  attached,  was  the  first  warrant. 

i  703.  Riflrhts  of  Junior  plaintiff  In  notion  by  Mentor  plain- 
tiff and  anerlff  Jointly. 

Where  the  plaintiff  in  a  warrant  of  attachment  has  commenced 
an  action,  in  the  name  of  himself  and  the  sheriff  jointly,  as  pre- 
scribed in  this  title,  a  plaintiff  in  a  junior  warrant  may  apply  to 
the  court  or  judge,  to  direct  as  to  the  conduct,  discontinuance,  or 
settlement  of  the  same,  or  to  impose  teriAs,  conditions,  and  regula- 
tions as  to  the  continuance  thereof,  in  the  interest  of  the  appli- 
cant; and  such  order  may  be  made  thereupon,  as  justice  requires. 
if  the  first  warrant  is  vacated,  or  the  attachment  thereunder  is 
released  or  discharged,  without  affecting  the  cause  of  action 
prosecuted  by  the  plaintiff  therein  and  the  sheriff  jointly,  the 
plaintiff  in  the  warrant  next  in  order,  may  upon  his  own  applica- 
tion, be  substituted  as  joint  plaintiff  with  the  sheriff,  "by  an  order, 
made  as  upon  an  application  for  leave  to  bring  such  an  action. 

See  II  677-680.  ante. 

I  704.  Junior  plaintiff  niay  be  allo^vod  to  conimenee  ac- 
tion Jointly  t^'lth  nherlff. 

A  plaintiff  in  a  second  warrant  may  apply  to  the  court  or 
judge,  upon  notice  to  the  plaintiff  in  the  first  warrant,  and  to  the 
sheriff,  for  leave  to  bring  and  maintain,  in  the  name  of  himself 
and  the  sheriff  jointly,  any  action,  which  might  be  brought  in  the 
name  of  the  senior  plaintiff  and  the  sheriff.  If  it  appears  that 
the  plaintiff  in  the  nrst  warrant  neglects  or  refuses  to  be  joined 
with  the  sheriff  in  such  an  action,  or  to  comply  with  the  terms, 
conditions,  and  regulations,  imposed,  either  upon  granting  him  an 
order  for  that  purpose,  or  upon  the  hearing  of  an  application, 
made  as  prescribed  in  this  section,  the  court  or  judge  may  grant 
to  the  plaintiff  in  the  second  warrant,  leave  to  brinir  and  maintain 
such  an  action,  in  the  name  of  himself  and  the  sheriff  jointly, 
with  like  effect,  as  if  his  was  the  first  warrant. 

1 705.  Rlicbta    of    third    and    other    ■ubnetiaent    attacblns 
creditors. 

Where  there  are  more  than  two  warrants  of  attachment, 
against  the  same  defendant,  the  plaintiffs  in  the  third  and  each 
subsequent  warrant  have,  according  to  their  respective  priorities, 
the  same  rights  and  privileges,  as  against  the  plaintiffs  in  all 
senior  warrants,  which  the  plaintiff  in  the  second  warrant  has, 
as  against  the  plaintiff  in  the  first,  nnd  are  subject  to  the  same 
duties  and  liabilities;  except  that  a  second  extension  of  the  time, 
within  which  to  furnish  an  undertaking  to  prevent  the  release  of 
a  foreign  vessel,  or  a  share  or  interest  therein,  shall  not  be 
granted.  And  the  plaintiffs  in  two  or  more  junior  warrants  of 
attachment,  may,  by  agreement  among  themselves,  take  jointly, 
and  for  their  common  benefit,  an^*  proceeding,  permitted  by  this 
title  to  be  taken,  by  the  plaintiff  m  &  second  or  subsequent  war- 
rant of  attachment;  provided  that  it  does  not  interfere  with  the 
preferential  or  other  right  of  an  intermediate  plaintiff. 

MA 
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ARTICLB  FIFTH. 

Proceedings  after  judgment;  rights  of  partus  arid  duties  of  the 
sheriff  after  the  warrant  is  vacated  ur  antiulled,  or  *M  aitachr 
ment  discharged. 

9mf.  706.  Ezecntlon  to  issue  to  sberltt  who  has  leTled. 

JOT.  When  Judgment  enforceable  only  against  attached  property. 
'08.  Judgment  In  the  principal  action;  how  satisfied. 

709.  When  attachment  discharged,   etc.,   property   to  be  restored  to  4»* 

fendant. 

710.  Additional   provision   for   his   relief. 

711.  Cancelling  notice  attaching  real  property. 

712.  When  sheriff  to  return  warrant  and  his  proceedings. 

I  7<MI.  Bxeevtloit  to  tasae  to  slieriC  nvlio  Mas  loTled. 

Where  a  levy,  under  a  warrant  of  attachment  in  an  action, 
has  been  made,  an  execution  against  property,  upon  a  final  judg- 
ment in  favor  of  the  plaintiff  therein,  recovered  after  the  expira- 
tion of  the  term  of  office  of  the  sheriff,  who  made  the  levy,  must 
neverthelesfi  be  directed  to  and  executed  by  that  sheriff,  unless 
another  person  is  desifirnated  by  law  to  complete  the  unfinished 
business  pertaining  to  his  office;  or,  in  that  case,  to  the  person  so 
designated. 

I  707.  [Am'd,  1877.]  mriten  Jiadflrmeat  eaforoaable  onlr 
sionainait   attaelied  property. 

Where  a  defendant,  who  has  not  appeared,  is  a  non-resident  of 
the  State,  or  a  foreign  corporation,  and  the  summons  was  served 
without  the  State,  or  by  publication,  pursuant  to  an-  order  ob- 
tained for  that  purpose,  as  prescribed  in  chapter  fifth  of  this  act, 
the  judgment  can  be  enforced  only  against  the  property  which  has 
been  levied  upon,  by  virtue  of  the  warrant  of  attachment,  at  the 
time  when  the  judgment  is  entered.  But  this  section  does  not 
declare  the  effect  of  such  a  judgment,  with  respect  to  the  appli- 
cation of  any  statute  of  limitation. 

I  708.  [Am*d,  1877^  1912.]  Jad«meat  la  the  prlaelpal  ac« 
tioa;  hovr  ■ati«lted. 

Where  an  execution  against  property  is  issued  upon  a  judg- 
ment for  the  plaintiff,  in  an  action  in  which  a  warrant  of  attach- 
ment has  been  levied,  the  sheriff  must  satisfy  it,  as  follows: 

1.  He  must  pay  over  to  the  plaintiff  all  money  attached  by  him. 
and  the  proceeds  of  all  sales  of  perishable  property,  or  of  any  ves- 
sel or  share  or  interest  therein,  or  animals,  sold  by  him.  or  of 
any  debts,  or  other  things  in  action  collected  or  sold  by  him ;  or  so 
much  thereof  as  is  necessary  to  satisfy  the  judgment. 

2.  If  any  balance  remains  due,  he  must  sell,  under  the  execu- 
tion, the  other  personal  property  attached,  or  so  much  thereof  as 
is  necessary:  including  rights  or  shares  in  the  stock  of  an  asso- 
ciation or  corporation,  or  a  bond  or  other  instrument  for  the  pay- 
ment of  money,  executed  and  issried,  with  the  Interest  coupons 
annexed.  If  any,  by  a  government,  state,  county,  public  officer,  or 
municipal  or  other  corporation,  which  is  in  terms  negotiable,  or 
otherwise,    whether    past    dne,    or    yet    to    become    due;     but 
not   including  any   other  debt  or  thing   in  action.     If   the  pro- 
ceeds   of    that    property    are    insufficient    to    satisfy    the    judg- 
ment, and  the  execution  reonires  him  to  satisfy  it  out  of  any 
other  personal  inroperty  of  the  defendant,  he  must  sell  the  per- 
sonal property,  upon  which  he. has  levied  by  virtue  of  the  ezecu- 
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tion.  If  the  proceeds  of  the  personal  property,  applicable  to  the 
execution,  are  insufficient  to  satisfy  the  judgment,  the  sheriff 
must  sell,  under  the  execution,  all  the  right,  title,  and  interest, 
which  the  defendant  had  in  the  real  property  attached,  at  the 
time  when  the  notice  was  filed^  or  at  any  time  afterwards,  before 
resorting  to  any  other  real  property. 

3.  If  personal  property  attached,  belonging  to  the  defendant, 
has  passed  out  of  the  hands  of  the  sheriff,  without  having  beeo 
sold  or  converted  into  money,  and  the  attachment  has  not  been 
discharged  as  to  that  property,  he  must,  if  practicable,  regain  pos- 
session thereof;  andj  for  that  purpose,  he  has  all  the  authority 
which  he  had,  to  seize  the  same  under  the  warrant.  A  person, 
who  wilfully  conceals  or  withholds  such  property  from  him,  is 
liable  to  double  damages,  at  the  suit  of  the  party  aggrieyed% 

4.  Until  the  judgment  is  paid,  he  may  collect  the  debts  and 
other  things  in  action  attached,  and  prosecute  any  undertaking, 
which  he  has  taken  in  the  course  of  the  proceedings,  and  apply 
the  proceeds  thereof  <o  the  payment  of  the  judgment. 

5.  At  any  time  after  levying  the  attachment,  the  court,  upon 
the  petition  of  the  plaintiff,  accompanied  with  an  affidavit,  specie 
fving  fully  all  the  proceedings  of  the  sheriff,  since  the  levy  under 
tne  warrant,  the  property  attached,  and  the  disposition  thereof; 
and  the  affidavit  of  the  sheriff,  showing  that  he  has  used  dili- 
gence, in  endeavoring  to  collect  the  debts  and  other  things  in  ac- 
tion attached,  and  that  a  portion  thereof  remains  -uncollected; 
may  direct  the  sheiiff  to  sell  the  remaining  portion,  upon  such 
terms,  and  in  such  manner,  as  it  thinks  proper.  Notice  of  the  ap- 
plication must  be  given  to  the  defendant  s  attorney,  if  the  defend- 
ant appeared  in  tne  action.  If  the  summons  was  not  personally 
served  on  the  defendant,  and  he  did  not  appear,  the  court  may 
make  such  order  as  to  the  service  of  notice,  as  it  thinks  proper: 
or  may  grant  the  application  without  notice. 

Ou  Prm..  8  237.  am'd.      Am'd  bj  h.  1912.  ch.  40.  la  •ff«ct  B«pt.  1.  1»12. 

I  709.  [Am'd,  1877.]  IVhen  attAcliment  illscharved,  ete^ 
property  to  be  restored  to  defendant. 

Where  a  warrant  of  attachment  is  vacated,  or  annulled,  or  an 
attachment  is  discharged,  upon  the  application  of  the  defendant, 
the  sheriff  must,  except  in  a  case  where  it  is  otherwise  specially 
prescribed  by  law,  deliver  over  to  the  defendant,  or  to  the  person 
entitled  thereto,  upon  reasonable  demand,  and  upon  payment  or 
all  costs,  charges,  and  expenses,  legally  chargeable  by  the  sheriff, 
all  the  attached  personal  property  remaining  in  his  hands,  or  that 
portion  thereof,  as  to  which  the  attachment  is  discharged;  or 
the  proceeds  thereof,  if  it  has  been  sold  by  him. 

Id.,  Uit  senteoM  •!  §  2t7,  and  part  of  U  280  and  MO.    8«e  §  8MS,  sabd.  IX 

I  710.   Additional  provision  for  hla  relief. 

Where  the  sheriff  is  required  by  this  title,  to  deliver  attadied 
property,  or  the  proceeds  thereof,  to  the  defendant,  he  must  also 
deliver  to  him.  unless  otherwise  specially  directed  by  the  conrt  or 
judge,  all  books  of  account,  vouchers,  evidences  of  debt,  muni- 
ments of  title,  or  other  papers,  relating  to  the  property,  either 
real  or  personal,  or  to  its  proceeds;  together  witn  all  nndertak- 
ings,  relating  thereto,  which  he  has  taken  in  the  coui*se  of  the  pro- 
ceedings, and  which  have  not  been  fully  satisfied;  except  an  un- 
dertaking, given  by  the  defendant,  upon  the  discharge  of  property. 
He  must  also  deliver  a  w^ritten  assignment,  duly  acknowledged,  of 
ea<^  undertaking,  so  delivered,  nnd  of  each  other  instrument,  to 

1S4 


711  -IS  ATTACHMENT  OF  PROPERTY.       c.  V,  t.  8,  a.  5 

which  the  defendant  is  thus  entitled,  an  assignment  of  whicti  in 
necessary  to  perfect  or  protect  the  defendant's  title  thereto.  The 
defendant  must  also,  but  upon  his  own  application  only,  be  sub- 
stituted in  place  of  the  sheriff,  or  the  sheriff  and  the  plaintiff 
jointly,  in  an  action  brought  as  prescribed  in  this  title;  but  tho 
court  or  judge  may  impose,  as  a  condition  of  granting  the  order 
of  substitution,  such  terms  as  justice  requires,  with  respect  to 
indemnity  and  payment  of  expenses.  The  defendant's  right, 
without  respect  to  property  attached  and  not  disposed  of,  and  an 
undertaking,  or  other  instrument,  to  which  he  is  thus  entitled,  are 
the  same  as  those  of  the  sheriff,  while  the  warrant  was  still  in 
force,  except  where  his  rights  are  specially  defined  or  regulated 
by  law. 

{  711.  C«neelllnar  notice  attadtlnv  re«l  property. 

At  any  time  after  the  warrant  of  attachment  has  been  vacated 
or  annulled,  or  the  attachment  has  been  discharged  as  to  real 
property  attached,  the  court  may,  in  its  discretion,  upon  the  ap- 

SHcation  of  any  person  aggriered,  and  upon  such  notice  as  it 
eems  Just,  direct,  that  any  notice,  filed  for  the  purpose  of  attach- 
ing the  property,  be  cancelled  of  record,  by  the  clerk  of  the 
fx>unty  wnere  it  is  filed  and  recorded.  The  cancellation  must  be 
made  by  a  note,  to  that  effect,  on  the  margin  of  the  record,  refer- 
ring to  the  order;  and,  unless  the  order  is  entered  in  the  same 
clerk's  office,  a  certified  copy  thereof  must,  at  the  same  time,  be 
filed  tiierein. 
Go.   Proc.,  part  of  I  132,   am'd  and  enlarged. 

I  T12.  "Wlten  MlKeriir  to  retvrn  -wurrmnt  And  lila  pr€»eoed- 

Where  a  warrant  of  attachment  has  been  vacated  or  annulled, 
the  sheriff  must  forthwith  file,  in  the  clerk's  office,  the  warrant, 
with  a  return  of  his  proceedings  thereon.  Upon  the  application 
of  either  party,  and  proof  of  the  sheriff's  neglect,  the  court  may 
direct  him  so  to  do,  forthwith,  or  within  a  specified  time. 

M.,  I  242,  an'd,  aad  cooaolidated  with  to  nracfa  of  2  R.   S.  18,  i  6t  (2 
■tei.  14),  aa  relatea  to  tlie  return  of  the  warrant. 
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TITLE  rV. 

Other    provisional    remedies;    general   and   misceUaoeoii* 

provisions. 

Article  1.  Receiyera. 

2.  Deposit,  dellTeiT.  or  conyeyance  of  property. 

3.  Geoeral  and  mlacellaneona  prorlilons. 


ARTICLE    FIRST. 

Beceivera 

Sec.  713.  Recelrer;   when  appointed. 

714.  Appointment  of   receiver;    notice   of  application. 

710.  Security. 

716.  CerUln  receivers  may  bold  real  property.  ' 

,   S  713.  [Ani'd,  18d5.]    Receiver  $  'virben  Rppolnte«. 

In  addition  to  the  cases,  where  the  appointment  of  a  receiver 
to  specially  provided  for  by  law,  a  receiver  of  property,  which  is 
the  subject  of  an  action,  in  the  supreme  court  or  a  county  court, 
may  be  appointed  by  the  court,  in  either  of  the  following  cases: 

1.  Before  final  judgment,  on  the  application  of  a  party  who  es- 
tablishes an  apparent  right  to,  or  interest  in,  the  property,  where 
it  IS  in  the  possession  of  an  adverse  party,  and  there  is  danger 
that  it  will  be  removed  beyond  the  .iurisdiction  of  the  court,  or 
lost,  materially  injured,  or  destroyed. 

2.  By  or  after  the  final  judgment,  to  carry  the  judgment  into 
ef^t,  or  to  dispose  of  the  property,  according  to  its  directTon^. 

3.  After  final  judgment,  to  preserve  the  property,  during  the 
pendency  of  an  appeal. 

The  word,  "property,"  as  used  in  this  section,  includes  the 
rents,  profits,  or  other  income,  and  the  increase,  of  real  or  per- 
sonal property. 

L.  1886,  cb.  946. 

I  714.  [Am'O*  1870,  1903.]  Appointment  of  receiver t  no- 
tic*"  of  applicaitlon. 

Notice  of  an  application,  for  the  appointment  of  a  receiver  in 
an  action,  before  judgment  therein,  must  be  given  to  the  ndverst* 
party,  unless  he  has  failed  to  appear  in  the  action,  and  the  time 
limited  for  his  appearance  has  expired.  But  where  an  order  ha.s 
been  made,  as  prescribed  in  section  four  hundred  and  thirty- 
eight  of  this  act,  the  court  may,  in  its  discretion,  appoint  a 
temporary  receiver,  to  receive  and  preserve  the  proi>erty,  without 
notice,  or  upon  a  notice  given  by  publication  or  otherwise,  as  he 
thinks  proper.  But  where  the  action  is  for  the  foreclosure  of  a 
mortgage,  which  mortgage  provides  that  a  receiver  may  be  ap- 
pointea  without  notice,  notice  shall  not  be  required. 
•m  I  MT,  post;  L.  190a.  ch.  217.    In  effect  Sept.  1.  lOOS. 

§  715.   [Ara'd,   18fNl.l    Secnrity. 

A  receiver,  appointed  in  an  action  or  special  proceeding,  most, 
before  entering  upon  his  duties,  execute  and  file  with  the  proper 
clerk,  a  bond*  to  the  people,  with  at  least  two  sufficient  sureties, 
in  a  i)enalty  fixed  by  the  court,  judge,  or  referee,  making  the  ap- 
pointment, conditioned  for  the  faithful  discharge  of  his  duties  as 
receiver;  and  the  execution  of  -^ny  such  bond  by  any  fidelity  or 
surety  company  authorized  by  the  laws  of  this  state  to  transact 
business,  shall  be  equivalent  to  the  execution  of  said  bond  by  tw# 
■vveties.    And  the  court,  or,  wh«-re  the  order  was  made  ent  of 
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court,  the  judge  making  the  order,  by  or  pursuant  to  which  the 
receiTer  was  appointed,  or  bis  sticcessot  m  office,  may,  at  any 
time,  remoTe  the  receiver,  or  direct  him  to  give  a  new  bond,  with 
new  sureties,  with  the  like  condition.  But  the  foregoing  provi- 
sions of  this  section  do  not  apply  to  a  case  where  special  provi- 
sion is  made  by  law,  for  the  security  to  be  given  by  a  receiver,  ol^ 
for  increasijig  the  same,  or  for  removing  a  receiver.  A  receiver 
who,  having  executed  and  filed  a  bond  as  provided  for  in  this  sec- 
tion, before  presenting  his  accounts  as  receiver,  must  give  notice 
to  the  surety  or  sureties  on  his  official  bond,  of  his  intention  to 
present  his  accounts,  not  less  than  eight  days  before  the  day  set 
for  the  hearing  on  said  accounting.  The  same  notice  mast  be 
given  to  such  surety  or  sureties  where  the  accounting  is  ordered 
on  the  petition  of  a  person  or  persons  other  than  the  receiver^ 
and  in  no  case  shall  the  receiver  s  accounts  be  passed,  settled  or 
aUowed.  unless  the  said  notice  provided  for  in  this  section  shall 
have  first  been  given  to  the  surety  or  sureties  on  the  official  bond 
of  such  receiver.  ' 

8«e  part,  ||  SIO-SIC;  Mm  U  7S»-7S0.    In  tfl«ct  Maich  11,   180e.    L.  1886. 

f  716.  TAmM,  1895,  1909.]  Gertalm  reeel-vera  majr  Bold 
real  property. 

A  jpeceiver,  appofnted  by  or  pursuant  to  an  order  or  a  judgment, 

in  an  action  in  the  Bupreme  court  or  a  county  court,  may  take 

and  hold  real  property,  upon  such  trusts  and  for  such  purposes 

as  the  court  directs,  subject  to  the  direction  of  the  court,  from 

time  to  time,  respecting  the  disposition  thereof. 

L.  1895.  eh.  946;  L.  1845,  ch.  112.  {  1  (4  Kdm.  653),  am*d.  Am'd  by 
r^  1909,  ch.  65.  Also  partly  repealfd  by  L.  1909.  ch.  28.  See  CknsoUdated 
T4IW8.  tit.  General  Corporation  Law,  I  243.  Se»  not*  43  of  notes  •f 
Board  ef  Statutory  GonaoUdatlon  at  end  of  code. 

167 


e.  7,  t.  4,  a.  2  PROVISIONAL  REMEDIES.  {g  717-18 

ARTICUS  8BCOin>. 

Depofit,  delivery  or  conveyance  of  property, 

■m.  717.  Govt  may  outer  a  deposit  or  dellTory  of  property  In  certela  CMmm, 
718.  Wben  eheriff  inaj  take  and  convey,  etc.,  property. 

f  717.  [Am*d,  18770  Coart  inay  order  a  deposit  or  dollv- 
ery  of  property  In  certain  caaen. 

Where  it  is  admitted,  by  the  pleading  or  examination  of  a  party, 
that  he  has,  In  his  possession  or  under  his  control,  money,  or 
other  personal  property  capable  of  dellTery.  which,  being  the  sob- 
ject  of  the  action  or  specinl  proceeding,  is  neld  by  him  as  trustee 
for  another  party,  or  which  belongs  or  is  due  to  another  party, 
the  court  may,  in  Its  discretion,  grant  an  order,  upon  notice,  that 
it  be  paid  into,  or  deposited  in  court,  or  delivered  to  that  party, 
with  or  without  security,  subject  to  the  further  direction  of  the 
court. 

Ck>.  Ptoc.,   part  of  |  244,  ain*d.    See  poet,  if  748-764. 

I  718.  'H'^hen  alteclir  may  tnlce  mad  convey,  etCf  property. 

Where  the  court  has  directed  a  deposit  or  delivery,  as  pre- 
scribed in  the  last  section;  or  where  a  judgment  directs  a  par^ 
to  make  a  deposit  or  deliyery,  or  to  convey  real  property;  if  the 
direction  is  disobeyed,  the  court,  besides  punishing  the  disobe- 
dience as  a  contempt,  may,  by  order,  require  the  sheriff  to  take, 
and  deposit  or  deliTer  the  money  or  other  personal  property,  or 
to  convey  the  real  property,  in  conformity  with  the  direction  of 
the  court. 

Id.,  S  244,  the  lact  sentence  hot  one  aM*d. 
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article:  third. 

Oeneral  and  mi9ceUaneou8  provisions, 

8«e.  71&.  Arreit,   Injunction,   and   attachment;   when   not   to   be  granted  to- 
gether. 
730.  Counterclaim,  proTlalonal  remedies. 

}  718.  [Am'd,  1879.]  Arrest,  injnnetion,  and  attachment; 
TTben  not  to  be  wanted  togretlter. 

'Where  application  for  an  order  of  arrest,  an  injunction,  and 
a  warrant  of  attachment,  or  two  of  them,  is  made,  in  the  same 
actioB,  against  the  same  defendant;  and  it  satisfactorily  appears 
that,  under  the  particular  circumstances  of  the  case,  two  or  all 
of  them  are  not  necessary  for  the  plaintiffs  security,  the  court 
or  judge  may,  in  its  or  his  discretion,  require  the  plaintiff  to 
elect  between  them.  Where  an  application  is  made  to  ootain, 
Tacate,  modify,  or  set  aside  an  order  of  arrest,  injunction  order, 
or  warrant  of  attachment,  the  court  or  judge  must  finally  decide 
the  same,  within  twenty  days  after  it  is  submitted  for  decision. 

S  7aO.   [Am'd,  1870.}    Connterelalm,  provisional  ren&edles. 

Where  the  defendant  interposes  a  counterclaim,  and  there- 
apon  demands  an  affirmative .  judgment  against  the  plaintiff, 
his  right  to  a  provisional  remedy  is  the  same  as  in  an  action 
brought  by  him  against  the  plaintiff,  for  the  cause  of  action 
stated  in  the  counterclaim,  and  demanding  the  same  judgment. 
And  for  the  purpose  of  applying  to  such  a  case  the  provisions 
of  this  act,  the  defendant  is  deemed  the  plaintiff,  the  plaintiff 
ia  deemed  the  defendant,  and  the  counterclaim  bo  set  forth  lo 
the  answer  is  deemed  the  complaint. 
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CHAPTER  VIII. 

Miscellaneous  Interlocutory  Proceedings,  and  Regtt-- 

lations  of  Practice. 

n  a.E    I.>-  HUUkM,  OhIs^Iobi,  DefeeU,  BBd  IrrefaUriilM. 

^  ITLE   II.—  Tendci:.  and  oilier  Otftin  Md  Bc^sMti  to  tho  AdTono  Pftrty. 

TITLE  III.^  PayHOBt  of  Xonef  iBto  Conrt,  and  Can  B«d  DItpOittloB  Tkoroof. 

TITLE  IT.^ProreedlBf^  BpoB  the  DmU  or  Dlttbllity  of  B  FBri/.  •r  iko 

1  raiwi  er  of  hU  Intertiit. 

TITLE    Y.'  XotloBi  BBd  Orden  QeBorBllF. 
TTFLI    TL— XlieoUaaeoBB  FrMtteo  Bef BlBtlOBBi 

TITIiEL 

Mistakedy  omlssionB,  def ects,  and  irreg^arititf. 

9ie.  721.  DefectH  cured  fax  verdict,  etc.,  tod  by  Jodgment. 

722.  Sncb  defecUi  to  be  supplied. 

723.  AmendmeDts  by  the  i-ourt;  dlsreKardliifr  Immaterlel  errors,  etc. 

724.  Kellof  aKalnnt  omlHiilonii,  etc.;  amendmentfl  to  conform  proccedlnip^ 
72Q.  Retuinff  by  otBcerM.  etc. 

726.  PauerH  loHt  ur  wltbbeld:  how  supplied. 

727.  Order  of  court:  when  npoesaary  to  amend. 

728.  Dltireffardinir  defectn  In  affldaylta. 

729.  Certain  bonds,  etc..  when  aufflctent. 
7S0.  Amendlns  defects  In  bonds,  etc 


I  721.  [Am>d,  1879.]    Defects  enred  by  -rerdtcty  ete.* 
%T  Jiadflrment. 

In  a  court  of  record,  where  a  verdict,  report  or  decision  has 
been  rendered,  the  judgment  shall  not  be  stayed,  nor  shall  any 
judsrment  of  a  court  of  record  be  impaired  or  affected,  by 
reason  of  either  or  the  following  imperfections,  omissions, 
defects,  matters,  or  things,  in  the  process,  pleadings  or  otJier 
proceedings:. 

1.  For  want  of  a  summons,  or  other  writ. 

2.  For  any  fault  or  defect  in  process;  or  for  misconceiving  a 
process,  or  awarding  it  to  a  wrong  officer. 

3.  For  an  imperfect  or  Insufficient  return  of  a  sheriff  or  other 
officer;  or  because  an  officer  has  not  subscribed  a  rettum,  actoally 
made  by  him. 

4.  For  a  rariance  between  the  summons  and  complaint. 

5.  For  a  mispleading,  insufficient  pleading,  or  Jeofail. 

6.  For  want  of  a  warrant  of  attorney  by  either  party. 

7.  For  the  appearance,  by  attorney,  of  an  infant  party,  if  the 
Terdict,  report,  or  decision,  or  the  judgment.  Is  in  his  faror. 

8.  For  omitting  to  allege  any  matter,  without  proof  of  which 
the  verdict,  report,  or  decision  ought  not  to  have  been  rendered. 

9.  For  a  mistake  in  the  name  of  a  party  or  other  person;  or 
in  a  sum  of  money;  or  in  the  description  of  proper^;  or  in 
reciting  or  stating  a  day,  month,  or  year;  where  the  correct 
name,  sum,  description,  or  date  has  been  once  rightly  stated,  in 
any  of  the  pleadings  or  other  proceedings. 

10.  For  a  mistake  in  the  name  of  a  juror  or  officer. 

11.  For  an  informality  in  entering  judgment,  or  making  up  the 
judgment-roll. 

12.  Fot  an  omiseion  on  the  part  of  a  referee  to  be  sworn: 
or  for  any  other  default  or  nogligHnoo  of  the  clerk,  or  any  other 
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officer  of  the  court,  or  of  a  party,  his  attorney  or  counsel,  by 
which  the  ad  verse.  pai*ty  haa  not  been  prejudiced. 

2  B.  S.  424.  425.   9  7  (2^E<]m.  442,   448).   am'd. 

S  722.  Sucli  defect*  to  be  supplied. 

Each  of  the  omissions,  imperfections,  defects,  and  yariances, 
specified  in  the  last  section,  and  any  other  of  like  nature,  not 
being  against  the  right  and  justice  of  the  matter,  and  not  alter- 
ing the  issue  between  the  parties,  or  the  trial,  must,  when 
necessary,  be  supplied,  and  the  proceeding  amended,  by  th« 
court  wherein  the  judgment  ia  rendered,  or  by  an  appellate 
court. 
Id.,  I  8. 

i  728.  [Am'd,  1877,  190O.]  Amendments  br  tbe  eonrtf 
diareprnrdlnv    Immnterlal    errors,    etc. 

The  court  may,  upon  the  trial,  or  at  any  other  stage  of  the 
action,  before  or  after  judgment,  in  furtherance  of  justice,  and 
on  such  terms  aa  it  deems  just,  amend  any  process,  pleading,  or 
other  proceeding,  by  adding  or  striking  out  the  name  of  a  person 
as  a  party,  or  by  correcting  a  mistake  in  the  name  of  a  party, 
or  a  mistake  in  any  other  respect,  or  by  inserting  an  allegation 
material  to  the  case;  or,  where  the  amendment  does  not  change 
^substantially  the  claim  or  defence,  by  conforming  the  pleading 
or  other  proceedings  to  the  facts  proved.  And,  in  every  stage 
of  the  action,  the  court  must  disregard  an  error  or  defect,  in 
the  pleadings  or  other  proceedings,  which  does  not  affect  the 
substantial  rights  of  the  adverse  party.  When  amending  a 
pleading  or  permitting  the  service  of  an  amended  or  supple- 
mental pleading  in  a  case  which  is  on  the  general  calendar  of 
issues  of  fact,  the  court  may  direct  that  the  case  retain  the 
place  upon  such  calendar  which  it  occupied  before  the  amend- 
aient  or  new  pleading  was  allowed,  and  that  the  proceedings 
had  upon  the  amended  or  supplemental  pleadings  shall  not 
affect  the  place  of  the  case  upon  such  calendar,  or  render  neces- 
sary the  service'  of  a  new  notice  of  trial. 

C*\  Proc.,  1 178.  and  the  first  clause  of  I  ITS :  the  aeooiid  olauae  of  the  Utter  aectloft 
eelng  included  Id  1721,  ante.   L.  l<)00,  ch.  S91.    In  effect  September  1,  1900. 

S  724.  Relief  nynlnst  omlaslonsy  etc.}  nmendments  to  con- 
rorm  proceedlnars. 

The  court  ma^  likewise,  in  its  discretion,  and  upon  such  terms 
as  justice  requires,  at  any  time  within  one  year  after  notice 
thereof,  relieve  a  party  from  a  judgment,  order,  or  other  proceed- 
ing, taken  against  him  through  his  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect;  and  may  supply  an  omission  in  any 
proceeding.  Where  a  proceeding,  taken  by  a  partj',  fails  to  con- 
fonn  to  a  provision  of  this  act,  the  court  may,  in  like  manner, 
pnd  upon  like  terms,  permit  an  amendment  thereof,  to  conform 
it  to  tne  provision. 

U.,  a  «<«•  auiu.     IKM  H  781,  788,  784,  128S. 

I  726.  Returns  by-  olBcers,  etc. 

A  court,  to  which  a  return  is  made  by  a  sheriff  or  other  o<Ocei. 
or  by  a  subordiaate  court  or  other  tribunal,  may,  in  its  discre- 
tion, direct  the  return  to  be  amended,  in  matter  of  form,  rither 
before  or  after  judgment. 

3  R.  S.  424  (3  Rdm.  442). 
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S  7SB6.  Piapera  lost  or  urtthlieldi  hoifr  ■«ppll«fl. 

Where  an  ori^rinal  pleading  or  paper  is  lost,  or  withheld  by  any 
person,  the  court  may  authorize  a  copy  to  be  filed  and  used,  in- 
stead of  the  original. 

Co.  Proc.,1422. 

1  727.  Order  of  court)  wl&en  necesnary  to  amend. 

A  process,  pleading,  or  record,  shall  not  be  altered,  by  the 
derk  or  aay  other  officer  of  the  oourt,  oir  by  any  other  person, 
wftlioQt.  the  direction  of  tii€  court,  or  of  another  conrt  of  eomt- 
petent  authority;  except  in  a  case  where  a  party,  or  his  attorn^, 
M  specially  authorized  by  law  to  amend  a  pleading. 

2  E.  8.  4»  (2  Bdm.  44S),  Bm'd. 

S  728.  DlArearardinv  defects  in  aAdavits. 

The  want  of  a  title,  or  a  defect  in  the  title,  of  an  afBdaYit, 
does  not  imj^air  it,  if  it  intelligibly  refers  to  the  action  or  special 
proceeding,  in  which  it  is  made. 

Oo.  Proc.,  S  400. 

S  729.    Certain  bonds,  etc.,  frhen  snfllclent. 

A  bond  or  undertaking,  required  by  statute  to  be  giren  by  a 
person,  to  entitle  him  to  a  right  or  privilege,  or  to  take  a  pro* 
ceeding,  is  sufficient,  if  it  conforms  substantially  to  the  form 
therefor,  prescribed  by  the  statute,  and  does  not  vary  therefrom, 
to  the  prejudice  of  the  rights  of  the  party,  to  whom,  or  for 
whose  benefit,  it  is  given. 
2  B.  8.  566  (2  Bdm.  676),  am'd. 

%  730.  Amending  defects  in  bonds,  etc. 

Where  such  a  bond  or  undertaking  is  defective,  the  court* 
officer,  or  body,  that  would  be  authorized  to  receive  it,  or  to 
entertain  a  proceeding  in  consequence  thereof,  if  it  was  perfect, 
may,  on  the  application  of  the  persons  who  executed  It,  amend 
U  accordingly;  end  it  shall  thereupon  be  valid,  from  the  tiro** 
of  its  execution. 

Id.,  f  84.  ftm'd. 
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TITUfi  II. 
Tender,  and  other  offers  and  requeeta  to  the  adverse  part/* 

Sec  781.  Tender  after  suit. 

782.  Amoant  to  be  paid  Into  eonrt. 

788.  Effect  of  aolBcient   tender. 

734.  When  to  be  deducted  from  recorery,  etc. 

786.  ReqairtBs  admiaaton  of  sanntneneaa  of  paper. 

786.  Offer  to  llaoidate  damasea  coodltSonaUj. 

787.  Bffect  of  refuaal  of  offer. 

788.  Defendaofa  offer  to  eomproinlBe;  proceedlnga  thereon. 

789.  Plaintiff *a  offer  to  oompromlae  counterclaim;  preceedtnga  tbeieos. 
740.  Offer  and  acceptance,   07  whom  aubacrlbed* 

741-742.  [Bepealed.] 

1  T81.  Tender  after  anlt. 

Where  the  complaint  demands  jadf^ment  for  a  sum  of  money 
enly;  and  the  action  is  brought  to  recover  a  sum  certain,  or 
which  may  be  reduced  to  certainty  by  calculation;  or  to  recover 
dama^res  for  a  casual  or  involuntary  personal  iiuury,  or  a  like 
injury  to  property;  the  defendant,  or  his  attorney,  may,  at  any 
time  before  the  trial,  tender  to  the  plaintiff,  or  his  attorney,  such 
a  sum  of  money,  as  he  conceives  to  be  sufficient  to  make  amends 
for  the  injury,  or  to  pay  the  plaintiff's  demand;  together  with 
the  costs  of  the  action,  to  that  time. 

2  R.  S.  558,  i  20  (2  Bdm.  6740,  am'd. 

S  782.  [Allied,  1877.]     Amount  to  be  pnld  Into  eonrt. 

A  tender,  made  as  prescribed  in  the  last  section,  does  not 
avail  the  defendant,  unless  the  money  is  accepted,  or  is  paid 
into  court,  and  notice  thereof  in  writing  served  upon  the  plain- 
tiff's  attorney  before  the  trial  and  within  ten  days  after  the 
tender.  If  the  plaintiff  takes  out  the  amount  paid  in,  he  accepts 
the  tender. 

1  788.  Kfleet  of  Mnflleient  tender. 

If  it  appears,  upon  the  trial,  that  the  sum  so  tendered  was 
sufficient  to  pay  tne  plaintiff's  demand,  or  to  make  amends  for 
the  injury,  and  also  to  pay  the  costs  of  the  action,  to  the  time 
of  the  tender,  the  plaintiff  cannot  recover  costs  or  interest,  from 
the  time  of  tne  tender,  but  must  pay  the  defendant's  costs  from 
that  time. 

2  R.  8.  064.  18  21  and  22  (2  Edm.  674),  con8olldat<>d.    See  Go.  Proc.,  f  886; 
poat,    I  788. 

9  784.  l¥ben  to  be  dedneted  from  reeoTery,  ete. 

If  the  plaintiff  proceeds  in  the  action,  after  accepting  the 
tender,  the  sum  accepted  must  be  deducted  from  the  recovery, 
and  judgment  rendered  for  the  residnf,  if  any;  and,  if  the  tender 
and  acceptance  do  not  appear  in  the  pleadings,  a  memorandum 
thereof  must  be  annexed  to  the  jndgment-roU.  The  plaintiff's 
right  to  recover  costs,  «nd  bis  liability  to  pay  costs  to  the 
defendant,  are  determined  by  the  amount  of  the  residue. 

id.,  I  28. 

§  785.  ReantrInK  admiaslon  of  arennlnenesn  of  pnper, 

Tbo  attorney  for  a  party  may,  at  any  time  before  the  trial, 
exhibit  to  the  attorney  for  the  adverse  party,  a  paper,  materinl 
to  the  action,  and  request  a  written  admission  of  its  genuineness. 

xU8 
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If  the  admission  is  not  given,  within  four  dajs  after  the  request, 
and  the  paper  is  proved  or  admitted  on  the  trial,  the  expenses, 
incurred  by  the  party  exhibiting  it,  in  order  to  prove  its  genuine- 
nesB,  must  be  ascertained  at  the  trial,  and  paid  by  the  par^ 
refusing  the  admission;  unless  it  appears,  to  the  satisfaction  of 
the  court,  that  there  was  a  good  reason  for  the  refusal. 
Co.  Proc.,  part  of  §  388. 


9  TSe.  Offer  to  U«iild«te  dauaarea  condittoBallr* 

In  an  action  to  recover  damages  for  breach  of  a  contract,  the 
defendant's  attorney  may,  with  the  answer,  serve  upon  the 
plaintiff's  attorney,  a  wrftten  offer,  that,  if  tne  defendant  faila 
in  his  defence,  the  damages  may  be  assessed  at  a  specified  sum. 
If  the  plaintiff  serves  notice,  that  he  accepts  the  offer,  with 
or  before  the  notice  of  trial,  and  damages  are  awarded  to  him 
on  the  trial,  they  must  be  assessed  accordingly. 

Id.,  I  386. 

I  737.   [Am'd,  1877.]    Effect  of  refusal  of  offer. 

If  the  plaintiff  does  not  accept  the  offer,  he  cannot  prove  it, 
apon  the  trial.  But  if  the  damages,  awarded  to  him,  do  not 
exceed  the  sum  offered,  the  defendant  is  entitled  to  recover  the 
expenses,  necessarily  incurred  by  him  in  preparing  for  the  trial 
of  the  question  of  damages.  The  expenses  must  be  ascertained, 
and  the  amount  thereof  determined  by  the  judge,  or  the  referee, 
by  or  before  whom  the  cause  is  tried. 

Id.,    f    887. 

§  738.  [Am'd,  1877.]  Defendaat'a  offer  to  oontpr oaiLie  y 
proceedlnar*  thereon. 

The  defendant  may,  before  the  trial,  serve  upon  the  plaintifTa 
attorney,  a  written  offer,  to  allow  judgment  to  be  taken  against 
him,  for  a  sum,  or  property,  or  to  the  effect,  therein  specified, 
with  costs.  If  there  are  two  or  more  defendants,  and  the  action 
can  be  severed,  a  like  offer  may  be  made  by  one  or  more  defend- 
ants,  against  whom  a  separate  judgment  may  be  taken.  If  the 
plaintiff,  within  ten  days  thereafter,  serves  upon  the  defendant's 
attorney,  a  written  notice  that  he  accepts  the  offer,  he  may  file 
the  summons,  complaint,  and  offer,  with  proof  of  acceptance, 
and  thereupon  the  clerk  must  enter  judgment  accordingly.  If 
notice  of  acceptance  is  not  thus  given,  the  offer  cannot  be 
given  in  evidence  upon  the  trial;  but,  if  the  plaintiff  fails  to 
obtain  a  more  favorable  judgment,  he  cannot  recover  costs  from 
the  time  of  the  offer,  but  must  pay  costs  from  that  time. 

Id.,   part  of  §  886. 

i  738.  [Am'd,  1877.]  Plaintiff's  offer  to  compromlae  eonn- 
terclalmi  proeeedlnv*  thereon. 

Where  the  defendant  sets  up  a  counterclaim,  to  an  amount 
greater  than  the  plaintiff's  claim,  or  suflScient  to  reduce  the 
plaintiff's  recovery  below  fifty  dollars,  the  plaintiff  may  serve, 
upon  the  defendant's  attorney,  a  written  offer,  to  allow  judgment 
to  be  taken  against  him,  for  a  specified  sum,  with  costs,  or 
againRt  the  defendant  for  a  specified  sum:  and  against  the 
plaintiff  for  costs.  If  the  defendant,  within  ten  days  there- 
after, serves,  upon  the  plaintiff's  attorney,  notice  that  he 
accepts  the  offer,  either  party  may  file  the  summons,  complaint 
answer,  and  offer,  or  copies  thereof,  and  proof  of  acceptanee; 
and  thereupon  the  clerk  must  enter  judgment  accordingly.     It 
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notice  of  acceptance  is  not  thus  given,  the  offer  cannot  be  given 
in  evidence,  upon  the  trial;  but,  if  the  recovery  is  not  more 
favorable  to  the  defendant  than  that  so  offered,  he  will  not  be 
entitled  to  recover  costs  from  the  time  of  the  offer,  but  moat 
pay  costs  from  that  time. 
0».  Proc.,  remainder  of  |  38S,  am'd. 

S  740.  Offer  and  aeoeptaitoe,  by  whom  snbserlbed. 

.Unless  an  offer  or  an  acceptance,  made  as  prescribed  in  either 
of  the  last  four  sections,  is  subscribed  by  the  party  making  it, 
hie  attorney  must  subscribe  it,  and  annex  thereto  his  affidavit, 
to  the  effect,  that  he  is  duly  authorized  to  make  it,  in  behalf 
mt  the  party. 

«  T41.  [Repealed,  1877.] 

i  T4«.  [Rppealed,  1877.] 
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THJLE  m. 

Payment  of  money  into  court,  and  care  and  disposition  thereof. 

Sec.  748.  Party  brinRlnir  money  Into  court   Is   dimoharged. 

744.  Comptroller    to    ituperylBe    admlnlstratiun    of   funds,    etc. ;    mforclns 

juuKments.    etc. 
744-a.  Comptroller  may  examine  books,  etc.,  of  banks,  etc. ;   payment  of 
money   to  county   treasurers,   etc. 

745.  Transfer  of   moneys  and   scfurlties   to  county   treasurers. 

746.  Funds;   where  and  how   deixisited   or   InTested. 

747.  Power  of  oaoh  court  to  direct  payment  or  relnTeatmeot  of  Its  ftvda. 

748.  Application   of  preciMling  section. 

749.  Powers   of  certain   officers,    touching  securities,   etc. 

750.  Provision  reiatlnx  t(»  death,   removal,  etc..  of  ofllcer. 
791.  Funds  or  property  not   to  he  surrendered  without  order. 

752.  Chistodlan's   books  of  account. 

753.  Annual   reports   to  comptroller. 

764.  These   provisions  applical)le  In   New- York   to  the  chamberlain. 

i  743.  Party   brinarins  money  Into  conrt   is   disolinrv^A* 

A  party  bringinsr  money  into  court,  pursuant  to  the  direction 
of  the  court,  is  discharged  thereby  from  all  further  liability,  to 
the  extent  of  the  money  so  paid  in. 

2  R.  S.  171.  I  21    (2  Edm.  177). 

I  744.  r  Repealed  by  L.  1909,  chs.  16  and  58.  See  Consolidated 
Laws,  tits.  County  Law,  §  240,  State  Finance  Law,  §  4.] 

I  744-a.  [Added,  1908|  am'd,  1916*1  Comptroller  may 
examine  booka,  ^tc,  of  bantca,  etc.i  payment  of  money*  ete.« 
to  county  treaanrera,  etc.  ^ 

The  comptroller  may  examine  the  books,  accounts  and 
vourherH  of  every  bank  and  trust  company  or  other  depository 
or  of  any  public  official  in  the  state,  in  anywise  relating  to 
moncyK  and  securities  paid  into  court,  under  an  order  of  any 
court  of  record  or  directed  to  l)e  paid  into  court  by  statute;  and 
where  the  snme  has  not  been  paid  to  the  chamberlain  of  the 
city  of  New  York  or  to  any  county  treasurer  of  the  state,  the 
comptroller  upon  application  duly  made  shall  be  entitle<l  to  an 
order  directing  the  payment  and  transfer  of  all  such  money  and 
securities,  from  any  such  bank,  trust  company,  depository  or 
public  official  to  the  treasurer  of  the  proper  county,  and  in  the 
city  of  New  York  to  the  city  chamberlain. 

Added  by  U  1908,  ell.  182;  am'd  by  L.  1016.    ch.   442,  In  effect  May  0, 
1916. 

I  745.  [Am*d,  190R.1  Tranafer  of  moneya  and  •eenritles 
to  county  treaanrera. 

All  moneys  and  securities  paid,  transferred,  or  deposited  into 
(^urt,  must  be  paid  or  transferred,  either  directly  or  by  the 
officer  who  is  required  by  law  first  to  receive  it,  to  the  county 
treasurer  of  the  county,  where  the  ac-tion  is  triable,  or  to  such 
other  county  treasurer  as  the  court  specially  directs.  Where 
money  is  paid,  or  a  security  is  delivered  to  an  officer,  other  than 
the  county  treasurer,  he  must  pay  or  transfer  it  to  the  county 
treasurer  within  two  days  after  he  receives  it.  In  the  city  of 
New  York  he  must  pav  it  to  the  chamberlain  within  two  days 
after  he  receives  it.  A  bond,  mort gaffe  or  other  security,  or  a 
certificate   or  transfer  uf   stock,   taken   upon   the   investment  of 
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money  paid  into  court,  must  be  taken  to  the  county  treasurer  of 
the  county  where  the  fund  belongs,  in  his  name  of  office;  or  to 
such  other  county  treasurer  as  the  court  specially  directs. 

Substance  of  so  much  of  L.  1848,  ch.  277,  |  1  (4  Edm.  593),  a9  property 
t>ek>iigH  to  this  title,  and  l»  not  obsolete:  and  the  flnt  two  aentencee  of 
Bale  82.  See.  also,  2  R.  S.  171,  172,  part  3,  ch.  1,  tit.  2,  f|  17,  18.  and 
24  (3  Edm.  177  et  seq.);  also  L.  1847,  ch.  280,  %  71  (3  R.  S.,  5tb  ed 
286;  4  Edm.  575).     Am*d.  L.  1908,  ch.  183.     In  effect  Sept.  1,  1906. 

I  74e.  [Am'fl,  1892,  1809.]  Funds  f  wbere  and  how  de- 
posited or  Inveated. 

All  funds  or  moneys  paid  into-  court  shall  be  deposited  in  such 
sarinsrs  bank,  trust  company^  bank,  banking  association  or  with 
such  banker,  as  shall  be  designated  by  the  comptroller,  as  soon 
as  receiyed  by  the  custodian  thereof.  But  the  money  must  be 
deposited  in  the  county  where  the  fund  belongs,  where  it  can 
be  done  conyeniently  and  safely  and  with  advantage  to  the 
parties  interested. 

Li.  1802.  ch.  651.  Am'd  by  L.  1900,  ch.  65.  Partly  repealed  by  U  1900, 
ch.  10;  L*.  1914,  ch.  369.  See  Consolidated  Laws,  tit.  Banking  Law.  |  44: 
See  note  44  of  notes  of  Board  of  Statutory  Consolidation  at  enA  of  code. 

S  T47.  [Am'd,  18929  1908,  19ie,  1917.]  Power  of  enelt 
conrt  to  direct  payment  or  reinveatment  of  Its  fnnda. 

Each  conrt  may  direct  that  money  paid  into  that  court  in 
any  action  or  proceeding  brought  therein,  or  any  bond,  mort- 
gage or  other  security  which  represents  property  belonging  to 
any  suit  or  party  interested  therein,  may,  after  having  been 
deposited  with  the  county  treasurer  or  city  chamberlain  as 
required  by  section  seven  hundred  and  forty-five  of  this  act, 
be  paid  out,  transferred,  invested  or  reinvested  in  any  manner 
or  form  that  appears  to  it  best  for  the  interests  of  the  owners 
thereof.  But  such  directions  must  be  embodied  in  an  order  or 
decree  of  said  court,  founded  upon  proper  and  sufficient  evidence 
fuitisfactory  to  the  court  that  such  disposition  of  the  lyoperty 
is  best  for  the  interests  of  the  owners  thereof  or  parties  inter- 
ested therein.  When  the  whole  of  an  original  deposit  of  money, 
or  the  whole  of  a  distributive  share  thereof,  or  any  security  or 
other  property  is  directed  to  be  paid  or  transferred  out  of  court, 
the  order  must  direct  the  payment  of  all  accrued  interest  or 
other  income  belonpng  to  the  party  or  parties  to  whom  said 
deposit  or  distributive  share  or  security  is  ordered  to  be  paid, 
transferred  or  delivered. 

Am'd  by  L.  1892,  ch.  651;  L.  1908,  ch.  183;  L.  1916,  ch.  443;  L.  1917. 
cb.  731,  In  effect  Sept.  1,  1917. 


I   748.    [Am*d,    1892.]     Application    of   preceding   section. 

The  provisions  of  the  last  preceding  section  shall  apply  to  all 
courts  of  record  of  the  state. 

L.  1892,  ch.  651. 

{   749.   [Am'd,  1877.]    Powers  of  certain  olBcers,  tonchlns 
•eenrltles.  etc.  • 

A  county  treasurer,  or  other  officer,  or  a  guardian,  committee, 
or  other  trustee,  in  whose  name  is  taken*  a  bond,  mortgage,  or 
other  security,  or  public  stock,  representing  money,  paid  into 
court,  in  an  action;  or  to  whom  stock  or  a  security,  or  an 
account   deed,   voucher,  receipt,   or  other   paper,  representing  or 
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relating  to  such  money,  is  transferred,  delivered,  made,  or  give*i, 
pursuant  to  law,  is  Tested  with  title  for  the  purposes  of  the  trust, 
and  may  bring  an  action  upon  or  in  relation  to  the  same,  in  his 
official  or  representative  character. 

1  750.  Pro-rlsflon  relatinir  to  death,  remo'val»  et«.,  off 
officer. 

On  the  expiration  of  the  official  term  of  a  county  treasurer, 
or  where  a  vacancy  occurs  in  his  office,  by  death  or  otherwise, 
all  public  stock,  bonds,  mortgages,  and  other  securities  held  by 
him,  as  prescribed  in  this  title,  vest  in  his  successor  in  office:  and 
ajl  money  deposited,  as  prescribed  in  this  title,  in  a  bank,  trust 
company  or  other  depository,  to  his  credit,  vests  in,  and  must 
be  carried  to,  the  account  of  his  successor  in  office. 

2  B.   B.   172,   fl  26  and  27   (2  Bdm.   178).  coiuoUdated  and  abridged. 

S  7S1.  [Am*d,  li692,  1917.]  Funds  or  property  not  to  he 
surrendered    without   order. 

No  money,  security  or  other  property  which  shall  have  been 
placed  in  the  custody  of  the  court  shall  be  surrendered  without 
the  production  of  a  properly  certified  copy  of  an  order  of  the 
court,  in  whose  custody  said  money,  security  or  other  property 
shall  have  been  placed,  duly  made  and  entered,  directing  such 
disposition. 

Am'd  by  L.  1892.  cb.  651;  L.  1917.  cb.  781.  In  effect  Sept.  1.  1917. 

I  75ii.    [Am'd,  1802,   1900.]     Custodian's   hooks  of  neeonnt. 

Every  officer  having  charge  of  moneys,  securities  or  other  prop- 
erty in  the  custody  of  the  court,  shall  keep  a  book  or  books  in 
which  he  shall  make  an  exact  account  thereof.  Such  book  or 
books  shall  state  the  name  of  the  court,  the  title  of  the  case,  the 
jdate  of  receipt,  from  whom  received,  the  amount  of  money,  if 
any,  and  a  description  of  the  securities  or  other  property  received, 
if  any,  and  each  addition  of  interest;  also  the  date  and  descrip- 
tion  of  each  order  for  payment  and  the  dates  and  amounts  of 
payments  thereunder  and  to  whom  paid;  also  an  account  of 
each  change  of  investment,  if  any. 

L.  1892,  ch.  661.  Anrd  by  L.  1909.  ch.  6ft.  Atao  .partly  repealed  by 
L.  1909.  ch.  10;  U  1914,  ch.  369.  See  Consolidated  Laws,  tit  Banking  Law. 
f  45.  See  note  45  of  notes  of  Board  of  Statutory  Consolidation  at  end  of 
code. 

S   758.    [Am'd,  1802,  1017.]   Annnal  reports  to  comptroller. 

Every  treasurer  or  financial  officer  who  has  in  charge  or  pos- 
session or  under  his  control,  or  who  keeps  a  record  of  money, 
bonds,  stocks,  mortgages  or  any  other  securities  or  property  as 
prescribed  in  this  title,  must,  once  in  each  year,  make  a  report 
to  the  comptroller  at  the  time  and  in  the  form  and  manner  which 
he  may  prescribe,  containing  a  true  statement  of  his  accounts 
for  the  preceding  year  or  from  the  time  of  the  last  report.  This 
report  must  be  verified  by  the  oath  of  such  officer,  and  must  be 
accompanied  by  the  certificate  of  the  proper  officer  of  each  bank 
or  trust  company,  stating  the  exact  amount  on  deposit  with  such 
corporation.  Every  savings  bank,  bank  or  trust  company  having 
in  its  possession,  pursuant  to  an  order  of  a  court  of  record, 
money,  bonds,  stocks,  mortgages  or  any  other  securities  or 
property  which  were  not  first  deposite<I  in  compliance  with  the 
provisions   of  section   seven    hundred    and    forty-five  of   this   act, 
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oiustt  once  in  each  year,  make  a  report  to  the  comptroller  at 
fiuch  time  as  he  shall  prescribe,  stating  separately  for  each  case 
the  name  of  the  court,  the  title  of  the  action  or  proceeding,  the 
date  of  the  receipt,  from  whom  received,  for  whom  received,  the 
amount  of  money,  if  any,  a  description  of  the  securities  or  other 
property,  each  audition  of  interest  and  each  change  of  invest- 
ment, the  amount  so  held  at  the  date  of  the  report,  the  date 
and  description  of  each  order  directing  payment  and  the  dates 
and  amounts  of  payment?  thereunder  and  to  whom  made.  Everv 
officer,  or  bank  or  trust  company  mentioned  in  this  section,  shall 
furnish  any  additional  report  to  the  comptroller  or  to  the  court 
at  such  time  and  in  such  detail  as  may  be  required. 
Am'd  by  L.  1882,  ch.  651;  L.  1917,  cb.  731.  In  effect  Sept.  1,  1917. 

[if  8  and  9,  L.  1882,  ch.  651,  do  not  amend  the  Code  of  Civ. 
Proc,  but  relate  to  same  subject  as  the  Code  section  amended  by 
that  act,  and  are  inserted  here  for  convenience  of  attorneys. 

i  8.  The  comptroller  is  authorized  to  employ  such  special  clerk 
or  clerks  as  he  may  deem  necessary,  to  carry  out  the  provisions 
of  this  act;  and  he  shall  cause  an  examination  of  the  accounts 
•,>f  the  ofiBcers  referred  to  in  this  act  to  be  made  at  least  once  in 
each  year,  and  shall  enforce  the  provisions  thereof. 

f  9.  Whenever  any  sum  of  money,  paid  into  court,  shall  have 
remained  in  the  hands  of  any  county  treasurer,  or  of  the  cham- 
berlain of  the  city  of  New  York,  for  the  period  of  twenty  years, 
it  shall  be  paid  over  by  such  officer  with  all  accumulations  of 
interest  thereon,  after  deducting  his  legal  fees,  to  the  treasurer 
of  the  state  of  New  York.  The  said  treasurer  shall  pay  such  sum 
to  the  owner  or  owners  thereof  upon  the  presentation  to  him  of 
the  warrant  of  the  comptroller  therefor.  The  comptroller  shall 
draw  his  warrant  for  such  sum  upon  the  presentation  to  him  of 
an  order  of  the  court  made  in  accordance  with  section  seven  hun- 
dred and  fifty-one  of  the  Code  Of  Civil  Procedure  and  upon  due 
notice  to  said  comptroller.] 

{    754.   These    provlalona   «pplle«ble   In  TVew  York   to   the 
4;lft«inberlaln. 

Each  provision  of  this  title,  relating  to  a  county  treasurer, 
applies  to  the  chamberlain  of  the  city  of  New  York,  with  respect 
to  money  paid  into  court,  in  an  action  triable  in  the  city  and 
count3'  of  New  York,  or  with  respect  to  money,  or  a  bond,  mort- 
gage or  other  security,  or  public  stock,  representing  money  paid 
into  court;  except  where  special  provision,  with  respect  to  the 
same,  is  otherwise  made  by  law\ 
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TITLE  IV. 

Proceeding^  upon  the  death  or  disability  of  a  party  or  thm 

transfer  of  his  interest. 

Sec.   765.  Action;   when   not  to  abate. 

756.  Procce<Ung8  upon  transfer  of  IntereKt.  or  deTolutlon  of  llabilltj. 

757.  Id. :   when  fKrie  party  dlen  and  action  BurriTes. 

758.  Id. ;  when  one  of  Heveral  partieH  dies. 

759.  700.   Id.:  when  part  of  cauiie  of  actloD  aurrlTes. 

761.  When  court  may  order  action  abated. 

762.  Special  cases  excepted. 

763.  Death  of  party  after  verdict,  etc. 

764.  Action  for  a  wrtmg  not  to  abate  after  THdlct,  etc 

765.  No  verdict,  etc.,  can  be  taken  after  a  party's  death. 

766.  Death,  etc.,  of  public  officer  or  trustee. 


I  75S.  [Am'dy  1881.]     Aetlonf  when  not  to  aliate. 

Ad  action  does  not  abate  by  any  event,  if  the  cause  of  action 
survives  or  continues.  A  special  proceeding  does  not  abate  by 
any  eveut,  if  the  right  to  the  relief  sought  iu  such  special  pro- 
ceeding survives  or  continues,  but  this  provision  as  to  special 
proceeding  applies  only  to  cases  where  a  party  dies  after  this 
act  takes  effect. 

L.    1891.  ch.   284. 


I  7S<i.  Proceedlnsra  wpoa  tnaafer  of  lBtore«t,  or  dewoI«- 
tion  of  liability. 

In  case  of  a  transfer  of  interest,  or  devolution  of  liability,  the 
action  may  be  continued,  by  or  against  the  original  party;  unlees 
the  court  directs  the  person,  to  whom  the  interest  is  transferred, 
or  upon  whom  the  liability  is  devolved,  to  be  substituted  in  the 
action,  or  joined  with  the  original  party,  as  the  cajse  requires. 

Co.  Proc.,  I  121,  the  third  sentence. 


I  757.  [Am*d,  1879,  1891.]  ld.|  when  sole  party  dlea  aad 
action   survives. 

In  cai<e  of  the  death  of  a  sole  plaintiff  or  a  sole  defendant,  if 
the  cause  of  action  survives  or  continues,  the  court  must,  upon 
a  motion,  allow  or  compel  the  action  to  be  continued,  by  or 
against  his  representative  or  successor  in  interest.  In  rase  of 
the  death  of  a  sole  party  to  a  special  prooetnling  after  this  act 
takes  effect,  if  the  right  to  the  relief  sought  in  such  proceeding 
survives  or  continues,  the  court  must,  upon  a  motion,  allow  or 
compel  such  proceeding  to  be  continued  by  or  against  his  repre- 
sentative or  successor  in  interest.     This  provision  as  to  a  special 
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proceeding  does  not  apply  where  proYision  for  vacb  continuance 
has  been  otherwise  made  by  law. 

Ic    1^91.  ch.  284.      See  2  R.   S.  448,  f  2. 

S    768.   [Am'dy   1877.]     Id*|  wlkcn   ome   of  ••▼•val   partlea 
dies. 

In  case  of  the  death  of  one  of  two  or  more  plaintiffs,  or  one 
of  two  or  more  defendants,  if  the  entire  cause  of  action  surviyes 
to  or  against  the  others,  the  action  may  proceed  in  favor  of  or 
ugainst  the  survivors.  But  the  estate  of  a  person  or  party 
jointly  liable  upon  contract  with  others  shall  not  be  discharged 
liy  his  death,  and  the  court  may  make  an  order  to  bring  in  the 
proper  representative  of  the  decedent,  when  it  is  necessary  so 
to  do,  for  the  proper  disposition  of  the  matter;  and,  where  the 
linbility  is  several  as  well  as  joint,. may  order  a  severance  of 
th.e  action  so  that  it  may  proceed  separately  against  the  repre- 
sentative of  the  decedent,  and  against  the  sarviying  defendant 
ot  defendants. 

2  R.  S.  386,  8  r  (2  Edm.  401). 


§  7S9.  Id.  I  yrben  part  of  eanae  of  aetlon  sarviTes. 

In  case  of  the  death  of  one  of  two  or  more  plaintiffs,  or  one 
of  two  or  more  defendants,  if  part  only  of  the  cause  of  action, 
or  part  or  some  of  two  or  more  distinct  causes  of  action,  sur- 
vives to  or  against  the  others,  the  action  may  proceed,  without 
bringing  in  the  successor  to  the  rights  or  liabilities  of  the 
deceased  party;  and  the  judgment  shall  not  affect  him,  or  his 
interest  in  the  subject  of  the  action.  But  where  it  appears 
proper  so  to  do,  the  court  may  require  or  compel  the  successor, 
or  a  person  who  claims  to  be  the  successor,  to  be  brought  in 
as  a  party,  upon  his  own  application  or  upon  the  application  of 
a  party  to  the  action. 

SnbBtitQt4>  for  2  R.  S.  184,  189,  portions  of  H  108,  108,  115,  117,  120,  and 
r21. 


I  7dO.  [Am'd,  1870.]    Vhe  same. 

In  a  case  specified  in  the  foregoing  sections  of  this  title,  where 
such  a  person  applies  in  his  own  behalf,  the  court  may  direct 
that  he  be  made  a  party,  by  aniendment  of  the  pleadings,  or 
otherwise  as  the  case  requires.  Where  an  application  is  made 
by  the  plaintiff,  to  bring  in  such  a  person  as  defendant,  the 
court  may  direct  that  a  supplemental  summons  issue,  and  that 
supnlemental  pleadings  be  made.  Where  an  application  is 
made  by  a  defendant  to  bring  in  such  a  person,  the  court  may, 
and  where  the  protection  of  the  applicant's  rights  requires  it, 
must,  permit  the  defendant  to  commence  a  cross  action  for  that 
purpose.  The  cross  action  must  be  brought  in  the  same  court, 
unless  the  order  otherwise  specially  directs.  If  it  directs  that 
the  action  be  commenced  in  another  court,  the  latter  court  may, 
by  order  at  any  time  after  the  cross  action  is  commenced,  remove 
to  itself  the  original  action,  with  like  effect  as  if  it  had  been 
brought  therein.    Unless  the  court  otherwise  directs,  the  originaJ 
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action  and  the  cross  action  must  be  tried,  and  judgment  rendered 
therein,  as  if  they  were  one  action. 

Id.  (2  Edm.  101). 

i  7ttl«  When  ooort  may  or^er  aistlon  «bAted« 

At  any  time  after  the  death  of  the  piaiutifF,  or  after  the  mar* 
riage  of  the  plaintiff,  where  it  affects  the  riglits  of  either  party, 
the  court  may,  in  its  discretion,  upon  notice  to  such  persons  as 
it  directs,  and  upon  the  application  of  the  advers**  party,  or  ul 
a  person  whose  interest  is  affected,  direct  that  the  action  abate, 
unless  it  is  continued  by  the  proper  parties,  within  a  time  speci- 
fied in  the  order,  not  less  than  six  months,  nor  more  than  one 
year,  after  the  granting  thereof. 

Co.  Proc,  i  121,  fifth  feotence.  am'd.     See  I  1736. 

8  7622.  Special  caseii  excepted. 

The  foregoing  provisions  of  this  title  do  not  apply  to  a  case, 
where  special  provision  is  otherwise  made  by  law. 

1  768.  Death  of  part 9^  after  verdict,  etc. 

If  either  party  to  an  action  dies,  after  an  accepted  offer  to 
allow  judgment  to  be  taken,  or  after  a  verdict,  report,  or  decisioD.. 
or  an  interK)cutory  judgment,  but  before  final  judgment  If 
entered,  the  fourt  must  enter  final  judgment,  in  the  names  of  thf 
original  parties;  unless  the  offer,  verdict,  report,  or  decision,  or 
the  interlocutory  judgment,  is  set  aside. 

2  R.  S.  387,  f  4,  am'd. 

i  764.  r  Am*d,  ]»04.]  Actloa  for  a  wronff  not  to  abate  after 
verdict,  etc. 

An  action  commeuoed  by  a  father  to  recover  damages  for  the 

seduction   of  his  minor  daughter  does  not  abate  by  his  death, 

but  survives  to  the  mother  of  such  daughter,  who  may  recover 

both  actual  and  exemplary  damages  therein  to  the  same  extent 

as  though  the  original  party  plaintiff  had  lived.     After  verdict, 

report  or  decision  in  an  action  to  recover  damages  for  a  personal 

injury,  the  action  does  not  abate  by  the  death  of  a  party,  but 

the  subsequent  proceedings  are  the  same  as  in  a  case  where  the 

i'ause  of  action   survives.     And  in  case  said   verdict,  report  or 

tlocision  is  reversed  upon  questions  of  law  only,  said  action  does 

not  abate  by  the  death  of  the  party  against  whom  the  same  was 

rendered. 

L.  1904.  cb.  379.  In  effect  Sept.  1,  1904. 


i  765.  No  verdict,  etc.,  can  be  taken  after  a  party**  death. 

This  title  does  not  authorize  the  entry  of  a  judgment  against 
a  party,  who  dies  before  a  verdict,  report,  or  decision  is  actual!; 
rendered  against  him.     In  that  case,  the  verdict,   report,  cr  de- 
''ision  is  absolutely  void. 
2  :;.  S.  r,S7.  1  5  (2  Edm.  402).  am'd. 

S  766.  Death,  etc.,  of  public  officer  or  trnstee. 

\Vh«»re  an  action  or  si'.ecial  proceeding  i^  nuthorizcHl  or  directed 
l»y  law,  to  be  brought  by  or  in  the  name  of  p.  public  officer,  or 
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by  a  receiver,  or  other  trustee,  appointed  by  yirtne  of  a  statute, 
his  death  or  removal  does  not  aoate  the  action  or  special  pro- 
ceeding: but  the  same  may  be  continued  by  his  successor,  who 
must,  upon  his  application,  or  that  of  a  party  interested,  be  sub- 
stituted for  that  purpose,  by  the  order  of  the  court,  a  copy  of 
which  must  be  annexed  to  the  judgment-roll. 

2  B.  S.  888,  f  14;  and  U  1832,  ch.  296,  |  8  (3  Edm.  e74),  conioUdmted. 
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TITLB  V. 

Motiozu  and  orders  g«nerallx. 

Sec.  787.  Definition  vid  form  of  an  ord«r. 

708.  An  application  for  an  order  la  a  motion. 
IxUf.  Motions  In  supreme  court;  where  to  be  heard. 
77U.  Motions  in  New  York  city. 

771.  In  absence  of  Judge,  motion  may  be  tranaferrea  to  andthar  judga. 

772.  773.   What  judges  may  make  orders  out  of  court,   without  notice. 

774.  Review  of  order  made  by  a  Judge  of  another  court. 

775.  When  stay  of  proceedings  not  to  exceed  twenty  days. 

770.  Sttbseuqent  application  for  order  after  denial,  etc.,  of  prior  applicatioa. 

777.  Id.;  as  to  application  for  Judgment. 

778.  Penalty  for  violating  last  two  sections. 

779.  Costs  of  a  motion;  how  collected. 

i  767.  LAm'd.  1811,  1812.]    Definition  and  form  of  an  order. 

A  direction  of  %  court  or  judge,  made,  as  prescribed  in  this  act, 
in  an  action  or  special  proceeding,  must  be  in  writing,  unless  other- 
wise specified  in  the  particular  case.  Such  a  direction,  unless  it  is 
contained  in  a  judgment,  is  an  order.  In  determining  a  motion,  the 
court  shall  cause  its  determination,  together  with  a  recital  of  the 
papers  read  on  the  motion  on  either  side  to  be  indorsed  on  or  ap- 
pended to  the  back  of  the  motion  papers  and  shall  sign  the  same  and 
such  indorsement  and  signature  shall  constitute  the  order  of  the 
court;  but  nothing  herein  contained  shall  prevent  the  court,  upon 
the  application  of  either  party,  from  resettling  such  order  in  the 
form  of  the  written  order  heretofore  in  use.  Upon  such  resettle- 
.  ment  of  the  order,  where  the  right  to  appeal  depends  upon  whether 
or  not  such  order  was  made  iu  the  exercise  of  discretion,  or  whether 
or  not  the  decision  upon  which  it  is  based  involves  a  question  of 
law,  such  order  shall  so  state  the  ground  upon  which  it  was  made. 

Co.  Proc.  S  400,  am'd.      Am'd  by  h.  1911.  ch.  368;  L.  1912.  ch.  00.  In  affect 
Sept.   1.   IkiVi. 

I    708.    [Am*d,   1800.   1811.1      An   aiipllcatlon   for  an  order 
is  a   motion. 

Such  application  or  motion  must  be  made  to  a  court,  or  to  a 
judge  or  justice  thereof.  When  the  defendants  have  made  de- 
fault in  appearing  in  an  action  or  proceeding,  any  application  or 
motion  therein  may  be  made  to  the  court  or  to  a  judge  or  justice 
thereof  out  of  court.  Where  any  of  the  defendants  in  an  action 
or  proceedings  have  appeared,  all  motions  or  applications  there- 
after made  in  such  action,  or  proceedings,  except  a  motion  made 
for  an  extension  of  time  on  two  days'  notice  under  rule  twenty- 
four  of  the  general  rules  of  practice  which  may  be  made  to  a 
judge,  and  except  where  it  is  otherwise  authorized  by  law,  must 
l>e  made  to  the  court,  unless  such  defendants  consent  to  the  mak- 
ing of  such  motion  or  application  to  a  judge  or  justice  out  of 
court.  Except  in  the  first  judicial  department  an  order  which 
is  authorized  by  statute  to  be  made  at  chambers  may  be  made 
by  the  court.  Any  proceeding  which  is  required  by  statute  to 
be  instituted  by  petition  may  also  be  instituted  by  an  affldavlt 

174 


e  8,  t.  5  MOTIONS  AND  ORDERS.  i  760 

setting  forth  the  matter  which  it  is  required  that  the  petition 
shall  contain,  accompanying  a  notice  of  an  application  for  the 
relief  which  would  properly  be  prayed  for  in  the  petition;  and 
in  like  manner  a  proceeding  which  is  required  by  statute  to  be 
instituted  by  affidavit  may  be  instituted  by  petition.  The  party 
making  a  motion  may,  in  the  notice  thereof,  specify  one  or  more 
kinds  of  relief  in  the  alternative  or  otherwise,  and  the  adverse 
party  must,  where  at  least  eight  days'  notice  of  the  motion  shall 
be  giveu,  at  least  one  day  prior  to  the  time  at  which  the  motion 
is  noticed^  to  be  heard,  serve  upon  the  attorney  for  the  moving 
party  copies  of  the  affidavits  and  papers  which  he  expects  to 
read  in  opposition  to  the  motion;  he  may,  at  least  three  days 
prior  to  the  time  at  w^hich  the  motion  is  noticed  to  be  heard, 
serve  upon  the  attorney  for  the  moving  party  a  notice,  with  or 
without  affidavits  or  other  papers  in  support  thereof,  specifying 
any  kind  or  kinds  of  relief  in  the  alternative  or  otherwise  to 
which  he  claims  to  be  entitled  in  the  action  whether  the  relief  so 
asked  for  be  responsive  or  not  to  the  relief  asked  for  by  the 
moving  party.  Upon  the  hearing  of  a  motion  relief  shall  not  be 
denied  to  any  party  because  of  defects  or  insufficiencies  in  the 
moving  papers  which  can  be  cured  upon  the  hearing  or  before 
the  entry  of  the  order  thereon,  but  the  court  or  judge  shall  direct 
that  such  defects  or  insufficiencies  be  cured  or  supplied  forthwith, 
and  shall  proceed  to  hear  and  consider  the  motion,  or  may  direct 
the  motion  to  stand  over  to  be  heard  at  a  subsequent  time  or 
place.  In  either  case  it  may  award  against  the  party  in  whose 
moving  papers  or  application  such  defect  or  insufficiency  appears, 
costs  in  favor  of  the  adverse  party.  Whenever  a  motion  is  made 
to  set  aside  or  vacate  an  order,  judgment  or  decree  or  any  paper 
filed  or  proceeding  taken,  because  of  technical  defects  therem,  or 
because  of  defects  or  insufficiencies  in  the  papers  or  proceedings 
upon  which  it  was  made  or  entered  and  such  defects  or  insuffi- 
ciencies can,  without  prejudice  to  intervening  rights,  be  cured  or 
supplied,  it  shall  be  the  duty  of  the  court  to  direct  upon  the 
hearing  of  such  motion,  that  such  defects  or  insufficiencies  in  the 
order,  judgment  or  decree,  or  in  the  papers  or  proceedings,  be 
cured  or  supplied  nunc  pro  tunc,  awarding  against  the  party  in 
whose  order,  judgment  or  decree,  or  in  whose  papers  or  pro- 
ceedings such  defects  or  insufficiencies  appear,  costs  in  favor  of 
the  adverse  party.  The  pleadings  in  an  action  shall  at  all  times 
when  a  motion  is  made  therein  be  deemed  to  be  before  the  court 
although  not  specifically  referred  to  in  the  notice  of  nwtion. 

Id.,   f  401,  «ubd.  1.  li.   1000,  ch.  147;  I*   1011,  ch.  763,  In  effect  Sept.  1, 
1911. 

I  760.  [Ant'd,  1870.1  Motions  in  anprente  court  |  Trhere 
to  be  beard. 

A  motion,  upon  notice,  in  an  action  in  the  supreme  court  must 
be  made  within  the  judicial  district  in  which  the  action  is  triable, 
or  in  a  county  adjoining  that  in  which  it  is  triable;  except  that 
where  it  is  triable  in  the  first  judicial  district,*  the  motion  must 
be  made  in  that  district;  and  a  motion  upon  notice,  cannot  be 
made  in  that  district  in  an  action  triable  elsewhere.  But  this 
section  does  not  apply  to  a  case  where  it  is  specially  prescribed 


*  The  words,  "  the  motion  must  be  made  in  that  district,"  omitted  by  error 
Sm  ensroMlnc 
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by  law  that  a  luotiou  may  be  made  iu  the  county,  where  the 
applicant,  or  other  person  to  be  affected  thereby,  or  the  attor- 
ney, resides. 

Id.,    I    401,    Bubd.    4,    aiu'd. 

S   770.   Motions  In  New  York  city. 

In  the  first  judicial  district,  a  motion  which  elsewhere  must  be 
made  iu  court,  may  be  made  to  a  judge  out  of  court,  except  for  a 
new  trial  on  the  merits. 

Id.,  subd.  2. 

§  771.  In  absence  of  Jadse,  motion  may  be  trannferreU 
to  anotlKer  Jadipe. 

Where  notice  of  a  motion  is  given,  or  an  order  to  show  cause 
is  returnable,  before  a  judge,  out  of  court,  who,  at  the  time  fixed 
for  the  motion,  is  or  will  be  absent,  or  unable,  for  any  other 
cause,  to  hear  it,  the  motion  may  be  transferred,  by  his  order, 
made  before  or  at  that  time,  or  by  the  written  stipulation  of  the 
attorneys  for  the  parties,  to  another  judge,  before  whom  it  might 
have  been  original^'  made. 

Co.   Proc,    S   404,   am'd.     See   {   26,   ante. 

I  772.  TAm'tl,  180S.1  IVIiat  Jndflrea  may  make  orders  out 
of  court*  nvitliout  notice. 

Where  an  order,  in  an  action,  may  be  made  by  a  judge  of  the 
court,  out  of  court,  and  without  notice,  and  the  particular  judge 
is  not  specially  designated  by  law,  it  may  be  made  by  any  judge 
of  the  court,  in  any  part  of  the  State;  or,  except  to  stay  proceed- 
ings after  verdict,  report,  or  decision,  by  a  justice  of  the  supreme 
court,  or  by  the  county  judge  of  the  county  where  the  action  is 
triable,  or  in  which  the  attorney  for  the  applicant  resides.  Where 
such  an  order  grants  a  provisional  remedy,  it  can  be  vacated  only 
in  the  mode  specially  prescribed  by  law;  in  any  other  case,  it 
may  be  vacated  or  modified,  without  notice,  by  the  judge  wht> 
made  it,  or,  upon  notice,  by  him,  or  by  the  court. 

Id..  S  401,  suhd.  3;  and  id.,  |  324,  con»olidntod  and  am'd.  See  ante,  %  241; 
L.    1895,    ch.    946. 

I    77:i.   The  same. 

The  limitation,  contained  in  the  last  section,  of  the  county 
judges  who  may  make  an  order,  does  not  ai)ply  to  a  case  where 
it  is  prescribed  in  this  act,  in  general  words,  that  a  particnlar 
order  may  be  made  by  a  county  judge,  or  by  any  county  judge. 

I  774.  [Ant*d,  1877.)  Review  of  order,  made  by  a  Judffe 
of  anotl^er  court. 

An  order,  made  by  a  judge  of  a  court,  other  than  the  court  in 
which  the  action  is  pending,  may  be  reviewed  in  the  same  man- 
ner, as  if  it  was  made  by  a  judge  of  the  court,  in  wiiich  the 
action  is  pending. 

Co.   Proc.,   I  403,   last  clause,   am'd.     Sec  (  327,   ante.     Am'd  by  L.    1877. 

ch.  416.  ^^^ 
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f    775.    [Ain*d,    1877.1      Mr'hen    ntay    of    proceedlny*    not    to 
«jc«eed   tuveuty  days. 

An  order  to  stay  proceedings  in  an  action,  for  a  longer  time 
than  twenty  days,  snail  not  be  made  bj'  a  judge,  out  of  court, 
except  to  stay  proceedings  under  an  order  or  judgment  appealea 
from,  or  where  it  is  made  upon  notice  of  the  application,  to  the 
adTerse  party,  or  in  cases  where  special  provision  is  otherwise 
made  by  law. 

Id.,   i  401,  sabd.  6.     See  Role  67. 

)  778.  Snbseqaent  application  for  order  after  denial^ 
etc.,  of  prior  application. 

If  an  application  for  an  order,  made  to  a  judge  of  the  court, 
or  to  a  county  judge,  is  wholly  or  partly  refused,  or  granted 
conditionally,  or  on  terms;  a  subsequent  application,  in  reference 
to  the  same  matter,  and  in  the  same  stage  of  the  proceedings, 
shall  be  made  only  to  the  same  judge,  or  to  the  court.  If  it  is 
made  to  another  judge,  out  of  court,  an  order  granted  there- 
upon must  be  vacated  by  the  judge  who  made  it;  or,  if  he  is 
absent,  or  otherwise  unable  to  hear  the  application,  by  any  judge 
of  the  court,  upon  proof,  by  affidavit,  of  the  facts. 

2  R.  S.  281.  I  27  12  Edm.  207i ;  and  Id.  173.  §|  32.  33  and  84  (2  Bdm. 
179). 

I   777.  Id.;  as  to  application  for  Jndirment.  ^ 

Where  an  application  is  made  to  the  court  for  judgment,  it 
cannot  be  withdrawn,  without  the  express  permission  of  the 
court;  and  a  subsequent  application  for  judgment  shall  not  be 
made,  at  a  term  held  by  another  judge,  except  where  the  first 
application  is  so  withdrawn:  or  where  the  directions,  given  there- 
upon,  require  an  act  to  be  done,  before  judgment  can  be  ren- 
dered; or  where  the  fact  of  the  former  application  is  stated,  and 
the  proceedings  thereupon,  and  subsequent  thereto,  are  fully  set 
forth,  in  the  papers  upon  which  the  application  is  made. 

1  778.  Penalty  for  violating  last  fwo  sections. 

A  person  making  an  application,  forbidden  by  the  last  two 
sections,  with  knowledge  of  the  previous  application,  shall  be 
punished  by  the  court,  for  a  contempt. 

2  R.    S.    281.    f   28. 

i  770.  fAuiM,  1870,  1882  and  1884.1  Costs  of  a  motion i 
liovr  collected. 

Where  costs  of  a  motion,  or  any  other  sum  of  money,  directed 
by  an  order  to  be  paid,  are  not  paid  within  the  time  fixed  for 
that  purpose  by  the  order,  or  if  no  time  is  so  fixed  within  ten 
days  after  the  service  of  a  copy  of  the  order,  an  execution  against 
the  personal  property  only  of  the  party  required  to  pay  the  same, 
may  b^  issued  by  any  party  or  person  to  whom  the  said  costs 
or  sum  of  money  is  made  payable  by  said  order,  or  in  case  per- 
mission of  the  court  shall  be  first  obtained  by  any  party  or  per- 
son having  an  interest  in  compelling  payment  thereof,  which 
execution  shall  be  in  the  same  form,  as  nearly  as  may  be,  as 
an  execution  upon  a  judgment,  omitting  the  recitals  and  directions 
relating  to  real  property;  and  all  proceedings  on  the  part  of  the 
party  required,  to  pay  the  same,  except  to  review  or  vacate  the 
order,   are  stayed   without  further  direction   of  the  court,   until 
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the  payment  thereof.  Bat  the  adverse  party  may.  at  his  election, 
waive  the  stay  of  proceedings.  Where  the  order  directs  that 
the  costs  of  a  motion  abide  the  event  of  the  action,  or  where 
costs  of  a  motion,  awarded  by  an  order,  have  not  been  collected 
when  final  judgment  is  entered,  they  may  be  taxed  as  part  of 
the  costs  of  the  action  or  set  off  against  costs  awarded  to  the 
adverse  party,  as  the  case  requires.  But  nothing  herein  con- 
tained shall  be  so  construed  as  to  relieve  a  party  or  person 
from  punishment  as  for  contempt  of  court  for  disobedience  to 
an  order  in  any  case  when  the  remedy  of  enforcement  by  such 
oroceedings  now^  exist. 

Sett  Code  of  Proc,  as  am'd  In  1876;  L.  1884,  cii.  181;  |  8238,  pott. 
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Mucellaneous  practice  res^ations. 

Ajf*iicil»  1.  General  regnlatlooa  respecting  time. 
2.  Preferred  and  deferred  canaee. 
8.  Senrice  of  papers. 
4.  Dlflcorery  of  booka  and  panen. 

B.  General  regnlatlons  reepectlng  bonds  and  undertaklan. 
ft.  Otber  matters. 

ARTICIiB    FIRST. 

GfeneroU  regtuationa  retpteting  titne^ 

%e.  780.  Notice  of  motion,  to  be  eight  days. 

781.  How   time   enlargpd,   before  its  expiration. 

782.  Copy  of  aflBdayit  mnct  be  aenred. 
788.  Relief,   after  time   baa  expired. 

784.  When  time  cannot   be  extended. 

785.  Qoallflcation  of  laat  section. 

786.  Ordera  in  certain  actions;  how  pabliahed. 

787.  Time  for  publication  of  notice;  how  computed. 

788.  [Bepealed.1 

i  780.  Ifotlee  of  motion,  to  be  elflrbt  dars- 

Where  special  proTision  is  not  otherwise  made  by  law,  or  by 
the  general  rules  of  practice,  if  notice  of  a  motion,  or  of  any 
•ther  proceeding  in  an  action,  before  a  conrt  or  a  judge,  is 
necessary,  it  must,  if  personally  served,  be  served  at  least 
eight  days  before  the  time  appointed  for  the  hearing;  unless  the 
court  or  a  judge  thereof,  or  a  county  judge  of  the  county  where 
the  action  is  triable  or  in  which  the  attorney  for  the  applicant 
resides,  upon  an  affidavit  showing  grounds  therefor,  makes  an 
order  to  show  cause,  why  the  application  should  not  be  granted; 
and,  in  the  order,  directs  that  service  thereof,  less  than  eight 
days  before  it  is  returnable,  be  sufficient. 
See  Ifc  1800,  eb.  819.    Bee  also  Boles  87,  07. 

I  781.  Hovr  time  enlargred,  before  Its  expiration. 

Where  the  time,  within  which  a  proceeding  in  an  action,  after 
its  commencement,  must  be  taken,  has  begun  to  run,  Md  has 
not  expired,  it  may  be  enlarged,  upon  an  affidavit  snowing 
grounds  therefor,  by  the  court,  or  by  a  judge  authorized  to 
make  an  order  in  the  action. 

Co.  Proc.,  part  of  |  406,   am'd. 

(  782.  Copy  of  afllda^lt  mnat  be  served. 

In  a  case  specified  in  the  last  two  sections,  the  affidavit,  upon 
which  the  order  was  granted,  or  a  copy  thereof,  must  be  served 
with  a  copy  of  the  order;  otherwise,  the  order  may  be  disregarded. 

Id. 

{  788.  Relief,  after  time  ban  expired. 

After  the  expiration  of  the  time,  within  which  a  pleading  must 
be  made,  or  any  other  proceeding  in  an  action,  after  its  com- 
mencement, must  be  taken;  the  court,  upon  good  cause  shown, 
may.  in  its  discretion,  and  upon  such  terms  as  justice  requires, 
relieve  the  party  from  the  consequences  of  an  omission  to  do 
the  act,  and  allow  it  to  be  done;  except  as  otherwise  specially 
prescribed  by  law. 

flObstltiite  for  part  of  Go.  Proc.,  |  174. 

177 


IS  784-88  TIME.  c.  8,  t.  0,  a.  I 

1  784.  Iirheift  time  cannot  ¥•  extended. 

A  court,  or  a  judge,  is  not  authorized  to  extend  the  time^ 
fixed  by  law,  within  which  to  conunence  an  action;  or  to  talce 

SL  appeal;  or  to  apply  to  continue  an  action,  where  a  party 
ereto  has  died,  or  has  incurred  a  disability;  or  the  time  fixed 
by  the  court,  within  which  a  supplemental  complaint  must  be 
made,  in  order  to  continue  an  action;  or  an  action  Is  to  abate, 
unless  it  is  continued  by  the  proper  parties.  A  court,  or  a  judge^ 
cannot  allow  either  of  those  acts  to  be  done,  after  the  expiration 
of  the  time  fixed  by  law,  or  by  the  order,  as  the  case  may  be, 
for  doing  it;  except  in  a  case  specified  in  the  next  section. 
See  Go.   Ptoc.,   |  406. 

S   785.   [Am'd,   1877.]      I^nnlill cation   of   last   section. 

Where  a  party  entitled  to  appeal  from  a  judgment  or  order, 
or  to  move  to  set  aside  a  final  judgment  for  error  in  fact,  dies 
either  before  or  after  this  chapter  takes  effect,  and  before  the 
expiration  of  the  time  within  which  the  appeal  may  be  taken,  or 
the  motion  made,  the  court  may  allow  the  appeal  to  be  taken,  or 
the  motion  to  be  made,  by  the  heir,  devisee,  or  personal  repre- 
sentative of  the  decedent,  at  any  time  within  four  months  after 
his  death. 

S  786.  Orders  In  certain  actions)  hovr  pnlblislied. 

Where  an  action  is  brought  for  the  collective  benefit  of  the 
creditors  of  a  person,  or  of  an  estate,  or  for  the  benefit  of  a 
person  or  persoutf,  other  than  the  plaintiff,  who  will  come  in  and 
contribute  to  the  expense  of  the  action,  notice  of  a  direction 
of  the  couit,  contained  in  a  judgment  or  order,  requiring  the 
creditora,  or  other  person  or  persons  to  exhibit  their  demands, 
or  otherwise  to  come  in,  must  be  published,  once  in  each  week,  * 
for  at  least  three  successive  weeks,  and  as  much  longer  as  the 
court  directs,  in  the  newspaper,  published  at  Albany,  in  which 
legal  notices  are  required  to  be  published,  and  in  a  newspaper, 
published  in  the  county  where  the  act'  is  required  to  be  done. 

2  R.   S.  188.   I  lOS  (2  Bdm.   190). 

I  T87.  Time  for  publication  of  notice)  Ikow  computed. 

The  period  of  publication  of  a  legal  notice,  in  an  action  or 
special  prooe<*ding,  brought  in  a  court,  either  of  record  or  not 
of  record,  or  before  a  judge  of  such  a  court,  must  be  computed, 
so  as  to  exclude  the  first  day  of  publication,  and  inclucle  the 
day,  on  which  the  act  or  event,  of  which  notice  is  given.  Is  to 
happen,  or  which  completes  the  full  period  of  publication. 
Oe.   Proc..   1  426. 

I  788.   [Repealed,  1892.  ch.  677.] 
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AKTICLB  SBCOHD. 

Preferred  and  deferred  cauteg, 

A»c.  T80.  Preferonc*  of  certain  mctlons  hj  tbe  ptopi 

780.  Id.;  Of  criminal  actions.  • 

7ttl.  Id.;   among  ciTil  actlona. 

7tf2.  Id.;  m   mandamus  or  problbitton. 

798.  Wben  an  order  1b  necessary. 

7M-fi.  [Hepeitled.J 

{  789.  Preference  of  certain  actions  by  tlie  9eopl«. 

A  trial,  motion,  appeal,  or  hearing,  in  an  action  by  the  people 
CO  recover  money,  ^unde,  credits,  or  other  property,  held  or  owned 
by  the  State,  or  held  or  owned,  othcially  or  otherwise,  for,  or 
in  behalf  of,  a  public  or  goyernmental  interest,  by  a  municipal 
or  other  public  corporation,  or  by  a  board,  officer,  custodian, 
agency  or  agent  of  the  State,  or  of  a  city,  county,  town,  village, 
or  other  division,  subdivision,  department,  or  portion  of  the 
State,  which  the  defendant  has,  without  right,  obtained,  re- 
ceived, converted,  or  disposed  of;  or  to  recover  damages,  or  other 
compensation,  for  so  obtaining,  receiving,  paying,  converting,  or 
disposing  of  the  same;  or  the  aiding  or  abetting  tnereof;  is 
entitled,  on  the  application  of  the  attorney-general,  to  a  prefer^ 
iUi-e  over  any  other  business,  at  a  term  or  sitting  of  any  coart 
jt  the  State,  irrespective  of  its  place  upon  the  calendar. 

L.   1876,  cb.  49,  f  6. 

§  T90.   Id.;  of  erimlnal  actions. 

A  criminal  action,  including  an  appeal  or  other  proceeding  in 
a  criminal  cause,,  is  entitled,  under  the  direction  of  the  court, 
to  ^reference  in  the  trial  or  hearing  thereof,  over  all  civil  actioBS 
ana  special  proceedings,  except  as  prescribed  in  the  last  sectiosk 

See  post,  H  10^,  ITTi. 

II  701.  [Am'd,  1877,  1879,  1882,  1887,  1898,  1899,  1900,  190S, 
190G.]     Id. I  amonflT  cItII  actions. 

Civil  causes  ax-e  entitled  to  preference  among  themselves.  In 
the  trial  or  hearing  thereof,  in  the  following  order,  next  after  the 
causes  specified  in  the  last  section  but  one: 

1.  [Am'dy  1879,  1898,  1900.]  An  act'on  or  specia'  proceoding 
brought  by  or  against  the  people  of  the  state,  or  brought  by  the 
people  of  the  state  on  the  relation  of  a  party,  or  brought  by  or 
against  any  state  officer  or  board  of  state  officrrs  as  such;  wnere 
the  attorney  of  the  said  people,  state  officer  or  board  of  state  offi- 
cers or  attorney  for  the  plaintiffs  in  such  action  or  special  proceed- 
ilrj  has  given  notice,  at  the  time  of  the  service  of  the  notice  of 
trial  or  argument,  or  the  particular  day  in  the  term  at  which  he 
will  move  it.  If  the  action  or  special  proceeding  is  not  moved  by 
9:nd  attorney  for  trial  or  argument  on  that  day,  or  as  soon  there- 
after in  the  same  term  as  the  court  can  hear  it,  the  other 
party  may  then  move  the  trial  or  argument;  otherwise  it  shall 
not  be  moved  out  of  its  order  at  that  term  except  by  the  special 

•wder  of  the  court. 
Ia  1888,  ch.   136;  L.   1900,  ch.   61.    In  effect  Sept.   1,   1000. 

2.  [Am'd,  1882,  1898.J  An  action  or  special  proceeding  in 
whi^h  The  City  of  New  York,  or  a  board  of  officers,  exercising 
powers  conferred  by  a  statute  for  the  protection  of  public  health 
or  public  or  private  property,  or. for  the  prevention  or  punish- 
ment of  violations  of  a  statute  relating  to  either  of  those  subjects, 
or  the  commissioners  of  pilots  in  The  City  of  New  York,  are  par- 
ties; where  a  notice,  similar  to  the  notice  prescribed  in  the  last 
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subdivision,  has  been  served  by  their  attorney,  at  the  time  ol 
service  of  the  notice  of  trial  or  argument.  The  provisions  uf  th* 
last  subdivision,  relating  to  moving  the  trial  or  argument,  apply 
to  a  cause  within  this  subdivision. 

U   1^98,   cb.    136.    In  effect  Sept.    1,   1888. 

3.  In  the  court  of  appeals  or  the  supreme  court,  an  appeal 
taken  by  either  party,  in  an  action  or  special  proceeding  other 
than  as  specified  in  subdivision  tirst  of  this  section,  where  the 
people  of  the  State,  or  a  board  of  State  officers,  are  sole  par- 
ties, or  a  State  officer  is  sole  party,  plaintiff  or  defendant. 

3a.  [Added,  1800.]  In  the  court  of  appeals  or  the  supreme 
court,  an  appeal  taken  by  either  party  in  an  action  or  special  pro- 
ceeding from  a  judgment  or  order  declaring  a  legislative  enact* 
ment  unconstitutional,  is  entitled  on  motion  of  the  appellant,  to  a 
preference  over  any  business  irrespective  of  its  place  upon  the 
calendar,  except  as  to  preferences  provided  for  in  sections  seven 
hundred  eighty-nine,  seven  hundred  ninety  and  the  preceding 
subdivisions  of  this  section. 
L.  1899.  ch.  585.    In  effect  Sept.  1, 1899. 

4.  In  the  court  of  appeals,  an  action,  a  party  to  which  has 
died,  pending  the  action,  where  the  pendency  of  the  action  pre- 
vents a  final  settlement  of  the  estate  of  the  deceased  party. 

5.  [Am'd,  1805,  1800,  looo,  lOOO.]  In  any  court,  an  acUon 
or  special  proceeding  in  which  an  executor  or  an  administrator,  or 
testamentary  trustee,  or  an  infant,  or  a  trustee  of  a  fund  for  the 
support  and  maintenance  of  an  infant,  or  a  receiver  appointed 
by  the  court,  or  by  the  comptroller  of  tne  currency  of  tlie  United 
States,  or  a  trustee  in  bankruptcy,  or  a  general  assignee-  for  the 
benefit  of  creditors,  or  the  committee  of  a  lunatic  or  an  idiot,  or 
a  creditor  of  a  deceased  insolvent  debtor  suing  for  the  benefit 
of  himself  and  other  creditors  interested  in  the  estate  or  prop- 
erty of  such  deceased  debtor  where  a  right  of  action  is  given  by 
express  provision  of  law,  is  the  sole  plaintiff  or  sole  defendant; 
an  action  or  special  proceeding  for  the  construction  of.  Or  au 
adjudication  upon  or  to  determine  the  validity  of  the  probate  of 
a  will,  in  which  the  administrator,  with  the  will  annexed,  or  the 
executor  of  the  will  is  joined,  as  plaintiff  or  defendant,  with  one 
or  more  other  parties,  and  an  appeal  from  the  judgments  or 
decision  in  any  of  the  foregoing  actions  or  proceedings  and  in 
the  court  of  appeals  or  the  supreme  court,  an  appeal  from  the 
decree  or  decision  of  a  surrogate's  court,  determining  a  will  to 
be  valid  and  admitting  it  to  probate,  or  determining  an  instru- 
ment offered  for  probate  as  n  will  to  be  invalid  or  not  entitled 
to  probate  as  such,  or  granting  geiicral  letters  of  administration 
or  directing  the  distribution  of  a  fund  or  payment  of  money  by 
an  executor  or  an  administrator  in  pursuance  of  an  order  or  de- 
cree made  on  an  intermediate,  final  or  judicial  accounting  or 
otherwise  by  an  administrator  or  (\u  ext-cutor. 

L.   1899.  cb.  085;  L.  1900,  cb.  144;  L.  1906,  cb.  6.    In  effect  Sept.  1.  1906. 

6.  [Am'd,  1805.]  An  action  for  dower  where  the  plaintiff 
makes  proof  by  affidavit,  to  the  satisfaction  of  the  cooit,  or  a 

180 


c.  8,  t.  6,  a.  2      PREF^D  AND  DEFERRED  CAUSES.  §§  792-93 

judfce^  thereof,  that  she  has  no  sufficient  means  of  support  aside 
from  the  estate  in  controversy,  an  action  for  the  partition  of  real 
property. 

7.  (Am'd,  18822.]  An  action  against  a  corporation  or  joint-stoclc 
asso<riation,  issuing  bank  notes  or  any  Idnd  of  paper  credits,  to 
circulate  as  money;  Or  by  or  against  a  receiver  of  such  a  corpora- 
tion or  association;  an  action  in  which  a  county  or  town  is  sole 
plaintiff  or  defendant. 

8.  [Am'd,  1879. J  An  action  against  a  corporation,  founded  upon 
n  note  or  other  evidence  of  debt  for  the  absolute  payment  of 
money.  An  action  upon  an  undertaking  given  upon  an  appeal  to 
the  court  of  appeals  or  to  stay  the  execution  on  an  appeal  to  the 
court  of  appeals. 

9.  [Am»d,  1887.)  In  an  actic  against  a  sheriff,  in  his  official 
capacity,  or  an  action  by  a  sheritf  or  late  sheriff,  to  recover  for 
a  breach  of  the  obligation  of  a  bond  or  bonds,  or  an  instrument 
or  instruments  of  indemnity,  or  an  undertaking  or  undertakings 
given  to  him  in  his  official  capacity. 

10.  A  cause  entitled  to  preference,  by  the  general  rules  of  prac- 
tice, or  by  the  special  order  of  the  court,  in  the  particular  case. 

11.  [Added,  1888.]     In  any  court  an  action  for  libel  or  slander. 
U 18K,  ch.  IM.    In  effect  Sept.  1. 1888. 

12.^[Add*dy  180S.]  In  the  court  of  appeals,  all  appeals  from 
Judgments  of  affirmance  rendered  by  the  appellate  division  of  the 
supreme  court  in  cases  enumerated  in  subdivlBlon  two  of  section 
one  hundred  and  ninety-one  of  this  act,  where  the  decision  rf 
the  appellate  division  nas  been  unanimous  and  an  appeal  has 
been  taken  or  allowed  slb  in  said  subdivision  of  said  section 
provided. 

L.  ]«•,  oh.  m§.   In  effect  Sept.  1. 1390. 

13.  [Added,  10O2.]     An  action  for  absolute  divorce  in  whicN 
an  order  has  been  made  granting  temporary  alimony. 
Ii.  1002.  ch.fl07.    In  effect    Sept.  1,  1902. 

Where  an  issue  of  law  and  an  issue  of  fact,  or  two  or  more 
other  questions  of  different  natures,  come  before  the  same  term 
of  tiie  court  for  trial  or  hearing,  the  preference  given  by  thij 
section  affects  only  the  order  in  which  the  issues  or  questions 
of  the  same  nature  are  to  be  disposed  of. 

i  79Z,  [Am'd,  1885.]    Id.|  In  naMdanva  or  proklbttlon. 

Where  a  writ  of  mandamus  or  of  prohibition  has  been  issutnl 
from  the  appellate  division  of*  the  supreme  court,  to  a  special 
term,  or  a  judge  of  the  same  court,  the  cause  may,  in  the  discre- 
tion of  the  court,  or,  where  an  appeal  is  taken  therein  to  tht 
court  of  appeals,  in  the  discretion  of  that  court,  be  preferred  over 
any  of  the  causes  specified  in  the  last  section. 
L.  UK,  eb.  M6. 

I  798.  [Am*d,  180S,  1886,  18O0,  1804,  1816.]  Where  an 
order  Is  neceanary. 

W^here  the  right  to  a  preference  depends  upon  facts  which  do 
not  appear  in  the  pleadings  or  other  papers  upon  which  the  cause 
is  to  be  tried  or  heard,  the  party  desiring  a  preference  must  pro- 
cure an  order  therefor  from  the  court,  or  a  judge  thereof,  upon 
notice  to  the  adverse  party.  A  copy  of  the  order  must  be  served 
with  or  before  the  notice  of  trial  or  argument.   Such  an  order  is  not 
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appealable,  but  it  may  be  vacated  by  the  jiidfre  or  judges  holding 
the  term  at  which  the  preferred  cause  is  noticed  for  trial  or  hear- 
ing, or  by  such  other  iustice,  or  at  such  other  term  of  court,  or 
at  such  other  time  as  shall  be  prescribed  by  the  general  or  Rpei'ial 
rules  of  practice.  But  a  preliminary  order  is  not  requisite  in  a 
case  embraced  within  subdivision  tirst  or  second  of  the  last  sec- 
tion but  one,  and  the  order  in  a  case  embraced  within  subdivision 
six  thereof  may  be  made  ex  parte,  and  is  conclusive.  Where  no 
order  is  required,  a  claim  for  preference,  specifying  the  provision 
of  law  under  which  the  claim  is  made,  may  be  inserted  in  the 
note  of  issue  to  be  filed  with  the  clerk,  and  it  shall  then  be  the 
duty  of  such  clerk  to  place  such  cause  in  its  proper  place  among 
the  preferred  causes  at  the  head  of  the  calendar;  except  that  in 
the  counties  of  New  York,  Bronx,  Kings,  Queens  and  Erie,  and 
the  seventh  judicial  district,  no  action  or  special  proceeding  shall 
be  placed  as  a  preferred  cause  upon  the  calendar  of  any  circuit 
court  or  trial  term  or  special  term  of  any  court  as  herein  pro- 
vided, but  the  ^arty  desiring  a  preference  of  any  cause  shall 
serve  upon  the  opposite  party,  with  his  notice  of  trial,  a  notice 
that  an  application  will  be  made  to  the  court  at  the  opening 
thereof,  or  to  such  justice  or  other  term  of  court  or  at  such  other 
time  as  shall  be  prescribed  by  the  general  or  special  rules  of 
practice,  for  leave  to  move  the  same  as  a  preferred  cause,  and  if 
the  right  to  a  preference  depends  upon  facts  which  do  not  ap- 
pear in  the  pleadings  or  other  papers  upon  which  the  case  is  to  be 
tried  the  notice  must  be  accompanied  by  an  affidavit  showing 
such  facts.  In  said  counties  of  New  York,  Bronx,  Kings,  Queens 
and  Erie  and  in  the  seventh  judicial  district,  the  application  for 
a  preference  shall  be  made  at  the  opening  of  the  court,  or  to  such 
justices  or  other  term  of  court,  or  at  such  other  time  as  shall 
W  prescribed  by  the  general  or  special  rules  of  practice,  and  if  it 
shall  appear  that  the  cause  is  entitled  to  a  preference  and  is  in- 
tended to  be  moved  for  trial  at  or  for  the  term  for  which  the  ap- 
plication is  made,  the  court  or  justice  must  designate  a  day  cer- 
tain, during  that  term,  on  which  day  the  said  cause  shall  then  be 
heard:  if  there  be  two  or  more  causes  so  designated  for  trial  for 
the  same  day,  the  said  causes  shall  be  heard  in  the  order  of  theii 
date  of  issue. 

Am'd  by  L.   1895,   ch.  410;   L.   1896,   th.   140;   L.    1900,  ch.   172;   U   1904. 
cb.    173;    L.    1915,   cb.    C:i3.   iu   fftuct  May   14,    1915. 

i  704.   [Repealed  Jan.*  1,  189tJ;  L.  isa">,  ch.  94<J.] 
f  7»6,  [Repealed  Jan.  1.  1800:  I^.  1805,  ch.  94G.] 
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article:  third. 

Service  of  papers. 

G^c.   796.  Paper  may   be   served   pertM>ualIf. 

797.  Other    lutKlos    of    nervice. 

798.  Double  time  wh«»n  Horvwl    tlirouKb   tho   iwist-offlce. 

799.  When   paper   to  be  servetl  <iu   avtonn'y ;   whea   s<'rvice   not   reQulred. 
8i)0.  Wheii  service   may  U'  made  ou  clerk,    for  iioii-resldeDi. 

801.  Service   through    braiieh    |X)«t-offlce   In    New    York   city. 

801-a.  Service    in    certain    actions    when    hame    of    deceaoed    pemon    la 
stated  as  defendant. 

802.  This  article  not  applicable  to  Hervice  of  simimouB  or  certain  other 

process. 

'    $  TtNI.   [Am*d,   1888.]      Paper  may  be  aenred  pers^Bally. 

A  notice  or  other  paper  in  an  action  may  be  served  on  a  party 
or  au  attorney,  eitlier  by  delivering  it  to  him  personally,  or  in 
the  manner  prescribed  in  the  next  section.  All  papers  so  servcMl 
or  required  to  be  filed  in  an  action,  shall  be  plainly  and  le^ibl^ 
written  or  printed  in  black  ink  upon  durable  paper  of  good 
material,  and,  if  imprintt'd  by  type-writer,  such  paper  shall  be 
of  linen  quality,  equal  in  weight  to  sixteen  pounds  to  the  douWe 
cap  ream,  of  seventeen  by  twenty-eight  inches  in  size,  and  si'r- 
vice  ui*  filing  of  pai)ers  printed  or  written  upon  such  paper  with 
such  ink  shall  be  deemed  a  compliance  with  the  terms  of  this 
section.  The  transcribed  minutes  of  a  stenographer,  taken  in 
.my  ci'il  or  criminal  action,  or  in  any  hearing  or  special  pro- 
ceeding, civil  or  criminal,  shall  be  written  or  type-written  on 
paper  of  the  size  hereinafter  si^ecified;  and  all  cases,  briefs,  points 
or  other  papers  required  or  used  on  an  appeal  from  any  judg- 
ment, determination  or  order  of  any  court  or  board  shall  be 
printed  (when  required  to  be  printed  by  the  rules  of  any  court) 
on  paper  of  a  uniform  size,  as  follows:  The  paper  must  be  ten 
and  one-half  inches  by  eight  inches,  and  bound  on  the  edge  of 
the  greatest  length. 
€^.  Proc.,  I  408,  am'd;  L.  1888,  ch.  4M.   ■••  Bo]«    t». 

{  797.  [Am*€l,  1897.]    Oth«r  modes  of  >erYieo, 

Where  the  service  is  not  personal,  it  may  be  made  as  follows: 

1.  Upon  a  party  or  an  attorney,  through  the  post-office,  by  de- 
positing the  paper,  properly  inclosed  in  a  iM>st-paid  wrapper,  in  the 
post-office  or  in  any  post-ofiice  box  regularly  maintained  by  the 
government  of  the  United  States  and  un4er  the  care  of  the  post- 
oifice  of  the  party,  or  the  attorney  serving  it,  directed  to  the  person 
to  be  served  at  the  address,  within  the  state,  designated  by  him 
for  that  purpose,  upon  the  preceding  papers  in  the  action;  or, 
where  he  has  not  made  such  a  designation,  at  his  place  of  resi- 
dence, or  the  place  where  he  keeps  an  office,  according  to  the  best 
information  which  can  conveniently  be  obtained  concerning  the 
same. 

2.  Upon  an  attorney,  during  his  absence  from  his  office,  by  leav- 
ing the  pai)er  with  his  partner  or  clerk  therein,  or  with  a  person 
having  charge  thereof. 

3.  Upon  au  attorney,  if  there  is  no  person  in  charge  of  his  office, 
and  the  service  is  made  between  six  o'clock  in  the  morning  and 
nine  o'clock  in  the  evening,  either  by  leaving  it,  in  a  conspicuous 
place  in  his  office,  or  by  depositing  it,  inclosed  in  a  sealed  wrapper, 
directed  to  him  in  his  office  letter-box ;  or,  if  the  office  is  not  open, 
so  as  to  admit  of  leaving  the  paper  therein,  and  tbere  is  no  offlo« 
letter-box,  by  leaving  it  at  his  residonce,  within  ths  state,  with  a 
person  sf  suitable  age  and  discretloou 
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4.  TTpon  a  party,  by  leaving  the  paper  at  his  residence  within 
tue  state,  between  six  oVlock  in  the  morning  and  nine  o'clock  in 
the  evening,  with  a  person  of  suitable  age  and  discretion. 

SubsUtute  for  Co.  Proc.,  il  409.  410,  411;  L.  1897,  cli.  40.  In  effect 
Sept.  1,  1S97. 

I   708     [Am'd,     1fM>9,     lOlO.]       Time     adOed     when     served 
tlirovffli   the   post-office. 

Where  it  is  prescribed  in  this  act,  or  in  the  general  rnles  of 
practice,  that  a  notice  must  be  given,  or  a  paper  must  be  served, 
within  a  specified  time,  before  an  act  is  to  be  done;  or  that  the 
ar verse  party  has  a  specified  time,  after  notice  or  service, 
Wuthin  which  to  do  an  act;  if  service  is  made  through  the  post- 
offlce,  three  days  shall  be  added  to  the  time  specified  except 
that  service  of  notice  of  trial  may  be  made,  through  the  post- 
office,  not  less  than  sixteen  days  before  the  day  of  trial,  includ- 
ing day  of  service. 

Go.  Proc.,  I  412,  am*d.  Am'd  by  U  1909,  cb.  423;  L.  1910.  cb.  677.  la 
effect  Sept.  1.  19ia 

I  700.  When  paper  to  be  nerved  on  attorney  $  vrhea 
service  not   reqnlred. 

Where  a  party  has  ajppeared.  a  notice  or  other  paper,  required 
to  be  served  in  nn  action.  nuiHt  be  served  upon  his  attorney.  If 
a  defendant  has  not  appear€»d,  service  of  a  notice  or  other 
paper,  in  the  ordinary  proceedings  in  the  action,  need  not  be 
made  upon  him,  unless  he  is  actually  confined  in  jail,  for  want 
of  bail. 

Id..   98  414  and  417.  (Htnsolidated. 

ft  800.  'When  service  may  be  made  on  clerk»  for  non- 
resident. 

Where  a  party  to  an  action,  who  has  appeared  in  person, 
resides  without  the  State,  or  his  residence  cannot,  with  reason- 
able diligence,  be  ascertained,  and  he  has  not  designated  an 
address,  within  the  State,  ui)on  the  preceding  papers,  service  of 
a  paper  upon  him  may  be  made,  by  serving  it  on  the  clerk. 

Id..   {  415. 

I  801.  Service  thronarh  branch  post-offlce  In  Ne^v-Yorlc 
city. 

In  the  city  of  New- York,  where  a  paper  is  served,  or  a  return 
is  made,  through  the  post-office,  the  deposit  of  the  package  in 
a  branch  post-office  has  the  same  effect,  as  a  deposit  in  the 
general  or  principal  post-offlce  of  that  city. 

9  801-a.  [Added,  lOOO.]  Service  In  certain  actions  when 
name   of   deceased    person    is   stated   as    defendant. 

In  case  any  action  or  proceeding  shall  be  brought,  founded  in 
whole  or  in  part  upon  any  transaction  growing  out  of  a  business 
conducted  as  provided  by  subdivision  three  of  section  twenty 
and  section  twenty-one  of  the  partnership  law,  and  the  name  of 
the  deceased-  person  is  stated  as  a  defendant,  the  process  and 
papers  therein  may  be  served  on  any  person  or  persons  using 
such  name  with  like  effect  as  thoucrh  such  person  or  perjwns 
had  been  named   as   defendant  by   his   or  their  own   respectlTe 
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names,  and  with  the  same  effect  as  though  all  .such  persons 
were  served  with  process,  and  the  process  and  all  papers  may 
be  amended  by  substituting  the  name  or  names  of  the  i)erson 
or  persons  using  the  name  of  such  deceased,  antl  no  action  or 
proceeding  shall  fail,  abate  or  be  in  any  manner  hindered  by 
the  name  of  such  deceased  being  so  used. 

Added  by  L.  1009,  oh.  65.  Derivation  —  L.  18S0,  ch.  561,  X  5.  See 
note  3  of  notes  of  Board  of  Statutory  CouDolidatlon  at  end  of  code. 

f  802.  [Am'd,  lfM>».]  Thin  article  not  applicable  to 
aervlee  of  Mammons,   or  certain   other  proce»«. 

This  article  except  the  last  section  does  not  apply  to  the  ser- 
vice of  a  sum-mons.  or  other  process;  or  of  a  paper  to  bring  a 
party  into  contempt;  or  to  a  case  where  the  mode  of  service  is 
specially  prescribed  by  law. 

Id.,  I  418  and  part  of  Id..  I  408.  AmM  by  L.  1909,  cb.  65,  |  3.  See 
Dote  46  of  notes  of  Board  of  Statutory  ConeoUdatlon  at  end  of  code. 
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ARTICLE   FOURTH. 

(Sec   43   Hun.   Or».) 

Discovery  of  hooks  and  papers. 

Sec.  803.  Court   may   direct    dlHoovery    of   books,    etc. 

804.  Rnleti   to  prcHcrlbe  tbe  cum'h,   ftc. 

805.  Petition  for  discovery,    and  order  therenpon. 

806.  Order,    when   and   by   whom   vatat«H!. 

807.  Proceedings    uvou    the   return   of   the   order. 

808.  Penalty  fur  dlHobcdieuce. 

809.  Effect   of   pai>erM,    etc.,    produced. 

f  803.  [Am'd,  1900,  1018.]  The  eonrt  mar  direct  dtscoTery 
of  book*,  et  cetera.  ^^^m^^ 

A  court  of  record,  other  than  a  justices'  court  in  a  city,  has 
power  to  compel  a  party  to  an  action  penUing  therein,  to  produce 
and  discover,  or  to  give  to  the  other  party,  an  inspeclion  and 
copy,  or  permission  to  take  a  copy  or  photograph  of  a  book,  docu- 
ment, or  other  paper,  or  to  make  discovery  of  any  article  or 
property,  in  his  possession  or  under  his  control,  relating  to  the 
merits  of  the  action,  or  of  the  defense  therein. 

2  R.  S.  199,  g  21,  conqolidntod  with  Co.  Prop..  |  388.  Am'd  by  L.  1909 
ch.  173;  L.  1913,  ch.  8Q.     lu  efliHrt  Sept.  1,   1913.  j^   ^         f9, 

I  a04.  Rnlea  to  prescribe  tbe  c«Be«»  etc 

The  general  rules  of  practice  must  prescribe  the  cases  In  whlck 
a  discovery  or  inspection  may  be  so  compelled,  and  tbe  pro- 
ceedings for  that  purpose,  where  the  same  are  not  prescribea  in 
this  act. 

Id..   I  22,  Am*d.    See   Rulci  14-10. 

I  805.  Petition  for  disco-very,  and  order  tberenpon. 

To  entitle  a  party  to  procure  such  a  discovery  or  inspection, 
he  must  present  a  petition,  praying  therefor,  and  verified  by 
affidavit,  to  the  court,  or  to  a  judge,  authorized  to  make  an 
order  in  the  action;  upon  which  an  order  may  be  made,  directing 
the  party,  against  whom  the  discovery  or  inspection  is  sought, 
to  allow  it,  or,  in  default  thereof,  to  show  cause  before  the 
court,  at  a  time  and  place,  and  upon  a  notice,  therein  specified, 
why  the  prayer  of  the  petition  should  not  be  granted;  and,  if 
necessary  or  proper,  that  his  proceedings  be  stayed  until  the 
hearing  of  the  application,  although  the  stay  exceeds  twenty 
days. 

Id.,    fi   28   and   25. 

I  806.  Order,  -wben  and  by  'wbont  vacated. 

An  order,  made  as  prescribed  in  the  last  section,  may  be 
vacated,  by  the  judge  who  granted  it,  or  by  the  court,  upon 
satisfactory  proof,  by  affidavit: 

1.  That  it  ought  not  to  have  been  granted,  or  that  it  has  been 
complied  with;  or. 

2.  That  the  party  required  to  make  the  discovery,  or  permit 
the  inspection,  has  not  the  possession  or  control  of  the  book, 
document,  or  other  paper,  directed  to  be  produced  or  inspected. 

Id.,  i  24. 

I  SOT.   Prooeedinars  upon  tbe  return  of  tbe  order. 

Upon  the  return  of  the  order  to  show  cause,  the  court  maj 
make  such  an  order,  with  ri^spect  to  the  discovery  or  inspection 
prayed  for,   as  justice  requires.     Where  either   is   dirsctsd,  a 
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referee  may  be  appointed  by  the  order,  to  direct  and  superin- 
tend it;  whose  certificate,  unless  set  asido  by  the  court,  is  pre- 
sumptive, and,  except  in  proceedings  for  contempt,  conclusive 
^fvidence  of  compliance  or  non-compliance  with  the  terms  of  the 
order.  A  fixed  sum,  not  exceeding  twenty  dollars,  may  be 
added  to  the  costs  of  the  motion,  for  the  fees  of  the  referee. 
SubBUtate  for  2  K.  S.  200.  S  26,  and  part  of  Go.  Proc.,  |  S88. 

S  S08.   Penalty   for  dlnobedience. 

Where  an  order,  made  as  prescribed  in  the  last  section,  directs 
a  discovery  or  inspection,  the  party  in  whose  behalf  it  was 
made,  may,  upon  proof,  by  affidavit,  that  the  adverse  party 
has  failed  to  obey  it,  and  upon  notice  to  him,  ai)ply  to  the  court, 
for  an  order  to  punish  him  for  the  failure.  Upon  the  hearing 
of  the  application,  the  court  may,  upon  the  payment  of  such  a 
sum,  for  the  expenses  of  the  applicant,  as.tne  court  fixes,  and 
upon  compliance  with  such  other  terms,  as  it  deems  just  to 
impose,  permit  the  party  in  default  to  comply  wMth  the  order 
for  a  discovery  and  inspection;  and,  for  that  purpose,  it  may 
direct  that  the  application  to  punish  him  stand  over  to  a  future 
time.  Upon  the  final  hearing  of  the  application  to  punish  the 
party  in  default,  the  court,  in  a  proper  case,  may  direct  that 
his  complaint  bo  dismissed,  or  his  answer  or  reply  be  stricken 
out,  and  that  judgmeut  be  rendered  accordingly;  or  it  may 
make  an  order,  striking  out  one  or  more  causes  of  action, 
defences,  counterclaims,  or  replies,  interposed  by  him;  or  that 
he  be  debarred  from  maintaining  a  particular  claim  or  defence, 
in  relation  to  which  the  discovery  or  inspection  was  sought. 
Where  the  party  has  failotl  to  obey  an  order,  allowing  an  inspec- 
tion by  the  adverse  party,  and  requiring  him  to  furnish  a  copy, 
or  permit  a  copy  to  be  taken,  the  court  may  also  direct  that  the 
book,  document,  or  other  paper,  be  excluded  from  being  given 
in  evidence;  or  it  may  punish  the  party  for  a  contempt;  or  both. 
SabBtitQte  for  2  R.  S.  200,  §  26.  and  part  of  Co.  Proc.,  f  888. 

1  809.  BSIIeet  of  papern,  etc.,  produced. 

A  book,  document,  or  other  paper,  produced  under  an  order 
made  as  prescribed  in  this  article,  has  the  same  effect,  when 
used  by  the  party  requiring  it,  as  if  it  was  produced  upon  notice, 
according  to  the  practice  of  the  court. 

2  R.   8.   200.  I  27  (2  Edm.  208). 
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ARTICLB  FIFTH. 

General  regulations  respecting  bonds  and  undertakings. 

Bee.   810.  Bonds,   undertakings,   etc.,   must  be  acknowlcdgi>d. 

811.  I'ariy  need  not  join  witii  iil.s  suretiei*;  wiieu  one  Kurt'ty  is  siifflclpnt. 

812.  Form   of   bond   or  undertaking;   affidavit   of   suretlo«i;   apprornl   by 

court  or  Judges. 

813.  When  scvornl  sureties  raajr  jn.stify  each  in  a  smaller  sum. 
813-a.   Further  protection  for  undiTtakingH  in  ei»rtaln  chshcs. 

814.  Bonds,   otc,   to  the  people  or  a  public  officer  for  the  benefit  of  a 

suitor. 
SI.*).  Bonds,  etc.,  not  affected  by  change  of  parties. 
810.  Id. ;  to  be  filed. 

I  810.  [Ain'd,  1877.]  Bonds,  iiiidert«klnar«y  etc.,  mast  b« 
aclcno^'ledared. 

A  bond  or  undertaking,  given  in  an  action  or  special  proceed- 
ing, as  i)re»cribcd  iu  this  act,  must  be  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded. 

See  Bule  5. 

I  811.  [Am*d,  1805.]  Party  need  not  Join  ^Ith  kin  •nre- 
tiemi   ifvhen   one   aarety  1«   •ufflelent. 

Where  a  provision  of  this  act  requires  a  bond  or  undertaking, 
with  sureties,  to  be  given  by,  or  in  behalf  of,  a  party  or  other 
person,  he  need  not  join  with  the  sureties  in  the  execution 
thereof,  unless  the  provision  requires  him  to  execute  the  .same; 
and  the  execution  thereof  by  one  surety  is  sufficient,  although 
the  word  "  sureties,"  is  used,  unless  the  provision  expressly  re- 
quires two  or  more  sureties;  and  the  execution  of  any  such  bond 
or  undertaking  by  any  fidelity  or  surety  company  autnorize<l  by 
the  laws  of  this  State  to  transact  business,  shall  bo  equivalent 
to  the  execution  of  said  bond  or  undertaking  by  two  suretli^, 
and  such  company,  if  excepted  to,  shall  justify  through  its  offloers 
or  attorney  in  the  manner  required  by  law  of  fidelity  and  surety 
c<impanie8.  Any  such  company  nay  exo*Miie  any  such  bon.1  or 
undertaking  as  surety  by  the  hand  of  its  officers,  or  attorney, 
duly  authorized  thereto  by  resolution  of  its  board  of  directors,  a 
certified  copy  of  which  resolution,  under  the  seal  of  said  com- 
pany, shall  be  filed   with  each   bond  or  undertaking. 

U  1805,  ch.  610. 

I  812.  [Am*d,  1805,  1800.  1001.]  Form  of  bond  or  nnder- 
taklnKf  nlllflnvlt  of  iiaretleii;  approval  by  eourt  or  Jnds^* 

A  bond  or  undertaking,  executed  by  a  surety  or  sureties,  as 
prescribed  in  this  act,  must  where  two  or  more  persons  execute 
it,  be  joint  and  several  in  form;  and,  except  when  executed  by  a 
fidelity  or  surety  company,  or  when  otherwise  expressly  pre- 
scribed by  law,  it  must  be  accompanied  with  the  affidavit  of  each 
surety,  subjoined  thereto,  to  the  i^ff^ot  that  he  is  a  resident  of 
and  a  householder  or  a  freeholder  within  the  state,  and  is  worth 
the  penalty  of  the  bond,  or  twice  the  sum  specified  in  the  under- 
taking, over  all  the  debts  and  liabilities  which  he  owes  or  has 
incurred,   and   exclusive   of  property   exempt  by   law  from  levy 
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and  sale  under  an  execution.  A  bond  or  undertaking  given  by  a 
party  witbout  a  surety  must  be  accompanied  by  his  affidavit  to 
the  same  effect.  The  bond  or  undertaking,  except  as  otherwisei 
expressly  prescribed  by  law,  must  be  approved  by  the  court  be- 
fore which  the  proceeding  is  taken,  or  a  judge  thereof,  or  the 
judge  before  whom  the  proceeding  is  taken.  The  approval  must 
be  endorsed  upon  the  bond  or  undertaking.  The  surety  or  sure- 
ties or  the  representatives  of  any  surety  or  sureties  upon  the 
bond  heretofore  or  hereafter  executed,  of  any  trustee,  committee, 
guardian,  assignee,  receiver,  executor,  administrator  or  oth'jr 
hduciary,  shall  be  entitled  as  a  matter  of  right  to  be,  and  shall 
be,  discharged  from  liability  as  hereinafter  provided,  and  to  that 
end  may  on  notice  to  the  principal  named  in  such  bond  apply  to 
the  court  that  accepted  such  bond  or  to  the  court  of  which  the 
judge  that  accepted  such  bond  was  a  member  or  to  any  judge 
thereof,  praying  to  be  relieved  from  liability  as  such  surety  or 
sureties  for  the  act  or  omission  of  such  principal  occurring  after 
the  date  of  the  order  relieving  such  surety  or  sureties  hereinafter 
provided  for  and  that  such  principal  be  required  to  account  and 
give  new  sureties.  Such  notice  of  such  application  may  be 
served  on  said  principal  personally  within  or  without  the  state, 
or,  not  less  than  five  days  prior  to  the  date  on  which  such  appli- 
cation is  to  be  made,  unless  it  satisfactorily  appears  to  the  court, 
<^«r  a  judge  thereof,  that  personal  notice  cannot  be  given  with  due 
diligence  within  the  state,  in  which  case  notice  may  be  given 
in  such  manner  as  the  court  or  a  judge  thereof  directs.  I^end- 
ing  the  hearing  of  such  application  the  court  or  judge  may  re- 
strain such  principal  from  acting  except  to  preserve  the  trust 
estate  until  further  order.  Upon  the  hearing  of  such  applica- 
tion if  the  principal  does  not  file  a  new  bond  in  the  usual  form 
to  the  satisfaction  of  the  .court  or  judge  the  court  or  judge  must 
make  an  onler  requiring  the  principal  to  file  a  new  bond  "^ithin 
such  reasonable  time  not  exceeding  five  days  as  the  court  or 
judge  in  such  order  fixes.  If  such  new  bond  shall  be  filed  upon 
floch  hearing  or  within  the  time  fixed  by  said  order  the  court 
or  judge  must  thereupon  make  a  decree  or  order  requiring  the 
principal  to  account  for  all  his  acts  and  proceedings  to  and  in- 
cluding the  date  of  such  order  and  to  file  such  account  within 
a  time  fixed,  not  exceeding  twenty  days,  and  releasing  the  surety 
or  sureties  making  such  application  from  liability  upon  the  bond 
for  any  act  or  default  of  the  principal  subsequent  to  the  date  of 
such  decree  or  order.  If  the  principal  fail  so  to  file  such  new 
bond  within  the  time  specified,  a  decree  or  order  must  be  made 
revoking  the  appointment  of  such  principal  or  removing  him 
and  requiring  him  to  so  account  and  file  such  account  within 
twenty  days.  If  the  principal  fail  to  file  his  account  as  in  this 
section  provided  such  surety  or  sureties,  or  representatives 
thereof,  may  make  and  file  such  account  with  like  force  and 
effect  as  though  made  and  filed  by  such  principal,  and  upon 
the  settlement  thereof  credit  shall  be  given  for  all  commissions, 
costs,  disbursements,  and  allowances  to  which  the  principal 
would  be  entitled  were  he  accounting,  and  allowance  shall  be 
made  to  such  surety  or  sureties  or  representative  for  the  ex- 
pense incurred  in  so  filing  such  account  and  procuring  the  settle- 
ment thereof.  And  after  the  filing  of  an  account  as  required, 
o/  permitted,  in  this  section  the  court  or  judge  must  upon  the 
petition  of  the  principal  or  surety  or  sureties  or  the  representa* 
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tives  of  any  such  surety  or  sureties^  issue  an  order  requiring  all 
persons  interested  in  the  estate  or  trust  funds  to  attend  a  set- 
tlement of  such  account  nt  a  time  and  place  therein  specified  and 
upon  the  trust  fund  or  estate  heiiig  found  or  made  good  and 
paid  over  or  properly  secured,  the  surety  or  sureties  shall  be  dis- 
charged from  any  and  all  further  liability  and  the  court  or  judge 
shall  settle,  determine  and  enforce  the  rights  and  liabilities  of  all 
imrties  to  the  proceedings  in  like  manner  and  to  the  same  extent 
as  in  actions  for  an  accounting  in  the  supreme  court.  And  upon 
demand  made  in  writing  by  the  principal  such  surety  or  sure- 
ties, or  representatives  thereof,  shall  return  any  compensati  >n 
that  has  been  paid  for  the  unexpired  portion  of  such  suretyship. 
L.  1S95,  ch.  511;  L.  1890,  cb.  726;  L.  1901,  ch.  524.    In  eflTect  Sept.  1.  19<J1. 

f  81d.  [Am'd,  1894.1  Wltcn  several  anretles  may  Jnatlffjr 
each  lu  n  Minaller  nam. 

But  where  the  penalty  of  the  bond,  or  twice  the  sum  specified 
in  the  undertaking  is  five  thousand  dollars  or  upwards,  the  court 
or  judge  may,  in  its  or  his  discretion,  allow  the  sum  in  which 
a  surety  is  required  to  justify  to  be  made  up  by  the  justification 
of  two  or  more  sureties  each  in  a  smailer  sura.  But  in  that  case 
a  surety  cannot  justify,  in  a  sum  less  than  five  thousand  dollars, 
and  when  two  or  more  sureties  are  required  by  law  to  justify, 
the  same  person  cannot  s«»  contribute  to  make  up  the  sum  for 
more  than  one  of  them.  It  shall  be  lawful  for  any  party  of 
whom  a  b!)nd  or  undertiiking  is  re<iuin'd  t'>  agree  with  his  sure- 
ties for  the  deposit  of  any  or  ail  moneys  for  which  such  sure- 
ties are  or  may  be  held  responsible  with  a  trust  company  au- 
thorized by  law  to  receive  deposits,  if  such  deposit  is  otherwise 
proper,  and  for  the  safe-keeping  of  any  or  all  other  depositable 
assets  for  which  such  sureties  may  be  held  responsible,  with  a 
safe-deposit  company  authorized  by  law  to  do  business  as  such, 
in  such  a  manner  as  to  prevent  the  withdrawal  of  such  moneys 
and  assets,  or  any  part  thereof,  except  with  the  written  con- 
sent of  such  sureties,  or  an  order  of  the  court  made  on  such 
notice  to  them,  as  it  may  direct. 

L.    1894.   ch.   200. 

X  813-n.  [Added,  1013.1  Fvrtlier  protection  for  viiclertak- 
ItiKTM  In  certain  ca«eH. 

Where  an  undertaking  has  been  or  shall  be  given  in  any 
action  or  pnu'ceding  the  court  may  in  its  discretion,  if  justice  so 
riMiuires,  order  further  or  other  security  to  be  given  in  addition 
to  such  security.  I'poii  cause  shown  the  court  may  'permit  an 
examination  (»r  re-exann'nnti<m  of  any  surety  upon  any  such 
undertaking.  T'pon  such  examination  or  re-examinati(/n,  if  jus- 
tice so  HMiuires.  the  court  may  re^iuire  a  new  surety  or  sureties 
to  be  furnished  or  further  or  other  security  to  be  given  in  ad<li- 
tion  to  the  security  already  given.  The  <*(nirt  may  enforce  FUi"»b 
order  ]>y  any  disposition  of  the  action  or  lu'oceeding  that  may  l»e 
proper. 

Added  by  L.   1913,   ch.   83.      In  oflTt'ct   Sept.   1,    191 S. 

I  814.  [Ani*d,  1805.1  nontln,  etc.,  to  the  people  or  a  pahlle 
oll!ecr  f(»i*  the   !:t>nefit  «>f  n  Miiit«»i-. 

WIuTe   a   bond   or   und«*rtaking   has   been   given,   as   prescrib»Hl 

by  law,  in  the  course  of  au  action  or  a  special  proceeding,  to  the 
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people  or  to  a  public  officer,  for  the  biuefit  of  a  party  or  other 
person  interested,  and  provision  is  rot  specially  made  by  law 
for  the  prosecution  thereof;  the  party  or  other  person,  so  in- 
terested, may  maintain  an  action  in  his  own  name,  fnv  a  breach 
of  the  condition  of  the  bond,  or  of  the  terms  of  the  undertaking:; 
aiK;n  procuring  an  order,  granting  him  leave  so  to  do.  The 
order  may  be  made  by  the  coui  t,  in  which  the  action  is  or  was 
pending:  the  city  court  of  the  city  of  New- York,  or  a  county 
court,  if  the  bond  or  undertaking  was  given  in  a  special  pro- 
ceeding, pending  before  a  judge  of  that  court;  or,  in  any  other 
case,  by  the  supreme  court.  Notice  of  the  application  therefor 
must  be  given,  as  directed  by  the  court  or  judge,  to  the  persons 
interested  in  the  disposition  of  the  proceeds. 

L.  1S95,  ch.  946. 

§  815.  Bonds,  etc.,  not  affected  by  change  of  partleii. 

A  bond  or  undertaking,  given  in  an  action  or  special  proceed- 
ing, as  prescribed  in  this  act,  continues  in  force,  after  the  sub- 
stituti^ii  of  a  new  party  in  place  of  an  original  party,  or  any 
other  change  of  parties;  and  has  thereafter  the  same  force  and 
effect,  as  if  then  given  anew,  in  conformity  to  the  change  of 
parties. 

I  81  p.  Id.;  to  be  filed. 

A  bond  or  undertaking,  required  to  be  given  by  this  act,  must 
be  filed  with  the  clerk  of  the  court;  except  where,  in  a  special 
ease,  a  different  disposition  thereof  is  directed  by  tlie  court,  or 
prescribed  in  this  act. 

Co.   Froc,  I  423,  am'd.     See  Rtile  4. 
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ARTICLE    SIXTH. 

Sec.  817.  Conaolldatlngr  caases   in  same  court. 

818.  Id.;   la  different  courtB. 

810.  Id.;  by  plaiDtiff. 

820.  Interpleader  by   order  in  certain  cases. 

820-a.  Suit  by   debtor,  .demanding  Judgment  of  interpleader. 

821.  Dlbmissal   of   complaint  for  neglect   to  serve  summons. 

822.  Id.;  for  neglect   to  proceed. 

823.  Feigned  ls.sues  abolished,   and  order  for  trial  substituted. 

824.  Summons  and  pleadings,   to  be  filed  within  ten  days  aftsr  sMrlctt. 

825.  Papers  in  special  procoedlngH;  where  to  be  filed. 

826.  Publication,  where  no  newspaper,  etc.,  in  county. 

827.  Special  references   in  certain  cases. 

i  817.  Consolldatins  canaes  In  flame  e«vrt. 

Where,  .wo  or  more  actions,  in  favor  of  the  same  plaintiff 
ugainst  the  same  defendant,  for  causes  of  action  which  may  be 
joined,  are  pending  in  the  same  court,  the  court  may,  in  its  dis- 
cretion, by  order,  consolidate  any  or  all  of  them,  into  cue  action. 

2  B.  S.  883.  S  30  (2  Edm.  898). 

S  818.   Id.;   in   different   conrtJi. 

Where  one  of  the  actions  is  pending  in  the  supreme  court,  and 
another  Is  pending  in  another  court,  the  supreme  court  may.  by 
order*  remove  to  itself  the  action  in  the  other  court,  and  bon- 
eolidate  it  with  that  in  the  supreme  court. 

Id.,  I  37. 

fi  819.  Id.  I  by  plaintiff. 

Where  separate  actions  are  commenced  against  two  or  more 
joint  and  several  debtors,  in  the  same  icourt,  and  for  the  same 
cause  of  action,  the  plaintiff  may,  in  any  stage  of  the  proceed* 
ings,  consolidate  them  into  one  action. 

Id..  I  88. 

9  820.  [Am'd*  1894.]  Interpleader  by  order  in  certain 
ca»e«. 

A  defenuant  iigainst  whom  an  action  to  recover  upon  a  con« 
tract,  or  an  action  of  ejectment,  or  an  action  to  recover  a  chattel, 
is  pending,  may,  fli  any  time  before  answer,  upon  proof,  by  affi- 
davit, ths^  a  person,  not  a  party  to  the  action,  makes  a  demand 
against  him  for  the  same  debt  or  property,  without  collusion 
with  him,  apply  to  the  court,  upon  notice  to  that  person  and  the 
adverse  party,  for  an  order  to  substitute  that  person  in  his  place, 
and  to  discharge  him  from  liability  to  either,  on  his  paying  into 
court  the  amount  of  the  debt,  or  delivering  the  possession  of  the 
property,  or  its  value,  to  such  person  as  the  court  directs;  or 
upon  it  appearing  that  the  defendant  disputes,  in  whole  or  in 
part,  the  liability  as  asserted  against  him  by  different  claimants, 
or  that  he  has  some  interest  in  the  subject-matter  of  the  con- 
troversy which  he  desires  to  assert,  his  application  may  be  for 
an  order  joining  the  other  claimant  or  claimants  as  co-defendants 
with  him  in  the  action.  The  court  may,  in  its  discretion,  make 
such  order,  upon  such  terms  as  to  costs  and  payments  into  court 
of  the  amount  of  the  debt,  or  part  thereof,  or  delivery  of  the 
possession  of  the  property,  or  its  value  or  part  thereof,  as  may  be 
just,  and  thereupon  the  entire  controversy  may  be  determined  iu 
the  action. 
Lb  1894,  elk.  240.     See  Banlting  Law.  |  IIG. 
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S  8aa-«.    [Added,  1008.]    Suit  by  debtor,  demanding  Jvdff- 
ment  of  interpleader. 

When  any  sum  of  money  shall  be  due  and  payable  under  or 
on  account  of  a  contract,  and  the  whole,  or  any  part  thereof, 
exceeding  fifty  dollars  in  amount,  shall  be  claimed  or  demanded 
by  adverse  claimants  thereto,  the  debtor  may  bring  suit  in  any 
court  having  jurisdiction  thereof,  and  of  the  parties,  demanding 
judgment  of  interpleader,  and  tiiat  the  debtor  be  permitted  to 
pay  the  amount  of  the  debt  into  court,  and  that  such  debtor 
upon  such  payment  into  court  be  discharged  from  any  further 
liability  to  any  of  the  parties  to  the  action.  When  service  of 
the  summons  and  complaint  shall  have  been  made  upon  all  such 
claimants,  the  plaintiff  may  make  application,  by  petition  or 
upgn  affidavits  for  an  order  permitting  and  directing  the  plaintiff 
to  pay  the  amount  of  the  debt  into  court,  and  that  the  plaintiff, 
upon  the  payment  into  court  of  the  amount  of  the  debt  as  re- 
quired by  the  order,  be  discharged  from  any  further  liability  to 
any  of  the  defendants  in  such  action,  and  the  court,  upon  satis- 
factory proof  by  affidavit  or  otherwise,  as  the  court  may  require, 
of  the  facts  alleged  in  the  complaint,  and  that  the  whole  or  part 
of  the  debt  is  claimed  adversely  by  the  defendants  without  any 
collusion  on  the  part  of  the  plaintiff,  and  that  the  amount  thereof 
is  not  in  dispute  may  make  such  an  order,  upon  such  terms  as 
to  costs  and  disbursements  payable  out  of  the  money  so  adversely 
claimed  as  tb  the  court  may  seem  just,  and  upon  the  payment 
into  court  of  the  amount  of  such  debt,  and  complying  with  the 
terms  of  such  order,  the  plaintiff  shall  stand  discharged  from  any 
further  liability  to  any  of  the  defendants  in  said  action  upon 
account  of  such  debt  and  contract.  Notice  of  snch  application, 
together  with  copies  of  the  papers  upon  which  the  same  is  made, 
shall  be  personally  served  on  each  of  the  defendants,  at  least 
fivp.  and  not  more  than  fifteen  days  before  the  return  day  thereof. 

Added.   L.   1908,   ch.    288u    In  effect  Sept.    1,   1908. 

f   821.   [Am'd,  1877.]     Dlmnliiiial   of  eomplalnt   for  neirleet 
to  serve  sammonii. 

Where,  in  an  action  against  two  or  more  defendants,  the  plain- 
tiff unreasonably  neglects  to  serve  the  summons  upon  one  or 
more  of  them,  without  whose  presence  a  complete  determination 
of  the  controversy  cannot  be  had,  the  court  may,  in  its  discretion, 
upon  the  application  of  a  defendant,  who  has  appeared  in  the 
action,  dismiss  the  complaint  as  against  him,  and  render  judg* 
roent  accordingly. 

Sabstitote  for  Go.   Proo.,   part  of   |   274. 

I   822.   [Am'd,  1870.]    Id.;  for  nenrlect  to  proceed. 

^  Where^  the  plaintiff  unreasonably  neglects  to  proceed  in  the  ac- 
tion against  the  defendant,  or  one  or  more  defendants  against 
whom  a  separate  judgment  may  be  taken,  the  court  may  in  its 
discretion,  upon  the  application  of  the  defendant  or  defendants, 
or  any  of  them,  against  whom  he  so  neglects  to  proceed,  dismiss 
the  complaint  as  against  the  moving  party  or  parties,  and  render 
judgment  accordingly. 

Id.    See  Rule  36. 

f   828«  Felspned     laiiae*     abollHhed,     and     order    for     trial 
■ubstltated. 

Feigned  issues  have  been  abolished.  In  a  case  where  neither 
party  can,  as  of  right,  require  a  trial  by  jury  of  an  issue  of  fact 
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arising  upon  the  pleadings,  or  where  n  qnestion  of  fact,  not  in 
issue  upon  the  pleadings,  is  to  be  tried,  an  order  for  the  trial 
thereof  by  a  jury  may  be  made,  stating,  distinctly  and  plainly, 
the  questions  of  fact  to  be  tried.  Such  an  order  is  the  only  au- 
thority necessary  for  the  trial. 
Co.  Proc.  f  72.     See  Rule  31. 

{  824.    SnmmonB    and    pleadlngrsy    to    be    filed    ^rlthln    ten 
day*  after  service. 

The  summons,  and  each  pleading  in  an  action,  must  be  filetl 
with  the  clerk,  by  the  party  in  whose  behalf  it  is  served,  within 
ten  days  after  the  service  thereof.  If  the  party  fails  so  to  file  it, 
the  adverse  party,  on  proof  of  the  failure,  is  entitleil,  without 
notice,  to  an  order  from  the  judge,  that  it  be  filed  within  a  time 
specified  in  the  order,  or  be  deemed  abandoned. 

Id.,  I  416. 

1  826.     Papers  In  special  proceedlnars}  'where  to  be  filed. 

A  return  or  other  paper  in  a  special  proceeding,  where  no 
other  disposition  thereof  is  prescribed  by  law.  must  be  fileti,  and 
an  order  therein  must  be  entered,  with  the  clerk  of  the  county  in 
which  the  special  proceeding  is  taken,  if  it  is  before  a  county 
officer,  or  a  judge  of  a  court  established  in  a  city;  if  before  a  jus- 
tice of  the  supreme  court,  with  the  clerk  of  a  county  designated 
by  the  justice;  or,  if  no  designation  is  made  by  him,  of  a  county 
where  one  of  the  parties  resides. 

L.   1847,  cb.  470,   |  20.  am'd. 

{  826.      [Am'd,   1877,   1917.]    Pabllcatlon,   where  no   news* 
paper,  etc.,  In  county  or  city. 

1.  Where  a  notice,  or  other  proceeding,  is  required  by  law  to  be 
published  in  a  newspaper  published  in  a  county,  and  no  news- 
paper is  published  therein,  or  to  be  published  oftener  than  any 
newspaper  is  regularly  published  therein,  the  publication  may  be 
made  in  a  newspaper  of  an  adjoining  county,  except  where  special 
provision  is  otherwise  made  by  law. 

2.  Where  a  notice  or  other  proceeding  is  required  by  law  to  be 
published  in  a  newspaper  in  a  county  which  contains  a  city 
having  no  newspaper^  or  to  be  published  in  a  newspaper  in  HU<*h 
citv.  the  publication,  if  so  required  to  be  made  in  the  county,  may 
be  made  either  in  the  county  or  in  a  city,  outside  the  county, 
adjoining  such  city  in  which  no  newspaper  is  published:  or,  if 
so  re(iuired  to  be  made  in  the  city  in  which  no  newspaper  is 
published,  the  publication  may  be  made  in  such  adjoining  city 
of  another  county. 

2  R.   S.   .%r»2.   i   10.     Am'd  by  I..  1877.  ch.  416:   L.   1917,   oh.  24S,   In  effect 

(   827.    [Am'tl,   1877.1    J^peclal    references   In   certain   cases. 

Where  a  provision  of  this  act  authorizes  the  court  to  approve 
an  undertaking,  or  the  sureties  thereto;  or  to  make  an  examina- 
tion or  inquiry:  or  to  appoint  an  appraiser,  receiver,  or  trustee; 
it  may  direct  a  reference  to  one  or  more  persons  designated  in  the 
ord<'r,  either  to  ninke  the  appmvnl.  examination,  incpiiry  or  ap- 
pointment, or  to  report  the  facts  to  the  court,  for  its  action  there- 
ujmn.  And  where,  nccording  to  the  practice  of  the  court  of 
chancery,  on  the  31st  day  of  ne<'onilior.  1S4<>,  a  matter  was  refer- 
able to  the  clerk,  or  to  a  ninsttT  in  chancery,  a  court  having  au- 
thority to  act  thereupon,  may  direct  a  refcrenre  to  one  or  more 
persons,  designated  in  the  ord(*r.  with  the  powers  which  were 
possessed  by  the  clerk,  or  the  master  in  chancery,  except  where 
it  is  otherwise  specially  prescribed   by  law. 

Modelled  upon  flr«t  sentence  of  L.  ^''$7,  ch.  230,   f  77. 
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CHAPTER  IX. 
•  Evidence. 

TITLE     I.  -  eeaeral  Cefralatloni  respeetlnir  ETldeae*,  abA  the  Ooflip«toMf 

ami  Xoite  of  ^xaiuinatlon  of  a  Wit  Best. 

TITLE  11.     C»mDeIllB9  the  AtUadaBce  and  Teitlmomy  ef  »  WUmm. 

TITLE  III.  -  DeDoaitloniu 

TITLE  IT.— Doeaneatarj  STldenee, 

TITLB    T.'MlMell*neMlifre?UUBfc 

TITLE  I. 

General  r^grulations  respectlne  evidence,  and  the  competency 
and  mode  of  examination  of  a  witness. 

Article  1.  Competency  of  a  witness;  evidence  In  particular  casee. 
2.  Administration  of  an  oath  or  affirmation. 

article:   FIRST. 

Competency  of  a  witness;  evidence  in  particular  cases, 

Sor.   828.  No  witness  to  be  excluded  by  reason  of  Interest,   etc. 

M2i).  When  party,   etc.,  cannot  be  exainiutKl. 

K30.  Testimony  of  imrty  or  witness  since  deceased  or  Insane  or  who, 
t>eing  a  nonre)«idont,  has  departod  from  the  state,  together  with 
all  exhibits  or  documents  proved  during  such  testimony. 

831.  When  finsbaud  and  wife  not  com()etpnt  witnesses.     When  competent. 

832.  Conviction  for  crime  not  to  exclude  witness;  how  conviction  proved. 

833.  Clergymen,  etc.,  not  to  disclose  confessions. 

834.  Physicians  not  to  disclose  professional  information. 

835.  Attorneys  and  counsellors  not  to  disclose  oommuulcations. 

836.  Application  of  the  last  three  sections. 

Stn.  When  witness  not  excused  from  testifying. 
838.  Evidence  of  party  may  be  rebutted. 
8.'!0.  Admission  by  member  of  coriwratlon. 

840.  Seal,  presumptive  evidence  of  consideration. 

841.  Presumption  of  death  in  certain  cases. 

841a.  Testimony  of  surveyor  and  proof  of  standard  of  meMnrement. 
84 lb.  Trial  and  burden  of  proof  of  (>ontrlbutory  negligence. 
841b.  BecltalB  as  to  heirship  In  deeds. 

f  828.  No  wltneHH   to  be  exGladed  by  reason  of  Interest, 
•te. 

Except  as  otherwise  specially  prescribed  in  this  title,  a  person 
shall  not  be  excluded  or  excused  froni  being  a  witness,  by  reason 
of  his  or  her  interest  in  the  event  of  an  action  or  si)ecia]  proooed- 
ing:  or  because  he  or  she  is  a  party  thereto;  or  the  hnsb.uKl  or 
wife  of  a  party  thereto,  or  of  a  person  in  whose  behalf  an  action 
or  special  proceeding  is  brought,  prosecuted,  opposed,  or  defouded. 

Co.  Proc..  i  398;  and  L.   1867.  ch.  887.  S   1. 

i  829.    [Am'dy   1877,   1881*1       'Wben    party,   etc.,   cannot   be 


I^pou  the  trial  of  an  action,  or  the  hearing  upon  the^  merits  of  a 
special  proceeding,  a  party  or  a  person  interested  in  the  event,  or 
a  i>erson  from,  through  or  under  whom  such  a  party  or  interested 
person  derives  his  interest  or  title,  by  assignment  or  otherwise 
shall  not  be  examined  as  a  witness  in  his  own  behalf  or  interest, 
or  in  behalf  of  the  party  succeeding  to  his  title  or  interest  against 
the  executor,  administrator  or  survivor  of  a  deceased  person,  or 
the  committee  <»f  a  lunatic,  or  a  person  deriving  his  title  or  inter- 
est from,  through  or  und^er  a  decenscHl  person  or  lunatic,  by  as- 
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sigumeut  or  otherwiue,  concerning  a  personal  transaction  or  com- 
munication between  the  witness  and  the  deceased  person  or  luna- 
tic, except  where  the  executor,  administrator,  survivor,  commit- 
tee or  person  so  deriving  title  or  interest  is  examined  in  his  owa 
behalf,  or  the  testimony  of  the  lunatic  or  deceased  person  is 
given  in  evidence  concerning  the  same  transaction  or  communi- 
cation. A  person  shall  not  be  deemed  interested  for  the  puri>a8e 
of  this  section,  by  reason  of  being  a  stockholder  or  officer 
of  any  banking  corporation  which  is  a  party  to  the  action  or  pro- 
ceeding, or  interested  in  the  event  thereof. 

SuhHtitute  for  Co.  Proc,  |  399.  Am'd  by  L.  1877,  th,  416;  L.  1881.  ch. 
703.   in  effect  Aug.   19,   1881. 

S  830.  [Am'd,  1803,  1806,  1800,  1011,  1018.]  Testlmonr 
and  exhibits  upon  former  trial  and  heariavi  ^vhen  to  be 
read  or  ariven  In  eTldenee  at  anotber  trial  or  bearinar* 

Where  a  party  or  witness  has  died  or  become  insane  or,  bein^ 
a  nonresident  of  this  state  has  departed  from  the  state  or,  being 
a  resident  of  the  state  has  departed  therefrom  by  reason  of 
military  or  naval  service  under  the  state  or  United  States,  since 
or  during  the  trial  of  an  action  now  or  hereafter  pending,  or  since 
or  during  the  hearing  upon  the  merits  of  a  special  proceeding 
now  or  hereafter  pending,  the  testimony  of  the  decedent  or  in- 
sane person  or  of  such  absentee,  or  of  any  person  who  is  ren- 
dfered  incompetent  by  the  provisions  of  the  last  section,  taken  or 
read  in  evidence  at  the  former  trial  or  hearing,  or  at  the  same 
trial  or  ht^aring,  either  in  court  or  before  the  same  or  a  new 
referee,  together  with  all  exhibits  and  documents  read  in  evidence 
in  connection  with,  or  as  a  part  of  the  giving  of  such  testimony, 
may  be  given  or  read  in  evidence  at  a  new  trial  or  hearing  or  at 
a  continuation  of  the  same  trial  or  hearing  either  in  court  or 
before  the  same  or  a  new  referee,  or  upon  any  subsequent  trial 
or  hearing,  either  in  court  or  before  the  same  or  a  new  referee, 
of  the  same  subject  matter  in  the  same  or  another  action  or 
special  jproceeding  between  the  same  parties  to  such  former  trial 
or  hearmg  or  their  legal  representatives,  by  either  party  to  such 
new  trial  or  hearing,  or  to  such  continuation  of  the  same  trial  or 
hearing  either  in  court  or  before  the  same  or  a  new  referee,  or  to 
such  subsequent  action  or  special  proceeding  either  in  court  or 
before  the  same  or  a  new  referee,  subject  to  any  other  legal 
objection  to  the  competency  of  the  witness,  or  to  any  other  legal 
objection  to  his  testimony  or  any  question  put  to  him,  or  to  any 
other  legal  objection  to  such  exhibits  and  dociunents.  Such 
testimony,  exhibits  and  documents  proven  b.v  oath  to  have  been 
so  i)reviously  taken  or  read  in  evidence  may  be  so  given  or  read  in 
evidence;  or  the  original  stenographic  notes  of  such  testimony 
taken  by  a  stenographer  who  has  since  died  or  become  incom- 
petent may  be  so  read  in  evidence  by  any  person  whose  com- 
petency to  read  the  same  accurately  is  established  to  the  satis- 
faction of  the  court  or  officer  presiding  at  the  trial  of  such  action 
or  special  proceeding. 

AinM  by  L.  1893.  ch.  505;  L.  1896,  ch.  503;  L.  1899,  ch.  352;  U  1911, 
ch.  764;   L.   1918,  cb.  64,  In  effect  Sept.   1,   1918. 

fi  831.  TAm'd,  1877,  1870,  ]880,  1887,  lOlS.]  'Wben  bvsband 
and  -wife  not  competent  'Witnesfteai  ivben  competent. 

A  husband  or  wife  is  not  competent  to  testify  against  the  other, 
upon  the  trial  of  an  action,  or  the  hearing  upon  the  merits  of  a 
special  proceeding,  founded  upon  an  allegation  of  adultery,  except 
to  prove  the  marriage  or  disprove  the  allegation  of  adultery. 
However,  if  upon  such  trial  or  such  hearing  the  party  against 
whom  the  allegation  of  adultery  is  made  pro<luces  evidence  tend- 
ing to  prove  any  of  the  defenses  thereto  mentioned  in  sectioa 
seventeen  hundred  and  fifty-eight  of  this  act,  the  other  party  in 
competent  to  testify  in  disproof  of  any  such  defense.    A  nusband 
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or  wife  shall  not  be  compelled,  or  without  consent  of  iiie  other  if 
UviDi?,  allowed  to  disclose  a  confidential  communication  made  by 
one  to  the  other  during  marriage.  In  an  action  for  criminal  con- 
versation, the  plaintifiTs  wife  is  not  a  competent  witness  for  the 
plaintiff,  but  she  is  a  competent  witness  for  the  defendant,  as  to 
an:r  matter  in  controversy;  except  that  she  cannot,  without  the 
plaintiff^s  consent,  disclose  any  confidential  communication  had 
or  made  between' herself  and  the  plaintiff. 

U  1867,  ch.  887,  ||  2  and  8  (7  Edna.  198),  am'd;  L.  1877,  ch.  416;  L. 
1879,  ch.  542;  L.  1880.  ch.  149;  L.  1887,  ch.  103;  L.  1916,  ch.  181,  In 
efTeot  April  3.   1915. 

1  K82.  (Am'd,  1879.1  Conviction  for  crime  not  to  exclnde 
vrltneaa;  homr  conviction  proved. 

A  person,  who  has  been  convicted  of  a  crime  or  misdemeanor 
is  notwithstanding  a  competent  witness  in  a  civil  or  criminal  ac- 
tion or  special  proceeding;  but  the  conviction  may  be  proved,  for 
the  purpose  of  affecting  the  weight  of  his  testimony,  either  by 
the  record,  or  by  his  cross-examination,  upon  which  he  must 
answer  any  question,  relevant  to  that  inquiry;  and  the  party 
cross-examining  him  Is  not  concluded,  by  his  answer  to  such  a 
question. 

Sep  I  2008,  poet.    See  Penal  Code.  |  714. 

i  88S.  Clersymen,  etc.y  not  to  disclose  confessions. 
A  clergyman,  or  other  minister  of  any  religion,  shall  not  be 
allowed  to  disclose  a  confession  made  to  nim,  in  his  professional 
character,  in  the  course  of  discipline,  enjoined  by  tne  rules  or 
practice  of  the  religious  body,  to  which  he  belongs. 

2  R.   S.  406.   I   72,   am'd. 

f  834.  [Am*d,  1904,  1006.1  Pbysldnns  or  professional 
registered  narses  not  to  disclose  professlonnl  In- 
formntlon. 

A  person  duly  authorized  to  practice  physic  or  surgei^y^  or  a 
professional  or  registered  nurse,  shall  not  be  allowed  to  disclose 
any  information  which  he  acquired  in  attending  a  patient,  in  a 
professional  capacity,  and  which  was  necessary  to  enable  him  to 
act  in  that  capacity;  unless,  where  the  patient  is  a  child  under 
the  age  of  sixteen,  the  information  so  acquired  indicates  that 
the  patient  has  been  the  victim  or  subject  of  a  crime,  in  which 
case  the  physician  or  nurses  may  be  required  to  testify  fully  in 
relation  thereto  upon  any  examination,  trial  or  other  proceeding 
in  which  the  (commission  of  such  crime  is  a  subject  of  inquiry. 

Id.,   I  73;  L.  1904,  ch.  831;  U  1906.  ch.  331.     In  effect  Sept.  1,  1905. 

I  8So.  [AmM,  180B.]  Attorneys  nnd  connsellors  not  to 
disclose  contmnnlcntlons. 

An  attorney  or  counsellor  at  law  shall  not  be  allowed  to  dis- 
close a  communication,  made  by  his  client  to  him,  or  his  advice 
given  thereon,  in  the  course  of  his  professional  employment,  nor 
shall  any  clerk,  stenographer  or  other  person  employed  by  such 
attorney  or  counsellor  be  allowed  to  disclose  any  such  communi- 
cation or  advice  given  thereon. 

L.   1896,  cb.  5«4.     In  effect  S^t,  1.  18M. 

S  R86.  rAm*d,  1808,  1809,  1904.]  Appllcntton  of  the  last 
three  sections. 

The  last  three  sections  apply  to  any  examination  of  a  person 
as  a  witness  unless  the  provisions  thereof  are  expressly  waived 
upon  the  trial  or  examination  by  the  p*»rRon  confessing,  the  pa- 
tient or  the  client.  But  a  physician  or  surgeon  or  ii  j)rof*'ssionnl 
or  registered  nurse,  may  upon  a  trial  or  examination  disiloso 
any  information  as  to  the  nit'iital  or  physical  (•oiHlitir)n  of  a 
patient  who  is  de(*eased,  which  he  acquired  in  nttiMidinj;  such 
^  patient  professionally,  except  confidential  comninn lea t ions  and 
such  facts  as  would  tend  to  disgrace  the  memory  of  the  patient, 
when  the  provisions  of  section  eight  hundred  and  thirty-four  have 
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been  oxprossly  waived  on  such  trial  or  examination  by  the  per- 
sonal representatives  of  the  deceased  patient,  or  if  the  validity 
of  the  last  will  and  testament  of  such  deceased  patient  is  in 
question,  by  the  executor  or  executors  named  in  said  will,  or 
the  surviving  husband,  widow  or  any  heir-at-law  or  any  of  the 
next  of  kin,  of  such  deceased,  or  any  other  party  in  interest. 
Bnt  nothing  herein  contained  shall  be  construed  to  disqualify  an 
attorney  in  the  probate  of  a  will  heretofore  executed  or  oflfereil 
for  probate  or  hereafter  to  be  executed  or  offered  for  probate 
from  becoming  a  witness,  as  to  its  preparation  and  execution  iu 
case  such  attorney  is  one  of  the  subscribing  witnesses  thereto. 
In  an  action  for  the  recovery  of  damages  for  a  personal  injury 
the  testimony  of  a  physician  or  surgeon,  or  of  a  professional  or 
registered  nurse  attachea  to  any  hospital,  dispensary  or  other 
charitable  institution  as  to  information  which  he  acquired  in 
attending  a  patient  in  a  professional  capacity,  at  such  hospital, 
dispensary,  or  other  charitable  institution  shall  be  taken  before 
a  referee  appointed  by  a  judge  of  the  court  in  which  such  action 
is  pending;  provided,  however,  that  any  judge  of  such  c«iurt  at 
any  time  in  his  discretion  ma3%  notwithstanding  such  deposition, 
order  that  a  subpoena  issue  for  the  attendance  and  examination 
of  such  physician  or  surgeon  or  professional  or  registered  niirRo, 
upon  the  trial  of  the  action.  In  such  case  a  copy  of  the  ordt^r 
shall  be  served,  together,  with  the  subpoena.  Sections  eight  hun- 
dred and  seventy-two,  eight  hundred  and  seventy -three,  eight 
hundred  and  seventy-four,  eight  hundred  and  seventy-five,  eight 
hundred  and  seventy-six,  eight  hundred  and  seventy-nine,  eight 
hundred  and  eighty,  eight  hundred  and  eighty-four  and  eight  hun- 
dred and  eighty-six  of  this  code  apply  to  the  examination  of 
a  physician  or  surgeon  or  a  professional  or  registered  nurse,  &a 
prescribed  in  this  section.  The  waivers  herein  provided  for  must 
be  made  in  open  court,  on  the  trial  of  the  action,  or  proceeding, 
and  a  paper  executed  by  a  party  prior  to  the  trial,  providing  fot 
such  waiver  shall  be  insufficient  as  such  a  waiver.  But  the  at- 
torneys for  the  resi>ective  parties,  may  prior  to  the  trial,  stipu- 
late for  such  waiver,  and  the  same  shall  be  sufficient  thereof. 

L.  1893,  ch.  205;  L.  1899,  ch.  53;  L.  1004,  ch.  331.     In  effect  Sept  1.  1901. 


S  837.  IVhen  ^vltneim  not  excnnod  from  testifying- 

A  competent  witness  shall  not  be  excused  from  answerinir  a 
relevant  question,  on  the  ground  only  that  the  answer  may  tend 
to  establish  the  fact,  that  he  owes  a  debt,  or  is  otherwise  subject 
to  a  civil  suit.  But  this  provision  does  not  require  a  witness  to 
give  an  answer,  which  will  tend  to  accuse  himself  of  a  crime  or 
misdemeanor  or  to  expose  him  to  a  penalty  or  forfeiture;  nor  does 
it  vary  any  other  rule,  re.si>ecting  the  examination  of  a  witness. 

2  R.  8.  405,   I  71    (2  E(lm.)    422. 
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I  838.  Bvldence  of  party  mar  be  rebutted. 

The  teHtimonj  of  a  party,  taken  at  the  instance  of  the  adrerse 
party,  orally  or  by  deposition,  may  be  rebutted  by  other  evidence. 

Co.  Proc.,  i  393. 

1  839.  [Am'd»  1908.]  Admlsaloa  by  meaiber  of  corpo- 
ration. 

The  admission  of  a  member  of  an  aggregate  corporation,  who 
is  not  a  party,  shall  not  be  received  as  evidence  against  the  cor- 
poration unless  it  was  made  concerning  and  while  engaged  in  a 
transaction  in  which  he  was  the  authorized  agent  of  the  corpora- 
tion; or  unless  it  was  made  while  a  member  of  such  corporation 
and  testifying  as  a  witness  concerning  a  transaction  of  the  corpo- 
ration, when  the  official  record  of  such  testimony  shall  be  received. 

2  R.  S.  407.  i  80 ;  L.  1903,  ch.  884.    In  effect  May  6.  1903. 


f  840.  tAm'dy  1877.]  Seal,  preammptive  evidence  of  con- 
sideration. 

A  seal  upon  an  executory  instrument,  hereafter  executed,  is 
only  presumptive  evidence  of  a  sufficient  consideration,  which 
may  be  rebutted,  as  if  the  instrument  was  not  sealed. 

SuMtltQte  for  2  B.  8.  406.  I  77. 


I  841.  [Am'dy  1JB91,  1918.]  Preemption  of  deatb  In  cer- 
tain case*. 

A  person  possessed  of  personal  property  in  this  state  or  upon 
whose  life  an  estate  in  real  property  depends,  who  remains  with- 
out the  United  States,  or  absents  himself  in  the  state  or  else- 
where for  seven  years  together,  is  presumed  to  be  dead  in  an 
action  or  special  proceeding  concerning  such  property  or  the 
administration  of  the  estate  of  swh  person,  unless  it  is  affirma- 
tively proved  that  he  was  alive  within  that  time'.  And  where  in 
any  action  of  partition  in  this  state  any  portion  of  the  proceeds 
of  the  sale  of  real  property  is  or  has  been  paid  into  court,  or 
paid  to  the  treasurer  of  any  county  for  any  unknown  heirs,  and 
has  remained  unclaimed  for  twenty-five  years,  after  such  pay- 
ment by  any  person  entitled  thereto,  the  lapse  of  twenty-five 
years  after  such  payment  raises  the  presumption  of  the  death 
of  such  unknown  heirs  at  the  time  of  the  sale  of  such  real  prop- 
erty and  before  such  payment,  and  after  the  lapse  of  twenty-five 
years  after  such  payment  it  shall  be  presumed  that  there  were 
DO  such  unknown  heirs  living  at  the  time  of  such  sale  or  pay- 
ment, and  in  any  action  or  proceeding  taken  for  the  purpose  of 
distributing  and  paying  over  such  proceeds,  all  such  unknown 
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heirs  are  presumed  and  they  shall  be  presumed  to  have  been 
dead  at  the  time  of  such  sale  and  before  such  payment  into 
court,  or  to  the  treasurer  ot  any  county. 

1   R.  9.  749.   I  Gw     Am*d  by  L.   1881,  cb.  304;  L.   1918.  ch.  318.   In  effect 
Sept.   1,   1918. 


I  841-a.  [Added,  1009»]  Testimony  of  Bmrreyor  and  proof 
of  standard  of  meaanrement. 

No  surveyor  shall  give  evidence  in  any  cause  depending  in 
any  of  the  courts  of  this  state,  or  before  arbitrators,  respecting 
the  survey  or  measurement  of  lands  which  he  may  have  made, 
unless  if  required,  either  such  surveyor  shall  make  oath,  or  it 
shall  otherwise  be  shown  that  the  chain  or  measure  used  by 
him  was  conformable  to  the  standards  of  the  state  wiiich  were 
the  standards  of  the  state  at  the  time  such  survey  was  made. 
An  official  certificate  of  any  state,  county,  city,  village  or  town 
sealer  elected  or  appointed  pursuant  to  the  laws  of  this  state, 
or  the  oath  of  such  surveyor,  that  such  chain  or  measure  con- 
formed to  the  state  standard  which  shall  have  been  furnished 
any  such  sealer  pursuant  to  the  provisions  of  the  laws  of  this 
state,  shall  be  prima  facie  evidence  of  such  conformity,  and  an 
othcial  certificate  made  by  any  such  sealer  that  the  Implement 
used  in  measuring  such  chain  or  other  measure  was  the  one 
provided  under  such  laws  for  such  purposes,  shall  be  prima 
facie  evidence  of  that  fact. 

Added  by  L.  1909,  ch.  65,  DerWation  —  L.  1861,  ch.  134,  |  33,  as  am'd 
by  L.  1893.  eh.  101,  f  1.  See  note  4  of  notes  of  Board  of  Statutory  Con- 
BolldatiQn  at  end  of  code. 


I  841-b.  [Added,  1813?]  Trial  and  burden  of  proof  of  con" 
tribntory    neffllflrence. 

On  the  trial  of  any  action  to  recover  damages  for  causing 
death  the  contributory  negligence  of  the  person  killed  shall  be  a 
defense,  to  be  pleaded  and  proven  by  the  defendant. 

Added  by  L.  1913,  ch.  228.     In  effect  Sept.  1,  1913. 


{  841-b.  [Added,  1D13.]     RecltaLi  as  to  laeirsblp  in  deeds. 

Hereafter,  in  any  proceeding,  suit  or  action  pending  or  here- 
after brought,  in  any  of  the  courts  of  this  state,  any  deed,  mort- 
gage, lease,  release,  power  of  attorney,  or  other  instrument  more 
than  thirty  years  old,  executed  for  the  puri^ose  of  transferring 
the  title  to  or  interest  in  lauds,  tenements  or  hereditaments  sit- 
uated within  this  state,  which  contains  recitals  that  the  grantors, 
grantees,  or  either,  or  both,  are  the  hcirs-at-law  of  a  prior  owner 
of  the  title  or  interest  described  in  said  instrument,  shall  be  pre- 
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sumptive  evideuce  of  said  heirship  as  therein  recited,  if  such  in- 
strumeut  be  duly  affknowledged  or  witnessed  and  proved  in  any 
manner  required  or  permitted  ut  the  date  of  the  execution 
thereof,  and  be  duly  recorded  in  any  county  where  any  part  of 
the  lands  described  therein  shall  be  located,  or  duly  recorded  in 
the  office  of  the  secretary  of  state  of  the  state  of  New  York. 

Added  by  L.  1013,  ch.  395.    In  effect  Sept.  1,  10ia> 
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ARTICLS  SBCOND. 

Administration  of  an  oath  or  affirmaiiom. 

9ec.  842.  Before  whom  oaths  and  affldarita  may  be  takea. 
ti43.  Id.;    In  aiiedal  cases. 

844.  .lU.;    wltbuut  the  State. 

845.  General  mude  of  swearlnj;. 

840.  When    kissing  the   gospels  dispensed   witli. 

847.  When  aClrmatlon  to  be  made. 

848.  Other  modes  of  sweailng. 

S40.  Swearing  persons  not  Christiana. 

800.  Conrt  may  examine  witness. 

Ml.  Swearing  falaely  In  any  form,  perjury. 

1  842.   [Am'd.    1911,    lOlS.]      Before   wbom    oatl&a   and   off* 
fldavita  may  be  taken. 

An  oath  or  affidavit,  required  or  authorized  by  law»  except  an 
oath  to  a  juror  or  a  wituess  upon  a  trial,  an  oath  of  offico,  and 
an  oath  or  acknowledgment  required  by  law  to  be  taken  before 
a  particular  officer,  may  be  taken  before  a  judge,  clerk,  deputy 
clerk,  or  special  deputy  clerk,  of  a  court,  a  notary  public,  mayor, 
justice  of  the  peace,  a  city  magistrate  of  any  of  the  cities  of  this 
»tate,  or  police  justice  thereof,  surrogate,  special  county  judge, 
special  surrogate,  county  clerk,  deputy  county  clerk,  special 
deputy  county  clerk,  or  commissioner  of  deeds,  within  the  dis- 
trict in  which  the  officer  is  authorized  to  act,  except  that  a  justice 
of  the  peace  may  take  such  oath  or  affidavit  anywhere  in  county* 
containing  the  town  or  city  in  which  he  is  authorized  to  act;  and 
when  certified  by  the  officer,  to  have  been  taken  before  him,  may 
be  used  in  any  court,  or  before  any   officer  or  other  person. 

2  R.   8.   284.    I   49.   am'd ;   amM   by   L.    1911,  ch.   670;    L.    1915,   ch.   140, 
In  elTect  Sept.    1,    1915. 

i  848.   [Am'd,  1877.]     Id.|  in  special  eases. 

Where  an  officer,  person,  toard,  or  committee,  has  been  hereto- 
fore, or  is  hereafter  authorized  by  law,  to  take  or  hear  testimony 
or  to  hear  or  receive  an  affidavit,  or  to  take  a  deposition,  in  rela- 
tion to  a  matter,  concerning  which  he  or  it  has  a  duty  to  perfohm, 
the  officer  or  person,  or  a  member  of  the  board  or  committee,  may 
administer  an  oath,  for  that  purpose.  Where  an  officer,  person, 
board,  or  committee,  to  whom  or  to  which  application  is  made  ti» 
do  an  act  in  an  official  capacity,  requires  information  or  proof,  to 
enable  him  or  it  to  decide  upon  the  propriety  of  doing  the  act,  he 
or  it  may  receive  an  affidavit  for  that  purpose. 
Id.  552,  i  11. 

I  844.  ld.|   without   the    State. 

An  oath  or  affidavit  required,  or  which  may  be  received,  in  an 
action,  special  proceeding,  or  other  matter,  may  be  taken,  withtmt 
the  State,  except  where  it  is  otherwise  specially  prescribed  by 
law,  before  an  otticer  authorized  by  the  laws  of  the  State,  to  take 
and  certify  the  acknowledgment  and  proof  of  deeds,  to  be  ri»- 
corded  in  the  State:  and,  when  certified  by  him  to  have  been 
taken  before  him.  and  accompanied  with  the  like  certificates,  as 
to  his  official  character  and  the  genuineness  of  his  nignature,  as 
are  required  to  entitle  a  deed  acknowledged  before  him  to  be  n*- 
corded  within  the  State,  may  be  used,  as  if  taken  and  certified  in 
this  State,  by  an  officer  authorized  by  law  to  take  and  certify  the 
same. 

i  845.    [Am'dy  1800.]     General  mode  of  swearinir. 

Except  as  otherwise  specially  prescribed  in  this  article,  when 
an  oath  is  administered,  the  witness  shall  lay  his  hand  on  the 
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firoBpels  and  express  assent  to  the  oath,  and  it  shall  be  according 
to  the  present  practice  except  that  the  witness  need  not  kiss  the 
gospels. 
2  R.  S.  407,  f  82;  L.  1890,  ch.  840.     In  effect  Sept.   1.  1800. 

1  846.  (AsA'df  1899.]     'When  Iclaalns  tike  soapela  dtopenaed 
with. 

The  oath  must  be  administered  in  the  followinfp  form,  to  a  per- 
son who  so  desires,  the  laying  of  the  hand  upon  the  gospels  being 
omitted:  "  You  do  swear,  in  the  presence  of  the  ever-living  God.** 
While  so  swearing,  he  may  or  may  not  hold  up  his  hand,  at  bis 
option. 

2  B.  8.  407.  I  83;  L.  1800.  cli.  340.     In  effect  Sept.  1.  1800. 

i  847.  'When  nlllmaatlon   to  be  made. 

A  solemn  declaration  or  affirmation,  in  the  following  form,  must 
be  administered  to  a  person  who  declares  that  he  has  conscien- 
tious scruples  against  taking  an  oath,  or  swearing  in  any  form: 
**  You  do  solemnly,  sincerely,  and  truly,  declare  and  affirm.'* 

Id.,  i  84. 

f  848.   [Am'd,  1877,  1800.]    Other  mode*  of  avrearlnar. 

If  the  court  or  ofBcer,  before  which  or  whom  a  person  is  offered 
as  a  witness,  is  satisfied,  that  any  peculiar  mode  of  swearing,  in 
lieu  of,  or  in  addition  to  laying  the  hand  upon  the  gospels,  is,  in 
his  opinion,  more  solemn  and  obligatory,  the  court  or  officer  may, 
in  its  or  his  discretion,  adopt  that  mode  of  swearing  the  witness. 

Id.,   I  85;    L.   1800,  cb.  340.     In  effect  Sept.   1.   1800. 

i  849.  SwearlnflT  persona  not   Christians. 

A  person  believing  in  a  religion,  other  than  the  Christian,  may 
be  sworn  according  to  the  peculiar  ceremonies,  if  any,  of  his  re- 
ligion, instead  of  as  prescribed  in  section  845  or  section  840  of 
this  act. 

Id.   iiOS,  i  86. 

i  800.  Court   may  examine  'vrttness. 

The  court  or  officer  may  examine  an  infant,  or  a  person  appar- 
ently of  weak  intellect,  produced  before  it  or  him,  as  a  witness,  to 
ascertain  his  capacity  and  the  extent  of  his  knowledge;  and  may 
inquire  of  a  person,  produced  as  a  witness,  what  peculiar  cere- 
monies in  swearing  he  deems  most  obligatory. 
Id.,  i  80,  am*d. 

I  SKI*  ^Repealed  by  L.  1009,  ch.  88.    See  Penal  Law,  §  1C22.] 
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TITLB  n. 
Compelling  the  attendance   and  testimony  of  a  witnuai. 

Sec.  862.  Mode  of  serring  labpoena  Iwroed  out  of  A  court. 
8SS.  Penalty  for  diflobedience. 

864.  Subpoena  to  be  Issued  by  judge,  etc. 

865.  Penalty   for  uisobeyiug   subpoena.    Warrant  for  ?ritlieM« 
•    866.  When  wltneaa  to  be  Impriaened. 

b67.  Contents  of  warrant. 

868.  To  wbom  directed;   bow  executed. 

869.  Qualification  of  preceding  sections. 

860.  Witness  exempt  from  arrest. 

861.  Wben   to  be  discharged   from   arrest. 

862.  By   whom   witnesses   may   be  discharged. 

863.  Arrest,   when   void;   penalty. 

864.  Sheriff  not  to  be  liable    unless  afRdaylt  is  made. 

866.  Application   of   foregoing   provisions   to  Judgments. 

866.  Records  not  to  be  removed  by  virtue  of  aobpoena. 

867.  Production,   etc.,  of  book  of  account. 

868.  Books,  etc.,  of  corporation,  bow  pro^iiced. 

869.  When  personal  attendance  not  required  by  subpoena  duces  tecua. 

§  8S2.  Mode  off  servlnor  sabpoenA  lasaed  out  of  a  oonrt* 

A  subpoena,  issued  out  of  the  court,  to  compel  the  attendance 
of  a  witness,  and,  whore  the  subpoena  so  requires,  to  compel  him 
to  bring  with  him  a  book  or  paper,  must  be  served  as  follows: 

1.  The  original  subpoena  must  be  exhibited  to  the  witness. 

2.  A  copy  of  ^the  subpoena,  or  a  ticket  containing  its  substance* 
must  be  delivered  to  him. 

3.  The  fees,  allowed  by  law,  for  traveling  to,  and  returning 
from,  the  place  where  he  is  required  to  attend,  and  for  one  day'a 
attendance,  must  be  paid  or  tendered  to  him. 

2  R.  8.  400,  I  42,  with  amendments. 

I  868.  Penaltjr  for  diaobedlenee. 

A  t)erson  so  subpoenaed,  who  fails,  without  reasonable  excuse, 
to  obey  the  subpoena,  or  a  person  who  fails,  without  reasonable 
excuse,  to  obey  an  order,  duly  served  upon  him,  made  by  the 
court,  or  a  judge,  in  an  action,  before  or  after  final  judgment 
therein,  requiring  him  to  attend,  and  be  examined,  or  so  to  at- 
tend, and  bring  with  him  a  book  or  paper,  is  liable,  in  addition  to 
punishment  for  contempt,  for  the  damages  sustained  by  the  party 
aggrieved  in  consequence  of  the  failure,  and  fifty  dollars  in  addi- 
tion thereto.  Those  sums  may  be  recovered  in  one  action  or  in 
separate  actions.  If  he  is  a  party  to  the  action  in  which  he  was 
subpoenaed,  the  court  may,  as  an  additional  punishment,  strike 
out  his  pleading. 

Id.,  I  43.   am'd. 

{  864.  [Am'd,  1900.]  Svbpoeaft  to  be  isswed  br  Jtadco, 
etc. 

When  a  judge,  or  an  arbitrator,  referee,  or  other  person,  or  a 
hoard  or  committee,  or  a  committee  of  either  house  of  the 
legislature,  or  a  joint  committee  thereof,  duly  empowered  by 
resolutiou  or  act  to  sit  and  take  testimony  during  the  session 
thereof,  or  after  the  adjournment  thereof,  has  been  heretofore 
or  is  hereafter  expressly  authorized  by  law  to  hear,  try,  or  de- 
termine a  matter,  or  to  do  any  other  act  in  an  official  capacity, 
in  relation  to  which  proof  may  be  taken,  or  the  attendance  of 
a  person  as  a  witness  may  be  required;  or  to  require  a  person  to 
Httend,  either  before  him  or  it,  or  before  another  judge,  or 
officer,  or  a  person  designated  in  a  commission  latuod  by  a 
court  of  another  State  or  country,  to  give  teetimoBy.  or  to  hmy 
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his  deposition  taken,  or  to  be  examined;  a  subpoena  may  be 
issned,  by  and  under  the  hand  of  the  jud^e.  arbitrator,  referee, 
or  other  person,  or  the  chairman  or  a  majority  of  the  board  or 
committee,  requiring  the  person  to  attend;  and  also,  in  a  proper 
case,  to  bring  with  him  a  book  or  a  paper.  The  subpoena  must 
be  senred,  as  prescribed  in  section  eight  hundred  and  ttfty-two 
of  this  act.  This  section  does  not  apply  to  a  matter  arising,  o» 
an  act  to  be  done,  in  an  action  in  a  court  of  record. 

2  R.  S.  401.  (  44,  am'd  L.  1900,  ch  587.  In  effect  April  23.  1900.  See 
L.   1907.  ch.  646. 

f  885.  [Am'dy  1879.]  Pemalty  for  dlaoboylniT  eabp^Miik 
W«rrAMt   for   ^Htnee«. 

A  person  who  is  duly  subpoenaed,  as  prescribed  in  the  last  sec- 
tion, must  obey  the  subpoena.  If  he  fails  so  to  do,  without  a 
reasonable  excuse,  he  is  liable,  in  addition  to  any  otiier  punish- 
ment which  may  be  lawfully  initlcted  therefor,  for  the  damages 
sustained  by  the  person  aggrieyed,  in  consequence  of  the  failure, 
and  fifty  dollars  in  addition  thereto,  to  be  recovered  as  prescribed 
in  section  eight  hundred  and  fifty-three  of  this  act.  If  he  fails 
to  attend,  the  person  issuing  the  subpoena,  if  he  is  a  judge  of  a 
court  of  record  or  not  of  record,  or  if  not,  then  any  judge  of  such 
a  court,  upon  proof  by  affidavit  of  the  fkilure  to  attend,  must 
issue  a  warrant  to  the  sheriff  of  the  county  commanding  nirn  to 
apprehend  the  defaulting  witness,  and  bring  him  before  the  offi- 
cer, person,  or  body,  before  whom  or  which  his  attendance  was 
required. 

Id.,  ii  45  end  46,  eoneolldated. 

I  866.  [Am'd,   1870.]    'Wben  witnee*  to  be  flmpriaoned. 

If  the  person  subpoenaed  and  attending  or  brought  aa  pre- 
scribed in  the  last  section,  before  an  officer  or  other  person  or  a 
body  refuses  without  reasonable  cause  to  be  examined,  or  to 
answer  a  legal  and  pertinent  question,  or  to  produce  a  book  or 
paper,  which  he  was  directed  to  bring  by  the  terms  of  the  sub- 
poena, or  to  subscribe  hia  deposition  after  it  has  been  corrector 
reduced  to  writing,  the  person  issuing  the  subpoena,  if  he  is  a 

J'udge  of  a  court  of  record,  or  not  of  record,  may  forthwith,  or  if 
ie  is  not,  then  any  judge  of  such  court  may  upon  proof,  by  affi- 
davit of  the  facts,  by  warrant  commit  the  offender  to  jail,  there 
to  remain,  until  he  submits  to  do  the  act  which  he  was  so  required 
to  do  or  is  discharged  according  to  law. 
Id.,  I  47,  ajn*d  Tertwllj.'    See  f  876,  poet. 


f  807.  ContoBte  of  warrant. 

A  warrant  of  commitment,  issued  as  prescribed  in  the  last  sec- 
tion, must  specify  particularly  the.  cause  of  the  commitment;  and, 
if  the  witness  is  committed  for  refusing  to  answer  a  question,  the 
question  must  be  insert^  In  tlie  warrant. 
Id.,  i  48.    See  I  876,  post. 

S  858.  To  ^rbom  directed  |  how  executed. 

A  warrant  to  apprehend  or  commit  a  person,  issued  as  pre- 
scribed in  this  title,  must  be  directed  to  the  sheriff  of  the  county 
where  the  person  is,  and  must  be  executed  by  him,  in  the  sam^ 
manner,  as  a  similar  mandate  issued,  by  a  court  of  record,  in  aa 
action. 

Id.    40S.  I  4».    flee  1  876.  poet. 


I  859.  QvallAoattOB   of  precedia*   eeetloi 

The  foregoing  sections  of  this  title  do  not  apply  to  a  subpoena 
issued  br  a  justles  of  the  ptace;  or  to  a  witness  suhnoenaed  tA 
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nd  a  court  held  by  a  justice  of  the  peace;  or  to  a  case  where 
ial  provision  is  otherwise  made  by  law,  for  compelling  the 
tidance  of  a  witness. 

S.    S.    402,    I    50.  ^ 

860.  [Repealed  by  L.  1909,  ch.  14.  See  Consolidated  Laws, 
Civil  Rights  Law,  §  25.] 

01.   [Am'dy  1909.]     "When  to  be  dl«clft«rgrecl  from  arrest. 

be  court,  from  which  a  subpoena,  served  in  good  faith,  was 
^,  or  by  which  an  order  was  made,  requirmg  a  person  to 
od,  for  the  purpose  of  being  examined;  or  a  Judge  thereof, 
1  proof,  by  affidavit,  of  the  facts,  must  make  an  order,  direct- 
the  discharge  of  a  witness  or  other  person,  from  an  arrest 
e  in  violation  of  section  twenty-six  of  the  civil  rights  law. 

I  52,   am'd.     Am'd  by   L.   1909.   ch.   65,   I   3.     See  note  47  of  notes 
oiird  of  Statutory  ConsolidatloD  at  end  of  code. 

(62.  [Ain'd,  ISdK,  1000.1  By  whom  wftncMea  may  be 
barbed. 

justice  of  the  supreme  court,  in  any  part  of  the  State,  or  a 

ity  judge,  has  the  like  authority  as  a  judge  of  the  court,  to 

e  an  order  for  a  discharge,  in  a  case  specified  in  the  last  sec- 

Upon  satisfactory  proof,  by  affidavit,  of  the  facts,  he  must 

make  an  order,  directing  the  discharge  of  a  person  arrested, 
iolation  of  section  twenty-six  of  the  civil  rights  law,  where  a 
»oena,  served  in  good  faith  upon  the  neri^on  arrested,  was  issued 
rescribed  in  section  eight  hundred  and  fifty-four  of  this  act. 

'd  by  L.  1895,  cb.  946;  L.  1909,  cb.  65,  |  3.  Bee  note  48  of  notes 
)ard  of  Statutory  CooaoUdatlon  at  end  of  code. 

868-804.  [Repealed  by  L.  1909,  ch.  14.  See  Consolidated 
s,  tit.  Civil  Rights  Law,  §|  25-26.] 


05.  Application  of  foreirolnK  provialona  to  Jad^ai^ata* 

tie  foregoing  provisions  of  this  title,  relating  to  a  person  re- 
ed, by  an  onier  of  a  court,  to  attend,  apply,  where  such  an 
idance  is  re<^uired  by  the  terms  of  a  judgment. 

06.  [Am*d,  IHIHS,  1904.1  Records  not  to  be  removed  by 
ne  of  subpoena. 

le  record   of  a   conve.vance  of   real   property,   or  any   other 

rd  or  document,  whereof  a  transcript  duly  certified  may  by 

be  read  in  evidence,  shall  not  be  removed,  by  virtue  of  a 

oena  duces  tecum,  from  the  office  in  which  it  is  kept,  except 

K)rarily,  by  the  clerk  having  it  in  custody,  to  a  term  or  sit- 

of  the  court  of  which  he  is  clerk,  or  by  the  officer,  having 

custody,  to  a  term  or  sitting  of  a  court,  or  a  trial  before  a 

fee,  held  in  the  city  or  town  where  the  office  is  situated:  but 

records  kept  by  the  register  of  the  county  of  New  York  and 

register  of  the  county  of  Kings  shall  not  be  removed  except 

n  order  of  court  made  as  in  this  section  provided.      Where 

such  record   is  required  at  any  other  place,  or  any  record 

by  the  register  of  the  county  of  New  York  or  the  register 

fie  county  of  Kings,   is  required  at  a  term  or  sitting  of  a 

t  or  a  trial  before  a  referee,  it  may  be  removed,  by  order  of 

mpreme  court,  or  a  county  court,  made  in  court,  and  entered 

tie  minutes:  specifying  that  the  production   of  the  originaf 

ad  of  the  transcript,  is  ne<'es8ary. 

1895,  ch.  946;  L.   1904,  cb.   84.     In  effect  March  10)   1M>4, 
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I  86T*   (Am'dy  1879.]  Production,  eto*,  of  book  of  accoiint. 

A  person  shall  not  be  compelled  to  producef  upon  a  trial  or 
hearing,  a  book  of  account,  otherwise  than  by  an  order  requiring 
him  to  produce  it,  or  a  subpoena  duces  tecum.  Such  a  subj^oena 
must  be  served  at  least  five  days  before  the  day  when  he  is  re- 
quired to  attend.  At  any  time  after  service  of  such  a  subpoena 
or  order,  the  witness  may  obtain,  upon  such  a  notice  as  the 
judge,  referee,  or  other  officer  prescribes,  an  order  relieving  him 
wholly  or  partly  from  the  obligations  imposed  upon  him  by  the 
subpoena  or  the  order  for  production,  upon  such  terms  as  justice 
requires  touching  the  inspection  of  the  book  or  any  portion  theorof, 
or  taking  a  copy  thereof  or  extracts  therefrom,  or  otherwise.  An 
order  may  be  made,  as  prescril>ed  in  this  section,  by  a  judge  of 
the  court,  or  in  a  special  proceeding  pending  out  of  court  before 
an  officer,  by  the  officer,  or,  in  either  case,  by  a  referee  duly 
appointed  in  the  cause,  and  authorized  to  hear  testimony.  A 
justice  of  the  peace,  or  other  judge  of  a  court  not  of  record,  may 
make  such  an  order  in  an  action  brought  in  his  court,  at  any 
time  after  the  commencement  thereof. 

f  867a.    [Added*  1015.]      Subpoena  dneea  teenm  relatlnir  to 
liospltal  reeorda. 

Where  a  subpoena  duces  tecum  shall  be  served  upon  a  public 
hospital,  or  superintendent  or  officer  thereof,  requiring  the  pro- 
duction of  any  books  of  such  hospital,  showing  certain  entries  or 
records  therein,  or  any  other  record  or  data  relating  to  the  physi- 
cal condition  or  treatment  of  a  patient,  a  transcript  of  such 
entries  or  records  or  data  duly  certified  by  the  superintendent  of 
such  hospital  or  his  assistant  and  delivered  to  the  court  or  tri- 
bunal requiring  it  shall  be  deemed  sufficient  compliance  with  such 
subpoena,  unless  otherwise  ordered  by  the  court,  and  any  such 
transcript  authenticated  and  produced  as  herein  provided,  shall 
be  deemed  evidence  as  if  the  original  of  such  books,  entries  or 
records  were  produced. 
Added  b7  L.   1915.   ch.   326,  In  effect  Sept.   1,    1915. 

I  868.  Boolu'  etCy  of  corporation,  boir  produced. 

The  production,  upon  a  trial,  of  a  book  or  paper,  belonging  to 
or  under  the  control  of  a  corporation,  may  be  compelled,  in  like 
manner  as  if  it  was  in  the  hands,  or  under  the  control,  of  a 
natural  person.  For  that  purpose,  a  subpoena  duces  tecum,  or 
an  order,  made  as  prescribed  in  the  last  section,  as  the  case  re- 
quires, must  be  directed  to  the  president,  or  other  head  of  the 
corporation,  or  to  the  officer  thereof,  in  whose  custody  the  book 
or  paper  is. 

I  809.  'Wben   personal  attendance   not   reqnlred   by   sub- 
poena duces  teenn&. 

In  a  case  specified  in  the  last  section,  or  where  a  subpoena 
duces  tecum,  or  an  order,  made  as  presribed  in  setion  866  or 
section  867  of  this  act,  requires  a  public  officer  to  attend,  and 
bring  a  book  or  paper  under  his  control,  the  subpoena  or  order  is 
deemed  to  be  sufficiently  obeyed,  if  the  book  or  paper  is  produced 
by  a  subordinate  officer  or  employee  of  the  corporation,  or  in  the 
public  office,  who  possesses  the  requisite  knowledge  to  identify 
it.  and  .to  testify  respecting  the  purposes  for  which  it  is  used. 
If  the  personal  attendance  of  a  narticular  officer  of  the  corpora- 
tion or  public  officer  is  required,  a  subpoena,  without  a  duces 
tecum  clause,  must  also  be  served  upon  him. 
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TITLB  HL 

Depositions. 

4rtlele  1.  Depositlonfi,  taken  and  to  be  nspd  wlihln  the  State. 

2.  Depositions,  taken  without  ttie  State,   for  U(««  witbln  tb*  StatiL 

3.  DepoHitJouB,  taken  wltliin  the  State,  for  qm  without  tha  Static 


ARTICLES    FIRST. 

Depositions,  taken  and  to  he  used  within  the  8tat€» 

flae.  870.  Deposition  of  a  party  or  penon  who  expects  to  tM  s  party. 

871.  Deposition  of  a  witaeiw  not  a  party. 

872.  Application ;  contents  of  affidavit. 
878.  Order  for  examination. 

874.  Punishment  for  dlHobeylng  order. 

875.  Service  of  order,  etc. 

876.  Examination  of  adverse  party. 

877.  Party  confined  In  prison. 

878.  [Repealed.] 

879.  DepoBitlon  by  consent. 

880.  Rnles    for    examination    of    party   or   expected    party.      Vanner  €t 

taking  and  returning  depositions.    Befusal  of  petaons  •**«"«'*irt  ta 
answer. 

881.  When  to  be  read  in  evidence. 

882.  Proof  of  witness's  Inability  to  attend. 

883.  EfTect  of  deponitlon. 

884.  OriKlnal  affidnvitH,  evidence. 

885.  Deposition  to  be  used  on  motion. 

886.  Where  witness  may  be  compelled  to  attend. 

I  870.  rAm'd,  1878,  1004,  lOOO.l  Depoaltlon  of  a  partr 
««r   peraon   ivho   expecta   to   be   a  party. 

The  dppoaition  of  a  party  to  an  action  pending  in  a  court  of 
record,  or  of  a  person  who  expects  to  be  a  party  to  au  action 
about  to  be  brought  in  such  a  court  may  be  taken  at  his  own 
instance  or  at  the  instance  of  an  adverse  party,  or  bv  a  co- 
plaintiff  x)r  codefendant  at  any  time  before  or  during  the  trial 
as  prescribed  in  this  article, 

See   L.    187S.    -h.   2JH):   Co.    Pro<!.,  part   of   f(   800.    891.   392   and   387:   I*. 

Ui<>4.    ch.    CAM',    L.    V.HU.    (It.    (ir>.    I    3:      see    note   49   of   notes   of    Board   of 
Statutory    Coutiolidatlun    at    end    of   code. 

S  871.  [AmM,  1877,  1009.1  Depoaltlon  of  a  witneiin  not 
a   party. 

The  deposition  of  a  person  not  a  party,  whose  testimoi^  is 
material   and   necessary   to  tt   party   to  an  action,   pending  in  « 
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« 

court  of  record,  or  to  a  peraon  who  exi^ects  to  be  a  iMtrty  to  an 
action  about  to  be  brought  in  such  a  court,  by  a  person  other 
than  the  person  to  be  examined,  may  also  be  taken,  as  prescribed 
in  this  article. 

2  H.  8.  SOI.  portloDS  of  li  1.  2,  8S  and  U  (2  Kdm.  407,  414,  415). 
AWd  by  L.  IIKW,  eh.  66.  I  8.  Bee  note  49  oC  DOtM  of  Boud  of  Ststotoiy 
ConaoUdatioo  at  end  ct  oodow 


I  872.  [Allied,  187T.  1879,  1M80,  IHIIH,  18U5,  1911*  1913.] 
Applle«tloii  I  contentii  of  aflldA-rlt. 

The  person  desiring  to  take  a  deposition  as  prescrlbod  in  this 
article,  may  present  to  a  judge  of  the  court  in  which  the  action 
is  pending;  or,  if  it  is  pending  in  the  supreme  court,  to  a  county 
iuQge*  or,  if  an  action  is  not  ^ending,  but  is  expected  to  be 
brought,  to  a  judge  of  the  supreme  court,  or  to  n  county  judge; 
an   affidavit,   setting  forth   as   follows: 

1.  The  names  and  residences  of  all  the  parties  to  the  action, 
and  whether  or  not  they  have  appeared,  and  if  either  of  them 
has  appeared  by  attorney,  the  name,  and  the  residence  or  office 
address  of  the  attorney;  or,  if  no  action  is  pending,  the  names 
and  residences  of  the  expected  parties  thereto. 

2.  If  an  action  is  pending,  the  nature  of  the  action,  and  the 
substance  of  the  judgment  demanded,  and  if  the  application  is 
made  by  the  defendant  before  answer,  or  by  either  party  after 
answer,  the  nature  of  the  defense. 

3.  If  no  action  is  pending,  the  nature  of  the  controrersy  which 
is  expected  to  be  the  subject  thereof. 

4.  The  name  and  residence  of  the  person  to  be  examined,  and 
that  the  testimony  of  such  person  is  material  and  necessary  for 
the  party  making  such  application,  or  the  prosecution  or  defen^te 
of  such  action,  and  if  the 'action  is  to  recover  damages  for  per- 
sonal injuries,  that  the  defendant  is  ignorant  of  the  nature  and 
extent  of  such  personal  injuries,  andj  at  the  option  of  the  appli- 
cant the  place  where  he  is  sojourmng,  or*  wliere  he  regularly 
transacts  business, 

Seo  Role  82. 

5.  If  an  action  Is  pending,  that  the  person  to  be  examined  fs 
abont  to  depart  from  the  State;  or  that  ne  is  so  sick  or  infirm,  as 
to  afford  reasonable  ground  to  believe  that  he  will  not  be  able  to 
attend  the  trial:  or  that  any  other  special  circumstances  exist. 
which  render  It  proper  that  he  should  be  examined  as  prescribed 
in  this  article.  But  this  subdivision  does  not  apply  to  a  case, 
where  the  person  to  be  extimined  is  a  party  to  tne  action. 

See  101  App.  Div.  460. 

6.  If  no  action  is  pending,  that  the  person  expected  to  be  .the 
adverse  party  is  of  full  age,  and  a  resident  of  the  State,  or  so- 
journing within  the  State:  or  that  he  has  an  office  within  the 
State,  where  he  regularly  transacts  business  in  person,  specifying 
the  place,  and,  if  it  is  in  a  city,  the  street  and  street  number,  or 
other  designation  of  the  particular  locality;  or,  if  two  or  more 
persons  are  exi>ected  to  be  adverse  parties,  that  each  is  of  full 
age,  and  so  resident  or  sojourning,  or  has  an  office:  also  the  cir- 
cumstances which  render  it  necessary '  for  the  protection  of  the 
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applicant's   rights^  that  the   witne8s*B  testimony  should  be  per- 
petuated. 

7.  Any  other  fact  necessary  to  show  that  the  case  comes 
within  one  of  the  two  last:  sections.  And  if  the  party  sought  to 
be  examined  is  a  corporation,  joint  stock  or  other  nnincorporated 
association,  the  affidavit  shall  state  the  name  of  the  officem, 
directors,  or  managing  agents  thereof,  or  any  of  them  whose  tes- 
timony is  necessary  and  material,  or  the  books  and  papers  as  to 
the  contents  of  which  an  examination  or  inspection  is  desired, 
and  the  order  to  be  made  in  respect  thereto  shall  direct  the  ex- 
amination of  such  persons  and  the  production  of  such  books  and 
papers,  and  on  such  examination  the  books  or  papers,  or  any 
part  or  parts  thereof,  may  be  offered  and  received  in  evidence  in 
addition  to  the  use  thereof  by  the  witness  to  refresh  his  memory. 

2  B.  S.  391,  398,  H  2.  84.  Am*d  by  L.  1877,  di.  416;  L.  1879,  ch.  542; 
U  1880.  ch.  536;  L.  1893.  ch.  721;  L.  1895,  ch.  946;  L.  1911.  ch.  781; 
L.  1913.  ch.  278.     In  effect  Sept.  1.  1918.     See  Rale  82. 

1  878.  [Am'd,  1877,  1879,  1884,  1898,  1894.]  Order  tor 
exajninatlon. 

The  judge  to  whom  such  an  affidavit  is  presented  must  grant 
an  order  for  the  examination,  if  an  action  is  pending;  if  no  action 
is  pending  he  must  grant  it  if  there  be  reasonable  ground  to 
believe  that  an  action  will  be  brought,  as  stated  in  the  affidavit, 
and  that  the  application  is  made  in  good  faith  to  preserve  the 
expected  testimony:  otherwise  he  must  dismiss  the  appIicHtion. 
Where  the  person  to  be  examined  is  a  party  to  a  pending  artinn, 
or  is  expected  to  be  a  party  to  an  action  to  l>e  brought,  the  nrder 
may,  in  the  discretion  of  the  judge,  designate  and  limit  the  par- 
ticular matters  as  to  which  he  shall  be  examined.  In  every 
action  to  recover  damages  for  personal  injuries,  the  court  or 
Judge,  in  granting  an  order  for  the  examination  of  the  plaintiff 
before  trial  may,  if  the  defendant  apply  thtrefor,  direct  that  the 
plaintiff  submit  to  a  physical  examination  by  one  or  more  physi* 
cians  or  surgeons,  to  be  designated  by  the  court  or  judge,  and 
such  examination  shall  be  had  and  made  under  such  restrictions 
and  directions  as  to  the  court  or  judge  shall  seem  proper.  In  any 
action  brought  to  recover  damages  for  personal  injuries,  where 
the  defendant  shall  present  to  the  court  or  judge  satisfactory 
evidence  that  he  is  ignorant  of  the  nature  and  extent  of  the 
injuries  complained  of,  the  court  or  judge  shall  order  that  such 
physical  examination  be  mode;  and  if  the  party  to  be  examined 
shall  be  a  female  s»he  shall  be  entitled  to  have  such  examinatitm 
before  physicians  or  surgeons  of  her  own  sex.  The  order  must 
require  the  pai*ty  or  persons  to  be  examined  to  appear  before 
the  judge,  or  before  a  referee  named  in  the  order,  for  the  pur- 
pose of  taking  the  examination,  at  a  time  and  place  therein 
specified.  The  order  must  also  direct  the  time  of  service  of  a 
copy  thereof;  which  must  be  made  within  the  State,  not  more 
than  twenty,  nor  less  than  live  days,  before  the  time  fixed  for 
the  examination,  unless  special  circumstances,  making  a  differ- 
ent time  of  service  necessary,  are  shown  in  the  affidavit,  and 
that  fact  is  recited  in  the  order. 

2  R.  S.  392,  308.  ||  3.  34.  Am'd  by  L.  1S77.  ch.  410;  I..  1879.  ch.  642: 
L.  1884.  ch.  399;  L.  1803,  cb.  721;  U   IKOI.  vh.   42M. 

I  874.  [Am'dy  1877  nnd  188:fi.1  Pnnlflhment  for  dlsober. 
Ingr  order. 

Witness  fees,  at  the  rate  prescribed  by  law  in  an  action  in  the 
supreme  court,  must  be  paid  or  tendered  when  the  order  is  served 
upon  the  party  or  other  person  required  to  attend.  If  the  party 
or  person  so  served  fails  to  obey  the  order,  his  attendance  may 
be  compelled,  and  he  may  be  punished  in  like  manner,  and  tli« 
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proceedings  thereon  are  the  same,  v  as  if  he  failed  to  obey  a  aub* 
poena,  issued  from  the  caurt,  in  which  the  action  is  pending;  or, 
if  no  action  is  pending,  from  the  court  of  which  the  judge  ia  a 
member. 


I  875.  [Am'dy   lilTlft.]      Scrrlee  of  order^  eto* 

A  copy  of  the  order,  and  of  the  affldaylt  upon  which  it  was 
granted,  must  be  served  upon  the  attorney  for  each  party  to 
the  action,  in  lilce  manner  as  a  paoer  in  the  action;  or,  if  a  party 
has  not  appeared  in  the  action,  tne^  must  be  served  upon  him, 
as  directed  by  the  order.  If  no  action  fs  pending,  they  must  be 
penwnally  served  upon  each  of  the  persons,  named  therein  as 
expected  adverse  parties. 

1  876.  (Am'dy   1879.]      BzAmlnatioit  of  adTorao  partr* 

l^pon  proof,  by  affidavit,  that  service  of  a  cop^  of  the  order 
and  of  the  affidavit  has  been  duly  made,  as  directed  in  tne 
.>rder,  the  judge  or  the  referee  must  proceed  to  take  the  deposi- 
tion of  the  witness,  at  the  time  and  place  specified  in  the  order. 
He  may,  from  time  to  time,  adjourn  the  examination  to  another 
day.  and  to  another  place,  within  the  same  county.  Sections 
flight  hundred  and  fifty-six,  eight  hundred  and  fifty-seven  and 
right  hundred  and  fifty-eight  of  this  act  apply  to  the  examination 
•)f  a  party  or  a  person  expected  to  be  an  adverse  party,  taken  as 
prescribed  in  this  article. 

2  B.  S.  392,  I  5,  and  id.  890,  f  36. 

I  877.  [Repealed  la  1877,  re-eaaoted  la  1880.]  Party 
coaflaed    la    prlaoa. 

Where  the  party  or  other  person  to  be  examined  Is  confined  in 
4  prison  or  ^ail  within  the  State,  under  a  sentence  for  a  felony, 
that  fact  must  be  stated  in  the  affidavit,  and  his  deposition  may 
be  taken  as  prescribed  in  the  foregoing  sections,  as  if  he  was  not 
ISO  Cwfufined,  except  that  in  such  a  case,  the  granting  or  refusing 
the  order,  and,  it  granted,  tlie  appointment  of  a  referee  to  take 
the  testimony,  is  always  in  the  discretion  of  the  judge.  The 
order  must  require  the  production  of  the  prisoner  by  the  person 
in  charge  of  tne  prison  or  jail  at  the  prison  or  jail;  but  it  may 
prescribe  such  regulations  and  restrictions  with  respect  thereto 
aa  the  judge  deems  proper. 

f  878.  (Repealed,  1877.) 

I  879.  [Aan'd,  1888.1     Bepoaitioa  1»r  eoaaoat* 

The  parties  to  an  action  may  stipulate,  in  writing,  that  the 
deposition  of  a  competent  witness,  to  be  used  therein,  may  be 
^aken  before  a  judge  or  referee,  at  a  time  and  place  specified  in 
the  stipulation,  either  orally,  or  upon  interrogatories,  to  be  agreed 
upon  in  like  manner.  The  witness  may  be  subpoenaed  to  attend 
rhe  examination,  as  upon  a  trial;  and  the  judge  or  referee  may 
take  his  deposition,  as  If  an  order  had  been  made  by  the  court, 
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directing^  it  to  be  so  taken.  But  this  section  doe»  not  apply  to 
a  case  specified  in  section  eight  hundred  and  seventy-seveD 
of  this  act.  c  . 

U  1847.  ch.  280,  ii  78  and  79,  amended. 

I  880.  [Am'd,  UI78.1  Role*  for  •xamiaatloA  of  99!*tr  ov 
expected  party.  Mnnner  of  taklnar  and  returntnir  depoat* 
tlona;      Refaaal    of   peraona   ezammed    to    anatrer. 

The  examination  of  a  party,  or  an  ezoected  party,  Is  subject 
to  tne  same  rules  as  if  he  was  examined  upon  the  trial.  The 
judge  or  referee,  upon  erer^  other  examination  talcen  as  pre- 
scribed in  this  article,  must  insert  therein  every  answer  or  dec- 
laration of  the  person  examined,  which  either  party  requires 
to  be  inserted.  The  deposition,  when  completed,  must  be  care- 
fully read  to  and  subscribed  by  the  person  examined;  must  be 
certified  by  the  judge  or  referee  talcing  it;  and,  within  ten  days 
thereafter,  must  be  filed  in  the  office  of  the  clerk;  or,  if  no 
action  is  pending,  in  the  office  of  the  clerk  of  the  county  in 
which  it  was  taken;  together  with  the  stipulation  or  order,  under 
which  it  was  taken;  the  affidavit  upon  which  the  order  was 
granted;  and  proof  of  the  service  of  a  copy  of  the  order  and  of 
the  affidavit.  If,  upon  an  examination  before  a  referee^  the 
person  examined  refuses  to  answer  anjr  question,  the  referee 
must  report  the  fact  to  the  court  or  judge,  who  must  deter- 
mine whether  the  question  is  relevant,  and  whether  the  witness 
is  boimd  to  answer  it. 

2  B.  8.  892,  i  6,  and  part  of  |  5   (2  Bdm.  408) ;  and  Id.  899,  i  87  (t 
"       415). 


i  881.   (Am'dy  1011.1     Wlaen  to  be  read  In  evidence. 

The  deposition,  or  a  certified  copy  thereof,  may  be  read  in 
evidence  by  either  party,  at  the  trial  of,  or  ui>on  the  assesr<ment 
of  damages,  by  writ  of  mquiry,  or  upon  a  rofercnce,  or  otherwise, 
in  the  action  or  in  any  special  prort'eding  npecified  in  the  original 
affidavit  or  stipulation,  or  in  any  other  notion  or  special  proceed- 
ing thereafter  brought  between  the  same  parties,  or  between  any 
parties  claiming  under  them  or  either  of  them,  or,  if  no  action  «r 
special  proceeding  is  then  pending,  in  an  action  or  special  pro- 
ceeding thereafter  brought  between  the  persons  named  In  the 
original  affidavit  as  expected  parties,  or  between  persons  claim- 
ing under  them  or  either ^of  them,  including  the  case  where  one 
of  the  parties  is  the  executor  of  the  will  or  administrator  of  the 
estate  of  the  witness  and  is  given  a  en  use  of  action  by  reason  of 
section  nineteen  hundred  and  two  of  this  act.  And  except  In  the 
cases  prescribed  to  the  contrary  in  section  eight  hundred  and 
eighty-two  of  this  act,  the  said  deposition,  or  a  certified  copy 
thereof,  may  be  read  in  evidence  by  either  party  to  the  action 
or  special  proceeding  in  which  it  is  taken,  and  as  between  the 
defendant  in  said  action  and  the  legal  representatives  and  privies 
in  interest  and  estate  of  the  plaintiff,  and  as  between  the  plaintiff 
and  thi^  legal  representatives  knd  privies  in  interest  and  estate  of 
the  defendant,  and  as  between  the  legal  representatives  and 
privies  in  interest  and  estate  of  the  defendant  and  the  legal 
representatives  and  privies  in  Interest  and  estate  of  the  plaintiff. 

2   R.    S.    302.   part   of   |    7.    mid   Id.    390.    part   of   |   39:   am'd   by   L.    1911. 
ch.  8ft9.   In  effect  Sept.   1.   1911. 
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i  682.  (Am'd,  1882.]  Proof  of  witness's  Inability  to  nt- 
tend. 

But  such  a  deposition,  except  that  of  a  party,  taken  at  the 
instance  of  an  adverse  party,  or  a  deposition  taken  in  pursuance 
of  a  stipnlation,  as  prescribed  in  this  article,  shall  not  be  so 
read  in  evidence  until  it  has  been  satisfactorily  proved  that  the 
witness  is  dead,  or  is  unable  personally  to  attend  by  reason  of 
his  insanity,  sickness  or  other  infirmity,  or  that  he  is  confined 
in  a  prison  or  jail;  or  that  he  has  been  and  is  absent  from  the. 
State,  so  that  his  attendance  could  not,  with  reasonable  dilifi^ence, 
be  compelled  by  subpoena. 
2  R.  S.  302,  389,  remaioder  of  i|  7  and  89. 

i  883.  Effect  of  deposition. 

A  deposition,  so  read  in  evidence  has  the  same  effect,  and  no 
other,  as  the  oral,  testimony  of  the  witness  would  have;  and  an 
objection  to  the  competency  or  credibility  of  the  witness,  or  to 
the  relevancy  or  substantial  competency  of  a  question  put  to 
him,  or  of  an  answer  griven  by  him;  may  be  made  as  if  the  wit- 
ness was  then  personally  examined  and  without  being  noted 
upon  the  deposition. 

Id.,   II  9  and  40,  am'd. 

I  884.  Original  wJSkdatwitu,  evidence. 

The  original  affidavits,  filed  with  such  a  deposition,  or  certified 
copies  thereof,  are  presumptive  evidence  of  the  facts  therein 
contained,  to  show  a  compliance  with  the  provisions  of  this 
article. 

Id.,  f  38. 

{  S8B.  [Am'd,  1877,  1901»  1909.]  Deposition  to  be  nsed 
on  K.otlon. 

Where  a  party  intends  to  make  or  oppose  a  motion  in  a  court 
of  record  and  it  is  necessary  ,for  him  to  have  the  affidavit  or 
deposition  of  a  person  not  a  party,  to  use  upon  the  motion,  the 
court  or  a  judge  authorized  to  make  an  order  in  the  case  may  in 
its  or  his  discretion  make  an  order  appointing  a  referee  to  take 
the  deposition  of  that  person.  The  order  must  be  founded  upon 
proof  by  affidavit  that  the  applicant  intends  to  make  the  n^otion, 
or  that  notice  of  a  motion  nas  been  given  which  the  applicant 
intends  to  oppose.  The  affidavit  must  specify  the  nature  of  the 
action  and  must  show  that  the  affidavit  or  deposition  is  neces- 
sary thereon  and  that  such  person  has  refused  to  make  an 
affidavit  of  the  facts  which  the  applicant  verily  believes  are 
within  his  knowledge.  If  the  defendant  has  appeared  in  the 
action  and  the  application  is  made  on  the  part  of  the  plaintiff 
at  least  one  day's  notice  of  such  application  must  be  given  to 
the  attorney  of  the  defendant,  and  if  the  application  i^  made  on 
the  part  of  the  defendant  similar  notice  must  be  given  to  the 
attorney  of  the  plaintiff.  The  person  to  be  examined  may  be 
subpoenaed  and  compelled  to  attend  as  upon  the  trial  and  mpy 
be  cross  examined  by  the  party  on  whose  attorney  the  notice  has 
been  served.  The  deposition  must  be  taken  by  question  and 
answer  and'  be  subscribed  by  the  witness,  and  must  be  delivered 
to  the  attorney  for  the  party  who  procured  the  order,  unless  such 
order  provides  for  a  different  disposition  thereof. 

Bubstitate  for  Co.  Proc.,  |  401,  snbd.  7:  L.  1901.  eta.  626;  L.  1909,  eh. 
d5,  I  3.  See  note  49  of  aotes  of  Board  of  Statutory  Ckmiohdatlon  at  aad 
ot  code. 
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I  886.  "Where  'vritnesa  mar   be  compelled   te  Attend. 

Where  a  person  to  be  examined,  as  prescribed  in  this  article, 
is  a  resident  of  the  State,  he  shall  not  be  required  to  attend  in 
any  county,  other  than  that  in  which  ho  resides,  or  where  he 
has  an  office  for  the  regular  transaction  of  business,  in  persoD. 
Where  he  is  not  a  resident,  he  shall  not  foe  required  to  attend 
in  any  other  county,  than  that  wherein  he  is  served  with  a  sub* 
poena,  unless,  for  special  reasons,  stated  in  the  affidavit,  the 
ord-er  otherwise  directs. 

Co.  Proc.   i  881«  last  clause,  wltb  amendments. 
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ARTICLC  SBCOND. 

Depositions,  taken  wiihout  the  State^for  use  within  the  State, 

887.  888.  When  commUBlon  to  Issue. 

880.  How  and  npon   what  terma  granted. 

880.  Order  made  by  Judge. 

891.  Interrogatories;    bow  lettled. 

882.  Id.:   to  he  annexed;  dlrecttona  ior  return. 

893.  Commission  to  examine  wholly  or  partly  upon  oral  quMClons. 

894.  When  oi»en  commlsalon  may  issue,  or  depositions  may  be  takeA, 
W6.  Deposit  ioD8  where  adverse  party  Is  an  infant  or  committee. 
896.  Notice  of  examination  upon  oral  questions. 
807.  Open   commission. 

806.  Orc.er  dii-eetlna   depositions   to  be   taken. 
880.  Before  whom  depositions  may  be  taken;  notice  of  taking. 

900.  Dow  depositions  taken. 

901.  Commission    or    order    to    take   depositions;    liow   ac«cut«4   Ml4   !■■ 
turned. 

902.  Certificate  of  execution. 

903.  CertlQcate,  a  sufficient  return. 

904.  Return   by    agent. 
906.  If  agent   is  sick  or  dead. 
906,  007.  Filing  deposition,   etc.,   so  returned. 

908.  Commission,  etc.,  by  consent. 

909.  Where  return  to  be  kept;  parties  may  inspect  It,  etc. 

910.  When  deposition  may  be   suppressed. 

911.  Deposition,  etc.,  evidence. 

912.  When  interrogatories  and  deposition  may  be  In  a  foreign  langoafe, 
918.  Letters  rc^iatory. 


§  887.   [Am*d,  1879.]    IVhen  eommlsMlon  to  Issue. 

In  a  case  specified  in  the  next  section,  where  it  appears,  hy 
affidayit,  on  the  application  of  either  party,  that  the  testimony 
of  one  or  more  witnesses,  not  within  the  State,  is  material  to 
the  applicant;  a  commission  may  be  issued,  to  one  or  more 
competent  persons,  named  therein:  authorizing  them,  or  any 
one  of  them,  to  examine  the  witness  or  witnesses  named  therein, 
under  oath,  npon  the  interrogatories  annexed  to  the  commission; 
to  take  and  certify  the  deposition  of  each  witness;  and  to 
return  the  same,  and  the  commission,  according  to  the  directiona 
given  in  or  with  the  commission.  The  applicant,  or  any  other 
party  to  the  action,  may  -be  thus  examined. 

From  L.  1862,  ch.  875,  S  1,  am'd. 

§  888.   [Am'd,  189S.]      Tlie  same. 

Such  a  commission  may  be  issued,  in  either  of  the  following 
cases: 

1.  Where  a  party  to  an  action,  brought  in  a  court  of  record, 
is  in  default  for  want  of  an  appearance  or  pleading,  and  the 
testimony  is  required  upon  the  assessment  of  damages,  by  a 
writ  of  inquiry,  or  upon  a  reference;  or  otherwise,  to  enable  the 
7onrt  to  render  the  proper  final  judgment. 

2.  Where  final  judgment  has  been  rendered  against  the  ad- 
rerse  party  in  an  action  brought  in  a  court  of  record;  and  the 
testimony  is  required  in  order  to  carry  the  judgment  into  eflfect. 

3.  Where  an  appeal  from  a  final  judgment,  rendered  In  the 
supreme  court,  the  city  court  of  the  city  of  New-York,  or  a 
county  court,  or  a  motion  for  a  new  trial  in  either  of  those 
courts,  is  pending,  and  the  testimony  will  be  material  and  neces- 
«arr  to  the  applicant,  in  the  prosecution  or  defence  of  the 
Action,  if  a  new  trial  is  granted. 

•See  L.   1882,   ch.  410,   f  1264;   pMt,  |  SIH. 
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4.  Where  the  application  is  made  before  the  joinder  of  issne, 
iu  an  action  brought  in  either  of  the  courts  specified  in  the  last 
subdivision;  and  there  is  reason  to  apprehend  that  before  issue 
16  joined,  and  an  application  for  a  commission  can  thereafter 
be  made,  the  witness  will  die,  or  become  unable  to  give  his  testi- 
mony, or  remove,  so  that  his  testimony  cannot  be  taken. 

5.  Where  an  issue  of  fact  has  been  joined,  in  an  action  pending 
in  a  court  of  record,  and  the  testimony  is  material  to  the 
applicant,  in  the  prosecution  or  defence  thereof. 

6.  In  special  proceedings. 

L.  1806,  ch.  046. 

I  S8tt.  How  and' upon  frhat  terms  granted. 

In  a  case  specified  in  subdivision  third  of  the  last  section,  if 
the  appeal  has  been  taken  to  another  court,  the  application 
must  be  made  to  the  court  in  which  the  judgment  was  rendered; 
and  an  order,  directing  the  commission  to  be  issued,  may  be 
Krnnted  or  refused,  in  the  discretion  of  that  conrt.  In  a  case 
specified  in  either  of  the  other  subdivisions  of  that  section,  the 
Application  may  be  made  to  the  conrt,  or  a  judge  thereof,  or,  in 
the  supreme  court,  to  the  county  judge  of  the  county,  where  the' 
action  is  triable;  and  it  must  be  granted,  upon  satisfactory 
proof  of  the  facts  authorizing  it,  nnless  the  court  or  jndge  has 
reason  to  believe,  that  the  application  is  not  made  in  ^ood  faith, 
or  unless  an  order  for  an  open  commission,  or  for  taking  deposi- 
tions, is  made  as  prescribed  in  this  article.  Notice  of  the  appli- 
cation must  be  given  to  the  adverse  party,  unless  he  is  in  default 
for  want  of  an  appearance.  Upon  granting  the  order,  the  court 
or  judge  may,  in  any  case,  impose  such  terms  as  justice  requires. 

From  L.  1802,  cb.  375,  I  1.  and  2  R.  S.  303,  fil  11  ud  12,  with  amendments. 
See    also    L,  1S47.  ch.   470.  (   15  <4  Edm.  683). 

S   800.   Order   made   by  Jndve. 

Where  the  order  is  made  by  n  judge,  out  of  court.  It  must  be 
entered  in  the  office  of  the  clerk.  It  shall  be  granted,  only  in 
a  case,  where  the  court  would  grant  it,  and  upon  the  same 
terms;  and  it  is  subject  to  the  control  of  the  court. 

I  891.   Interrooratorlesi  hovr  nettled. 

UnlcRR  the  interrogatories,  to  bo  annexed  to  the  commission, 
are  settled  by  conspnt  of  the  parties,  they  must  be  settled,  upon 
notice,  by  a  judge  of  the  court,  or,  in  the  supreme  court,  by  the 
county  judge  of  the  county,  where  the  action  is  triable,  as  pre- 
scribed in  the  general  rules  of  practice. 

a  R.  8.  393,   I  14.   as  am'd  hj  L.  1875.  ch.  420. 


9  802.   Id.)  to  be  annexed)  direetlona  for  reti 

The   interrogatories,   when   settled,   must   be   annexed   to   the 

commission.      Either   party   must   be   allowed   to   insert  therein 

any  ouestion,  pertinent  to  the  issue,  which  he  proposes.     Unless 

the  pprties  stipulate  iu  writing,  or  the  order  granting  the  com- 

missir^n   prescribes,    how   it   shall   bo   returned,   the  judge    must 

indorse,    uiv)n    the    commission,    the    proper    direction    for    that 

purpose.     Unless  the  court  or  judge  thinks  proper  to  direct  It 

to  be  returned  by  an  agent,  it  must  be  returned  through  tht 

post-office. 

Id.,  I  IS,  with  amendments 

21*2 
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9  893.  [Am'd,  1S9S.J  CommlaaitoB  to  exan&ine  wholly  or 
partly  upon  oral  Queatioiis. 

Where  an  issue  of  fact,  joined  in  an  action,  is  pending  in  the 
supreme  court,  the  city  court  of  the  city  of  New-York,  or  a 
county  court,  the  parties  may  stipulate,  iu  writing,  or  the  court 
to  which,  or  the  judge  to  whom  an  application  for  a  commission 
is  made,  may  in  its  or  his  discretion,  direct,  in  the  order,  that  a 
commission  issue  without  written  interrogatories,  and  that  the 
depositions  be  taken  upon  oral  questions;  or  that  a  commission 
issue,  to  take  the'  deposition  of  one  or  more  witnesses,  designated 
in  the  order^  partly  upon  oral  questions  and  partly  upon  written 
interrogatones,  or  to  take  the  deposition  of  one  or  more  witnesses, 
designated  in  the  order,  upon  oral  questions,  and  one  or  more 
witnesses,  designated  in  the  order,  upon  written  interrogatories. 

It.  1886,   ch.  946. 

S  894.   "Wiken  open  commtsalon  may  issae,  or  deposltl 
fcay  be  taken. 

Where  an  issue  of  fact,  joined  in  an  action,  is  nending  in  either 
of  the  courts  specified  in  the  last  section,  tne  parties  may 
stipulate,  iu  writing,  or  the  court,  or  a  judge  thereof,  or,  in  the 
supreme  court,  the  county  judge  of  the  county  where  the  action 
is  triable,  may,  in  its  or  his  discretion,  upon  the  application  of 
either  party,  and  upon  satisfactory  proof,  by  affidavit,  that  one 
or  more  witnesses,  not  within  the  State,  are  material  and  neces- 
sary in  the  prosecution  or  defence  of  the  action,  make  an  order, 
upon  such  terms  as  it  or  he  deems  proper,  directing  that  an  open 
commission  issue,  or  that  depositions  be  taken,  ns  prescribed  in  the 
following  sections  of  this  article. 

I  89S.  [Am»d,  1879,  189T.]  Ueposttlons  where  adverse 
party  Is  an  infant  or  contmittee. 

The  last  two  sections  are  not  applicable,  where  the  adverse 
party  is  an  infant,  or  the  committee  of  a  person  judicially  de- 
clared to  be  incapable  of  managing  his  affairs,  by  reason  of  lunacy, 
idiocy  or  habitual  drunkenness.  Nor  can  the  applicant  be  exam- 
ined in  his  own  behalf,  as  prescribed  in  those  sections,  except  bgr 
consent  of  the  parties. 

L.lWLeh.eOI.   I&  effect  Kwrm.  197. 

9  886.  Notice  of  examination  upon  oral  questions. 

Where  a  commission  is  issued,  to  take  testimony  without 
written  interrogatories,  as  prescribed  in  section  803  or  section 
8M  of  this  act,  notice  of  the  time  and  place  of  the  examination 
of  a  witness,  by  virtue  thereof,  naming  the  witness,  must  be 
served  as  prescribed  in  section  o99  of  this  act. 

See   f  899,   poet. 

§  88T.  Open  commission. 

An  open  commission  must  be  directed  to  one  or  more  persons, 
named  therein,  and  must  authorize  them,  or  any  one  of  them, 
to  examine  any  witness  who  may  be  produced  by  either  party, 
on  or  before  a  day  specified  therein,  upon  oral  questions  to  be 

Sut  to  the  witness,  when  he  is  produced;  to  take  and  certify  the 
eposition  of  each  witness  so  examined;  and  to  return  the  same, 
and  the  commission,  immediately  after  the  expiration  of  the 
time  limited  for  the  production  of  witnesses,  according  to  the 
directions,  given  in  or  with  the  commission. 
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S  608.  Order  dlrectinar  deposIUoa*  to  be  taken. 

Au  order,  directing  that  depositions  be  taken,  must  specify 
tlie  time  within  which  they  must  be  taken,  and  the  manner  in 
which  they  must  be  returned.  It  may  also  contain  such  addi- 
tional directions,  not  inconsistent  with  the  next  section,  with 
respect  to  the  time  and  manner  of  giving  notice,  as  the  court 
or  judge  deems  proper.  The  order  must  be  entered  in  the  clerk's 
office;  and  a  certified  copy  thereof  must  bo  annexed  to  each 
deposition,  or  set  oT  depositions,  returned  as  prescribed  in  the 
following  sections  of  this  article. 

From  L.  1863,  eta.  387,  I  4.  am'd. 

9    890,  Before    'vrhom    deposition*    mmy   be    tnlceni    notlee 
of  takinar. 

A  deposition  may  be  taken,  pursuant  to  such  an  order,  before 
a  person  mutually  agreed  upon  by  the  parties,  or  a  chancellor, 
or  a  judge  of  a  court  of  record,  or  the  mayor  or  other  chief 
magistrate  of  a  city,  or  a  justice  of  the  peace  of  the  state  or 
territory,  where  the  witness  is;  who  is  not  counsel  or  attorney 
for  either  party,  and  would  not  be  disqualified,  by  reason  of 
affinity  or  consanguinity  to  a  party,  or  interest  in  the  event, 
from  serving  as  a  juror  upon  the  trial  of  the  action,  within  the 
State.  Written  notice  of  the  time  and  place  of  taking  a  deposi- 
tion, specifying  the  name  of  the  witness,  and  the  person  before 
whom  it  will  be  taken,  must  be  served  by  the  party,  at  whose 
instance  it  is  taken,  upon  the  attorney  for  the  adverse  party. 
The  time  for  serving  such  a  notice  must  be,  at  least,  five  judicial 
days  before  the  deposition  is  taken;  and  one  judicial  day,  in 
addition,  for  each  fifty  miles,  by  the  usual  route  of  travel, 
between  the  residence  of  the  attorney  for  the  adverse  party,  and 
the  place  where  the  deposition  is  to  be  taken. 

L.  18S3,  ch.  387,  part  of  S  4,  and  |  5.  am'd. 

S  OOO.   Hovr  deposltloiiH   taken. 

Upon  the  examination  of  a  witness,  without  written  Inter- 
rogatoriesy  by  virtue  of  a  commission,  or  of  an  order  to  take 
depositions,  the  commissioner,  or  the  person  before  whom  the 
deposition  is  taken,  muKt  take  down,  or  cause  to  be  taken  dow^n, 
as  prescribed  in  the  next  section,  the  substance  of  the  witness's 
testimony;  unless  he  is  directed,  in  the  commission  or  the  order, 
or  required  by  the  person  appearing  for  either  party,  to  insert 
in  the  deposition  any  or  all  of  the  questions  or  answers,  wont 
for  word.  Unless  the  commission  or  order  otherwise  directs, 
the  person,  appearing  for  either  party,  may  ask  any  question, 
which  he  deems  proper,  and  the  witness's  answer  must  b«' 
taken  acconlingly,  the  objections  thereto  hping  reserved,  without 
being  specified  at  the  time  of  examination.  A  copy  of  this 
section  must  be  annexed  to  each  commission  to  take  testimony 
without  written  interrogatories,  and  to  each  certified  copy  of 
an  order  to  take  a  deposition. 

S  OOl.  Commission  or  order  to  take  depositions!  bo^ 
executed  and   returned. 

The  person,  to  whom  a  commission  is  directed,  or  before 
whom  a  deposition  is  taken,  unless  otherwise  expressly  directed 
in  the  commission,  or  in  the  order  for  taking  the  depositions, 
must  execute  the  commission,  or  the  order,  as  follows: 

1.  He  must  publicly  administer,  to  each  witness  ejcamined. 
an  oath  or  affirmation  to  testify  the  trtith,  the  whole  tmtli,  and 
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nothing  bat  the  truth,  as  to  the  mattera  respectins  which  the 
witness  is  to  be  examined. 

2.  He  must  reduce  the  examination  of  each  witness  to  writing, 
or  cause  it  to  be  reduced  to  writing,  by  a  disinterested  person. 
After  it  has  been  carefully  read,  to  or  by  the  witness,  it  must 
be  subscribed  by  the  witness. 

3.  If  an  exhibit  is  produced  and  proved,  the  exhibit,  or,  if  the 
witness,  or  other  person  having  it  in  his  custody,  does  not 
surrender  it,  a  copy  thereof,  must  be  annexed  to  the  deposition 
to  which  it  relates,  subscribed  by  the  witness  proving  it,  and 
numbered  or  otherwise  identified,  in  writing  thereupon,  by  the 
commissioner,  or  person  taldng  the  deposition,  who  must  sub- 
scribe his  name  thereto. 

4.  The  commissioner,  or  person  taking  the  deposition,  must 
subscribe  his  name  to  each  half  sheet  of  the  deposition;  he  must 
annex  all  the  depositions  and  exhibits  to  the  commission,  or  4o 
a  certified  copy  of  the  order  for  taking  the  deposition,  with  the 
certificate  specified  in  the  next  section;  and  he  must  close  them 
up  under  his  seal,  and  address  the  packet  to  the  clerk  of  the 
court,  at  his  official  residence. 

5.  If  there  is  a  direction,  on  the  commission,  or  in  the  order, 
to  return  the  same  through  the  post-office,  he  must  immediate^ 
deposit  the  packet,  so  addressed,  in  the  post-office,  and  pay  the 
postage  thereon. 

0.  If  there  is  a  direction  on  the  commission,  or  in  the  order, 
to  return  the  same  by  an  agent  of  the  party,  at  whose  instance 
it  was  issued  or  granted,  the  packet  so  addressed  must  be  deliv- 
ered to  the  agent. 

7.  Where  a  commission  is  directed  to  two  or  more  persons, 
one  or  more  of  them  may  execute  it,  as  prescribed  In  this  and 
the  next  section. 

A  copy  of  this  and  of  the  next  section  must  be  annexed  to 
each  commission,-  or  order  to  take  depositions,   authorised  by 
this  article. 
2  B.  8.  8M.  }  16,  and  L.  1863,  cb.  387.  ||  «,  7  and  8. 

I  802.  Certllle»te  ot  execution. 

The  commissioner  or  other  person,  before  whom  one  or  more 
depositions  are  taken,  must  subscribe,  and  annex  to  each  deposi- 
tion,  a   certificate,   substantially   in    the    following    form,    the 
blanks  being  properly  filled  up: 
"  State  "  (or  ^*  territory")  "  of  "  u.  • 

"  County"  (or  "  parish")  "  of  "  \  ^" 

"I,  ,  do  certify  that  ,  the  witness,  personally 

appeared  before  me  on  the  day  of         ,  at  o'clock  in 

the  noon,         at  the       ,  in  the  state  "  (or  *'  territory  ")  "  of 

,  and  after  being  sworn"  (or  "affirmed,"  as  the  case  may  be), 
"  to  testify  the  truth,  the  whole  ti^uth,  and  nothing  but  the  truth, 
did  depose  to  the  matters  contained  in  the  foregoing  deposition, 
and  did,  in  my  presence,  subscribe  the  same,  and  indorse  the  ex- 
hibits annexed  thereto.  And  I  further  certify  that  I  have  sub- 
scribed my  name  to  each  half-sheet  thereof,  and  to  each  exhibit. 
And  I  further  certify  that  appeared  in  behalf  of  the  ,  and 
that       appeared  in  behalf  of  the       ." 

I..  18S3,  ch.  887,  f  7. 


I  SOS.     Certlllcitte,  a  suflelent  retnra. 

■The  certificate,  specified  in  the  last  section,  is  a  suftcieBt  M- 
tmt  to  a  commission. 

2ir, 
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§  tt04.  Return  by  aflrent. 

It  the  packet,  specified  in  section  901  of  this  act,  is  deliyered  to 
an  agent,  he  must  deliTer  it  to  the  clerk,  to  whom  it  is  addressed, 
or  to  a  judge  ot  the  court,  either  of  whom  must  receiTe  and  open 
it,  upon  the  agent  making  affidavit,  that  he  received  it  from  the 
handJB  of  the  commissioner,  or  the  person  who  took  the  deposition, 
and  that  it  has  not  been  opened  or  altered,  since  he  so  received  it. 

2  B.  8.  a94,  I  17. 

8  90S.  If  aarent  is  sick  or  dead. 

If  the  agent  is  dead.  or.  from  sickness  or  other  casualty,  is  nn- 
able  to  deliver  the  packet  personally,  as  prescribed  in  the  last  sec- 
tion, it  must  be  received,  by  the  clerk  or  judge,  from  the  hands 
of  any  other  person,  upon  the  latter  making  an  affidavit,  that  bv 
reeeived  it  from  the  agent;  that  the  agent  is  dead,  or  otherwise 
unable  to  deliver  it;  that  it  has  not  been  opened  or  altered  since 
he  received  it;  and  that  he  believes  that  it  has  not  been  opened 
or  altered,  since  it  came  from  the  hands  of  the  commissiimer,  or 
the  person  who  took  the  deposition. 
Id.,  i  18. 

(  906.  Fillmv  deposition,  etc.,  so  returned. 

The  clerk  or  judge,  who  receives  and  opens  the  packet,  as  pre- 
scribed in  the  last  two  sections,  must  indorse  thereupon,  and  sign, 
a  note  of  the  time  of  the  receipt  and  opening  thereof,  and  im- 
mediately file  it  in  the  office  of  the  clerk:  together  with  the  affi- 
davit of  the  person,  who  delivered  It  to  him. 

Id.,  i  19.  am*d. 

f  907.  The  saiae. 

If  the  packet  is  transmitted  through  the  post-office,  the  clerit, 
to  whom  it  is  addressed,  must  receive  it  from  the  post-office,  open 
it,  inJorse  thereupon,  and  sign,  a  like  note  of  tne  time  of  the 
receipt  and  opening  thereof,  and  immediately  file  It  in  his  office. 

Id.,  I  ao. 

S  )>06.  Commission,  ete.,  by  consent. 

A  commission  may  issue,  or  an  order  to  take  depositions  may  be 
made,  by  consent,  in  a  case  where  either  may  be  directed  by  the 
court  or  a  judge,  as  prescribed  in  this  article.  On  filing  a  stipula- 
tion to  that  effect,  signed  by  the  attorneys  for  the  parties,  the 
clerk  must  enter  an  order  accordingly;  and  thereupon  the  attor- 
ney for  the  party,  procuring  the  order,  may  insert  in  the  commis- 
sion, or  indorse  upon  or  annex  to  it.  or  the  order,  the  necessary 
directions  for  the  execution  and  return  thereof,  according  to  the 
stipulation. 

Td.,  f  21,    remoddled. 

{  909.  IVKere  return  to  be  kepti  parties  nuir  Inspeot 
It,  ete. 

A  commission,  or  copy  of  an  order  to  take  depositions,  with  tiie 
certificates,  returns,  depositions,  and  exhibits  thereto  annexed, 
niu^t  remain  on  file  In  the  office  of  the  clerk,  unless  otherwise 
"provided  by  the  stipulation  of  the  parties,  or  unless  the  conrt.  Ygy 
a  special  order,  directs  them  to  be  filed  in  the  office  of  anotheir 
cterk.    They  are  always  open  to  the  inspection  of  tb»  i^rtlea 
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either  of  whom  is  entitled  to  a  copy  of  them,  or  of  any  part 
thereof,  on  i>ayment  of  the  fees  allowed  by  law. 

2  B.  8.  8M,  I  2S. 

I  910.  When  deposition  may  be  anppreaaed. 

Where  it  appears,  by  affidari^.  that  a  deposition  has  been  im- 
properly or  irregularly  taken  or  returned;  or  that  the  personal 
attendance  of  the  witness,  upon  the  trial,  could  hare  been  pro- 
cured,' with  due  diligence,  by  a  subpoena;  or  that  the  attorney  foi 
either  party  has  practiced  any  fraud,  or  unfair  or  oyerreachln^ 
conduct,  to  the  prejudice  of  the  adverse  party,  in  the  coarse  of 
the  proceedings;  an  order,  for  the  suppression  of  the  deposition, 
may  be  made  by  the  court,  upon  the  application  of  the  party  ag- 
grieved,  upon  notice  to  the  adTerae  party. 

li.  1»S.  eta.  887,  I  14,  amM. 

f  911.  Deposition,  etc,  evidenee. 

A  deposition,  taken  and  returned  as  prescribed  in  this  article, 
or  an  exemplified  copy  thereof,  if  the  original  is  filed  in  anoth^ 
county,  may,  u.lesr  it  is  suppressed  as  prescribed  in  the  last  sec- 
tion, be  reud  i.  evidence  by  either  party.  It  has  the  same  effect, 
and  no  othe.*,  a^.  the  oral  testimony  of  the  witness  would  have; 
and  an  objection  to  the  competency  or  credibility  of  the  witness, 
.«r  to  the  relevancy,  or  substantial  competency,  of  a  question  put 
to  him.  or  of  an  answer  given  by  him,  may  be  made,  as  if  the 
witness  wa^  then  personally  examined,  and  without  being  noted 
upon  the  deposition. 

Id.,  i  18,  and  1  B.  8.  896,  I  28.  with  amendments.    8«a  4  T.  Jk  a  606. 

I  5>ia.  [Atn'd,  1886.]  When  Interroarntories  and  depoal* 
tion  mnr  be  in  n  foreiarn  Innarunare. 

Upon  an  application,  made  in  the  supreme  court,  the  city  court 
of  tne  city  of  New-York,  or  a  county  court,  for  a  commission  to 
be  issued  to  a  foreign  country,  if  It  satisfactorily  appears,  by 
affidavit,  that  the  witness  does  not  understand  the  English  lan- 
guage, the  order  for  the  commission  may,  in  the  discretion  of 
the  court  or  judge,  direct  that  written  interrogatories  annexed 
thereto,  by  way  of  direct  or  cross-examination  be  framed  in  the 
English  language,  and  also  in  a  foreign  language;  that  only  the 
Interrogatories  framed  in  the  foreign  language  be  put  to  the  wit 
ness;  and  that  his  answers  be  taken,  and  the  certificates  be  m&d^ 
out,  in  the  same  language.  Where  such  an  order  is  made,  it 
must  provide  for  the  payment,  by  the  applicant,  to  the  adverse 
party,  of  a  reasonable  sum,  fixed  therein,  for  the  expense  of  pro- 
curing the  interrogatories,  in  his  behalf,  to  be  translatod.  Tbo 
judge,  who  settles  the  interrogatories,  must  settle  them  in  the 
foreign  language,  and  in  the  English  language;  and,  for  that  pnr> 
pose,  he  may  call  In  the  assistance  of  one  or  more  experts,  whose 
compensation  must  be  fixed  by  the  juilge.  nnd  paid  by  the  ap- 
plicant. When  the  deposition  is  read  in  evidence,  it,  and  the  in- 
terrogatories, must  be  interpreted  into  the  Jbunglish  language,  as 
if  the  witness,  being  unable  to  speak  the  English  language,  was 
personally  present  and  testifying. 
L.  1806,  eh.  646. 

f  91S.  Ijottera  roffniory- 

Letters  rogatory  may  be  issued  from  either  of  the  courts  speci- 
fied in  the  last  section,  in  its  discretion,  in  a  case  where  a  com- 
mission may  be  issued,  as  inreacribed  in  this  article,  upon  satla- 
;  9X7 
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factory  proof,  by  affidayit,  that  there  is  good  reason  to  beliere, 
that  the  ends  of  justice  will  be  better  promoted  thereby,  than  by 
the  issain^  of  a  commission,  notwithstanding  that  a  commission 
can  be  executed,  in  the  country  to  which  they  are  sent.  Letters 
rogatory  can  be  issued  only  to  examine  one  or  more  witnesses, 
i^pon  written  interrogatories,  annexed  thereto;  which  must  be 
framed  and  settled,  and  the  depositions  must  be  returned,  as  pre- 
scribed in  this  article,  with  respect  to  the  interrogatories  annezov 
to  a  com  Hussion,  and  the  depositions  taken  thereunder, 
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AATlGIilfi   THIRD. 

DgpaaitiaM,  taken  vnthin  the  staiefor  VM  wUhcut  th€  $taU. 

Sec.  914.  In  what  case*  deposition  inay  be  taken. 

915.  tliabpoena  to  wltneu. 

916.  Repealed 

917.  avpealed. 

918.  Repealed.  ^^       ^^^ 

919.  Takinir  and  return  of  depoattton. 
no.  Repealed. 

S  914.  [Am*dy  1809.]  In  wl&at  e»ae«  deposition  mar  bo 
taken.  *  ,     . 

A  party  to  an  action,  suit,  or  special  proceeding,  civil  or  crimi- 
nal, pending  in  a  court  without  the  state,  either  in  the  Unitedi 
States,  or  in  a  foreign  country,  may  obtain,  by  the  special  pro- 
ceeding prescribed  in  this  article,  the  testimony  of  a  witness,  and, 
In  connection  therewith,  the  production  of  books  and  papers, 
within  the  state,  to  be  used  in  the  action,  suit  or  special  pro- 
ceeding. 

SR.  8.  807. 139  (3  Edm.  414),  ae  am*d  byL.  1M7,  ob.  «.  I  1  (7Bdm.  IB)  ;  L.  1889.  eh. 
502.    In  effect  Kept.  1. 1899. 

{  815.  [Am'd,  1890.]    Subpoena  to  wltnesa. 

Where  a  commission  to  take  testimony,  within  the  state,  has 
been  issued  from  the  court  in  which  the  action,  suit,  or  special 
proceeding  is  pending;  or  where  a  notice  has  been  given,  or  any 
other  proceeding  has  been  taken,  for  the  purpose  of  taking  the 
testimony,  within  the  state,  pursuant  to  the  laws  of  the  state  or 
country,  wherein  the  court  is  located,  or  pursuant  to  the  laws  of 
the  United  States,  if  it  is  a  court  of  the  United  States,  the 
supreme  court,  or  the  county  court,  or  a  judge  of  either  court, 
shall,  in  a  proper  case,  on  the  presentation  of  a  verified  petition 
issue  a  subpoena  to  the  witness,  commanding  him  to  appear 
before  the  commissioner,  named  in  the  commission;  or  before  a 
commissioner,  within  the  state,  for  the  state,  territory,  or  foreign 
country,  in  which  the  notice  was  given,  or  the  proceeding  taken; 
or  before  the  officer  designated  in  the  commission,  notice,  or  other 
paper,  by  his  title  of  office;  at  a  time  and  place  specified  in  the 
subpoena,  to  testify,  in  the  action,  suit,  or  special  proceeding. 
If  the  witness  shall  fail  to  obey  the  subpoena,  or  refuse  to  have 
an  oath  administered,  or  to  testify,  or  to  produce  a  book  or  paper 
pursuant  to  a  subpoena,  or  to  subscribe  his  deposition,  the  court 
or  judge  issuing  the  subpoena  shall,  if  it  is  determined  that  a 
contempt  has  been  committed,  prescribe  the  punishment  as  in 
the  case  of  a  recalcitrant  witness  in  the  supreme  court.  The 
general  rules  of  practice  must  prescribe  rules  for  such  pro- 
ceedings. 

Id.,  JIBS,  I  ao.  and  part  of  I  31,  ■■  am'd  by  L.  1887,  ch.  68,  i  1  (7  Bdm.  S3),  am'd  :  L. 
1899,  eh.  Sfri.    In  effect  Sept.  1, 1899. 

I  »!«.  [Repealed  May  3.  1809;  L.  1809,  ch.  502.   In  effect  Sept. 
1,  1899.] 

i  917.  [Repealed  May  3,  1899;  L.  IST^,  rh.  502.    In  eflfect  Sept. 
1.  1899.1 

i  918.  [Repealed  May  3,  1899;  L.  1899,  ch.  502.    In  eflfect  Sept. 
1,  1899.] 
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i  919.  [Am'd,  1899.]   TaIcImv  a-i^d  vetmn  of  deposttloM. 

The  officer,  or  commissioner,  before  whom  a  witness  appears 
in  k  case  specified  in  this  article,  must  take  down  his  testimony, 
in  writing,  and  must  annex  thereto  copies  of  all  books  and  papers 
produced  or  such  parts  thereof  as  shall  be  required,  and  must 
certify  and  transmit  it  to  the  court  in  which  the  action,  suit,  or 
special  proceedin^r  is  pending,  as  the  practice  of  that  court 
requires. 

L.  law,  oh.  BOB.    In  eUtet  Sept.  1.  MM. 

I  990.  [Repealed  May  3,  1899;  L.  1899,  ch.  602w  In  effect  Sept 
1,  1899.J  .      . 
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TITLE  IV. 

Documentary  eTidence. 

Article  1.  DocmneDtary  evidence,   as  a  mibatltutc  for  oral  testUnoojr. 

2.  Proof  of  a  docameiit,  executed  or  rvmaiuing  wltbla  the  State. 

3.  Proof  of  a  document,   remaining  In   a  court  or  public  office  of  the 

United   Statea,   or  executed  or  remaining  without   the   State. 

ARTICLK   FIRST. 

Doeumentary  evidence,  as  a  substitute  for  oral  testimony. 

Sec.  921.     Certain  official  certlflcatee,  evidence. 

922.  Certlflcate,   etc.,   on   file,  evidence. 
92».     Notary' fl   certificate,   evidence. 

924.     Notary's  protest  and  memorandom ;   when  eridenoe. 

923.  Proof  of  presentment,  etc.,   of  foreign  bills. 

926.  Affidavit  of  printer,   etc..   evidence. 

927.  Id. :  of  service  of  notice. 

928.  Marriage  <«rtiflcate.   evidence. 

929.  Rook   of  foreign  corporation ;   when  evidence. 

930.  When  a  copy   thereof  is  evidence. 

931.  How  copy  to  be  verified. 

931a.  Copy   of  designation   of   person   upon   whom   to   make  service,    as 

evidence. 
931b.  Recital    In    order,    resolution    or    record    of    public    officers,    board 

or  htxXj   presumptlvp  evidence  of  cvrtain    facts. 
931c.  Extracts     from     books     and     records     of     comptroller's     office     as 

evidence. 

1  931.  Certain  olllclal  eertiHeatea,  evidence. 

Where  the  officer,  to  whom  the  legal  custody  of  a  paper  be- 
loni^  certifies,  under  his  hand  and  official  seal,  that  he  nas  made 
diligent  examination,  in  his  office,  for  the  paper,  and  that  it 
cannot  be  fonnd,  the  certificate  is  presumptive  eyidenee  of  the 
facts  so  certified,  as  if  the  officer  personally  testified  to  the  same. 

2  R.   S.   552,   I   12   (2  Edm.   573).      See  post,   |   961. 

I  922.  Certificate,  etc.,  on   JAle,   evidence. 

Where  a  public  officer  is  required  or  authorized,  by  special  pro- 
vision of  law,  to  make  a  certificate  or  an  affidavit,  touching  an 
act  performed  by  him,  or  to  a  fact  ascertained  by  him,  in  the 
course  of  his  official  duty;  and  to  file  or  deposit  it  in  a  public 
office  of  the  State;  the  certificate  or  affidavit,  so  filed  or  de- 
posited, or  an  exemplified  copy  thereof,  is  presumptive  evidence 
of  the  facts  therein  alleged,  except  where  the  effect  thereof  is 
declared  or  regulated,'  by  special  provision  of  law. 

i  988.   rAm'd,  187T.]     Ifotavy**  «»ertfllcate,  evidence. 

The  certificate  of  a  notary  public  of  the  State,  under  his  hand 
and  seal  of  office,  of  the  presentment  by  him  for  accep|;ance  or 
payment,  or  of  the  protest,  for  non-acceptance  or  non-payment, 
of  a  promissory  note  or  bill  of  exchange,  or  of  the  service  of 
notice  thereof  on  a  party  to  the  note  or  bill;  specifying  the  mode 
of  giving  the  notice,  the  reputed  place  of  residence  of  the  party 
to  whom  it  was  given,  and  the  post-office  nearest  thereto;  is  (>re- 
snmptive  evidence  of  the  facts  certified,  unless  the  party  against 
whom  it  is  offered,  has  served  upon  the  adverse  party,  with  his 
pleading,  or  within  ten  days  after  joinder  of  an  issue  of  fact,  an 
original  affidavit,  to  the  effect,  that  he  has  not  received  notice  of 
non-acceptance,  or  of  non-payment  of  the  note  or  bill.  A  verified 
answer  is  not  sufficient  as  an  affidavit,  within  the  meaning  of 
this  section. 

L.    18«Jl.    ch.    271,    I   8    (4   Bdm.    fl'ft>. 
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S  924.  Notary's  protest  and  meittorandanti  ifrhen  OTl* 
dence. 

In  case  of  the  death  or  insanity  of  a  notary  public  of  the  State, 
or  of  his  absence  or  removal,  so  that  his  personal  attendance,  or 
his  testimony,  cannot  be  procured,  in  any  mode  prescribed  by  law, 
his  original  protest,  under  his  hand  and  official  seal,  the  genuine- 
ness thereof  being  first  duly  proved,  is  presumptive  evidence  of 
a  demand  of  acceptance,  or  of  payment,  therein  stated;  and  a 
note  or  memorandum,  personally  made  or  signed  by  him,  at  the 
foot  of  a  protest,  or  in  a  regular  register  of  official  acts,  kept  by 
him,  is  presumptive  evidence  that  a  notice  of  non-acceptance  or 
uun-payment  was  sent  or  delivered,  at  the  time,  and  in  the  man- 
ner, stated  in  the  note  or  memorandum. 
2  R.  B.  288-284,  |f  46  and  47  (2  Edm.  294).  conMlldated. 

I  825.  Proof  of  presentment,  etc.,  of  f orelirn  bills. 

Proof  of  the  presentment,  for  acceptance  or  payment,  of  a 
promissory  note  or  bill  of  Exchange,  payable  in  another  state,  or 
m  a  territory,  or  foreign  country,  or  of  a  protest  of  the  note  or 
bill,  for  non-acceptance  or  non-payment,  or  of  the  service  of 
notice  thereof,  on  a  party  to  the  note  or  bill,  may  be  made,  in 
any  manner  authorized  by  the  laws  of  the  state,  territory,  or 
country  where  it  was  payable. 

L.  1866,  ch.  800,  Mcond  and  third  aentencea  of  }  1  (6  Bdm.  487).  am'd. 

f  026.   [Am*d,  1877.]     Affidavit  of  printer,  otc,  evldonoe. 

The  affidavit  of  the  printer  or  publisher  of  a  newspaper,  pub- 
lished within  the  State,  or  of  his  foreman  or  principal  derk, 
showing  the  publication  of  a  notice  or  other  advertisement,  au- 
thorized or  required,  by  a  law  of  the  State,  to  be  published  in 
that  newspaper,  annexed  to  a  printed  copy  of  the  notice  or  other 
advertisement,  may  be  read  in  evidence;  and  is  presumptive  evi- 
dence of  the  publication,  and,  also,  of  the  matters  stated  therein, 
showing  that  the  deponent  is  authorized  to  make  the  affidavit. 
But  this  section  does  not  apply  to  a  case,  where  the  affidavit  ia 
required  by  law  to  be  filed,  unless  it  has  been  duly  filed;  or  to  a 
case,  where  the  mode  of  proving  a  publication  is  otherwise  sped* 
ally  prescribed  by  law. 

L.  ISaS,  ch.  169,  I  1  (4  Edm.  688).  am'd. 

1 827.  [Am'd,  1902.]    Affldavlt  of  service  of  notice. 

Where  it  is  necessary,  upon  the  trial  of  an  action,  to  prove  the 
service,  posting  or  affixing,  of  a  notice,  an  affidavit,  showing  the 
service,  poHting  or  affixing,  to  have  been  made  by  the  perHon 
inn  king  the  affidavit,  is  presumptive  evidence  of  the  service,  post- 
ing or  affixing,  upon  first  proving  that  he  is  dead  or  insane,  or 
that  his  personal  attendance  cannot  be  compelled,  with  due 
diligence. 

L.  1868,  ch.  244,  I  1  (4  Bdm.  645),  am'd  by  adding  tho  lait  claiw;  L.  IfliC. 
ch.  93.    In  effect  Sept.   1.  1902. 

I  928.   [Am'd,  1879.]      Marriage  certlfleate,   evidence. 

An  original  certificate  of  a  marriage,  within  the  State,  made 
by  the  minister  or  magistrate  by  whom  it  was  solemnised;  the 
original  entry  thereof  made,  pursuant  to  law,  in  the  office  of  the 
clerk  of  a  city  or  a  town,  within  the  State:  or  a  copy  of  the 
certificate,  or  of  the  entry,  duly  certified,  is  presumptive  evideoce 
of  the  marriage. 

a  B.   8.   141,  I  17   (2  Edm.   146). 
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i  oail.  Boole  of  forelsa  eovpoimtlomi  -wltom  crtdcAOo. 

Where  a  party  wishes  to  prove  an  act  or  transaction  of  s 
foreiirn  corporation,  the  book  or  books  ot  the  corporation  may  be 
used  for  that  purpose,  as  presumptive  evidence,  vrhether  any  or 
all  of  the  parties  are  or  are  not  members  of  the  coriMration. 

Satwtltate  for  L.  1863.  ch.  206,  part  of  8  1>  a>  am'd  by  L.  1868,  ch.  680. 

§  080.  'Wlien  m.  copy  tl&ereof  Is  evldonee. 

If  an  original  book  is  not  produced  at  the  trial,  as  prescribed 
in  the  last  section,  a  copy  thereof,  or  of  an  entr^  tnerein,  veri- 
fied as  prescribed  in  the  next  section,  may  be  used,  with  like 
effect  as  the  origiual  book;  provided  that  the  party,  intending  to 
use  the  copy,  gives  the  adverse  party  at  least  ten  days'  notice  of 
his  intention,  specifying  briefly  the  nature  of  the  evidence  pro* 
posed  to  be  given.  jBut  this  and  the  next  section  do  not  apply> 
where  the  foreign  corporation  is  a  party  to  the  action,  and 
seeks  to  prove  its  own  act  or  transaction,  in  its  own  behalf. 

U  1868.  ch.  a06,  parts  of  H  1  And  2,  am'd. 

I  081.  Hovr  copy  to  be  ▼crllled. 

The  copy  must  be  verified  b^  the  deposition,  taken  as  pre* 
■cribed  by  law,  or  the  oral  testimony,  taken  at  the  trial,  of  the 
person  who  made  it,  or  of  a  person  who  has  examined  and  com- 
pared It  with  the  original  book,  or  the  entry  therein.  The  wit- 
ness must  testify  that  the  copy  produced  is  correct;  that  he  made 
It,  or  compared  it  with  the  original:  and  that  he  then  knew  that 
the  original  book  so  copied,  or  containing  the  entry,  was  the  book 
of  the  corporation;  or  that  it  was  then  acknowledged  to  him  to  be 
such,  by  an  officer  or  receiver  of  the  corporation,  or  a  person 
having  the  custody  thereof,  naming  the  person  who  ma<1e  the 
acknowledgment:  and  he  must  specify  where,  and  in  whose  cus- 
tody, the  oriirinal  was  then  kept. 

M.,  fart  of  I  1. 

i  »31a.  [Added,  1900.]  Copy  of  dealflrnotiom  of  per«oii 
upon    ^vbom    to    make    serTlce,    as    evideiice. 

An  exemplified  copy  of  a  designation  of  a  person  upon  whom 
to  make  service  filed  by  a  foreign  corporation*  as  provided  iu 
section  sixteen  of  the  general  corporation  law  accompanied  with 
a  certificate  that  it  has  not  been  revoked,  is  presumptive  evi- 
dence of  the  execution  thereof,  and  conclusive  evidence  of  the 
authority  of  the  officer  executing  it. 

Added  by  L.  1909,  ch.  60.  DtTlyation  —  Code  Civil  Procedure.  I  432, 
mibd.  2,  pt.  For  remainder  of  section  Roe  Code  of  Civil  ProctHlure.  |  432. 
and  General  Corporation  Law,  {  16.  See  note  5  of  notes  of  Board  of 
Statutory  ConsolMation  at  end  of  code. 

I  931b.  (Added.  1909.]  Recital  In  order,  resolution  or 
record  of  pablic  ofllcers,  board  or  body  preaamptlve 
evidence   of  certain   facts. 

A  recital  in  any  order^  resolution  or  other  record  of  any  pro- 
ceeding of  a  meeting  referred  to  in  section  forty-one  of  the  gen- 
eral construction  law  that  such  meeting  had  been  held  or  ad- 
journed as  provided  in  said  section  or  that  it  had  been  held  u[)on 
notice  to  the  members,  as  therein  provided,  shall  be  presumptive 
evidence  thereof. 

Added  by  L.  1908,  ch.  65.  DerlTation  —  Statutory  Construction  Law, 
I  19.  pt.  For  remainder  of  section  see  Qeneral  Construction  Law,  |  41. 
See  note  6  of  notes  of  Board  of  Statutory  C<»isolldation  at  end  of  code. 
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i  081c.  [Added,  10i>9.]  Extracts  from  boolLN  and  records 
of  comptroller**     office    aw    evitlence. 

The  state  comptroller  is  hereby  authorized  to  furnish  extracts 
from  the  books  uud  records  of  his  office  in  refereuce  to  any  lot, 
piece  or  parcel  of  land,  certifying  that  such  extract  contains 
all  that  is  stated  in  such  book  or  record  relating  to  such  lo^ 
piece  or  parcel  of  land,  and  such  certified  extract  may  be  read 
m  evidence  in  all  courts  and  proce'^dings  with  the  same  3ffect  as 
^lie  original  book  or  record. 

Added  by  L.  1909.  ch.  425.     In  effect  May  21.  1909. 
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ARTICLE    SEICONO. 

Proof  of  o  documenty  executed  or  remaining  voithin  the  state. 

Sec.  932.  Statutes,   etc. ;   bow  proTed. 

988.  Copleii  of    records   and   papers   In    certain    offices,    presamptlYe   evi- 
dence. 

934.  Id.;  of  papers  flicd  with   town  clerk. 

935.  Conveyance,   when  acknowledged,  or  record,  or  transcript  of  record, 

evidence. 

936.  Socti  evidence  may  be  rebutted. 

937.  What   InstrumentH  may  be  acknowleilgiMl. 

938.  Justice's  docket  and   transcript  evidence  before  him. 

939.  Transcript   from   justice's  docket,   evidence  generally. 

940.  Other  proof  of   proceedings   before   Justice. 

941.  Ordlnanaes,   etc.,   of   cities,    villages,   etc. 
941a.  Proof  of  colonial  statutes. 

i  9aa.  [Am'd,  18»S.]    Statutes,  etc.,  bow  pro^eA 

A  statute  or  joint  resolution,  passed  by  the  legislature  of  tli6 
State,  may  be  read  in  evidence  from  a  newspaper,  designated  as 
prescribed  by  law,  to  publish  the  same,  until  six  months  after 
the  close  of  the  session  at  which  it  was  passed;  and,  at  any  time, 
from  a  volume  printed  under  the  direction  of  the  secretary  of 
State.  To  entitle  any  copy  of  a  law  published,  other  than  those 
published  under  the  direction  of  the  secretary  of  State,  to  be 
read  in  evidence,  there  shall  be  contained  in  the  same  book  or 
pamphlet,  a  printed  certificate  of  the  secretary  of  State,  that 
such  copy  Is  a  correct  transcript  of  the  text  of  tiie  original  laws. 
For  such  certificate  the  secretary  of  State  shall  collect  such  a  fee 
as  he  shall  deem  just  and  reasonable. 

L.  Ifi96.  cb.  694;  1  K.  S.  184,  H  8  «Dd  12  (1  JEdm.  IM),  consolidated 
md   am*d. 

I  983.  [Aai'dy  1879.]  Copies  of  records  And  papers  In 
eertatn  olllces,  presumptive  evidence. 

A  copy  of  a  paper  filed,  kept,  entered,  or  recorded;  pursuant 
to  law,  in  a  public  office  of  the  State,  the  officer  having  charge 
of  which  has,  pursuant  to  law,  an  official  seal;  or  with  the  clerk 
of  a  court  of  the  State;  or  with  the  clerk  or  secretary  of  either 
house  of  the  legislature,  or  of  any  other  public  body  or  public 
board  created  by  authority  of  a  law  of  the  State,  and  having, 
pursuant  to  law,  a  seal;  or  a  transcript  from  a  record,  kept,  pu> 
snant  to  law,  in  such  a  public  office,  or  by  such  a  clerk  or  sec- 
retary, is  evidence,  as  if  the  original  was  produced.  But,  to  en- 
title it  to  be  used  in  evidence,  it  must  be  certified  by  the  clerk 
of  the  court,  under  his  hand  and  the  seal  of  the  court;  or  by  the 
officer  having  the  custody  of  the  original,  or  his  deputy,  or  clerk, 
appointed  pursuant  to  law,  under  his  official  seal,  and  the  hand 
of  the  person  certifying;  or  by  the  presiding  officer,  secretary,  or 
derk  of  the  public  body  or  board,  appointed  pursuant  to  law. 
ander  his  hand,  and,  except  where  it  is  certified  by  the  clerk  or 
secretary  of  either  house  of  the  legislature,  under  the  official 
seal  of  the  body  or  board. 

§  8i84»  Id.;  of  papers  tiled  ivltli  toiivn  clerk. 

A  copy  of  a  paper  filed,  pursuant  to  law,  in  the  office  of  a 
town  clerk,  or  a  transcript  from  a  record  kept  therein,  pursuant 
to  law,  certified  by  the  town  clerk,  is  evidence,  with  like  effect 
as  the  original. 

4  a.  S.  360,  §  16  (1  Edm.  328). 
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I  031c.  [Added,  10i>9.1  Bxtracta  from  boolcM  and  records 
of  comptroller**     office    «n     evidence. 

The  state  comptroller  is  hereby  authorized  to  furnish  extracts 
from  the  books  uud  records  of  his  office  la  refereuce  to  auy  lot, 
piece  or  parcel  of  land,  certifying  that  such  extract  contains 
all  that  is  stated  in  such  book  or  record  relating  to  such  lot. 
piece  or  parcel  of  land,  and  such  certified  extract  may  be  read 
in  evidence  in  all  courts  and  proce'^diugs  with  the  same  effect  as 
the  original  book  or  record. 

Added  by  L.  1909.  ch.  42B.     In  effect  May  21.  1909. 
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article:  sejcono. 

Proof  of  a  document,  executed  or  remaining  toithin  the  state. 

Sec.  932.  Statutes,   etc. ;   bow  proved. 

988.  Copies  of    reconls    and    papers    in    certain    offices,    presamptive   evi- 
dence. 

934.  Id. ;   of  papers  Aled   witli   town   clerk. 

935.  Conveyance,   when   acknowledged,   or  record,   or  transcript  of  record, 

evidence. 

936.  Sa<^  evidence  may  be  rebutted. 

937.  What   InKtruments  may  be  acknowIe<1grd. 

938.  Justice's  docket   and   transcript  evidence   before  him. 

939.  Transcript   from   Justice's  docket,   evidence   generally. 

940.  Other  proof  of   proctfedingfi   before   Justice. 

941.  Ordinansea,   etc.,   of   cities,    villages,   etc. 
Mia.  Proof  of  colonial  statutea. 

I  9SaL   [Am'd,  1896.]    Statute*,  etc.,  lioifr  pr«-re«b 

A  statute  or  joint  resolution,  passed  by  the  legislature  of  the 
State,  may  be  read  in  evidence  from  a  newspaper,  designated  as 
prescribed  by  law,  to  publish  the  same,  until  six  months  after 
the  close  of  the  session  at  which  it  was  passed;  and,  at  any  time, 
from  a  Tolume  printed  nnder  the  direction  of  the  secretary  of 
State.  To  entitle  any  copy  of  a  law  published,  other  than  those 
published  under  the  direction  of  the  secretary  of  State,  to  be 
read  in  evidence,  there  shall  be  contained  in  the  same  book  or 
pamphlet,  a  printed  certificate  of  the  secretary  of  State,  that 
such  copy  is  a  correct  transcript  of  the  text  of  the  original  laws. 
For  such  certificate  the  secretary  of  State  shall  collect  such  a  fee 
as  he  shall  deem  just  and  reasonable. 

h,  1806,  cb.  594;  t  R.  S.  184,  H  8  and  12  (1  Bdm.  IM),  cooaolldated 
■Bd   am'd. 

§  ass.  [Am'd,  1878.]  Copies  of  records  and  p«peM  in 
eertnin  ofllcea,  presumptive  evidence. 

A  copy  of  a  paper  filed,  kept,  entered,  or  recorded,  pursuant 
to  law,  m  a  public  office  of  the  State,  the  officer  havmg  charge 
of  which  has,  pursuant  to  law,  an  official  seal;  or  with  the  clerk 
of  a  court  of  the  State;  or  with  the  clerk  or  secretary  uf  either 
house  of  the  legislature,  or  of  any  other  public  body  or  public 
board  created  by  authority  of  a  law  of  the  State,  and  having, 
pursuant  to  law,  a  seal;  or  a  transcript  from  a  record,  kept,  pu> 
suant  to  law^  in  such  a  public  office,  or  by  such  a  clerk  or  sec- 
retary. Is  evidence,  as  if  the  original  was  produced.  But,  to  en- 
title it  to  be  used  in  evidence,  it  must  be  certified  by  the  clerk 
of  the  court,  under  his  hand  and  the  seal  of  the  court;  or  by  the 
officer  having  the  custody  of  the  original,  or  his  deputy,  or  clerk, 
appointed  pursuant  to  law,  under  his  official  seal,  and  the  hfind 
of  the  person  certifying;  or  by  the  presiding  officer,  secretary,  or 
derk  of  the  public  body  or  board,  appointed  pursuant  to  law^ 
under  his  hand,  and,  except  where  it  is  certified  by  the  clerk  or 
secretary  of  either  house  of  the  legislature,  under  the  official 
seal  of  the  body  or  board. 

{  034.   Id.;  of  papers  illed  witli  town  clerk. 

A  copy  of  a  paper  filed,  pursuant  to  law,  in  the  office  of  a 
town  clerk,  or  a  transcript  from  a  record  kept  therein,  pursuant 
to  law,  certified  by  the  town  clerk,  is  evidence,  with  like  effect 
as  the  original. 

c  fi.  S.  aSO,  f  10  (1  Edm.  328). 
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§  935.  ConveyaAce,  ^rlten  Aolcnoirlediredy  or  reeord,  or 
traiiacrlpt  of  record*  eTldence. 

A 'conveyance,  acknowledged  or  proved,  and  certified,  in  the 
manner  prescribed  by  law,  to  entitle  it  to  be  recorded  in  the 
county  where  it  is  offered,  is  evidence,  without  farther  proot 
thereof.  Except  as  otherwise  specially  prescribed  by  law,  the 
i-ecord  of  a  conveyance,  duly  recorded,  within  the  State,  or  a 
transcript  thereof,  duly  certified,  is  evidence,  with  like  effect  a« 
the  original  conveyance. 

1  B.  8.  7B9.  ch.  8.  i  lA.  and  flnt  Mntenee  of  §  17  (1  Bdm.  71o>,  un'd. 


S  93«.  Snclft  eirideiice  nuiy  be  rebutted. 

The  certificate  of  the  acknowledgment,  oi  of  the  proof  of  a 
conveyance,  or  the  record,  or  the  transcript  of  the  record,  of 
such  a  conveyance,  is  not  conclusive;  and  it  may  be  rebutted, 
and  the  effect  thereof  may  be  contested,  by  a  party  affect «jii 
thereby.  If  it  appears  that  the  proof  was  taken  upon  the  oath  of 
an  interested  or  incompetent  witness,  the  conveyance,  or  ttiti 
record  or  transcript  thereof,  shall  not  be  received  in  evidence, 
until  its  execution  is  established  by  other  competent  proof. 

Id.,  remainder  of  C  17. 

§  987.  "WliAt  InBtrameatn  ntmy  be  acknowledveil. 

Any  instrument,  except  a  promissory  note,  a  bill  of  exchange, 
or  a  last  will,  may  be  acknowledged,  or  proved,  and  certified,  ia 
the  manner  prescribed  by  law  for  taking  and  certifying  the  ac- 
knowledgment  or  proof  of  a  conveyance  of  real  property;  and 
thereupon  it  is  evidence,  as  if  it  was  a  conveyance  of  real  prop- 
erty. 

L.  ;1838,  ch.  271,  |  9  (4  Edm.  620). 

S  938.  Justice's  docket  and  tranncrlpt  evidence  before 
bim. 

The  docket-book  of  a  justice  of  the  peace,  within  the  State,  or 
a  transcript  thereof,  certified  by  him,  is  evidence  before  him,  of 
any  matter  required  by  law  to  be  entered  by  him  therein. 

2  R.   8.  208,   fi  246  (2  Bdm.  278). 


9<  939.  Transcript   from   Justice's   docket,    evidence 
ei^ally. 

;A  transcript  from  the  docket-book  of  a  justice  of  the  peace, 
within  the  State,  subscribed  by  him,  and  authenticated,  by  a 
certificate  of  the  clerk  of  the  county  in  which  the  justice  residets, 
imder  his  hand  and  official  seal,  to  the  effect,  that  the  person, 
subscribing  the  transcript,  was,  at  the  date  of  the  judgment 
therein  mentioned,  a  justice  of  the  peace  of  that  county;  and 
that  the  clerk  is  acquainted  with  his  handwriting,  and  verily 
believes  that  the  signature  to  the  transcript  is  genuine;  is  evi- 
dence of  any  matter  stated  in  the  transcript,  which  Is  required 
by  law  to  be  entered  by  the  justice  in  his  docket-book. 

Id.,  fi  246  and  247.  conBoUdated. 

)  1MO.  [Am'd,  1877.]  Otber  proof  of  proceeding's  before 
lastice. 

The  proceedings  in  an  action  brought,  or  a  special  procei.'ding 
lUBtiUiied,  before  a  justice  of  the  peace,  within  the  State,  mnv 
also  be  proved  by  the  oath  of  the  justice.  In  case  of  his  death 
or  absence,  they  may  be  prove  J  by  the  original  minutes  of  the 
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proceeding,  kept  by  him,  pursuant  to  law,   accompanied  with 
proof  of  his  handwriting;  or  by  a  copy  of  the  minutes,  sworn  to, 
by  a  competent  witness,  as  having  been  compared  with  the  orig- ' 
Inal  entries,  with  proof  that  those  entries  were  in  the  handwrit- 
ing of  the  justice. 

2  R.   S.  2a0.  f  248. 

I  941.  [An'dy  18C4.]  Ordlnaneea,  etc,  of  eltles,  ▼iU*«e«, 
cte. 

An  act,  ordinance,  resolution,  by-law,  rule  or  proceeding  of  the 
common  conncil  of  a  city,  or  of,  the  board  of  trustees  of  an  in- 
corporated Tillage,  or  of  a  local  board  of  health  of  a  city,  town 
or  incorporated  village  or  of  a  board  of  supervisors,  within  the 
state,  may  be  read  in  evidence,  either  from  a  copj'  thereof,  certi- 
fied by  the  city  clerk,  village  clerk,  clerk  of  the  common  council, 
clerk  or  secretary  of  the  local  board  of  health,  or  clerk  of  the 
board  of  supervisors;  or  from  a  volume  printed  by  authority  of 
the  common  council  of  the  city,  or  the  board  of  trustees  of  the  vll- ' 
'agt  or  the  local  board  of  health  of  the  city,  town  or  Tillage,  or 
the  board  of  supervison. 

u  iflM,  cb.  aot. 

i  941a.   [Added,    1909.]     Proof    of    colonial    statutes. 

A  statute  contained  in  the  compilation  of  the  colonial  statutes 
transmitted  to  the  legislature  by  the  commissioners  of  statutory 
revision,  pursuant  to  chapter  one  hundred  and  twenty-five  of  the 
laws  of  eighteen  hundred  and  ninety-one,  shall  be  evidence  in 
any  action  or  proceeding,  and  of  the  same  force  and  effect  as 
though  the  original  was  produced,  if  it  appears  from  such  publi- 
cation that  such  statute  was  copied  from  the  original. 

Added  by  L.  1900,  ch.  65.  DerlTHtlon  —  I..  1891.  ch.  126,  S  5.  pt.,  M 
ara'd  by  L.  1897,  ch.  403.  |  1.  S«s  note  7  of  note8  ot  Board  of  SUtutorj 
Confiolklatloii  at  end  of  code. 
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ARTICLB  THIRD. 

Proof  of  a  document,  remaining  in  a  court  or  puhUo  office  of  the 
United  States,  or  executed  or  remaining  without  the  state. 

Sec.  M2.  Printed  copies  of  lairs  of  another  State,  etc. 
M3.  Copies  of  records  of  United  States  courts. 
944.  Copies  of  docaments  on  file  In  departments  of  United  States  pre- 

sumptlTe  eridence. 
MS.  Record  of  bill  of  sale,  etc.,  of  Tessels. 
046.  Conveyance  of  land  without  the  State. 

947.  Exemplification  of  record  or  conreyance  of  land  wltbont  the  State. 

948.  Transcript  of  docket,  etc.,  of  Justice  of  a<tJolnliic  State. 

949.  Id.;  how  authenticated. 

950.  Other  proof. 

961.  Proof  may  be  rebutted. 

902.  Copies  of  records  of  courts  of  foreign  countries;  how  authenticated. 

953.  Other  proof. 

904.  This  article  does  not  declare  effect  of  record,  etc. 

990.  Public  records  in  New  York  county. 

906.  Documents  from  foreign  countries;  how  authenticated. 

S  042.  Printed  copiea  of  laiprs  of  another  State,  ete« 

A  printed  copy  of  a  statute,  or  other  written  law,  of  another 
state,  or  of  a  territory,  or  of  a  foreign  country,  or  a  printed  copy 
of  a  proclamation,  edict,  decree,  or  ordinance,  by  the  exccutiTe 
power  thereof,  contained  in  a  book  or  publication,  purporting  or 
proved  to  have  been  published  by  the  autliority  thereof,  or  prored 
to  he  commonly  admitted,  as  evidence  of  the  cxinting  law,  in  the 
iudicjal  tribunals  thereof,  is  presamptive  evidence  or  the  statute, 
law,  proclamation,  edict,  decree,  or  ordinance.  The  unwritten  or 
common  law  of  another  State,  or  of  a  territory,  or  of  a  foreign 
country,  may  be  proved,  as  a  fact,  by  oral  evidence.  The  books 
of  reports  of  cases,  adjudged  in  the  courts  thereof,  must  also  Yh* 
-admitted,  as  presumptive  evidence  of  the  unwritten  or  common 
law  thereof. 
Co.  Proc,  8  426,  as  am'd  In  1869.    See,  also,  L.  1848,  cb.  812  (4  BdlB,  MB). 

S  043.   Copies  of  records  of  United   States  courts. 

A  copy  of  the  record,  or  any  other  proc'eeding,  of  a  court  of 
the  United  States,  is  evidt^nce,  wlien  certified  by  the  clerk  or 
officer,  in  who.se  custody  it  is  rtninired  by  law  to  l>e. 

L.   1840.  ch.  9at,  S  1   H  Rdm.  641).  am'd. 

S  044.   (Am*d,   1A7»,   1800,   194>7.]    Copies   of  docmnents  on 
flle  In  departments  of  U.  S.  presamptive  evidence. 

A  copy  of  a  record  or  other  paper,  remaining  in  a  department 
'»f  the  government  of  the  United  States,  is  evidence,  when  certi- 
fied by  the  head,  or  acting  chief  officer,  for  the  time  being,  of 
that  department;  or  when  certified  by  the  officer  in  whose  charge 
It  is,  pursuant  to  a  statute  of  the  United  States,  or  otherwise  in 
accoraance  with  a  statute  of  the  T'^nited  States,  relating  to  (forti- 
fying the  same.  A  certificate  of  the  director  or  other  officer  in 
cliarge  of  the  census  of  the  United  States,  attested  by^  the  secn*- 
tary  of  the  interior,  starting  the  ponulntion  of  any  part  of  the 
United  States,  or  giving  the  result  of  said  census  otherwise  shall 
be  received  as  prinm  facie  evidence  of  such  facts.  The  record  of 
the  observntions  of  the  wenther.  taken  under  the  direction  of  the 
signal  service  of  the  T'nited  States,  when  certified  by  the  officer 
in  charge  thereof,  at  the  phice  where  they  were  taken  and  ar^ 
kept,  is  prima  facie  evidence  of  the  matters  of  fact  stated  therein. 
The    records    of   the    observation    of   the   weather   taken    at    the 
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arsenal  in  Central  park  under  tlie  direction  of  the  meteorolosrieal 
uud  astronomical  observatorv  of  the  city  of  New  iork,  wbeu 
iiuly  certiiled  by  tJie  olUcial  in  charge  thereof,  or  hia  deputy, 
stliaii  be  presumptive  evidence  of  the  tacts  set  forth  therein,  and 
tfuall  be  received  in  evidence  on  the  trial  of  any  action  in  ail  tii'j 
courts  of  tills  scate. 

U  1846,  cb.  240,  8  1  (4  Edm.  841),  am'd  and  L.  1879.  ch.  299;  L.  1889.  cb. 
90;  L.  1907.  cb.  2fi2.    In  effect  Maj  20,  1907. 

S   945.  Record  of  bill  of  salcy  etc.,  of  vesaelji. 

The  record  of  a  bill  of  sale,  mortgage,  hypothecation,  or  con- 
veyance of  a  vessel,  belonging  to  a  port  or  place,  within  the 
United  States,  recorded  in  the  olllce  of  the  collector  of  customs, 
where  the  vessel  is  registered  or  enrolled,  which  was  acknowl- 
edged or  proved,  before  it  was  recorded,  in  like  manner  as  a 
liecd  to  be  recorded  within  the  State;  or  a  transcript  of  such  a 
lecord,  duly  certified  by  the  collector;  is  evidence,  with  the  like 
effect  as  the  original. 
U  1862,  cb.  2S1  (4  Edm.  646),  as  am'd  by  L.  1865.  cb.  512. 


9  B40.  Conner ABee  of  laad  wltko«t  the  Stmte. 

A  conveyance  of  real  property,  situated  without  the  State,  ac- 
knowledged or  i>roved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded  within  the  county  wherein  it  is  offered  in  evidence, 
is  evidence,  without  further  proof  thereof,  as  if  it  related  to  real 
property  situated  within  the  State.  A  conveyance  of  real  prop- 
erty, situated  within  another  state,  or  a  territory  of  the  United 
States,  which  has  been  duly  authenticated,  according  to  the  laws 
of  that  state  or  territory,  so  as  to  be  read  in  evidence  in  the 
f*ourt8  thereof,  is  evidence  in  like  manner. 
1  B.  8.  761.  i  27  (1  Edm.  712).  am'd, 

I  947.  SSxomplillcatlon  of  record  of  conveyance  of  land 
wltliont  tlie  State. 

An  exemplification  of  the  record  of  a  conveyance  of  real  prop* 
erty  situated  without  the  State,  and  within  the  United  States, 
which  has  been  recorded  in  the  state  or  territory,  where  the  real 
l)roperty  is  situated,  pursuant  to  the  laws  thereof,  when  cortifit'd 
under  the  hand  and  seal  of  the  officer,  having  the  custody  of  the 
rei'ord,  is.  if  the  original  cannot  be  produced,  presumptive  evi- 
«'t»iice  of  the  conveyance,  and  of  the  due  execution  thereof. 
Analosons  to  Lu  1864,  ch.  811  (6  Edm.  264). 

9  848.  Tranacript  of  docket,  etc.,  of  Jastlce  of  adjoinln^r 
fttate. 

A  transcript  from  the  docket-book  of  a  justice  of  the  peace, 
within  an  adjoining  state,  of  a  judgment  rendered  by  him;  a 
transcript  of  his  minutes  of  the  procreedings  in  the  cause,  pre- 
vious to  the  judgment;  or  of  an  execution  issued  thereon;  or  of 
the  return  of  an  execution;  when  subscribed  by  the  justice,  and 
authenticated  as  prescribed  in  the  next  section,  is  presumptive 
evidence  of  his  jurisdiction  in  the  cause,  and  of  the  matters 
shown  by  the  transcript. 
From  L.  1836,  cb.  439,  |  1  (4  Edm.  689). 

I  94»,  Id. I  liow.antbentlcated. 

Such  a  transcript  in  list  he  nuthenticated  by  a  certificate  of  the 
justice,  annexed  thereto,  to  the  effect,  that  it  is  in  all  respects 
correct,  and  that  he  had  jurisdiction  of  the  cause;  atd  alH'>  h*- 
A  certificate  of  the  clerk  or  prothonotary  of  the  county,  in  wh.v'it 
Jbe  justice  resided  at  the  time  of  rendering  the  judgment,  under 
hift  h':nd  and  seal  of  the  court  of  common  pleas,  or  other  county 
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court  of  the  county,  to  the  effect  that  the  persou,  subscribiog  the 
certificate  attached   to   the   transcript,   was,  at  the   date  ot   the 
judgment,  a  justice  of  the  peace  of  that  county;  and  that  the 
signature  thereto  is  in  his  own  handwriting. 
Id.,  I  2. 

S  950.   Other  proof. 

The  judgment  and  other  proceedings,  and  the  justice's  authority 
to  render  the  judgment,  may  also  be  proved,  by  the  productiou 
j)f  the  docket,  or  of  a  copy  of  tlie  judgment  or  other  proceedings; 
and  the  oral  testimony  of  the  justice,  to  the  truth  and  correct- 
ness thereof,  and  to  his  authority  to  render  the  judgment. 

L.   1836,  ch.  439,   9  3. 

§  961.  Proof  may-  be  rebutted. 

The  last  three  sections  do  not  prevent  the  introduction  of  eri- 
dence^  to  controvert  any  of  the  proof,  in  relation  to  the  validity 
of  a  judgment  therein  specified. 
Id.,  S  4. 


§  062.  Copie*  of  reco^rds  of  oovrta  of  foreign  eoaatrleof 
hoiw  antbentlcated* 

A  copy  of  a  record,  or  other  judicial  proceeding,  of  a  court 
of  a  foreign  country,  is  evidence,  when  authenticated  as  follows: 

1.  By  the  attestation  of  the  clerk  of  the  court,  with  the  seal 
of  the  court  affixed,  or  of  the  officer  in  whose  custody  the  record 
is  legally  kept,  under  the  seal  of  his  office. 

2.  By  a  certificate  of  the  chief -judge  or  presiding  magistrate  of 
the  court,  to  the  effect,  that  the  person,  so  attesting  the  record, 
is  the  clerk  of  the  court;  or  that  he  is  the  officer,  in  whose  cus- 
tody the  record  is  required  by  law  to  be  kept;  and  that  his  sig- 
nature to  the  attestation  is  genuine. 

3.  By  the  certificate,  under  the  great  or  principal  seal  of  the 
government,  under  whose  authority  the  court  is  held,  of  the 
secretary  of  State,  or  other  officer  having  the  custody  of  that 
seal,  to  the  effect,  that  the  court  is  duly  constituted,  specif yina 
jfenerally  the  nature  of  its  jurisdiction;  and  that  the  signature  of 
the  chief -judge  or  presiding  magistrate,  to  the  certificate  speci- 
fied in  the  Inst  subdivision,  is  genuine. 

Krom  2  R.  S.  396.   S  26  (2  Rdm.  413).  am'd. 

S  053.  Otber  proof. 

A  copy  of  a  record,  or  other  judicial  proceeding,  of  a  court 
of  a  foreign  country,  attested  by  the  seal  of  the  court,  in  which 
it  remains,  must  also  l)e  admitted  in  evidence,  upon  due  proof  of 
the  following  facts: 

1.  That  the  copy  offered  has  been  compared  by  the  witnes* 
with  the  original,  and  is  an  exact  transcript  of  the  whole  of  the 
oricrinal. 

2.  That  the  oridnnl  was,  when  the  copy  was  made,  in  the  cus- 
tody of  the  clerk  of  the  court,  or  other  officer  legally  having 
charge  of  it. 

3.  That  the  attestation  is  genuine. 
M.,  8  27. 

i  054.  [Ain'd,  187T.1    Thl«  artlele  does  mot  deelare  oCeet 
of  record,  ete. 

Nothing  in  this   article    is   to   be   construed,   as  declaring  the 
9ff9ct  of  a  record  or  other  jiuli^'inl  proceeding  of  a  foreign  country- 
authenticated,  so  as  to  be  evidence. 
Id..  I  28,  la«t  <Mana«. 
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I  085.  [iBBertcdy  1882 1  ant'd,  1804.]  Pvblie  records  In  New 
Toric  eovntr- 

All  maps,  surreys  and  official  records,  shall  have  bern  on  record 

or  on  file  in  the  office  of  either  the  register  of  the  city  and  county 

of  New  York,  or  the  surrogate  of  said  city,  or  any  of  the  courts 

of  record  of  said  city>  or  the  clerk  of  the  city  and  county  of  New 

York,  or  any  county  within  the  city  of  New  York,  or  any  of  the 

departments  of  said  city  as  enumerated  in  section  thirty-four  of 

the   New   York   city   consolidation  act,   or  in   the  office   of  the 

re^sters,  surrogates,  commissioners  of  public  works  or  kindred 

department,  or  park  department,  for  a  period  of  twenty  years 

or  upwards  prior  to  such  trial,  shall  be  presumptive  evidence  of 

their  contents,  and  shall  be  receivable  in  evidence  as  such  upon 

any  trial  in  any  of  the  courts  of  this  state  in  any  controversy 

pending  therein,  between  any  parties. 

L.  1882,  ch.  622;  L.  1904.  ch.  444.    In  effect  Sept.  1,  190*. 

I  8B6.  [Allied,  1877,  1012.]  Documents  front  foreign 
eonntrleai  how  anthentlcated. 

A  copy  of  a  patent,  record  or  other  document  remaining  of  rec- 
ord or  on  tile  in  a  public  office  of  a  foreign  country,  certified 
according  to  the  form  in  use  in  that  country,  is  evidence  when 
authenticated,  as  follows: 

1.  By  the  certificate  under  the  hand  and  official  seal  of  a  com- 
missioner appointed  by  the  governor  to  take  the  proof  or  acknowl- 
edgment of  deeds  in  that  country,  to  the  effect  that  the  patent, 
record  or  document  is  of  record  or  on  file  in  the  public  office, 
and  that  the  copy  thereof  is  correct  and  certified  in  due  form;  and 

2.  By  a  certificate  under  the  hand  and  official  seal  of  the  secre- 
tary of  State,  annexed  to  that  of  the  commissioner,  to  the  same 
effect  as  prescribed  by  law  for  the  authentication  of  the  certifi- 
cate of  such  a  comniissioner,  upon  a  conveyance  to  be  recorded 
within  the  State.  The  certificate  of  the  commissioner,  thus 
authenticated,  is  presumptive  evidence  that  the  copy  of  the 
patent,  're(*ord  or  document  is  certified  according  to  the  form  in 
vme  in  the  foreign  country;  or 

3.  By  a  certificate  under  the  hand  and  official  seal  of  a  consular 
officer  of  the  United  States  to  the  effect  that  the  patent,  record  or 
document  is  of  record  or  on  file  in  the  public  office  and  certified 
according  to  the  form  in  use  in  the  foreign  country,  and  a  copy  of 
a  patent,  record  or  other  document  so  authenticated  is  presump- 
tive evidence  that  the  same  is  certified  according  to  the  form  in 
use  in  the  foreign  country. 

L.  1875.  ch.  136.  portioiu  of  SS  1.  2.  8  and  9.  Am'd  by  L.  1912,  ch.  97.  la 
affect  Apr.  3,   1912. 
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therefor,  and  to  entitle  saoh  receipt  to  be  read  in  evidence,  no 
further  or  other  proof  shall  be  necessary  than  that  it  is  pro- 
duce<l  from  the  files  of  the  oftice  of  the  chief  financial  officer  of 
such  municipal  corporation,  or  from  the  tiles  of  the  office  of  the 
person  or  department  charged  with  the  duty  of  making  the  pay- 
ment. Every  such  receipt  so  read  in  evidence  shall  be  pre- 
sumptive proof  of  the  fact  of  the  payment  to  the  person  by  or 
in  whose  behalf  it  purports  to  be  signed  of  the  sum  of  money 
and  for  the  purpose  therein  expressed.  But  no  such  receipt  shall 
be  entitled  to  be  read  in  evidence  by  virtue  of  the  provisions  of 
this  section,  unless  it  was  given  at  least  six  years  before  the 
commencement'  of  the  action  or  proceeding  in  which  it  shall  be 
offered  as  evidence.  And  the  date  or  time  appearing  upon  Its 
face  shall  be  presumptive  proof  that  it  was  given  at  such  date  or 
time.  Nothing  in  this  section  contained  shall  be  held  to  pre- 
vent any  party  to  such  an  action  or  proceeding  from  proving 
affirmatively  that  the  payment  so  appearing  to  have  been  made 
has  not  in  fact  been  made. 

Added  by  L.  1900.  ch.  65.  Derivation  —  L.  1884.  ch.  378,  H  1.  2.  Sec 
note   10  of  noteb   of  Board   of   Statutory  Consolidation   at   end    of  code. 

f  A61d.  [Added,  1900.1  Proof  of  instrument  by  sub- 
mlttlnflT    dlnputed    and    frenatne    bandwrltlngr. 

Comparison  of  a  disputed  writing  with  any  writing  proved  to 
the  satisfaction  of  the  court  to  be  the  genuine  handwriting  of 
any  person,  claimed  on  the  trial  to  have  made  or  executed  the 
disputed  instrument,  or  writing  shall  be  permitted  and  submitted 
to  the  court  and  jury  in  like  manner. 

Added  by  L.  1909.  ch.  06.  DerlvaMon  —  L.  1880.  ch.  36.  |  1.  as  am'd  by 
L.  1888,  ch.  555,  |«1.  See  note  11  of  notes  of  Board  of  Statntor}-  Consolida- 
tion at  end  of  ccxle. 

I  04lle.  [Added,  1000.1  Proof  of  lout  execntlon  or  writ 
nnder  i%'hlch    HherllTB   Hale   of  real    property  ^nraM  made. 

Whenever,  upon  the  trial  of  an  action  it  shall  appear  that  at 
least  twenty  years  theretofore  real  property  has  been  sold  by  a 
sheriff  for  onforcement  of  the  valid  lien  thereon  of  a  duly 
docketed  judgment,  and  that  a  certificate  of  the  sale  has  l>oen 
duly  made  by  the  sheriff  and  filed,  and  that  a  conveyance  in 
completion  of  the  purchase  has  been  executed  and  recorded,  but 
that  the  execution  or  writ  by  virtue  of  wliich  the  sab*  has  so 
been  made  can  not  be  found  in  the  office  of  the  clerk  with  whom 
the  same  should  have  been  filed,  then  and  in  such  case  the 
recital  of  or  reference  to  such  execution  or  writ  contained  in  the 
said  certificate,  or  in  the  said  conveyance,  or  in  the  record 
thereof  shall  be  prima  facie  evidence  of  the  said  execution  or 
writ  and  of  the  issue  of  the  same  as  against  any  party  whose 
claim  of  title  is  not  shown  to  have  been  a^'companied  or  sup« 
ported  by  i)eaceable  pos.ses8ion  of  the  premises  in  controversy 
for  at  least  three  years  immediately  preceding  the  commence- 
ment of  the  action. 

Added  by  L.  1909,  ch.  65.  DerlTatlon  —  L.  1800.  ch.  158.  |  1.  See  note 
12  of  notes  of  Board  of  Statutory  ConKoIIdatlon   at  end  of  code. 

S   061f.    [Added,   lOOO.]      Bvldenee   of   weather  eondltlona. 

Any  record  of  the  observations  in  regard  to  the  conditions  of 
the  weather,  or  in  regard  to  the  amount  and  conditions  of  the 
precipitation,  taken  under  the  direction  of  the  New  York  state 
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weather  bureau,  or  any  copy  thereof,  when  certified  in  the  form 
of  and  pursuant  to  law  by  the  officer  in  charge  thereof  at  the 
place  where  such  record  i»  dul^'  tiled,  that  tlie  same  is  a  true 
copy  of  such  record,  may  be  read  in  evidence  in  any  court  of 
this  state,  and  shall  be  prima  facie  evidence  of  the  facts  and 
circumstances  therein  stated. 

Added  by  U  1909,  ch.  65.  DerlYatlon  —  L.  1897,  cb.  622,  |  1.  See.note 
13  of  DMten  of  Board  of  Statutory  Consolidation  at  end  of  code. 

f   902.  SavlnflT    claiiBe. 

Nothing  in  title  fourth  of  this  chapter  preyents  the  proof  of  a 
fact,  act,  record,  proceeding,  document,  or  other  paper  or  writing, 
according  to  the  rules  of  the  common  law,  or  by  any  other  con^ 
p*»teiit  proof. 

?  R.  8.  397,  part  of  |  28  (2  Edm.  413).  and  L.  1846,  ch.  240,  |  2 
(4  fidm.  642). 


f  963  TRIAU  c.  10,  t.  1,  a.  1 

CHAPTER  X. 
Trials ;  Including  Jurors  and  Juries. 

Tim    L  -Trials  GeiienU7 1  laoMlnff  SxeeptloBi  aad  Motion  ftor  a  Hon 
Trial. 

TITLE  U.-TrlulB  wlthoat  a  Jary. 

TITLB  UL^Tria:  Jurora,  fizropt  In  Mow*Tork  aaA  Klagi  Goaatloi  i  Hodo  of 
Soleeilay  Thorn,  aad  of  Proearlns  Tholr  Attoadaaee. 

TITLI  IT.— Trial  Jnron  la  ITew-korkaad  Klaca  €o«Btloa$  Mode  of  Seloctlaf 
Thoia,  aad  of  Proenrla^  Tholr  Attoadaaoo. 

TITIil   T.^Trial*J7Jar7. 

TIHiK  TU— MiMollaaooaiProflfioa«}  laolndinf  Thoso  Molatlaa  to  Kaihraoory. 
aad  Othor  lota  of  MliooadaeU 

TITLB  I. 

Trials  generally ;  including  exceptions  and  motion  for  a  new 

trial. 

Aitlcio  1.  laraeo,  and  the  modo  of  trial  thereof. 
3.  The   place  of   trial, 
t.  MiseoptloDS,  case,  and  motion  for  a  new  tilal. 

ARTICLES    FIRST, 

imues,  and  the  mode  of  trial  th&Mof. 

Sec.  963.  luaeB  defined;  different  kinds  of  Iseoes. 

904.  When  Issues  of  law  arise;   when  Issues  of  fact  arise.  » 

965.  Issues  to  be  judicially  examined  by  a  trial. 

966.  Order  of  trial,  where  issues  of  law  and  of  fact  arise  in  the  saao 

action. 

967.  But  court  may  direct  the  order,   etc.,  of  disposition  of  the  laraea. 

968.  What   issues  of  fact  are  triable  by  a  Jury. 

969.  What  issues   are  triable   by   the   court. 

970.  Order  for  trial  by  Jury,  of  specific  questions  of  fact,  when  (if  richt. 

971.  Id.;   when  discn^tionary. 

972.  Trial  of  the  remainder  of  the  lasnes. 

973.  Separate  trial  of  one  or  more  Issneo. 

974.  Counterclaim  to  be  deemed  an  action,  within  the  foregolnff  sectloos. 

975.  Immaterial  issues  need  not   be  tried. 

976.  What  issues  to  be  tried  before  one  Jndge;  regulation  of  trial  in  the 

supreme  court. 

977.  Notice  of  trial  and  note  of  Issue.    Calenda|^  to  be  prepared. 

978.  Issues  how  arranged.    Order  of  disposition  at  a  Jury  term. 

979.  Id.;   when  a  Jury  does  not  attend. 

980.  Either  party  may  bring  issue  to  trial. 

981.  What  papers  to  be  furnished  on  trial,  and  by  whom. 

%  963.  laauea   defined  i  dllTereiit  klnda  of  laauea. 

The  issues,  treated  of  in  this  chapter,  are  those  only  which  are 
presented  by  the  pleadings.  An  issu^  arises  where  a  fact,  or  a 
conclusion  of  law,  is  maintained  by  one  party,  and  controverted 
by  the  other.    Issues  are  of  two  kinds: 

1.  Of  law;  and 

2.  Of  fact. 

Ck>.  Proc.,  f  248,  am'd 
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I  INM.    "Wlaen  issues   of  law  arise  i 
arise. 

An  iBStte  of  law  arises  only  upon  a  demurrer.  An  Issue  of  fact 
arises,  in  either  of  the  following  cases: 

1.  Upon  a  denial,  contained  in  the  answer,  of  a  material  alle- 
gation of  the  complaint;  or  upon  an  allegation,  contained  in  the 
answer,  that  the  defendant  has  not  sufficient  knowledge  or  infor- 
mation to  form  a  belief,  with  respect  to  a  material  aUegation  of 
the  complaint. 

2.  Upon  a  similar  denial  or  allegation,  contained  in  the  reply, 
with  respect  to  a  material  allegation  of  the  answer. 

3.  Upon  a  material  allegation  of  new  matter,  contained  in  thtt 
answer,  not  requiring  a  reply;  unless  an  issue  of  law  is  joined 
thereupon. 

4.  Upon  a  material  allegation  of  new  matter,  contained  in  the 
reply;  unless  an  issue  of  law  is  joined  thereupon. 

Bsbstltiit*  for  Co.  Proc.,  18  249  and  250. 


I  966.  [Am*d,  1870.]  Issues  to  be  Jadicially  examined 
Ut  a   trial. 

An  issue,  either  of  law  or  of  fact,  must  be  tried  as  prescribed 
in  this  chapter,  unless  it  is  disposed  of  as  prescribed  m  chapter 
sixth  of  this  act. 

SabstJtate  for  Co.  Proc.,  |  252.     See  (S   ^3*^'  ^''' 

§  966.  [Am'd,  1877.]  Order  of  trial,  where  issues  of  law 
and  of  faet  arise  in  the  same  action. 

Where  an  issue  of  law  and  an  issue  of  fact  arise  in  one  action* 
the  issue  of  law  must  be  first  disposed  of,  except  as  otherwise  pre- 
scribed in  the  next  section. 
Sobstitnte  for  Co.  Proc.,   i  251. 

§  807.  [Am'd,  1877.]  Bnt  conrt  may  direct  the  order, 
etc.*  of  disposition  of  the  issnes. 

A  separate  trial,  between  the  plaintiff  and  one  or  more  de« 
fendants,  of  some  or  all  of  the  issues  of  fact,  or  one  trial  of  some 
or  all  of  the  issues  of  law,  or  a  change  in  the  order  of  disposi- 
tion of  the  issues,  may  be  directed  by  the  court,  in  its  discretion. 
Such  a  direction  may  be  given,  in  an  order,  made  upon  notice;  or, 
except  where  an  application  for  such  an  order  has  been  denied,  it 
may  be  given,  by  tne  judge  holding  the  term,  where  those  issues 
are  regularly  upon  the  calendar  for  trial,  either  with  or  without 
the  entry  of  an  order. 

Indade*  part  of  Co.  Proc.,  9  251,  and  part  of  |  258. 

I  068.  [Am*d,  1877.]  "What  issnes  of  fact  are  triable  by 
a  Jnrx. 

In  each  of  the  following  actions,  an  issue  of  fact  must  be  tried 
by  a  jury  unless  a  jury  trial  is  waived,  or  a  reference  is  directed: 

1.  An  action  in  which  the  complaint  demands  judgment  for  a 
sum  of  money  only.  ^  , 

2.  An  action  of  ejectment;  for  dower;  for  waste;  for  a  nuisance; 
or  to  recover  a  chattel. 

Sntatltnto  for  Co.  Proc.,  6  253. 

I  909.    "What  issnes  are  triable  by  the  eonrt. 

An  issue  of  law,  in  any  action,  and  an  issue  of  fact,  in  an  action 
not  specified  In  the  last  section,  or  wherein  provision  for  a  trWl 
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by  a  jury  is  not  expressly  made  by  law,  must  be  tried  by  the 
court,  unless  a  reference  or  a  jury  trial  is  directed, 
Co.   Proc.,   portions  of  if  253  and  254.    Sec  Bale  40. 

I  970.  (Am*A,  1898.]  Order  for  trial  by  JvrTy  of  «p«oMe 
qa««tloiiB  of  fact,  Tvl&en  of  rlvht. 

Where  a  party  is  entitled  by  the  constitution,  or  by  express 
provision  of  law,  to  a  trial  by  jury,  of  one  or  more  issues  of 
fact,  in  an  action  not  specified  In  section  nine  hundred  and  sixty- 
eight  of  this  act,  >ie  may  apply,  upon  notice,  to  the  court  for  an 
order,  directing  ill  the  questions  arising  upon  those  issues,  to  be 
distinctly  and  plainly  stated  for  trial  accordingly.  Upon  the 
hearing  of  the  application,  the  court  must  cause  the  issues,  to 
the  trial  of  which  by  a  jury  the  party  is  entitled,  to  be  distinctly 
and  plainly  stated.  '  The  subsequent  proceedings  are  the  same, 
as  where  questions  arising  upon  the  issues,  are  stated  for  trial 
by  a  jury,  m  a  case  where  neither  party  can,  as  of  right,  require 
such  a  trial;  except  that  the  finding  of  the  jury  upon  such  ques- 
tions so  stated,  is  conclusive  in  the  action  unless  the  verdict  is 
set  aside,  or  a  new  trial  is  granted. 

L.    1S92.   ch.    188.    See   Rule  31. 

I   971.   rAm'd,   1877.1      Id^i  when   dlacrettonary. 

In  an  action,  where  a  party  is  not  entitled,  as  of  right,  to  a 
trial  by  a  jury,  the  court  may,  in  its  discretion,  upon  tlie  appli- 
cation of  either  party,  or  without  application,  direct  that  one 
or  more  questions  of  fact,  arising  upon  the  issues,  be  tried  by  a 
jury,  and  may  cause  those  questions  to  be  distinctly  and  plainly 
stated  for  trial  accordingly. 

I  972.  rAm*d,  1877.]  Trial  of  the  remainder  of  the 
isnaes. 

If  the  questions,  directed  to  be  tried  by  a  jury,  as  prescribed  in 
the  last  two  sections,  do  not  embrace  all  the  issues  of  fact  in  the 
action,  the  remaining  issues  of  fact  must  be  tried  by  the  court,  or 
by  a  referee. 

8iib8titute   for  part  of  Co.    Proc..    I   254. 

{  97a.  [Added,  1907.1  Separate  trial  of  one  or  ntor^ 
lisimeii. 

The  court  in  its  discretion  may  order  one  or  more  issues  to  be 
separately  tried  prior  to  any  trial  of  the  other  issues  in  the  case. 
L.    1907,   ch.   526.    In  eCfect  Sept.   1,   1007. 

1  974.  rAin*d,  *  1877.1  Connterelalm  to  be  deemed  aM 
action,  ^vlthin   the   foreffoinflr   sectlona. 

Where  the  defendant  interposes  a  counterclaim,  and  thereui>on 
demands  un  affirmative  judgment  against  the  plaintiff,  the  mode 
of  trial  of  an  issue  of  fact,  arising  thereupon,  is  the  same,  as  if 
it  arose  in  an  action,  brought  by  the  defendant,  against  the  plain- 
tiff, for  the  cause  of  action  stated  in  the  counterclaim,  and  de- 
manding the  same  judgment. 

238 


c.  10, 1. 1,  a.  1  MODE  OF  TRIAL.  |§  975-78 

I  9T5.  Immaterial   iaaues  need  not  be  tried. 

An  issue,  the  disposition  of  which  is  not  necessary  to  enable 
the  court  to  render  the  appropriate  judgment,  is  not  required  to 
be  tried. 

I  076.  [Am*d,  1A9S,  1900,  lOOO.]  l¥liat  laiiae«  to  be  tried 
before  one  Judsre;  renrulatlon  of  trial  In  the  anpreme 
eonrt. 

An  issue  of  law,  or  an  issue  of  fact,  triable  by  a  jury  or  by  the 
court,  must  be  tried  at  a  term  held  by  oue  judge  only.  In  the 
supreme  court,  an  issue  of  fact  triable  by  jury  must  be  tried  at 
a  trial  term  thereof,  and  an  issue  of  fact  triable  by  the  court 
may  be  tried  at  a  trial  term  or  a  special  term  of  the  supreme 
court  as  prescribed  in  the  general  rules  of  practice.  An  issue  of 
law  may  be  brought  on  and  tried  at  any  term  of  court  as  a  con- 
tested motion. 

Am'd  by  L.  1895.  cb.  040;  L.  1000,  ch.  569;  L.  1900,  ch.  4M§.  In 
dff«ct  Sept.    1,    1009. 

i  977.  [Am'd,  1877,  1882,  1896,  1898,  1899,  1908,  1994.  1907, 
1900,  1911,  1912,  1915.1  Notice  of  trial  and  note  of  laane; 
ealendar  to  be  prepared. 

At  any  time  after  the  joinder  of  issue,  and  at  least  fourteen 
days  before  the  commencement  of  the  term,  either  party  may 
serve  a  notice  of  trial.  The  partjr  serving  the  notice  must  file 
with  the  clerk  a  note  of  issue,  stating  the  title  of  the  action,  the 
names  of  the  attorneys,  the  time  when  the  last  pleading  was 
served,  tne  nature  of  the  issue,  whether  of  fact  or  of  law:  and,  if, 
an  issue  of  fact,  whether  it  is  triable  by  jury,  or  by  the  court, 
without  a  jury,  and  the  particular  nature  of  the  same  and  the 
object  of  the  action.  The  note  of  issue  must  be  filed  at  least 
twelve  days  before  the  commencement  of  the  term.  The  clerk 
must  thereupon  enter  the  cause  Upon  the  calendar  according  to 
the  date  of  issue.  The  clerk  must  prepare  the  calendar  and  have 
the  necessary  copies  ready  for  distribution  at  least  five  days  before 
the  commencement  of  the  term.  In  the  counties  of  New  York, 
Kings,  Bronx,  Queens,  Nassau,  Richmond,  Albany,  Erie, 
Niagara,  Monroe,  Onondaga,  Schenectady,  and  Westchester, 
where  a  party  has  served  a  notice  of  trial,  and  filed  a  note  of 
issue,  for  a  term*  at  which  the  case  is.  not  tried,  it  is  not  neces- 
sary for  him  to  serve  a  new  notice  of  trial,  or  file  a  new  note 
of  issue,  for  a  succeeding  term;  and  the  action  must  remain  on 
the  calendar  until  it  is  disposed  of. 

Go.  Proc..  part  of  |  256,  as  am'd  by  L.  1876,  ch.  431,  |  9;  L.  1896,  cb.  565; 
L.  1898,  ch.  70;  L.  1899,  ch.  18;  L.  1903,  ch.  51;  L.  1904,  ch.  474;  L.  1907, 
ch.  211.  Am'd  by  L.  1909,  ch.  66;  L.  1911,  ch.  218;  L.  1912,  ch.  96; 
U  1915,  eh.  60.  In  effect  March  11,  1915.  See  also  Ckmeolidated  Laws, 
Mt.  Jndlclary  Law,  f  83.  See  note  61  of  notes  of  Board  of  Statutory  Ccn* 
•oUdatlon  at  end  of  code. 

f  978.  [Ani'd,  1877.]  Iiisae»  tkOiw  arranged.  Order  of 
dlsponltlon  at  a  Jary  term. 

The  issues  on  the  calendar  must  be  arranged  by  the  clerk  in 
the  following  order: 

1.  Issues  of  fact. 

2.  Issues  of  law.  ^ 

Where  a  jury  is  in  attendance,  the  issues  must  be  disposed  of 
in  the  same  order;  unless,  for  the  convenience  of  parties,  or  the 
dispatch  of  business,  the  judge  holding  the  term  otherwise  directs. 
Snbetitnte  for  Co.  Proc.,  |  257;  am'ta. 
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i  978.  Id.  I   ivben   a  Jury   doea  not  attend. 

Where  a  jury  is  not  in  attendance,  lasueR  of  law  have  a  prefer- 
ence over  issues  of  fact;  unless  the  judge  holding  the  term  other- 
wise directs. 

See  concluding  sentence  Co.  Proc.,   I  255. 

I  980.  [Am*d,  1877.]  ESither  party  may  briny  Isane  to 
trial. 

Either  party,  who  has  served  the  notice,  may  bring  the  issue  to 
trial;  and,  in  the  absence  of  the  adverse  party,  unless  the  jud^e 
holding  the  term,  for  good  cause,  otherwise  directs,  may  proceed 
with  the  cause,  and  take  a  dismissal  of  the  complaint,  or  a  ver- 
dict, decision,  or  judgment,  as  the  case  requires.  An  inquest,  for 
want  of  an  affidavit  of  merits,  cannot  be  taken  where  the  answer 
is  verified. 

Co.   Proc.,   I  258,  am'd;   L.   1S7G.  ch.  431,  {  10.    See  Rule  28. 

I  081.  l^liat  papers  to  be  fnrnisbed  on  trlal«  and  by 
'Whom. 

Where  the  issue  is  brought  to  trial  by  the  plaintiff,  he  must 
furnish  the  court  with  copies  of  the  summons  and  pleadings,  and 
of  the  ofifer,  if  any  has  been  made.  Where  the  issue  is  brought 
to  trial  by  the  defendant,  and  the  plaintiff  does  not  furnish  those 
papers,  they  must  be  furnished  by  the  defendant. 

0:  Proc.,   i  269.  am'd.    Bee  Bole  19. 
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ARTICLES   SBCOlfD. 

r 

The  place  of  trial. 

Bee.  982.  Certmin  actions  to  be  tried,  whore  the  subject  thereof  is  situated. 
082-a.  Actions  relatinff  to  real  property  situate  without  the  state. 
988.  Other  actions,  where  the  cause  thereof  arose. 

984.  Other  actiuns,  accordiug  to  the  residence  of  the  parties. 

985.  Place  of  trial,  if  proper  coontj  not  designated. 

986.  Defendant  may  demand  chan^;   proceedings  tliereupon. 

987.  When  court  may  change  the  place  of  trial. 

988.  Effect  of  changbg  the  place  of  trial. 

989.  Elffect  of  order  changing  place  of  trial. 

990.  Issues  of  law,  where  triable. 

991.  This  article  applicable  only  to  the  supreme  court 

f  082.  Certain  aetlonji  to  be  trtedy  -where  ilie  svlileet 
thereof  ia  altuated. 

Each  of  the  following  actions  must  be  tried  in  the  county, 
is  which  the  subject  of  the  action,  or  some  part  thereof,  is  situ- 
ated: an  action  of  ejectment;  for  the  partition  of  real  property; 
for  dower;  to  foreclose  a  mortgage  upon  real  property,  or  upon  a 
chattel  rerJ;  to  compel  the  detenmnation  of  a  claim  to  real  prop- 
erty; for  waste;  for  a  nuisance;  or  to  procure  a  judgment,  direct- 
ing a  conveyance  of  real  property;  and  every  other  action  to  re- 
cover, or  to  procure  a  judgment,  establishing,  determining,  defin- 
ing, forfeiting,  annulling,  or  otherwise  affecting,  an  estate,  right, 
title,  lien,  or  other  interest,  in  real  property,  or  a  chattel  real. 
But  where  all  the  real  property,  to  which  the  action  relates,  is 
situated  without  the  State,  the  action  must  be  tried,  as  pre- 
scribed in  section  984  of  this  abt. 

Substitnte  for  part  of  Co.  Proc.,   |  123. 

/     I  d62-a«  [Added.  1918.]     Action*  relatlnar  to  real  propertr 
(Mitunte  wltliont  tlie  utmte.  «r     «f       <- 

An  action  may  be  maintained  in  the  courts  of  this  state  to 
recover  damages  for  injuries  to  real  estate  situate  without  the 
state,  or  for  breach  of  contracts  or  of  covenants  relating  thereto, 
whenever  such  an  action  could  be  maintained  in  relation  to  per- 
s<jnal  property  without  the  state.^  The  action  must  be  tried  in 
the  county  in  which  the  parties  or  some  one  thereof  resides,  or 
if  no  party  resides  within  the  state,  in  any  county. 

Added  by  L.  1913,  ch.  76.     In  effect  Sept.  1,  1913. 

f  088.  TAm'dy  1877.]  Otlier  aetlona,  where  tlie  eanae 
thereof  arose. 

An  action,  for  either  of  the  following  causes,  must  be  tried  in 
the  county,  where  the  cause  of  action,  or  some  part  thereof,  arose: 
.  1.  To  recover  a  penalty  or  forfeiture,  imposed  by  statute,  ex- 
cept that,  where  the  offence,  for  which  it  is  imposed,  was  com- 
mitted on  a  lake,  river,  or  other  stream  of  water,  situated  in  two 
or  more  counties,  the  action  may  be  tried  in  any  county,  border- 
ing on  the  lake,  river,  or  stream,  and  opposite  to  the  place  where 
the  offence  was  committed.  But  in  an  action  where  the  people  of 
the  State  are  a  party  to  recover  a  penalty  for  trespass  upon  the 
lands  of  the  Forest  Preserve,  the  action  may  be  tried  in  a 
county  adjoining  the  county  where  the  cause  of  action  arose. 

Lttt  sentence  in  effect  Sept  1.  1890.  L.  1890,  ch.  179. 
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2.  Against  a  public  officer,  or  a  person  Rpecially  appointed  to 
execute  his  duties,  for  an  act  done,  in  virtue  of  his  office,  or  for 
an  omission  to  perform  a  duty,  incident  to  his  office;  or  asrainst  a 
person,  who,  by  the  command  or  in  the  aid  of  a  public  officer, 
has  done  any|hing  touching  his  duties. 

3.  To  cecover  a  chattel  distrained,  or  damages  for  distraining 
a  chattel. 

I  084.  Other  actions^  accordlnir  to  the  residence  of  the 
parties. 

An  action,  not  specified  in  the  last  two  sections,  must  be  tried 
in  the  county,  in  which  one  of  the  parties  resided,  at  the  com- 
mencement thereof.  If  neither  of  the  parties  then  resided  in  the 
State,  it  may  be  tried  in  any  county,  which  the  plaintiff  desig- 
nates, for  that  purpose,  in  the  title  of  the  complaint. 

Ca  Proc.,  I  125. 

I  986.  Place  of  trial,  if  proper  connty  not  deaiffnated. 

If  the  county,  designated  in  the  complaint,  as  the  place  of  trial, 
is  not  the  proper  county,  the  action  may  notwithstanding  be  tried 
therein;  unless  the  place  of  trial  is  changed  to  the  proper  county, 
upon  the  demand  of  the  defendant,  followed  by  the  consent  of  the 
plaintiff,  or  the  order  of  the  court. 

SubBtJtQtc  for  Co.   Proc.,  part  of  {   126. 

I  986.  Defendant  may  demand  ehanivei  proeeedinsa 
thereupon. 

Where  the  defendant  demands  that  the  action  be  tried  in  the 
proper  county,  his  attorney  must  serve  upon  the  plaintiff's  attor- 
ney, with  the  answer,  or  before  service  of  the  answer,  a  written 
demand  accordingly.  The  demand  must  specify  the  county, 
where  the  defendant  requires  the  action  to  In?  tried.  If  the  plain- 
tiff's attorney  does  not  serve  his  written  consent  to  the  change,  as 
proposed  by  the  defendant,  within  five  days  after  service  of  the 
demand,  the  defendant's  attorney  may,  within"  ten  days  there- 
after, serve  notice  of  a  motion  to  change  the  place  of  trial. 

Id.     See  Bule  48. 

I  987.  "When  conrt  may  chanye  the  place  of  trial. 

The  court  may,  by  order,  change  the  place  of  trial,  in  either  of 
the  following  cases: 

1.  Where  the  county,  designated  for  that  purpose  in  the  com- 
plaint, is  not  the  proper  county. 

2.  Where  there  is  reason  to  believe,  that  an  impartial  trial  can- 
not be  had  in  the  proper  county. 

3.  Where  the  convenience  of  witnesses,  and  the  ends  of  jus- 
tice, will  be  j)romoted  by  the  change. 

Co.  Proc.,  part  of  |  126. 

I  988.  [Am*d,  1877.]     fiffect  of  chanirinff  the  place  of  trial. 

Where  the  place  of  trial  is  changed  to  another  connty,  the 
subsequent  proceedings  shall  be  hud  in  the  county  to  whicln  the 
change  is  made,  the  same  as  if  it  had  been  designated  in  the 
complaint,  as  the  place  of  trial;  except  as  otherwise  directed 
by  the  court,  or  provided  by  the  written  consent  of  the  parties, 
filed  with  the  clerk.    And  the  clerk  of  the  county,  from  which  it 
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is  changed,  must  forthwith  deliver  to  the  clerk  of  the  county, 
to  which  it  is  changed,  all  papers  filed  in  the  action,  and  certified 
copies  of  all  minutes  and  entries  relating  thereto,  which  must 
be  filed,  entered,  or  recorded,  as  the  case  requires,  in  the  office 
of  the  last  named  clerk. 

Id.,  f  126,  last  sentence,  om'd.     See  Rule  2. 

J  089.  [An'dy  187T.]  ESIfect  of  order  ohanvinff  place  of 
trial. 

An  order  to  change  the  place  of  trial  takes  effect,  upon  the 
entry  thereof,  in  the  office  of  the  clerk  of  the  county,  from  which 
the  place  o^  trial  is  changed.  But  for  tne  purposes  of  the  place 
of  hearing  a  motion  to  set  it  aside,  or  an  appeal  therefrom,  the 
place  of  trial  is  deemed  unchanged. 

I  f>90.  TAni'd,  1870,  1913.]  I«Miie>  of  law  and  eertaln  iaaaen 
of  fact  I  fvliere  triable. 

An  issue  of  law,  or  an  issue  of  fact  triable  by  the  court  with- 
out a  jury,  arising  in  a  county  where  no  special  terms  distinct 
from  trial  terms  are  appointed  to  be  held  for  the  trial  of  such 
cases,  may  .be  tried  at  a  special  term  in  any  county  within  the 
judicial  district  embracing  the  Vounty  wherein  the  action  is 
triable;  but  after  the  trial,  the  decision  and  all  other  papers  re- 
lating to  the  trial  mast  be  filed,  and  the  judgment  rendered 
must  be  entered,  in  the  last  named  county. 

AmVl  by  L.   1879.  <*h.  542;  L.   1013.  ch.   446.      In  effect  Sept.   1.   1913. 

f  901.  Tlaia  article  applicable  obIt*  to  the  saprcme  court. 

This  article  is  applicable  to  an  action  in  the  supreme  court  only, 
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article:  third. 

Mmeepii(m9,  case,  and  motions  for  a  new  trial. 

Am.    M2.   What  rulings  mfty  be  excepted  to. 

MS.   Decision  of  the  court  or  referee.  ^  ,  •_ 

8fi.  When  and  hew  exceptions  msy  be  taken,  after  close  of  trUl  ay 

court  er  referee. 
986.  Id.,  during  the  trial,   or  upon  trial  by  Jury. 
M6.  Ruling  excepted   to;   bow  rerlewed. 
907.  Case,  when  necessary;  how   made  and  settled. 
906.  When  appeal,   etc.,  may  be  heard  without  a  case.  • 

900.  Motion    for   new   trial   upon   Judge's   minutes;    appeal   from   •rder 

thereupon.  ,         ^  .«,._.    w 

1000.  When   and   how  exceptions,    taken    upon   a   Jury   trial,    heard    by 

the   appellate  dirlslon.  ^       ^_.  . 

1001.  Motion  for  new  trial  by  the  appellate  dlrlslen,  when  trial  was  by 

court  or  referee.  ^  ^        ^         ^  ,    *  o^ 

1002.  When    motion    fer   new   trial    to   be   made    at    special   term.    Re- 

strictions thereupon.  .  ,       ^  .^  *.         ».-  « 

1008.  Application  of  this  article  to  trials  of  specific  questions  by  Jury, 
special  proTisions  applicable  thereto.     ^  .^  _^.         u- 

1004.  Motion    for    new   hearing,    after   trial   of  specific    questions   by   a 

1005.  Final    Judgment,    etc.,    not    stayed,   by    motion   for   a    new    trial. 

Motion  may  be  heard  afterwards. 

1006.  When  exception  not  to  prejudice  motion  for  new  trial. 

1007.  Notes  of  stenographer  may  be  treated  as  minutes  of  the  judfe. 

I  902.  "Wha-t  rnilnffs  may  be  exeepteA  tm» 

An  exception  may  be  taken  to  the  ruling  of  the  court  or  of 
a  referee,  upon  a  question  of  law,  arising  upon  the  trial  of  an 
issue  of  fact.  Except  as  prescribed  in  section  1180  of  this  act, 
an  exception  cannot  be  taken  to  a  ruling,  upon  a  question  of 
fact.  For  the  purposes  of  this  article,  a  trial  by  a  jury  is 
regarded  as  continuing,  until  the  verdict  is  rendered. 

I  908.  [Added,  1003.]    Decision  off  tbe  court  or  referee. 

Upon  the  trial  of  an  issue  of  fact  by  a  referee  or  by  a  court 
without  a  jury,  a  finding  of  fact  without  any  evidence  tending 
to  sustain.it,  is  a  ruling  upon  a  question  of  law  within  the 
meaning  of  the  last  section.  The  appellate  division  of  the  su- 
preme court  shall,  on  appeal  from  a  judgment  entered  on  the 
report  of  a  referee,  or  the  decision  of  a  court  on  such  trial, 
review  all  questions  of  fact  and  of  law,  and  may  either  modify 
or  affirm  the  judgment  or  order  appealed  from,  award  a  new 
trial,  or  grant  to  either  party  the  judgment  which  the  facts 
warrant. 

L.  1003.  ch.  85.   See  f  1022. 

8  004.  IVhen  and  hotr  exceptlonji  ntay  be  talcen,  after 
eloae  of  trial  by  court  or  referee. 

Where  an  issue  of  fact  is  tried  by  a  referee,  or  by  the  court, 
without  a  jury,  an  exception  to  a  ruling,  upon  a  question  of  law, 
made  after  the  cause  is  finally  submitted  must  be  taken,  by 
filing  a  notice  of  the  exception  in  the  clerk's  office,  and  serving 
a  copy  thereof  upon  the  attorney  for  the  adverse  party.^  The 
exception  may  be  so  taken,  at  any  time  before  the  expiration  of 
ten  days  after  service,  upon  the  attorney  for  the  exceptant,  of  a 
copy  of  the  decision  of  the  court,  or  report  of  the  referee,  and  a 
written  notice  of  the  entry  of  judgment  thereupon.  If  the  notice 
of  exception  is  filed  before  the  entry  of  final  judgment^  it  must 
be  inserted  in  the  judgment-roll:  if  afterwards,  it  must  be  an- 
ntxed  to  the  judgment-roll.    In  either  case,  it  constitutes  a  part 
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of  the  papers,  upon  which  an  appeal  from  the  Jadgmeot  miut  be 
heard. 
Parts  of  Ck>.  Proc.,  |§  268  and  272,  modlfled  and  am'd.    Bee  |  008. 

I  906*  Id.)  dvrlnor  the  trial,  or  npon  trial  br  Jary. 

In  any  other  caBe,  an  .exception  must  be  taken,  at  the  time 
when  the  ruling  is  made,  unless  it  is  taken  to  the  charge  given  . 
to  the  jury;  in  which  case,  it  must  be  taken  before  the  jury  have 
rendered  their  verdict.    It  must,  at  the  time  when  it  is  taken, 
be  reduced  to  writing  by  the  exceptant,  or  entered  in  the  minutes. 

From  2  B.  S.  422,  J  73,  and  id.,  (  74.  as  modified  by  Go.  Proc.,  |  264,  am'd. 

S  9B&.  Rvllnar  excepted  to;  how  reviewed. 

A  ruling,  to  which  an  exception  is  taken,  as'  prescribed  in  the 
last  four  sections,  can  be  reviewed  only  upon  an  appeal  from  the 
judgment,  rendered  after  the  trial;  except  in  a  case,  where  it  is 
expressly  prescribed  by  law,  that  a  motion  for  a  new  trial  may 
be  made  thereupon. 

9  987.  [Am'd,  1895.]  Case,  wliea  necessary  |  bow  made 
and  aettled. 

When  a  party  Intends  to  appeal  from  a  judgment,  rendered 
after  the  trial  of  an  issue  of  fact,  or  to  move  for  a  new  trial  of 
such  an  issue,  he  must,  except  as  otherwise  prescribed  by  law, 
make  a  case,  and  procure-  the  same  to  be  settled  and  signed,  by 
the  judge,  justice  or  the  referee,  by  or  before  whom  the  action 
was  tried,  as  prescribed  in  the  general  rules  of  practice;  or.  In 
a  case  of  the  death  or  disability  of  the  judge,  justice  or  referee, 
in  such  manner  as  the  court  directs.  The  case  must  contain  so 
much  of  the  evidence,  and  other  proceedings  upon  the  trial,  as 
is  material  to  the  questions  to  be  raised  thereby,  and  also  the 
exceptions  taken  by  the  party  making  the  case;  (and  in  a  case 
where  a  special  question  is  submitted  to  the  jury,  or  the  jury 
have  assessed  damages,  such  exceptions  taken  by  any  party  to 
the  action  as  shall  be  necessary  to  determine  whether  there 
should  be  a  new  trial  in  case  the  judgment  should  be  reversed). 
If  it  afterwards  becomes  necessary  to  separate  the  exceptions, 
the  separation  may  be  made,  and  the  exceptions  may  be  stated, 
with  so  much  of  the  evidence  and  other  proceedings,  as  is 
material  to  the  questions  raised  by  them,  in  a  case,  prepared 
and  settled,  as  directed  in  the  general  rules  of  practice;  or  in 
the  absence  of  directions  therein,  by  the  court,  upon  motion. 
It  is  not  necessary  to  state,  in  a  case,  that  a  finding  upon  the 
facts,  or  a  ruling  upon  the  law,  was  made,  where  the  finding 
or  ruling  appears  in  a  referee's  report,  or  in  the  decision  of  the 
court,  upon  a  trial  by  the  court,  without  a  jury. 

Subetitnted  for  pert  of  Go.  Proc.,  §|  264  and  268,  and  of  §  272,  with  amend- 
ments; L.  1896,  ch.  946. 

I  908.  llVlien  appeal,  etc.,  may  be  heard  -wlthont  a  caae. 

It  is  not  necessary  to  make  a  case,  for  the  purpose  of  moving 
for  a  new  trial,  upon  the  minutes  of  the  judge,  who  presided 
at  a  trial  by  a  jury;  or  upon  an  allegation  of  irregularity,  or 
surprise;  or  where  a  party  intends  to  appeal  from  a  judgment 
entered  upon  a  referee's  report,  or  a  decision  of  the  court  upon 
a  trial,  without  a  jury,  and  to  rely  only  upon  exceptions,  taken 
as  preacribed  in  section  994  of  this  act 
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9  0d9.  [Aiii*cl,  1889.]  Motion  for  new  tvtol  upon  J«dse*a 
■iliiiitesi  appeal   from  order  thereapon. 

The  judge,  presiding  at  a  trial  by  a  jury,  may,  in  his  discretion, 
entertain  a  motion,  made  upon  his  minutes,  at  the  same  term,  to 
set  aside  the  verdict  or  a  direction  dismissing  the  complaint  and 
grant  a  new  trial  upon  exceptions;  or  because  the  verdict  is  for 
excessive  or  insufficient  damages,  or  otherwise  contrary  to  the 
evidence,  or  contrary  to  law.  If  an  appeal  is  taken  from  the  or- 
der, made  upon  the  motion,  it  must  be  heard  upon  a  case  pre- 
pared  and  settled  in  the  usual  manner. 

Co.  Proc.,  part  of  S  204,  am'd.    See  {  1003,  post. 

I  lOOO.  [Am*d,  1895.]  'Wl&en  and  how  exceptions,  taken 
npon  a  Jury  trial,  heard  by  the  appellate  division. 

L-pon  the  application  of  a  party  who  has  taken  one  or  more 
exceptions,  the  judge,  presiding  at  a  trial  by  jury,  may,  in  his 
discretion,  at  any  time  during  the  same  term,  direct  an  order 
to  be  entered,  that  the  exceptions  so  taken  be  heard,  in  the  first 
instance,  by  the  appellate  division  of  the  supreme  court;  and 
that  judgment  be  suspended,  in  the  mean  time.  At  any  time* 
before  the  hearing  of  the  exceptions,  tlie  order  may  be  revoked 
or  modified*  upon  notice,  in  court  or  out  of  court,  by  the  judge 
who  made  it;  or  it  may  be  set  aside  for  irregularity,  by  the 
court,  at  any  term  thereof.  Unless  it  is  so  revoked  or  set  aside, 
the  exceptions  must  be  heard  upon  a  motion  for  a  new  trial, 
which  must  be  decided  by  the  appellate  division.  The  motion  is 
deemed  to  have  be<Mi  made,  when  the  order  was  granted;  and 
either  party  may  notice  it  for  hearing  at  a  term  of  the  appellate 
division,  upon  the  exceptions. 

L.  1896,  ch.  946. 

I  lOOl.  [Ant'd,  1896.]  Motion  for  new  trial  by  the  appel- 
late division,  when  trial  was  by  court  or  referee. 

Where  the  decision  or  report,  rendered  upon  the  trieJ  of  an 
issue  of  fact  by  the  court,  without  a  jury,  or  by  a  referee, 
directs  an  interlocutory  judgment  to  be  entered;  and  further 
proceedings  must  be  taken,  before  the  court,  or  a  judge  thereof, 
or  a  referee,  before  a  final  judgment  can  be  entered,  a  motion 
for  a  new  trial,  upon  one  or  more  exceptions,  may  be  made  at 
a  term  of  the  appellate  division  of  the  supreme  court,  after  the 
entry  of  the  interlocutory  judgment,  and  before  the  commence- 
ment of  the  hearing  directed  therein.  The  time  within  which 
the  party  must  except,  for  that  purpose,  to  a  ruling  of  law,  made, 
upon  such  a  trial,  by  the  judge  or  the  referee,  after  the  close  of 
the  testimony,  is  ten  days  after  service  of  a  copy  of  the  deci8i(»n 
or  report,  and  notice  of  the  entry  of  the  interlocutory  judgment 
thereupon. 

L.   1805.  ch.  946. 

9  1002.  IVhen  motion  for  neir  trial  to  be  made  at  spe-> 
cial  term.     Restrictions  titerenpon. 

In  a  case,  not  specified  in  the  last  three  sections,  a  motion  for 
a  new  trial  must,  in  the  first  instance,  be  heard  and  decided  at 
the  special  term.  But  where  it  is  founded  upon  an  allegation  of 
error,  in  a  finding  of  fa<"t,  or  ruling  upon  the  law.  made  by  the 
judge  upon  the  trial,  it  cannot  be  made  unless  notice  therefor 
be  given  before  the  expiration  of  the  time  within  which  an 
appeal  can  be  taken  from  the  judgment,  and  it  cannot  be  heard 
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at  a  special  term  held  by  another  judge;  unless  the  judge,  who 
pi^sided  at  the  trial,  is  dead,  or  his  term  of  office  has  expired, 
or  he  is  disqualified  for  any  reason,  or  he  specially  directs  the 
motion  to  be  heard  before  another  judge.  And  a  trial  by  a 
referee  cannot  be  reviewed,  by  a  motion  for  a  new  trial,  founded 
upon  such  an  allegation,  except  in  a  case  specified  in  the  last 
section. 

S  10O3.  [Am*a,  1895.]  Application  of  tlilit  article  to  trlaln 
of  Mpeclflc  qaestlona  by  Jnryi  speelal  proTlalons  appllca* 
ble   thereto. 

The  provisions  of  this  article,  relating  to  the  proceedings  to 
review  a  trial  by  a  jury,  are  applicable  to  the  trial,  by  a  jury, 
of  one  or  more  specific  questions  of  fact,  arising  upon  the  issues, 
in  an  action  triable  by  the  court.  But,  except  in  a  case  specified 
in  section  970  of  this  act,  a  new  trial  may  be  granted,  as  to  some 
of  the  questions  so  tried,  and  refused  as  to  the  others;  and  an 
error,  in  the  admission  or  exchision  of  evidence,  or  in  any  other 
ruling  or  direction  of  the  judge,  upon  the  trial,  may,  in  the  dis- 
cretion of  the  court  which  reviews  it.  be  disregarded,  if  that 
court  is  of  opinion,  that  substantial  justice  does  not  require  that 
a  new  trial  should  be  granted.  Where  the  judge,  who  presided 
at  the  trial,  neither  entertains  a  motion  for  a  new  trial,  nor 
directs  exceptions,  taken  at  the  trial,  to  be  heard  at  a  term  of 
the  appellate  division  of  the  supreme  court,  a  motion  for  a  new 
trial  can  be  mad,e  only  at  the  term,  where  the  motion  for  final 
judgment  is  made,  or  the  remaining  issues  of  fact  are  tried,  as 
the  case  requires. 

L.  1895,  ch.  946.    See  ante,  S  ^^^ 

{  10O4.  Motion  for  ne^vr  hearlnir*  after  trial  of  specillc 
qneatlona  "by  a  referee. 

In  an  action  triable  by  the  court,  where  a  reference  has  been 

made,    to   report   upon   one  or   more   specific   questions   of   fact, 

involved  in  the  issue,  a  motion  for  a  new  hearing  may  be  made 

at  a  special  term,  at  any  time  before  the  hearing  of  a  motion 

for  final  judgment,  or  the  trial  of  the  remaining  issues  of  fact. 

The  motion  must  be  made  upon  affidavits,  unless  the  court,  or 

a  judge  thereof,  directs  a  case  to  be  prepared  and  settled. 

9  10O5.  Final  Judgrment,  etc.,  not  stayed,  by  motion  for 
a  new  trial.     Motion  may  be  beard  afterwards. 

The  entry  of  final  judgment,  and  the  subsequent  proceedings 
to  collect  or  otherwise  enforce  it,  are  not  stayed  by  an  exception, 
the  preparation  or  settlement  of  a  case,  or  a  motion  for  a  new 
trial,  unless  an  order  for  such  a  stay  is  procured  and  served, 
and  the  entry,  collection,  or  other  enforcement  of  a  judgment 
does  not  prejudice  a  subsequent  motion  for  a  new  trial.  Where 
a  new  trial  is  granted,  the  court  may  direct  and  enforce  restitu- 
tion, as  where  a  judgment  is  reversed  upon  appeal. 

L.   1832,  ch.  128,  {  1  (4  Edm.  820),  am'd. 

f  lOOO.  Tl^hen  exception  not  to  prejudice  motion  for  new 
trial. 

The  taking  of  an  exception,  upon  a  trial  by  a  jury,  or  the  state- 
ment thereof  in  a  case,  as  prescribed  in  this  a'-ticle,  does  not 
prejudice  a  motion  for  a  new  trial,  on  the  ground  that  the  ver- 
dict was  contrary  to  evidence;  but  such  a  motion  mai    be  made, 
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before  or  after  the  hearing  of  the  exception;  or,  in  the  discretion 
of  the  court  before  which  the  exception  is  board,  at  the  time 
of  the  hearing. 

2  B.   S.  422.   i  76   (2  Edm.  440).  amU 

I  1007.  rAin*d  1883,  1884«  lOOO.I  Notes  of  stenoflrraplk^r 
may  be  treated  as  minutes  of  the  Jadice. 

The  notes  of  an  official  stenographer,  or  assistant-stenograph*: r, 
taken  at  a  trial,  when  written  out  at  length,  may  be  treuied,  in 
the  discretion  of  the  judge,  as  minutes  of  the  judge  upon  the 
trial,  for  the  purposes  of  this  article. 

See  II  83-87,  aute.  Am'd  by  L.  1900,  ch.  05.  Also  partly  repealed  by 
U  1900,  ch.  35.  See  CouBoUdateil  Luwh,  tit.  Judiciary  Law,  |  305.  ^e« 
aote  62  of  notes  of  Board  of  Statutory  CooBolldatiou  at  eiid  ot  code. 
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TITIJB  IL 
TriaLi  without  a  Jury. 


8m.  1M6.  If  trial  by  Jwy  walTed.  action  moat  Im  triad  by  tb% 
1000.  Trial   by  jury;   bow  waived. 

1010.  Declalon  upon  trial  by  tbe  coart,  wben  to  be  filed;  oonaaqnaBoa 

of  failure. 

1011.  Baferenee  by  coneent;  when  and  bow  made. 

1012.  QuallflcatloD  of  tbe  last  eectlon. 

1018.  Oompalaory  reference  for  tbe  trial  of  iMuee;  in  what  eaiee  it  may 

be  made. 
1014.  ProceedlDga  wbere  tbe  reference  Is  for  trial  of  part  of  tbe  issaea. 
1016.  Compolaory  reference  npon  questions  incidentally  arising. 

1016.  Referee  to  be  sworn. 

1017.  Witnesses  may  be  subpoenaed. 

1018.  General  powers  of  a  referee    upon  a  trial. 

1019.  Referee's  report;  wben  to  be  made;  consequence  of  failure. 

1020.  Double  or  otber  increased  damages. 

1021.  Decision  of  court  or  report  of  referee,  upon  trial  of  denattas. 

1022.  Id.:  upon  trial  of  tbe  wbole  issue  of  fact. 

1023.  Parties    may    require    court    or    referee    to    determine    particular 

questions. 
lQ2i.  Qnallflcations  of  a  referee. 
102&.  SeTeral  referees  may  be  appointed. 
1026.  Proceedings  regulated  where  there  are  soTeral  ref areas. 

S  1008.  [Ans'd,  1877.]  If  trial  by  Jury  waived,  aotl^a 
■aaiat  b*  tried  by  the  court. 

In  an  action  triable  by  a  jury,  if  the  panties  waiye  the  trial, 
by  a  jury,  of  the  issue*  of  fact,  the  action  must  be  tried  by  the 
court,  without  a  jury;  unless  a  reference  is  directed,  in  a  case 
prescribed  by  law.  (1)  But  such  an  action,  other  than  to  recover 
damages  for  breach  of  a  contract,  cannot  be  tried  by  the  court, 
without  a  jury,  unless  the  judge,  presiding  at  the  term  where  it 
is  brought  on  for  trial,  assents  to  such  a  trial.  (2)  His  refusal 
60  to  assent  annuls  a  waiver,  made  as  prescribed  in  subdivision 
second,  third,  or  fourth  of  the  next  section. 

(1)  Correaponda  to  Go.  Proc.,  |i  253,  264.    (2)  From  Go.  Proc.,  |  206. 

I  1009.  Trial  by  Jnryi  bovr  waived. 

A  party  may  waive  his  right  to  the  trial  of  the  issue  of  fact, 
by  a  jury,  in  any  of  the  following  modes: 

1.  By  failing  to  appear  at  the  trial. 

2.  By  filing  with  the  clerk  a  written  waiver,  signed  by  the 
attorney  for  the  party. 

8.  By  an  oral  consent  in  open  court,  entered  in  the  minutes. 

4.  By  moving  the  trial  of  the  action,   without  a  jury,  or,   if 
^e  adverse  party  so  moves  it,  by  failing  to  claim  a  trial  by  a 
jury,  before  the  production  of  any  evidence  upon  the  trial. 
Oo.  Free.,   remainder  of  9  206,   am'd. 

I  lOlO.  Deelalon  upon  trial  by  tbe  eoart,  wbea  to  be 
flledi  coaaea'neace  of  fsiilare. 

Upon  a  trial,  by  the  court,  of  an  issue  of  fact  or  of  law, 
its  decision,  in  writing,  must  be  filed,  in  the  clerk's  office,  within 
twenty  days  after  the  final  adjournment  of  the  term,  where  the 
issue  was  tried.  If  It  is  not  so  filed,  either  party  mav  move,  at 
a  special  term,  for  a  new  trial  upon  that  ground.  If  the  decision 
has  not  been  filed,  when  the  motion  is  heard,  the  court  must 
make  an  order  for  a  new  trial,  either  absolutely,  or  unless  it  is 

*  Srror  la  eagrosslnc  far  .  "  iasiMS." 
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filed,   within  a  time  specified  in  the  order.     If  an  order  for  a 
new  trial  is  made,  or  a  contingent  order  for  a  new  trial  becomes 
absolute*  the  costs  of  the  former  trial  abide  the  event. 
Co.  Proc.,  part  of  |  267,  am'd. 

S  1011.  [Am'dy  1878.]  Reference  by  consent y  when  and 
lioifr  made* 

Except  in  a  case  specified  in  the  next  section,  the  whole  is»ue, 
or  any  of  the  issues  in  an  action,  either  of  fact  or  of  law,  u^ust 
be  referred,  upon  the  consent  of  the  parties,  manifested  by  a 
written  stipulation,  signed  by  their  attorneys,  and  filed  with  the 
clerk.  Where  the  stipulation  does  not  name  the  referee,  he  may 
be  designated  by  the  court,  on  motion  of  either  party.  Where 
the  stipulation  names  the  referee,  the  clerk  must  enter  an  order, 
of  course,  referring  the  issue  or  issues  for  trial,  to  that  person 
only.  If  the  referee  named  in  a  stipulation  refuses  to  serve, 
or  if  a  new  trial  of  an  action  tried  by  a  referee  so  named  is 
granted,  the  court  must  appoint  another  referee,  unless  thk  stipu- 
lation expressly   provides  otherwise. 

Id.,  I  270,  and  part  of  f  273,  with  auitsodmeiit. 

I  1012.  [Am'dy  1808.]     dnallllcatlon  of  the  last  section. 

But  a  reference  shall  not  be  made,  of  course,  upon  the  con* 
sent  of  the  parties,  in  an  action  to  annul  the  marriage,  or  for  a  • 
divorce  or  a  separation;  or  an  action  against  a  corporation,  to  ob- 
tain a  dissolution  thereof,  the  appointment  of  a  receiver  of  its 
property,  or  the  distribution  of  its  property,  unless  it  is  brought 
by  the  attorney-general;  or  an  action  wherein  a  defendant,  to  be 
affected  by  the  result  of  the  trial,  is  an  infant.  In  a  case  speci- 
fied in  this  section,  where  the  parties  consent  to  a  reference,  the 
court  may,  in  its  discretion,  grunt  or  refuse  a  reference;  and, 
where  a  reference  is  granted,  the  court  must  designate  the  referee. 
If  the  referee,  thus  designated,  refuses  to  serve,  or  if  a  new  trial 
of  an  action  tried  by  a  referee,  so  designated,  is  grantcnl,  the 
court  must,  upon  the  application  of  either  party,  appoint  another 
referee. 

Id.,  i  273;  L.  1808.  ch.  317.     In  effect  Sept.  1.  1808.     See  Bale  70. 

I  1013.  Compvlffory  reference  for  tlie  trial  of  Isnuea;  in 
firhat  cases  It  may  be  made. 

The  court  may,  of  its  own  motion,  or  upon  the  application  of 
either  party,  without  the  consent  of  the  other,  direct  a  trial  of 
the  issues  of  fact,  by  a  referee,  where  the  trial  will  require  the 
examination  of  a  long  account,  on  either  side,  and  will  not 
require  the  decision  of  difficult  questions  of  law.  In  an  action, 
triable  by  the  court,  without  a  jury,  a  reference  may  be  made, 
as  prescribed  in  this  sectiofi,  to  decide  the  whole  issue,  or  any 
of  the  issues;  or  to  rejiort  the  referee's  finding,  upon  one  or  more 
specific  questions  of  fnct,  involved  in  the  issue. 

Id.,   part  of   {  271.   am'd. 

AppUeH  to  City  Court  of  New  York,  L.  1896.  ch.  054.  f  2. 

I  1014.  Prooeedlnffs  where  tbe  reference  Is  for  trial  of 
part  of  the  ii»«ne«. 

Wliere  a  reference  is  made,  as  prescribed  in  the  last  section, 
to  report  uihui  a  si)ecific  question  of  fact,  involved  in  the  issue, 
and  the  determination  of  one  or  more  other  issues  is  necessary, 
in  order  to  enable  the  court  to  render  judgment,  they  must  be 
tried,  eitlier  before  or  after  the  filing  of  tlieveport.  as  the  court 
dire<'ts,  and  either  by  a  jury,  or  by  the  court,  without  a  jury, 
as  the  case  requires.  Where  they  are  tried  by  a  jury,  application 
for  judgment  must  be  made  upon  the  verdict  and  the  report. 

Substitute  for  part  of  Co.   Pruc..    i   272. 

2S0 


c.  10,  t.  2  RKFERENCES.  §§  1015-13 

I  1016.    Gontpulvorr  reference  upon  queBttoiui  Ineidemt- 

The  court  may  likewise,  of  its  own  motion,  or  upon  the  appli' 
cation  of  either  party,  without  the  consent  of  the  other,  direct  a 
reference  to  take  an  account,  and  report  to  the  court  thereon, 
either  with  or  without  the  testimony,  after  interlocutory  or  final 
judgment,  or  where  it  is  necessary  to  do  so,  for  the  information 
of  the  court;  and  also  to  determine  and  report  upon  a  question 
of  facL  arising  in  any  stage  of  the  action,  ~  upon  a  motion,  or 
otherwise,  except  upon  the  pleadings. 

0».  Proe.,  I  271,  sabd.  3  and  8.     See  {  1282.  poet. 

S  lOltt.    Referee  to  be  ■'vrorn. 

A  referee,  api)ointed  as  prescribed  in  either  of  the  foregoing* 
sections  of  this  title,  must,  before  proceeding  to  hear  the  testi- 
mony, be  sworn  faithfully  and  fairly  to  try  the  issues,  or  to 
determine  the  questions  referred  to  him,  as  the  case  requires, 
and  to  make  a  just  and  true  report,  according  to  the  best  of  his 
understanding.  The  oath  may  be  administered  by  an  officer 
specified  in  section  842  of  this  act.  But  where  all  the  parties, 
whose  interest  will  be  affected  by  the  result,  are  of  age,  and 
present,  in  person  or  by  attorney,  they  may  expressly  waive  the 
referee's  oath.  The  waiver  may  be  made  by  written  stipulation, 
or  orally.    If  it  Is  oral,  it  must  be  entered  in  the  referee's  minutes. 

a  B.  8.  384,  I  44  (2  Bdm.  890).  am'd. 

S  1017.   'Witnesses  may  be  subpoenaed. 

A  witness  may  be  subpoenaed  to  attend  before  a  referee,  ap> 
pointed  as  prescribed  in  either  of  the  foregoing  sections  of  this 
title,  to  testify,  and,  in  a  proper  case,  to  brins  with  him  a  book, 
document,  or  other  paper,  as  upon  a  trial  by  the  court. 

Id.,  I  4S,  am'd. 

I  1018.    General  povrers  of  a.  referee  npon  a.  trial. 

The  trial,  by  a  referee,  of  an  issue  of  fact,  or  of  an  issue  of 
law,  must  be  Drought  on  upon  like  notice,  and  conducted  in  like 
manner,  and  the  papers  to  be  furnished  tnereupon  are  the  same, 
and  are  furnished  In  like  manner,  as  where  the  trial  is  by  the 
court,  without  a  jury.  The  referee  exercises,  upon  such  a  trial, 
the  same  powers  as  the  court,  to  grant  adjournments,  to  pre- 
serve order,  and  punish  the  violation  thereof.  Upon  the  trial 
of  an  issue  of  fact,  the  referee  exercises  also  the  same  power  as 
the  court,  to  allow  amendments  to  the  summons,  or  to  the 
pleadings;  to  compel  the  attendance  of  a  witness  by  attachment; 
and  to  punish  a  witness  for  a  contempt  of  court,  for  non-attend- 
ance, or  refusal  to  be  sworn,  or  to  testify.  Upon  the  trial  of 
an  issue  of  law,  the  referee  exercises  the  same  power  as  the 
court,  to  permit  a  party  in  fault  to  plead  anew  or  amend;  to 
direct  the  action  to  be  divided  into  two  or  more  actions;  to 
award  costs,  and  otherwise  to  dispose  of  any  question,  arising 
upon  the  decision  of  the  issue  referred  to  hira.  The  powers, 
conferred  by  this  section,  are  exercised  in  like  manner,  and  upon 
like  terms,  as  similar  powers  are  exercised  by  the  court,  upon 
a  trial. 

Fiisl  tbree  eenteDces  from  tbe   fLrat  three   ■entencea  of   Go.   Proc.,   f  a72| 
la  new.    The  last  aentenee  but  one  refera  to  f  407,  aate. 
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I  IMS.   [Am'd,  1882.]     Ref «?««>•  report  |  wltea  to  be 
•omsequenee  of  failure.  < 

Upon  the  trial,  by  a  referee,  of  an  Issue  of  fact,  or  an  issue, 
of  law,  or  where  a  reference  is  made  as  prescribed  in  section 
one  thousand  and  fifteen  of  this  act,  his  written  report  must  be 
either  filed  with  the  cleric,  or  deliTered  to  the  attorney  for  one 
of  the. parties,  within  sixty  days  from  the  time  when  the  cause 
or  matter  is  finally  submitted;  otherwise  either  party  may 
before  it  is  filed  or  delivered,  serve  a  notice,  upon  the  attorney 
for  the  adverse  party,  that  he  elects  to  end  the  reference.  In 
such  a  case,  the  action  must  thenceforth  proceed,  as  if  tke 
reference  had  not  been  directed;  and  the  referee  is  not  entitled 
to  any  fees.  . 

Go.  Proc.,  laBt  sent^Dce  of  |  278. 


I  loao.    Double  or  otber  Increased  dau&affes. 

Where  the*  double,  treble,  or  other  increased  damages  are 
given  by  statute,  the  decision  of  the  court,  or  the  report  of  the 
referee,  must  specify  the  sum  awarded  as  single  damages,  and 
direct  judgment  for  the  increased  damages. 

Sm  i  1184,  post. 

I  lOai.  [Auft'd,  1885.]  DecUiom  of  eourt  or  report  of 
referee,  upon  trial  of  demurrer. 

The  decision  of  the  court,  or  the  report  of  a  referee,  upon  the 
trial  of  a  demurrer,  or  upon  the  trial  of  the  issues  of  fact  or  law, 
where  a  nonsuit  is  granted,  must  direct  the  final  or  interlocutory 
judgment  to  be  entered  thereupon,  and  in  any  such  case  it  shall 
not  be  necessary  for  the  court  or  referee  to  make  any  finding 
of  fact.  Where  it  directs  an  interlocutory  judgment,  with  leave 
to  the  party  In  fault  to  plead  anew  or  aniend,  or  permitting  the 
action  to  be  divided  into  two  or  more  actions,  and  no  other  issue 
remains  to  be  disposed  of,  it  may  also  direct  the  final  judgment 
to  be  entered  if  the  party  in  fault  fails  to  comply  with  any  of 
the  directions  given  or  terms  imposed. 

SobttUated  f«  Qo.  Pr«e.,  p«rk  of  f  287;  L.  1686,  eh.  MS. 

§  1022.  [Am'd,  188B,  1903.]  Deeislou  of  court  or  report  of 
referee  up<>m  trial  of  the  -whole  lM»ue  of  faot. 

The  decision  of  the  court  or  the  report  of  a  referee  upon  the 

trial  of  the  whole  issues  of  fact  must  state  separately  the  facts 

found  and  the  conclusions  uf  law,  and  direct  the  judgment  to  be 

entered  thereon,   which  decision  so  filed  shall  form   part  of  t!ie 

judgment  roll.    In  an  action  whore  the  costs  are  in  the  discretion 

of  the  court  the  decision   or  report  must  award   or  deny   costs, 

and  if  it  awards  cof^ts  it  must  designate  the  party  to  whom  the 

costs  to  be  taxed  are  awarded. 

L.   1805,  ch.  046;  L.  1903.  ch.  85.     Seo  §  OOl 

I  1023.  [Added,  1804.]  Partlea  mar  require  court  or 
referee  to  determine  particular  questions. 

Before  the  cause  is  finally  submitted  to  the  court  or  the  referee, 
or  within  such  time  afterwards,  and  before  the  decision  or  re- 
port is  rendered,  as  the  court  or  referee  aUov/s»  the  attorney  for 
either  party  may  submit,  in  writing,  a  statement  of  the  facts, 
which  he  deems  established  by  the  evidence,  and  of  the  rulings 

•  Thi8  word  lusi-rtod  by  error  In  engru«slng. 
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upon  questions  of  law,  which  he  desires  the  court  or  the  referee 
to  make.  The  statement  must  be  in  the  form  of  distinct  propo- 
sitions of  law,  or  of  fact,  or  both,  separately  stated;  each  of 
which  must  be  numbered,  and  so  prepared,  with  respect  to  its 
lergth,  and  the  subject  and  phraseology  thereof,  that  the  court 
or  referee  may  conyeniently  pass  upon  it.  At  or  before  the  time, 
when  the  decision  or  report  is  rendered,  the  court  or  the  referee 
must  note,  in  the  margin  of  the  statement,  the  manner  in  which 
each  proposition  has  been  disposed  of,  and  must  either  file,  or 
return  to  the  attorney,  the  statement  thus  noted;  but  an  omis^ 
sion  so  to  do  does  not  afifect  the  yalidity  of  the  decision  or  report. 
An  exception  may  be  taken  to  a  refusal  of  the  court  or  referee  to 
find  any  request  thus  submitted. 
U  1904.  eb.  481.    Id  effect  Sept.  1,  1904. 

S   1024.   [Ain'd,  190S.]    C^VAlIllcmtloiis  of  a  referee. 

A  referee,  appointed  by  the  court,  must  be  free  from  all  just 
objection:  and  no  person  shall  be  so  appointed,  to  whom  all  the 
parties  object,  except  in  an  action  to  annul  a  marriage,  or  for  a 
divorce,  or  a  separation.  A  judge  cannot  be  appointed  a  referee, 
in  an  action  brought  in  a  court,  of  which  he  is  a  judge,  except  by 
>he  written  consent  of  the  parties;  and,  in  that  case,  he  cannot 
receive  any  compensation  as  referee.  No  person  shall  be  appointed 
a  commissioner  of  estini<ite  and  appraisement  in  condemnation  or 
street  opening  proceedings  or  referee,  in  the  first  or  second 
judicial  districts,  in  an  action  or  special  proceeding,  who  holds  the 
position  of  clerk,  private  secretary,  secretary,  or  stenographer  to 
any  justice  or  judge  of  a  court  of  record,  or  to  any  board  of  jus- 
tices or  judges  of  such  a  court  in  any  department  where  such 
justice  or  judge  is  engaged  in  the  discharge  of  the  duties  of  his 
office. 
Co.  Proc.,  part  of  |  278;  U  1905,  cb.  436.    In  effect  Sept.  1,  190S. 

f  1026.  Several  referees  may  be  appointed. 

Where  the  court  is  authorized  to  appoint  a  referee,  it  may,  in 
its  discretion,  appoint  either  one  or  three  And  where  a  refer- 
ence is  made  by  consent  of  the  parties,  they  may  select  any  num- 
ber of  referees,  not  exceeding  five. 

Sabstltnte  for  Co.  Proc.,  part  of  |  273. 

I  1020.  Proceedlnira  reinilated  where  there  are  several 
referees. 

Where  the  reference  is  to  more  than  one  referee,  all  must  meet 
together,  and  hear  all  the  allegations  and  proofs  of  the  parties; 
but  a  majority  may  appoint  a  time  and  place  for  the  trial,  decide 
any  question  which  arises  upon  the  trial,  sign  a  report,  or  settle 
a  case.  Either  of  them  may  administer  an  oath  to  a  witness; 
and  a  majority  of  those  present,  at  a  time  and  place  appointed 
for  the  trial,  may  adjourn  the  trial  to  a  future  day. 
a  B.  &  aS4,  i  46  C2  Bdm.  890). 
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TITLE  HI. 

Trial  JTurors,  except  in  Kew-York  and  Kings^  counties;  mode 
of  selecting  them,  and  of  procuring  their  attendance. 

Article  1.  QaftUficatloDs  and  exemptions  of  trial  Jurors. 

2.  Mode  of  selecting,  drawing,  and  procuring  tbe  attendance  of  trial 

Jurors,  in  ordinary  casen. 
8.  Mode  of  striking  and  procuring  a  special  Jury,  and  of  procuring  a 

foreign  Jury. 
4.  Penalties  for  non-attendance. 

^  ARTICLE  FIRST. 

Qualifioations  and  exemptions  of  trial  jurors. 

Sec.  1027.  Qualifications  of  trial  Jurors. 

1028.  Addlti<MiaI  provittiou  respecting  property  qualiflcatiOD. 

3029.  Ortaln  public  oCBcers  dlsquallflcHl. 

1030.  Persons  entitled  to  claim  exemption  from  serrice. 

1031.  Evidence  of  exdmption  in  certain  cases. 

1032.  When  Juror  to  be  discharged  from  serving. 

1033.  When  Juror  to  be  excused  from  serving. 

1034.  Application    of    this    article,    as    respects    New -York    and    Kings 

counties. 

If  1027-1034.  [Repealed  by  L.  1900,  ch.  35.  See  Consoli- 
dated Laws.  tit.  Judiciary  Law,  ftg  602,  503,  544»  546-548,  550, 
500,  600,  680,  687.] 
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ARTICIiB    SC:CONI>. 

Mode  of  selecting,  drawing,  and  procuring  the  attendance  of  trial 

jurors,  in  ordinary  cases. 

$i«c.  1035.  Certain  town  officers  to  make  lists  of  trial  jarors. 

1036.  Names  of  jarors  to  be  taken   from  assessment-roll. 

1037.  Duplicate  jury  lists  to  be  made  and  filed. 

1038.  County  clerk  to  make  and  deposit  ballots. 

1039.  County  clerk  to  destroy  old  ballots. 

11)40.  Jurors  so  returned    to  serve  for   three  years. 

1041.  Wards   of   certain   cities   to   be   considered    towns.     Rule   In   other 

cities. 

1042.  When   and  how  many  jurors,   for   courts  of  record,   to  be  drawn. 

1043.  N'othi*  of  druwins. 

1044.  Sheriff  and  county  judge  to  attend  dra^lni?. 

1045.  Sheriff  or  county  judge,  not  appearing,  to  be  again  notified,  etc. 

1046.  Certain   officers  re<iuired  to  be  preMeiit   at  drawing. 

1047.  Mode  of  drawing  jurors;   minute  of  drawing;   lUit  to  be  delivered 

to  sheriff. 

1048.  Sheriff  to  notify  Jurors  and  make  return. 

1040.  Applicants  to  be  funilshed  with  copies  of  jury  lists. 

1050.  Names   of  jurors   who  have  served,   to   be  kept  In    separate  box. 

1051.  Jurors  to  be  dra^m   from   that  box,    when   first  box  is  exhausted. 

1052.  A   third  Jury   box   to  be   kept. 

1053.  When    old    Iwllots    therein    to   be   destroye<1    and    new   ballots   de- 

posited. 

1054.  Jurors,   when  to  be  drawn  from  third  box. 

1055.  Application  of  certain   provisions  to   trial  Jurors. 

1056.  Justice   of    supreme    court,    or   county    judge,    may    order   drawing 

of   additional   Jcrors.  ^ 

1057.  Proceedings   upon    such    order. 

1058.  For  what  courts,  and  by  whom,  additional  jurors  may  be  ordered, 

1059.  How  such  additional  jurors  drawn  and  notified. 

1060.  Power  of  connty  judge,   as   to  attendance  of  Jurors. 

1061.  Powers  of  deputy  connty  clerk,   under   tlils  attlrle. 

1062.  This  article  not  fipplicable  to  New  York  and  Kings  counties. 

H  KK15-1040.  [Repealed  by  L.  19()9,  ch.  So.  See  Consoli- 
dated Laws,  tit.  Judiciary  Law,  §§  500,  501,  505,  50G,  508-512.] 

I  1041.  [Repealed  by  L.  1900,  chs.  STy  and  (j«.  See  Con- 
8oUdated  Laws,  tit.  Judiciary  Law,  §  507.  See  also  Code  of 
Criminal  Procedure,  §  229.] 

If  1042-1054.  [Repealed  by  L.  1909,  ch.  35.  See  Consoli- 
dated I^ws,  tit.  Judiciary  Law,  §§20,.  513-520,  528,  530,  543, 
545.  J 

I  1055.  [Am*d,  lOOtt.]  Applieatlon  of  certain  provisions 
to   trial   Jnror*. 

The  provisions  of  title  five  of  this  chapter  apply  to  each  per-, 
son  notified  by  the  sheriff  as  provided  by  section  five  hundred 
and  thirty-seven  of  the  judiciary  law. 

Am  d  by  L.  1009,  chs.  65  and  240,  f  84.  Also  partly  repealed  by  L.  1909. 
ch.  3S.  See  Tonsolidated  Laws  tit.  Jadieiary  l4iw,  |  637.  See  note  53  of 
notes  of  Board  of   Statutory  Consolidation  at  end  of  code. 

If  1060-1062.  [Repealed  by  L.  1909,  ch.  35.  See  Consoli- 
dated Laws.  tit.  Judiciary  Law,  §§  513,  527-532,  535,  538.  539, 
542,  543,  545,  565,  590,  680.] 
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ARTICLB   THIRD. 

Afode  o/  striking  aTid  procuring  a  special  jury ^  and  of  procuring 

aforeigtijury. 

Sec.  1068.  What  courts  may  order  a  special  Jury  to  be  atnick. 

1064.  Party  obtaining  order  to  give*  eight  days'   notice, 

loeo.  Mode  of  striking  Jury. 

1066.  Juroi-a  BO  drawn  to  be  notlfled  to  attend. 

1067.  Jury  to  be  formed  as  In  other  cases. 

1068.  Provision  where  clerk  or  commissioner  of  jurors  is  interested. 
1068.  Party  applying  for  special  Jury  to  pay  expenses. 

1070.  Copy  of  order  for  foreign  jury  to  be  delivered  to  sherlfl 

1071.  Mode  of  obtaining  a  foreign  jury. 

1  1068.  [Am'd,  180S.]  IVl&At  courts  may  order  a  apeelAl 
imry  to  be  strnck. 

Where  it  appears  to  the  court,  that  a  fair  and  impartial  tria] 
of  an  issue  of  fact,  triable  b.r  a  jury,  joined  In  an  action,  pending 
in  the  supreme  court,  cannot  be  had  without  a  struck  jury,  or 
that  the  imi>ortance  or  intricacy  of  the  case  requires  such  a  jury, 
the  court  must  make  an  order,  upon  notice,  directing  a  special 
jury  to  be  struck,  for  the  trial  of  the  issue.  The  order  mus^ 
specify  the  term,  and  it  may  specify  a  particular  day  in  the 
term,  when  the  jurors  must  attend. 

2  R.  S.  418,  S  46  (2  Edm.  436).  as  am'd  by  L.  1857,  ch.  530.  further 
am'd;  L.  1806,  cb.  946. 

§  1004.  [Am'd,  189B.]  Party  obtslnlmflr  order  to .  vivo 
elvbt  days'  notloe. 

Unless  the  order  specifies,  or  directs  the  officer,  who  is  to 
strike  the  jury,  to  fix  a  time  for  the  parties  to  attend,  the  party 
obtaining  it  must  giye  at  leost  eight  days*  notice  of  the  time 
when  he  will  attend,  before  the  dork  of  the  county  in  which  the 
action  is  triable,  or,  if  it  is  triable  in  the  city  and  county  of  New- 
York,  or  the  county  of  Kings,  before  the  commissioner  of  jurors, 
for  the  purpose  of  having  the  jyry  struck. 
L.  1885,  ch.  946. 

I  1066.    [Am*d,  1877.]     Mode  of  atrlklnir  l«ry. 

At  the  time  appointed,  the  clerk,  or,  in  his  absence,  the  deputy* 
clork,  or  the  commissioner,  as  the  case  requires,  must  attend  at 
his  office,  with  the  original  lists  or  books,  filed  or  kept  in  his  office, 
as  required  by  law,  containing  the  names  of  the  persons  who  ar<» 
then  liable  to  serve  as  trial  furors;  and,  in  the  presence  of  the 
parties,  or  their  attorneys  or  counsel,  must  strike  a  trial  Jury, 
as  follows: 

1.  The  clerk,  deputy-clerk,  or  commissioner,  must  select  from 
the  lists  or  books,  the  nnm^s  of  forty -eiarht  persona,  whom  he 
deems  most  indifferent  between  the  parties,  and  best  qualified 
to  try  the  issue;  and  must  make  and  certify  a  list  of  those 
names. 

2.  The  party,  on  whose  application  the  special  jury  was  directe*! 
to  b^  struck,  or  his  attorney  or  counsel,  may  then  first  strike 
from  the  list  one  name;  the  adverse  party  or  his  attorney  or 
counsel  may  then  strike  therefrom  one  name;  and  so  alternately, 
until  each  party  has  stricken  out  twelve  names. 

.3.  If  either  narty  fails  to  attend,  at  the  time  and  place  of 
Btriking  the  jury,  or  neglects  to  strike  out  a  name,  the  clerk, 
deputy-clerk,  or  commissioner,  mniti  strike  for  him. 
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4.  The  clerk,  depaty-clerk,  or  commissioner,  must  thereupon 
make  out  a  list  of  the  names  of  the  twenty-four  persons  not 
stricken  vut,  and  must  certify  that  it  is  a  correct  list  of  the  per- 
sons drawn  to  serye  as  jurors,  pursuant  to  the  order  of  the  court. 
He  must  immediately  deliver  the  list  so  certified,  and  a  certified 
copy  of  the  order,  to  the  sheriff  of  the  county.  If  the  list,  from 
any  ward  or  town,  cannot  bi^  found,  the  clerk  must  make  a  new 
list  from  the  ballots  then  in  use  for  jurors  for  that  ward  or 
town,  and  must  use  that  list,  upon  striking  the  jury,  in  place  of 
the  orifiinal  list. 

2  R.  S.  418,  I  48,  B>  ani*d  by  L.  1876.  ch.  68. 

§  1066.    Jurors  bo  dra^rn  to  be  notified,  to  attend. 

The  sheriff  must  notify  the  persons  whose  names  are  contained 
in  the  list;  and  must  retprn  tne  names  of  those  notified,  to  the 
term,  at  which  they  are  required  to  attend,  as  prescribed  by  law 
for  notifying  and  returning  ordinary  trial  jurors. 

Id.,  f  40.    Bee  L.  18S8,  ch.  822,  |  86,  as  modified  by  L.  1878,  ch.  166»  S  1. 
9    lOer.     [Am'd,    XSaS.]      Jury   to    be    formed   as   in    otber 


Prom  the  persons  so  notified  and  attending,  a  jury  must  be 
forme<l  for  tne  trial,  and  the  issue  must  be  tried,  as  prescribed  in 
this  chapter  with  respect  to  an  ordinary  jury  trial.  The  court 
has  the  same  power  to  excuse  or  discharge  a  juror,  and  to  cause 
additional  jurors  to  be  drawn,  or  talesmen  to  attend  as  upon  an 
ordinary  jury  trial.  But  the  court  may,  in  its  discretion,  set 
aside  an  additional  juror  so  drawn,  or  a  talesman,  upon  the  ob- 
jection of  either  party,  without  a  formal  challenge,  but  neither 
party  uhall  have  more  than  two  peremptory  challenges. 

L.  1886,  ch.  846. 

S  1068.  [Am'd,  1884.]  ProT^Ulon  wbere  olerlc  or  eom- 
SBlssloAer  of  Jurors  la  Interested. 

If  It  appears  to  the  court,  to  which  an  application  for  a  special 
jury  is  made,  that  the  clerk,  or  the  commissioner  of  jurors,  as 
the  case  may  be,  is  interested  in  the  action;  or  is  relatea  to 
either  of  the  parties;  or  is  not  indifferent  between  them;  the 
court  must  appoint  two  disinterested  persons  to  strike  the  jury; 
and  the  court  may.  In  its  discretion,  in  any  case  appoint  two  such 
persons  to  strike  such  jury.  The  persons  so  appointed  possess, 
for  the  purposes  of  the  action,  all  the  powers  conferred,  by  this 
article,  upon  the  clerk,  or  the  commissioner  of  jurors. 

Id..  I  61;  L.  1884.  ch.  460. 

(  1068.    Party  applying  for  special  Jary  to  pay  expenses. 

The  expense  of  striking  a  special  jury  must  be  paid  by  the 
party  applying  for  it,  and  shall  not  be  taxed  in  the  costs  of  the 
action. 

Id.,  S  62. 

§  lOTO.  Copy  of  order  for  forelarn  Jary  to  be  dellTered 
to  sberfC 

Where  an  order  for  a  trial  by  a  foreign  jury  Is  made,  a  certi- 
fied copy  thereof  must  be  delivered  to  the  sheriff  of  the  county, 
from  which  it  is  to  be  drawn;  who  must  give  notice  thereof  to 
the  clerk  of  that  county,  and  also,  in  the  city  and  county  of  New- 
YoTkf  or  the  county  of  Kings,  to  the  commissioner  of  jurors,  at 

.2BT 
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least  twenty  days  before  the  first  day  of  the  term,  at  which  the 
foreign  jury  is  required  to  attend. 

2  R.  S.  410,  I  10  (2  Bdm.  427). 

9  1071.    Mode  of  obtatnlnv  a  foreign  Jury. 

The  clerls,  or,  in  the  county  of  Kings,  the  commissioner,  to 
whom  the  notice  is  given,  must  draw  the  names  of  twenty-four 
persons,  in  the  same  manner,  and  in  presence  of  the  same  officers, 
as  prescribed  by  law,  with  respect  to  ordinary  trial  jurors;  except 
that  notice  of  the  drawing  need  not  be  published.  A  certified 
list  of  the  names  drawn  must  be  delivered  to  the  sheriff,^  w^ho 
must  notify  each  person  drawn,  and  make  a  return,  as  in  an 
drdinary  case. 
Id.»  i  11. 
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ARTICLB   FOURTH. 

Penalties  for  non^ttendanoe* 

8ec.  1072.  Fine  to  be  Imposed  for  Don-attendance. 

10T3.  Order  to  show  catwe,  when  Juror  was  not  penonally  notlfled. 

1074.  Id.;  If  default  was  at  trial  term. 

1075.  Duty  of  clerk  and  sheriff. 

1076.  Proceedings  upon  return  of  such  order. 

1077.  When  proceedings  to  ceaee. 

1078.  This  article  not  applicable  to  New*Tork  and  Kings  conntles. 

fl  1072-1078.  [Repealed   by    L.    1909.    ch.    35.     See    ConsoL* 
dated  Laws,  tit.  Judiciary  Law,  §§  551-558,  590,  68a] 
18 
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TITLE  IV. 

Trial  Jurors  in  New- York  and  Eing^  counties;  mode  of  Be- 
lecting  tliem,  and  of  procuring  their  attendance. 

Article  1.  ProTisionB  relating  to  trial  jurors  in  the  city  aod  conoty  of  New- 
York. 
2.  ProTlsIoDfl  relating  to  trial  jarors  In  the  county  of  Kings. 

ARTICIiB  FIRST. 

Provisions  relating  to  trial  jurors  in  the  city  and  county  of  yew- 

York. 

Sec.  1079.  QnaMllcations  of  trial  inron. 

1080.  Who   deemed  a  resident. 

1081.  Persons  exempt  from  serylce. 

1082.  Bvideoce  of  rfgbt  to  exemption  in  certain  eases. 

1083.  Military  officers   reqalred   to   certify   to  commissioner  arsons  per- 

forming full  military   dnty. 

1084.  Jnry  year;  length  of  Jury  service  required  and  allowed. 
1086.  When  court  may  temporarily  excuse  Juror  from  attendance. 

1086.  In  other  cases,  juror  to  be  excused  only  on  showing  certain  facts. 

1087.  Juror  applying  to  court  to  be  excused  must  produce  notice,  etc. 

1088.  SerTlce  In  a  court  not  of  record;  when  an  excuse. 

1080.  Clerk  of  court  to  certify  to  commissioner  as  to  attendance,  excuses, 
fines,  etc.,   of  jurors. 

1090.  Commissioner  of  jurors  to  select  trial  jurors;  his  general  powers. 

1091.  Commissioner   may  appoint  assistants,   etc.;    who  may    administer 

oaths. 

1092.  All  public  officers  required  to  aid  the  commissioner. 
1003.  Expenses  of   commissioner's  office;   how   paid. 

1094.  Ijist  of  jurors  to  be  prepared,   etc.;  commissioner  to  decide  as  to 

exemptions. 
1005.  Persons  may  be  required  to  testify  as  to  jnror's  liability  to  eerre. 

Penalty  for  diiobedience. 

1096.  Commissioner  to  return  lists  to  county  clerk;  correction  of  lists. 

1097.  Old    ballots   to    be   destroyed    and    new   bsUots   deposited;    supple- 

mental lists;   new  ballots  therefor. 
1096.  Number  of  jurors  to  be  drawn  for  each  term  of  court  of  record. 

1099.  When  jurors  to  be  drawn;   what  officers  to  attend  juiy. 

1100.  Notice  of  drawing. 

1101.  Proceedings  if  officers  do  not  appear. 

1102.  When  jury  to  be  drawn  on  adjourned  day. 

1103.  Mode  of  drawing;  minute;  lists. 

1104.  Id.;  where  term  consists  of  two  or  more  parts. 

1105.  Commissioner  may  issue  notice  to  jurors  drawn. 

1106.  Sheriff  to  notify  jurors  and  make  return. 

1107.  Clerk  of  court  to  certify  as  to  mode  of  serrice. 

1108.  Court  may  order  new  panel  to  be  drawn  during  term. 

1109.  Court  of  record   to  fine  juror  for  non-attendance;    power  to  remit 

fine. 

1110.  Juror  may  also  be  arrested  and  compelled  to  serre. 

1111.  Jurors    for    district    courts;    how    selected:    punishment    for    non- 

attendance;   clerk's  duty;  penalty  for  neglect. 

1112.  SborlfT's  jury:   how   selected,    etc. 
1118.  Remitting  and  enforcing  jury  fines. 
1114-1116.   [Repealed.] 

1117.  rncollpcted  fines,  enforcement  of. 

1118.  Commissioner  to  receive  fines;  scconnts  of. 

1119.  Corporation  counsel  to  prosecute,   etc. 

1120.  Penalty,  for  physician  glring  false  certificate.  ^    .    _* 

1121.  Persons  required  to  furnish  Information:  penalty  fOr  reniMl,  eCe. 

1122.  Punishment  for  bribery  of  officer,  etc.,  by  juror  drawn. 
1128.  Id.;   for  officer   accepting  bribes,   etc. 

1124.  Id.;  for  concealing  offer  to  tske  bribe,  etc. 
1126.  False  swearing;  when  perjury. 

81  1070-1113.  [Repealed  by  L.  1900,  ch.  35.  Seo  Consolidated 
Laws,  tit.  Judiciary  Law,  §§  549,  591-595.  597-599,  601-(jr>0. 
Sootion  1()93  is  omitted  because  superseded  by  L.  1901.  ch.  602, 
§  1.  Section  Mil  in  omitted  because  covered  by  Municipal 
Court  Act  (L.  1902,  ch.  580,  §  2:«).l 
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i  1114.  [Repealed,  ch.  343,   L.   1889.] 

I  1115.  [Repealed,   ch.  343,   L.   1889.] 

i  llie.  [Repealed,  ch.   343,   L.  1889.1 

if  1117-1110.  [Repealed    by    L.   19i>9,    ch.    35.     See    Consoli- 
dated Laws,  tit.  Judiciary  Law,   §§  t)(3(M>(>7.] 

f  1120.  [Repealed    by    L.    1909,    ch.    88.     See    Penal    Law, 
f    1232.] 

I  1121.  [Repealed    by    L.    1909,    ch.    35.     See    Consolidated 
Laws,  tit.  Judiciary  Law,  S  596.] 

fl  1182-1125.  [Repealed  by  L.  1909.  ch.  88.    See  Penal  Law, 
II  1233,  1235.] 

261 


112(^1162        JURORS  IN  KINGS  COUNTY.        c.  10,  t.  4,  a.  2 


▲RTICIiB  SBOOIVD. 

Prmnsiom  rdating  to  trial  jurara  in  the  eaunty  of  KingB. 

090.  lias.  QoAllfleatloiii  of  trial  JoTon. 
1127.  PenoDfl  exempt  from  servloe. 
1198.  Evidence  of  right  to  exemption  In  oertatn  OMes. 
1129.  Length  of  Jury  serrice  required.    Notice  to  juror  to  attend. 

1180.  When  <M>urt  to  excuae  Juror  from  servloe. 

1181.  Clerk  of  court  to  oertlfjr  to  comminloner,  as  to  attendance,  exoniei.  worn, 

etc.,  of  jurors. 

1183.  Commisstoner  of  Jurors  to  leleot  trial  Jurors ;  his  general  powers. 
1188.  Id. :  to  receive  fees  and  lines  for  benefit  of  oountj. 

1184.  Supervisors  to  provide  for  his  expenses,  eto. 

1185.  Assessors  to  return  persons  liable,  and  coipmissloner  to  select  Jurors. 
1180.  When  commissioner  to  publish  notice,  anil  receive  evidence  of  exempttOA. 

'   1187.  Commissioner  to  prepare  list,  and  file  traqpcript. 

1188.  Supplemental  lists  may  be  afterwards  maoe. 

1189.  Ballots  to  be  prepared,  and  deposited  in  box. 

1140.  What  officers  to  attend  drawing ;  how  many  Jurors  to  be  drawn. 

1141.  Proceedings  preliminary  to  drawing. 

1143.  Drawing;  now  conducted. 

1148.  Certificate  to  be  made,  and  boxes  sealed  no. 

1144.  Subsequent  drawings ;  how  conducted. 

1145.  Proceedings  when  flrst  box  exhausted. 

1146.  Conunlssioner  to  ti*an8mlt  panel  to  sheriff  t  sheriff  to  notlft  Jnron. 

1147.  Days  for  which  the  Jurors  are  to  be  notlfled.      Kxcwsing  jurons  and 


changing  days  of  thetr  attendance. 
iherUito  make  return  of  Jurors  notlliea. 
1149.  Court  may  at  any  time  order  a  new  panel     How  drawn. 


1160.  Ju^vrs  in  certain  special  proceedings. 

1161.  Compensation  to  Judges,  etc.,  for  services  under  this  article. 
1168.  Court  of  record  to  fine  Juror  for  non-attendance. 

1188.  Juror  may  also  be  arrested,  and  compelled  to  serve. 

1164.  Commissioner  to  notify  Jurors  fined  to  appear ;  board  for  remission  and 

enforcement  of  fines. 
1166.  Commissioner  to  collect  fines,  and  to  make  return  of  unpaid  fines ;  preoepi 

thereupon. 
1156.  Fines,   not  collected  under  precept,  to  be  docketed  and  enforced  as 


Judgments. 
Wh<     "' 


11S7.  When  lien  discharged. 

1188.  Commissioner,  etc.,  corruptly  omitting  name,  Is  guilty  of  felony. 

1169.  Commissioner's  other  wilful  neglect,  a  misdemeanor. 

1100.  Giving  false  information,  or  suppressing  nottoe,  a  mlsd«m< 

1101 .  Penalty  for  physician  giving  false  oertiflcate. 
1168.  Commissioner  to  report  and:  pay  over  money. 


If  1126-1157.  [Repealed  by  L.  1909,  ch.  85.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  §§  2i\  081-683,  680-736.  Section  1134 
is  omitted  because  superseded  by  L.  1902,  cli.  564,  §  6.] 

II  1168-1101.  [Repealed  by  L.  1909,  ch.  88.  See  Penal  Law, 
§§  12:^2,  1234,  1236.] 

I  1102.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Lawg,  tit.  Judiciary  Law,  §§  (iHi,  685.] 


«.  10,  t.  6,  a.  1        FOHMATION  OF  THE  JURY.  |§  1183-«6 

TITLE  V. 

Trial  by  jury, 

JLxtlcle  1.  FomuttoB  of  the  jurj' 
2.  Tbe  Tei\Uct. 

ARTICLE    FIRST. 

Formation  of  the  jury, 

fee.  1168.  Clerk  to  prepue  ballots  of  jaron  for  trUL 
1194.  Clerk   to   draw   tmllots. 
1166.  Mode  of  drawing  ballots. 

1166.  Pervona  drawn,  etc.,  to  form  tbe  jary. 

1167.  Ballota  drawn,   wben  to  be  deposited  in  a  aeoond  box. 

1168.  Id.;  when  to  be  returned  to  the  first  box. 

1168.  Ballota  of  absentees,  etc.,  to  be  returned  to  first  box. 

1170.  New  Jnry  may  be  drawn  while  first  is  empanelled. 

1171.  Wben  talesmen  to  be  procured,  or  Jurors  drawn  from  third  box 

1172.  When  talesmen  to  be  procured. 

1173.  If  sheriff  is  a  party,  court  may  appoint  a  person  to  act  for  him. 

1174.  Doty  of  sheriff  and  of  talesmen. 

1175.  Jury  competent,  although  containing  only  pait  or  none  of  original 

paneL 

1176.  Peremptory  challenges  in  a  ciTil  action. 

1177.  No  challenge  allowed  because  officer  drawing  is  a  party,   ete. 

1178.  No  challenge  allowed  because  officer  notifying  ia  a  party,  ete. 

1179.  Cballengea  in  penal  actions. 

1180.  Challenges  how  tried.    Exceptions  to  and  reyiew  of  the  determina- 

tion of  the  court.  In  reference  thereto. 

I  1163.  Clerk  to  prepare  ballota  of  Jurors  for  trial. 

At  the  oi)eniDg  of  a  term  of  a  court  of  record  at  which  issnes 
of  fact  are  to  be  tried  by  jury,  the  clerk  must  cause  ballots,  uni- 
form, as  nearly  as  may  be,  in  appearance,  to  be  prepared,  by 
writing  the  name  of  each  person,  returned  to  the  term  as  a  trial 

Sror,  with  his  proper  additions,  on  a  separate  piece  of  paper, 
e  must  roll  up  or  fold  each  ballot,  in  the  same  manner,  as 
nearly  as  may  be,  so  as  to  resemble  the  others,  and  so  that  the 
name  is  not  visible.  The  ballots  must  be  deposited  in  a  sufficient 
box.  from  which  they  must  be  drawn,  as  prescribed  in  this 
article, 
a  R.  8.  420,  8  69  (2  Edm.  488). 

I  1164.  Cleric    to    draw    ballots. 

When  an  issue  of  fact,  to  be  tried  by  a  jury,  is  brought  to 
trial,  the  clerk,  under  the  direction  of  the  court,  must  openly 
draw,  ont  of  the  box,  as  many  of  the  ballots,  one  after  another, 
as  are  sufficient  to  form  a  jury. 

Id.,  i  m. 

I  lies.  Mode  of  drawing  ballots. 

Before  the  first  ballot  is  drawn,  the  box  must  be  closed  and* 
wen  shaken,  so  as  thorouf^hly  to  mix  the  ballots;  and  the  clerk 
must  draw  each  ballot,  without  seeing?  the  name  written  on  any 
of  them,  through  an  aperture,  made  in  the  lid  of  the  box,  large 
enough  only  to  admit  his  hand  conveniently. 
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1  1166.   [Am'dy    1883.]    Peraona    drawn,    etc.,    to    form    tke 

The  first  twelve  persons  who  appear,  as  their  names  are  drawn 
and  called,  and  are  approved  as  indifferent  between  the  parties, 
and  not  discharged  or  excused,  must  be  sworn,  and  constitute 
the  jury  to  try  the  issue.  Persons  shall  be  disqualified  from  sit- 
ting as  jurors  if  related  by  consanguinity  or  amnity  to  a  party 
to  the  issue  in  the  same  cases  in  which  judges  are  disqualified. 
The  party  related  to  the  juror  must  raise  the  objection  before 
the  case  is  opened;  but  any  other  party  to  the  issue  may  raise 
the  objection  within  six  months  from  the  date  of  verdict. 

2  B.  B.  420.  I  01;  L.  1888.  cb.  234. 

i  116T.  Ballots  dra-vrn,  wbeit  to  be  deposited  In  a  seeoB# 

The  ballots,  containing  the  names  of  the  jurors  so  sworn,  most 
be  then  deposited  in  another  box,  and  there  kept,  apart  from  the 
other  ballots,  until  that  jury  is  discharged. 

Id.,  §  62. 

I  1168.  Id.  I  ^rhen  to  be  returned  to  tbe   flrst  box. 

After  that  jury  is  discharged,  the  ballots  containing  their 
names  must  be  again  rolled  up  or  folded,  as  prescribed  in  section 
1163  of  this  act,  and  returned  to  the  box  from  which  they  were 
first  taken;  and  the  same  course  must  be  pursued,  as  often  as  an 
issue  is  brought  to  trial  by  a  jury. 
Id.,  fi  68. 

I  1169.  Ballots  of  absentees,  ete.,  to  be  retnrned  to  ^rmt 
box. 

The  ballot,  containing  fhe  name  of  a  juror,  who  is  absent,  when 
his  name  is  drawn  or  called,  or  is  set  aside,  or  excused  from 
serving  on  that  trial,  must  be  again  rolled  up  or  folded,  in  the 
same  manner  as  before,  and  returned  to  the  box,  containing  the 
undrawn  ballots,  as  soon  as  the  jury  is  sworn. 

Id..  I  67. 

9  1170.  New^  Jitrjr  may  be  drafvn  ^vblle  llrst  is  empanel- 
led. 

If  an  issu^  is  brought  to  trial  by  a  jury,  while  a  jurr  is  em- 
panelled in  another  cause,  at  the  same  term,  and  not  then  dis- 
charged,  the  court  may  oracr.  a  jury,  for  the  trial  of  that  issue,  to 
be  drawn,  out  of  the  box  containing  the  ballots  then  undrawn; 
but.  in  any  other  case,  the  ballots,  containing  the  names  of  all 
the  trial  jurors,  returned  at,  and  attending  the  term,  must  be 
placed  together  in  the  same  box,  before  a  jury  is  drawn  there- 
from. 

M..  I  «4. 


f  1171.   TAni'd,   1R79,    1909.]     IVben   talesmen   to   be   pi 
eared,  or  Jurors  dra^nrn   from  third   box. 

If  a  suffloient  number  of  jurors,  duly  drawn  and  notified,  do  no*, 
attend,  or  cannot  be  oJ)tnin<*(l  to  form  a  trial  jury,  the  court 
may,  in  any  county  except  WeHtchester.  direct  the  sheriff  to  re- 
quire the  attcndanct*  of  such  a  number  of  talesmen,  from  the 
bystanders,  or  from  the  county  at  large,  qualified  to  serve  as 
trial  jurors,  as  it  deems  sufficient  for  the  purpose.  In  West- 
chester county,  the  court  must  direct  the  sheriff  to  draw  a  suffi- 
cient number  of  ballots  from  the  first  box,  specified  in  section 
five  hundred  and  eight  Of  the  judiciary  law^;  if  there  Is  not  a 
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sufilcU'ut  UHmiier  of  Mlots  remaitiiHg  therein,  to  draw  the  rem- 
due  from  the  second  box.  specified  in  section  Qve  hundred  and 
twenty-three  of  the  judiciary  law.  In  any  other  county,  except 
New  York  and  Kiniss,  it  may,  in  it«  discretion^  instead  of  direct- 
ing him  to  require  talesmjen  to  attend,  direct  him  to  draw  a  sufS- 
cient  nomber  of  ballots  from  the  third  box,  specified  in  section 
five  hundred  and  twenty-four  of  the  judiciary  law.  In  either  case, 
the  sheriff  must  notify  the  persons  thus  draiyn  to  attend  fprtb-* 
with,  or  upon  a  day  fixed  by  the  court.  If,  for  any  reason,  a 
sufficient  number  of  jurors  to  try  the  uisue  is  not  obtained*  from 
the  persons  notified,  under  an  order  made  as  prescribed  in  this 
i?ectlon,  the  court  may  make  another  order,  or  succe^ive  orders, 
until  a  sufficient  number  is  obtained;  and  in  making  each  order, 
the  court  may  exercise  the  same  discretion,  as  in  making  the 
first  order. 

S  R.  8.  a20.  I  64,  UB'4.  AmM  hr  U  1«00.  cb.  «5,  |  3.  See  note  64 
of  notes  of  Board  of  Statutory  CoDSolidatlon  at  end  of  code. 

i  }172>  Whei^    t^fe«in^»    to    be    ^w9(Dmre^. 

in  any  ceantr,  except  New-Tork,  Kings,  or  Westchester,  the 
court  way  also  direct  me  sheriff  to  require  the  attendance  of  such 
a  nnmber  of  qaalified  talesmen,  for  the  trial  of  an  issue  of  fact, 
as  it  deems  sufficient,  where,  by  reason  of  one  or  more  juries 
being  empanelled,  or  for  any  other  reason,  no  ballot  remains  un- 
drawn; or  where,  in  consequence  of  jurors  being  set  aside,  a 
juror  cannot  be  obtained,  for  the  trial  of  that  issue,  from  the 
list  of  those  returned. 

Part  of  Id.,   i  66. 

i  117S.  If  «b«rlff  !■  m.  party,  eonrt  may  appoint  a 
peraiMi  ta  mat   for  klai. 


If,  in  a  case  specified  in  the  last  two  sections,  the  sheriff  is  a 
party  to  the  issue,  the  court  must  appoint  a  disinterested  person, 
lo  act  in  pla<'e  of  the  fdieriff.  For  that  puri)<)se,  the  person  so 
appointetl  poMsesses  all  the  powers,  and  is  subject  to  all  the 
duties  and  liabilities  of  the  slieriff,  with  respect  to  the  matters 
specified  in  those  sections. 

Part  of  same  section.  amM. 

f  1174.  (Aai*d,  100».]     Duty  of  akerfff  and  of  talesmen. 

The  sheriff,  or  person  appointed  by  the  court,  mast  notify  the 
re^juisite  number  of  persons  to  attend,  auU  make  return  tlicrcof, 
as  prescribed  in  section  five  hundred  and  thirty-six  of  the  ju- 
diciary law;  except  that  each  person  must  be  required  to  attend 
forthwith.  Each  person  so  notified  must  attend  forthwith,  and, 
unless  excused  by  the  court  or  .set  aside,  must  serve  as  a  juror 
ui>on  the  trial.  For  a  neglect  or  refusal  so  to  do,  he  may  be 
fined,  in  the  same  manner  as  a  trial  juror,  regularly  drawn  and 
notified,  as  prescribed  in  the  judiciary  law;  and  he  is  subject  to 
the  same  excei)tions  and  challenges,  ixa  any  other  trial  juror. 

Id..  I  r>S.  Am'd  bj  L.  1909.  ch.  05.  f  3.  8e(>  note  65  of  notes  of  Board 
of   BtatutorF   Cuotiolldatiou   at  end  of   codo. 

f  1176.  [Am*d,  INTT.]  Jnry  competent,  nltbonarh  con- 
tmlalnar  aaly  part  or   none  of  oriarlnal  panel. 

It  is  not  a  ralid  objection  to  a  jury,  procured  as  prescribed 
In  the  last  four  sections,  that  it  contain*  noi^e  of  the  jurors  orig- 
inally  returned    to  the   term,   or   Is   only   nartially   composed    '^t 
such  jurors. 
Remainder  of  Id.,   |  63,  extended. 

20  965 


1 176-80  THE  JURY.  c.  10,  t.  5,  a.  i 

i  1176.  rAm*d,  1894.1  Peremptory  Ghallen,^eiik  In  a  civil 
uetton. 

Upou  the  trial  of  an  issue  of  fact,  joined  ia  a  civil  action  in  a  court 
of  record,  each  party  may  peremptorily  challeuKe  not  more  than  six 
and  in  a  conrt  not  of  record  each  party  may  peremptorily  clialleiiKe 
not  more  than  three  of  the  persons  drawn  as  jurors  for  the  trial. 

L,   1884,  ch.  434. 

i  1177.  No  clinllenere  allofved  because  officer  dra^-inflr 
In  a.  party,  etc. 

It  is  not  a  good  cause  of  challenge,  to  the  panel  or  array  of 
trial  jurors,  in  an  action  in  a  court  of  record,  that  the  offlcer 
who  drew  them  is  a  party  to,  or  interested  in  the  action,  or  coun- 
sel or  attorney  for,  or  related  to,  a  party 

2  K.   S.  420,   £  30   (2  Edm.  437). 

f  1178.  No  challexiflre  allofired  becanae  ofUcer  notlfjrlav 
Is  n  Dart 3',   etc. 

It  is  not  a  good  cause  of  challenge  to  the  panel  or  array  of  trial 
jurors,  in  an  action  in  a  court  of  record,  that  they  were  notified 
to  attend  by  an  officer,  who  is  a  party  to,  or  interested  in.  the 
action,  or  related  to  a  party;  unless  it  is  alleged  in  the  ehalienge, 
and  is  established,  that  one  or  more  of  the  jurors  drawn  were 
not  notified,  and  that  the  omission  was  intentional. 

Id..  S  57. 

!  1170.  rAm'd,  1903.]     ChallenRres  In  penal  actions. 

In  an  action,  in  a  court  of  record,  or  not  of  record,  wherein  a 
city,  town  or  county  is  a  party,  it  is  not  a  good  cause  of  chal- 
lenge to  a  trial  juror,  or  to  an  officer  who  notified  the  trial 
jurors,  that  the  juror  or  the  officer  is  a  resident  of,  or  liable  to  pay 
taxes,  in  the  city,  town  or  county,  which  is  a  party  to  such  action. 

M..  f  ns.  See.  also.  2  R.  S.  5.".!,  |  2  (2  Edm.  571);  U  1903,  ch.  294.  In 
effect  Sei>t.   1.   1903. 

S  1180.  rAm*d,  1877,  1901,  1911.1  Challenires  how  tried. 
Bxceptlonn  to  and  re%'le-«v  of  the  determlnatloa  of  the 
court.   In    reference    thereto. 

An  objection  to  the  qualifications  of  a  juror  is  available  only 
upon  a  challenge.  A  challenge  of  a  juror,  or  a  challenge  to  the 
panel  or  array  of  jurors,  must  be  tried  and  determined  by  the 
court  only.  Either  party  may  except  to  the  determination,  and 
it  may  be  reviewed,  upon  a  question  of  fact,  or  a  question  of  law, 
or  both,  as  where  an  issue  of  fact  presented  by  the  pleadings  is 
tried  by  the  court;  except  that  where  one  or  more  exceptions  are 
taken  to  the  rulings  of  the  court,  made  after  the  jury  is  em- 
panelled, an  exception  to  the  determination  of  a  challenge  must 
be  henrd  at  the  same  time:  and  the  case  must  contain  the  matters 
necessary  to  present  it,  upon  the  facts,  or  the  law,  or  both.  The 
fact  that  a  juror  is  in  the  employ  of  a  party  to  the  action:  or,  if 
a  party  to  the  action  is  a  corporation,  that  he  is  an  employee 
thereof  or  a  shareholder  or  a  stockholder  therein;  or  in  actions 
for  damages  for  injuries  to  person  or  property,  that  he  is  a 
sharelu)l<ler.  stockholder,  director,  officer  or  employee,  or  in  any 
mann(»r  interested,  in  any  insurance  company  issuing  policies  for 
protection  against  liability  for  damages  for  injury  to  person  or 
property,  shall  constitute  a  good  ground  for  a  challenge  to  the 
favor  as  to  such  juror. 

T..  U73.  ch.  427,  S  1  (»  R<liii.  «00i.  aiu'd.  See  |  092;  L.  19e«  ch.  243; 
L.    1911.    eh.    20«,    iu    effect    Sept.    I.    1911. 
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articll:   sucond. 

The  vcidict. 

Sec.  1181.  Discharge  of  Jury  falling  to  nipree. 

1182.  PUiotiff  caonot  subtiiii   lu  uounuit  after  Jury  retires. 

1183.  lo  an  action  to  recover  money.   Jury   tu  uiMset^s  uamagee. 

1184.  How  double,  treole,  or  increased  damages,  umnd  and  awarded. 

1185.  ^Vbeo  verdict  tu  be  taken,  subject  to  tue  opinion  of  t..e  coarv. 
1180.  General  and  apecial  verdict  dellned. 

1187.  Ueneral    or   epeoial   ?erdict,    when    rendered;    special   fin<ling   wltk 

general   verdict. 

1188.  Special  finding  controls  general  verdict. 

1189.  Kntry  of  veidlct;  subsequent  proceedings. 

f  1181.  DiscliarKre   of  Jury   failing   to    agrrcc. 

Where  a  jury  is  empanelled  to  try  an  is.siu»,  to  make  an  iuquiry, 
or  to  assess  damages,  iu  an  action  in  a  oonrt  uf  record,  or  not  of 
record,  or  in  a  special  jiroceediug  before  an  oiticer,  if  the  jurors 
cannot  agree,  after  being  kept  together,  for  such  a  time  a&  is 
deemed  reasonable,  by  the  court  before  which,  or  the  officer 
before  whom,  they  were  empniielled  the  court  or  officer  may  dis- 
charge them,  and  issue  a  precept  for  a  new  jury,  or  order  another 
jury  to  be  drawn,  as  the  case  requires;  and  the  same  proceedings 
must  be  had  before  the  new  jury,  as  if  it  was  the  jury  tirst  em- 
panelled. 

2  R.   S.   564,   S  26  (2  Edm.  675). 

f  1182«  Plaintiff  oaniiot  snbnilt  to  nonimit  after  Jury 
retires. 

It  is  not  necessary,  in  an  action  in  a  court  Of  record,  to  call 
the  plaintiff,  when  the  jurors  are  about  to  deliver  their  verdict; 
and  the  plaintiff,  in  such  an  action,  cannot  submit  to  a  nonsuit, 
after  the  cause  has  been  committed  to  the  jury,  to  consider  the 
▼erdict. 

I  1183.  In  action  to  recover  money.  Jury  to  nisseaii 
dai 


In  an  action  to  recover  a  sum  of  money  only,  if  a  verdict  is 
found,  either  in  favor  of  the  plaintiff,  or  iu  favor  of  a  defendant, 
who  has  set  up  a  counterclaim  for  a  sum  of  money,  the  jury 
must  assess  the  amount  of  damages.  The  jury  may  alno.  under 
the  direction  of  the  court,  assess  the  amount  of  the  damages. 
where  the  court  directs  judgment  for  the  i)laintiff,  on  the  plead- 
ings. 

Co.  Proc..  part  of  |  263.  The  remainder  of  that  section  is  covered  by  f|  503 
and  504,   ante. 

I  1184.  Hofr  double,  treble,  or  Increaned  daniaarea,  fonnd 
and  aDvarded. 

'Where  double,  treble,  or  other  increased  damages  are  given  by 
statute,  single  damages  only  are  to  be  found  by  the  jury:  except 
in  a  case  where  the  statute  nrepcribeR  a  different  rule.  The  Buai 
80  fonnd  must  be  increased  by  the  court,  and  judgment  rendered 
accordingly. 

Embodies  the  rale  in  8  Johns.  648.  and  25  Wend.  420. 
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8   1185.   [Am*d,  1870.]    'W'lieA  verdict  to  be  taken,  subject 
to  tbe  opinion  of  tlie  coart. 

Where,  upon  the  trial  of  an  issue  by  a  jury,  the  case  presents 
only  questions  of  law,  the  judge  may  direct  the  jury  to  render 
a  verdict,  subject  to  the  opinion  of  the  court.  Notwithstanding 
that  such  a  verdict  has  been  rendered,  the  judge  hoiding  the  trUU 
term  may,  at  the  same  term,  set  aside  tiie  verdict,  and  direct 
judgment  to  be  entered  for  either  party,  with  like  effect  and 
like  manner,  as  if  such  a  direction  had  been  given  at  the  tiial. 
An  exception  to  such  a  direction  may  be  taken  as  prescribed  in 
section  nine  hundred  and  ninety -four  of  this  act. 

Go.  Proc.,  part  of  {  26B,  am'd.     S«e  8  1284,  post. 

S  llMtt.  General  anA  speefal  verdlet  Aeflmed. 

A  general  verdict  is  one,  by  which  the  jury  pronouncei,  gener- 
/.Ily,  upon  all  or  any  of  the  issues,  in  favor  either  of  the  plaintiff 
or  of  the  defendant.  A  special  verdict  is  one.  by  which  the 
jury  finds  the  facts  only,  leaving  the  court  to  determine,  wkidi 
party  is  entitled  to  judgment  thereupon. 

Id..  I  MO. 

11187.  (Atn*d.   18IIS,   1904.}    Oenemtl   or    apeelal    Terd&et. 
en  rendered}  •peelnl  findlnir  ivith  veneml  verdlct.- 

In  an  action  to  recover  a  sum  of  money  only,  or  real  property, 
or  a  chattel,  the  jury  may  render  a  general  or  special  verdict,  iu 
its  discretion.  In  any  other  action,  except  where  one  or  more 
Mpecific  questions  of  fact,  stated  under  the  direction  of  the  court, 
are  tried  by  a  jury,  the  court  may  direct  the  jury  to  find  a  special 
verdict,  upon  all  or  any  of  the  issues.  Where  the  jury  finds  a 
general  verdict,  the  court  may  instruct  It  to  find  also  specially, 
upon  one  or  more  questions  of  fact,  stated  in  writing.  The 
special  verdict  or  special  finding  must  be  in  writing;  it  must 
be  filed  with  the  derk,  and  entered  in  the  minmtes.  Wlu^n  a 
motion  is  made  to  nonsuit  the  plaintiffis  or  tor  the  direction  of 
a  verdict,  the  court  may,  pending  the  decision  of  snoh  motioo, 
submit  any  question  of  fact  raised  by  the  pleadings  to  the  jury 
or  require  the  jury  to  assess  the  damage.  After  the  jury  shall 
have  rendered  a  special  verdict  upon  e«ch  flubmission  or  shall 
have  assessed  the  damage,  the  court  may  then  pass  upMi  tbe 
motion  to  nonsuit  or  direct  such  general  verdict  as  either  party 
may  bo  entitled  to.  On  an  appeal  from  the  judgment  entered 
upon  such  nonsuit  or  general  verdict,  such  special  verdict,  or 
general  verdict,  shall  form  a  part  of  the  record,  and  the  ap. 
pollute  division  or  the  court  of  appeals  may  direct  such  judg- 
ment thereon  as  either  party  may  be  entitled  to. 

Id..  Inst  paragraph  of  §  201;  L.  1806,  ch.  946;  L.  1904.  ch.  131.     In  effect 
kfarch  28,  1904. 

f  1188.  Special  flndinff  controlM  greneral  verdict* 

Where  a  special  finding  is  inconsistent  with  a  general  -verdict, 
the  former  controls  the  latter,  and  the  court  must  render  jud^ent 
accordingly. 
Id.,  f  262. 


i  118».   [AmMy  1877.J    Kntrr  of  verdict  i  anbiieaA^vit  pro- 
ecfdinarn. 

When  the  jury  renders  a  verdict,  or  finds  upou  one  or  more 

Kpocifio  questions  of  fact,  stated  under  the  direction  of  the  court, 

the  derk  must  make  an  entry,  in  his  minutes,  specifying  the  time 

and  place  of  the  trial;  the  names  of  the  jurors  and  witnes.ses:  the 
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verdict,  or  the  questions  and  findings  thereupon,  as  the  case  re- 
quires; and  the  direction,  if  any,  which  the  court  gives,  with 
respect  to  the  subsequent  proceedings.  Upon  the  application  of 
the  partj  in  whose  favor  a  general  verdict  is  rendered,  the  clerk 
must  enter  judgment,  in  conformity  to  the  verdict,  unless  a 
different  direction  is  given  by  the  court,  or  it  is  otherwise 
specially  prescribed  by  law. 

Go.  Prse.,  put  of  |  264. 
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TITLE  VI. 

Miscellaneous     provisions;     including     those    relating^     to 

embracery,  and  other  acts  of. 

Spc.    1100.  TrliilK   by    :i:r.v    to   U*   iis    lioivlu    pi'oviiUtl. 

IIJU.  Vt»nli*i»  lint    iHTfSKiiry. 

I  U)2.  Jiin»rs   ii«it   to   In*  (|ii(*stii»iM^I    for   their  ▼criHct. 
no.'l.  IV'iiiilly  wlu'H'  juror   lakos  ^tfi,   ««tr. 

II  in.   Knilirafi'ry ;    iioiialty   tlit'rt'for, 

llIJo.  I'rmilty    U.v  jiin  r's  iio:i-alttMiilniir«-   In   simmMqI   prrK*c<*<HnB. 

llOCi.  Slu-rl T.    <'tf..    to   k^'en   .'ury    l:i   HiNvial    prmtNiUiiK;    iHMally. 

1107.  Notice   of  itiip<>sitlon  of  fliio. 

11!»X.  S|MK  liil    retnni   o(   jlrHiup  fiiry    iinil    fliio   ti>   county   court. 

1109.  (.'ollei'tlon   or   remission   of  tine. 

§  11fM>.  [AiiiM,  1007,  1000.]  TrialM  hy  Jur>-  to  lie  nn 
herein    provided. 

A  trial  by  ii  jury,  of  nii  issno  of  fact.  jointMl  in  a  Hvil  nctioii.  in 
a  court  of  nvord,  must  be  had.  as  prescribed  in  tliiH  chapter;  ex- 
cept in  a  case  where  it  is  otherwise  spe<"ially  prescribed  by  law. 
Tlie  court  may,  upon  the  applit-ation  of  either  party,  exclude  from 
tile  court -rotmi  tiie  jurors  sitting  in  an  action  during  the  ar{;uuient 
of  a  motion  for  non-suit,  dismissal  of  the  comphimt  or  direction 
of  a  verdict. 

2   R.    S.    410.    S    33    (2   Edm.    4:17 ).    reniodelkMl.  L.    1007.    ck.    502.    AmM 

by    I..    1000.    vh.    Go,    S    3.    Alwi    imrlly    repealed  by    L.    1000,    cb.    14,    Sit» 

(\>nKoli<lat<il    1^1  ws,    tit.    (Mvll    Ri;;lits    Law.    f    12.  See    nute    50    uf    uoten    of 
BuarU  uf  Statutory  CouKollUatiou  at  eu«1  of  co<le. 

g  1101.   Venire    not    neceasary^. 

A  venire  to  procure  jurors  ennnot  be  issued  in  Jf  eivil  action, 
brought  in  u  court  of  record,  except  as  specially  prescribed  by  law. 

Id.     410.    S   0    (2   Fxlra.   427). 

§  1102.  [Repealed  l»y  L.  1909,  ch.  14.  See  Consolidated  Laws, 
tit.  Civil  Rights  Law,  i  14.J 

§S  1103-1104.  [Itepealed  by  L.  1909,  ch.  88.  See  Penal  Law, 
$9  o75,  :i77.J 

II  iio»-iioo.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  ||  559-^64. J 
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CHAPTER  XL 
,   Judgments. 

TITLE     I.— jBilcnieal  tn  %n  AHioB. 
TITLE   II.— Jailvmiiatn  Tak^n  With  oat  Prorom. 

TITLE  IlL—V^cmtlnir  or  tMUi«(i  Aftldo  a  Judgiiieiit,  for  Irrrf  •Urltj  or  Bn»f 
In  Fact. 

TITLE  I. 

Judgment  in  an  action.     ' 

Actlcle  1.  General    proviBloas. 

2.  Mode  of  tiiklDi;.  entering,  und  enforcing  a  judgmeDt. 

3.  I>ocketlug  a   juuKUitni;   efieci    i/.tMeoi.   as  a   lien   upon   real   prop- 

erty;   KUBiieuuinK   aim   uiacharglug   ttie   lien;   aatiafttctlon   and   a»- 
algnment    uf    u    Juugmtnt. 

ARTICLIS    FIRST. 

Cfeneral  provisiona. 

S*»c.  1200.  Definition  of  Judgment. 

1201.  IR<'pf?aled.l 

1202.  When  judgment  may  be  entered. 

1203.  Application  for  Judgment. 

12W4    juuKUiei'i  nii*>   •»«  »"»"  ***  ai5«ln«t  any  of  the  partlea. 

lior».  wlien  u    fceveial  juugment   may   t>e   taken. 

liW6.  Judgment  lor  or  against  a  married  woman.  Ai*m-n*i-dL 

iSJt!  When  jncigment  for  pUlntlff  not  to  exceed  Judgment  demandeO. 

120S.  laile  of  damages.  „i..i«t 

lift-u.  Kffect   of  Judgment  dlsmlflslng   the  complaint. 

1210.  Judgment  against  a  dead  person. 

1211.  Judgment  to  bear  interest. 

S  1200.   l.\mM,  1ST7.1      Definition  of  Jffdinnent. 

A  judpnient  is  eitluT  interlocutory  or  the  final  determination  of 
the  rightK  of  the  parties  in  the  action. 
Co.   Pnx-.,   I  245.   ara'd. 

;  12B01.  [Repealed,  1877.] 

(  1202.  When  Jndffment  naay  be  entered. 

Judgment  may  be  entered  in  term  or  vacation. 

L.  am,  cb.  St»,  1 28  (4  Edm.  e»l). 

i  ia03.  [Ain»d,  1900.]     Application  for  Jndffment. 

Judement  must  be  entered,  in  the  first  instance,  pursuant  t* 
/he  dirSn^f  the  court,  at  a  term  held  by  one  judge;  except 
wLreB?ecUl  provision  is  otherwise  made  by  law.  If  notice  of 
Tn  aDDlicatk>n  for  judgment  is  not  required,  and  an  order  for 
ind™ent  is  made  by  a  judge  out  of  court,  the  judgment  may 
'be  E^  wi?h  the  sWforce  and  effect  as  if  f^^^ted  in  court. 

SubsUtnte  for  Co.  Proc..  §  278.  L.  1900,  ch.   147.     In  effect  Sept.   1.  1900. 

S    1204.    Jndsment    may    be    for    or    against    any    of    tbe 

"^"liidffment  may  be  given  for  or  against  one  or  more  plaintiffa, 
and  fl?^  or  a^Sfnst  one  or  more  defendants.     It  may  determine 
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the  ultimate  rights  of  the  parties  on  the  same  side,  as  between 
themselves;  and  it  may  irraitt,  to  a  defendant,  any  affirmative 
relief,  to  which  he  is  entitled. 

Co.   Proc.,   first  sentence  of  |  274.    See  ||  454  and  430,  ante. 

§  1205.  HVIien    a   several   Jadflrment   may    be    taken. 

Where  the  action  is  against  two  or  more  defendants,  and  a 
several  judgment  is  profivr,  the  court  may,  ia  its  discretion, 
render  judipiient,  or  reijuire  the  plaintiff  to  take  judgment, 
against  one  or  more  of  the  defendants;  and  direct  that  the  action 
he  severed,  and  proceed  against  the  others,  as  the  only  defend- 
ants therein. 

Id.,  second  sentence  of  |  274,  am'd. 

1  iao6.  [Repealed  by  L.  1909,  ch.  19.  See  Consolidated  Laws, 
tit.  Domestic  Helations  Law,  §  51.] 

i  1207.  When  iadarment  for  plalntttf  not  to  exceed 
Jadsruient    deiuanded. 

Where  there  is  no  answtn*,  the  judgment  shall  not  be  more 
favorable  to  the  plaintiff,  than  that  demanded  in  the  complaint. 
Where  there  is  an  answer,  the  conrt  may  permit  the  plaintiff  to 
take  any  judgment,  consistent  with  the  case  made  by  the  com- 
plaint, and  embraced  within  the  issue. 

Go.    Proc.,    f   275. 

§  1208.  Rate    of    damAffea. 

Where  either  party  is  entitled  to  rerorer  damages,  he  may  re- 
cover any  rate  of  damages,  which  he  might  have  heretofore  re- 
covered, for  the  same  cause  of  action. 

Id.     S   276.   am*d. 

i  ia09.  TAnt'd,  lf>7T.}  Ififleet  of  |ad«meat  lilamlsainv 
tlie    complaint. 

A  final  judgment,  dismissing  the  complaint,  either  before  or 
after  a  trial,  rendered  in  an  action  hereafter  commenced,  docs 
not  prevent  a  new  action  for  the  same  cause  of  action,  unless  it 
expres-sly  declaren,  or  it  appears  by  the  indgment-roU,  that  it  is 
rendered  npon  the  merits.     (See  §§  1525,  1(>4<».) 

§   1210.  Jndsrment   airalaat   il    dead   peraon. 

Where  a  judgment  for  a  sum  of  money,  or  directing  the  pay- 
ment of  money.  \9  entered  agalDst  a  party,  after  his  deathf  m  a 
case  where  it  may  bo  so  taken,  by  special  provision  of  law,  a 
memorandnm  of  the  party's  death  must  be  entered,  with  the 
judgment,  in  the  judgment -book,  indorsed  on  the  judgment-roll, 
and  noted  on  the  margin  of  tJie  docket  of  the  judgment.  Such  a 
judgment  does  not  bec*»nie  a  lien  upou  the  real  property,  or  chat- 
tels real,  of  the  de('ed(>nt:  but  it  establishes  a  debt,  to  be  paid  in 
the  course  of  admiuistratiuu. 

2  R.   C.   359,    I   7   (2   Fklxn.   372).   with  amendments. 
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9  1211.  Jadsment   to   bear   interest. 

A  judgment  for  a  sum  of  mouey,  rendered  in  a  court  of  record, 
or  not  of  record,  or  a  judgment  rendered  in  a  court  of  record, 
directing  the  pavment  of  money,  bears  interest  from  the  time 
when  it  is  entered.  But  where  a  judgment  directs  tliat  money 
paid  out  shall  be  refunded  or  repaid,  the  direction  inchides  in* 
tennst  from  the  time  when  the  pnouey  was  paid,  uule^ti  the  con- 
trary* is  ezprewed. 

From  L.   1844,  ch.  824,  I  1    (4  Bdm.  028),  IB  am*(l  by  U  }809,  cb.  807, 
C   1    (7    fiflxft.    477i. 
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article:  second. 


Mode  of  taking f  entering,  and  enforcing  a  judgment. 


Sec.  1212. 
1213. 
1214. 
1216. 
1216. 
1217. 

1218. 
1219. 
122U. 

1221. 

1222. 
1223. 
1224. 

1225. 
1226. 
1227. 

1228. 
.     122tt. 

» 1230. 

1231. 
1232. 
1233. 
12S4. 
123.'^. 
123G. 
1237. 
1238. 
1239. 
1240. 
1241. 
1242. 
1243. 
1244. 


Judipuent  by  default  In  certain  actiona  uu  ountract:  how  taken. 
Amount  of  judgnieut  in  aueh  easeii ;  how  dL'tennlued. 
Application   to  court  fur  Judgment  by  default;  when  neceiiHary. 
Proceediu{pi  oti  such  an  application. 

Application  fur  judgment  in  cat<e  of  service  by  publication,  etc. 
Attachment   and    undertaking   for   restitution,    required   in   ceriuai 

actions. 
When  judgment  cannot  be  taken  against  an  infant  defendant. 
When   a   defendant  in   default  is  entitled   to  notice. 
When  action  may  be  severed,  if  iHsueti  of  law  and  issues  of  fact 

J»re8ented. 
gment  how   taken,   after  trial  of  issues  of  law  and  issues   of 

fact,  in  the  same  action. 
Final  judgment,  how  taken  after  issue  of  law  only. 
ProceedlngH  upon  application  under  the  laKt  two  sections. 
Id. ;   upon   interlocutory  judgment,  etc.,   alllrmetl  at  a   term  of   the 

appellate  division  of  the  supreme  court. 
Judgment  after  trial  by  Jury  of  M|>ecitic  (luestions  of  fact. 
Id. ;  after  reference  to  determine  spet-iHc  qneNtlom<  of  fact. 
Id. ;   ui)on  motion  for  a  new  trial,  heard  by  the  appellate  division 

of    the   supreme   court. 
Id. ;  uix)n  trial  by  court  or  referee  of  the  whole  issue  of  fact. 
In    matrimonial    causes,    Judgment    can   be    rendered    only    by    the 

court. 
Final    Judgment    upon    decision   or    report    awarding    lutiTlucuti  .-y 

judgment,   etc. 
Id.;    how   final   Judgment  enterwl  and  settled   in  certalu  t-aie-i. 
Interlocutory  reference  or  inqulHltion ;   how  reviewed. 
Motion  for  Judgment  upon  a  special  verdict,  etc. 
Id. ;   upon   verdict  subject  to  opinion  of  court. 
Interest  on   verdict,  etc.,  to  be  Included  In  ret!«very. 
Kntry   of   Judgment. 

Judgment-roll  to  be  filed;  of  what  it  consLsts. 
Id. ;  by  whom  prepared.  / 

Time  of  filing  Judgment-roll  to  lie  noterl. 
When   a   Judgment  may    b<«  enforced   by   execution. 
When  a  Judgment  may  be  (mfttrced  liy  imn1>hment  lur  dlsubeying  it. 
R«'ul    proiKTty ;    how   sold.       E<Tect   of  couvi-jUiUt?. 
S«H'urity   upon  sale  by   referee. 
Conveyance  to  state  name   of  party. 

9  121S.  [Am'd,  1H7B.]  Judgment  by  defavit  In  certain 
npt«oiiM   on   contract)  hofF  taken. 

Ikj  nn  notion  8iM»oifip(l  in  section  four  hundred  and  twenty  of 
thiL  net,  where*  tl'e  sniinnons  was  perponnll:  served  upon  the 
defendant,  and  the  copy  of  the  complaint,  or  a  notice  statioj; 
the  sum  of  money  for  which  indrmcnt  will  he  taken,  was  served 
«\  ith  the  summons,  or  where  the  defendant  has  appeared.  '  v.t  ha8 
made  default  in  pleadiuK.  the  plaintiff  may  take  judgment  by  de- 
fault, as  follows: 

1.  If  the  defendant  has  nuide  default  in  appearing,  the  plaintifT 
must  file  proof  of  the  service  of  the  summons,  and  of  a  copy  of 
the  complaint  or  the  notice;  and  ph'o  proof,  by  affidavit,  that  the 
defendant  has  not  appeared.  Whereupon  the  clerk  must  enter 
final  judgment  in  his  favor. 

2.  If  the  defendant  had  seasonably  appeared,  but  has  made 
default  in  pleading,  the  plaint  iff  must  file  proof  of  the  service  of 
the  summons  and  of  the  apnoarnnco  or  of  the  appearance  only; 
and  also  proof,  by  affidavit,  of  Ihe  default.  Whereupon,  the  clerk 
must  enter  final  judgment  in  his  favor. 

If  the  defendant  has  made  default  in  appearing  or  pleading, 
and  the  case  is  not  one  where  the  clerk  can  enter  final  judgment 
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as  prescribed  in  either  of  the  foregoiu^  subdivisions  of  this  seo 
tion,  the  plaintiff  must  apply  to  the  court  for  judgment,  as  pre- 
scribed in  section  1214  of  this  act. 

Sabstituted  for  Co.  Proc.,  (   MC,   part  of  sabd.  1. 

I  1213.  Amouiit  of  Jadffineiit  In  auclt  ease«)  ho^r  deter- 
mined. 

Where  final  judgment  may  be  entered  by  the  clerk,  as  pre- 
scribed in  the  last  section,  iSe  amount  thereof  must  be  deter- 
mined as  follows: 

1.  If  the  complaint  is  yerified,  the  judgment  must  be  entered 
for  the  sum,  for  Arhich  the  complaint  demands  judgment;  or, 
at  the  plaintifif*s  option,  for  a  smaller  sum;  and  if  a  computation 
of  interest  is  necessary,  it  may  be  made  by  the  clerk. 

2.  If  the  complaint  is  not  verified,  the  dork  must  assess  the 
amount  due  to  the  plaintiff,  by  computing  the  sum  due  upon  an 
instrument  for  the  payment  of  money  only,  the  non-payment  of 
which  constitutes  a  cause  of  action,  stated  in  the  complaint;  and 
by  ascertaining,  by  the  examination  of  the  plaintiff,  upon  oath, 
or  by  other  competent  proof,  the  amount  due  to  him  for  any  other 
cause  of  action  stated  in  the  complaint.  If  an  instrument,  speci- 
fied in  this  subdivision,  has  b?en  lost,  so  that  it  cannot  be  pro- 
daced  to  the  clerk,  he  must  tnko  proof  of  its  loss  and  of  its  con- 
tents. Either  party  may  require  the  clerk  to  reduce  to  writing 
and  file  the  assessment,  and  the  oral  proof,  if  any»  taken  there- 
upon. • 

Id. 

I  1214.  [Am'd,  1877,  1900.]  Application  to  conrt  for  Jnds- 
ntent  bjr  default;  irlien  necessary. 

Where  the  summons  was  personally  served  upon  the  defendant, 
within  the  State,  and  he  has  made  default  in  appearing,  or 
where  the  defendant  has  appeared,  but  has  made  default  in 
pleading;  and  the  case  is  not  one  where  the  clerk  can  enter  final 
judgment,  as  prescribed  in  the  last  two  sections,  the  plaintiff 
may  apply  to  the  court,  or  to  a  judge  or  justice  thereof  out  of 
court,  for  judgment.  Upon  the  application  he  must  file,  if  the 
default  was  in  api>earing,  proof  of  service  of  the  summons;  or, 
if  the  uefault  was  in  pleading,  proof  of  appearance,  and  also, 
if  a  copy  of  the  complaint  was  demanded,  proof  of  service 
thereof,  upon  the  defendant's  attorney;  and  in  either  case,  proof 
by  affidavit,  of  the  default  which  entitles  him  to  judgment.  If 
one  or  more  of  the  defendants  have  appeared,  and  one  or  more 
defendants  have  failed  to  appear,  .then  the  application  for  judg- 
ment must  be  made  to  the  court,  unless  the  defendants  who  have 
appeared  consent  to  the  making  of  such  application  to  a  judge 
or  justice  oiit  of  court. 

c^nbatltnted  for  the  flmt  Bentence  of  Co.  Proc.,  $  240,  BUb«l.  2;  Ll  1000,  ch. 
U7.    In  effeot.  8ept.   1.   1900.    See   Bala  28. 

I  1215.  [Am*d,  1877,  1901.]  Proceedings  on  snch  an  appll- 
eistlon. 

The  court,  or  a  judge  or  justice  thereof,  must  thereupon  render 
the  judgment  to  which  the  plaintiff  is  entitled.  It,  or  they,  may, 
without  a  jury,  or  with  a  jury  if  one  is  present  in  court,  make  a 
computation  or  assessment,  or  take  an  account,  or  proof  of  a  fact, 
for  the  purpose  of  enabling  it,  or  them,  to  render  the  judgment, 
or  to  carry  it  into  effect;  or  it,  or  they,  may  in  its,  or  their,  dis- 
cretion, direct  a  reference,  or  a  writ  of  inquirTr,  for  either  pur- 
pose; except  that  where  the  action  is  brought  to  recover  damages 
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for  a  personal  injury  or  an  injury  to  property,  the  damages  must 
be  ascertained  by  means  u£  a  writ  of  inquiry.  Where  a  reference 
or  writ  of  inquiry  iss  directed,  the  court,  or  a  judge  or  justice 
thereof,  may  direct  that  the  report  or  inquisition  be  returned  to 
the  court,  or  a  judge  or  justice  thereof,  for  its,  or  their,  further 
action;  or  it,  or  they,  may  in  its,  or  their,  discretion,  except  where 
special  provisrion  is  otherwise  made  by  law,  omit  that  direction; 
in  which  cpse  final  judgment  may  be  entered  by  the  clerk,  in  ac- 
cordance -with  the  report  of  the  referee,  or  for  the  damages  ascer- 
tained by  the  inquisition,  without  any  further  application. 

Co.  Proo.,  8  240,   second  and  tlilrd  eenteDcei  of  tuUl.  2,  am^.    Bee  i  1220; 
t.  1901,  cb.  Bll.    In  effect  April  24,  1901. 

S  1216.    [Am'a,    1885,  l&Ol.]    Avpllcation  for  Judflrment  Is 
case  of  service  by  pabllcatlooy  etc* 

Where  the  summ'ons  was  served  upon  the  defendant  without 
the  state,  or  otherwise  than  personally,  if  the  defendant  doea  not 
demand  a  copy  of  the  complaint,  or  plead,  as  the  case  requires, 
within  twenty  days  after  the  service  is  complete,  the  plaiptiff  may 
apply  to  the  court,  or  a  judge  or  justice  thereof,  for  tlie  judgment 
demanded  in  the  complaint.  Upon  such  an  application,  he  must 
file  proof  that  the  ser>ice  is  complete,  and  proof,  by  a^davit,  of 
the  defendant's  default.  The  court,  or  a  judge  or  justice  thereof, 
must  require  proof  of  the  cause  of  action,  set  forth  in  the  com- 
plaint to  be  made,  either  before  such  court,  or  such  judge  or  jus- 
tice, or  before  a  referee  appointed  for  that  purpose;  except  that 
where  the  action  is  brought  to  recover  damages  for  a  personal 
injury,  or  an  injury  to  property,  the  damages  must  be  ascertained 
by  means  of  a  writ  of  inquiry  as  prescribed '  in  the  last  section. 
If  the  defendant  is  an*  non-resident,  or  a  foreign  corporation,  the 
court,  or  a  judge  or  justice  to  whom  such  application  is  made, 
must  require  the  plaintiff,  or  his  agent  or  attorney,  to  be  exam- 
med  on  oath,  respecting  any  payments  to  the  plfaihtiff,  or  to  any 
one  for  his  use,  on  account  of  his  demand,  and  must  render  the 
judgment  to  which  the  plaintiff  is  entitled.  But  before  rendering 
judgment,  the  court,  or  a  judge  or  justice  thereof,  to  whom  the 
application  is  made,  may.  in  any  case,  in  its,  or  their,  discretion, 
require  the  plaintiff  to  file  an  undertaking,  to  abide  the  order  of 
the  court  touching  the  restitution  of  any  estate  or  effects  which 
may  be  directed  by  the  judgment  to  be  transferred  or  delivered, 
or  the  restitution  of  any  money  that  may  be  collected  under  or 
by  virtue  of  the  judgment,  in  case  the  defendant  or  his  repre- 
sentative applies  and  is  admitted  to  defend  the  action,  and  suc- 
ceeds in  his  (K^fense. 

L.    ISflS.   ch.  582;   L.    1001.   ob.  011.     In  effect   April  24.  1901. 

S  1217.  Attachment  nnd  nhdertaklns  for  restit«tloat 
required  in  ccrtnin  actions. 

A  judgment  shall  not  be  rendered  for  a  sum  of  money  onl^, 
upon  nn  application  mndu  pursuant  to  the  last  section,  except  in 
an  action  specified  in  section  <^.3.')  of  this  act.  Where  the  defend- 
ant is  a  non-rosidcnt,  or  a  foreign  corporation,  and  has  not  ap- 
peared, the  plaintiff,  upon  the  application  for  judgment  in  such 
an  action,  must  produce  and  file  the  following  papers: 

1.  Proof,  by  affidavit,  that  a  warrant  of  attachment,  granted  in 
the  action,  has  been  levied  upon  property  of  the  defendant. 

2.  A  description  of  the  property,  so  attached,  verified  by  affll- 
dflvit:  with  a  statement  of  the  value  thereof,  according  to  the 
inventory. ^  __   . ^ 

*I|0  in  orlfflnal.  *"  ~" 
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3.  The  nndertaking  mentioned  in  section  1216,  if  one  has  been 
required. 
From  Role  S4,  and  Co.  Proc.,  {  246,   part  of  iabd.  8,  am'd. 

i  1X18.  iAm^^f  1870*]  When  Jvdvment  eanaot  be  taken 
nsnlnst  nn  Infant  defendant. 

A  judgment  by  default  shall  not  be  taken  against  an  infant  de- 
fendant,  until  twenty  days  have  expired,  since  the  appointment  of 
a  guardian  ad  litem  for  him. 

See  Co.  Proc.,  f  116,  and  ante,  {  471.  See  f  1858,  poet 

I  1219.    Wlien  a  defendnnt  In  default  la  entitled  to  notice. 

A  defendant,  against  whom  judgment  is  taken,  pursuant  to  the 
foregoing  sections  of  this  article,  is  entitled  to  notice,  as  follows: 

1.  tAm'd,  1870.]  If  he  has  appeared  generally,  but  has  made 
default  in  pleading,  he  is  entitled  to  at  least  five  days*  notice  of 
the  time  and  place  of  an  assessment  by  the  clerk,  and  to  at  least 
eight  days'  notice  of  the  time  and  place  of  an  application  to  the 
court  for  judgment. 

2.  In  a  case  where  an  application  for  judgment  must  be  made 
to  the  court,  the  defendant  may  serve  upon  the  plaintiff's  attor- 
ney, at  any  time  before  the  application  for  judgment,  a  written 
demand  of  notice  of  the  execution  of  any  reference,  or  writ  of  in- 
quiry, which  may  be  granted  upon  the  application.  Such  a  de- 
mand is  not  an  appearance  in  the  action.  It  must  be  subscribed 
by  the  defendant,  in  person,  or  by  an  attorney  or  agent,  who 
must  add  to  his  signature,  his  office  address,  witn  the  particulars, 
prescribed  in  section  417  of  this  act,  concerning  the  office  address 
of  the  i>laintiff*s  attorney.  Thereupon  at  least  five  days*  notice 
of  the  time  and  place  of  the  execution  of  the  reference,  or  writ 
of  inquiry,  must  be  given  to  the  defendant,  by  service  thereof 
upon  the  person,  whose  name  is  subscribed  to  the  demand,  in 
the  manner  prescribed  in  this  act,  for  service  of  a  paper  upon 
an  attorney  in  an  action. 

See  Co.  Proc..  {  248,  subdt.  1  and  2. 

f  1220.  When  action  mar  be  severedy  If  laaueB  of.law 
and  liianea  of  fact  presented. 

Where  an  issue  of  law  and  an  issue  of  fact  arise,  with  respect 
to  different  causes  of  action,  set  forth  In  the  complaint,  and  final 
judgment  can  be  taken,  with  respect  to  one  or  more  of  the  causes 
of  action,  without  prejudice  to  either  party  in  maintaining  the 
action,  or  a  defence  or  counterclaim,  with  respect  to  the  other 
causes  of  action,  or  in  the  recovery  of  final  judgment  upon  the 
whole  issue,  the  court  may,  in  its  discretion,  and  at  any  stage  of 
the  action,  direct  that  the  action  be  divided  into  two  or  more 
actions,  as  the  case  requires. 

S  1221.  [Am*d,  1877.3  Jndfrment  bow  taken,  after  trial  of 
taiineii  of  law  and  Inimeii  of  fact.  In  the  name  action. 

Where  one  or  more  issues  of  law,  and  one  or  more  issues  of 
fact,  arise  in  the  same  action,  and  all  the  issues  have  been  tried, 
final  judgment  upon  the  whole  issue  must  bo  taken,  as  follows: 

1.  Where  an  application  must  be  made  to  the  court  for  judg- 
ment upon  the  issue  last  tried,  the  application  must  be  for  judg- 
ment, upon  the  whole  issue;  and  judgment  must  be  rendered 
accordingly. 

2.  Where  the  action  is  triable  by  a  jury,  and  the  issue  last 
tried  is  tried  at  a  term  of  the  court,  the  application  for  judg- 
ment, upon  the  whole  issue,  may  be  entertalnoa,  in  the  discretion 
of  the  court,  at  that  term  and  with  or  without  notice;  if  not  so 
entertained,  it  must  be  heard  as  a  motion. 
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3.  Where  the  issue  last  tried  is  tried  before  a  referee,  his  re- 
port must  award  the  proper  judgment  upon*  the  whole  issue,  un- 
less otherwise  prescribed  in  the  order  of  reference. 

§  1222.  [Am'd,  1879.]  Final  Judsment,  how  taken  after 
issue  of  lavr  only. 

Final  judgment  upon  an  issue  of  law.  where  no  issue  of  fact 
remains  to  be  tried,  and  final  judgment  has  not  been  directe<l  bk 
prescribed  in  section  ten  hundred  and  twenty-one  of  this  act,  may 
be  entered  upon  application 'to  the  court  or  by  the  clerk  in  an 
action  specified  in  section  four  hundred  and  twenty  of  this  act. 
Co.  Proc,  part  oC  f  260.  am'd. 

g  1223.  [Am'd,  1877.]  ProceedlnfT*  npon  application  nnder 
the  last  t^vo  sections. 

lipon  an  application,  by  either  party,  to  the  court,  for  final 
judgment,  after  the  <?ecision  of  an  issue  of  law,  as  prescribed  in 
the  last  two  sections,  the  court  has  the  powers  specified  in  sec- 
tion 1215  of  this  act,  upon  an  application  for  judgment  by  th:* 
plaintiff.  Where  final  judgment  may  be  awarded  in  a  referee's 
report,  as  prescribed  in  section  twelvo  hundred  and  twenty-one 
of  this  act,  the  referee  may  make  a  computation,  or  an  assess- 
ment, or  take  an  account,  or  proof  of  a  fact,  for  the  purpose  of 
enabling  him  to  award  the  proper  judgment,  or  enabling  the  court 
to  carry  it  into  effect;  and  he  may  ascertain  and  fix  the  damages, 
as  a  jury  may  do,  upon  the  execution  of  a  writ  of  inquiry. 

Id. 

I  1224.  [Am*d,  18BS.1  Id.t  npon  interlocutory  JndRment, 
etc.,  afllrmed  at  a  term  of  the  appellate  di^'ision  u'  the 
snpreme  conrt. 

When  an  order  or  judgment  is  wholly  or  partly  afflrmec  npon 
an  appeal  to  the  appellate  division  of  the  supreme  court,  and  no 
ihsue  of  fact  remains  to  be  tried,  the  appellate  division  may,  in 
its  discretion,  render  final  judgment,  unless  it  permits  the  ap- 
pellant to  amend  or  plead  over. 

]  .  1  9\  cfa.  946. 

S  1225.  Judirment  after  trial  hy  Jury  of  specific  questions 
of  fact. 

In  an  action  triable  by  the  court,  where  one  or  more  specific 
questions  of  fact,  arising  upon  the  issues,  have  l>een  tried  by  a 
jury,  judgment  may  be  taken,  upon  the  application  of  either 
party,  as  follows: 

1.  If  all  the  issues  of  fact  in  the  action  are  determined  by  the 
findings  of  the  jury,  or  the  remaining  issues  of  fact  have  been 
determined  by  the  decision  of  the  court,  or  the  report  of  a  ref- 
eree, an  application  for  judgment,  upon  the  whole  issue,  may  be 
m-Jde  as  upon  a  motion. 

2.  If  one  or  more  issues  of  fact  remain  to  be  tried,  judgment 
may  be  rendered  upon  the  whole  issue,  at  the  term  o^  the  court 
where,  or  by  direction  of  the  referee  by  whom   they  are  tried. 

See  si  070  912.  ante. 

g  1226.  Id. I  after  reference  to  deterukine  specifle  Ques- 
tlonn  of  fact. 

Where  a  reference  has  been  made,  to  report  npon  one  or  more 
np^cific  questions  of  fact,  arising  upon  the  issue,  and  the  remain- 
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iD^  issues  have  been  tried,  judgment  must  be  taken,  upon  the  ap- 
phcatiou  of  either  party,  as  prescribed  in  section  1221  o£  this 
act. 

Co.  Proo. ,  part  of  I Z7I,  «m'd.    See  H  973  and  1321,  ante . 

I  1227.  [Am'd,  1895.]  Id.f  upon  motion  for  new  trial, 
Iteard  by  tbe  appellate  division  of  the  unpren&e  oonrt.    ■ 

Where  a  motion  for  a  new  trial,  made  at  the  first  instance  at 
a  term  of  the  appellate  division  of  the  supreme  court,  is  denied, 
judgment  may  be  taken,  as  if  the  motion  for  a  new  trial  had  not 
been  made,  after  the  expiration  of  four  days  from  the  entry  of 
the  order,  and  the  service,  upon  the  attorney  for  the  adverse 
party,  of  a  copy  thereof,  and  notice  of  the  entry;  but  not  before. 

L.    1885.   cb.    94b. 

f  122t$.  [Am*d,  1870.]  Id.)  upon  trial  by  court  or  referee 
of  tbe  "vrbole  Issue  of  fact. 

Where  the  whole  issue  is  an  issue  of  fact,  which  was  tried  by 
a  referee,  the  report  stands  as  a  decision  of  the  court.  Except 
where  it  is  otherwise  expressly  prescribed  by  law,  judgment 
upon  such  a  report,  or  upon  the  decision  of  the  court,  upon  the 
trial  of  the  whole  issue  of  fact  without  a  jury,  may  be  entered  by 
the  clerk,  as  directed  therein,  upon  tiling  the  decision  or  report. 
Co.  Proc.,  parts  of  iS  267  and  Wi,  am'd. 

S  1228.  In  matrimonial  cansea,  Judvment  ean  be  rendered 
only  by  the  court. 

In  an  action  to  annul  a  marriage,  or  for  a  divorce  or  separation, 
judgment  cannot  be  taken,  of  course,  upon  a  referee's  report,  as 
prescribed  in  the  last  section,  or  where  the  reference  was  made, 
as  prescribed  in  section  1215  of  this  act.  Where  a  reference  is 
made  in  such  an  action,  the  testimony,  and  the  other  proceedings 
upon  the  reference,  must  be  certified  to  the  court,  by  the  referee, 
with  his  report;  and  judgment  must  be  rendered  by  the  court. 

S  1230.  [Am*d,  1877.]  Final  Judgment  upon  decision  or 
report  a-vfardlnar  Interlocutory  Judarment,  etc. 

In  a  case,  not  provided  for  in  the  foregoing  sections  of  this 
article,  where  the  decision,  upon  a  trial  by  the  court,  without  a 
lury,  or  the  report,  upon  the  trial  by  a  referee,  directs  an  inter- 
locutory judgment  to  be  entered,  and  the  party  afterwards  be- 
comes entitled  to  a  final  judgment,  an  application  for  the  latter 
may  be  made,  as  upon  a  motion.  And  where  a  judgment  requires 
the  appointment  of  a  referee,  to  do  any  act  thereunder,  the  ref- 
eree must  be  appointed  by  the  judgment,  or  by  the  court,  upon 
motion,  except  as  otherwise  prescribed  in  the  next  section. 

f  12.il.  Id.;  hofr  final  Jndvmenf  entered  and  settled  In 
certain  cases. 

In  an  action  triable  by  the  court,  an  interlocutory  judgment, 
rendered  upon  a  default  in  appearing  or  pleading,  or  pursuant  to 
the  dire'^tion  contained  in  a  decision  or  report,  may  state  the  sub- 
stance of  the  final  judgment,  to  which  the  party  will  be  entitled. 
it  may  also  direct,  that  the  final  judgment  be  settled  by  a  judge, 
or  a  referc?.  In  that  case,  fin-^l  judgment  shall  not  be  entered, 
until  a  settlement  thereof,  subscribed  by  the  judge  or  referee,  is 
filed.  Where  an  interlocutory  judgment  awards  costs,  they  may 
h%  awarded  generally,   without  specifying  the   amount  thereof. 
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Where  the  final  judgment  is  directed  to  be  settled,  and  the  costs 
hare  not  been  taxed  when  the  settlement  thereof  is  filed,  a  blank 
for  the  amount  of  the  costs  must  be  left  'in  the  settlement;  and 
the  costs  must  be  taxed,  and  the  blank  filled  np  accordingly,  bjr 
the  clerk,  when  the  final  judgment  is  entered. 

I  1282.  ttkt^rlbtUittrr  refe^eaefe  or  ia««iaitloB|  liew  »•• 
vietred. 

Where  a  reference,  or  writ  of  indoiry,  directed  as  prescribed 
in  section  1015,  or  section  1215  of  this  act,  has  been  executed. 
either  partj  may  apply  for  an  order,  directing  a  new  hearing,  or  a 
new  writ  of  inqnir^,  upon  proof,  by  affidavit,  that  error  was  com- 
mitted, to  his  prejudice,  upon  the  hearing,  or  In  the  report,  or 
upon  the  execution  of  the  writ,  or  in  the  inquisition.  In  a  proper 
case,  the  application  may  be  granted,  after  judgment  has  been 
entered.  In  that  case,  the  judgment  may  be  set  aside,  either  then 
or  after  the  new  hearing,  or  the  exectition  of  the  new  writ,  as 
justice  requires. 

9  1288.  Motion  for  JUdffueiit  ttpoa  m  apeolal  Terdlot,  etc 

A  motion  for  judgment,  tipon  a  special  verdict,  may  be  made 
bj  either  party;  and  must,  in  the  first  instance,  be  heard  and  de- 
cided, at  a  term  held  by  one  judge. 

Go.  Proc.,  part  of  f  365.    See  I  1189,  ante. 

S  1284.  tAnt'd,  1895.]  Id.f  Upon  verdlet  ■nliloot  to  oplaloa 
of  court. 

A  motion  for  ludgment,  upon  a  verdict  snbject  to  the  opinion  of 
the  court,  may  be  made  by  either  party;  and  must  be  heard  and 
decided  at  a  term  of  the  appellate  division  of  the  supreme  court. 
Id.  See  1 1185,  ante.    L.  1895,  eh.  946. 

I  1236.  Itttefest  on  -verdlet,  etc.,  to  be  Inol«dod  In  re- 
cover $-. 

Where  final  judgment  is  rendered  for  a  sum  of  money,  awarded 
by  a  verdict,  report,  or  decision.  Interest  upon  the  sum  awarded, 
from  the  time  when  the  verdict  was  rendered,  or  the  report  or 
decision  was  made,  to  the  time  of  entering  judgment,  must  be 
computed  by  the  clerk,  added  to  the  sum  awarded,  and  included 
in  the  amount  of  the  judgment. 
Id..  I  810,  am'd 

I  1236.  [Am'd,  i807.]     l^ntry  of  Jttdffmelit. 

Bvery  interlocutory  judgment  or  final  judgment  shall  be  signed 
by  the  clerk  and  filed  in  his  office,  and  such  signing  and  filing 
shnll  constitute  the  entry  of  the  judgment.  The  clerk  shall,  in 
addition  to  the  docket-books,  required  to  be  kept  by  law,  keep  a 
book,  styled  the  ''  judgment-book,"  in  which  he  shall  record  all 
judgments  entered  in  his  office. 

L.  IflfT,  ch.  188.    In  effMt  ApHI  6.  1897.    Sm  L.  1897,  ch.  187. 

I  1287.  rAm'd,  1877,  187&,  1013.]  Jodflrment-roU  to  be 
filed  I  of  vrnat  it  coniitaita. 

The  clerk,  upon  entering  final  judgment,  must  immediately  file 
the  judgment-roll,  which  must  consist,  except  where  special  pro- 
vision is  otherwise  made  by  Inw,  of  the  foll')wing  papers:  the  sum- 
mons; the  pleadings,  or  copies  thereof;  the  final  judgment*  and 
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the  interlocutory  Jttdginent,  if  amy,  or  copies  thereof;  and  each 
paper  on  tile,  or  a  copy  vbereof,  and  a  copy  of  each  order,  which 
m  any  way  involtes  tbe  merits,  6r  ileeessarily  affects  the  judg- 
ment. If  judgment  is  taken  by  default,  the  judgment-roll  must 
also  contain  the  papers  required  to  be  filed,  Upon  so  talking  judg- 
ment, or  upon  making  application  therefor;  together  with  any 
report,  decision  or  writ  of  inquiry,  and  return  thereto.  If  judg- 
ment is  talien  after  a  trial,  the  judgment-roll  must  contain  th^ 
verdict,  report,  or  decision:  each  offer,  if  atiy,  made  as  prescribed 
in  this  act,  and  the  exceptions  or  case  then  on  tile. 

Upon  an  appeal  to  the  court  of  appeals  from  a  judgment  or 
order  of  the  appellate  division  of  the  supreme  conrt;  the  opiniou 
of  the  appellate  division^  if  any,  shall,  for  the  purposes  of  the 
appeal,  be  deemed  to  be  a  part  of  tne  judgment-roll  or  appeal 
papers. 

Co.  Prac..  I  281,  sulxL  1  and  2,  am'd.  Am'd  by  U  1877.  ch..416:  L. 
1879,  cb.  542;  U  1013,  ch.  545.      In  effect  Sept.   1,  1013.     See  f  1717. 

I  12d8«  Id.  I  by  'vrttom  prepared. 

The  judgment-roll  must  be  prepared,  and  furnished  to  the  clerR, 
by  the  attorney,  for  the  party,  at  whose  instance  the  final  judg< 
ment  is  entered;  except  that  the  clerk  must  attach  tuereto  the 
necessary  original  papers,  on  file.  But  the  clerk  may,  at  his 
option,  make  up  the  entire  judgment-roll. 

Sabstftnte  for  tntroductory  l«rt  of  Co.  Proc,,  |  281. 

1  lil80«  Time  of  flltns  Jndviueat-roll  to  be  noted* 

The  clerk  must  make  a  minute,  upon  the  back  of  each  judg- 
ment-roll, filed  in  his  ofiice,  of  the  time  of  filing  it,  specifying  the 
year,  month,  day,  hour,  and  minute.  A  proceeding  to  enforce  or 
collect  a  final  judgment,  cannot  be  taken,  until  the  judgment-roll 
is  filed. 

2  R.  S.  360,  i  11,  am'd. 

I  1S40*  WUen  fet  Jndflrmelit  mHy  be  eiiloreed  hy  execution 

In  either  of  the  following  cases,  a  final  judgment  may  be  en 
forced  by  execution: 

1.  Where  it  is  for  a  sum  of  money,  in  favor  of  either  party;  or 
directs  the  payment  of  a  sum  of  money. 

2.  Where  it  is  in  favor  of  the  plaintiff,  in  an  action  of  eject- 
ment»  or  for  dower. 

3.  In  an  action  to  recover  a  chattel,  where  it  awards  a  chattel 
to  either  party» 

fivtwtitute  for  Ca  Proc.,  part  of  |  288.     6ee  i  1364,  post; 

I  1S41  'Wheil  n  Judprment  tnhT  bte  enforced  bjr  pnnlah^ 
ment  for  disobeyinar  lt« 

In  either  of  the  following  cases,  a  judgment  may  be  enforced, 
by  serving  a  certified  eOpy  thereof,  upon  the  0arty  against  whom 
it  is  rendered;  or  the  otfieer  or  {ierson,  who  is  required  thereby, 
or  by  law,  to  obey  it;  and,  if  hfc  refuses  or  wilfully  neglects  to 
obey  it,  by  punishing  him  for  a  contempt  of  the  court: 

1.  Where  the  judgment  is  final,  and  cannot  be  enforced  by  exe- 
cution, as  prescribed  in  the  last  section. 

2.  Where  the  judgment  is  final,  and  part  of  it  cannot  bo  en- 
forced by  execution,  as  prescribed  in  the  last  section;  in  which 
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case,  the  part  or  parts,  which  cannot  be  so  enforced,  may  be  en- 
forced as  prescribed  in  this  section.  ^ 

3.  Where  the  judgment  is  interlocutory,  and  requires  a  party 
to  do,  or  to  refrain  from  doing,  an  act,  except  in  a  case  specified 
in  the  next  subdivision. 

4.  Where  the  judgment  requires  the  payment  of  money  into 
court,  or  to  an  officer  of  the  court;  except  where  the  money  is  due 
upon  a  contract,  express  or  implied,  or  as  damages  for  non-per- 
formance of  a  contract.  In  a  case  specified  in  this  subdivision,  u 
the  judgment  is  final,  it  may  be  euiorced,  as  prescribe.!  lu  this 
section,  either  simultaneously  with,  or  bi*fore  or  after  the  issumg 
of  an  execution  thereupon,  as  the  court  directs. 

BubflUtuM  for  Co.  Proc..  {Murtof  I'ZtA.    See  f  2&&B,  posu 

I  1242.  [Am'd,  1877,  lfM>2,  1011.]  Real  property;  how 
■old)  effect  of  conveyance. 

Except  where  special  provision  is  otherwise  made  by  law,  real 
property  adjudged  to  be  sold,  must  be  8old  in  the  county  uiul 
borough  where  it  is  situated,  by  the  sheriff  of  the  county  or  by 
a  referee,  appointed  by  the  court  for  that  purpose,  who  must 
execute  a  conveyance  to  the  purchaser.  If  such  real  property  is 
situated  partly  in  one  county  or  borough  and  partly  in  nuother 
and  is  so  circumstanced  that  a  sale  of  the  whole  will  be  numt 
beneficial  to  the  parties,  the  court  rendering  judgment  may  direct 
in  which  county  and  borough  the  whole  of  such  real  proiierty 
shall  be  sold.  The  conveyance  is  effectual,  to  pass  the  right, 
title  or  interest  of  a  party  adjudged  to  Ik'  sold;  but  nothing  con- 
tained in  this  section  shall  be  deemed  to  repeal  or  modify  the 
provisions  of  any  law  specially  regulating  the  sale  of  real  prop- 
erty under  a  judgment  or  decree  of  any  court,  in  any  particular 
county  of  the  state. 

Co.    Proc..    IBM    sentence    but   one.   of   fi    2S7;    L.    1002.    cb.    138;    L.    lOlI, 

ch.    180.    in   effect    Sopt.    1.    1911. 

§  1243.  [Ain*d,  1877.]     Security  upon  sale  by  referee. 

Where  a  referee  is  appointed  by  the  court,  to  sell  real  property, 
the  court  may  provide  for  his  giving  such  security,  as  the  court 
deems  just,  for  the  proper  application  of  the  money  received 
upon  the  sale;  or  for  the  payment  thereof  by  the  purchaser, 
directly  to  the  person  or  persons  entitled  thereto,  or  their  at- 
torneys. 

I  1244.  [Am*d,  1870.]    Conveyance  to  state  name  of  party. 

A  conveyance  of  property,  sold  by  virtue  of  an  execution,  or 
sold  pursuant  to  a  judgment,  which  specifies  the  particular  party 
or  parties,  whose  right,  title  or  mterest  is  directed  to  be  sold, 
must  distinctly  state,  in  the  granting  clause  thereof,  whose  right, 
title,  or  interest  was  sold,  and  is  conveyed,  without  naming,  in 
that  clause,  any  of  the  other  parties  to  the  action;  otherwise,  the 
purchaser  is  not  bound  to  accept  the  conveyance,  and  the  officer 
executing  it  is  liable  for  the  damages,  which  the  purchaser  sus- 
tains by  the  omission,  whether  he  accepts  or  ref  aset  to  accept  it 
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article:  third. 

Doclcetinft  a  judgment ;  effect  thereof,  as' a  lini  upon  real  property ; 
suspending  and  discharging  the  lien;  satisfaction  and  assign- 
ment of  a  judgment. 

Sec.   1245.  Certain   clerks   to   kcop   docket   books. 
1245ii.  Current  docket  books. 

1246.  Id-:    to    docket    judgments. 

1247.  Filing    tmnHcrlpts.    and    docketing    Jndgments    thereon. 
124S.  Penalty   for   clerk's   neglect. 

1249.  Dockets   to   btt   nubile. 

1250.  Judgment   not   to  be  a   lien   until   docketed. 

1251.  Real   property   bound   for  ten  years   by  a  Judgment   thus  docketed. 

1252.  Real  property  ma3    be  levied  upon  after  ten  years. 

1253.  I^od   held    under   contract    not   bonnd    by   Judgment. 

1254.  Preference    of    mortgages    for   purchase    money. 

1255.  Certain    time   not    to   be   Included    in    the   ten    years. 

1256.  Court   may  order  lien   of  Judgment    to  bo  suspended  upon  appeal. 

1257.  From    what    time    order    suspends    the   lien. 

1258.  How    Hen    suspended    in    any   other   county. 

1259.  When   and    how   lien   restored. 

1260.  Docket    of    judgment,    how    cancelled. 

1260a.  Satisfaction   of  Judgmout.    In   creditor's   absence. 

1261.  Satisfaction- piece    to   be   given   on   payment   of  judgment. 

1262.  Assignor   must   ackuowle<lge   assignment. 

1263.  Assignee   who   Is   a   rec«'iver,   etc.,    may   file   notice. 

1264.  Entry    in    docket,    upon    return    of    execution    satisfied. 
12f>5.  Id.;   where  execution  retunied  unsatisfied. 

1266.  Sheriff   to   give   copy   of   satisfied   execution;    clerk    to   enter   satis- 
faction. 
1267.  Docket;    when    to   t>e   discharged    and   cancelled. 
*  126A.  Discharge   of   a   Judgment   against   a   bankrupt. 

1269.  Power   of    courts    respecting   docket. 

1270.  Clerk    to    file    and    note    assignment    of    Judgment. 

1271.  [Reiiealed.I 

1272.  To  what  Judgments  ami  executions  this  article  applies. 

I   1246.    [.Vm'd,  18»R,  1911,   1912.]      Certain  clerka  to  keep 
dovkrt  book*. 

Kach  connty  clerk,  and  the  clerk  of  the  city  court  of  the  city  of 
New  York,  must  keep  one  or  more  books,  ruled  in  columns,  cou- 
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venieut  for  making  the  entries  prescribed  in  section  twelve  hun- 
dred and  forty-six;  in  which  he  must  docket,  in  its  regula:  order 
and  according  to  its  priority,  each  judgment,  which  he  is  required 
by  this  article  to  docket.  The  expense  of  procuring  new  books 
when  necessary  is  a  county  charge.  The  judgment  dockets  kept 
by  the  county  clerk  of  Now  York  county  must  hereafter  be  kept 
in  two  separate  sets  of  books,  one  set  to  be  designated  and  used 
for  judgment  debtors  that  are  individuals,  including' all  individual 
members  of  a  copartnership  or  of  a  firm  doing  business  under  a 
firm  name  or  style  as  stated  in  the  title  of  the  action,  and  the 
other  set  to  be  designated  and  used  for  judgment  debtors  that  are 
corporations,  a  joint  stock  company,  a  copartnership  or  a  firm 
name  or  style  under  which  a  person  or  persons  are  doing  business; 
ani  each  set  of  such  judgment  dockets  must  have  a  separate 
volume  or  volumes  for  each  letter  of  the  alphabet,  and  each  judF- 
ment  docket  book  shall  have  its  letter,  and  the  year  or  years  of 
its  entries  plainly  marked  on  its  back  and  cover  and  on  every 
page.  A  judgment  docket  for  judgment  debtors  that  are  individuals 
shall  contain  the  names  of  those  judgment  debtors  whose  last 
name  begins  with  the  letter  marked  on  the  back  of  the  volume. 
Each  volume  shall  also  have  a  marginal  page  index  showing  each 
letter  of  the  alphabet  in  order.  And  a  page  of  such  judgment 
docket  for  judgment  debtors  that  are  individuals  shall  contain  the 
names  of  those  judgment  debtors  whose  first  name  begins  with 
the  letter  or  whose  first  initial  is  the  letter  marked  on  the  mar- 
ginal index  for  that  page;  except  that  there  shall  be  at  the  back 
of  each  of  such  volumes  blank  pages  not  indexed  which  shall 
contain  the  names  of  those  judgment  debtors  whose  first  names 
or  initials  are  stated  in  the  title  of  the  action  to  be  unknown 
or  fictitious.  And  a  judgment  docket  for  those  judgment  debtors 
that  are  corporations,  a  joint  stock  company,  a  copartnership  or 
a  firm  name  or  style  under  which  a  person  or  persons  are  doing 
business  shall  contain  the  names  of  those  judgment  debtors 
the  first  letter  or  initial  of  w^hose  name  as  It  appears, 
following  the  prefixed  articles  "A,"  **  An,"  or  "The," 
Isf  the  letter  marked  on  the  page  and  on  the  back  of 
the  book.  And  there  must  be  prepared  and  kept  two  separate 
sets  of  volumes  for  judgment  dockets,  designated,  lettcg-ed. 
iudexed  and  marked  as  hereinbefore  provided  in  which  there  shall 
be  entered  in  the  same  manner  as  hereinbefore  directed  to  be 
entered,  in  their  regular  order  and  according  to  their  priority  and 
as  soon  as  it  may  be  practicable  to  have  it  done,  the  names  of 
judgment  debtors  against  whom  judgments  have  been  docketed 
within  ten  years  of  the  time  of  the  making  of  the  entry  in  such 
vnliunes.  And  the  county  clerk  of  New  York  county  shall  prepare 
and  keep  a  card  index,  supplemental  to  the  judgment  docket  books 
hereinbefore  pr(>vided  for,  wherein  he  shall  enter  and  arrange  in 
alphabetical  order  the  names  of  all  judgment  debtors  hereinbefore 
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directed  to  be  docketed.  And  with  eyvvy  eutry  of  a  judgment 
in  an  action  begun  on  or  after  September  iirst,  nineteen  hundred 
and  eleven,  there  snull  be  entered  as  a  part  of  such  entry  the 
number  of  the  action  and  the  year  in  which  it  was  begun. 

Am*d  by  L.  1805,  cb.  IH6;  L.  lull,  cb.  290;  L.  1012,  cb.  344,  in  effect  Apr* 
15,   1912. 

I  1245a.   [Added,   1011;   am'd,   1012,  1015.]    Current   docket 
books. 

The  county  clerk  of  New  York  county  and  the  county  clerk  of 
Bronx  county  must  keep  books  to  be  known  as  current  docket 
books.  Bach  half  page  of  space  in  each  book  shall  be  consecu- 
tively numbered  in  a  series  of  consecutive  numbers  for  each  year 
and  shall  be  devoted  to  one  action.  On  a  half  page  so  numbered 
the  clerk  shall  enter  the  title  of  the  action  having  the  same  con- 
secutive number  for  that  j'car,  with  the  names  of  the  plaintiffs 
and  defendants  and  attorneys  In  full,  and  in  chronological  order 
a  brief  description  of  each  paper  as  it  is  filed,  together  with  the 
date  of  filing  thereof,  also  the  verdict,  report  or  decision,  if  any, 
rendered  in  the  action  as  of  the  date  of  the  rendering  thereof, 
also  all  orders  and  Judgments  in  the  action.  All  interlocutory 
and  provisional  proceedings,  and  proceedings  supplementary  to 
execution,  shall  be  entered  on  the  same  half  page  of  the  docket 
as  the  action  out  of  which  they  arise,  except  in  actions  where 
the  entries  are  so  voluminous  as  to  require  one  or  more  addi- 
tional half  pages  of  space;  in  which  case  the  entries  shall  be  con- 
tinued nnder  the  same  number  upon  other  i)ages  of  that  or  a 
subsequent  docket  book,  reference  thereto  being  entered  at  the 
end  of  the  first  and  all  additional  half  pages,  and  the  clerk  upon 
entering  the  description  of  a  paper  filed  in  an  action  shall  enter 
upon  its  front  page  and  opposite  the  title  caption  the  number  of 
the  action  and  the  filing  date  and  number  of  entry  of  the  paper. 
There  shall  be  kept  an  alphabetical  index  of  all  the  actions 
entered  in  such  current  docket  books  during  any  year,  which 
index  shall  consist  of  two  sets  of  separate  volumes,  one  set  to 
be  designated  and  used  for  indexing  actions  wherein  the  plaintiff 
or  plaintiffs  are  individuals,  including  all  individual  members  of 
a  copartnership  or  of  a  firm  doing  business  under  a  firm  name  or 
s^tyle  as  stated  in  the  title  of  the  action,  and  the  other  set  to  be 
designated  and  used  for  indexing  actions  wherein  the  plaintiff  or 
plaintiffs  are  corporations,  a  joint  stock  company,  a  copartnership 
or  a  firm  name  or  style  under  w^hich  a  person  or  persons  are 
doing  business.  Each  of  such  sets  of  index  books  shall  have  a 
separate  volume  or  volumes  for  each  letter  of  the  alphabet,  and 
the  volumes  designated  and  used  for  indexing  actions  wherein  the 
plaintiff  or  plaintiffs  are  individuals  shall  have  a  marginal  page 
index  showing  each  letter  of  the^  alphabet  in  order,  and  shall 
have  the  designation  of  its  set  of  books,  its  letter  and  the  year 
or  years  of  its  entries  plainly  marked  on  its  back  and  cover  and 
on  every  page.     And  all  such  actions  shall  be  indexed  in  such 
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index  voliinie^  .according  to  all  the  plaiutiffH  of  each  title,  in  the 
same  manner  as  it  is  provided  in  sect  ion  twelve  hundred  and 
forty-five  that  judKUient  debtors  shall  be  docketed  in  the  jiids- 
ment  docket  books,  and  in  every  case  the  serial  number  of  the 
action  shall  be  entered  opposite  the  name  indexed.  Within  three 
days  after  a  summons,  writ  or  other  oriKiual  process  is  serA'ed 
'in  an  action  in  the  supreme  court,  New  York  county,  or  in  an 
action  in  the  supreme  court,  Bronx  county,  or  in  an  action  iu 
the  county  court,  Bronx  county,  the  attorney  or  party  cauriinR 
the  same  to  be  served  shall  file  said  prcnress  with  proof  of  service 
in  the  office  of  the  clerk  who  has  custiMly  of  the  records  of  the 
court  in  which  the  action  is  brought.  The  said  clerk  shall,  upon 
receipt  -thereof,  stamp  the  same  upon  its  front  page  with  a  cer- 
tain number  to  be  one  of  the  series  for  that  year,  and  enter  in 
the  current  docket  book,  on  the  half  page  bearing  the  same  num- 
ber, the  names  of  the  parties  as  they  appear  on  said  process, 
and  the  name  and  address  of  the  att<»ruey  who  issued  the  same. 
And  the  attorney  or  party  causing  such  summons,  writ  or 
original  process  to  be  .served  shall,  upon  demand,  give  to  the 
party  so  served,  or  to  the  attorney  of  such  party,  the  numWr 
so  stamped  by  the  clerk,  stamped  or  indorsed  upon  a  paper  with 
the  title  of  the  action,  and  the  name  and  address  of  the  attorney 
/or  party  who  made  or  caused  the  service  to  be  made.  All  pnpers 
I  in  the  action  shall  bear  the  same  number  and  year  as*  the  sum- 
'  mons,  writ  or  other  original  process,  which  number  shall  con- 
•  stitute  a  part  of  the  title  of  such  action.  All  original  papers  in 
the  action,  with  proof  or  admission  of  their  service,  not  later 
-than  the  day  after  their  service,  shall  be  filed  with  "or  mailed 
to  the  clerk  who  stamped  the  number  on  the  summons,  writ  or 
.other  original  process.  All  papers  to  be  hereafter  filed  with  the 
clerk  of  New  York  county,  or  with  the  clerk  of  Bronx  county 
must  be  flat  and  filed  flat.  The  word  **  action'*  as  used  in  this 
section  shall  mean  **  action  or  si)ecial  proceeding."  Whenever  a 
paper  pertaining  to  any  action  begun  nrior  to  the  passage  of  this 
act  is  filed  in  the  office  of  the  clerk  who  has  custody  of  the 
records  of  the  court  in  which  the  action  is  pending  the  clerk  shall 
uiK>u  receipt  of  such  paper  stamp  thc»  same  upon  the  fnmt  page 
with  a  certain  number,  to  be  one  of  a  series  of  ctinsecutive  num- 
bers for  the  year  in  which  said  action  was  brought,  and  shall 
enter  in  a  current  docket  hook  prepared  for  that  yen^  the  names 
of  the  parties  to  the  acti(m  and  the  name  and  address  of  the 
attorney  who  filed  the  paper,  in  the  same  manner  as  if  such 
paper  were  the  original  sunmions,  writ  or  other  process  in  such 
action;  and  the  clerk  shall  as  soon  as  practicable  thereafter  stamp 
or  indorse  that  number  upon  every  paper  in  that  action  there- 
tofore filed  in  his  office  and  shall  enter  such  papers,  as  they  are 
so  numbered,  in  such  docket  b<?ok  in  the  sanie  manner  as  if  such 
do<*keting  had  been  begun  with  the  first  paper  in  such  action. 
And  all  such  entries  in  such  <locket  books  of  actions  begun  prior 
to  the  pnssage  of  M«iH  act  shall  be  indexed  in  separate  «^q1u*  len 
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for  eueh  letter  of  the  alphabet,  and  for  corporations,  u  joint  stock 
company,  a  copartnership  or  a  person  or  persons  doing  business 
under  a  firm  name  or  style,  as  hereinbefore  provided,  in  the  same 
manner  as  actions  begun  after  thif  passage  of  this  act  are  herein- 
before directed  to  be  indexed.  Whenever  an  action  is  transferred 
.to  another  court,  or  the  place  of  trial  changed,  the  clerk  to 
whom  the  papers  in  snch  action  are  delivered  shall  enter  in  the 
current  docket  book  in  which  he  makes  entries  copies  of  all  en- 
tries theretofore  made  in  said  action,  and  shall  continue  to  make 
subsequent  entries  therein  in  the  same  manner  as  i£  the  process 
had  originally  been  filed  with  him.  All  papers  numbt^red  and  ' 
docketed  as  herein  directed  shall  be  filed  together;  and  on  the 
entry  of  final  judgment  in  any  action  all  the  papers  in  that 
action  shall  be  arranged  in  the  order  of  the  dates  on  which  they 
were  filed  and  shall  be  fastened  or  bound  together  flat  with  the 
judgment-roll  and  so  filed.  The  county  clerk  of  New  York 
county  shall  appoint,  subject  to  the  rules  of  the  state  civil  service 
commission,  such  subordinates  as  may  be  necessary  for  the  work 
required  to  be  done  in  his  office  under  the  provisions  of  this  act, 
and  shall  designate  the  positions  and  fix  the  compensation  of 
such  subordinates,  subject  to  the  approval  of  the  board  of  esti- 
mate and  apportionment  of  the  city  of  New  York;  and  the  comp- 
troller of  the  city  of  New  York  shall  issue  and  sell  certificates 
of  'indebtedness  to  an  amount  sufficient  to  provide  for  the  pr»y- 
ment  of  the  salaries  of  such  subordinates  during  the  year  nine- 
teen hundred  arid  twelve,  which  shall  be  a  charge  against  the 
county  of  New  York,  and  an  amount  sufl9cient  to  pay  and  dis- 
charge the  certificates  so  issued  shall  be  included  in  the  budget 
made  by  said  board  of  estimate  and  apportionment  for  the  year 
nineteen  hundred  and  thirteen. 

Add<Kl  by  L.    1911.  ch.  200;   am*d  by  L.   iei2,   cb.  344;   L.    1910,   oh.   667, 
Id  t'lret-t  May  10,  1915. 

f   1246.   Id.  I   to  docket   Jadsiuenta. 

Biich  clerk,  specified  in  the  last  section,  must,  when  he  files  a 
jiidgment-roll,  upon  a  judgment,  rendered  in  a  court  of  which  he 
is  clerk,  docket  the  judgment,  by  entering,  in  the  proiK»r  docket- 
book,  the  following  particulars,  under  the  initial  letter  of  the 
surname  of  the  judgment  debtor,  in  its  alphabetical  order: 

1.  The  name,  at  length,  of  the  judgment  debtor:  and  also  his 
residence,  title,  and  trade  or  profession,  if  any  of  them  are  stated 
in  the  judgment. 

2.  The  name  of  the  party,  in  whose  favor  the  judgment  was 
rendered. 

3.  The  sum,  recovered  or  directed  to  be  paid,  in  figures. 

4.  The  dav.    hour,   and    minute,   when   the   judgment-roll   was 

filed. 

5.  The  day.  hour,  and  minute,  when  the  judgment  was  dock- 
eted in  his  t>ffice. 
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o.  The  court  iu  vviiidi  ihe  juilgmeut  was  rendered,  audi  if  it 
was  renderL'd  in  ihe  sux)re;iie  court,  the  couuty  where  the  judg- 
ment-roll is  tiled . 

7.  The  name  of  the  attorney  for  the  party  recovering  the 
judgment.  ^ 

1 1  iliere  are  two  or  more  judgment  debtors,  those  entries  must 
be  ropeatf^,  under  the  iuitiul  letter  of  the  surname  of  each. 

2  B.  S.  301.  6  13  (9  Kdm.  873i,  iemo(ii.Ued  'and  am'a. 

I  1247.  Plllnff  iranRortpts,  and  dofsketlns  Judirmentfl 
tkereon. 

A  clork,  with  whom  a  judgment-roll  is  filed,  upon  a  judgment 
docketed  as  preBcrited  in  the  last  section,  must  furnish,  to  any 
person  sppljiiij;  tluMefor,  und  paying  the  fees  allowed  by  law,  one 
or  more  tniusc-ripiB  of  the  docket  of  the  judgment,  attested  by 
his  siuruulure.  A  county  clerk  to  whom  such  a  transcript  is  pre- 
sented, mubt,  upon  payment  of  his  fees  therefor,  immediately  iile 
it,  and  docket  the  jiidgiuL'nt,  as  prescribed  in  the  last  section,  in 
the  appropriate  docket-book,  kept  in  his  office, 

L.  1840.  ch.  486.  S  20  (4  Edm.  GU2).  am'd. 

i  1248.  Peaulty  for  clerk's  acvleot. 

A  clerk  who  omits,  as  soon  as  practicable,  to  docket  a  judgment 
required  to  be  docketed,  or  to  furnish  a  transcript  of  a  judgment, 
BO  docketed  in  his  office,  as  prescribed  in  the  fast  two  tectioBji* 
forfeits,  to  the  person  aggrieved,  two  hundred  and  fifty  dollars,  in 
addition  to  the  damages  sustained  by  reason  of  the  omission. 

2  B.  S.  362.  I  20  (2  Edm.  374). 

i  1»49.  Dockets   to   be   pabllo* 

A  docket-book,  kept  by  a  clerk,  must  be  kept  open^  during  the 
businpss  hours  fixed  by  law,  for  search  and  examination  by  ajij 
person. 

Id.,  I  19. 

I  ISBO.  Jvavnaont  not  to  bo  •  Uem  nnUl  A*ekotoa. 

A  judgment,  required  to  be  docketed,  as  prescribed  In  this  ar> 
tide,  neither  affects  real  property  or  chattels  real,  nor  is  entitled 
to  n  pr-  f(>reDce,  until  the  judgment-roll  is  filed,  and  the  judgment 
docketed. 

Id.,  i  IS.  am'd. 

i  ISftl.  [Am>4»  IfN)^,  IttOS.)  Beal  pv^pertT  bond  for  tea 
yearM  by  a.  JvdvDient  thus  docketed |  Jadgmeats  against 
perMonn   sue«l    by   a    ilctittoun    name. 

Except  as  otherwise  sperisHy  i)resorihed  by  law.  and  except 
also  as  in  this  seetinn  below  provided,  a  judgment,  hereafter 
rendered,  whith  is  dcx'keted  in  a  county  clerk's  oHice.  as  pre- 
scribed iu  this  article,  binds,  and  is  a  chartre  U|>ou,  for  ten  years 
after  filinp  the  jiidpment  roll,  and  no  loi'irer.  the  real  nroperty 
and  chattels  real,  in  that  cuunty,  which  the  jiidL'ment  debtor  has 
at  the  time  of  so  doikftiee  it.  or  wVirh  In-  e-ir'i'CH  at  any  time 
afterwards,  and  within  the  ten  yedis.  rroviiled  however  that 
no  judgment  shall  he  a  charire  upon  or  hird  the  n»nl  property 
of  any  person  nnh'ss  and  until  he  )^"  i^»-irM!jted  hy  his  name  in 
a  docket  of  such  judgment  in  the  otTice  of  the  clerk  in  the  count% 
where  such  property  is.  Tpoii  such  notice  to  a  judgment  debtor 
as  the  court  may  direct  the  supreme  court  may  order  that  any 
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indgment  heretofore  or  bereftfter  rendered  therein  agamst  such 
debtor  be  amended  00  as  t«  demi^Date  such  debtctr  by  his  name 
and  that  the  clerk  of  the  county  in  whkh  the  judgment  roll  is 
filed  redocket  such  judgment  as  so  amended;  and  from  the  time 
of  wnth  re«H>eket  during  tb«  rerrtainder  of  ten  yeurs  from  the  fil- 
ing of  the  Judgment  roll,  snch  judgment  sfaali  bind  and  be  a 
charge  upon  the  real  property  and  chattels  real  in  that  county 
which  such  jodglnent  debtor  may  hate  at  the  time  of  such  re- 
docket  or  may  thereafter  within  said  ten  years  ac^uir^,  and  a 
tranarript  of  aiich  new  docket  may  be  tiled  and  docketed  in  the 
offiee  of  tiie  elerk  of  any  other  county  in  the  state  in  like  manner 
and  with  like  efifect  as  a  transcript  of  an  original  docket  may  be 
filed.  Upon  such  notice  to  a  iudgment  debtor  as  the  court  may 
direct  any  court  other  than  the  supreme  court  may  order  that, 
any  judgment  heretofore  or  hereafter  rendere<l  therein  against 
snefa  debtor  and  any  docket  thereof  in  such  court  be  amended  so 
as  to  designate  sncn  debtor  by  faia  name,  and  at  any  time  after 
such  amendment  shall  hate  been  made  a  transcript  of  the  docket 
of  such  judgment  as  bo  an>ended  may  be  filed  and  docketed  in 
the  office  of  tfa^  derk  of  any  county  in  this  state  in  like  manner 
and  with  like  effect  as  a  transcript  of  an  crriginal  docket  may 
be  filed. 

TMs  snd  Dpxt  section  «re  snbstf fates  for  2  R.  8.  809,  §1  8  «i»d  4;  L.  1840, 
cfe.  806,  g  2B;  and  Co.  Proc,  part  of  §  Sfl;  L.  1900,  eb.  318;  L.  1809,  eb.  432. 
In  eSeti  May  l^   1805. 

I  1SB52.  Real    yv^perty    mfiy    be    levied    vpoA    after    ten 


When  ten  years  after  filing  the  judgment-roll  have  expired,  real 
property  or  a  chattel  real,  which  the  judgment  debtor,  or  real 
property  which  a  person,  deriving  his  right  or  title  thereto,  as  the 
heir  or  devisee  of  the  judgment  debtor,  then  has,  in  any  county, 
may  be  levied  upon,  by  virtue  of  an  execution  against  property, 
iasned  to  the  sheriff  of  that  county,  upon  a  judgment  hereafter 
rendered,  by  filing,  with  the  clerk  of  tnut  county,  a  notice,  sub- 
scribed by  the  sheriff,  describing  the  judgment,  the  execution,  and 
the  property  levied  upon;  and,  if  tne  interest  levied  upon  is  that 
of  an  heir  or  devisee,  specifying  that  fact,  and  the  name  of  the 
heir  or  devisee.  The  notice  must  be  recorded  and  indexed  by  the 
derk,  as  a  notice  of  the  pendency  of  an  action.  For  that  purpose, 
the  judgment  debtor,  or  his  heir,  or  devisee,  named  in  the  notice. 
ia  regarded  as  a  party  to  an  action.  The  judgment  binds,  and  be- 
comes a  charge  upon,  the  right  and  title  thus  levied  upon,  of  the 
jadgment  debtor,  or  of  bis  heir  or  devisee,  as  the  case  may  be. 
only  from  the  time  of  recording  and  indexing  the  notice,  and  until 
the  execntion  is  set  aside,  or  returned. 

i  1S63.  li«mA  iieid  under  contract  not  bound  by  Judar- 
ment. 

The  interest  of  a  pernon.  holding  a  contract  for  the  purchase 
of  real  property,  is  not  bound  by  the  docketing  of  a  judgment; 
and  cannot  be  levied  upon  or  sold,  by  virtue  of  an  execution,  is- 
sued upon  a  judgment. 

1  R.  8.  744,  lint  parscraiifa  of  $  4  (1  Bdm.  696).    See  §«  645,  1370,  1874. 

I  1264*  Prefereaoe  of  ■nortsafrefi  for  parchnSe-money. 

Where  real  property  is  sold  and  conveyed,  and,  at  the  same 
time,  a  mortgage  thereupon  is  given  by  the  purchaser,  to  sr-curo 
the  payment  of  the  whole  or  a  part  of  the  purchase-mont^v,  the 

38^ 


iff  1255-68  LIEN  OF  JUDGMENT.  c.  11,  t.  1.  a.  3 

Hen  of  the  mortgage,  upon  that  real  property,  is  superior  to  the 
hen  of  a  previous  judgment  against  the  purcnascr. 

1  R.  8.  749,  §  5  (1  Edm.   700),  am'd. 

i   1255.    Certain  time  not  to  be  Included  In  the  ten  /'ears. 

The  time,  during  which  a  judgment  creditor  is  stayed,  by  an 
injunction  or  other  order,  or  by  the  operation  of  an  appeal,  or  by 
express  provision  of  law,  from  enforcing  a  judgment,  is  not  a 
part  of  tne  ten  years,  to  which  the  lien  of  a  judgment  is  limited 
by  this  article.  But  this  section  does  not  extend  the  time  of  the 
lien,  as  against  a  purchaser,  creditor,  or  mortgagee  in  good  faith. 
Co.  Proc.,  second  sentence  of  (  282,  am'd. 

i  1250.    Court    may    order    lien    of   Jndvment    to    be    •■•• 
pended  npon  appeal. 

Where  an  appeal  from  a  judgment  has  been  j>orfectcd,  and  an 
undertaking  has  been  given,  sufficient  to  entitle  the  appellant  to 
a  stay  of  the  execution  of  the  judgment,  without  an  order  for 
that  purpoce,  the  court,  in  which  tne  judgment  was  recovered, 
may,  in  its  discretion  and  upon  such  terms  as  justice  requires, 
make  an  order,  upon  notice  to  the  attorney  for  the  respondent, 
and  to  the  sureties  in  the  undertaking,  exempting  from  the  lien  of 
the  judgment,  as  against  judgment  creditors,  and  purchasers  and 
mortgagees  in  good  faith,  the  real  property  or  chattels  real,  upon 
which  the  judgment  is  a  lien,  or  a  portion  thereof,  specificnlly 
described  in  the  order.  If  all  the  property,  subject  to  the  lien, 
is  so  exempted,  the  order  must  direct  the  clerk,  in  whose  office 
the  judgment-roll  is  filed,  to  make  an  entry,  on  the  docket  of  the 
judgment,  in  each  place  where  it  appears  in  the  docket-book,  sub- 
stantially as  follows:  **  Lien  suspended  upon  appeal.  See  order 
entered  ";  adding  the  proper  date.  If  a  portion  only  is  exempted, 
the  order  must  direct  the  clerk  to  make,  in  like  manner,  an  entry, 
substantially  as  follows:  "  Lien  partially  suspended  upon  appeal. 
See  order  entered";  adding  the  proper  date.  The  clerk  must, 
when  he  files  the  motion  papers,  and  enters  the  order,  make  the 
entry  or  entries  in  the  docket-book,  as  required  by  the  order. 
Substitute  for  Co.  Proc..  part  of  g  282. 

I   1267.    From  -what  time   order  auspendu  the   lien. 

Where  an  order  is  made,  as  prescribed  in  the  last  section,  by  the 
supreme  court  or  by  a  county  court,  it  operates  as  a  suspension  of 
the  lien  upon  property  situated  in  the  county,  where  the  judg- 
ment-roll is  filed,  from  the  time  when  the  order  is  entered,  ana 
the  proper  entry  made  in  the  docket-book.  If  the  property  ex- 
empted is  situated  in  another  county,  or  if  the  order  was  made 
by  a  court,  other  than  the  supreme  court  or  a  county  court:  the 
order  operates  as  a  suspension,  from  the  time,  when  the  proper 
entry  is  made  in  the  docket-book,  kept  by  the  clerk  of  that  county, 
as  prescribed  in  the  next  section. 
Id. 

I  1258.    Hoir  lien  anspended  in  nny  other  oonntr* 

The  dork,  with  whom  the  order  is  entered,  must,  upon  pay- 
ment of  his  fees  therefor,  fiirnish  to  the  party  who  obtained  the 
order,  one  or  more  transcripts,  attested  by  his  signature,  of  the 
docket  of  the  jndpment.  inclndinjr  the  ontrv  made  upon  the 
docket.  A  county  clerk,  in  whoso  offioo  the  jndjrment  is  docketetl, 
must,  upon  payment  of  his  f«'es  thi^refor,  imnie<liately  file  such 
a  transcript;  and  make  an  entry  upon  the  docket  of  the  judgment, 
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in  eacn  place  where  it  appears  in  his  docket-book,  substantially 
as  follows:  **  Lien  suspended**,  or,  *' Lien  partially  suspended*, 
according  to  the  entry  upon  the  original  docket,  and  also,  "  See 
transcript  filed**;  adding  the  proper  date. 

Id. 

§  12SO.    When  and  how  lien  restored. 

At  any  time  after  a  judgment,  which  has  ceased  to  be  a  lien, 
as  prescribed  in  the  Inst  three  sections,  is  affirmed,  or  the  aopeal 
therefrom  is  dismissed,  the  lien  thereof  may  be  restoreo,  an 
follows : 

1.  The  clerk,  in  whose  office  the  judgment  of  affirmance,  o" 
the  order  dismissing  the  appeal,  is  entered,  must,  upon  the 
request  of  the  judgment  creditor,  d<»cket  the  judgment  anew, 
aa  it  was  originally  docketed,  but  in  the  order  of  priority  of  tho 
new  docket;  and  he  must  write,  upon  the  new  docket,  the  words, 
"Lien  restorcnl  by  refiocket*';  addmg  the  date  of  redocketing. 

2.  A  transcript  of  the  new  docker  must  be  furnished  to  a 
county  clerk,  in  whose  office  an  entry  of  the  suspension  of  the 
lien  has  been  made,  as  prescribed  in  the  last  two  sections;  and 
thereupon  the  judgment  must  be  docketed  by  him  anew,  in  the 
order  of  the  priority  of  the  new  docket.  The  clerk  who  so  re- 
dockets  the  judgment,  must  make  an  entry  upon  the  new  docket, 
substantially  as  follows:  *'  I*ien  restored  by  redockel;.  See  tran- 
script filed'*;  adding  the  date  of  redocketing  in  his  county. 

The  lien  of  the  judgment  is  thereupon  restored,  for  the  unex- 
pired period  thereof,  as  if  the  order  had  not  been  made;  but  with 
like  effect  only,  as  against  judgment  creditors,  purchasers,  and 
mortgagees  in  good  faith,  as  if  the  judgment  had  then  been 
first  docketed. 

S  1260.  (Am'd,  1880,  lOll,  1913.]  Docket  of  Jndsmeat, 
lio'w   c^ancelled. 

The  do<-ket  of  a  judgment  must  be  cancelled  and  discharged 
by  the  cferk  in  whose  office  the  judgment-roll  is  filed,  or  by  the 
clerk  of  any  county  where  a  transcript  of  said  judgment  shall 
have  been  docketed,  upon  filing  with  him  a  satisfaction-piece, 
describing  the  judgment,  and  executed  as  follows: 

1.  Except  as  otherwise  prescribed  in  the  next  siibdivision,  the 
satisfaction-piece  must  be  executed  by  the  party  in  whose  favor 
the  judgment  was  rendered,  or  his  executor  or  adniiniHtrator;  or, 
if  it  is  made  within  two  years  after  the  entry  of  judgment,  or 
after  the  entry  of  final  iudgment  or  order  of  affirmance,  by  the 
attorney  of  record  of  the  party.  But  where  the  authority  of 
the  attorney  has  been  revoked,  a  satisfaction  by  him  is  not  con- 
clusive, against  the  person  entitled  to  enforce  the  judgm^'ut.  in 
respect  to  a  person,  who  had  actual  notice  of  the  revocation, 
before  a  payment  on  the  judgment  was  made,  or  a  purchase  of 
property  bound  thereby  was  effected. 

2.  If  an  assignment  of  the  judgment,  executed  by  the  party 
in  whose  favor  it  was  rendered,  or  his  executor  or  administrator 
has  been  filed  in  the  clerk's  office  the  Hatisfaetion-i>iece  must  be 
executed  by  the  person,  who  appears,  from  the  assignment,  or 
from  the  last  of  the  subsequent  assignments,  if  any,  ku  filed, 
showing  a  continuous  chain  of  title,  to  be  the  owner  uf  the  judg- 
ment; or  by  his  executor  or  administrator. 

8.  If  the  sjitisfaction-pieee  is  executed  by  an  attorney  in  fa<'t, 
in  behalf  of  a  person  authorize<1  to  exe<'ute  it.  other  than  the 
att«»rney  of  re<*ord.  an  instrument,  eontaining  a  jiower  to  ac- 
knowledge the  satisfaction,   must  be  filed   with   the   satisfaction- 
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piece,  unless  it  has  been  recorded,  in  the  proper  book  for  record- 
ing deeds,  lu  that  or  another  county;  in  \^nlch  case,  the  satis- 
faction-piece must  refer  to  the  record,  and  the  clerk  may,  for 
his  own  indemnity,  require  evidence  of  a  record  remaining  in 
another  oflice. 

The  execution  of  each  satisfaction-piece  or  power  of  attorney 
must  be  acknowledged,  before  the  clerk,  or  his  deputy,  and  cer- 
tified by  him  thereupon;  or  it  must  be  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded  in  the 
county  where  it  is  filed. 

4.  fn  the  absence  of  a  stitisfdction  piece  under  any  of  the  fore- 
going provisions  of  this  se<.'tion  the  docket  of  a  judgment  must  bo 
canceled,  satisfied  and  dificbarged  by  the  clerk  in  whose  oflBee 
the  judgment-rull  is  filed  at  any  time  if  the  judgment  debtor,  or 
his  legal  representatives,  or  any  other  (person  shall  deposit  with 
such  clerk  a  sum  of  money  equal  to  the  amount  of  the  judgment, 
or  if  the  docket  shows  a  partial  satisfaction  thereof,  the  unpaid 
residue  thereof,  with  interej*t  to  the  time  of  such  deposit  and  in 
addition  thereto  a  sum  equal  to  one  per  centum  of  said  judgment 
or  unpaid  residue.  There  shall  be  delivered  to  such  clerk  with 
such  a  deposit  a  certificate  of  the  sheriff  of  the  same  county  dated 
on  the  day  of  such  deiwsit  that  no  execution  upon  the  judgment 
is  in  his  hands.  Tpon  any  such  payment  and  deliverv  of  such 
certificate  the  clerk  shall  enter  upon  the  judgment  docket  the 
wonis  •*  satisfitMi  and  discharged  by  deposit.  All  the  provisions 
of  section  twelve  hundred  and  sixty -seven  of  this  act,  so  far  as 
they  affect,  shall  be  applicable  to  this  sulxliTisiou  of  this  section, 
except  that  the  clerk  of  a  countv  with  whom  a  judgment  baa 
been  docketed,  but  with  whom  the  judgment-roll  has  not  been 
filed,  before  filing  the  transcri^)t  and  canceling,  and  discharging 
the  docket  of  a  judgment  satisfied  of  record  pursuant  to  this 
subdivision  of  this  section,  shall  also  require  to  be  delivered  to 
him  in  addition  to  the  certificate  provided  for  in  section  twelve 
hundred  and  sixty-seven  of  this  act,  a  certificate  of  the  sheriff  of 
the  same  county  showing  that  no  execution  is  in  his  hands  or 
that  an  execution  is  in  his  hands  and  that  he  has  received  pay- 
ment of  all  fees  to  which  he  would  by  law  be  entitled  if  he  had 
collected  by  virtue  of  an  execution  the  amount  of  said  judgment 
or  unpaid  residue  thereof  with  interest.  It  shall  be  the  duty 
of  such  sheriff  to  accept  such  fees  without  payment  to  him  of  the 
amount  of  the  judgment  or  any  part  thereof,  uimn  there  being 
delivered  to  him  a  certificate  of  the  clerk  with  whom  the  judg- 
ment-roll is  filed,  showing  that  the  judgment  has  been  satisfied  of 
record;  and  it  shall  be  the  duty  of  anv  sheriff  to  give  any  ana 
all  certificates  reiiurreil  under  this  subdivision  of  this  section, 
upon  compliance  with  the  provisions  hereof  and  he  shall  be 
entitled  to  receive  fifty  cents  for  each  certificate.  All  deposits  of 
money  liereuiider  shall  be  cimsldered  as  paid  into  court  and  shall 
be  subject  to  the  provisions  of  the  code  of  civil  procedure  relative 
to  the  payment  of  money  into  court,  and  the  surrender  of  such 
money  by  an  order  of  the  court.  The  additional  one  per  centum 
to  be  deposited  as  aforesaid  shall  be  in  payment  of  all  fees  of  the 
financial  oificer  oi  the.  city  or  county  with  whom  any  money  is  de- 
posited hereunder.  But  no  provision  of  this  subdivision  shall 
affect  the  right  of  the  judgment  creditor  to  appeal  from  the  jud^- 
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meat,  or  m«ke  any  motion  with  resiiect   thoroto,  uor  fthall  any 
proceedings  on  appeal  be  affected  by  tliis  subdirisiuu. 

2    B.    &    8fk2,    II   22.    23   aail   24    (2   Edm.    376).    lind    L.    1884,    cfa.    202. 

ti  i»  2  and  3  (4  Kdm.  622).     Am'd  bf  U  1899,  di.  95 ;  Lu  1911.  ch.  690; 
•.  1913,  dU.  30.     lu  effect  ijept.  1,  1913. 

I  1261.  SAtlBfaetion-plece  to  b«  irlv«n  on  payment  ot 
Jodntent. 

The  person,  entitled  to  enforce  a  judgment,  must  execute,  and 
acknowledge  before  the  proper  officer,  a  satisfaction-piece  thereof, 
at  the  request  of  the  judgment  debtor,  or  of  a  person  interested 
in  the  proi)erty  bound  by  the  judgment,  upon  presentation  cf  a 
satisfaction-piece,  and  payment  of  the  sum  due  upon  the  judg- 
ment, and  the  fees  allowed  by  law  for  taking  the  ackuowledg- 
ment  of  a  deed. 

Id..    I    25    (2    BUm.    875).    am*d. 

f  128S.  [Am'd,  1886.]  Asfllflritor  mast  acknowledge  as- 
aiflTiiment. 

A  person  who  has  heretofore  executed,  or  hereafter  executes. 
a  written  assignment  of  a  judgment,  owned  by  him,  without 
acknowledging  the  execution  thereof,  before  an  officer  authorissed 
to  take  the  acknowledgment  of  a  deed^  must  so  acknowledge  it, 
at  tke  request  of  his  assignee,  or  of  a  subsequent  assignee  thereof, 
or  of  the  judgment  debtor,  upon  presentation  of  the  assignment, 
and  payment  of  the  officer's  fees. 

L.    1895,    cb.    946. 

i    1208.  Aaaiirnee  -vrho  la  a  receiver,  etc.,  may  tile  notice. 

A  resident  of  the  State,  or  a  person  having  an  office  within  the 
State,  for  the  regular  transaction  of  business,  in  person,  who 
becomes  the  owner  of  a  judgment,  by  virtue  of  a  general  assign- 
ment for  the  benefit  of  creditors,  or  of  an  appointment  as  n 
receiver,  or  trustee  or  assignee  of  an  insolvent  debtor  or  bank- 
rupt, may  file  with  the  clerk,  in  whose  office  the  judgment-roll  is 
filed,  a  notice  of  the  assigumeut,  or  of  his  appointment,  and  of 
his  ownership  of  the  judgment.  The  notice  must  l)e  subscribed 
by  him,  adding  to  his  signature  his  place  of  residence,  and  also, 
if  he  resides  without  the  State,  his  office  address.  A  notice  so 
filed  has  the  same  force  and  effect,  for  the  purposes  of  this 
article,  as  if  it  was  an  assignment  of  the  judgment. 

1  1204.  Entry  |m  diocket,  avon  retarn  of  execntlon  sat- 
iaAed. 

Where  an  execution  is  returned,  wholly  or  partly  satisfied,  the 
clerk  must  make  sn  entry  of  the  satisfaction,  or  partial  satisfac- 
tion, in  the  doc^ket  of  the  judgment,  upon  which  it  was  issued. 
Thereupon  the  judgment  is  deemed  satisfied,  to  the  extent  of 
the  amount  returned  as  collected,  unless  the  return  is  vacated 
fay  the  court. 

2  E.   S.  002.    i  26  (2  Edm.  876). 

I   1205.  Id.)   nrhere   exeeation   returned    nnsintlfifled. 

Where  an  execution  is  returned  wholly  unsatisfied,  the  clerk 
must  immediately  maiie,  in  the  docket  of  the  judgment,  ii|»;in 
which  it  was  issued,  an  entry  of  the  fact,  stating  the  time  when 
the  execution  was  returned. 
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i   1200.   Sheriff  to  srive  copy  of  Matlafled  execntloii;  clerk 
to  enter  MatlMfttetioii. 

A  sheriflF,  upon  bein^  paid  the  full  amount  due  upon  an  execu- 
tion in  liis  huudii,  must  inimodintely  iudorne  thereupon  u  return 
of  satisfaction  thereof.  He  must  also  deliver,  to  the  person 
making  the  payment,  upon  the  latter\s  request,  and  payment 
of  the  fees  allowed  by  law  therefor,  a  cerlitied  copy  of  the 
execution,  and  of  the  return  of  satisfaction  thereupon:  which 
may  be  tiled  with  the  clerk  of  the  same  county,  who  musr  (here- 
upon cancel  and  discharge  the  di»cket  of  the  judgment,  as  if  tht^ 
judgment-roll  was  filed  in  his  office,  and  the  execution  was  re- 
turned to  him,  as  satisfied.  But  this  se<'tion  does  not  exi»ueratp 
the  sheriff,  from  his  duty  to  return  the  execution,  to  the  clerk 
with  whom  the  judgment-roll  is  tiled. 

L.    I860,    cb.    6,    11    1    (4    Edtn.    6.15),    am'd.      See    f    1.306. 

S   1207.  Docket  $  wrhen  to  be  diacharved  and  cancelled. 

The  clerk  of  a  county,  with  whom  a  judgment  has  been  dock- 
eted, must  cancel  and  discharge  the  docket  thereof,  upon  the 
filing,  with  him,  of  a  <*ertilicate  of  the  clerk,  with  whom  the 
judgment-roll  is  filed,  showing  that  the  judgment  has  been  re- 
versed,  vacated,  or  satisfied  of  record;  or  the  certificate  of  the 
clerk  of  the  county,  with  whom  a  copy  of  au  execution,  and  of 
a  return  of  satisfaction  thereupon,  have  been  filed,  as  prescribed 
in  the  last  section,  showing  that  they  have  been  so  tiled,  and  the 
docket  cancelled  and  dis(*harged  accordingly. 

L.  1860,  cb.  6,   i  2,   and  L.  1S44,   ch.   104.   S  S  (4  Bdm.  027).  consolidated. 

S  1208.  [Repealed  by  I..  1909,  ch.  17.  See  Consolidated  Laws, 
tit.  Debtor  and  Creditor  Law,  §  150.] 

I   1209.  Pofver   of    conrtN    renpecttnff  docket. 

A  court  of  record  has  the  same  power  and  jurisdiction,  con- 
cerning the  docket  of  its  judgments,  kept  by  a  county  clerk,  which 
it  has  concerning  the  docket,  kept  by  its  own  clerk.  It  may 
direct  that  such  a  docket  be  amended;  or  that  its  judgment,  there 
docketed,  be  docketed  nunc  pro  tunc. 

L.   1844.  cb.    104.   fi   7   (4   Edm.  C2S).   am'd. 

I   1270.  Clerk   <o   flle   and   note   asnlflrnnient   of  Jndirment. 

ITpon  the  presentation,  to  the  clerk  of  a  court  of  record,  of  an 
assignment  of  a  judgment,  entered  in  his  office,  executed  by  a 
person  entitled  to  satisfy  the  judgment,  as  prescribed  in  section 
12tiU  of  this  act,  and  otherwise  executed  as  prescribed  in  that 
section,  with  respect  to  a  satisfaction-piece,  and  Upon  payment 
of  the  fees,  allowed  by  law,  for  filing  a  transcript,  and  docketing 
a  judgment  thereupon,  the  clerk  must  forthwith  file  the  assign- 
ment in  his  office,  and  make,  upon  the  docket  of  the  judgment, 
an  entry  of  the  fact,  and  of  the  day  of  filing;  or,  if  he  keeps  a 
separate  book  for  the  entry  of  assignments  of  judgments,  an 
entry,  referring  to  the  page  of  the  book,  where  the  tiling  of  the 
assignment  is  noted. 

i  12T1.     [Repealed,  1879.] 

I  1272.  To  what  Jndmnentii  and  execntionM  this  article 
applleM. 

,  This  article  applies  only  to  a  judgment,  wholly  or  partly  for 
a  sum  of  money.  »»r  directing  the  payment  i>f  a  sum  of  money; 
and  to  an  execution  issued  upon  such  a  judgment. 
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TITLS  n. 

Judgments  taken  without  proceM, 

Utlcte  1.  CoofeaaioD   of   Judgmeot. 

2.  SubmifisioQ  of  a  contioveray,   upon  facts  a<liiiitt6tf. 

ARTICLES   FIRST. 

Confewion  of  Judgment, 

8e«.  1273.  JadgmeDt  may  be  confeaaed. 
1274.  Statement;    form   tbereof. 

1276.  Statement  to  be  filed,  and  judgment  entered. 

]2i6.  JudgmeBt-toIl;  docketing  and  euioiclng  tbe  judgment. 

1277.  Eieeutton.   where  tbe  judgment   la  not  all   due. 

1278.  CoDfeaslon   by  one  of  several  Joint  debtors. 

i   1273.    [Am'd,     1877,     1R97,     1909.]      Jndirineiit     may     be 

A  jndpment  by  confession  may  be  entered,  witbont  action, 
pitber  for  money  dne  or  to  become  due,  or  to  secure  a  pers  >n 
njrninst  contincrent  linblllty  in  behalf  of  tbe  defendant,  or  both, 
as  prescribe  d  in  this  article. 

Co  Pr^'..  I  3S2:  L,  1S07.  cb.  3S.  Am'rt  by  L,  1909.  ch.  65.  Al-o  parMy 
rorK>nl<Hl  hv  T,.  1909.  oh.  19.  Seo  ConRolidated  I^W8.  tit.  DompHtlc  RplatimiM 
I.aw.  f  SI.  Sep  note  67  of  nutee  of  Board  of  Statntory  Consolidation  at  end 
of    cod«. 

{   1274.  atateme&ti  form  tbereof. 

A  written  statement  must  be  made,  and  si^rn^  by  the  defend- 
ant, to  the  following  effect: 

1.  It  must  state  the  sum,  for  which  judgment  may  be  entered, 
and  authorize  the  entry  of  judgment  therefor. 

2.  If  the  judgment  to  be  confessed  Is  for  money  due  or  \.o 
become  due,  it  must  state  concisely  the  facts,  out  of  which  the 
debt  arose;  and  must  show,  that  the  sum  confessed  therefor  is 
justl.v  due,   or  to   become  due. 

3.  If  the  judgment  to  be  confessed  is  for  the  purpose  of  secur- 
ing the  plaintiff,  against  a  contingent  liability,  it  mu<tt  stare 
concisely  the  facts,  constituting  the  liability;  and  must  show, 
that  the  sum  confessed  therefor  does  not  exceed  the  amount 
of  tbe  liability. 

The  statement  must  be  verified  by  tbe  oath  of  the  defendant, 
to  the  effect,  that  the  matters  of  fact  therein  set  forth  are  true. 

Id.,  S  383,  am*d. 

I  1275.  [.4u'd9  1896y  1015.]  Statement  to  be  filed,  and  Jndar- 
ment  entered. 

At  any  time  within  three  years  after  the  statement  is  verified, 
it  may  be  filed  with  the  county  clerk  of  the  county  of  which  the 
defendant  was  a  resident  at  the  time  of  'making  such  statement, 
or,  where  the  sum,  for  which  judgment  is  confessed,  does  not 
exc«»ed  two  thousand  dollars,  exclusive  of  interest  from  the  time 
of  making  the  statement,  with  the  clerk  of  the  city  cotirt  of  the 
city  of  New  York,  provided,  however,  that  the  defendant  at  time 
of  making  such  stat<»ment  was  a  resident  of  the  city  of  New  York. 
Th€*reupon  the  clerk  must  enter,  in  like  manner  as  a  ju<lgmcnt  is 
entered   in   an  action^  a  judgment   for  the  sum  confessed,   with 
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costs,  which  jje  must  tax,  to  the  amount  of  fifteen  dollars,  be- 
sides disburspmonts  taxable  in  nn  action.  If  the  statement  is 
filed  with  a  county  clerk,  the  .indpment  must  be  entered  in  the 
supreme  court;  if  it  in  filed  with  the  clerk  of  another  court, 
specified  in  this  section,  the  judgment  must  be  entered  in  the 
court  of  which  he  is  cltrk.  But  a  judjfment  shall  not  be  entt^red 
upon  such  a  statement,  after  the  defendant's  death. 

Co.  Proo.,  f  384,  tint  Bentenoe.  Am*d  Ujr  L.  1900.  ch.  946;  L.  1916,  ch.  639, 
in  effect  Sept.  1,  1915. 

S  1276.   [Am'd,     1879.]    Jiid|rmeBt-roll|     d«elc*tinir     Mi« 
enforoliiflr   tl&e   imd^uheut. 

The  clerk,  imraediatelj  after  entering  the  jadgment,  must 
attach  together  and  file  tbue  statement,  as  yerihed,  and  a  copy 
of  the  judgment:  which  constitute  the  judgment- roll.  The  jodg- 
ucnt  isay  tip  docketed,  and  enforced  a^inst  property,  in  the 
fianie  manner,  and  with  the  same  effect,  as  a  juagment  in  •« 
actioa.  rendeied  ia  th«  same  court;  aud  each  proTision  of  law, 
relating  to  a  judgment  in  au  action,  and  the  proceedings  subse- 
quent thereto,  apply  to  a  judgment  thus  taken. 

Id.,  f  384,  second  and  third  sentences  am'd. 

(  1877.  Kxeentlon  iv-hcre   tbe    Jndarment   Is   not    all   dit«. 

Where  the  debt,  for  which  the  judgment  is  rendered,  Is  not 
all  due,  execution  may  be  issued,  upon  the  judgment,  for  tne 
collection  of  the  sum  whiHi  has  becoaie  due.  The  execution 
must  be  in>  the  form  prascribed  by  law,  for  an  execution  upon  a 
judgment  for  the  full  amount  recovi^ed;  but  the  person,  whose 
name  is  subscribed  to  it,  must  indorse  thereupon  a  direction  to 
the  sheriff,  to  collect  only  the  sum  due,  stating  the  amount 
thereof,  witii  interest  Uiereon,  and  the  costs  of  the  judgment. 
Notwithstanding  the  issuing  and  <;olleetion  of  such  an  execution, 
the  judgment  soaU  remain,  as  aecurity  for  the  sum  or  sums  to 
become  due,  after  the  execution  is  issued.  When  a  further  sum 
becomes  due.  an  execution  may,  in  like  manner,  be  IbsucmI  for 
the  collection  thereof;  and  successive  executions  may  be  Issued, 
as  further  sums  become  due. 
Id.,  remainder  of  |  384. 

I  197S.  C4MilesiKlon   l»ir    •ne   o€   seT'«ral   Joint   debtors. 

One  or  more  joint  debtors  may  confess  a  judgment  £or  a  joint 
debt,  due  or  to  l)ecome  due.  Where  all  the  joint  debtors  do  not 
unite  in  the  confession,  the  judgment  must  be  entered  and  en- 
forced against  those  only  who  confessed  it;  and  it  is  not  a  bar 
to  an  action  against  all  the  joint  debtors,  upon  the  same  demandL 
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ARTICIiO   8BC01VD* 

8ubmi$9ion  of  a  corUroversy,  upon  facte  admitted,      ^ 

Wme.  1170.  Controyeniy,    how    labiuitted    without    procesa. 

1280."  Papers  to  be   filed;   controveray  tbereupon   b«coin«8   an   actloa. 
1281.  Subaequent  proceedings  regulated. 

I  1.S79.  Controversy,    bo^v    snlfinltted    irithont    procesa. 

The  parties  to  a  question  in  difference,  which  might  be  tho 
Fubject  of  an  action,  being  of  full  age,  may  agree  upon  a  case, 
containing  a  statement  of  the  facts,  upon  which  the  controversy 
depends;  and  may  present  a  written  submission  thereof  to  a 
court  of  record,  which  would  have  jurisdiction  of  an  action, 
brought  for  the  same  cause.  The  case  must  be  accompanieo 
with  the  affidavit  of  one  of  the  parties,  to  the  effect,'  that  the 
controversy  is  real;  and  that  the  submission  is  made  in  good 
faith,  for  the  purpose  of  determining  the  rights  of  the  parties. 
The  Bubmission  must  be  acknowledged  or  proved,  and  certified, 
iu  like  manner  as  a  deed,  to  be  recorded  in  the  county  where 
it  is  filed. 

Go.   Proc.,  part  of  |  372,    am'd. 

{   1280.  Papers    to    be   filed  |    controversy    tberenpon    be« 
comes  nn  action. 

The  case,  submission,  and  affidavit,  must  be  filed  in  the  office 
of  the  clerk  of  the  court  to  which  the  submission  is  made.(l)  If 
the  submission  is  made  to  the  supreme  court,  they  must  be  filed 
in  the  office  of  the  county. clerk,  if  any,  specified  in  the  submis- 
sion; if  no  county  clerk  is  so  specifi  d,  th<>y  may  be  filed  in  the 
office  of  any  county  clerk.  The  filing  is  a  presentation  of  the 
submission;  and  thenceforth  the  controversy  becomes  an  action: 
and  each  provision  of  law,  relating  to  a  proceeding  in  an  action* 
applies  to  the  subsetiuent  proceedings  therein  except  as  otherwise 
prescribed  in  the  next  sction. 

(1)  New.    Remaiiider  is  substituted  for  C3o.  Proc.,  fi  S74,  and  part  of  51  ^^ 
and    873.  ' 

I  1281.    [Am'd,  1896,  18IW.]    Sfvbseqnent  prooeedlnffs  reira- 
lated. 

An  order  of  arrest,  a  temporary  injunction,  or  a  warrant  of 
attachment,  cannot  be  granted  in  such  an  action;  the  costs 
thei€K)f  are  always  in  the  discretion  of  the  court,  but  costs  can- 
not be  taxed,  for  any  proceedings  before  notice  of  trial;  the  action 
must  be  tried  by  the  court,  upon  the  case  alone;  and  the  case, 
submission,  affidavit,  and  a  certified  copy  of  the  judgment,  and 
of  any  order  or  paper  necessarily  affecting  the  judgment,  con- 
stitute the  judgment  roll.  If  the  action  is  in  the  supreme  court 
it  mu«t  be  tried  nnd  judgment  rendered  by  the  appellate  division 
thereof,  and  if  in  the  city  court  of  the  city  of  New  Yorks  it 
must  be  tried  and  judgment  rendered  at  the  general  term  thereof. 
If  the  statf*ment  of  facts  contained  in  the  case,  is  not  sufficient 
to  enable  the  court  to  render  judgment,  an  order  must  be  made 
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dismissing  the  subnussiuu,  witliout  costs  to  either  party;  unites 
the  court  permits  the  parties,  or,  in  a  proper  case  their  repre- 
^ntatives,  to  file  an  ndditionnl  statement,  which  it  may  do,  In  Its 
discretion,  without  prejudice  to  the  original  statemait 

L.  laa^oh.  »46;L.  1899.oh.fiM.    In  effect  Mat  6. 1899. 


c.  11,  t.  8  VACATING  JUDpJtfBNT.  %i  IZS^S^ 

TITLB  III. 

Vacating  or  setting  aside  a  judgment,  for   irregularity  or 

enor  in  laot. 

Bee.  1282.  MotJoB  to  9et  afli4«  Ju^^mept  |or   Irresjularlty ;   wben  it   may  be 

heard. 
1233.  Motion  to  set  aside  Jndgnieiit  for  error  In  fact;   when  it  may  1w 

made  py  party.  " 
1284.  Id.;    after  a    party's   deatb. 
)S85.  Id.;   by    a    person  not   a   party. 

1286.  Id.;  wben  several  parties  are  entitled  to  more. 

1287.  To  wbom  notice  of  the  motion   muMt  be  g.ven. 

1288.  Id.;  wben  real  property  lecovered  by  the  Judypnent  has  been  ouh 

1989.  Ho#^otlce  glTem  under  m9  title. 
1280.  Within  what  time   motion  to  be  made. 
tSSl.  Excep^oDS  In  cases  of  dlsatylUty. 
19»2.  Restitution;    when   directed. 

I  1282.  Motion  to  set  aiilde  Judarment  for  lrres«l«rMy| 
vrlaen  It  may  be  lieard. 

A  motion  to  set  aside  a  final  judgment,  for  irrognlarltj,  shall 
not  be  heard,  alter  the  expi^atiop  of  one  year  since  the  tiling 
ot  the  judgment-roU;  unices  notice  thereof  is  given  for  a  day 
witbiD  the  ye;ir,  and  either  the  hearing  is  adjourned,  by  one  or 
more  orders,  until  after  the  expiration  of  Iho  year;  or  tlie  term, 
for  which  it  is  thus  noticed.  iR  not  held.  In  the  latter  event, 
the  motion  may  be  re-noticed  for,  and  heard  at,  the  next  term 

St  which  it  can  be  made,  held  not  loss  thnn  ten  days  after  the 
ttj,  wben  the  first  term  was  appointed  to  be  held, 
j  a.  S.  369,  I  2  (2  £dm.  371),   remodelled.     See  S  724. 

i  12K3.  Motion  to  set  aHlde  Jnain<>ot  for  error  In  fnctt 
vrken  it  mny  |»e  mn-de  by   party. 

A  motion  to  set  i^iide  o  final  judgment,  rendered  in  a  court  of 
record,  for  error  in  fuct,  uot  arising  ui>on  the  trial,  may  be  made 
by  the  party  against  whom  it  is  rendered:  or.  If  an  execution 
ba*  not  b**en  issued  thereon,  and  the  judgment  haa  not  been 
wholly  or  partly  satisfied  or  enforced,  by  the  party  in  wljose 
favoi'  i:  is  rendered.  (See  f  1290.^ 
2  B.   S.  5$»1.  parts  ot  U  2  and  8  (2  Edm.  618),  consolidated  and  am'd. 

f  1284*  14- 1  after  a  party's  dentb. 

A  like  motion  may  be  made,  after  the  death  of  a  party  entl* 
tied  to  make  it,  as  prescribed  in  the  last  section,  by  the  following 
persons; 

1.  Where  the  judgment  awards  a  snm  of  money,  or  a  chattel, 
or  an  interest  in  real  property,  whjch  is  declared  by  law  to  be 
assets,  the  motion  may  be  m^ide  by  his  executor  or  ndininistrntor. 

2.  Where  the  judgment  awards  real  property,  or  the  possesHion 
thereof,  or  where  the  title  to  or  an  estate  or  interest  in  real 
property  is  determined  or  affected  thereby,  the  motion  may  be 
made  by  the  heir  of  the  decedent  to  whom  the  real  property 
descended,  or  might  have  descended,  or  by  the  person  to  wiiom 
he  devised  it. 

3.  Where  the  judgment  Is  rendered  against  or  in  fsvor  of  two 
or  more  t»e^*M>na,  the  motion  may  be  made,  jointly,  hy  the 
survivor,  and  the  peihon  who  would  have  been  entitled  to  make 
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it,  if  the  judgment  had  been  rendered  in  fayoriof  or  against  the 
decedent  only. 

2  R.  8.  091,  8  3,  BQbd.  2  and  8,  and  8  0.  oonaoUdated. 

8  1286.  Id. I  hy  m,  person  not  a  pnrtx* 

A  motion  may  be  made,  either  before  or  after  the  death  of  the 
ilefendant,  by  a  person,  who  is  not  a  party,  to  set  aside,  for  error 
in  fact,  not  arising  uiK>n  the  trial,  a  judgment,  rendered  in  an 
action  against  a  tenant  for  life,  or  for  years,  awarding  real 
property,  or  the  possession  of  real  property,  in  which  the  persoD 
making  the  motion  has  an  estate,  or  interest,  in  reyersion  or 
remainder. 

Id.,  8  2,  anbd.  4,  remodelled. 

8  128<l.  Id.  I  ^vben  nevernl  parties  nre  entitled  to   mo-re. 

Where  two  or  more  persons  are  entitled  to  move  to  set  aside 
a  judgment,  as  prescribed  in  the  last  three  sections,  one  or  more 
of  them  may  move  separately;  but,  in  that  case,  notice  of  the 
motion  must  be  given  to  those  who  do  not  join  therein,  in  lilEe 
manner  as  if  they  were  adverse  parties. 
Sulwtltnte  for  2  B.  S.  602,  88  7-17. 

8  1287.  To   whom   notice    of  the   motion  mvst  be   vi'vem* 

Notice  of  a  motion  to  set  aside  a  final  judgment,  for  error  in 
fact,  not  arising  upon  the  trinl,  must  be  given  to  the  adverse 
party,  or,  in  case  of  his  death,  to  each  person  who  might  hav^ 
moved,  as  against  the  moving  party,  to  set  aside  the  judgment 
for  the  same  cause,  as  prescribed  in  this  titled)  Where  the 
irotion  is  made  by  the  party  against  whom  the  judgment  is 
rendered,  or  by  his  heir,  devisee,  executor,  or  aamlnistrator, 
service  of  the  notice,  upon  the  attorney  of  record  for  the  party, 
in  whose  favor  the  judgment  is  rendered,  has  the  lilie  effect,  aa 
if  it  was  served  upon  the  party.  (2) 

(1)  Id.,  the  aubatance  of  8  10.  except  the  laat  danae  of  mbd.  8  thersof. 
<2)   New. 

8  1388.  Id.  I  when  real  property-  recovered  by  the  |ndv 
ment   hms  been  conveyed. 

Where  the  judgment  awards  real  property,  or  the  possession 
thereof,  or  where  the  title  to,  or  an  estate  or  interest  in.  real 
property  is  determined  or  affected  thereby,  and  the  real  property, 
or  estate  or  interest  therein,  has  been  conveyed,  by  the  adverse 
party,  more  than  eight  days  before  the  hearing  of  the  motion, 
notice  of  the  motion  must  al80  be  given  to  each  actual  occupant 
of  the  property,  claiming  under  the  conveyance. 

2  R.   S.  502,   remainder  of  |   19. 

8  1289.  How  notice  ffiven  under  this  title. 

Notice  must  be  given,  in  a  case  specified  in  this  title,  by  pei^ 
Bonal  service  of  a  written  notice,  or  of  an  order  to  show  cause 
why  the  motion  should  not  be  grantetl;  or,  if  a  person  entitled  to 
notice  cannot,  with  due  diligence,  be  found  within  the  State* 
in  any  manner  which  the  court,  or  a  judge  thereof,  directs  in 
an  order  to  show  cause,  or  which  the  court  directs  in  a  subse- 
quent order. 

8   1200.  Within    "What   time   motion    to   be   made. 

A  motion  to  set  aside  a  final  judgment,  for  error  in  fact,  not 
arising  upon  the  trial,   shall  not  be  heard,   except  as  specified 
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in  the  next  section,  after  the  expiration  of  two  years  since  the 
filing  of  the  judgment-roll,  unless  notice  thereof  is  given,  for  a 
day  within  the  two  jears;  and  either  the  hearing  is  adjourned, 
by  one  or  more  orders,  until  after  the  expiration  of  the  two 
years;  or  the  term,  for  which  it  is  thus  noticed,  is  not  held.  In 
the  latter  event,  the  motion  may  be  re-noticed  for,  and  h^rd 
at,  the  next  term  at  which  it  can  be  made,  held  not  less  tnan. 
ten  daya  after  the  day,  when  the  first  term  was  appointed  to 
be  held. 

I  1291.  Bxcepttona  In  cases  of  dlsablltty. 

If  the  person,  against  whom  the  judgment  is  rendered,  is,  at 
the  time  of  filing  the  judgment-roll,  either 

1.  Within  the  age  of  twenty -one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution,  upon  con- 
viction of  a  criminal  offence,  for  a  term  less  than  for  life; 

The  time  of  such  a  disability  is  not  a  part  of  the  time,  limited 
by  the  last  section;  except  that  the  time,  within  which  the  motion 
may  be  heard,  cannot  be  extended  more  than  five  years  by  such 
a  disability,  nor,  in  any  case,  more  than  one  year  after  the 
disability  ceases. 

From  2  R.  S.  604.  SI  22  and  24. 

I  1S9S.  Restitationi   wl&en    directed. 

Where  a  judgment  is  set  aside  for  any  cause,  upon  motion, 
the  court  may  direct  and  enforce  restitution,  in  like  manner,  with 
like  effect,  and  subject  to  the  same  cotiditions,  as  where  a  judg- 
ment is  reversed  upon  appeal, 
fce  i  1323,  pott. 
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CHAPTER  Xlt 
Appeals. 

Chapter. 
TITLE  II.— Appeal  to  the  Comrt  of  Appeali. 
TITLE  III.— Appeal  to  the  Saprtme  Cotrt  tt9m  aa  lafertor  Coart. 
TITLE  IT.— Appeal  to  the  Appellate  DlVltlon  of  the  Satirenie  Cohrt. 
TITLE   y.— Appeal  From  a  Determiaatloa  la  a  special  Proeeedlaff. 

tkeo  eral  proviBions,  relating  to  the  appeals  provided  for  is 

this  chapter. 

9tt9    1293.  Writs  of   error   abolished. 

1294.  When  party  may  appeal. 

1295.  Parties  to  api)eal;  bow  desliniated.    Title  of  cause. 

1296.  Wben  a  person  entitled  to  become  a  party  may  appeal. 

1297.  Appeal  wben  adverse   party  baa  died. 

1S08.  Proceedings,  wben  party  dies  pending  appeal. 

1290.  Order  of  substitution. 

1300.  Appeal,    bow   taken. 

1801.  When  notice  of  appeal  to  specify  inierlncniory  judgment,   etc. 

1302.  Proceedings,  if  attorney  or  party  not  fofin^. 

1303.  Defects  in   proceedings  may  be  supplied. 

1304.  Order    appealed    from    must    be    entered.    Proce^Ingt    to    dompel 

entry. 

1305.  Security  may  be  waired. 

1306.  Deposit  in  lieu  of  undertaking. 

1307.  I'ndertaklng   must   be   filed. 

1308.  New  undertaking  to  be  given,   when  sureties  are  insolrent,  etc. 

1309.  Action  upon  undertaking,   when  not  to  be  brought. 
ISlO.  When  api)eal  stays  proceedings;   effect   thereof. 

1311.  Levy  upon  personal  property,   when  superseded  by  appeal. 

1312.  Court  mny  limit  amount  of  security  in  certain  cases. 

1313.  No  security   necessary,  on   appeal   by  the   people,   etc. 

1314.  Id.;   on  appeal  by  a  domestic  municipal  corporation. 

1315.  Papers  to  be  transmitted   to  sppellate  court. 

1316.  Interlocutory   Judgment,    or   intermediate  order,    may   be   reviewed. 

1317.  Judgment  or  order  on  appeal. 

1318.  When   no  appeal  lies  from  Judgment  of  reversal. 

1319.  Motle  of  enforcing  affirmed  or  modified  Judgment. 

1320.  Id.:   as  to  order. 

1821.  Mode   of  cancelling  docket   of  reversed  or  modified  jodgment. 

1322.  Id.:  when  reversal,  etc..   was  by  court  of  appeals. 

1323.  Restitution:  wben  awarded. 

I.'l23a.  RcmnrkH  or  comments  of  judge,  duly  excepted  to,   shall   t>e  sab- 
Jt'ct  to  wvitw. 

3  i;iOa.   \%rltH   of  error  aibollHlied. 

Tlio  writ  of  error  in  a  civil  action  or  special  proceeding  has 
been  uUoiishecl. 

SubstltutiHl   for  Co.   Proc.,   S   .'i.'l.'i,   and   the  flrMt  sentence  of  |  457. 

§  1294.  IVIieii   party   mny  appeal. 

A  party  ajr.^riovod  may  appeal,  in  n  case  prescribed  in  this 
chjipli'r,  «'.V(vpt  H'lxMi'  the  jud^rnuMit  or  onUn*,  of  which  he  com- 
plaiuu,  was  rcniiorrd  ur  made  iipun  his  default. 

Co.   Proc.,   S  325,   ain'd   by  luhUivi  ttif  thml  clau.se.    See  i  2?C8. 
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i    1296.    Parties     to     appeal}     how     desflgrnated.    Title     of 
» eavMe. 

The  party  or  person  appealing  ig  desij^nated  as  the  appellant, 
and  the  atlrerse  party  ah  the  respoudeut.  After  an  appeal  is 
taken  to  another  court,  the  name  of  the  appellate  court  musit  be 
BUbatltuted,  for  that  of  the  court  below,  lu  the  title  of  the  action 
or  special  proceediugrt  and  in  any  case,  the  name  of  the  county, 
if  It  is  mentioned,  may  be  omitted;  otherwise  the  title  shall  not 
be  changed,  in  consequence  of  the  appeal. 

Co.  Proc,  I  326,  am'd. 

5  12&0.  When  a  person  entitled  to  become  a  party  may 
appeal. 

A  person  aggrieved,  who  is  not  a  party,  but  is  entitled  by  law 
to  be  substituted,  in  place  of  a  party;  or  who  has  acfjuin»d,  since 
the  making  of  the  order,  or  the  rendering  of  the  judgment  np- 
penled  from,  an  interest,  which  would  have  entitled  him  to  be 
so  substituted,  if  it  had  been  previously  accpiired,  may  also  ap- 
peal, as  prescril)ed  in  this  chapter,  for  an  api^eal  by  a  party.  But 
the  appeal  cannot  be  heard,  until  he  has  been  substituted  in  place 
of  the  party;  and  if  he  unreasonably  neglects  to  procure  an  order 
of  substitution,  the  appeal  may  be  dismissed,  upon  motion  of  the 
respondent.     (See  §  2569.) 

S   iS9T.  Apfteal  irheh  adreme  party  hdH  died. 

Where  the  adverse  party  has  died,  since  the  making  of  the 
order,  or  the  rendering  of  the  judgment  appealtMi  from,  or  where 
the  judgment  appealed  from  was  rendered,  after  his  death,  in  a 
case  prescribed  by  law,  an  appeal  may  be  taken,  as  if  he  waa 
living:  but  it  cannot  be  heard,  until  the  heir,  devisee,  executor,  or 
adtninistrator,  as  the  case  requires,  ha?  been  substituted  as  the 
respondent.  In  such  a  case,  an  undertaking  required  to  perfect 
the  appeal,  or  to  stay  the  execution  of  the  judgment  or  order 
appealed  from,  must  recite  the  fact  of  the  adverse  party's  deaths 
and  the  undertaking  enures,  after  substitution,  to  the  benefit  of 
the  person  BUbstituted. 

S    1288.      [Am'd»      ISlrr.]    Proccedlnirs,     when     party     dies 
pendingr  appeal. 

Where  either  party  to  an  appeal  dies,  before  the  appeal 
is  heard,  or  has  heretofore  died,  and  the  appeal  has  not  be  n 
heard,  if  an  order,  substituting  another  person  in  his  place, 
is  not  made,  within  three  months  after  nis  death,  or,  where 
he  has  heretofore  died,  within  three  months  after  this  section 
takes  effect,  the  court,  in  which  the  appeal  is  pending,  may,  in 
its  discretion,  make  an  order,  requiring  all  persons  interested  in 
the  decedent's  estate,  to  show  cause  before  it,  why  the  judgment 
or  order  Appealed  from  should  not  be  reversed  or  alBrmed,  or 
the  appeal  dismissed,  as  the  case  requires.  The  order  must 
specify  a  day,  when  cause  is  to  be  shpwn,  which  must  be  not 
less  than  six  months  after  making  the  order;  and  it  must  desig- 
nate the  niode  of  giving  notice  to  the  persons  interested.  Upon 
the  return  day  of  the  order,  or  at  a  subsequent  day,  appointed 
by  the  court.  If  the  proper  person  has  not  been  substituttMl,  the 
court,  upon  proof,  by  affidavit,  that  notice  has  been  given,  as 
repaired  by  the  ord^r,  may  reverse  or  affirm  the  judgment  or 


g§  1299-1808  APPEALS  GENERALLY.  c.  12, 1. 1 

order  appealed  from,  or  dismiss  the  appeal,  or  nuikc  Biich  further 
order  in  the  premises,  us  tiie  ease  requires. 
Substitute  for  Co.   I'roc.,    piirt   of   |    121. 

j  1298.  Order   of  substitution. 

Where  the  appeal  is  from  one  court  to  antither,  an  application 
for  an  order  of  substitution,  as  prescribed  by  the  last  three 
sections,  mu.it  be  made  to  the  appellate  court.  Where  personal 
service  of  notice  of  application  for  an  order  has  been  made, 
within  the  State,  upon  the  proper  representative  of  the  dece- 
dent, an  order  of  substitution  may  be  made;  upon  the  applicaUon 
of  the  surviving  party. 

I  1300.   [Am*d,   1900.]     Appeal,  how  taken. 

An  appeal  must  be  taken,  by  servinjr,  upon  the  attorney  tor 
the  adverse  party,  as  prescribed  in  article  tliinl  of  tilit*  sixth  of 
chapter  eighth  of  this  act,  and  upon  the  clerk,  with  ^yh<lm  the 
judgment  or  order  appealed  from  is  entered,  by  filing  it*  in  bis 
<>iJce,  a  written  notice,  to  the  effect,  tint  the  nppciinnt  appeals 
from  the  judgment  or  order,  or  from  a  specified  part  thereof. 
Upon  an  appeal  to  the  court  of  api>eals  from  an  order  of  the 
appellate  division,  made  upon  an  appenl  from  the  surrogates 
court,  the  notice  of  appeal  shall  be  tiled  with  the  clerk  of  the 
surrogates*  court. 

Co.  Proc..  i  :^2^,  flfKt  fvntcnoc.  Am'd  by  L.  1909,  ch.  41©.  In  efTect 
Bept.    1,    1900.     Soc    f    2574. 

I  laOl.  'When  notice  of  appeal  to  •peclfy  Interloovtorr 
Indirmenty   etc. 

Where  the  appeal  is  from  a  final  judgment,  or  from  a  final 
order  in  a  special  proceeding,  and  tEe  appellant  intends  to  bring 
up,  for  review  thereupon,  an  interlocutory  judgment,  or  an  inter- 
mediate order,  he  must,  in  the  notice  of  appeal,  distinctly  specify 
the  interlocutory  judgment,  or  intermediate  order,  to  be  reviewed. 

See  S9    1810  <ld4   1817,   poet. 

I  1802.  Pr<»ceedlnars»  if  attorney  or  pa^ty  not  fonnd* 

If  the  attorney  for  the  adverse  party  is  dead;  or  if  he  has 
been  removed,  and  notice  of  the  removal  has  been  served  upon 
the  appellant's  attorney,  and  another  attorney  has  not  been  sub- 
stituted in  his  place;  or  if,  for  any  reason,  service  of  a  notice 
of  appeal,  upon  the  proper  attorney  for  the  adverse  party,  can- 
not, with  due  diligence,  be  made  within  the  State,  the  notice 
of  appeal  may  be  sc»rved  upon  the  resix)ndent,  in  the  manner 
prescribed  by  law  for  serving  it  upon  an  attorney.  If  personal 
service  upon  the  respondent  cannot,  with  due  diligence,  be  so 
made  within  the  State,  the  notice  of  appeal  may  be  served 
upon  him,  and  notice  of  the  subsequent  proceedings  may  be 
given  to  him,  as  directed  by  a  judge  of  the  court,  in  or  to  which 
the  appeal  is  taken. 

{  1308.  Defects  in  proceedlnKs  may  be  supplied. 

Where  the  anpellant,  seasonably  and  in  good  faith,  serves  *h*r 
notice  of  appeal,  either  upon  the  clerk  or  upon  the  adrerse  pf*rty. 
or  his  attorney,  but  omits,  through  mistake,  inadvertence,  or 
excusable  neglect,  to  serve  it  upon  the  other,  or  to  do  any  other 
act,  necessary  to  perfect  the  appeal,  or  to  stay  the  execution 
of  the  judgment  or  order  appealed  from;  the  court,  in  or  to 
which  the  appeal  is  taken,  upon  proof,  by  affidavit,  of  the  facts, 
may,  in  its  discretion,  permit  the  omission  to  be  supplied,  or  an 
amendment  to  be  made,  upon  such  terms  as  jusUee  requirM. 

Oo.     Proc.,    part  of  I   827.    em'd. 
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I  1304.  Order  mppealed  from  miiMt  b«  entered.  Froceed- 
Iasii  to  compel  entry. 

An  appeal  cannot  be  taken  from  nu  order  made  by  a  jndge,  out 
of  court,  until  it  i»  enieiied  iu  the  uttiee  of  the  proper  clerk. 
Where  such  an  order  iias  not  Lt'en  to  eutercnJ,  or  the  papers, 
upon  which  it  wns  founded,  have  not  been  tiled  in  the  »ame 
clerk's  office,  the  jud};e  who  liiade  it,  or,  if  he  i8  absent,  or  unable 
or  disqualified  to  net,  :i  judge  of  the  court,  in  ur  to  which  an 
am>eftl  therefrom  muy  le  taken,  must,  upon  the  application  of 
a  party  or  other  prison,  etititlfd  to  take  such  an  apijeal, ' make 
an  order,  retiuirinj;  the  oniiHsiou  to  be  supplied,  within  a  specified 
time  after  servico  of  ii  copy  of  the  order  made  by  him.  Upon 
proof,  by  affidavit,  that  n  copy  of  the  latter  order  has  been 
served,  and  that  the  omission  has  not  been  supplied,  the  same 
judge  may  make,  ui)on  notice,  an  order  revoking  and  annulling 
the  original  order.  The  provisions  of  the  last  section  but  one 
apply  to  the  service  of  an  order,  or  a  notice,  as  prescribed 
in  this  section. 

SubsUtate  for  portions  of  Co.  Proc..  {  800. 

I  13<KS.  Secnrlty  n»ay  be  'wntved* 

An  undertaking,  which  the  appellant  is  required,  by  this  chap- 
ter, to  give,  or  any  other  act  which  he  is  so  required  to  do,  for 
the  security  of  the  respondent,  may  be  waived  by  the  written 
consent  of  the  respondent. 

Co.    Ptoc.,    I    SM,    last   sentence,    am'd. 

I  1300.  Deposit,  In  lien  of  nndertaklnar* 

Where  the  appellant  is  remiired.  bv  this  chapter,  to  give  an 
undertaking,  he  may,  in  lien  tuereof,  deposit  with  the  clerk,  with 
whom  the  judgment  or  order  appealed  from  is  entered,  a  sum 
of  money,  equal  to  the  amount  for  which  the  undertaking^  is 
required  to  be  given.  The  deposit  has  the  sauie  effect,  as  filing 
the  undertaking;  and  notice  that  it  has  been  made,  has  the 
same  effect,  as  notice  of  the  filing  and  service  of  a  copy  of  the 
undertaking.  The  court,  wherein  the  appeal  is  pi'nding,  may 
direct  the  mode,  in  which  the  money  shall  be  kept  and  disposed 
of,  during  the  pendency,  or  after  the  determination  of  the  appeal. 

Id.,  part  of  S  333,   oir'd. 

I    1307.   (Am*d,    liUO.]       Undertaklnir    must    be    ltled« 

An  undertaking,  given  as  prescribed  in  this  cluii/u-.,       ..  i  1'.* 
fiUd  with  the  clerk,  with  whom  the  judgment  or  order   iirMcnUil 
from    is   entered,    excf-pt    that    upon    an    ap|ual    to    th(f    v\n,i\    > 
appeals  the  undertaking  must  be  filed  with  the  clerk  oi'  tie 
wherein  the  original  judgment  or  order  was  entered. 

Id.,   S  .^43.  first  sentence.     Bee  Rule  4.     Am'd,  L.   1010,  ch.   582.    In  effed 
Sept.  1,  11)10. 

I  1»A8.  [Am*d,  lK!;n.l  IVew  nndertaklnff  to  be  vlven, 
vrlien    sureties    Are    Insolvent,    etc. 

The  court,  in  which  the  appeal  is  pending,  upon  satisfactory 
proof,  by  affidavit,  that  since  the  execution  of  an  undertaking. 
given  as  prescribed  in  this  chapter,  one  or  more  of  the  sureties 
therein  have  become  insolvent;  or  that  his  or  their  circumstances 
have  become  so  precarious,  that  there  is  reason  to  apprehend, 
that  the  undertaking  is  not  sufficient  for  the  security  of  tne 
respondent:  may  make  an  order,  requiring  the  appellant  to  file 
a 'new  undertaking,  and  to  serve  a  copy  thereof,  as  required  with 
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respect  to  the  original  undertaking.  If  the  appellant  fails  so  to 
do,  within  twenty  days  after  the  service  of  a  copy  of  the  order, 
or  such  further  time  as  the  court  allows,  the  appeal  must  be 
dismissed,  or  the  order  or  judgment,  from  whiob  the  appeal  is 
taken,  must  be  executed,  as  it  the  original  undertaking  had  uot 
been  given. 

Ck).  Proc,  part  of  (  386.  am'd;  L.  1885.  ch.  d46. 

S  1309.  [Am'd,  1804,]  Action  upon  nndertaklnvi  wbea 
not  to  be  bronarht» 

An  action  shall  not  be  maintained,  upon  an  undertaking,  given 
upon  an  appeal,  taken  as  prescribed  in  title  third,  fourth  or  fifth 
of  this  chapter,  until  ten  days  have  expired,  since  the  service, 
upon  the  attorney  for  the  appellant,  and  upon  the  sureties  on  such 
undertaking,  of  a  written  notice  of  the  entry  of  a  judgment  or 
order,  atfirm-lng  the  judgment  or  order  appealed  from,  or  dis- 
missing the  appeal.  Such  service  may  be  made  by  mailing  such 
notice  In  a  postpaid  wrapper  addressed  to  said  surety  or  sureties, 
at  the  last  known  post-otiice  address  of  such  surety  or  sureties. 
Where  an  appeal  to  the  court  of  appeals,  from  that  judgment  or 
order,  is  peilectcd,  and  security  is  givep  thereupon,  to  stay  the 
execution  of  the  judgment  or  otAcr  appealed  from,  an  action 
shall  not  be  maintained  upon  the  undertaking  given  upon  the 
preceding  appeal,  until  after  the  final  determination  of  the  aK>oaI 
to  the  court  of  appeals. 

L.   1804.   ch.   108. 

■ 

§  ISIO.    [AmM,  1HD5,  1808,  1017.]    Wben  appeal   stays  pro- 
ceedinsT*!  effect  thereol. 

Where  an  appeal  to  the  appellate  term  of  any  court  or  to  the 
appellate  division  of  the  suprcuu'  court  or  to  the  court  of  appeals 
or  otherwise  hiis  bt'cu  heretofore  or  shall  hereafter  be  perfected, 
as  prescribed  in  this  chapter,  and  the  other  acts,  if  any,  required 
to  1)6  <lone,  to  stay  the  execution  of  the  judgment  or  order  ap- 
pealcil  from,  have  hrvu  done,  the  appeal  stays  all  proceetliugs  to 
enforce  the  judgment  or  order  appi'aled  from;  except  that  the 
court  or  judge  from  whose  determination  the  ai>iK'al  is  taken,  u»ay 
proceed  in  any  matter  included  in  the  action  or  special  pro- 
ceeding, and  not  affectitl  by  the  judgment  or  order  n^)pealed  from 
or  not  embraced  within  the  appeal;  or  may  cause  iKTishable  prop- 
erty to  Ih»  .sola,  pursuant  to  the  judgment  or  order  appealed  fn>m. 
The  proceeds  of  such  a  sale  must  be  paid,  to  abide  the  result 
of  the  appeal,  into  the  court  from  or  in  which  the  appeal  is  taken, 
or,  if  it  was  taken  as  prescrii)ed  in  title  fifth  of  this  chapter,  into 
the  supreme  court.  When  an  ai)peal  from  a  judgment  for  rent 
has  been  perfected  and  execution  stayed  as  herein  provided,  the 
appeal  stays  all  summary  proceedings,  pending  or  otherwise,  to 
recover  the  i>osscssi<m  of  real  pr<»perty  or  disiiossess  tenants  there- 
from, based  on  the  failure  to  pay  the  rent  nicluded  in  the  judg- 
ment appealed  from.  In  a  case,  specified  in  subdivision  f<mr  of 
section  one  buntlred  and  ninety  of  this  act,  a  party  aggriev«Ml, 
up<»n  presenting  to  the  court  proof  by  affidavit  that  he  intends  to 
apply  to  the  appellate  division,  rendering  such  decision,  for  leave 
to  ai^iH'al  to  the  court  of  appeals,  and  in  case  such  appellate 
division  shall  refuse  such  leave,  then  that  such  party  intends 
to  apply  to  the  court  of  appeals  to  be  allowed  to  a])peal  to  said 
court  of  appeals,  and  proof  that  an  undertaking,  given  as  pre- 
scribed in  this  chapter,  has  been  filed  with  the  clerk  with  whom 
the  judgment  api)ealed   from   is  entered,  shall  be  entitled  to  an 
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order  stjiying  oil  proceedipgs  to  enforce  such  judgment,  until  the 
i^rantiiig  or  refusal  of  such  leave  to  appeal  by  such  appellate 
division  or  the  court  of  appeals.  The  party  desiring  to  make 
such  application  must  do  so  at  the  same  term  or  at  the  torm 
of  said  app<*llate  division  next  succeeding  that  at  which  judg- 
ment of  flfflrmance  was  rendered  and  notice  of  entry  thereof 
served  ui)on  the  party  aggrieved,  and  in  case  said  appellate 
division  refuses  such  application,  then  such  party  shall  have 
thirty  days,  from  and  after  service  of  a  copy  of  the  order  of 
said  appellate  division  denying  such  application,  with  notice  of 
entry,  in  wliich  to  apply  to  the  court  of  appeals,  to  be  allowed 
to  «o  appeal,  and  if  such  application  be  granted,  shall  have  thirty 
days  from  the  granting  thereof  to  perfect  an  appeal  to  the  court 
of  appeals.     (See  §§  2087,  2101,  2584.) 

Am'd  by  L.  1888.  cb.  4;  U  1885,  ch.  846;  L.  1886,  ch.  282;  L.  1817,  ch. 
283.  Id  effect  Jane  1,  1817. 

f  1811.  [Am'd,  1S96»  l^9l^-l  I'^^T  upo^i  yvr^oiuil  yr^pertF* 
-vrlien  superseded  by  appeal. 

Where  an  appeal,  taken  from  a  final  judgment,  to  the  court  of 
appeals,  has  been  perfected,  and  the  security,  required  to  stay 
the  execution  of  the  judgment,  has  been  given:  or  where  the 
secnrityj  given  upon  an  appeal,  taken  from  a  final  judgment  of  the 
supreme  court,  a  county  couit  or  the  city  court  of  the  city  of 
New  York,  or  the  mixnicipal  court  of  the  city  of  New  York,  is 
equal  to  that  required  to  perfect  an  appeal  to  the  court  of  ap- 
peals, and  to  stay  the  execution  of  the  judgment;  the  court,  in 
which  the  judgment  appealed  from  was  rendered,  may,  in  its  dis- 
cretion, and  upon  such  terms  as  justice  requires,  make  an  order, 
upon  notice  to  the  respondent,  and  the  sureties  In  the  under- 
taking, discharging  a  levy  upon  personal  property,  made  by  virtue 
of  an  execution,  issued  upon  the  judgment  appealed  from.  But 
this  section  does  not  authori7.e  the  discharge  of  a  levy,  mad*  by 
tilrtne  of  a  wart^nt  o(  attachment. 
L.  i»5.  ch.  M« ;  L.  1^,  ch.  ^15.   In  effect  8ep».  1. 1809. 

I  ^a|^  P^l»r|  fppiy  limit  a^oaat  of  •eenrfty  In  ^«rtalB 
eaaea. 

Where  an  appeal  is  taken,  as  prescribed  in  title  spcoi^d  or  fourth 
of  this  chapter,  the  court,  in  or  from  which  the  appeal  is  taken; 
OP,  where  an  app<3(il  ip  takep  as  prescribed  in  title  third  or  fifth 
of  this  chapter,  the  court,  to  which  the  appeal  is  taken;  m«y.  'u\ 
its  discretion,  m^ke  ^n  order,  uppn  notice  to  the  respondont,  dis- 
penaing  with  or  limiting  the  security,  required  to  stay  the  execu- 
tion of  the  judgment  or  order  appealed  from,  as  follows: 

1.  Where  the  appellant  Is  ap  executor,  administrator,  trustee, 
or  other  person  acting  in  another's  right,  the  security  may  be 
4i8pen90d  with  of  Hmltetl,  ip  the  discretion  of  the  court. 

i.  'fhe  aggregate  s)im,  in  which  one  or  more  undertakings  ar« 
required  to  be  giten,  may  lie  limited  to  not  h-ps  than  fifty  t»ioupa'*ii 
dollars,  wbi^rc  it  would  otherwise  exceed  that  sum. 

SnbstitiiU  fer  part  of  Co.  Proc.,  f  S39. 

f  1813.  IVo  aecuritr  |&eceafiary;  on  appeal  by  tlie  peapZ9» 
etc* 

Upon  an  appeal,  taken  by  the  people  of  the  State,  or  by  a  State 

oflfc^K  or  board  of  State  offlcers,  or  a  board  of  supervisors  of  a 
county,  the  service  of  the  notice  of  appeal  perfects  the  appeal, 
and  stays  the  execution  of  the  judgment  or  order  appealed  from, 
vithotit  ap  undertaking,  or  other  security. 

Sobstaoce  oi  U  IS^A,  ch.  37.  }  2.  as  um'd  by  L.  1861,  ch.  2S8  (4  Bdm.  200). 

303 


S$  1314-17,  APPEALS  G£^'EliiUJ.Y.  c.12. 1. 1 

I  1314.  [Afli'd,  1877.]  Id.|  on  appeal  by  a  d^mestte  ■taBt- 
tilpal  corporation. 

Upon  an  appeal,  taken  by  a  domestic  municipal  corporation,  the 
service  of  the  notice  of  appeal  perfects  the  appeal,  and  stays  the 
execution  of  the  judgment  or  order  appealed  from,  without  an 
undertaking,  or  other  security;  except  that,  where  an  appeal  is 
taken,  as  prescribed  in  title  second,  third  cr  fourth  of  this  chap- 
ter, the  court,  in  or  from  which  the  appeal  is  taken,  may,  in  ita 
discretion,  require  security  to  be  given.  In  that  case,  the  form, 
nnture,  and  extent  of  the  security,  not  exceeding  that  which  is  re- 
quired in  a  like  case,  from  a  nntural  person,  and  the  time  and 
manner  in  which  it  must  be  given,  must  be  prescribed  by  the 
order  of  the  court:  and  the  mavor,  comntroller,  or  counsel  to  the 
corporation,  mny  execute,  in  behalf  of  the  corporation,  an  onder- 
taking,  so  required  to  be  given. 
L.  1859,  ch.  262,  §  1  (4  Edm.  082).    See  §  1900.  poet. 

I  1816.  Papers  to  be  tranmnltted  to  appellate  court. 

Where  an  appeal  is  taken  Hum  a  hnal  judgment,  as  prescribeo 
in  title  second  ur  third  of  this  chapter,  the  appellant  must,  w  ithin 
twenty  days  atter  u  is  iK*rtecte(i,  cause  a  copy  of  the  judgment' 
roll,  and  of  a  case  or  notice  of  exceptions,  if  any,  tiled  after  the 
entry  of  judgment,  and  u  cenitied  copy  of  the  judgment  given 
thereon  and  of  the  notice  of  api)eal,  to  be  transmitted  to  the 
appellate  court,  by  the  clerk,  upon  whom  the  notice  of  appeal  was 
served.  Where  an  appeal  Iruni  an  order,  or  a  part  of  an  order, 
is  taken  as  prescribed  in  title  second,  third,  and  fifth  of  this  chap- 
ter, the  appellant  must,  within  the  same  time,  cause  a  certified 
copy  of  the  notice  of  appeal,  of  the  order,  and  of  the  papers  upon 
which  the  order  was  founded,  to  be  transmitted  to  the  appellate 
court,  by  the  same  clerk.  If  the  appellant  fails  so  to  do,  the  re- 
B^iondent  may  cause  those  papers  to  be  so  transmitted;  and  he  ia 
entitled  to  tax  the  expense  thereof,  as  a  disbursement,  where  he 
recovers  costs.  The  clerk  of  the  appellate  court  must  file  the 
papers  so  transmitted;  and,  except  where  it  is  otherwise  apeciaUj 
prescribed  by  law,  the  appeal  must  be  heard  upon  them. 
Co.  Proc.,  i  328,  ain'd.     See  i  1339. 

S    1816.   Interlocutory  Jadarment,    or  Intermediate    ovder, 

may  be  revle^ved. 

An  appeal,  taken  from  a  final  judgment,  brings  up  for  review, 
an  interlocutory  judgment,  or  an  intermediate  order,  which  is 
specified  in  the  notice  of  appeal,  and  l.ocet^8arily  affects  the  final 
judgment;  and  which  has  not  i.l ready  been  reviewed,  upon  a 
separate  appeal  therefrom,  by  the  court  or  the  term  of  the  court, 
to  which  the  appeal  from  the  final  judgment  is  taken.  The  right 
to  review  an  interlocutory  judgment,  or  an  intermediate  order, 
as  prescribed  in  this  section,  is  not  affected  by  the  expiration 
of  the  time,  within  which  a  separate  appeal  therefrom  might 
have  been  taken. 

predicated  on  Co.  Proc,  9  SlI'j.     See  If  1330,  1350. 

f   1317.   [Am*d,  18IMS,  1012.]    Ja«larment  or  order  on  appeal. 

Upon  an  appeal  from  a  jn(l;rnieiit  or  an  order,  the  appellate 
division  of  t!ie  snprein«»  court,  or  app«*Ilato  term,  to  which  the 
appeal  is  taken,  may  reverse  or  atll^m,  wholly  or  partly,  or  may 

304 


fc.  12,  t.  1  APPEALS  GENERALLY.  §§  1318-21 

modify,  the  jadgment  or  order  appealed  from,  and  each  inter- 
locutory judgment  or  intermediate  order,  which  it  is  authorized 
to  review,  as  specified  in  the  notice  of  appeal,  and  as  to  any  or 
all  of  the  parties.  It  shall  thereupon  render  judgment  of  affirm- 
auee,  judgment  of  reversal  and  final  judgment  upon  the  right  of 
any  or  all  of  the  parties,  or  judgment  of  modification  thereon,  ac- 
cording to  law,  except  where  it  may  be  necessary  or  proper  to 
lerrant  a  new  trial  or  hearing,  when  it  may  grant  a  new  trial  or 
hearing.  When  a  trial  has  been  before  a  jury,  the  judgment  of 
the  appellate  court  must  be  rendered  either  upon  special  findings 
of  the  jury  or  the  general  verdict,  or  upon  a  motion  to  dismiss  the 
complaint  or  to  direct  a  verdict.  A  judgment,  affirming  wholly  or 
partly  a  judgment,  from  which  an  appeal  has  been  taken,  shall 
not»  expressly  and  in  terras,  award  to  the  respondent,  a  sum  of 
money,  or  other  relief,  which  was  awarded  to  him  by  the  judg- 
ment so  affirmed.  After  hearing  the  appeal,  the  court  must  give 
judgment,  without  regard  to  technical  errors  or  defects  or  to  ex- 
ceptions which  do  not  affect  the  substantial  rights  of  the  parties. 

See  Co.   Proc..  8  33<>.     See  S  1J*37.     Am'd  by  L.   1805,  ch.  946;  L.    IWl,  ch.  880. 
in  effect  Sept.    1,   1912. 

I   1318.'  "Wlien  no  appeal  Ilea  from  Jvdffment  of  reTemal. 

JThere  a  judgment,  from  which  an  appeal  is  taken,  is  reversed 
upon  the  api>eal,  and  a  new  trial  is  granted,  an  appeal  cannot   i 
he  taken  from  the  judgment  of  reversal;  but  upon  an  appeal  from 
the  order  granting  a  new  trial,  taken,  as  prescribed  by  law,  the 
judgment  of  reversal  must  also  be  reviewed. 

f   1319.  Mode  of  enforcing  affirmed  or  modllled  Judsm^nt. 

Where  a  judgment,  from  which  an  appeal  has  Iwen  taken,  from 
one  court  to  another,  is  wholly  or  partly  afflnned.  or  is  modified, 
upon  the  appeal,  it  must  be  enforced,  by  the  court  in  which  it  was 
rendered,  to  the  extent  permitted  by  the  determination  of  the  ap- 
pellate court,  as  if  the  appeal  therefrom  had  not  been  taken. 

%  1820.   Id.;  a*  to  order. 

Where  a  final  order,  from  which  an  appelll  has  been  taken, 
from  one  court  to  another,  as  prescribed  in  title  fifth  of  this 
chapter,  is  wholly  or  partly  affirmed,  or  is  modified,  upon  the 
appeal,  the  appellate  court  may  enforce  its  order,  or  may  direct 
the  proceedings  to  be  remitted,  for  that  purpose,  to  the  court  * 
below,  or  to  the  judge  who  made  the  order  appealed  from. 

S  1321.  Mode  of  caneelllns  docket  of  reversed  or  modl- 
lled Jadgrment. 

Where  a  final  judgment  for  a  sum  of  money,  or  directing  the 
payment  of  a  sum  of  money,  has  been  reversed,  or  has  been  af- 
nrmed  as  to  part  only  of  the  sum,  upon  an  appeal,  taken  as  pre- 
scribed in  title  third  or  fourth  of  this  chapter;  and  an  appeal  to 
the  court  of  appeals  is  not  taken  and  perfected,  and  the  security 
required  to  stay  .execution  is  not  given,  within  ten  days  after  the 
entry  of  the  judgment  upon  the  appeal,  in  the  clerk's  office  where 
the  judgment  appealed  from  is  entered,  the  clerk  must  make  a 
minute  of  the  reversal  of  the  judgment,  or  of  the  amount  to  which 
it  has  been  reduced,  upon  his  docket-book,  in  each  place,  where 
the  judgment  is  docketed.  A  transcript  of  the  docket,  as  thus 
corrected,  must  be  furnished  by  him,  nnd  may  be  filed  in  any 
county  clerk's  office,  where  the  original  judgment  is  docketed,  as 
prescnbed  by  law,  with  respect  to  the  original  docket;  and  there- 
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upon  the  county  clerk  must  correct  his  docket  accordingly.  Tho 
lien  of  a  judgment,  the  docket  of  which  is  not  corrected  as  pre- 
scribed in  this  section,  remains  unaffected  by  the  reversal  cr  mmli- 
fication  thereof,  until  the  decision  of  the  court  of  appeals,  upon  an 
apx)eal  from  the  judj*ment  reversing  or  modifying  the  same,  or  ♦he 
expiration  of  the  time  to  take  such  an  appeal. 

I   1322.  Id.;  i^'hen   reiremai,  etc.,  -vvwLm  by  court  of  appea^ii. 

Where  a  final  judgment  for  a  sum  of  mohey,  or  directing  the 
payment  of  a  sum  of  money,  has  been  reversed,  or  affirmed  as 
to  part  only  of  the  sum,  upon  an  appeal  to  the  court  of  appeals, 
the  docket  may  be  corrected,  as  prescribed  in  the  last  section, 
at  any  time  after  the  remittitur  has  been  filed  in  the  court  below. 

S    1323.     tAm*d,     187T,     1880,     1B90.]       Heritltiitlon;     irhen 
atvarded. 

AVhen  a  final  judgment  or  order  is  reversed  or  modified,  upon 
appeal,  the  appellate  court,  or  the  general  term  of  the  sam*^ 
court,  as  the  case  may  be,  may  make  or  compel  restitution  of 
lU'operty,  or  of  a  right,  lost  by  means  of  the  erroneous  judgment 
or  order;  but  not  so  as  to  affect  the  title  of  a  purchaser  in  goml 
faith  and  for  value.  When  property  has  been  sold,  the  court 
may  compel  the  value,  or  the  purchase  price,  to  be  restored,  <fir 
(hnosited  to  abide  the  event  of  the  action,  as  justice  requires, 
when  the  appeal  Is  from  a  judgment  in  favor  of  the  owner  of 
real  estate,  in  an  action  to  set  aside  a  conveyance  thereof,  or  in 
an  action  to  compel  the  specific  performance  of  a  contract  for  the 
sale  thereof,  such  owner  shall  have  the  same  right  to  sell  or  dis- 
pose of  the  same  as  though  no  appeal  had  been  taken;  unless  the 
appellant  shall  file  with  the  clerk  of  the  court  a  written  under- 
taking, in  a  sum  fixed  by  the  court,  or  a  judge  thereof,  upon  ;i 
notice  to  the  respondent  of  at  least  ten  days,  and  to  be  approved 
by  such  court  or  judge,  to  the  effect  that  the  appellant  will,  in 
case  the  judgment  appealed  from  shall  be  affirmed,  pay  to  such 
owner  such  damages  as  he  may  suffer  by  reason  of  such  apix»al, 
not  exceeding  the  #imount  of  the  penalty  in  such  undertaking. 
Such  undertaking  may  be  filed  at  any  time  during  the  appeal, 
but  any  sale  of  such  real  estate  or  contract  to  sell  the  same  in 
good  faith  and  for  a  valuable  consideration,  after  said  judgment 
and  before  the  filing  of  such  undertaking,  shnll  be  as  valicl  as  if 
such  undertaking  had  not  been  filed.  In  case  such  undertaking 
shall  not  be  filed,  the  respondent  shall  be  entitled,  at  any  time 
daring  such  appeal,  to  an  order  discharging  of  re<»ord  any  notice 
of  pendency  of  action  filed  in  the  action,  and,  ill  an  action  to 
compel  the  specific  performance  of  a  contract  for  the  sale  of  real 
estate,  also  canceling  and  discharging  of  record  said  contract,  in 
case  the  same  has  been  recorded. 

Substitute  for  Co.  Proc.,  part  of  fi  aSO.      L.   189d,  ch.  660.      In  effect  Sept.   1, 
1899. 

%  1323a.  fAfldod,  lOOfl.]  HemnrkH  or  commentM  of  |ltd#», 
duly  excepted  to,  Hliall  be  snbjeei  6f  revleTc^. 

In  case  of  an  appeal,  every  remark  or  comment  of  the  presid- 
ing judge  during  tlie  trial,  duly  excepted  to.  shall  be  the  Fubje<*t 
of  review,  but  the  case  and  excentious  on  appeal  shall  be  settled 
by  the  trial  justice  as  now  provided  by  law. 

Addea    by    L.    U¥m,    ch.    03.      Derivation  —  Cotfe    Clr.    Pn)C.»    I   83.    pt.     F^ 

remainder  of   (•ection   tvv   Judlolary    Lhw,    ^^^    14.   24,    21)5-297.   301.     3m  noU   14 
of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 
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TITLE  II. 

Appeal  to  the  court  of  appeals. 

Bee.  1824.  What  appeals  xmj   be  taken. 

1325.  Limitation  of  time  to  appeal. 

1326.  Security  to  perfect  appeal. 

IS27.  Securltj  to  stay  execution  on  judgment,  etc..  for  money. 

1328.  Id.;  on  Judfniient,   etc.,   for  dellveiy  of  property. 

1329.  Id.;    oa   Judgment    for   a   chattel. 

1830.  Id.;    on    jodfnnent,    ctc.»    directing    conreyance. 

1831.  Id.;  on  judgment,  etc.,  for  possession  of  i-eal  property. 
1332.  C'>nstniction  of  the  last  live  sccilons. 

133a  Tbe    last    six    sections   qualified. 

1334.  I'ndertalclnj^s  may  be  In  one  Instrument;  form,  and  service  thereof. 

1335.  Exceptions  to  sureties;  justification. 

1336.  Appeal    Crom    llnai    Juufrment    rendered    after    affirmance    of    lO' 

terlocutory  Judgment,  or  denial  of  mutlon  for  new  trial. 

1337.  What   questions   are   brought   up   for    rerlew. 
133H.  When  Questions  of  fact  to  be  reviewed. 

1839.  When  a  case  to  be  prepared,  etc.,  for  the  appeal. 

ft  1324.  1%'hat  appeal*  may  be  taken. 

An  appeal  may  be  taken  to  the  court  of  appcaln^  in  a  case  where 
that  court  has  jurisdiction,  as  prescribed  in  sections  190  and  191 
of  this  act. 
Go.    Proc.,    9    333,    first    sentence. 

I  1325.  [Am«a,  1808,  1009.3    Lim!tatlon  of  ilme  io  appeal. 

^  An  nppral  to  the  court  of  appealn.  ninst  be  taken  within 
sixty  (Ijiys  after  Hervice»  upon  the  attorney  for  the  nppHlnut,' of  a 
c<>ur  of  tbe  judgment  or  order  appealed  from,  and  a  written 
notice  of  the  entry  thereof. 

•    Substitute    for   Co.    Proc.,    i    331.    Am'd    by   L.    1895,    ch.    940;    L.    1909, 
tb.     418.    In  effect  Sept.   1.   1909. 

I  1820.  Security   to   perfect  appeal. 

Tb  rotider  a  notice  of  appeal,  to  the  court  of  appeals,  effectual, 
for  an^  t>ur|>ose,  exceijt  in  a  case  whore  it  i»  specially  pn»scribea 
by  law,  that  security  is  not  necessary,  to  perfect  the  appeal,  the 
appellant  must  jrive  a  written  undertaklnp.  to  the  effort,  that  he 
will  pay  nil  costs  and  daniaf^en,  which  may  l>o  awarded  apainst 
him  on  the  appeal,  not  exceediug  five  hundred  dollars.  Tho  ap- 
t>rnt  is  perfected;  when  silch  an  tlndertaklnjf  is  jjivon  and  a  cop} 
thereof,  with  notice  of  the  filing  thereof,  Is  served,  as  proscribed 
in  this  title. 

Co.   ^roc.,  part  of  |  334,  am'd. 

I  1327^  9eenrl tr  tt»  mtmy  execution  on  fnilirnienl,  etc., 
for   money. 

If  the  appeal  i«  taken  from  a  judfrment  for  a  sum  of  monoy,  or 
fhora  a  jnd^nent  or.  order,  directing?  the  payment  of  n  sum  of 
nmnry.  it  doea  not  stay  the  execution  of  the  judpmoiit  or  orilor. 
ilntiJ  tno  appellant  jdTes  a  written  undertaking,  to  the  offo<t.  that 
UP  the  judgment  or  order  appealed  from,  or  any  part  thereof,  is 
ft^cmed,  or  the. appeal  is  disihissed,  he  will  pay  the  sum,  recov- 
ered or  directed  to  be  pdid,  by  the  judgment  or  order,  or  the 
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part  thereof,  as  to  wliich  it  is  affirmed.  But  where  the  jadgr- 
ment  or  order  dirc'cts  the  payment  of  money  in  fixed  instalments^ 
the  undertaking  must  be  to  the  effect,  that  the  appellant  will  pay 
each  instalment,  which  becomes  payable,  pending  the  appeal,  or 
the  part  thereof  as  to  which  the  judgment  or  order  is  affirmed, 
not  exceeding  a  sum  specified  in  the  undertaking,  which  must  be 
fixed  by  a  judge  of  the  court  below.  The  court  below  may,  at 
any  time  afterwords,  upon  satisfactory  proof,  by  affidavit,  that 
the  sum  so  fixed  is  insufficient  in  amount,  make  an  order,  requir- 
ing the  nppeliaiit  to  give  a  further  undertaking,  to  the  same  effect, 
in  a  sum  nnd  within  a  time,  specified  in  the  order.  A  failure  to 
comply  with  such  an  onior  hns  the  snme  effect,  as  if  no  undertak' 
ing  had  been  given,  as  prescribed  in  this  section. 
Co.  Proc.,  i  3C6,  first  eontence  azn'd. 

S  1828.  Id.;  on  JinTfrment,  etc.,  for  delivery  of  property. 

If  the  appeal  is  taken  from  a  judgment  or  order,  directing  the 
assignment  or  delivery  of  a  document,  or  of  personal  property,  it 
does  not  stay  the  execution  of  the  judgment  or  order,  until  the 
thing  directed  to  be  nssigned  or  delivered,  is  brought  into  the 
court  below,  or  placfMj  in  the  custody  of  an  officer  or  receiver,  des- 
ignated by  thRt  court:  or  the  appellant  gives  a  written  undertak- 
ing as  prescribed  in  the  next  section. 

Id.,  part  of  $  336,  om'd. 

I  1820.   Id.;  on  Jndflrment  for  a  chattel. 

If  the  appeal  is  tnken  from  a  judgment  for  the  recovery  ot 
a  chattel,  it  does  not  stny  the  execution  of  the  judgment,  until 
the  appellant  gives  n  written  undertnking,  in  a  sum  fixed  by  the 
court  below,  or  a  judge  thereof,  to  the  eff€»ct,  that  the  appellant 
will  obey  the  direction  of  the  appellate  court,  upon  the  appeal. 

Id. 

I  1880.  Id.;  on  Jndfirment,  etc.,  dlrectlnif  conveyaitee. 

If  the  appeal  is  takeij  from  a  judgment  or  order,  directing  the 
execution  of  a  conveyance,  or  other  instrument,  it  does  not  stay 
the  expcutinn  of  th'^  indfirmppt  or  order,  until  the  instrument  ia 
executed,  and  deposited  with  the  clerk,  with  whom  the  judgment 
or  order  is  entered,  to  abide  the  direction  of  the  appellate  court. 

Id.,   S  887,   ezteDded  to  an  appeal  from  an  order. 


I  1.381.  [Am'd.  1879,  1897.]    Id.;  on  Jadcment,  eie«,  Cor  Uio 
•enalon  of  real  property. 

If  the  judgment  or  order  directs  the  sale  or  the  delivery  of  the 
possession  of  real  property,  or  entities  the  respondent  to  the  im- 
mediate i)osBes8ion  thereof,  un  appeal  does  not  stay  the  execution 
of  the  judgment  or  order  until  the  appellant  gives  a  written  under- 
taking to  the  effect  that  he  will  not,  while  in  possession  of  the 
property,  commit,  or  suffer  to  be  committed,  any  waste  thereon: 
and  if  the  property  is  m  his  possession  or  under  his  control,  the 
undertaking  must  also  provide  that  if  the  judgment  or  order  is 
affirmed  or  the  appeal  is  dismissed,  and  there  is  a  deficiency  upon 
a  sale,  he  will  pay  the  value  of  the  use  and  occupation  of  such 
property,  or  the  part  thereof  as  to  which  the  judgment  or  order  is 
affirmed,  from  the  time  of  taking  the  appeal  until  the  delivery  of 
the  possession  thereof,  pursuant  to  the  judgment  or  order,  not  ex- 
ceeding a  specified  sum  fixed  by  a  judge  of  the  court  below.    If 
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the  jadffment  directs  a  sale  of  real  property  upon  the  foreclosure 
ot  a  mortj^a^e,  and  an  apjpeal  is  taken  by  a  party  against  whom 
payment  of  the  deficiency  is  awarded  by  such  iudKment,  the  under- 
takiniir  must  also  provide  that  if  the  judgment  is  affirmed  or  the 
appeal  is  dismissed,  the  appellant  will  pay  any  deficiency  which 
may  occur  upon  the  sale,  with  interest  and  costs,  and  all  ex- 
penses chargeable  against  the  proceeds  of  the  sale,  not  exceeding 
a  sum  fixed  by  a  judge  of  the  court  below. 
Co.  Proo.,  f  338:  L.  1887.  ch.  119.     In  effect  Sept.  1,  1807.    See  f  161C. 

f   188S.  Constractlon  of  the  last  fl^e  aectlons. 

Where  the  judgment  or  order,  from  which  an  appeal  is  takes 
to  the  court  of  appeals,  affirms  a  judgment  or  order,  to  the  effect 
specified  in  either  of  the  last  five  sections,  the  undertaking  must 
be  the  same,  ns  if  the  judgment  or  order,  from  which  the  appeal 
is  BO  taken,  was  to  the  same  effect,  as  the  judgment  or  order  so 
affirmed. 

f  1388.  Tbe  last  six  sections  qnallfled. 

The  last  six  sections  do  not  extend  to  a  case,  where  it  is  speci- 
ally prescribed  by  law,  that  an  appeal  may  be  taken,  or  the  exe- 
cution of  a  judgment  or  order  appealed  from  may  be  stayed,  with- 
out security,  or  where  the  security  to  be  given,  for  either  purpose, 
is  specially  regulated  by  law. 

f    1834.  [Ani'd,    1879.]    Undertaktnirs  may  be  la  oae  iastra- 
aaentf  form  and  service  thereof. 

Where  two  or  more  undertakings  are  required  to  oe  given  as 
prescribed  in  this  title  they  may  be  contained  in  the  same  instru- 
ment, or  in  different  instruments  at  the  option  of  the  appellant. 
Each  undertaking  given  as  prescribed  in  this  title  must  be  exe- 
cuted by  at  least  two  sureties,  and  must  specify  the  residence  of 
each  surety  therein.  A  copy  thereof,  with  a  notice  showing  where 
it  Is  filed,  must  be  served  on  the  attorney  for  the  adverse  party 
with  the  notice  of  appeal  or  before  the  expiration  of  the  time  of 
appeal. 

Co.   Proc.,   9  341.   am*d. 

f  1885.  rAm*d,  1801.]    Ezeeptlons  to  sureties  i  Jastillcatlon. 

It  is  not  necessary  that  the  undertaking  should  be  approved; 
but  the  attorney  for  the  respondent  may,  within  ten  davs  after 
the  service  of  a  copy  of  the  undertaking  with  notice  of  the  filing 
thereof,  serve  upon  the  attorney  for  the  appellant,  a  written  no- 
tire  that  he  excepts  to  the  sufficiency  of  the  sureties.  Within  ten 
days  thereafter,  the  sureties,  or  other  sureties  in  a  new  undertak- 
ing to  the  same  effect,  must  justify  before  the  court  below,  or  a 
jndare  thereof,  or  a  referee  appointed  by  the  same,  or  a  county 
judge.  At  least  five  days'  notice-  of  the  justification  must  be 
ziven.  A  referee  may  be  appointed  upon  the  motion  of  either 
party,  or  upon  the  court's  own  motion  to  take  the  justification  of 
such  sureties  and  to  report  the  evidence  upon  the  same  to  the 
court  or  judge  with  bis  opinion.  The  court  may  further  direct 
that  either  party  shall  pay  the  expenses  of  such  reference.  If 
the  court  or  judge  finds  the  sureties  sufficient  he  must  indorse 
his  allowance  of  them  upon  the  undertaking,  or  a  copy  thereof, 
and  a  notice  of  the  sllowance  must  be  served  uoon  the  attorney 
for  the  exceptant.  The  effect  of  a  failure  so  to  justify  and  procure 
an  allowance,  is  the  same  as  if  the  undertaking  had  not  been 
given.    The  court  shall  also  have  power,  in  case  it  shall -be.  made 


S§  1336-38  APPEAL  TO  c.  12,  t.  2 

to  appear  to  its  satisfaction,  upon  motion,  that  the  exception  was 
taken  unnecessarily  or  for  purposes  of  vexation  or  delay,  to  set 
tlie  same  aside  and  approve  the  undertaking. 
Co.  t>roc.,  I  341,  am'd;  L.  1801,  ch.  309. 

S  1330.  [Ani'd,  IfiOS.]  Appeal  from  final  Jadfrment  ren* 
jlcred  after  affirmance  of  Interlocutory  Jadfrment,  or 
dental  of  motion  for  neir  trial. 

Where  final  judgment  is  rendered  in  the  court  below,  after  the 
affirmance,  upon  an  nnpf^al  to  tne  appellate  division  of  the 
supreme  court,  of  an  interlocutory  judgment:  or  aftef  the  refupal. 
by  the  appellate  division,  of  a  new  trial,  either  upon  an  apilicn- 
tion,  made,  in  the  first  instance,  at  a  term  thereof,  or  upon  an 
appeal  from  an  order  of  tlie  special  term,  or  of  the  judge  before 
whom  the  issues,  or  questions  of  fact,  were  tried  by  a  jury;  the 
party  aggrieved  may  apIx^al  directly  from  the  final  judgment  to 
the  court  of  appeals,  notwithstanding  that  it  was  rendered  at  a 
special  term,  or  at  ft  trial  term,  or  pursuant  to  the  directions, 
contained  in  a  referee's  report.  But  such  an  appeal  brings  up, 
for  review,  only  the  determination  of  the  appellate  division  of 
the  supreme  court,  affirming  the  lliterlocutory  judgment,  or  refus- 
ing the  new  trial. 

L.    1806,^  ch.   946.    See  {   1350,   post. 

I  1337.  [Am*dy  18&.%.j  \%'liat  QneatlonM  are  bronsht  1&9 
for  revlcvr. 

An  appeal'  to  the  court  of  appeals  from  a  final  judgment,  or 
from  an  order,  granting  or  refusing  a  new  trial  in  an  action* 
where  the  appellant  slipulates  that  upon  affirmance  judgment 
absolute  shall  be  rendered  against  him,  brings  up  for  review  in 
that  court  only  questions  of  law;  but  where  the  justices  of  th« 
appellate  division  from  which  an  appeal  is  taken  are  divided 
upon  the  question  a&  to  whether  there  is  evidence  supporting, 
or  tending  to  support,  a  finding  or  verdict  not  directed  by  the 
court,  a  question  for  review  is  presented.  In  any  action  on  an 
appeal  to  the  court  of  appeals,  the  court  may  either  modify  or 
a0irm  the  judgment  or  order  appealed  from,  award  a  new  trial, 
or  grant  to  eitlier  party  such  judgment  as  such  party  may  be 
entitled  to. 

I^  1895.  ch.  d46.     See  |  l91,  tubiL   4;  {  1317. 

(  1338.  [Am*dy  1805,  1012.]  IVhen  reversal  preanmed  not 
to  be  on  a  uuentlon  of  fact. 

Upon  an  appeal  to  the  conrt  of  appeals  from  a  judgment,  revers- 
ing a  judgment  <Mitered  upon  the  report  of  a  referee,  upon  the  ver- 
dict of  a  jury  or  a  decision,  or  a  determinsition  in  the  trial  court; 
or  from  an  order  granting  a  new  trial,  upon  such  a  reversal;  it 
tnust  be  eoncluHively  presumed  that  tlie  judgment  was  not  re- 
versed, or  the  new  trial  grnnt(>d.  upnn  a  question  of  fact,  unless 
the  particular  question  or  <iuestions  of  fact  upon  which  the  re- 
versal was  made  or  the  new  trial  was  grunted  are  specified  and 
referred  to  by  nuuil>er  or  other  odecpnite  designation  in  the  body 
of  the  judgment  or  order  appealed  from. 

Co.  Proc..  parts  of  9|  20H  and  272.  Am'd  by  L.  1885.  ch.  940:  L.  1»12, 
ch.  801,   ia  effect  Bepl.   l,  mt. 
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f   1330.   [Am'd,  1895.]     When  a  case  to  be  prepared,   etc., 
for  the  appeal. 

Where  an  appeal  to  the  court  of  appeals,  from  a  jujgmoat, 
rendered  by  the  appellate  diviBion  of  the  supreme  court,  upou 
a  verdict,  subject  to  the  opinion  of  the  court,  has  been  perfected, 
a  case,  containing  a  concise  statement  of  the  facts,  of  the  quea- 
tions  of  law  arising  thereupon,  and  of  the  determination  of  those 
questions  by  the  appellate  division,  must  be  prepared  ahd  s(»ttled, 
by  or  tttlder  the  dil-ection  of  the  court  below,  and  annexed  to 
the  jndgment-roll.  Aft  exception  is  not  necosFary,  to  onnble  the 
cotirt  of  appeals  to  review  the  determination  of  a  question  of 
law,  arising  upon  the  verdict.  A  certified  copy  of  the  cnse  must 
be  transmitted  to  the  court  of  appeals,  instead  of  the  case  ntmn 
which  the  Judgment  of  th,e  court  below  wtis  rendered.  The 
court  below,  or  a  judge  tHereof,  may  extend  the  time.  Ihuited 
br  law.  witliin  which  the  papers  uiust  be  trahsmitted  to  the 
court  iif  appeals,  for  the  purpose  of  ennbliug  the  nppellaht  to 
procure  the  case  to  be  prepared  or  settled. 
Co.  Proc.,  iwrt  of  |  333  and  part  of  S  266;  L.  Is06.  cb.  9«BL 
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TITLB   m. 
Appeal  to  tlie  supreme  court  firom  an  inferior  court. 

Sec.    1S40.  Appoals  from  Inferior  courtH. 

1341.  LlniitatloQ    of    time;    security. 

1342.  Appeftl  from  order. 

1343.  Limitation  of  time  and   stay  of  proceedings. 

1344.  Appeal,   where  and   how   heard. 

1345.  Judgment  or  order,    where  entered. 

I   1S40.    [Am*dy    188S.]       Appeals    front    Inferior    conrtn. 

Except  appeals  from  inferior  and  local  courts  heretofore  heard 
in  the  court  of  common  pleas  for  the  city  and  county  of  New 
York,  and  the  superior  court  of  Buffalo,  an  appeal  may  be  taken 
to  the  appellate  division  of  the  supreme  court,  from  a  final  judg- 
ment, rendered  by  a  county  court,  or  by  any  other  court  of  rei-onl 
possessing  original  jurisdiction,  where  an  appeal  therefrom  to  a 
court  other  than  the  supreme  court  is  not  expressly  given  by  stat- 
ute, and  upon  such  appeal,  an  order  granting  or  refusing  a  new 
trial  for  any  of  the  causes  mentioned  in  section  nine  hundred  and 
ninety-nine  of  this  act,  made  by  any  of  said  courts,  and  questions 
of  fact,  may  be  reviewed  in  the  same  manner  and  to  the  same  ex- 
tent as  questions  of  fact  may  be  reviewed,  upon  appeal  to  the  ap- 
pellate division  of  the  supreme  court  from  n  final  judgment  niid 
order,  granting  or  refusing  a  new  trial,  rendered  by  the  same 
court.  Appeals  from  inferior  and  local  courts  heretofore  heard  in 
the  court  of  common  pleas  for  the  city  and  county  of  New  York 
and  the  superior  court  of  Buffalo,  may  be  taken  to  the  supreme 
court. 

Co.  Proc.,  i  344,  first  sentence  am'd.     See  0  T.  A  C.  456.     L.  1886,  ch.  046. 
I  1841.  Limitation  of  tlmei  security. 

An  appeal,  authorized  by  the  last  section,  must  be  taken  within 
thirty  days  after  service,  upon  the  attorney  for  the  appellant,  of 
the  copy  of  the  judgment,  and  written  notice  of  the  entry  thereof. 
Security  is  not  required  to  perfect  the  appeal,  but  to  stay  the 
execution  of  the  judgment  security  must  be  given  and  the  sureties 
may  be  excepted  to,  and  must  justify  as  upon  an  appeal  to  the 
court  of  appeals,  from  a  judgment  of  the  same  amount,  or  to  the 
same  effect 

Id.,    f  345.' and  part  of  |  331.  as  am'd  bj  L.   1876,  ch.   341.   {   13. 

I  1342.    [Ani*d,    1885,    1907.]       Appeal    from    order. 

An  appeal  may  also  be  taken,  as  provided  by  section  1340,  from 
an  order  affecting  a  substantial  right  made  by  the  court  or  a 
judge,  in  an  action  brought  in  or  tak«>n  by  appeal  to  a  court, 
specified  in  said  section. 

Id.,  part  of  i  344,  am'd;  L.  1895.  ch.  946;  L.  1907,  cb.  579.  In  effect 
Jul  J   15.   1907. 

I  1343.  [Am'd,  1877.]  Limitation  of  time  and  stay  off 
proceedings. 

An  appeal,  authorized  by  the  last  section,  must  be  taken,  within 
sixty  days  after  service  upon  the  attorney  for  the  appellant,  of  a 
copy  of  the  order,  and  written  notice  of  the  entry  ther<H)f.n^ 
Security  is  not  required  to  perfpct  it;  but  it  does  not  stay  the 
execution  of  the  order  from  which  it  is  taken.  The  appellate 
court,  or  a  judge  thereof,  may  direct  such  a  stay,  upon  such 
terms,  as  to  security  or  otherwise,   as  justice  requires.(2) 

(1)  Co.  Proc.,  {  331.  aM  am'd  by  L.  1876.  oh.  431,  |  13.     (2)   Id.,  |  350. 
f   1344.  [Am'd,  180B,  1002,  10O4,  1914,  101ft.]    Appeal,  where 
and  hoi^  heard i  appellate  term   of  the  nvpreme  eonrt   for 
the  first  and  necond   departmentM. 

1.  An  appeal  taken  os  prescribed  in  this  title  must  be  heard  by 
the  appellate  division  of  the  supreme  court,  except  that  appeals 
from  judgments  or  orders  of  the  municipal  court  of  the  city  of 

8ia 


c.  12,  t.  3  SUPREME  COURT.  I  1346 

New  Yopk,  or  from  judprnieiits  or  orders  of  the  city  court  of  the 
city  of  New  York  may  be  heard  either  by  the  appellate  diyision 
of  the  supreme  court  or  by  not  less  than  three  justices  of  the 
supreme  court  in  each  of  the  first  and  second  judicial  depart- 
ments, who  shall  be  designated  for  that  purpose  by  the  justices 
of  the  appellate  division  sitting  in  said  departments  and  who 
shall  be  known  as  the  appellate  term  of  the  supreme  court  in 
the  first  and  second  departments,  respectively. 

2.  When  an  appeal  shall  have  been  heard  and  determined  by 
an  appellate  term  constituted  as  herein  provided,  the  justices 
thereof  or  a  justice  of  the  appellate  division  in  the  same  depart- 
ment may  allow  a  further  appeal  to  be  taken  from  that  determi- 
nation to  said  appellate  division. 

3.  Appeals  from  inferior  courts  heretofore  heard  by  the 
superior  court  of  Buffalo  shall  b«»  heard  by  the  appellate  division 
of  the  supreme  court  in  the  fourth  judicial  department  or  by 
such  justice  or  juHticc»s  of  the  supreme  court  as  may  '^e  desig- 
nated for  that  purpose  by  the  justices  of  the  appellate  division 
of  said  department. 

4.  The  provisions  of  title  fourth  of  this  chapter,  remting  to 
the  hearing  of  appeals  taken  in  the  supreme  court  and  to  sub- 
sequent proceedings  thereupon,  apply  to  an  appeal  taken  as  pre- 
scribed in  this  title,  except  as  specified  in  ..he  next  following 
section  and  except  as  otherwise  provided  In  a  sia*ute  enacted 
bv  the  legislature  in  the  year  nineteen  hundred  ami  fifteen,  en- 
titled "An  act  in  relation  to  the  municipal  court  oi  the  city  of 
New  York,  and  repealing  certain  statutes  affecting  such  court, 
its  justices  and  officers." 

Am'd  by   L.   1395.  cli.  940;  L.  1902.  cb.   515:   L.   1904,  cli.  502;   L.   1914, 
rb.   349:    L.    1915,   ch.    623,    In  effect   Ma3'    14.    1915. 

f   1»4S.   [Am*d,    1896,    1016.]     Jvdffmeiit    or    order,    where 
eulered. 

A  judgment  or  order  of  the  appellate  division  rendered  upon 
an  appeal  authorized  by  this  title  must  be  entered  in  the  office 
of  the  clerk  of  the  ap|)ellate  division  in  the  department  in  which 
the  court  below  is  located.  A  certified  copy  thereof  annexed  to 
the  papers  transmitted  from  the  court  below  must  be  transmitted 
by  the  clerk,  upon  iwiymeut  of  his  fees,  to  the  clerk  of  the  county 
where  the  court  from  which  the  appeal  was  taken  is  situated, 
and  shall  constitute  the  judgment-roll  and  remain  in  his  office. 
The  filing  of  the  judgment-roll  or  the  entry  of  the  order,  as 
prescribed  in  this  section,  is  si  sutficient  authority  for  any  pro- 
ceeding in  the  court  below  or  before  the  judge  or  justice  who 
made  the  order  appealed  frolu  which  the  judgment  or  order  of 
the  appellate  court  directs  or  permits.  But  where  the  execution 
of  the  judgment  or  order  of  the  appellate  court  is  stayed  by 
an  appeal  to  the  court  of  appealed,  the  proceedings  in  the  court 
below  or  before  the  judge  or  justice,  who  made  the  order,  are 
stayed  in  like  manner.  A  judgment  or  order  of  the  supreme 
court,  rendered  upon  an  apprpl  from  a  judgment  of  any  district 
court  or  of  the  city  court  of  New  York,  or  an  appeal  heretofore 
heard  by  the  puperior  corrt  of  Buffalo,  must  be  entered  in  the 
office  of  the  cle»-k  of  thp  conntv  wherein  the  court  below  is 
located,  and  with  the  nan"-*  trprs»'''it*^<'d  fT'om  the  court  below, 
forma  the  judgmept-roll  wVi'h  must  hp  filed  in  the  same  office. 
Where  the  apneal  is  frorr*  the  city  court  of  New  York,  the  judg- 
ment or  order  of  the  si'prer^e  court  must  be  entered  in  the 
offire  of  the  clerk  of  the  snid  court.  Where  the  anpenl  U  from  n 
cHinnty  court,  the  judgment  must  ho  «^ntered  by  and  filed  in  the 
office   of   the    clerk   of  the  county    wherein    the   court    below    is 

located. 

I'd  by  L.  1805,  ch.  946;  L.   1916.  oh.  84.  in  effect  March  30.   1916. 
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TITLE  IV. 

Appeal  to  the  appellate  diviision  of  the  supreme  courts 

6ec.  1346.  Appeal   from  Jadgment. 
1847.  Appeal  from  order. 
1348.  Id.;    when   ma4e   out  of    court;    power*   ef   appellate   dlT2«lon    to 

giant    orders. 
1340.  Appeal    from    Interlocutory   Judermcnt. 
ISftO.  Api^eul     from    final    Judgment,    after    affirmance    of    Interlocatorx 

Judgment,  or  denial  of  new  trial.    ReTlew  in  tbe  <oort  of  appeals. 
13C1.  Lluiitutiou  of  time;  order  to  atay  proceedings. 
13r)2.  Stay   of   proceedings   without   order. 
1H53.  Upon  what   papers  appeal  to  be  heard. 
1354.  Entry  of  Judgment  or  order;   Judgment-roll. 
1356.  Ilea  ring,    etc.,   in    the  aupi-eme   court. 

i  1340.   [Ain'tl,   1805,   1014.]      Appeal    from   Jndvment. 

An  appoal  may  bo  taken  to  the  appellate  division  of  the 
supreme  eourt  from  a  final  judgment  rendered  ;u  the  supreme 
court  as  follows: 

1.  "Where  the  judgment  was  rendered  upon  a  trial  by  a  referee, 
or  by  the  court  without  a  jury,  the  appeal  mav  be  taken  upou 
questions  of  law,  or  upou  the  facts,  or  upon  both. 

2.  When  the  judgment  was  rendered  \\{H>n  the  verdict  of  a 
jury,  the  appeal  may  be  taken  upon  questions  of  law,  or  upon 
the  facts,  or  upou  both. 

Co.  Proc.,  part  of  |  aiM,  am'd.  See  L.  1870.  ch.  408,  |  8.  ain*d  by 
L.    1895.    ch.   940.    and   L.    1914,    ch.   331,    in    efTect   Sept.    1.    1914. 

S  1347.   [Am'd,  1806.]    Appeal  from  order. 

An  appeal  may  be  taken,  to  the  aop^Mlate  division  of  the 
snpreme  court,  from  an  order,  made  prior  to  the  first  day  of 
January,  one  thousand  eight  hundred  and  ninety-six,  in  aii  action 
upon  notice,  at  a  specirl  term  or  a  trial  term  of  a  superior  city 
court,  or  of  the  supreme  court,  or  at  a  term  of  the  circuit  court. 
and  from  an  order  made  at  a  special  term  or  trial  term  of  the 
snpreme  court,  after  said  dny.  in  either  of  the  fol1o\ying  cases: 

1.  "Where  the  order  grants,  refuses,  continues,  or  modifies  a 
provisional  remedy;  or  settles,  or  grants,  or  refuses  an  application 
to  resettle  a  case  on  appeal  or  a  bill  of  exceptions. 

2.  Where  it  grants  or  refuses  a  new  trial;  except  that  where 
specific  questions  of  fact,  arising  yion  the  issues,  in  an  action 
triable  by  the  court,  have  been  tried  by  a  jury,  pursuant  to  an 
order  for  that  purpose,  as  prescribed  in  section  971  of  this  act, 
an  appeal  cannot  be  taken  from  an  order,  granting  or  refusing 
a  new  trial,  upon  the  merits. 

3.  Where  it  involves  some  part  of  the  merits. 

4.  Where  it  affects  a  substantial  right. 

5.  Where,  in  effect,  it  determines  the  action,  and  prevents  a 
judgment,  from  which  an  appeal  might  be  taken. 

6.  Where  it  determines  a  statutory  provision  of  the  State  to  be 
unconstitutional:  and  the  determination  appears  from  the  reasons 
given  for  the  decision  thereupon,  or  is  necessarily  implied  in  the 
decision. 

An  order,  made  upon  a  snmmarj'  aoplication.  after  Judgmeiit, 
is  deemed  to  have  been  made,  in  the  action,  within  the  meaning 
of  this  section. 

Id.,  i  349,  am'd:  I*-  1886,  cb.  946.     See  U  2087,  SBTOl 
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{  'iS48.  [Am'd,  1896.]  Id.;  -when  made  out  of  coarti  pow- 
erd  of  appellate  dlTlnlon  to'  ggrani  orders. 

An  appeal  may  also  be  tiikeu  to  the  appellate  division  of  the 
supreme  court,  from  an  order,  made  in  an  action,  upon  notice, 
by  a  Judge  or  justice,  out  of  court,  in  a  c$,&e  where  an  appeal 
migbt  have  l>eeu  taken,  |is  prescribed  in  the  last  section,  if  the 
order  had  been  made,  by  the  cou^t.  The  appellate  division  sbajl 
have  power  to  vacate  or  modify,  without  notice,  or  upon  such 
notice  as  it  shall  deem  proper,  any  order  in  an  action  or  special 
proceeding  made  by  a  justice  of  the  supriE^me  court  or  by  tlic 
court  without  notice  to  the  adverse  pJlfty;  it  may  grant  a  stay 
of  proceedings  iipon  any  judg^nent  or  brcjet  of  the  supreme  pourt 
from  which  an  appeal  is  pending,  and  may  grant  any  order  or 
provisional  remedy  which  ha  si  been  applied  for  without  notice 
to  the  adverse  party,  and  refused  by  the  supreme  court  or  a 
jnstice  thereof. 

Ij.    1895,    cb.    846. 

i    1849.    [Am'dy    18fNI.]    Appeal    f'oni    lnferlocator7    |ai|ff« 

An  appeal  may  also  be  taken  to  the  appellate  division  of  the 
supreme  court,  froni  ari  interlocutory  Judgment  ^-endered  at  a 
special  term  or  trial  term  of  thp  supreme  court,  or  entered  upon 
the  repoit  of  a  referee. 

Id. 

I  13SO,  [Am'd,  1896.]  Appeal  from  flnal  JadCTPieat,  aft«|i 
»Annance  of  interlocatory  Jndflrmeiit,  or  denlu)  of  ne^ 
t^rlAl-    Re^leyr  fp  tbe  oonrt  of  ai|pea|a. 

\Vhere  final  judgment  is  taken,  at  a  special  term  or  trial  term, 
pr  pursuant  to  the  directions  of  a  xoton^c,  after  the  affirmance, 
npon  an  jippeal  to  the  appellate  divisitm  of  tlie  supreme  court 
of  an  Interlocutory  judgment;  or  after  the  refuqul.  by  the  appel- 
late division  of  a  new  trial,  either  upon  ?in  application,  made, 
Ip  the  first  instance,  at  a  term  of  tUp  appe]lfite  division,  or  upon 
an  appeal  frou^  s\t\  order  of  the  spocinl  term,  or  of  the  judge; 
before  whom  the  issues,  or  questions  of  fact,  were  tried  by  a 
Jury;  an  appeal  to  the  appellate  division  from  the  final  judgment 
bringa  up,  for  review,  only  the  proceedings  tp  take  the  final 
judgment,  or  Upon  which  the  final  Judgment  was  taken,  including 
the  hearing  or  trial  of  the  Other  issues  in  the  action,  if  any. 
If  an  appeal  is  taken,  to  the  court  of  appeals,  from  the  deter- 
mination of  the  ap|)ellate  division  upon  the  appeal  from  the  final 
Judgir.ont,  the  determination  of  the  appellate  division,  affirming 
the  interlocutory  Judgment  or  refusing  the  new  trial,  mav,  at  tht» 
election  of  either  party,  be  reviewed  thereupon.  If  the  'respond- 
ent elects  to  bring  it  up  for  review,  he  may  take  a  cross-appeal 
therefrom,  notwithstanding  the  expiration  of  the  time  to  take  an 
original  appeal  therefrom. 

Id.     .S.e  H   1310.   1330. 

i  1351.  [Am'd,  1895,  1903.]  lilmltatlon  of  tlmei  order  to 
■tay    prQceeUiRK*. 

An  appeal,  authorized  by  this  title,  must  Ije  taken,  within  thirty 
days  after  service,  upon  the  attorney  for  the  appellant,  of  a  coiiy 
of  the  judgment  or  order  api>e^led  from,  and  a  written  notice 
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of  the  entry  thereof.  Security  is  not  required  to  perfect  the 
appeal;  buc,  except  where  it  is  otherwise  speciallj'  prescribed  by 
law.  the  appeal  does  not  stay  the  execution  of  the  judgment  or 
order  appealed  from;  unless  the  court*  in  or  from  which  the 
appeal  is  taken,  or  a  judge  thereof,  makes  an  order,  directing 
such  a  stay.  Such  an  order  may  be  made,  and  may,  from  time 
to  time,  be  modified,  upon  such  terms,  as  to  security  or  other- 
wise, as  justice  requires.  If  security  is  given,  either  as  a  con- 
dition of  granting  the  order,  or  as  prescribed  in  the  next  section, 
the  provisions  of  title  second  of  this  chapter  apply  thereto,  as  if 
the  appellate  division  of  the  supreme  court  was  specified  in  those 
provisions,  in  place  of  the  appellate  court,  and  a  judge  of  the 
same  court,  in  place  of  a  judge  of  the  court  below.  Execution 
of  a  judgment  for  the  recovery  of  money  only  shall  not  be  stayed 
without  security  for  more  man  thirty  days  after  the  service 
upon  the  attorney  for  the  appellant  of  a  copy  of  the  judgment 
and  written  notice  of  the  entry  thereof. 

Co.  Proc.,  portions  of  |S  832,  848,  and  360,  reconstnicted;  L.  1895,  ch.  946: 
L.  1903,  ch.  288.    In  effect  Sept*  1,  1903. 

I  1352.  Stay  of  proeeedlnss  'vritlioat  order. 

Upon  an  appeal  from  a  final  judgment,  taken  as  prescribed  in 
this  title,  the  appellant  may  give  the  security,  required  to  perfect 
an  appeal  to  the  court  of  appeals,  from  a  judgment  of  the  same 
amount,  or  to  the  same  effect;  and  to  stay  the  execution  thereof. 
In  that  case,  the  execution  of  the  judgment  appealed  from  is 
stayed,  as  upon  an  appeal  to  the  court  of  appeals,  and  subject 
to  the  same  conditions. 

Id.,  I  348. 

i  1853.  [Am'd,  1895.]  Upon  vrhat  paper*  appeal  to  be 
heard. 

An  appeal  from  a  final  judgment,  taken  as  prescribed  in  this 
title,  must  be  heard  upon  a  certified  copy  of  the  notice  of  appeal, 
of  the  judgment-roll,  and  of  the  case  or  notice  of  exceptions,  if 
any,  filed,  as  prescribed  by  law  or  the  general  rules  of  practice, 
after  the  entry  of  the  judgment,  and  either  before  or  after  the 
appeal  is  taken.  An  appeal  from  an  interlocutory  judgment,  or 
from  an  order  taken  as  prescribed  in  this  title,  must  be  heard 
upon  a  certified  copy  of  the  notice  of  appeal,  and  of  the  papers 
used  before  th,e  court,  judge  or  justice,  upon  the  hearing  of  the 
demurrer,  application  for  judgment,  or  motion,  as  the  case  re- 
quires. Unless  the  appellate  division  shall  in  a  special  case  other- 
wise direct,  before  an  appeal  shall  be  placed  upon  the  calendar, 
the  appellant  shall  tile  with  the  clerk  of  the  appellate  division 
the  case  and  exceptions  or  the  other  papers,  upon  which  the  ap- 
peal shall  be  heard,  printed  as  required  by  the  rules  of  practice; 
in  case  the  appeal  is  from  a  judgment  the  printed  case  and  ex< 
ceptions  must  be  ordered  filed  by  the  justice  or  referee  before 
whom  the  case  was  tried. 

L.  1886,  ch.  946. 

I  1854.  [Am'd,  1879.]  Bntry  of  Indvment  or  orderi  Jndv^ 
mentor  oil. 

Where  judgment  of  affirmance  is  rendered  upon  the  appeal,  the 
judgment-roll  consists  of  a  copy  of  the  judgment,  annexed  to  the 
papers,  upon  which  the  appeal  was  heard.  Where  subsequent 
proceedings  are  taken,  at  the  special  term  or  trial  term,  befbrt 
the  entry  of  final  judgment,  the  judgment-roll  mast  alM> 
tain  the  proper  pai>er8  relating  thereto. 
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I  13S5.  [  Am'd,  1809.1     Hearing,  etc^,  1«  the  siipreis^t  court. 

An  appeal  taken  to  the  appellate  division  of  the  supreme  court, 
as  prescribed  in  this  title,  must  be  heard  in  the  department,  em- 
bracing  the  county »  in  which  the  judgment  or  order  appealed 
from  is  entered;  unless  an  order  is  made,  as  prescribed  in  section 
231  of  this  act,  directing  that  it  be  heard  in  another  department, 
or  unless  appeals  pending  in  one  department  are  transferred  for 
hearing  and  determination  to  another,  pursuant  to  article  six, 
sec- 1 ion  one,  of  the  constitution.  The  order  made  upon  the  ap- 
peal must  be  entered  in  the  office  of  the  clerk  of  the  appellate 
diTision,  and  a  certified  copy  thereof  with  the  original  case  or 
r>npers  upon  which  the  appeal  was  heard,  filed  as  provided  in  sec- 
tion thirteen  hundred  and  fifty-three  must  be  transmitted  by  the 
clerk  upon  payment  of  his  fees,  to  the  clerk  of  the  county  where 
the  judgment  or  order  appealed  from  was  entered,  and  upon  such 
certified  copy  of  the  order  and  the  case  or  papers  upon  which  the 
appeal  was  heard,  the  county  clerk  shall  enter  the  judgment  in 
his  office. 

Snbsatate  lor  Co.  Proc.,  portions  of  81  347  and  948;  U  ia06»  cb.  94a.    8e« 
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« 

'  TITLE  V. 
Appeal  from,  a  determination  in  a  special  proceedinff. 

Sec.    1356.  Appeal  from  ordor  made  in  tho  samo  court 

1357.  Id. ;  whcu  mndo  by  another  court  or  Judge. 
1398.  Preceding  order  may  be  reriewed. 

1358.  UnUtatlon  of  tlmo  to  appeaL 

1360.  Stay  of  procfedingn ;  b(>Aring  of  appeal :  declHlon  thereupon. 

13G1.  TliiH  tltlo  qualified.     Applicatiou  of  provi.siuus  relating  to  actions. 

I  13S6.  [Am'd,  1805»  1818.]  Alili«ai  from  order  made  in 
the  name  court* 

An  appeal  may  be  taken,  to  the  appellate  diriftion  of  the  ru- 
preme  court,  from  au  order,  aflfoctinK  a  substantial  right,  inado 
in  a  special  proceeding,  at  a  special  term  or  a  trial  term  of  the 
supreme  court;  or  made  by  a  justice  thereof  in  a  special  proceed- 
ing instituted  before  him,  pursuant  to  a  special  statutory  previ- 
sion; or  instituted  before  another  judge,  and  transferred  to,  or 
continued  before  him.  An  appeal  may  also  be  taken  to  the  a|v 
pollate  division  (»f  the  supreme  court  from  an  order  granting  or 
denying  an  application  for  an  alternative  writ  of  mandamus  or 
an  alternative  writ  of  prohibition. 

L.  1854,  eh.  270,  S  1.  first  clauBe  (4  Edm.  681 :  5  id.  133).  Am*d  by  U 
1895,   ch.   046;   L.    1813,   cii.    572.       In  effect  Sept.    1,    1913. 

S  1357.  [Ain'dy  1805.]  Id.|  when  made  by  another  court 
or  Jndse. 

An  appeal  may  also  be  taken  to  the  appellate  division  of  the 
supreme  court,  from  an  order,  affecting  a  substantial  right,  made 
by  a  court  of  record,  possessing  original  jurisdiction,  or  a  jmlge 
thereof,  in  a  special  i>roceeding  iustituted  in  that  court,  or  lH»fore 
a  judge  thereof,  pursuant  to  a  special  statutory  provision; 
or  instituted  before  another  judge,  and  transferred  to,  or  crm- 
tinued  before,  the  judge  who  made  the  final  order.  But  this 
section  does  not  apply  to  a  case,  where  an  ai)i>eal  from  the  order, 
to  a  court,  other  than  the  apiiellate  division  of  the  supreme 
court,  IS  expressly  given  by  statute. 

SubstituttHl  for  part  of  Co.  Proc.,  |  344;  L.  1895,  ch.  946.     See  |  1342,  ante. 

§  1358.  [Am*d,  1877.]     Preceding  order  may  be  reviewed. 

An  appeal,  authorized  by  this  title,  brings  up  for  review,  any 
preceding  order,  made  iu  the  course  of  the  special  proceeding,  in- 
volving the  merits,  and  necessarily  affecting  the  final  order  ap* 
pealed  from,  which  is  specified  in  the  notice  of  appeal. 

See  Co.  Proc,  {  320. 

i  1360.  fjlmltatlon  of  time  to  appeal. 

An  appeal,  authorized  by  this  title,  must  be  t^ken  within  thirty 
days  after  service  of  a  coi»y  of  the  final  order,  from  which  it  is 
taken,  with  a  written  notice  of  the  entry  thereof,  upon  the  appel- 
lant; or,  if  he  appeared,  upon  the  hearing,  by  an  attorney  at  law 
or  an  attorney  in  fact,  ui»ou  the  person  who  so  appeared  for  him. 

From  Id.,  {  332.  Soc  I.,   lS.-,4,  ch.  270,  {  2. 

I  1300.  Stay  of  procecdlnirai  hearing  of  appeal (  declalon 
thereui»<»n. 

The  provisions  of  title  fourth  of  this  chapter,  relating  to  perfe<'t- 
ing  an  appeal  from  au  order,  taken  as  therein  prescribed;  to  stay- 
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iuff  the  execution  of  the  order  appealed  from;  to  hearing  the 
appeal;  and  to  the  entry  and  eniorcemeilt  of  the  order  made  upon 
the  appeal,  apply,  where  tth  dpjK^al  is  takeii,  as  prescribed  in  this 
title,  except  as  otherwise  Kpecially  prescribed  by  law. 

Thin  section  refers  to  fS  1351,  ISS^,  13S)4,  and  1355,  ante.     St-e,  also,   U 
1313  and  13U,  ante. 

1  lS6l.  Thin  title  vnaltlled*  Application  of  provliilonN 
relatinflf  to  actionM. 

This  title  does  not  confer  the  rl^llt  to  appeal  from  an  order, 
in  a  case,  where  it  is  specially  prescribed  by  law,  that  the  order 
cannot  be  reviewed.  The  proceedin^rs  upon  an  appeal,  taken  as 
prescribed  in  this  title,  are  govern«*<l  by  the  provisions  of  tnis 
act,  and  of  the  general  rules  of  practice,  riMating  to  an  appeal  in 
an  <*ction«  except  ds  otherwise  specially  prescribed  by  law. 
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CHAPTER  XIIL 
Executions. 

TITfjE    I.-Fomiof  Exeratinat  TlBeaa4  Mftin«r«f  iMalBf   aa  BsMsltou 
ttaaeral  DattM  aaa  Llabilltlet  uf  Oflean. 

TITLE  IL— ExMatloa  Afalant  Property. 

TITLE  III.- Exeeatloa  A^aiaitthe  Pttrwa. 

TITLE  I. 

Forms  of  execution;  time  and  manner  of  issuing -an  execu- 
tion; ^neral  duties  and  liabilities  of  officers. 

See.  1M2.  To  whom  execution  directed;  proyUlon  where  aheriir  la  a  party. 
1868.  Time  of    receipt    to  be    Indoraed   on   execution. 
1864.  The   different    Iclnds  of  execution. 
1866.  To  what  counties  executions  may  issue. 

1866.  General    requisites   of    executions. 

1867.  Id.;  when  Issued  on  filing  transcript  from  justice's  court,   etc. 

1868.  Requisites  of  execution  for  the  collection  of  money. 
I860;  Id.;    against    property 

1870.  Id.;    where  a   wsrrant  of  attachment   has  been  leried   by  sherlfT. 

1871.  Id.;  against  executor,  etc. 

1872.  Id.;   sgainst  the  person. 

1878.  Id.;    for    delivery    of    property.    How    money,    recoTered    by    saoM 

Judgment,    may    be   collected. 
1874.  Separate   executions,    where    separate   sums   awarded. 
187B.  Execution  of  course,  within  fl?e  years. 

1876.  Execution,   after  death  of  Judgment  creditor. 

1877.  When   execution    may   be   Issued   after  flfe  years. 

1878.  Id.;    leaye,    how    obtained. 

1879.  No  execution  against  decedent,    except,    etc. 

1880.  Execution  against  decedent's  property. 

1881.  LesTe,    how    obtained. 

1882.  Time  of  stay   by  oi-der.  etc..   not  recltoned  under  this  tltla. 
1888.  Execution  against   survlTlng  Judgment  debtors. 

1884.  Sale   on  execution,    etc.;    when   and    how   conducted. 

1880.  Penalty    for   taking  down  or   defacing   notice   of  sale. 

1886.  Validity  of  sale,   when  not  affected  by  sheriff's  default,   ete. 

1887.  Purchases   on   such   unlcs.    hj   certain   officers,   prohibited. 

1888.  When  execution  to  lie  enforced  by  under-sheriff. 

I    IrSOS.    To   trhoin    execution    directed!    proT-lalon    ^rhere 
■herlfl  la  a  party. 

An  execution  must  be  directed  to  the  sheriff,  unless  he  is  a 
party  or  intereste<l;  in  which  case  it  must  be  directed  ns  pre- 
scribed in  section  173  of  this  net.  But  the  court  may,  in  its  dis- 
cretion, order  an  execution,  i.«sued  upon  a  judgment  rendered 
against  a  sheriff,  either  nione  or  with  another,  to  be  directed  to 
a  person,  designated  in  the  order,  instead  of  to  the  coroners,  or 
a  particular  coroner;  in  which  case  it  must  be  so  directed.  The 
person  so  designated  must  be  of  full  age,  a  resident  of  the  State, 
and  not  a  party  to  the  action,  or  interested  therein.  Where  the 
execution  is  issued  upon  a  judgment  for  a  sum  of  money,  or 
directing  the  payment  of  a  sum  of  money,  the  order  does  not  take 
effect,  until  the  person  so  designated  executes,  and  files  in  the 
clerk's  office,  a  bond  to  the  people,  with  at  least  two  sureties,  a|>- 
proTed  by  a  judge  of  the  court,  or  a  county  judge,  in  a  penal 
■nm,  fixed  by  the  order,  not  less  than  twice  the  sum  to  be  c<^- 
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looted  by  virtue  of  the  execution:  conditioned  for  the  faithful  per- 
formance of  his  duties  un^Ier  the  execution.  A  certified  copy  of 
the  order,  and,  where  it  requires  a  bond  to  be  given,  the  clerk's 
certificate  that  a  bond  has  been  filed,  as  required  by  the  order, 
must  be  attached  to  the  execution.  The  person  so  desiicnated  is 
deemed  an  officer;  and,  with  respect  to  that  execution,  he  is  sub- 
ject to  the  obligations  and  liabilities,  and  has  the  power  and 
authority  of  a  coroner,  and  is  entitled  to  fees  accordingly. 

Co.   Proe.,   part  of  {  2S0,  and  2  R.  S.  364,   ||  11  and  12.  am'd.     See  3  T. 
*   C.    608. 

f  1363.  f  Ime  of  receipt   to   be   Indorned   on   execution. 

The  sherifif,  to  whom  an  execution  is  directed  and  delivered, 
miist,  upon  the  receipt  thereof,  indorse  thereupon  a  memorandun^ 
of  the  day,  hour,  and  minute,  when  he  received  it. 

2  R.   S.  364,  I  lU   (2  Edm.  377). 

f   1304.   The  different  kinds  of  execntlon. 

There  are  four  kinds  of  execution,  as  follows: 

1.  Against  property. 

2.  Against  the  person. 

3.  For  the  delivery  of  the  possession  of  real  property  with  oi 
without  damages  for  withholding  the  same. 

4.  For  the  delivery  of  the  possession  of  a  chattel,  with  or 
without  damages  for  the  taking  or  detention  thereof. 

An   execution  is  the  process  of  the  court,   from   which   it  ia 

issued. 

Co.    Proc.,    f   2S6.   am'd.     See   |    1240. 

I  1365.  To  vrhat  eonntlea  execntlona  mar  lasne. 

An  execution  against  property  can  be  issued  only  to  a  county, 
in  the  clerk's  office  of  which  the  judgment  is. docketed.  An  exe- 
cution against  the  person  may  be  issued  to  any  county.  An 
execution  for  the  delivery  of  the  possession  of  real  property, 
muMt  be  issued  to  the  county,  where  the  property,  or  a  part 
thereof,  is  situated.  An  execution  for  the  delivery  of  the  pos- 
session of  a  chattel,  may  be  issued  to  any  county,  where  the 
chattel  is  found;  or  to  the  sheriff  of  the  county  where  the  judg- 
ment-roll is  filed.  Executions,  upon  the  same  judgment,  may  be 
Issued  at  the  same  time,  to  two  or  more  different  counties. 

Substitute  for  Co.  Proc.   part  of  |  2S7.     See  ante,    {  597. 

I   1308.    [.\m'd,   1914.]      General  reanlaltea   of   executions. 

An  execution  must  intelligibly  describe  the  judgment,  stating 
the  names  of  the  parties  in  whose  favor,  and  against  whom,  the 
time  when,  and  the  court  in  which,  the  judgment  was  rendered; 
and,  if  it  was  rendered  in  the  supreme  court,  the  county  in  which 
the  judgment-roll  is  filed.  It  must  require  the  sheriff  to  return 
it  to  the  proper  clerk,  within  sixtv  days  after  the  receipt  thereof. 
Except  as  otherwise  prescribed  in  the  next  section,  it  must  be 
made  returnable  to  the  clerk,  with  whom  the  judgment-roll  is 
filed.  When  an  execution  has  been  issued  against  the  wages, 
debts,  earnings,  salary,  income  from  trust  funds  or  profits  due 
and  owing  to  any  judgment  debtor,  pursuant  to  the  provisions 
of  this  chapter,  it  shall  be  the  duty  of  the  sheriff  or  other 
officer  or  person  to  whom  such  execution  shall  be  delivered,  from 
time  to  time,  and  at  least  once  every  six  months  from  the  time 
a  levy  shall  be  made  thereunder,  to  account  for  and  pay  over, 
to  the  person  entitled  thereto,  all  moneys  colle<'t*»d  thereon,  less 
his   lawful    fees   and   expenses    for    collecting    tiie    same.     This 
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section  Hball  apply  to  all  such  executions  now  issued  and  out* 
staudiug. 

C<j.  True.,  part  of  |  289,  consolidated  with  Id.,  |  ^0.  See  ||  23.  'A^. 
Am'd  by  L.   1914,   ch.  347,   iQ  effect  Apr.    15,   1914 

f  ltiil7.  Id.;  frhen  insaed  on  flllny  transcript  from  Jus* 
tlee*«  court,  etc. 

Where  an  execution  is  issued  out  of  a  court,  other  than  that 
in  which  the*  judgment  was  rendered,  upon  filing  a  transcript 
of  the  judgment  rendered  in  the  latter  court,  it  must  also  specify 
the  clerk,  with  whom  the  transcript  is  filed,  and  the  time  of 
filing;  and  it  must  be  made  returnable  to  that  clei^.  If  the 
judgment  was  rendered  in  a  justice's  court,  it  must  specify  the 
justice's  name;  and  it  must  omit  the  specification,  respecting  the 
filing  of  the  judgment-roll. 

See  poMt,   s  304;{. 

§  1368.  Reanlsltes  of  execution  for  the  collection  of 
money. 

An  execution,  issued  upon  a  judgment  for  a  sum  of  money* 
or  directing  the  payment  of  a  sum  of  money,  must  specify,  in 
the  body  thereof,  the  sum  recovered,  or  directed  to  be  paid,  and 
the  sum  actually  due  when  it  is  issued.  It  may  specify  a  dav, 
from  which  interest  upon  the  sum  due  is  to  be  computed;  lu 
which  case,  the  sheriff  must  collect  interest  accordingly,  until 
the  sum  is  paid.  If  all  the  parties,  against  whom  the  Judgment 
is  rendered,  are  not  judgment  debtors,  the  execution  must  shovf 
who  is  the  judgment  debtor. 

2  B.  S.  364,  i  9,  an  am'd  by  U  1844,  cb.  324 ;  and  Co.  Proc.,  part  of  f  2S9. 

S  1860.  Id.;   asainst   property. 

An  execution  against  propertv  must,  if  the  judgment-roll  is  not 
filed  in  the  clerk's  office  of  the  county  to  which  it  is  issued, 
specify  the  time  when  the  judgment  was  docketed  in  that  county. 
It  must,  except  in  a  case  where  special  provision  is  otherwise 
made  by  la%v,  substantially  require  the  sheriff  to  satisfy  the  judg- 
ment, out  of  the  personal  property  of  the  judgment  debtor;  and,  if 
sufflcient  personal  property  cannot  be  found,  out  of  the  real  prop- 
erty, belonging  to  him,  at  the  time  when  the  judgment  was  dock- 
eted in  the  clerk's  office  of  the  county,  or  at  any  time  thereafter. 

Co.    Froc,   part  of  |   289,   am'd. 

S  1370.  Id.;  where  a  -warrant  of  attachment  has  been 
levied  by  sheriff. 

Where  a  warrant  of  attachment,  issued  in  the  action,  has  been 
levied  by  the  sheriff,  the  execution  must  substantially  require  the 
sheriff  to  satisfy  the  judgment,  as  follows: 

1.  Where  the  judgment  debtor  is  a  non-resident,  or  a  foreign 
corporation,  and  the  summons  was  served  upon  him  or  it,  without 
the  State,  or  otherwise  than  personally,  pursuant  to  an  order 
obtained  for  that  purpose,  as  prescribed  in  chapter  fifth  of  this 
act,  and  the  judgment  debtor  has  not  appeared  in  the  action; 
out  of  the  personal  property  attached,  and,  if  that  is  insufficient, 
out  of  the  real  property  attached. 

2.  In  any  other  case,  out  of  the  personal  property  attached: 
and,  if  that  is  insufficient,  out  of  the  other  personal  property  of 
the  judgment  debtor;  if  both  are  insufficient,  out  of  the  real  prop- 
erty attached;  and,  if  that  is  insufficient,  out  of  the  real  property, 
belonging  to  him,  at  the  time  when  the  judgment  was  docketed 
in  the  clerk's  office  of  the  county,  or  at  any  time  thereafter. 

See  |g  641),  707  and  708.  ante. 

{   1371.  Id.;  affainnt  executor,  etc. 

An  execution  against  real  or  personal  property,  in  the  hands 
of  an   executor,   administrator,    heir,   devisee,   legatee,   tenant  of 
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real  properly,  or  trustee,  must  substantially  requi|:e   Ui^  sheriff 
to  saiisty  the  judgment,  out  of  that  property, 
Co.   Froc..   (I  288,  Hubd.  1. 

I   1372.   ia.(   aflralnal  the   person. 

An  execution  against  the  person  must  substantially  require 
the  sheriff,  to  arrest  the  judgment  debtor,  and  commit  him  to 
the  jail  of  the  county,  until  he  pays  the  judgment,  or  is  dis- 
charged according  to  law.  Except  where  it  may  be  issued,  with- 
out the  preTidiiB  issuing  and  return  of  an  execution  against  prop- 
erty, it  must  recite  the  issuing  and  return  of  such  aii  execution, 
specifying  the  county  to  which  it  was  issued. 

Id.,  i  369,  sabd.  3.  am'd.     See  f  1489. 

}  1378.  Ifl.;  for  delivery  of  property,  Hoiv  money*  re« 
eo-vered  by  same  Judvnient»  ?nny  be   collected* 

An  execution  for  the  deliyery  of  the  possession  of  real  prop- 
erty, or  a  chattel,  must  particularly  describe  the  property,  and 
designate  the  party  to  whom  the  judgment  awards  the  posses- 
sion thereof;  and  it  must  substantially  require  the  sheriff,  to 
deliTpr  the  possession  of  the  property,  within  his  county,  to  the 
party  entitled  thereto.  If  a  sujn  of  money  is  awarded  by  the 
same  judgment,  it  may  be  collected,  by  virtue  of  the  same  execu- 
tion; or  a  separate  execution  may  bo  issued  for  the  collection 
thereof,  omitting  the  direction  to  deliver  possession  of  the  prop- 
erty. If  one  execution  is  issued  for  both  purposes,  it  must  con- 
tain, with  respect  to  the  money  to  be  collected,  the  same  dire€^- 
tions  as  an  execution  against  property,  or  against  the  person. 
as  the  case  requires. 

SubstitQte  for  Go.   Proc.,   {   280,   Bubd.   4. 

I  1374.  Separate  execntlona,  -wbere  separate  anms 
a'warded. 

Where  a  judgment  awards  different  sums  of  money,  to  or 
against  different  parties,  a  separate  execution  may  be  issued, 
to  collect  each  sum  so  awarded;  subject  to  the  power  of  the 
court,  to  control  the  enforcement  of  the  executions,  upon  motion, 
where  the  collection  of  one  execution  will,  wholly  or  partly, 
satisfy  another. 

«  1375.  Fxeontlon  of  eovrse*  ivitbln  flye  years. 

Except  as  otherwise  specially  prescribed  by  law,  the  party 
re^*overii?g  a  final  judgment,  or  his  assignee,  may  have  execution 
thereupon,  of  course,  at  any  time  within  five  years  after  the 
entry  of  the  judgment. 

Co.  Proc.,  i  283,  amd.     See  S9  1382.  1858. 

9  1876.  [Am'd,  1885,  1887.]  Bxecntlon  after  death  of  Jnds* 
ment  creditor. 

Where  the  party  recovering  a  final  judgment  has  died,  execu- 
tion may  be  issued  at  any  time  within  five  years  after  the  entry 
of  the  judgment,  by  his  personal  representatives,  or  by  the  as- 
signee of  the  judgment,  if  it  has  been  assijmed,  and  the  execution 
must  be  Indorsed  with  the  name  and  residence  of  the  person 
issuing  the  same.  Apd  where  a  party  or  one  or  more  of  several 
parties  against  whom  a  judgment  for  the  recovery  of  possession 
of  real  property  has  been  obtained  has  died,  an  order  granting 
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leave  to  issue  and  execute  such  execution  or  writ  of  possession 
may  be  granted  upon  giviug  twenty  days'  notice  to  the  occupuuts 
of  the  lands  so  recovered  and  to  the  grantees  or  devisees  of  said 
deceased,  or  if  he  died  intestate,  to  the  heirs  at  law  of  said 
deceased,  said  notices  to  be  served  in  the  same  manner  as  a 
summons  is  directed  to  be  served  in  an  action  in  the  supreme 
court. 

L.  18B7.  Gh.  682. 

i  1877.  IVlien  exeeution  ntmy  be  Isaued  after  Ave  yemrs. 

After  the  lapse  of  five  years  from  the  entry  of  a  final  Judgment, 
execution  can  be  isssued  thereupon,  In  one  of  the  follo\\  iug  casea 
only: 

1.  [Am'dt  1879.]  Where  an  execution  was  issued  thereupon, 
within  five  years  after  the  entry  of  the  judgment,  and  has  been 
returned  wholly  or  partly  unsatisfied  or  unexecuted. 

2.  Where  an  order  is  made  by  the  court,  granting  leave  to  iaane 
the  execution. 

Oo.  Proc.,  part  of  f  284. 

I  1878.  Id.  I  lea^re,  how  obtained. 

Notice  of  an  application  for  an  order,  granting  leave  to  Issue 
an  execution,  as  prescribed  in  the  last  section,  must  be  served 
personally  upon  the  adverse  party,  if  he  is  a  resident  of  the  State, 
and  personal  service  can,  with  reasonable  diligence,  be  made  upon 
him  therein:  otherwise,  notice  must  be  given  in  such  manner  aa 
the  court  directs.  Where  the  judgment  is  for  a  sum  of  money, 
or  directs  the  payment  of  a  sum  of  money,  leave  shall  not  be 
granted,  except  on  proof,  by  affidavit,  to  the  satisfaction  of  the 
court,  that  the  judgment  remains  wholly  or  partly  unsatisfied. 

Id.,  flm'd. 

I  1879.  No  execatlon  msalaat  decedent,  except,  etc. 

An  execution  to  collect  a  sum  of  money  cannot  be  issued, 
against  the  property  of  a  judgment  debtor,  who  has  died  since 
the  entry  of  the  judgment  except  as  prescribed  in  the  next  two 
sections. 

I   1880.   [Am'd,  1894,  1916.]     Bxecntlon  ns»lnst  decedent's 
property. 

After  the  expiration  of  one  year  from  the  death  of  a  party, 
against  whom  a  final  judgment  for  a  sum  of  money,  or  directing 
the  payment  of  a  sum  of  money  is  rendered,  the  judgmi^ut  may 
be  enforced  by  execution  aguiuHt  any  property  upon  wuich  it  is  a 
lien  with  like  effect  aH  if  the  judgment  debtor  was  still  living. 
But  such  an  execution  nhall  not  be  iHHued,  unless  an  order  grant- 
ing leove  to  isHuo  it  w  procured  from  the  court  from  which  the 
execution  Ih  to  be  isHued,  and  from  a  surrogate's  court  of  this 
state,  which  has  duly  grnnte<l  letters  testamentary  or  letters  of 
adminiHtrntion  upon  the  estate  of  the  deceased  judgment  debtor. 
Where  the  Hen  of  the  jutl^nient  was  created  as  prescribed  in 
section  twelve  huinlred  and  fifty-oiie  of  this  oct,  neither  order 
con  be  made  until  the  expiration  of  eighteen  months  after 
letters  testamentary  or  letters  of  administration  have  been  duly 
granted  upon  the  estate  of  the  «lece<lent.  and  for  that  puriM^sH 
such  a  lien  existing  at  the  decedent*s  death   continues  for  two 
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years  thereafter,  notwithstanding  the  previous  expiration  of  ten 
years  from  the  filing  of  the  judgment  roll.  But  where  letters 
upon  the  estate  of  the  decedent  have  not  been  granted  within 
eighteen  months  after  his  death  by  the  surrogate  s  court  of  the 
county  in  which  the  decedent  resided  at  the  time  of  his  death, 
or  if  the  decedent  resided  out  of  the  state  at  the  time  of  his 
death,  and  letters  testamentary  or  letters  of  administration  have 
not  been  granted  within  the  same  time  by  the  surrogate's  court 
of  the  county  in  which  the  property  on  which  the  judgment  is  a 
lien  is  situated,  such  court  may  grant  the  order  where  it  appears 
that  the  decedent  did  not  leave  any  personal  property  within 
the  state  upon  which  to  administer.  In  such  case  the  lien  of  the 
judgment  existing  at  the  decedent's  death  continues  for  two 
years  as  aforesaid.  Provided,  however,  that  such  judgment  lien, 
existing  at  the  decedent's  death,  upon  the  decedent's  real  prop- 
erty, or  some  portion  thereof,  tnay  be  epforced  and  payment 
thereof  obtained  during  the  said  eighteen  months  after  granting 
of  letters  testamentary,  or  letters  of  administration,  in  the 
manner  prescribed  by  title  four  of  chapter  eighteen  of  this  act. 
Bnt  this  section  shall  not  apply  to  real  estate  which  shall  have 
been  conveyed,  or  hereafter  may  be  conveyed  'by  the  deceased 
judgment  debtor  during  his  lifetime.  If  such  conveyance  was 
made  in  fraud  of  his  creditors  or  any  of  them,  and  any  judg- 
ment creditor  of  said  deceased,  against  whose  judgment  said 
conveyance  shall  have  'been,  or  may  hereafter  be,  declared 
fraudulent  by  the  judgment  and  decree  of  any  court  of  com- 
petent jurisdiction,  may  enforce  his  said  judgment  against  such 
real  property,  with  like  effect  as  if  the  judgment  debtor  was 
living,  and  it  shall  not  be  necessary  to  obtain  the  leave  of  any 
court  or  officer  to  issue  such  execution,  and  the  same  may  be 
issued  at  any  time  to  the  sheriff  of  the  county  where  such  prop- 
erty is  or  may  be  situated.  The  person  issumg  such  execution, 
however,  shall  annex  thereto  a  aescription  of  the  real  estate 
against  which  the  same  is  sought  to  be  enforced,  as  aforesaid, 
and  shall  endorse  on  said  execution  the  words  **  issued  under 
section  thirteen  hundred  and  eighty  of  the  code  of  civil  pro- 
cedure," whereupon  said  sheriff  shall  enforce  said  execution  as 
therein  directed,  against  the  property  so  described,  and  not 
against  any  other  property,  either  real  or  personal,  and  all  pro- 
visions of  law  relating  to  the  sale  and  conveyance  of  real  estate 
on  execution  and  the  redemption  thereof  shall  apply  thereto. 

Am'd    hy    U    18M,    ch.    734;    L.    1916,    ch.    625,    Id    efTect    May    20,    1916. 
8«e    I    1825. 

f   1381.   [Am'd,  1889.]    Lemve,  how  obtained. 

Leave  to  issue  an  execution,  as  prescribed  in  the  last  section, 
must  be  procured  as  follows: 

1.  Notice  of  the  application,  to  the  court,  from  which  the  exe- 
cution is  to  be  issued,  for  an  order,  granting  leave  to  issue  the 
execution,  must  be  given  to  the  person  or  persons,  whose  interest 
in  the  property  will  be  affected  by  a  sale  by  virtue  of  the  execu- 
tion, and  also  to  the  executor  or  administrator  of  the  judgment 
debtor.  The  general  rules  of  practice  may  prescribe  the  manner 
in  which  the  notice  must  be  given;  until  provision  is  so  made 
therein,  it  must  be  served,  either  personally,  or  in  such  manner 
as  the  court  prescribes,  in  an  order  to  show  cause.  Leave  shall 
not  be  granted,  except  upon  pfoof,  by  affidavit  to  the  satisfac- 
tion of  the  court  that  the  judgment  remains  wholly  or  partly 
unsatisfied. 
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2.  For  the  purpose  of  procuring  a  decree  from  the  surrogate's 
court,  granting  leave  to  issue  the  execution,  the  judgment  cred- 
itor must  present  to  that  court,  a  written  petition,  duly  Terified, 
setting  forth  the  facts,  and  praying  for  such  a  decree;  and  that 
the  persons,  specified  in  the  first  subdivision  of  this  section,  may 
be  cited,  to  show  cause  why  it  should  not  be  granted.  Upon 
the  presentation  of  such  a  petition,  the  surrogate  must  issue 
a  citation  accordingly,  which  said  citation  may  be  served  in 
the  same  manner  as  is  provided  in  the  first  subdivision  of  this  sec- 
tion for  the  service  or  giving  of  a  notice  to  the  parties  or  persons 
therein  mentioned,  and,  if  the  general  rules  of  practice  of  the 
supreme  court  do  not  provide  for  a  mode  of  giving  such  notice, 
such  citation  must  be  served  in  such  manner  as  the  surrogate  by 
order  may  prescribe,  or  as  is  otherwise  provided  by  law;  and, 
upon  his  return  thereof,  he  must  make  such  a  decree  in  the 
premises  as  justice  requires. 

L.    1880.   cb.   82.     3ee  S  2725,   subd.  2. 

I  1882.  Tlia«  of  stay  by  order,  ete.,  not  reekomed  vndev 
tkls  title. 

The  time  during  which  the  person,  entitled  to  enforce  a  judg- 
ment, Is  stayed  from  enforcing  it,  by  the  provision  of  a  statute, 
or  by  an  injunction  or  other  order,  or  in  consequence  of  an  ap- 
peal, is  not  a  part  of  the  time,  limited  by  this  title,  for  issuing  an 
executiod  thereupon,  or  for  making  an  application  for  leave  to 
issue  such  an  execution. 

I  1883.  Execution  a^itinst  anr-ririnv  Indarntent  debtors. 

The  last  six  sections  do  not  affect  the  right  of  a  judgment  cred- 
itor to  enforce  r.  judgment,  against  the  property  of  one  or  more 
surviving  judgment  debtors,  as  if  all  the  judgment  debtors  were 
living.  In  thnt  case,  an  execution  must  be  issued  in  the  usual 
form;  but  the  attorney  for  the  judgment  creditor  must  indorse 
thereupon,  a  notice  to  the  sheriflr,  reciting  the  death  of  the  de- 
ceased judgment  debtor,  and  requiring  the  sheriff  not  to  collect 
the  execution,  out  of  any  property  which  belonged  to  him. 

I  1384.  [Am'd,  1894.]  Sale  on  execution,  etcf  wben  and 
bow  conducted. 

A  sale  of  real  or  personal  property,  by  virtue  of  an  execution, 
or  pursuant  to  the  directions  contained  in  a  judgment  or  order. 
must  be  made  at  public  auction,  between  the  hour  of  qine  o'clock 
In  the  morning  and  sunset.  The  sheriff  to  whom  an  execution  is 
issued  shall  at  any  time  before  the  sale  of  the  personal  property 
levied  on  by  him,  on  the  written  request  of  any  person  who  is  a 
creditor  of  the  person  against  whom  the  writ  wns  issued  under 
which  the  sheriff  levied  upon  the  property,  exhibit  to  such  cred- 
itor the  personal  property  so  levied  upon  under  said  writ  and  per- 
mit an  inspection  thereof  by  such  creditor  or  his  agent. 

L.    1884.   cfaj   7S9. 

I  1385.  Penalty  for  talcing  down  or  defacing  notice  of 
■ale. 

A  person  who,  before  the  time  fixed  for  the  sale,  in  a  notice 
of  the  sale  of  property,  to  be  made  by  virtue  of  an  execution, 
wilfully  takes  down  or  defaces  such  a  notice  put  up  by  the 
sheriff,  or  by  his  authority,  forfeits  fiftv  dollars  to  the  judgment 
creditor,  and  the  same  sum  to  the    judgment  debtor;  aniesa  the 
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aotice  was  defaced  or  taken  down,  with  the  consent  of  the  person 
seeking  to  enforce'  the  forfeiture  or  the  execution  was  pre- 
rionaly  satisfied. 

1  1886.  Validity  of  Male,  w^hen  not  affected  by  ■lierlfl'a 
Aefanlty  etc. 

An  omission  by  the  sheriff  to  give  notice,  as  required  by  law. 
or  tlie  takiug  down  or  defacing  of  a  notice,  when  put  up,  does 
not  effect*  tiie  validity  of  a  sale,  made  by  virtue  of  an  execution, 
to  a  purchaser  in  good  faith,  without  notice  of  the  omission  or 
offence. 

2  R.    S.    369.    I    40. 

9  1387.  Purchases  on  snch  sales,  by  certain  ottcers*  pro- 
hibited. 

The  sheriff,  to  whom  an  execution  is  directed,  or  the  under- 
sheriff  or  deputy-sheriff,  holding  an  execution,  and  conducting  a 
sale  of  property  by  virtue  thereof,  shall  not,  directly  or  indirectly, 

gurchase  any  of  the  property  at  the  sale.    A  purchase  made  by 
im,  or  to  his  use,  is  void. 

Id..   S  "^l- 

S  1888.  "Wben  execvtloa  to  be  enforced  by  under-sberlff. 

Where  the  sheriff,  to  whom  an  execution  is  delivered,  dies,  is, 
removed  from  office,  cr  becomes  otherwise  disqualified  to  act, 
before  the  execution  is  returned,  his  under-sheriff  must  proceed 
upon  the  execution,  as  the  sheriff  might  have  done.  If  there  is 
no  under-sheriff,  the  court,  from  which  the  execution  issued, 
may  designate  a  person  to  proceed  thereupon;  who  may  complete 
•  the  same,  as  an  under-sheriff  might  have  done.  The  person  so 
designated  must  give  such  security  ns  the  court  directs.  He  is 
deemec7  r.n  ofiScer;  and  1.^  subject  to  the  same  obligations  and 
liabilities,  and  has  the  sa-ae  power  and  authority,  in  relation  to 
the  object  of  his  appointment,  as  a  sheriff,  and  is  entitled  to  fees 
accordingly.  3ut  this  section  does  not  apply,  in  a  case  where 
special  provision  is  otherwise  made  by  law  for  the  enforcement 
of  an  execution,  after  tlie  death,  removal  from  office,  or  other 
disqualification,  of  the  sheriff,  or  under-sheriff. 

2  C.  8.  874.  SS  65  and  q^  (2  Edm.  888). 

>  i  ■     ,  .     ■    ..  I    I  -^  ^». — .- 

*  Error  in  engroMlng  for  **  affect." 
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TITUS  II. 

m 

Execution   against  property. 

Article  1.  Propeity   exempt    from   levy    and  sale. 

2.  Lien  of  an  execution  upon  personal  property;  levy  upon  and  salt 

of  personal  property.    Rlgbta  of  Indemnttora  of  aberlff. 
8.  Bale,    redemption,    and   conreyance   of    real    property;    rifbts   and 

liabilities   of   persons   interested. 
4.  Ilemedles  for  failure  of  title  to  real  property  sold,  and  to  eafores 

oontrlbutlon. 

ARTICLE    FIRST. 

Propeirty  exempt  from  levy  and  sale. 

See.  1888.  Certain  special  exemptions  not  affected  by  this  article. 

1880.  What  pei-sonal  property  is  exempt,   when  owned  by  u  bjuseholder. 
1391.  Adiiiiloiinl    ptTKoual    property    exempt    In    certain    cases;    le'vylng 

execution   against  wages,   etc..  of  Judgment  dobtort 
1882.  Woman   entitled    to   same   exemption   aa   a    hoaseholder. 
1888.  Military    pay,    rewards,    etc.,    exempt    from    execution    and   ottbv 
legal    proceedings. 

1884.  Right   of  action  for  taking,   etc.,  exempt  property. 

1885.  Burying  ground;  wben  exempted. 

1886.  How  exempt  burying  ground  designated. 

1887.  Homestead;    when   exempted. 

1888.  How  exempt  homestead  designated. 

1889.  Married  woman's  homestead;  when  exempted. 

1400.  When   exemption    to   continue   after  owner's   death. 

1401.  Exemption;  when  not  affected  by  temporaij  susp^Aslon  of  rvSldenct. 

1402.  If  value  of  homestead  exceeds  $1,000,  lien  attaches  to  surplus. 

1403.  Id.;   how  proceeds  to  be   marshalled  when  property   Is  sold. 

1404.  Exemption  of  real  property;  bow  cancelled. 
1404a.  Exemption   of  exhibits  at   exhibitions. 

fi  1S89.  Certain  npeclai  exemptions  not  mffected  by  this 
nrtiele. 

The  enumeration,  in  this  nrtiole,  of  the  property  which  is  ex- 
empt from  levy  and  sale  by  virtue  of  nn  execution,  does  not 
repeal  any  special  i)rovision  of  law.  relating;  to  such  an  €»xtMui>- 
tion,  which,  by  its  terms,  is  applicable  only  to  a  particular  claws 
of  persons,  or  corporations,  or  to  a  particular  locality,  or  other- 
wise to  a  special  case. 

Defilpmed  to  guard  against  a  repeal,  by  ImpUcallon.  of  proTiKlons  like  I* 
1847.  oh.  1.13.  I  10  (2  R.  8..  5th  ed.,  030;  3  Edui.  748);  L.  1851,  ch.  122. 
I  10  (2  R.  S..  5th  ed..  784;  3  Rdm.  7s2)  :  !..  1S((0.  ch.  273,  i  0  (G  Kilm 
715);   L.    1867.  ch.   510;   and  TarlouM  similar  HtatuteH. 

8  1390.  llVliat  personal  property  In  exempt*  -vrlten  o^rned 
by  a  honaeholder.* 

The  following  personal  property,  when  owr.ed  by  a  householder, 
is  exempt  from  levy  and  sale  by  virtue  of  an  execution;  and  each 
movable  article  thereof  ctmtinues  to  be  so  exempt,  while  th«^ 
family,  or  any  of  them,  are  removing  from  one  residence  to 
another: 

1,  All  spinning  wheels,  weaving  looms,  and  stoves,  nut  up.  or 
kept  for  US"*  in  a  dwelling  house:  and  one  sewing-macnine,  with 
its  api)urt«»naicoR. 

2.  The  family  bible,  family  pictures,  and  school-books,  used  by 
or  in  the  family;  and  other  books,  not  excei-ding  in  value  fifty 
dollars,  k€»pt  and  used  as  part  of  the  family  library. 

•  See  L.    1ST8.   ch.   33. 
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3.  A  seat  or  pew,  occupied  by  the  judgment  debtor,  or  the 
famHy,  in  a  place  of  public  worship. 

4.  Ten  sheep,  with  their  fleeces,  and  the  yarn  or  cloth  manu- 
factured therefrom;  one  cow;  two  swine;  the  necessary  food  for 
those  animals;  all  necet^ary  meat,  fish,  flour,  groceries  and  yege- 
tables,  actually  provided  for  family  u5e;  and  necessary  fuel,  oil, 
and  candles,  for  the  use  ot  the  family  for  sixty  days. 

5.  All  wearing  apparel,  beds,  bedsteads,  and  bedding,  necessary 
for  the  judgment  debtor  and  the  family;  all  necessary  cooking 
utensils;  one  table;  six  chairs;  six  knives;  six  forks;  six  spoons; 
six  plates;  six  tea  cups;  six  saucers;  one  sugar  dish;  one  milk 
pot:  one  tea  pot:  one  crane  and  its  appendages;  one  pair  of 
andirons;  one  coal  scuttle;  one  shovel;  one  pair  of  tongs;  one 
lamp,  and  one  candlestick. 

6.  The  tools  and  implements  of  a  mechanic,  necessary  to  the 
carrying  on  of  his  trade,  not  exceeding  in  value  twenty-five 
dollars. 

2  R.  S.  367,  f  22  (2  Bdm.  380),  aa  am'd  by  U  1800,  eb.  163;  witb  addl- 

tlODS. 

I  1891.  rAm'd,  1879,  1901,  1908,  1906,  1908,  1911,  1914.] 
Additional  personal  property  exempt  In  certain  ea«e«| 
AevTlnK  execution  avalnvt  ^"aveB,  etc.,  of  Jad^ment  debtor. 

In  addition  to  the  exemptions,  allowed  by  the  last  section, 
necessary  household  furniture,  working  tools  and  team,  profes- 
sional instruments,  furniture  and  library,  not  exceeding  in  value 
two  hundred  and  fifty  dollars,  together  with  the  necessary  food 
for  the  team,  for  ninety  days,  are  exempt  from  levy  and  sale 
"by  virtue  of  an  execution,  when  owned  by  a  person,  being  a 
householder,  or  having  a  family  for  which  he  provides,  except 
where  the  execution  is  issued  upon  a  judgment,  recovered  wholly 
Qpon  one  or  more  demands,  either  for  work  performed  in  the 
family  as  a  domestic  or  for  the  purchase  money,  of  one  or  more 
articles,  exempt  as  prescribed  in  this  or  the  last  section.  Where 
a  judgment  has  been  recovered  and  where  an  execution  issued 
upon  said  judgment  has  been  returned  wholly  or  partly  unsatis- 
fied, and  where  any  wages,  debts,  earnings,  salary,  income  from 
trust  funds  or  profits  are  due  and  owing  to  the  judgment  debtor 
or  shall  thereafter  become  due  and  owing  to  him,  to  the  amount 
of  twelve  dollars  or  more  per  week,  the  judgment  creditor  may 
apply  to  the  court  in  which  said  judgment  was  recovered  or 
the  court  having  jurisdiction  of  the  same  without  notice  to  the 
judgment  debtor  and  upon  satisfactory  proof  of  such  facts  by 
affidavits  or  otherwise,  the  court,  if  a  court  not  of  record,  a 
judge  or  justice  thereof,  must  issue  or  if  a  court  of  record,  a 
Judge  or  justice,  must  grant  an  order  directing  that  an  execution 
issue  against  the  wages,  debt,  earnings,  salary,  income  from  trust 
funds  or  profits  of  said  judgment  debtor,  and  on  presentation  of 
such  execution  by  the  officer  to  whom  delivered  for  collection  to 
the  person  or  persons  from  whom  such  wages,  debts,  earnings, 
salary,  income  from  trust  funds  or  profits  are  due  and  owing, 
or  may  thereafter  become  due  and  owing  to  the  judgment  debtor, 
said  execution  shall  become  n  lien  and  a  continuing  levy  upon 
the  wages,  earnings,  debts,  salary,  income  from  trust  funds  or 
profits  due  or  to  become  dne  to  said  judgment  debtor  to  the 
amount  specified  therein  which  shall  not  exceed  ten  per  centum 
thereof,  and  said  levy  shall  be  a  continuing  levy  until  said  exe- 
ention  and  the  expenses  thereof  are  fully  satisfied  and  paid  or 
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until  modified  as  horeinaftor  provided,  but  only  one  excrntion 
aKain.st  tho  wajros,  debts,  earuiuKs*  salary,  infome  from  trust 
funds  or  profits  of  said  judgment  debtor  sball  be  satisfied  at  one 
time  and  where  more  than  one  exe<'utiou  ban  been  issue<l  or  shall 
be  issued  pursuant  to  the  provisions  of  this  section  aKainst  the 
name  judf^ment  debtor,  they  shall  be  satisfied  in  the  order  of 
priority  in  whieh  such  executi<ius  are  presented  to  the  person  or 
persons  from  whom  such  want's,  debts,  earning*,  salary,  income 
from  trust  funds  or  profits  are  due  and  owin^.  It  shall  be  the 
duty  of  any  person  or  c(jrirt)ration,  municipal  or  otherwist\  to 
whom  said  execution  shall  be  presented,  and  who  shall  at  such 
time  be  indebted  to  the  judgment  del>tor  named  in  such  execu- 
tion, or  who  shall  become  indebted  to  such  judgment  debtor  in 
the  future,  and  while  said  execution  shall  remain  a  lien  upon 
said  indebte<lness  to  pay  over  to  the  officer  presenting;  the  same, 
such  amount  of  such  indebtedness  as  such  execution  shall  pre- 
scribe until  said  execution  shall  be  ^vholly  satisfied  and  such  pay- 
ment shall  be  a  bar  to  any  action  therefor  by  any  such  judg- 
ment debtor.  If  such  person  or  i-orporation,  municipal  or  other- 
wise, to  whom  said  execution  shall  be  f^resented  shall  fail,  or 
refuse  to  pay  over  to  said  officer  presenting?  said  execution,  the 
pereentaRC  of  said  indebtedness,  he  shall  be  liable  to  an  action 
therefor  by  the  judgment  creditor  named  In  such  execution,  and 
the  amount  so  recovered  by  such  judfTuient  cre<litor  shall  be  ap- 
plied towards  the  payment  of  said  execution.  Either  party  may 
apply  at  any  time  to  the  court  from  which  such  execution  shall 
issue,  or  to  any  judjce  or  justice  issuinjr  the  same,  or  to  the  county 
jud>;e  of  the  county,  and  in  any  county  where  there  is  no  county 
judf^e,  to  any  justice  of  the  city  court  upon  such  notice  to  the 
other  party  as  sucli  court,  judpe,  or  justice  shall  direct  for  n 
modification  of  said  execution,  and  upon  such  hearing  the  said 
court,  judire  or  justice  nuiy  make  such  modification  of  said  ext»- 
cution  as  shall  be  d(»emed  just,  and  such  execution  as  so  modifitNi 
shall  continue  in  full  force  and  efTect  until  fully  paid  and  satis- 
fied, or  until  further  modified  as  herein  proviiied.  This  scvtion. 
so  far  as  it  relates  to  wa^'cs  and  salary,  due  and  owinjf  or  to 
become  due  and  owinj;  to  the  judjjment  debtor,  shall  not  appiy 
to  judgments  recovered  more  than  ten  years  prior  to  SeptenilK»r 
first,  nineteen  hundred  and  eiffht,  nor  to  judgments  heretofore  or 
hereafter  recovered  upon  such  judgments,  and  any  execution 
heretofore  issue<l  upon  such  judirnu'nts  |>ursuant  to  an  order  here- 
tofore granti»d  under  this  section  shall,  when  this  act  takes  effect, 
ceas4»  to  be  a  lien  and  ci»nt inning  levy  upon  wages  and  salary 
thereafter  to  become  due  and  owing  to  the  judgment  debtor. 

L.  1S42.  oh.  157.  8  1.  ns  Bind  by  L.  ISOfl.  eh.  782  (4  Krtm.  020;  0  id. 
830):  fllno  L.  lSr»H,  rh.  1(»7.  |  1  CA  R.  S..  5tli  »h1.,  646;  4  Edni,  03,%>.  Sw 
3  T.  &  I'.  r>J»6;  L.  HM>1.  r\\.  IKi;  I..  1903.  rh.  461;  L.  1905,  oh.  175;  U 
1908.  cb.  14S;  U  1911,  cbt».  4H9  and  5^)2 ;  U  1914,  ch.  3o2,  in  eflTect  Apr.  15, 
1914. 

I  1392.  rAm'd,  1S77.1  Woman  entitled  to  aame  exemp- 
tion  an  a   lioaMchoUler. 

Where  the  judgment  debtor  is  a  woman,  she  is  entitled  to  the 
same  exem))tions.  from  levy  and  sale  by  virtue  of  an  execution, 
subject  to  the  same  exc«»i)tioiis,  ns  prescril)ed  in  the  last  two  sot^ 
tions,  in  the  cuse  of  ji   linn<»'ln»l<l«'r. 

S  i:m:i.  |.\m*<l,  is!).*;.  1S5»7. 1  Mtlltiiry  pny,  rewnrdn,  etc., 
ex«*nt|»t    fr<»ni    t>xe«*ull<»ii    uik!    oIImt    l<^Nrnl    proceed! niri». 

The  pay  an<l  bounty  iti'  a  noiiM*nnninssione*l  ofilcer.  musician  or 
private  in  the  military  or  naval  serviio  of  Iho  United  States  or 
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the  state  of  New  York;  a  land  warrant,  peiiHion  or  other  reward 
heretofore  or  hereafter  granted  by  the  Uuited  States,  or  by  a 
state,  for  military  or  uaval  aerTioes;  a  sword,  horse,  medal,  em- 
blem or  device  of  any  kind  presented  as  a  testimonial  for  serv- 
ices rendered  in  the  military  or  naval  service  of  the  United 
States  or  a  state;  and  the  uniform,  arms  and  equipments  which 
were  used  by  a  person  in  that  service,  are  also  exempt  from  levy 
and  sale,  by  virtue  of  an  execution,  and  from  seizure  for  non-pay- 
ment of  taxes,  or  in  any  other  legal  proceedinfi;;  except  that  real 
property  purchased  with  the  proceeds  of  a  pension  granted  by  the 
United  States  for  militarj-  or  naval  services,  and  owned  by  the 
pensioner,  or  by  his  wife  or  widow,  i«  subject  to  seizure  and  sale 
for  the  collection  of  taxes  or  assessments  lawfully  levied  thereon. 
I*   1807,   di.   348.     In  olToct  Sept.    1,   1800.      (Probable  error  for  1897.) 

I  1394.  Rlsht  of  action  for  takliiff,  etc.y  exempt  property* 

A  right  of  action  to  recover  damages,  or  damages  awarded  by 
a  judgment,  for  taking  or  injuring  personal  property,  exempt  by 
law  from  levy  and  sale,  by  virtue  of  an  execution,  are  exempt, 
for  one  year  after  the  collection  thereof,  from  levy  and  sale,  by 
Tirtne  of  an  execution,  and  from  seizure  in  any  other  legal  pro- 
ceeding. 

I  i;t05.  Burylnir  sroandj  wlien   exempted. 

Land,  set  apart  as  a  family  or  private  burying  ground,  and 
heretofore  designated,  as  prescribed  by  law,  in  order  to  exempt 
the  same,  or  hereafter  designated  for  that  purpose,  as  prescribed 
in  the  next  section,  is  exempt  from  sale,  by  virtue  of  an  execu- 
tion, upon  the  following  conditions  only: 

1.  A  portion  of  it  must  have  been  actually  used  for  that  pur- 
pose. 

2.  It  must  not  exceed  in  extent  one-fourth  of  an  acre. 

3.  It  must  not  contain,  at  the  time  of  its  designation,  or  at  any 
time  afterwards,  any  building  or  structure,  except  one  or  more 
vaults,  or  other  places  of  deposit  for  the  dead,  or  mortuary  monu- 
ments. 

Lu  1847,  ch.  85,   S  1.  and  part  of  |  2   (4  Edm.  629),  axn*d. 

I   1380.   How  exempt  bvrylnfp  srovnd  deiilflrnated. 

In  order  to  designate  land,  to  be  exempted  as  prescribed  in  the 
last  section,  a  notice,  containing  a  full  description  of  the  land  to 
be  exempted,  and  stating  that  it  has  been  set  apart  for  a  family 
or  private  burying  ground,  must  be  subscribed  by  the  owner; 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded  in  the  county  where  the  land  is  situated;  and 
recorded  in  the  office  of  the  clerk  or  register  of  that  county,  in 
the  proper  book  for  recording  deeds,  at  least  three  days  before 
the  sale  of  the  land,  by  virtue  of  the  execution. 

Ll    1847,   ch.   85,    the  residue  of   |   2,   am'd. 

{   1397.    [Am'd,   1883.]      Homestead  |  wlien  exempted. 

A  lot  of  land,  with  one  or  more  buildings  thereon,  not  exceed- 
ing in  value  one  thousand  dollars,  owned,  and  occupied  as  a  resi- 
dence, by  a  householder  having  a  family,  and  heretofore  desig- 
nated as  an  exempt  homestead,  as  prescribed  by  law,  or  here- 
after designated  for  that  purpose,  as  prescribed  in  the  next 
section,  is  exempt  from  .sale,  by  virtue  of  an  execution,  issued 
upon  a    judgment,    recovered    for    a    debt    contracted    after    the 
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thirtieth  day  of  April,  eighteen  hundred  and  fifty;  unless  the 
judgment  was  recovered  wholly  for  a  debt  or  debts,  contracted 
before  the  designation  of  the  property,  (or)  for  the  purchase- 
money  thereof.  But  no  property  heretofore  or  hereafter  desig- 
nated as  an  exempt  homestead,  as  prescribed  by  law,  or  by  the 
next  section,  shall  be  exempt  from  taxation,  or  from  sale  for 
non  payment  of  taxes  or  assessments. 
L.  I860,  ch.  2e0  (4  Edm.  632),  first  seDtence  of  {  1;  L.  1888.  ch.  156. 

§   1398.  HoTF  exempt   homestead  deslirnated. 

In  order  to  designate  property,  to  be  exempted  as  prescribed 
in  the  last  section,  a  conveyance .  thereof ,  stating,  in  substance, 
that  it  is  designed  to  be  held  as  a  homestead,  exempt  from  sale 
by  virtue  of  an  execution,  must  be  recorded,  as  prescribed  by 
law;  or  a  notice,  containing  a  full  description  of  the  property, 
and  stating  that  it  is  designed  to  be  so  held,  must  be  subscribed 
by  the  owner,  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorded  in  the  county  where  the  prop- 
erty is  situated;  and  must  be  recorded  in  the  office  of  the  clerk 
of  that  county,  in  a  book  kept  for  that  purpose,  and  styled  the 
**  homestead  exemption  book." 

L.  I860,  ch.  260  (4  Edm.  632).  part  of  §  2. 

§  1300.  llffl.rrled  iTomajt'M  homeiiteadt  -vrhen  exempted. 

A  lot  of  land,  with  one  or  more  buildings  thereon,  owned  by 
a  married  woman,  and  occupied  by  her  as  a  residence,  may  be 
designated  as  her  exempt  homestead,  as  prescribed  in  the  last 
section;  and  the  property  so  designated  is  exempt  from  sale,  by 
virtue  of  an  execution,  under  the  same  circumstances,  and  sub- 
ject to  the  same  exceptions,  as  the  home,.^tead  of  a  hoaseholder« 
having  a  family. 

See  I  1392.  ante. 

S  1400.  "When  exemption  to  contlniie  after  omrner'a  deatb. 

The  exemption,  prescribed  by  the  last  three  sections,  continues, 
after  the  death  of  the  person  in  whose  favor  the  property  was 
exempted,  as  follows: 

1.  If  the  decedent  was  a  woman,  it  continues,  for  the  benefit 
of  her  surviving  children,  until  the  jnajority  of  the  youngest 
surviving  child. 

2.  If  the  decedent  was  a  man,  it  continues,  for  the  benefit  of 
his  widow  and  surviving  children,  until  the  majority  of  the 
youngest  surviving  child,  and  until  the  death  of  the  widow. 

But  the  exemption  ceases  earlier,  if  the  property  ceases  to  be 
occupied,  as  a  residence,  by  a  person  for  whose  benefit  it  may 
so  continue,  except  as  otherwise  prescribed  in  the  next  section. 

L.  1850,  ch.  260  (4  Edm.  682),  Bocond  sentence  of  §  1.  am'd. 

{  1401.  Exemption)  ^v'hen  not  alfeeted  hy  temiporarT  sna- 
pension  of  realdenee. 

The  right  to  exemption,  of  a  person  entitled  thereto,  as  pre- 
scribed in  the  last  four  sections,  is  not  affected  by  a  suspension 
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of  the  occupation  of  the  exempt  property,  as  a  residence,  for  a 
period  not  exceeding  one  year,  which  occurs  in  consequence  of 
injary  to,  or  destruction  of,  the  dwelling  house  upon  the  premises. 

$  1402.  If  -value  of  homestead  exceed*  fl,000.  Ilea  at- 
trncbea  to  MVjrplaB. 

The  exemption  of  a  homestead,  otherwise  valid  under  the  pro- 
visions of  this  article,  is  not  Toid,  because  the  value  of  the  prop- 
erty, designated  as  exempt,  exceeds  one  thousand  dollars.  In 
that  case,  the  lien  of  a  judgment  attaches  to  the  surplus,  as  if 
the  property  had  not  been  designated  as  an  exempt  homestead; 
but  the  property  cannot  be  sold  by  virtue  of  an  execution,  issued 
upon  a  judgment,  as  against  which  it  is  exempt.  After  the  re- 
turn of  such  an  execution,  the  owner  of  the  judgment  may  main- 
tain a  judgment  creditor's  action,  to  procure  a  judgment,  direct- 
ing a  sale  of  the  property,  and  enforcing  his  lien  upon  the 
surplus. 

I  1408.  Id.;  Ifto^v  proceeds  to  be  aftarslialled  nvben  prop- 
erty !■  sold. 

Where  the  judgment,*  in  a  judgment  creditor's  action,  brought 
as  prescribed  in  the  last  section,  or  in  any  other  action  affecting 
the  title  to  an  exempt  homestead,  directs  the  sale  or  tne  property, 
the  court  must  so  marshal  the  proceeds  of  the  sale,  that  the 
right  and  interest  of  each  person  in  the  proceeds,  shall  corre- 
spond, as  nearly  as  may  be,  to.  his  right  and  interest  in  the  prop^ 
erty  sold.  Money,  not  exceeding  one  thousand  dollars,  paid  to  a 
judgment  debtor,  as  representing  his  interest  in  the  proceeds,  is 
exempt  for  one  year  after  the  payment,  as  the  property  sold  was 
exempt;  unless,  before  the  expiration  of  the  year,  he  causes  real 
property  to  be  designated  as  an  exempt  homestead,  as  prescribed 
in  section  1398  of  this  act;  in  which  case,  the  exemption  ceases, 
with  respect  to  so  much  of  the  money,  as  was  not  expended  for 
the  pjarchase  of  that  property;  and  the  exemption  of  the  property 
so  designated  extends  to  every  de"bt,  against  which  the  property 
sold  was  exempt.  Where  the  exemption  of  property,  sold  as  pre- 
scribed in  this  section,  has  been  continued  after  the  judgment 
debtor's  death,  or  where  he  dies  after  the  sale,  and  before  pay- 
ment to  him  of  his  proportion  of  the  proceeds  of  the  sale,  the 
court  may  direct  that  portion  of  the  proceeds,  which  represents 
his  interest,  to  be  invested,  for  the  benefit  of  the  person  or  per- 
sons, entitled  to  the  benefit  of  the  exemption;  or  to  be  otherwise 
disposed  of,  as  justice  requires. 


$  1404.   [Am'd,  1894.]     Bzemptlon  of  real  propertyi  bow 
cajieeled. 


The  owner  of  real  property,  exempt  as  prescribed  in  this  article, 
may,  at  any  time,  suoscribe  a  notice,  and  personally  ttcknowledge 
the  execution  thereof,  before  an  officer  authorized  by  law  to  take 
the  acknowledgment  of  a  deed,  to  the  ef^ct  that  he  cancels  all 
exemptions  from  levy  or  sale  by  virtue  c/  an  execution  affecting 
the  property,  or  a  particular  part  thererf,  fully  described  in  the 
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notice.  The  cancellation  takes  effect  when  such  a  notice  is  re- 
corded, an  prescribed  in  this  article  for  recording  a  notice  to  effect 
the  exemption  so  canceled.  Any  other  release  or  waiver,  here- 
after executed,  or  an  exemption  of  real  property,  allowed  by  this 
article,  or  of  an  exemption  of  a  homestead,  or  a  private  or  family 
bnrying-ground,  allow«l  by  the  provisions  of  law  heretofore  in 
force,  is  void;  provided,  however,  that  nothing  herein  contained 
shall  be  so  construed  as  to  prevent  the  husband  and  wife  from 
jointly  conveying  or  mortgaging  prdperty  so  exempt. 

L.    1894,  ch.   202. 

f  1404a.  [Added,  1809.]  Exemiitlona  of  exhibits  at  ex- 
hibitions. 

No  process  of  attachment,  execution,  sequestration,  replevin, 
distress  or  any  kind  of  seizure  shall  be  served  or  levied  upon 
articles,  goods,  wares,  merchandise  or  property  of  any  descrip- 
tion while  the  same  is  en  route  to  or  from,  or  while  on  exhibi- 
tion or  deposited  by  exhibitors  at  any  international  exhibition 
held  under  the  auspices  or  supervision  of  the  United  States, 
within  any  city  or  county  of  the  state,  nor  shall  such  property 
be  subject  to  attachment,  seizure,  levy  or  sale,  for  any  cause 
whatever,  in  the  hands  of  the  authorities  of  such  exhibition  or 
otherwise. 

AddfMl  by  L.  1909,  ch.  05.  Derivation  —  L.  1880,  ch.  393.  |  1.  See  nete 
15  of  notes  of  Board  of  Stutatory  CoiitsoUdatlon  at  eud  of  code. 
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ABTICLB   SBCOND. 

Lien  of  an  execution  upon  personal  property;  levy  upon  and  mUt 
of  personal  property,    BigHts  of  indemnitors  of  sheriff, 

8ec.  1406.  Personal  property  bonnd  by  ezecatlon. 

1406.  Order  of  preference  among  executlona. 

1407.  Id.;    "vrhen    attachments    also    are    Issued. 

1408.  Id.;   when   Issued    from   court   not   of   record. 

1400.  Title  of  bona  fide  purchasers  before  levy,  not  affected. 
1410.  Execution    may   be   levied   upon    current   money. 
.1411.  Levy  upon  certain   evidences  of  debt. 

1412.  Interest   of   bailor  in   goods   pledged   may   be  sold. 

1413.  When  partners  may  apply  for  release  of  property  lerled  upon. 

1414.  Undertaking  to  be  given. 

1415.  Provision,  where  a  warrant  of  attachment  has  also  been  lerled,  etc. 

1416.  When    the    undertaking    enures    to    other   Judgment    creditors. 

1417.  How  partner's  interest  sold;  rights,  etc.,  of  purchaser. 

1418.  Claim  of  property  by  a  third  person,  how  tried. 
141d.  Proceedings,  if  claimant  succeeds. 

1420.  Inquisition    not    to   prejudice   claimant's   right. 

1421.  In    action     against    otllcer,     indemnitors    may  be    substltated   as 

defendants. 

1422.  Notice  of  application  and  proofs  thereupon. 

1423.  Terms  may  be  imposed. 

1424.  When  indemnity  related  to  part  of  property. 

1425.  Application  when  officer  is  Joined  with  indemnitors. 
14fi8.  Effect    of    the    order. 

1427.  Officer   to  whom   indemnity  la  given,    required  to  give  ootlee  e< 

action. 

1428.  Sale  of   personal   property;   how   made. 

1429.  Notices  of  sale  to  be  posted. 

f  140S.  Pemonal  property  bound  by  execatton. 

The  goods  and  chat  tola  of  a  judgment  debtor,  not  exempt,  by 
express  provision  of  hiw,  from  levy  and  sale  by  virtue  of  an 
execution,  and  his  other  personal  property,  which  is  expressly 
declared  by  law,  to  be  subject  to  levy  by  virtue  of  an  execution, 
are,  when  situated  within  the  jurisdiction  of  the  officer,  to  whom 
an  execution  against  property  is  delivered,  bound  by  the  execution, 
from  the  time  of  the  delivery  thereof  to  the  proper  officer,  to  be 
executed;  Ijut  not  before. 

2  R.  8.  366,  i  13  (2  M^^am.  379).  am'd. 

I  1406.  Order  of  preference  amonfir  execntlonn. 

Where  two  or  more  executions  against  property  are  issued, 
out  of  the  same  or  different  courts  of  record,  against  the  sa^e 
judgment  debtor,  tne  one  first  delivered,  to  an  officer,  to  be  exe- 
cuted, has  preference,  notwithstanding  that  a  levy  is  first  made, 
by  virtue  of  an  execution  subsequently  delivered;  but  if  a  levy 
upon  and  sale  of  pergonal  property  has  been  made,  by  virtue  of  the 
junior  execution,  before  an  actual  levy,  by  virtue  of  the  senior 
execution,  the  same  property  shall  not  be  levied  upo9  or  sold,  by 
virtue  of  the  letter.* 

Id.,    i  14.  am'd. 

(  1407.  Id.)  ^rhen  attacbments  alao  are  lasned* 

Where  there  are  one  or  more  executions,  and  one  or  more  war- 
rants of  attachment,  against  the  property  of  the  same  person, 
the  rule  prescribed  in  the  la«t  section  prevails,  in  determining  the 
prefer^ces  of  the  executions  or  warrants  of  attachment;  the  de- 

•  Brror  to  en^-ossing  for  **  latter." 
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fendant  in  the  warrauta  of  attachment  being,  for  that  purpose, 
regarded  as  a  judgment  debtor.        • 

8  B.  8.  866.  i  16.  am'd. 

I  1408.  Id.)  w^ben  i»aned  from  court  not  of  reeord. 

But  an  execution,  issued  out  of  a  court  not  of  record,  or  a 
warrant  of  attachment,  granted  in  an  action  pending  in  a  court 
not  of  record,  if  actually  levied,  has  preference  over  another  execu- 
tion, issued  out  of  any  court,  of  record  or  not  of  record,  which  has 
not  been  previously  levied. 

Id.,  i  16.  am'd. 

I  1400.  Title  of  bona  fide  pvrclia«ers  b«foro  levy,  not 
■ifected. 

The  title  to  personal  property,  acquired  before  the  actual  levy 
of  an  execution,  by  a  purchaser  in  good  faith,  and  without  notice 
that  the  execution  has  been  issued,  is  not  affected  by  an  execu- 
tion delivered,  before  the  purchase  was  made,  to  an  officer,  to  be 
executed. 
Id.,  f  17. 


S  1410.  [Am*d,  1877.]    Bzecvtion  may-  be  leTted  npon  oi 
rent  money. 

The  officer,  to  whom  an  execution  against  property  is  delivered, 
must  levy  upon  current  money  of  the  United  States,  belonging  to 
the  judgment  debtor;  and  must  pay  it  over,  as  so  much  money 
collected,  without  exposing  it  for  sale;  except  that  where  it  con- 
sists of  gold  coin,  he  must  sell  it,  like  other  personal  property; 
unless  he  is  otherwise  directed,  by  an  order  of  a  judge,  or  by  the 
judgment  in  the  particular  cause. 

Batwtltuted  for  2  R.  8.  806.   }  18. 


1  1411.  [Anft'd,  1877.]  Levy  npon  certain  evldeneoe  of 
debt. 

The  officer,  to  whom  an  execution  against  property  is  delivered, 
must  levy  upon  and  sell,  a  bill,  or  other  evidence  of  debt,  belong- 
ing to  the  judgment  debtor,  which  was  issued  by  a  moneyed  corpo- 
ration to  circulate  as  money,  or  a  bond,  or  other  instrument  for 
the  payment  of  money,  belonging  to  the  judgment  debtor,  which 
was  executed  and  issued,  by  a  government,  state,  county,  public 
officer,  or  municipal  or  other  corporation,  and  is  in  terms  nego- 
tiable, or  payable  to  the  bearer  or  holder. 

2  R.  8.   see.  i  19.  am'd. 

I  1412.  Interest  of  bailor  In  aroods  pledged  may  be  sold. 

The  interest  of  the  judgment  debtor  in  personal  property,  sub- 
ject to  levy,  lawfully  pledged,  for  the  payment  of  money,  or  the 
performance  of  a  contract  or  agreement,  may  be  sold,  in  the 
Aands  of  the  pledgee,  by  virtue  of  an  execution  agaiuFt  property. 
The  purchaser  at  the  snie  acquires  all  the  right  and  interest  of 
^iie  judgment  debtor,  and  is  entitled  to  the  possession  of  the  prop- 
erty, on  complying  with  the  terms  and  conditions  upon  which  the 
judgment  debtor  could  obtain  possession  thereof.  This  section 
^oes  not  apply  to  property,  of  which  the  judgment  debtor  is  uncon- 
Aitionally  entitled  to  the  possession. 

Id.,  I  20,  am'd. 
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I  1413.  'Wlien  partners  may  apply  for  relcane  of  property 

levied   upon. 

Where  an  oflicer  has  seized  personal  property  of  a  partnership, 
before  or  alter  its  dissolutiou,  upon  a  levy  upon  the  intereat 
therein  of  ti  purtiier,  made  by  virtue  of  an  execution  against  his 
indiridual  property,  the  other  partners,  or  former  partners,  hav- 
ing an  interest  iu  tbe  property,  or  any  of  them,  may,  at  any  time 
before  the  saie,  apply  to  a  judge  of  the  court,  or  to  the  county 
judge  oi  the  county,  where  the  seizure  was  made,  upon  an  affi- 
davit, showing  the  facts,  for  an  order,  directing  the  officer  to 
release  the  property,  and  to  deliver  it  to  the  applicant. 

1^1414.  Undertalclnir  to  be  vlven. 

Upon  such  an  application,  the  applicant  must  give  an  under- 
taking, with  at  least  two  sureties,  approved  by  the  judge,  to  the 
effect,  that  he  will  account  to  the  purchaser,  upon  the  sale  to  be 
made  by  virtue  of  the  exectition,  of  the  interest  of  the  judgment 
debtor  in  the  property  seized,  in  like  manner  as  he  would  be 
bound  to  account  to  an  assignee  of  such  an  interest;  and  that 
he  will  pay  to  the  purchaser  the  balance,  which  may  be  found 
due  upon  the  accounting,  not  exceeding  a  sum,  specified  in  the 
undertaking,  which  must  be  not  less  than  the  value  of  the  interest 
of  the  judgment  debtor,  in  the  property  seized  by  the  sheriff,  a» 
fixed  by  the  judge.  The  provisions  of  sections  695  and  696  of 
this  act  apply  to  the  proceedings,  taken  as  prescribed  in  this  and 
the  last  section. 

See  I  604,  ante. 

f  1415.   Provtnlon,  iFvhere   a  -warrant   of  attaekmeat   baa 

alao  been  levied,  etc. 

Where  a  warrant  of  attachment  has  been  levied  upon  the  inter- 
est of  a  defendant,  as  a  partner,  in  personal  property  of  a  partner- 
ship, and  the  attachment  has  been  discharged  as  to  that  interest, 
as  prescribed  in  sections  693  and  694  of  this  act,  a  levy,  by  virtue 
of  an  execution  against  his  individual  property,  cannot  be  made 
upon  his  interest  on  the  same  property,  unless  the  warrant  of 
attachment  has  been  vacated  or  annulled. 

I  1416.  'Wben  tbe  andertaklns^  enures  to  otber  Judfrment 
creditors. 

Where  personal  property  of  a  partnership  has  been  released, 
upon  giving  an  undertaking^  as  prescribed  in  the  last  three  sec- 
tions, if  the  execution,  by  virtue  of  which  the  levy  was  made,  is 
set  aside,  or  is  satisfied  without  a  sale  of  the  interest  levied  upon, 
the  undertaking  enures  to  the  benefit  of  each  judgment  creditor  of 
the  same  judgment  debtor,  then  having  an  execution  in  the  hands 
of  the  same  officer,  or  of  another  officer,  having  authority  to  levy 
upon  that  interest,  as  if  it  had  been  given  to  obtain  a  release  from 
a  seizure,  made  by  virtue  of  such  an  execution. 

I  1417. -Ho-w  partner's  Interest  sold;  rivbts^  etc.,  of  pnr- 


Where  personal  property  of  a  partnership  has  been  so  released, 
the  interest  of  the  judgment  debtor  therein  may  be  sold  by  the 
officer;  and  the  purchaser,  upon  the  sale,  acquires  all  that  interest, 
as  if  he  was  an  assignee  thereof.  If  the  purchase-money  exceedi 
the  amount  of  all  the  executions  and  warrants  of  attachment, 
urainst  the  property  of  the  same  judgment  debtor,  of  which  the 
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oflScpr.has  notice,  and  of  the  lawful  fees  and  charges  thereon,  the 
officer  must  pay  the  surpliis  into  court,  for  the  benefit  of  the  judg- 
ment debtor,  or  other  person  entitled  thereto. 

8  1418.  [AmM,  1004.]  Claim  of  property  hy  a  third  per- 
son, bow  tried. 

If  personal  property,  levied  upon  as  the  property  of  the  judp- 

ment  debtor,  is  claimed  by  or  in  behalf  of  another  person,  as  his 

property,  an  affidavit  may  be  made  and  delivered  to  the  sheriflf, 

in  behalf  of  such  person,  at  any  time  while  such  property  or  the 

proceeds  thereof  are  in  the  sheriff's  possession,  stating  that  he 

makes  such  a  claim;  specifying  in  whole  or  in  part  the  property 

to  which  k   relates,   and   in  all  cases  stating  the  value  of  tht^ 

property  claimed  and  the  damages,  if  any,  over  and  above  such 

value,  which  the  claimant  will  suffer  in  case  such  levy  is  not 

released.    In  that  case,  the  officer  may,  in  his  discretion,  empanel 

a  jury  to  try  the  validity  of  the  claim. 

Se«  S  ftR7,  ante;  alto  ff  108-110,  ante;  L.  1004,  cb.  541.    In  effect  8«pt.  1, 
1004. 

f  1419.  [Am'd,  1805,  lOO-i.]  Proceed! nflr«»  if  claimant  anc- 
ceedii. 

Tf  by  their  inquisition  the  jurors  find  that  the  property  belongs 
to  the  claimant,  they  must  also  determine  its  value  and  the 
damages  above  such  value  as  specified  in  the  last  section.  There- 
upon the  officer  may  relinquish  the  levy.  unU»ss  the  judgment 
creditor  gives  him  an  undertaking  with  at  least  two  suflicieut 
Rureties,  to  the  effect  that  the  sureties  will  indemnify  hiui  to  an 
amount  therein  specified,  not  less  than  twice  the  value  of  the 
property  and  damages  as  determined  by  the  jury,  and  two  hun- 
dred and  fifty  dollars  in  addition  thereto,  against  all  damages, 
costs  and  expenses,  in  an  action  to  be  brought  against  him  by 
any  person,  by  the  claimant,  his  assignee,  or  other  representative, 
by  reason  of  the  levy  upon,  detention  or  sale  of  any  of  the  prop- 
erty, by  virtue  of  the  execution.  If  the  undertaking  is  given, 
the  officer  must  detain  the  property  as  belonging  to  the  judgment 
debtor.  Whore  an  undertaking  is  given  to  indemnify  an  officer, 
he  must,  within  two  days  after  the  giving  of  the  said  undertak- 
ing, cause  the  same  to  be  filed  in  the  office  of  the  clerk  of  the 
court  out  of  which  the  execution  was  issued,  and  serve  ui>on  tho 
claimnnt,  his  assignee  or  other  represent n tire,  and  the  judgment 
creditor,  or  the  attorney  whose  name  is  subscribed  to  the  execu- 
tion, a  copy  of  the  said  undertaking,  with  a  notice  of  the  ju<t»fi- 
cation  of  the  sureties  thereon.  Tho  justification  must  take  plain* 
before  a  judge  of  the  court  out  of  which  the  execution  was  is- 
sued, at  a  time  to  be  specified  in  the  notice,  which  must  not  lie 
less  than  two  nor  more  than  five  days  after  service  of  said  no- 
tice. For  the  purpose  of  justification,  each  of  the  sur.'ties  upon 
the  undertaking  must  attend  before  the  judge,  at  the  time  and 
place  mentioned  in  the  notice,  and  be  examined  on  oath,  on  tht» 
part  of  the  claimant,  his  nssign(»e  or  other  representative,  touch- 
ing his  sufficiency  in  such  manner  as  the  judge  in  his  discretion 
thinks  proper.  The  examination  may  he  adjourned  from  day  to 
day,  until  it  is  completed,  but  such  adjournment  must  alwavs  W 
to  the  next  judicial  day.  If  required  by  the  chiimant.  his  as- 
signee or  other  representative,  the  examination  must  be  recTiuvd 
to   writing  and  subscri^M  bv   the  sureties.     If  the  judfe  finds 
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the  sureties  snfflcient,  he  must  annex  the  examination  to  the 
underta^kin^,  endorse  his  allowance  thereon,  and  cause  the  said 
undertaking,  together  with  the  examination  of  the  sureties,  to 
be  filed  with  the  clerk  of  the  court.  Thereupon  the  sheriff  is  re- 
leased and  discharfired  from  all  liability  by  reason  of  the  levy 
upon,  detention,  and  sale  of  the  property  seiKcd.  When  any  such 
undertaking  shall  have  been  approved  and  filed,  as  hereinbefore 
provided,  the  clerk  of  the  court  shall  immediately  upon  the  same 
being  filed,  index  the  same  in  the  index  book  in  his  office,  under 
which  executions  are  indexed,  under  the  title  of  the  suit  in  which 
the  execution  is  issued. 
L.  1885.  ch.  663.    See  (  658.  ante;  L.  1904,  ch.  R41.     In  effect  Sept.  1,  1904. 

{  1420.  Inqniikltlon  not  to  prejudice  claimant's  riffltt. 

If  the  property  is  found  to  belong  to  the  defendant,  the  finding 
does  not  prejudice  the  right  of  the  claimant,  to  bring  an  action 
to  recover  the  property  so  levied  upon,  or  damages  by  reason 
of  the  levy,  detention,  or  sale. 
See  H  108  and  109,  and  667-650,  ante. 

f  1421.  TAmM,  1887,  1900.1  In  action  aflratnst  olllcer,  In- 
demnitors may  be  snbstitnted  as  defendants. 

Where  an  action  to  recover  a  chattel  or  chattels,  hereafter 
levied  upon  by  virtue  of  an  execution,  or  several  executions,  or 
a  warrant  of  attachment,  or  several  warrants  of  attachment, 
or  to  recover  damages  by  reason  of  a  levy  or  levies  upon  de- 
tention, sale  or  sales  of  personal  property,  hereafter  made,  by 
virtue  of  an  execution  or  several  executions,  or  a  warrant  of 
attachment,  or  several  warrants  of  attachment,  is  brought 
against  an  officer,  or  against  a  person  who  acted  by  his  com- 
mand or  in  his  aid.  if  a  bond  or  bonds  or  written  undertaking 
or  undertakings  indemnifying  the  officer  against  the  levy  or 
levies,  or  other  act  or  acts,  has  been  given  in  behalf  of  the 
judgment  creditor  or  the  several  judgment  creditors,  or  the 
plaintiff  in  the  warrant  or  the  plaintiffs  in  the  several  warrants* 
either  before  or  after  the  commencement  of  the  action,  the 
persons  or  person  or  the  several  persons  who  gave  it  to  them, 
->r  the  survivors,  if  one  or  more  are  dead,  may  apply  to  the 
court  for  an  order  to  substitute  the  applicant  or  several  ap- 
plicants as  defendants  in  the  action,  in  place  of  the  officer  or  of 
the  person  so  acting  by  his  command  or  in  his  aid:  and  the 
court  may  upon  application  of  the  officer,  or  in  case  of  his  death. 
upon  the  application  of  his  legal  representatives,  grant  an  order 
Bubstituting  the  indemnitors  as  defendants  in  the  action,  in  place 
of  the  officer  or  of  the  person  so  acting  by  his  command  or  in 
his  aid. 
L.  1887,  ch.  452;  L.  1900.  ch.  115.    In  effect  Sept.  1,  190a 

I  1422.  fAm'd,  1887.]  Notice  of  application  and  proofs 
fitereapon. 

Where  the  application  is  made  by  the  officer,  notice  of  the 
application  must  be  given  to  the  indemnitors  or  their  attorney, 
and  also  to  the  attorney  for  the  plaintiff.  If  the  pleadinps  do 
not  sufficiently  show  that  the  case  is  one  where  the  order  may 
be  granted,  the  facts  with  respect  thereto  must  be  t^hown  by 
affidavit   or   other   competent   proof.     Where   the  application   is 
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made  by  the  indemnitors,  or  one  of  them,  the  motion  papers 
must  contain  a  written  consent  to  be  made  defendant  in  the 
action  executed  by  each  person  who  executed  the  instrument  or 
instruments  of  indemnity,  unless  proof  by  affldayit  is  furnished 
that  those  who  do  not  consent  are  dead.  Each  consent  must  be 
acknowledged  or  proved  and  certified  in  like  manner  as  a  deed 
to  be  recorded  in  the  county,  and  notice  of  the  ^application  mast 
be  given  to  the  attorney  of  each  party  to  the  action,  and  if  the 
defendant  has  not  appeared,  notice  must  be  given  to  him  per- 
sonally. 

L.  1887,  ch.  4B2. 

I  1428.  [Am'd,  1887.]   Terms  mar  be  Impose*. 

Upon  granting  the  order  the  court  may,  in  its  discretion,  re- 
quire the  indemnitors  to  furnish  additional  security  to  the  plain- 
tiff and  to  pay  the  reasonable  expenses  of  the  defendant,  neces- 
sarily incurred  before  the  order  is  granted,  or  it  may  impose  such 
other  terms  for  the  security  of  either  of  the  original  parties  as 
justice  requires. 
L.  1887,  cb.  452. 

fi  1424.  [Am'd,  1887.]    When  Indemnity  relateit  to  9m*t  of 
property. 

If  the  indemnity  given  related  to  a  part  only  of  the  property, 
the  court  may,  in  a  proper  case,  direct  that  the  actio;i  be  divided 
into  two  actions,  that  the  indemnitors  be  substituted  as  defend- 
ants in  one  without  affecting  the  other,  and  that  the  controversy 
in  each  action  be  limited  to  that  part  of  the  property  in  respect 
to  which  it  is  to  be  continued.  Where  such  an  order  is  made  a 
similar  application  may  be  subsequently  made  in  the  action 
which  proceeds  against  the  original  defendant. 

L.  1887,  cb.  462. 

I  1426.  [Am'd,  1887.]  Application  when  oflloer  is  Joined 
with  indemnitors. 

If  the  officer,  or  person  acting  by  his  command,  or  in  his  aid, 
is  joined  as  a  defendant,  with  all  the  indemnitors,  he  may  apply 
for  an  order  to  strike  out  his  name  as  a  defendant.  If  he  is 
joined  as  a  defendant  with  one  or  more,  but  not  all  of  them, 
he  may  apply  for  an  order  substituting  those  who  are  not  joined 
with  him  as  defendants  in  his  place.  In  either  case,  the  appli- 
cation is  made  in  the  same  manner,  and  is  subject  to  the  same 
provisions,  as  if  made  as  prescribed  in  section  1421  of  this  act 

L.  1887,  cb.  462. 

i  1420.  Effect  of  the  order. 

An  order,  made  as  prescribed  in  the  last  five  sections,  does 
not  affect  the  merits  of  the  cause  of  action,  or  of  the  defense, 
except  so  far  as  it  limits  the  controversy  to  particular  property. 
But  if  th»;  substituted  or  remaining  defendants  recover  Judgment, 
they  are  entitled  to  single  costs  only.  If  the  action  is  discon- 
tinued, or  the  complaint  dismissed,  a  new  action  may  be  brought, 
as  if  the  former  action  had  not  been  brought. 
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I  1427.  [Am'd,  1887.1    Ollloer  to  whom  Indemnltr  la  viToa* 
vo4l«lred  to  vlve  notice  of  action. 

Where  an  action  is  brought  in  a  case  where  one  or  more 
persons  are  entitled  to  make  an  application  for  an  order  of  sub- 
stitution, or  where  one  or  more  persons  are  liable  to  be  substituted 
as  defendants,  as  prescribed  in  section  one  thousand  four  hun- 
dred  and  twentj-one  of  this  act,  the  officer  to  whom  the  instru- 
ment or  instruments  of  indemnity  was  giren  cannot  maintain 
an  action  thereupon  against  a  person  entitled  to  make,  but  who 
has  not  made,  such  an  application,  or  who  is  liable  to  be  but 
has  not  been  substituted  as  a  defendant,  unless  notice  of  the 
commencement^  of  the  action  against  the  officer,  or  the  person 
acting  by  his  command  or  in  his  aid,  is  given  before  the  trial 
thereof,  or  at  least  ten  days  before  judgment  by  default  is  taken 
therein  either  to  attorney  or  several  -attorneys  whose  name  is 
or  several  names  are  subscribed  to  the  execution  or  several  execu- 
tions or  warrants  of  attachment  or  several  warrants  of  attach- 
ment, or  personally  to  the  judgment  creditor  or  creditors,  or  the 
plaintiff  or  several  plaintiffs  in  the  action  in  which  the  warrant 
of  attachment  was  or  several  warrants  of  attachment  were  is* 
sued,  or  to  one  of  the  persons  who  executed  the  instrmnent  or 
instruments  of  indemnity. 

U  1887.  ch.  452. 

1  1428.  Sale  of  personal  propertri  ItOfr  made. 

Personal  property  must  be  offered  for  sale,  in  such  lots  and 
parcels,  as  are  calculated  to  bring  the  highest  price.  Except 
where  the  officer  is  expressly  authorized,  by  this  article,  to  sell 
property  not  in  his  possession,  personal  property  shall  not  be 
offered  for  sale,  unless  it  is  present,  and  within  the  view  of  thost 
attending  the  sale. 

2  R.  S.  867.  i  28  (2  Bdm.  881),  am'd. 

I  1429.  [Am'd,  1907.]    Notices  of  sale  to  be  posted. 

At  least  six  days'  previous  notice  of  the  time  and  place  of  a 
sale  of  personal  property,  by  virtue  of  an  execution,  must  be 
given,  by  posting  conspicuously  written  or  printed  notices  thereof, 
iu  at  least  three  public  places  of  the  town  or  city,  where  the  sale 
is  made.  Where  perishable  property  has  been  levied  upon  by 
virtue  of  an  execution  the  court  may,  upon  the  application  of  the 
officer  making  the  levy,  by  order,  direct  the  sale  thereof  at  such 
a  time  and  upon  such  a  notice  as  it  deems  proper;  and,  thereupon, 
the  property  must  be  sold  accordingly. 
Id..   S  21.  am'd:  U  1907.  ch.  844.     In  tflttct  8«pt.  1.  1907.    8m  8  T.  *  C.  2ia 
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article:  third. 

Sale,  redemption,  and  conveyance  of  real  property;  rigkU  and  Uch 

bUitiesof  persons  interesML, 

••c.  1480.  To  what  leasebold  property  this  article  applies. 

1481.  Real  property  held  In  trust,  when  liable  to  execotion. 

1482.  Equity  of  redemption;  when  not  to  be  sold. 
1433.  Direction  to  be   indorsed  on  execution. 

1484.  Notice   of    sale   of    real    property;    how    glvoi. 
1436.  Property,   bow  described   therein.    Fart  may  be  sold. 

1436.  Penalty  for  Irregularity  in  sale. 

1437.  Manner  of  conducting  sole. 

1438.  Sheriff  to  make   duplicate  certificates  of  sale.    . 

1439.  Certificate  to  be  recorded,  etc. 

1440.  Title   to  real   property   not   dlTcated   before   deed. 

1441.  Rights  of  holder  of  the  property  during  Intermediate  petted. 

1442.  Order  to   prevent   waste;    when   and    how  applied   for. 

1443.  l*roceediugs  to  punish  violation  of  the  order. 

1444.  Mode  and   extent  of   punishment. 

1446.  How    warrant,    etc.,    superseded. 

1440.  When  and  how  real  property  sold  may  be  redeemed. 

1447.  By  whom  such  redemption   may  be  made. 

1448.  Such    redemption    avoids    the   sale. 
1440.  When    creditor   may    redeem. 

1460.  What  sum  to  be  paid,   etc.,   when  credttor  redeems. 

1451.  Redemption  by  another  creditor  from  a  redeeming  credlter. 

1452.  Id.;    when  second  redeeming  creditor  has  the  prior  Ilea. 
1463.  Subsequent  redemptions   by   other  creditors. 

1454.  When  creditor  may  redeem  after  fifteen  months. 
.1466.  When   redemption   must  be  made   at  sheriff's  office. 

1466.  Original  purchaser  may  redeem,  when  also  a  creditor. 

1467.  Creditor  may  redeem  again  under  another  judgment    or  mertgafe. 

1468.  Redemption    by   person    entitled    to   redeem    part. 

1459.  Redemption    by   owners   of   undivided    shares. 

1460.  Id.;   by  creditors  having  liens  on  undivided  shares. 

1461.  Right  to  redeem    not  affected  by   agreement. 

1462.  To  whom  money  paid  uijon  redemption. 

1463.  Certificate  of  aatisf action  required  to  effect  redemption  by  creditor. 

1464.  What  evidence  a  redeeming  Judgment  creditor   muet  fomlBh. 
1466.  Id.;    as   to   mortgage   creditor. 

1466.  Id.;    as   to    executor  or  administrator. 

1467.  Ofllcers  to  keep  papers  open  to  inspection;  when  to  file  tliem. 

1468.  When  redemption   takes  effect. 

1469.  Certificate  to   be    giv-»n,    when    redemption   made. 

1470.  Certificate    may    be    acknowledged    and    recorded. 

1471.  When   and   by   whom  conveyance  to  be  executed. 

1472.  To    whom    conveyance    to    be    executed. 

1473.  When  conveyance  made  to  e.\eoutor  or  administrator;  effect  thereof. 

1474.  Assignment    must    be    scknowlodged    and    filed. 
1476.  rnder-sherlff  or  successor  to  act,  If  sheriff  dies. 

1476.  Money  may  be  paid,   etc.,   to  under-sheriff ,   or  depaty-sberiff,   who 

sold    property. 

1477.  Application  of  this  article  to  sale  by  coroner,  or  person  specially 

appointed,  etc. 

1478.  Id.;  where  coroner  or  person  appointed  dies,  etc. 

S  1480.  To  -vrhat  leaaebold  property  tl&t«  artlele  applies. 

The  oxprpssion,  "  real  property  ",  as  used  in  this  and  the  sno- 
peedinff  article,  includes  leasehold  property,  where  the  lessee  or  hia 
B88iKnee  is  possessed,  at  the  time  of  tne  sale,  of  at  least  five  years 
unexpired  term  of  the  lease,  and  also  of  the  building  or  buildings, 
if  any,  erected  thereuoon. 

L.  1837.  ch.  462,  fi  1;  verbal  amendments. 

S  1431.  Real  property  It  eld  In  trvet,  'vrliea  liable  to 
execution. 

Real  prui)erty,  held  by  one  person,  in  trust  or  for  the  use  of 
another,  is  liable  to  levy  and  sale  by  TJrtue  of  an  execution,  issued 
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npon  a  jndgment  recoTered  against  the  person,  to  whose  use  it  is 
BO  held,  in  a  case  where  it  is  prescribed  by*  law,  that,  by  reason 
of  the  inralidity  of  the  trust,  an  estate  vests  in  the  beneficiarr; 
but  special  provision  is  not  otherwise  made  by  law,  for  the  mode 
of  subjecting  it  to  his  debts. 
Snbstltated  for  2  B.  S.  868.  f  26  (2  Edm.  881). 

I  148S.  Eanltr  of  redemption  $  ^fvl&en  not  to  be  sold. 

The  judgment  debtor's  equity  of  redemption,  in  real  property 

mortgaged,  shall  not  foe  sold  by  virtue  of  an  execution.  Issued 

upon  a  judgment  recovered  for  the  mortgage  debt,  or  any  par^ 

thereof. 
Id..  I  31. 

I  1488.  Direction  to  be  indorsed  on  execution. 

Where  an  execution  against  property,  is  issued  upon  a  judg- 
ment, specified  in  the  last  section,  to  the  county  where  the 
mortgaged  property  is  situated,  the  attorney,  or  other  person  who 
subscribes  it,  must  indorse  thereupon  a  direction  to  the  sheriff,  not 
to  levy  it  upon  the  mortgaged  property,  or  any  part  thereof. 
The  direction  must  briefly  describe  tne  mortgaged  property,  and 
refer  to  the  book  and  page,  where  the  mortgage  is  recorded.  If 
the  execution  is  not  collected  out  of  the  other  property  of  the 
judgment  debtor,  the  sheriff  must  return  it  wholly  or  partly  ua- 
satisfied,  as  the  case  requires. 

Id..  H  32  BDd  33. 

I  1434.   [Am'd,  1896.]    Notice  of  snle  of  real  propcrtr)  bow 


The  sheriff  who  sells  real  property,  by  virtue  of  an  execution, 
must  previously  give  public  notice  of  the  time  and  place  of  the 
sale,  as  follows: 

1.  A  written  or  printed  notice  thereof  must  bo  conspicuously 
fastened  up,  at  least  forty-two  days  before  the  rale,  in  three 
public  places,  ia  the  town  or  city  where  the  sale  is  to  take  place, 
and  also  in  three  public  places,  in  the  town  or  city  where  the 
property  is  situated,  if  the  sale  is  to  take  place  in  another  town  or 
city. 

2.  A  copy  of  the  notice  must  be  published,  at  least  once  in  each 
of  the  six  weeks,  immediately  preceding  the  sale,  in  a  newspaper 
published  in  the  county,  or  published  in  an  incorporated  village, 
a  part  of  which  is  within  the  .county;  if  there  is  a  newspaper 
published  in  such  county  or  village;  or,  if  there  is  none,  in  tht» 
newspaper  printed  at  Albany,  in  which  legal  notices  are  required 

to  be  oublisned. 
Id.,  I'  34,  am'd;  L.  1896.  ch.  667.    In  effect  May  12.  1896. 

I  I486.  Proper ty,  bow  described  tberein.  Part  may  be 
sold. 

In  each  notice,  specified  in  the  last  section,  the  real  property  to 
be  sold  must  be  described  with  common  certainty,  by  setting 
forth  the  name  of  the  township  or  tract,  and  the  number  of  the 
lot,  if  there  is  any,  or  by  some  other  appropriate  description.  The 
validity  of  a  sale  is  not  affected  by  the  fact,  that  the  property  sold 
IB  part  only  of  the  property  advertised  to  be  sold. 

Id..  S  36.  am'd. 

I  1486.  Penalty  for  irregrnlarity  in  sale. 

A  sheriff  who  sells  real  property,  by  virtue  of  an  execution, 
without  having  given  notice  thereof,  as  prescribed  in  the  last  two 
Mctiona,  or  otherwise  than  as  prescribed  in  this  chapter,  forfeits 
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one  thousand  dollars  to  the  party  injured,  In  addition  to  the  dam- 
ages which  the  latter  sustains  thereby. 

2  B.  S.  868,   I  87. 

}  1437.  Manner  of  condnctlnar  sale. 

Where  real  property,  offered  for  sale  by  virtue  of  an  execution, 
consists  of  two  or  more  known  lots,  tracts,  or  parcels,  each  lot, 
tract,  or  parcel  must  be  separately  exposed  for  sale.  If  a  person 
who  is  the  owner  of,  or  is  entitled  by  law  to  redeem,  a  distinct 
parcel  6t  the  property,  of  any  other  description^  requires  that 
parcel  to  be  exposed  for  sale  separately,  the  sheriff  must  expose 
it  accordingly.  No  more  real  property  shall  be  exi>osed  for  sale, 
than  it  appears  to  be  necessary  to  sell,  in  order  to  satisfy  the 
execution. 

Id.,  f  38.  am'd.    See  4  T.  A  O.  681. 

9  1488.  Sberlif  to  make  duplicate  certlflcates   of  sale. 

The  sheriff,  who  sells  real  property,  by  virtue  of  an  execo. 
tion,  must  make  out,  subscribe,  and  acknowledge  before  an  officer 
authorized  to  take  the  acknowledgment  of  a  deed,  duplicate  cer- 
tificates of  the  sale,  containing: 

1.  The  name  of  each  purchaser,  and  the  time  when  the  sale 
was  made. 

2.  A  particular  description  of  the  property  sold. 

3.  The  price  bid  for  ench  distinct  parcel  separately  sold. 

4.  The  whole  consideration  money  paid. 
Id.,  i  42.  am*d. 

I  1439.  Certificate  to  be  recorded,  ete. 

The  sheriff  must,  within  ten  days  after  the  sale,  file  one  of  the 
duplicate  certificates  in  the  ofllce  of  the  clerk  of  the  county,  and 
deliver  another  to  the  purchaser.  If  there  are  two  or  more 
purchasers,  a  certificate  must  be  delivered  to  each.  The  clerk 
must  immediately  record  the  certificate  in  a  book,  kept  by  him 
for  that  purpose,  and  must  index  the  record,  to  the  name  of  the 
judgment  debtor.  His  fees  for  so  doing  must  be  paid  by  the 
sheriff,  as  part  of  the  expenses  of  the  sale. 

Id..  I  43;  and  L.   1857,  ch.  60.  |  1  (4  Edm.  634).  consolidated. 

I  1440.  [Ani*d,  1881.]  Title  to  real  property  not  divested 
before  deed. 

The  right  and  title  of  the  judgment  debtor,  or  of  a  person  hold- 
ing under  him,  or  deriving  title  through  him,  to  real  property 
sold  by  virtue  of  an  execution,  is  not  divested  by  the  sale,  until 
the  expiration  of  the  period,  within  which  it  can  be  redeemed,  as 
prescribed  in  this  article,  and  the  execution  of  the  sheriff's  deed. 
but  if  the  property  is  not  redeemed,  and  a  deed  is  executed 
in  pursuance  of  the  sale,  the  grantee  in  the  deed  is  deemed  to 
hnvo  been  vested  with  the  legal  estate,  from  the  time  of  the  sale. 
And  if  the  title  of  such  grantee  or  his  assigns  is  adjudged  for 
any  reason  or  cause  whatsoever  to  be  null  and  void  in  any  action 
for  that  purpose  brought  by  the  judgir^^nt  debtor  or  his  assigns, 
such  judgment  shall  have  no  force  or  effect  unless  within  twenty 
days  after  the  entry  of  such  iudgment  the  plaintiff^  shall  pay  to 
such  grantee  or  his  assigns  the  sum  of  money  which  was  paid 
upon  the  sale  with  interest  from  the  time  of  the  sale  as  prescribed 
in  this  article,  including  the  costs  and  exoenses  of  said  defendant 
in  defending  this  action  in  which  such  judgment  was  recovered,  te 

a44 


c.  18,  t.  3.  a.  8  REAL  PROPERTY.  §§  1441-48 

be  adjasted  by  a  judge  of  the  court  in  which  said  action  is 
brought,  and  in  the  event  of  plaintifiTs  failure  to  pay  such  pur- 
chase-money and  expenses  within  the  time  aforesaid,  said 
title  shall  be  valid  in  said  grantee,  and  in  case  such  judgment 
has  heretofore  been  recovered  and  an  appeal  has  been  taken 
therefrom  which  is  now  nending,  and  such  judgment  shall  be 
affirmed  on  final  appeal,  tne  same  shall  have  no  force  of  effect 
unless  within  twenty  days  after  the  entry  of  judgment  or  affirm- 
ance, the  plaintiff  shall  pay  to  such  grantee  or  his  assigns  the 
fum  of  money  which  was  paid  upon  the  sale,  with  interest  as 
aforesaid,  including  the  costs  and  expenses  of  the  defendant  as 
aforesaid,  in  prosecuting  any  appeal  from  such  judgment,  and  in 
the  event  of  plaintiff's  failure  so  to  do,  said  title  shall  be  valid 
in  said  grantee. 

2  B.  S.  878,  I  61  (2  Edm.  887),  am'd.  Ii.  1881,  eb.  681. 

I  1441.  Rlffkta  of  bolder  of  the  property  durlnv  Inter* 
Btediate  period. 

The  person  entitled  to  the  possession  of  real  property,  sold  by 
virtue  of  an  execution,  as  prescribed  in  the  last  section,  may, 
during  the  period  therein  specified,  use  and  enjoy  the  same  as 
follows,  without  being  chargeable  with  committing  waste: 

1.  He  may  use  and  enjoy  it  in  like  manner,  and  for  the  like 
purposes,  as  it  was  used  and  enjoyed  before  the  sale,  doing  no 
permanent  injury  to  the  freehold. 

2.  He  may  make  necessary  repairs  to  a  building,  or  other  erec- 
tion thereupon.  But  this  subdivision  does  not  permit  an  altera- 
tion in  the  form  or  structure  of  the  building  or  other  erection. 

3.  He  may  use  and  improve  the  land,  in  the  ordinary  course  of 
husbandry;  but  he  is  not  entitled  to  a  crop,  growing  thereon,  at 
the  expiration  of  the  period  of  redemption. 

4.  He  may  apply  any  wood  or  timber  on  the  land  to  the  neces- 
sary reparation  of  a  fence,  building,  or  other  erection,  which 
was  thereupon  at  the  time  of  the  sale. 

5.  If  he  actually  occupies  the  land  sold,  he  may  take  necessary 
fire-wood  therefrom  for  use  in  his  household. 

a  B.  8.  896,   I  22  (2  Edm.  847). 

I  1442.  Order  to  pre-vent  'vrastei  vrlien  and  boW  applied 
for. 

If,  at  any  time  during  the  period  allowed  for  redemption,  the 
judgment  debtor,  or  any  other  person  in  possiMssion  of  the  property 
sold,  commits  or  threatens  to  commit,  or  makes  preparation  for 
committing  waste  thereupon,  the  supreme  court,  or  any  justice 
thereof,  within  the  judicial  district,  or  the  county  judge  of  the 
county,  in  which  the  property,  or  any  part  thereof,  is  situated, 
may,  upon  the  application  of  the  purchaser,  or  his  assignee,  or  the 
agent  or  attorney  of  either,  and  proof,  by  affidavit,  of  the  facts, 
grant,  without  notice,  an  order,  restraining  the  wrong-doer  from 
committing  waste  upon  the  property. 

Id.,    if   23  and   24.   consolidated. 

I  1448.  Proceedings  to  pnnliib  violation  of  the  order. 

If  the  person,  against  whom  such  an  order  is  granted,  commits 
waste  in  violation  thereof,  after  the  service  upon  him  of  the 
order,  with  a  copy  of  the  affidavit  upon  which  it  was  granted,  the 
eonrt  or  judge,  upon  proof,  by  affidavit,  of  the  facts,  may  grant  an 
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order,  requiring  him  to  show  cause,  at  a  time  and  place  therein 
specified,  why  he  should  not  be  punished  for  a  contempt. 

2  R.  8.  886,  11  26  and  26. 

I  1444.  Mode  and  extent  of  punlsltineBt. 

If,  upon  the  return  of  the  order  to  show  cause,  it  satisfactorily 
appears,  that  the  person,  required  to  show  cause,  has  violated 
the  former  order,  the  court  or  judge  may  either  punish  him,  as 
prescribed  by  law  for  the  punishment  of  a  contempt  of  a  court 
of  record,  other  than  a  criminal  contempt;  or  may  grant  a  war- 
rant, directed  to  the  sheriff  of  the  county,  reciting  the  former 
order,  and  the  violation  thereof,  and  commanding  the  sheriff  to 
commit  the  wrong-doer  to  close  confinement,  for  a  term  specified 
therein,  not  more  than  one  year.  A  person  thus  committed  can- 
not be  admitted  to  the  liberties  of  the  jail. 

Id.,  H  27  and  28,  ooiMoUdated. 

« 

1  1446.  How  warranty  etc.y  anperseded. 

The  warrant  may  be  superseded,  and  the  prisoner  discharged, 
by  an  order,  in  the  discretion  of  the  court  or  judge  committing 
him,  upon  his  executing,  to  the  person  who  applied  for  the 
warrant,  an  undertaking,  in  a  sum  fixed,  and  with  sureties 
approved,  by  the  court  or  judge,  to  the  effect,  that  he  will  pay 
any  judgment,  which  the  applicant,  or  his  assignee,  or  other  repre- 
sentative, may  recover  against  him,  by  reason  of  any  waste  there- 
tofore or  thereafter  committed  on  the  property;  and  upon  his  pay- 
ing to  the  applicant,  for  the  costs  and  expenses  of  the  proceed- 
ings, a  sum,  fixed  by  the  court  or  judge. 

Id.,  I  29,  am*d. 

S  1440.  IVben  and  liow  real  property  sold  Biay  1»e  re- 
deemed. 

Within  one  year  after  the  sale  of  rcnl  property,  by  virtue  of 
an  execution,  a  person,  specified  in  the  next  section,  may  redeem 
it,  by  paying  to  the  purchaser,  his  executor,  administrator,  or 
assignee,  or  to  the  sheriff  who  made  the  sale,  for  the  use  of  the 
person  so  entitled  thereto,  the  sum  of  money  which  was  paid 
upon  the  sale,  with  interest  from  the  time  of  the  sale,  at  the  rate 
of  ten  per  centum  a  year. 

2  B.  S.  370,  9  46  (2  Edm.  384).  am'd.    Se«  6  T.  A  C.  140. 

I  1447.  By  whom  siieli  redemption  may  be  made. 

The  redemption,  specified  in  the  last  section,  may  be  made, 
either  by  the  judgment  debtor,  whose  right  and  title  were  sold, 
or  by  his  heir,  devise(\  or  grantee,  who  has  acquired,  by  inherit- 
ance, devise,  deed,  sale,  by  virtue  of  a  mortgage  or  of  an  exe<'U- 
tion,  or  by  any  other  means,  an  absolute  title  to  the  property 
proposed  to  be  redeemed:  or.  in  a  case  specified  in  section  1458  or 
14{jO  of  this  act,  to  a  portion  thereof. 

Id.,  I  46. 

I  144N.  Sncli  redemption  nvoldM  the  vale.  * 

Upon  payment  being  made,  by  a  person  entitlcM  to  redeem 
real  property,  as  prescribed  in  tlio  last  two  sections,  the  sale  of 
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the  property  redeemed,  and  the  certificates  of  the  sale,  as  far  at 
they  relate  thereto,  become  null  and  Toid. 
2  B.   S.   370.   9  49.   am'd. 

I  1449.  HVlieii  creditor  ntay  redeem. 

Real  property,  sold  by  virtue  of  an  execution,  which  remains, 
at  the  expiration  of  one  year  after  the  sale,  unredeemed  by  the, 
person  or  persons  entitled  to  redeem  itj  as  prescribed  in  the  last' 
three  sections,  may  be  redeemed,  within  three  months  after  the 
expiration  of  the  year,  by  the  creditors  specified,  and  upon  the 
terms  and  in  the  manner  prescribed,  in  the  following  sections ' 
of  this  article. 

Id.,  I  60,  remodelled. 

S    14SO.    IWluit    sum  to   be   paid,    eto.,   'vrlien    eredltor    re* 
deems. 

In  a  case  specified  in  the  last  section,  a  creditor,  having  in  his 
own  name,  or  as  executor,  administrator,  assi^^Aee,  trustee,  or 
otherwise,  a  judgment  rendered,  or  a  mortgage  duly  recorded, 
at  any  time  before  the  expiration  of  fifteen  months  from  the 
time  of  the  sale,  which  is  a  lien  upon  the  real  property  sold,  may 
redeem  that  property,  by  paying  the  sum  of  money,  whicl.  was 
paid  upon  the  sale  thereof,  with  interest  at  the  rate  of  seven 
per  centum  a  year  from  the  time  of  the  sale,  and  executing  a 
certificate  of  satisfaction,  as  prescribed  in  section  1463  of  this 
act. 

Id.,  i  61.  as  am'd  by  L.  1847,  cb.  410,  i|  1  and  2  (4  Bdm.  680,  881). 

{  1451.  Redemption  by  amotber  eredltor  from  a  redeem* 
Inip  creditor. 

Where  a  creditor  has  redeemed  real  property,  as  prescribed 
in  the  last  section,  any  other  creditor,  who  might  have  redeemed 
ft  from  the  purchaser,  as  therein  prescribed,  may  redeem  it  from 
the  first  redeeming  creditor,  ao  follows: 

1.  He  must  reimburse  to  the  first  redeeming  creditor,  his 
executor,  administrator,  or  assignee,  r.j  sum  paid  by  him  to 
redeem  the  property,  with  interest  at  the  rate  of  seven  per 
centnm  a  yoar,  from  the  time  of  his  redemption. 

2.  He  must  execute  a  certificate  of  satisfaction,   relating  to 
his  judgment  or  mortgage,  in  like  manner  as  the  first  redeeming' 
creditor  was  required  to  do. 

3.  If  the  judgment  or  mortgage,  by  virtue  of  which  the  first 
creditor  redeemed,  is  prior  to  the  judgment  or  mortgage  of  the 
second  creditor,  the  second  creditor  must  also  pay  to  the  first 
creditor,  the  sum  specified  in  the  certificate  of  satisfaction, 
executed  by  him  upon  his  redemption,  with  interest  at  the  rate 
of  seven  per  centum  a  year,  from  the  time  of  his  redemption: 
unless  the  first  redeeming  creditor's  judgment  or  mortgage  had 
ceased,  when  he  redeemed,  to  be  a  lien  as  against  the  second 
redeeming  creditor;  in  which  case,  the  latter  need  not  pay  anj 
part  of  the  sum,  specified  in  the  certificate. 

Id  .  f  66,  am*d. 

I    14S2.    Id.;    vrben    second    redeeming    creditor    bas    tbe 

prior  lien. 

Where  the  lien  of  the  second  redeeming  creditor's  judgment 
or  mortgage,  is  prior  to  that  of  the  first  redeeming  creditor's 
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judgment  or  mortgage,  so  that  the  former  redeem^s,  without 
puyicg  the  sum,  specified  iu  the  latter 'a  certiticate  of  satisfuctiou, 
the  latter  may,  without  executing  another  certiticate  of  uatis- 
f action,  ugain  redeem  from  the  former,  or  from  any  subsequent 
redeeming  creditor,  in  a  case,  where  he  would  have  been  entitled 
lo  redeem,  If  his  first  certificate  had  not  been  executed;  and  he 
has  the  same  rights,  with  respect  to  any  creditor  redeeming 
from  him,  as  if  his  first  certificate  had  been  executed,  when  he 
made  his  second  redemption. 

S  1463.  SnbaeQnent  redemptions  by  other  eredltorM. 

A  third  or  other  creditor,  who  might  have  redeemed,  as  pre- 
scribed in  the  last  four  sections,  may  redeem  from  the  second 
or  any  other  creditor,  who  has  redeemed,  in  the  msuner,  and 
upon  the  terms  and  conditions,  prescribed  in  the  last  two  sections. 

2  B.   S.  872.  §  66. 

9  1454.  'When  creditor  may  redeen&  after  fifteen  months. 

A  creditor,  who  might  have  redeemed  w*ithin  fifteen  months 
after  the  sale,  as  prescribed  in  the  last  four  sections,  may  re- 
deem from  any  other  redeeming  creditor,  although  the  fifteen 
months  have  elapsed;  provided,  that  he  thus  redeems  within 
twenty-four  hours  after  the  last  previous  redemption. 

L.   1847.  cb.  410.  part  of  |  4.    am'd. 

(  1456.  When  redemption  mnat  he  made  at  anerllTs  olllee. 

A  redemption,  made  by  a  creditor,  on  or  ofter  the  last  day  of 
the  fifteen  months,  must  be  made  at  the  sheriff's  office  of  the 
county.  The  sheriff,  or  his  under-sheriff,  or  a  deputy-sheriff,  in 
his  behalf,  must  attend  at  the  sheriff's  oflice,  for  that  purpose, 
on  the  last  day  of  the  fifteen  months,  and  on  each  day  thereafter, 
in  which  a  redemption  can  be  made,  during  the  time  when  the 
sheriff's  office  is  required  by  law  to  be  kept  open.  In  the  absence 
of  the  sheriff,  the  redemption  may  be  made  by  paying  the  neces- 
sary money,  and  delivering  the  necessary  papers,  to  the  under- 
sheriff,  or  to  any  deputy-sheriff,  present  at  the  "sheriff's  office. 
If  the  term  of  office  of  the  sheriff,  who  made  the  sale,  has  expircMl, 
and  he,  or  his  under-sheriff,  or  a  deputy-sheriff  authorized,  in 
his  behalf,  to  receive  the  necessary  money  and  the  necessary 
papers,  is  not  present,  the  money  may  be  paid,  and  the  papen" 
may  be  delivered,  to  the  sheriff  then  in  office,  or  to  the  under- 
sheriff  or  a  deputy-sheriff  of  the  latter. 

Id.,  part  of  i  3,  remodelled.    See  6  T.  A  G.  140. 

1  1466.    Orlsrlnal    purchaser    may    redeem,    -vrhen    also    a 
creditor. 

If  the  purchaser,  at  the  execution  sale,  of  property,  which 
can  be  redeemed  by  a  creditor,  as  prescribed  in  this  article,  is 
also  a  creditor  of  the  judgment  debtor,  and  as  such  could  redrem 
from  a  purchaser,  or  a  redeeming  creditor,  he  may  avail  himself 
of  his  judgment  or  mortgage,  to  redeem  from  any  other  redeem- 
ing creditor. 

2  R.  S.   872.   8  B7  (2  Edm.   887). 

I  146T.  Creditor  may  redeem  a«aln  nnder  another  In^iT- 
ment   or  niortirase. 

The  judgment  creditor,  by  virtue  of  whose  execution  real 
property  has  been  sold,  cannot  avail  himself  of  the  judgment* 
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upon  which  the  execution  was  issued,  to  redeem  the  property; 
nor,  except  as  otherwise  specially  prescribed  in  this  article,  can 
a  creditor,  who  has  once  redeemed,  avail  himself  of  the  same 
judgment  or  mortgage,  to  redeem  again.  But  if  either  has 
another  judgment  or  mortgage,  which  wonld  entitle  him  to 
redeem,  he  may  avail  himself  thereof  for  that  purpose,  in  the 
same  manner  and  on  the  same  terms,  as  any  other  creditor. 

2  R.  S.  873.  I  58.  am'd. 


I  1458.  Redeviptlon  by  person  entitled  to  redeem  part. 

Where  a  person,  who  has  an  absolute  title  to,  or  a  judgment 
or  mortgage,  which  is  a  lien  upon,  a  distinct  parcel  only  of  the 
real  property,  sold  by  virtue  of  an  execution,  would  be  authorized, 
by  this  article,  to  redeem  the  property,  if  his  title  or  liefn  ex- 
tended to  the  whole,  he  may  redeem,  from  a  purchaser,  the 
entire  property  sold,  or  from  a  prior  redeeming  creditor,  the 
entire  property  redeemed  by  that  creditor;  except  that  if  his 
title  or  lien  extends  to  a  distinct  parcel  only  of  one  or  more 
parts  of  the  property,  which  were  separately  sold,  he  can  redeem, 
from  a  purchaser,  only  the  part  or  parts  thus  separately  sold, 
in  which  his  distinct  parcel  is  included.  (See  |  1482.) 
Sabstltnte  tor  2  R.  S.  872,  89  B2  and  53;  extended  in  its  application. 

1  l<4SO.  Redemption  by  owners  of  nndivldod  sbares.     . 

Where  two  or  more  persons  own  undivided  shares,  as  joint 
tenants,  or  as  tenants  in  common,  in  real  property,  sold  by 
Tirtue  of  an  execution,  or  in  a  distinct  parcel  thereof,  which 
has  been  separately  sold;  each  of  them  may  redeem,  from  the 
purchaser,  as  prescribed  in  sections  1446  and  1447  of  this  act, 
the  share  or  interest,  belonging  to  him,  by  paying  a  part  of  the 
purchase-money,  bid  for  the  property,  or  for  that  distinct  parcel 
thereof  bearing  the  same  proportion  to  the  whole,  as  the  share 
or  interest,  proposed  to  be  redeemed,  bears  to  the  property,  or 
distinct  parcel  separately  sold,  of  which  it  is  a  part;  together 
with  interest  on  the  sum  so  paid,  from  the  time  of  the  sale,  at 
the  rate  of  ten  per  centum  a  year. 

2  R.    S.   871.'  I  48. 

f  14ao.  Id.}  by  creditors  liaTlnff  liens  on  nndlTlded  sbares. 

Where  the  judgment  or  mortgage  of  a  creditor^  entitled  to  re- 
deem, is  a  lien  UDon  an  undivided  share,  specified  in  the  last 
section,  he  may  redeem,  from  a  purchaser,  tmit  undivided  share, 
by  paying  him  the  same  proportion  of  the  purchase-money,  which 
the  owner  must  have  paid  to  redeem  it,  as  prescribed  in  the  last 
section;  or  he  may  reaeem,  from  a  prior  redeeming  creditor,  the 
entire  property  redeemed  by  the  latter,  with  like  effect  and  in  the 
same  manner,  as  if  his  lien  attached  to  the  whole. 

Id.,  fi  64.   am'd. 

I  1461.  Rlffbt  to  redeem  not  affected  by  aarreement. 

The  sheriff,  the  purchaser,  the  judgment  creditor j  or  a  redeem- 
ing creditor,  cannot,  by  his  agreement  or  other  act,  m  any  manner 
impair  or  prejudice  the  right  of  any  other  person  to  redeem, 
as  prescribed  in  this  article. 

I  1462,  To  -vrbom  money  raid  npon  redemption. 

The  money  required  to  be  paid  by  a  creditor,  in  order  to  effect 
a  redemption  of  veal  property,  as  prescribed  in  this  article,  may 
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be'  paid  to  the  purchaser  or  creditor,  from  whom  the  property  ii 
to  be  redeemed,  his  executor,  administrator,  or  assi^ee;  or  it 
may  be  paid,  for  the  use  of  the  person  so  entitled  thereto,  to  the 
sheriff  who  made  the  sale. 

a  B.   S.  878,   part  of  |  69. 

I  1468.  Certtllcate  of  sattsfaetlon  reavlred  to  eSeot  »«• 
deiuptloii  by  creditor. 

The  certificate  of  satisfaction,  required  to  be  executed  by  a 
creditor,  in  order  to  effect  a  redemption  of  real  property,  must  be 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded  in  the  county;  must  describe,  with  reasonable  cer- 
tainty, the  judgment  or  mortgage  under  which  he  redeems,  and 
specify  the  sum  due  thereupon;  and  must  state,  that  the  redemp- 
tion satisfies  the  judgment  or  mortgage,  in  full,  or  to  a  specified 
amount.  It  must  be  filed  in  the  county  clerk's  office,  at  or  before 
the  time  when  the  money  is  paid  to  effect  the  redemption,  unless 
the  money  is  paid  to  the  sheriff;  in  which  case,  the  certificate  must 
also  be  delivered,  at  the  time  of  the  payment,  to  the  sheriff,  who 
must  file  it  in  the  county  clerk's  office,  as  prescribed  in  section 
1467  of  this  act.  The  county  clerk,  immediately  after  the  execu- 
tion and  recording  of  the  deed,  must  enter,  in  his  docket,  the 
satisfaction,  or  partial  satisfaction,  of  a  judgment,  specified  in  a 
certificate  so  filed,  as  required  by  law,  when  a  judgment  is  col- 
lected, by  virtue  of  an  execution.  If  a  mortgage,  specified  in  the 
certificate,  is  recorded-  in  his  office,  he  must  cancel  and  discharge 
the  mortgage  of  record,  if  it  is  satisfied  by  the  certificate;  or,  if 
it  is  only  partially  satisfied,  he  must  make  a  minute  of  the  partial 
satisfaction,  upon  the  record  thereof.  If  the  property  mortgaged 
is  situated  in  a  county,  in  which  there  is  a  register,  the  county 
clerk  must  transmit  a  certified  copy  of  the  certificate  to  the 
register,  who  must,  in  like  manner,  cancel  and  discharge  the 
mortgage  of  record,  or  make  a  minute  of  the  partial  satisfaction 
thereof.  The  clerk's  and  register's  fees,  for  performing  the  ser- 
vices specified  in  this  section,  must  be  naid  by  the  sheriff;  who 
may  require  the  person  entitled  to  a  deed  to  pay  him  the  amount 
thereof,  before  the  deed  is  delivered. 

{  1464.  IVliat  evidence  a  redeemlniT  Jadir>neat  creditor 
mast   forntsli. 

In  order  to  entitle  a  creditor  by  judgment  to  redeem  real  oro3- 
erty.  as  prescribed  in  this  article,  he  must,  when  he  redeems,  file 
in  the  county  clerk's  office,  or  deliver  to  the  sheriff,  as  the  case 
requires,  the  following  evidence  of  his  right: 

1.  A  copy  of  the  docket  of  the  judgment,  under  which  he  claims 
the  right  to  redeem,  duly  certified  by  the  county  clerk. 

2.  Each  assignment  of  the  judgment,  which  is  necessary  to 
establish  his  right.  An  assignment  so  filed  or  delivered  must  be 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded,  or  the  ex?^ution  thereof  must  be  proved,  by  the 
affidavit  of  the  creditor,  or  of  a  witness  thereto;  unless  it  has  been 
filed,  and  entered,  as  prescribed  in  article  third  of  title  first  of 
chapter  eleventh  of  this  act,  in  which  case,  a  certified  copy  thereof 
must  be  filed  or  delivered. 

3.  An  affidavit,  made  by  him.  or  his  attorney  or  a^ent,  atatiiig 
truly  the  sum  remaining  unpaid  on  the  judgment,  at  the  time  of 
claiming  the  right  to  redeem. 

9  R.  S.  878,  I  eo.  witb  am'ts. 
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S  146S.  Id.  I  mm  to  mortgage  creditor. 

In  order  to  entitle  a  creditor  by  mortgage  to  redeem  real  prop- 
erty, as  prescribed  iu  this  article,  he  must,  when  he  redeems  file 
in  the  county  clerk's  oliice,  or  deliTcr  to  the  sheriff,  the  folir/W:ag 
evidence  of  his  right: 

1.  A  copy  of  the  mortgage,  under  which  he  claims  the  rViht  to 
redeem,  duly  certified  by  the  clerk  or  register  of  the  coon  6/. 

2.  Each  apsignment  of  the  mortgage,  which  is  necenary  to 
establish  his  right,  acknowledged  or  proved,  and  certified^  as  pre- 
scribed in  the  last  section  for  an  assignment  of  a  judgmer^,  unless 
it  has  been  recorded;  in  which  case  a  certified  copy  oi  t^e  record 
must  be  filed  or  deliTered. 

3.  An  aCBdayit,  made  by  him,  or  by  his  attorney  or  agent,  stat- 
ing truly  the  sum  remaining  unpaid  on  the  mortgage,  at  the  time 
of  claiming  the  right  to  redeem. 

L.   1836.  cb.  526,  S  2  (4  Edm.  924),   am'd. 

I  1406.  Id.  I  as  to  executor  or  administrator. 

In  either  of  the  cases  specified  in  the  last  two  sections,  if  the 
person,  proposing  to  redeem,  claims  to  be  entitled  so  to  do,  by 
reason  of  his  being  an  executor  or  administrator  of  a  person,  who, 
if  living,  would  be  entitled  to  redeem,  he  must  file  or  deliver,  with 
the  other  papers  therein  prescribed,  a  certified  copy  or  a  sworn 
copy  of  his  letters  testamentary,  or  letters  of  administration. 

Id.,   sobd.  3.  extended. 

f  1467.  Olllcers  to  Iceep  papers  open  to  Inspection  |  "VFlien 
ta  flle  tliem. 

The  sheriff,  to  whom  one  or  more  papers,  specified  in  the  last 
four  sections,  are  delivered,  must  keep  them  open,  at  all  reason- 
able timos  during  the  period  allowed  for  redemption,  to  the  in- 
spection of  all  persons  interested.  He  must  have  all  those  papers 
at  the  sheriff's  ofi^ce,  at  the  times  when  he  is  required  to  attend 
thereat,  for  the  purpose  of  enabling  creditors  to  redeem,  as  pre- 
scribed by  law;  and  he  must  file  them  in  the  county  clerk's  office, 
within  three  days  after  the  execution  of  the  deed. 

S    1468.  HVben  redemption  takes  effect. 

A  redemption  by  a  creditor  is  effected,  only  when  he  has  paid 
all  the  money,  required  to  be  paid,  and  filed  or  delivered  all  the 
papers,  required  to  be  filed  or  delivered,  as  prescribed  in  this 
article,  and  a  waiver  of  any  of  those  requirements  is  void,  as 
ajrainst  a  person  who  is  entitled  subsequently  to  redeem.  Where 
a  redemption  is  thus  effected,  it  vests  in  the  redeeming  creditor 
all  the  right,  title,  and  interest,  which  the  purchaser  acquired  by 
the  sale. 

I  1469.  Certlflcate  to  be  grlven,  ^«rhen  redemption  made. 

Where  a  redemption  is  made,  -as  prescribed  in  this  article,  the 
oflScer  or  other  person,  to  whom  money  is  paid,  or  a  paper  ie 
delivered,  for  the  purpose  of  effecting  the  redemption,  must 
execute  and  deliver,  to  the  person  paying  the  money  or  delivering 
the  paper,  a  certificate,  stating  all  the  facts  which  transpired 
before  him,  with  respect  to  the  redemption. 

li.  1847.  cb.  410.  I  5  (4  Bdm.  631).  amM. 

J  1470.  Certlflcate  may  be  aclcnovrledved  and  recorded. 

Such  a  certificate  may  be  acknowledged  or  proved,  and  certified 
m  like' manner  as  a  deed  to  be  recorded  in  the  county  where  the 
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property  is  situated.  The  rccordinpr  thereof,  in  the  office  of  the 
clerk  or  register  of  that  county,  in  the  book  for  recording  deeds, 
has  the  same  effoct,  as  against  subsequent  purchasers  and  in- 
cumbrancers, as  the  recording  of  a  conveyance. 

L.  1847.  ch.  410.  §  6,  am'd. 

1  1471.  [Am'd,  1886.]  When  and  by  whoni  oonverance  t* 
be  executed. 

Immediately  after  the  expiration  of  fifteen  months  from  the 
time  of  "^sale;  except  where  a  redemption  has  been  made  on  the 
last  day  of  the  fifteen  mouths,  and,  in  that  case,  immediately 
after  the  expiiation  of  twenty-four  hours  from  the  last  redemp- 
tion; the  sheriff,  who  made  the  sale,  must  execute  the  proper  deed 
or  deeds,  in  order  to  convey  to  the  person  or  persons  entitled 
thereto,  the  part  or  parts  of  the  property  sold,  which  have  not 
been  redeemed  by  the  judgment  debtor,  his  heir,  devisee,  or  as- 
signee. The  deed  conveys  to  the  grantee  therein  the  right,  title, 
and  interest,  which  were  sold  by  the  sheriff.  After  the  same 
shall  have  been  recorded  for  twenty  years  in  the  county  where  the 
real  estate  is  situated,  it  shall  be  presumptive  evidence  of  the 
facts  therein  stated. 

2  B.  S.  873.  I  62.  am'd  to  accord  with  L.  1847.  eta.  410,  |  4;  L.  1886. 
dk.  637. 

1  1472.  To  wbom  con-veyance  to  be  executed. 

If  any  part  of  the  property  remains  unredeemed  by  a  creditor 
it  must  be  conveyed,  by  the  sheriff,  to  the  purchaser  upon  the 
sale,  except  where  the  certificate  of  sale  has  been  assigned;  in 
which  case,  it  must  be  conveyed  to  the  last  assignee.  Any  part  * 
or  parts  of  the  property  sold,  which  have  been  redeemed  by  a 
creditor,  must  be  conveyed  by  the  sheriff,  to  the  last  redeeming 
creditor,  except  where  he  has  assigned  the  certificate  of  redem> 
tion,  or  has  executed  any  other  assignment  of  his  right,  title, 
and  interest  in  the  property  redeemed  by  him;  in  which  case,  it 
must  be  conveyed  to  the  last  assignee. 

L.  1835,  cb.  189,  part  of  f  1  (4  Edm.  622),  as  am*d  hj  L.  1867,  ch.  116,  {  1 
CT  Edm.   60). 

i  1473.  IVbeii  conveyance  made  to  executor  or  admin- 
tntrator;  effect  thereof. 

Where  a  person,  entitled  to  a  deed,  dies  before  the  delivery  of 
the  deed,  the  sheriff  must  execute  and  deliver  the  deed  to  his 
executor  or  administrator.  The  ijroperty  so  conveyed  must  be 
held,  in  trust  for  the  use  of  the  heirs  or  devisees  of  the  decedent 
subject  to  the  dowor  of  his  widow,  if  there  is  one;  but  it  may  be 
sold,  in  a  proper  case,  for  the  payment  of  his  debts,  in  the  same 
manner  as  land,  whereof  he  died  seized. 

2  R.  g.  374,  H  63  and  64  (2  Edm.  388),  consoUdated. 

9  1474.  Aaaiarnment  must  be  aclcnowledired  and  llled. 

Before  an  assignee,  or  his  executor  or  administrator,  is  entitled 
to  a  deed,  as  prescribed  in  the  last  tU^o  sections,  each  assignment, 
under  which  the  deed  is  claimed,  must  be  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded  in  the 
county  where  the  property  is  situated,  and  must  be  filed  in  the 
office  of  the  clerk   of  that  county. 

V     1836.    ch.    189.    {   2    (4    Edm.   623).    am*d. 

~^    '  — -  — ^-^^— ^■^.^— i» 

*  The  word   "  the  "  nraitted  In  oafTOMiiiff. 
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S  147B.  Uniker-nlterlff  or  svccessor  to  act.  If  alterllK  dle«« 

Where  a  sheriff  dies,  is  removed  from  office,  or  becomes  other- 
wise disqualified  to  uct,  at  noy  time  after  making  a  sale  of  real 
property,  by  virtue  of  an  execution,  the  property,  or  a  distinct 
parcel  thereof,  may  be  redeemed,  by  paying  the  necessary  money, 
and  delivering  the  necessary  papers,  to  his  under-sheriff,  who  must 
also  execute  and  deliver  the  proper  deed  or  deeds  of  property,  not 
redeemed  by  the  judgment  debtor,  his  heir,  devisee,  or  grantee. 
If  the  under-sheriff  also  dies,  is  removed  from  office,  or  becomes 
otherwise  disqualified  to  act,  the  property  may  be  redeemed,  by 
paying  the  necessary  money,  and  delivering  the  necessary  papers, 
to  the  sheriff's  successor  in  office,  who  must  also  execute  and 
«leliver  the  proper  deed  or  deeds.  The  under-sheriff,  or  the 
sheriffs  successor,  as  the  case  requires,  possesses  all  the 
powers,  and  is  subject  to  all  the  duties  and  liabilities,  of  the  sheriff 
who  made  the  sale,  touching  the  redemption  and  conveyance  of 
property  sold  and  the  proceedings  relating  thereto;  and  each  provi- 
sion of  law,  regulating  those  proceedings,  and  applicable  to  the 
.sheriff  who  made  the  sale,  is*  applicable  to  his  under-sheriff  or 
snccessor.  This  section  applies  ^here  a  sale  was  made,  either 
before  or  after  this  adt  takes  effect. 

Sabstitate  for  2  R.  8.  874,  S9  ^.  <^  and  67  (2  Edm.  888),  and  L.  1807,  ck. 
116,    i   1    (7   Edm.   60). 

I  1476.  Honey  may  be  paid,  etc.,  to  amder-sl&erilE,  ov 
deputy-alt erlff,  'wlio  aold  property. 

Where  real  property  is  sold,  by  virtue  of  an  execution,  by  the 
under-sheriff  or  a  deputy  sheriff,  in  behalf  of  the  sheriff,  money 
required  to  be  paid,  or  a  paper  required  to  be  delivered,  to  the 
sheriff,  in  order  to  effect  a  redemption,  as  prescribed  in  this 
article,  at  any  time  before  the  last  day  of  the  fifteen  months  from 
the  time  of  the  sale,  may  be  paid  or  delivered,  either  to  the  sheriff, 
or  to  the  under-sheriff  or  deputy-sheriff,  who  made  the  sale. 

I  1477.  Application  of  tbls  article  to  sale  by  coroner,  or 
person  Bpeclally  appointed,  etc. 

Where  real  property  is  sold,  by  virtue  of  an  execution,  by  a  per- 
son specially  appointed  by  the  court,  as  prescribed  in  section  1362 
or  section  1388  of  this  act,  it  may  be  redeemed,  as  prescribed  in 
this  article,  as  if  it  had  been  sold  by  the  sheriff,  except  as  follows: 

1.  Money,  required  to  be  paid,  or  a  paper,  required  to  be  de- 
livered, to  the  sheriff,  in  order  to  effect  a  redemption,  as  pre- 
scribed in  this  article,  at  any  time  before  the  Inst  day  of  the 
fifteen  months  from  the  time  of  the  sale,  must  be  paid  to  the 
officer  who  made  the  sale;  unless  the  person  entitled  to  redeem,  his 
agent  or  attorney,  files  with  the  clerk  of  the  county,  with  the 
paper  or  pajiers  required  to  bo  filed,  or  to  be  delivered  to  the 
sheriff,  for  the  purpose  of  effecting  the  redemption,  his  affidavit,  to 
the  effect,  that  the  officer  is  dead;  or  has  been  removed;  or,  where 
he  is  a  coroner,  that  he  is  no  longer  in  office;  or  that  after 
diligent  search,  the  affiant  has  been  unable  to  find  him  within  the 
county;  in  which  case,  the  money  may  be  paid  into  court,  by  pay 
ing  it  to  the  county  treasurer,  to  the  credit  of  the  cause,  with  like 
effect,  as  where  it  is  paid  to  the  sho'-iff.  after  a  sale  by  the  latter 

2.  The  provisions  of  section  1455  of  this  act.  apply  to  a  re- 
demption, upon  a  sale  made  as  prescribed  in  this  section;  and 
the  officer,  who  sold  the  proporty,  must  attend,  nn  the  sheriff  is 
therein  required  to  attend.    If  he  is  not  present,  the  redemptionr 
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may  be  effected,  as  prescribed  in  that  section,  for  redemption 
in  a  case,  where  the  term  of  office  of  the  sheriff,  who  made  the 
sale,  has  expired. 

I  14T8.  Id*  I  ^rltere  ooroaer  or  person  appoiAtod  dlosy  ote. 

If,  when  the  period  for  redemption  expires,  a  coroner,  or  a 
person  specially  appointed,  by  the  court,  who  has  sold  real 
property,  by  virtue  of  an  execution,  is  dead,  or  has  been  removed, 
or,  in  the  case  of  a  coroner,  if  he  is  no  longer  in  office,  the  court 
must,  urrn  the  application  of  a  person  entitled  to  a  deed,  appoint 
a  person   to  execute  the  deed  accordingly. 
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ARTICLE  FOURTH. 

Ban/ediesfor  failure  of  title  to  real  property  aold,  and  to  enforee 

contribution. 

Bee.  1479.  When  CTlcted  purchaser  may  recoTer  piircbate>iiiolMj. 

1480.  Remedy  of  judgment   creditor  thereupon. 

1481.  Ck>ntribution   between   owners   of   real   property. 

1482.  Id.;  when  part  owner  redeems. 

1485.  Order   of   contribution. 

1484.  Contribution,   how  enforced  by  means  of  original  judgmeot. 
1<^5.  Requisites    to    preserve   the   lien. 

1486.  Entry    upon    the   docket. 

1  1479.  TVlten  e-vleted  pnlrclftaaer  mmy  recover  purcbaae* 
«iomeT-  / 

The  purchaser  of  real  property,  sold  hy  virtue  of  an  execution, 
his  heir,  deyisee,  grantee,  or  assignee,  who  is  evicted  from  the 
possession  thereof,  or  against  whom  judgment  is  rendered,  in 
an  action  to  recover  the  same,  may  recover  the  purchase-money, 
with  interest,  from  the  person  for  whose  benefit  the  property 
was  sold,  where  the  judgment  was  rendered,  or  the  eviction 
occurred,  in  consequence,  either: 

1.  Of   any   irregularity   in    the   proceedings    concerning   the 
sale:  or 

2.  Of  the  judgment,  upon  which  the  execution  was  issued, 
being  vacated  or  reversed,  or  set  aside  for  irregularity,  or 
error  in  fact. 

2  S.   S.  375,   9   68   (2  Edm.   380),    remodeUed. 

I  1480.  Remedy  of  Jndannent  creditor  therevpoii* 

Where  final  judgment  is  rendered,  against  the  defendant,  in 
an  action  specified  in  subdivision  first  of  the  last  section,  the 
judgment,  by  virtue  of  which  the  sale  was  made,  remains,  in 
his  favor,  valid  and  eflFectual  against  the  judgment  debtor 
therein,  his  executor,  administrator,  heir,  or  devisee,  for  the  pur- 
pose of  collecting  the  sum  paid  on  the  sale,  with  interest.  He 
may  accordingly  have  a  further  execution  upon  that  judgment; 
but  the  execution  does  not  aflfect  a  purchaser  in  good  faith,  or 
an  incumbrancer  by  mortgage,  judgment,  or  otherwise,  whose 
title  or  whose  incumbrance  accrued,  before  the  actual  lev>' 
thereof. 

Id.,  I  69,  am'd. 

I  1481.  Contribution  between  owners  of  real  property. 

Where  the  real  pioperty  of  two  or  more  persons  is  liable  to 
satisfy  a  judgment,  and  the  whole  of  the  judgment,  or  more 
than  a  due  proportion  thereof,  has  been  collected,  by  a  sale  of 
the  real  property  of  one  or  more  of  them,  by  virtue  of  an  execu- 
tion issued  upon  the  judgment;  the  person  so  aggrieved,  or  his 
executor  or  administrator,  may  maintain  an  action,  to  compel 
a  just  and  equal  contribution  by  all  the  persons,  whose  real 
propertv  ought  to  contribute  as  prescribed  in  the  next  section 
but  one. 

Id.,  i  70,  am'd. 

I  1488.  Id.  I  wken  part  owner  redeems. 

Where  the  heir,  devisee,  or  grantee,  of  a  judgment  debtor, 
haTing  af>  absolute  title  to  a  distinct  parcel  of  real  property, 
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sold  by  Tirtne  of  an  execution,  redeems,  as  prescribed  in  section 
1458  of  this  act,  the  property  sold,  or  any  part  or  parts  thereof 
separately  sold,  whicn  include  his  proper^;  he  may,  in  like 
manner,  maintain  an  action,  to  compel  a  just  and  equal  contriba- 
tion  by  those  who  own  the  residue  of  the  property  thus  redeemed. 

2  R.  S.  876.  i  72,  Am*d. 

I  1488.  Order  of  eontrilmtlon. 

Where  an  action  is  brought,  as  prescribed  in  the  last  two  sec- 
tions, the  real  property  is  liable  to  contribution  in  the  following 
order: 

1.  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
which  have  been  conveyed  by  the  judgment  debtor,  they  are 
liable  in  succession,  commencing  with  the  portion  last  conveyed. 

2.  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
which  have  been  sold  by  virtue  of  two  or  more  executions,  they 
are  liable  in  succession,  commencing  with  the  portion  sold  under 
the  last  and'  youngest  judgment. 

3.  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
some  of  which  have  been  conveyed  by  the  judgment  debtor,  and 
some  of  which  have  been  sold  by  virtue  of  one  or  more  executions, 
they  are  respectively  liable  in  succession,  according  to  the  order 
prescribed  in  the  first  and  second  subdivisions  of  this  section. 

Id.,  f  71.  am*d. 


I  1484.  Contrlbntton,  hovr  enforced  by  means  of  oriel] 
JndflTBtent. 

For  the  purpose  of  enforcing  contribution,  as  prescribed  in  the 
last  section,  the  court,  in  which  the  action  is  brought,  may,  and  in 
a  proper  case,  must,  permit  the  plaintiff  to  use  the  original 
judgment,  and  to  collect,  by  an  execution  issued  thereupon,  out 
of  any  real  property  subject  to  the  lien  thereof,  the  sum  which 
ought  to  be  contributed  by  that  property.  For  that  purpose,  the 
lien  of  the  original  judgment,  upon  that  real  property,  when 
preserved,  as  prescribed  in  the  next  section,  continues,  for  the 
term  prescribed  in  sections  1251  and  1255  of  this  act,  to  the 
extent  of  the  sum,  which  ought  to  be  so  contributed,  notwith- 
standing the  payment  made  by  the  party  seeking  contribution. 

Id.,  i  72,  am'd. 

I  I486.  ReQol Bites  to  preaerve  tbe  lien. 

The  lien  of  the  original  judgment  may  be  preserved,  as  pre- 
scribed  in  the  last  section,  by  filing,  in  the  clerk^s  office  of  the 
county  where  the  real  property  is  Bitnated,  within  twenty  days 
after  the  payment,  for  which  contribution  is  claimed,  an  affidavit, 
in  behalf  of  the  person  aggrieved,  stating  the  sum  paid,  and  his 
claim  to  use  the  judgment  for  the  reimbursement  thereof,  with 
a  notice,  requiring  the  clerk  to  make  the  entries  specified  in  the 
next  section.  But  the  lien  is  not  preserved,  as  against  a  grantee 
or  mortgagee  in  good  fsith,  for  a  vnlunhle  consideration,  without 
notice,  and  before  the  entries  are  actually  made. 

Td..  I  78,   am*d. 

I  I486.  Entry  npon  the  docket. 

On  filing  the  affidavit  and  notice,  the  clerk  must  make,  npon 
the  docket  of  the  judgment,  an  entry,  stating  the  sum  paid,  and 
that  the  judgment  is  claimed  to  be  n  lien  to  that  amount.    Where 
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It  Is  deaired  to  preserTe  the  lieu,  upon  property  situated  in  two 
or  more  counties,  a  similar  affidavit  and  notice  must  be  filed  with, 
and  a  similar  entry  made  by  the  clerk  of  each  county. 

J  E.  S.  S7B.  I  74.  aH'd. 
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TITLE  in. 
Szecution  against  the  person. 

itee.  1487.  In  what  cf  les  ezecation  nay  be  Israed  acalsct  the  perwm. 
1488.  Id.;   against   a   woman. 
1488.  When    execution    against    propertj    must   be   first  issned. 

1480.  Simultaneous  executions  not  allowed  against  property  and  petvon, 

1481.  Id.;  when  debtor  has  been  taken. 

1482.  New  execution  may  issue  after  escape. 

1483.  Id.;    when  debtor  dlea   charged    In   execution. 

1484.  Id.;  when  creditor  dischargee  debtor  after  thirty  days. 

1496.  New  execution  not  to  be  enforced  againat  real  property  aold,  etc 

I  1487.  In  -what  casea  execatloa  may  be  l«|iaed  asralmat 
die  person. 

Where  a  judgment  can  be  enforced  by  execution,  as  prescribed 
in  section  1240  of  this  act,  an  execution,  against  the  person 
of  the  judgment  debtor,  may  be  issued  thereupon,  subject  to  the 
exception  specified  in  the  next  section,  in  either  of  the  following 
cases: 

1.  Where  the  plaintifTs  right  to  arrest  the  defendant  depends 
upon  the  nature  of  the  action. 

2.  [Am'd,  1879.]  In  any  cfher  case,  where  an  order  of  arrest 
hns  been  granted  and  executed  in  the  action,  and  if  it  was 
executed  against  the  judgment  debtor  where  it  has  not  been 
vacated. 

Go.  Proc.,  flrtt  two  sentences  of  {  288. 

i  1488.  [Am*d,  1870.]    Id.;  asrnlnst  a  woman. 

But  an  execution  cannot  be  issued  against  the  person  of  a 
woman,  unless  an  order  of  arrest  has  been  granted  and  executed 
in  the  action,  and,  if  it  was  executed  against  the  judgment 
debtor,  has  not  been  vacated. 

1  T.  ft  C,  Addenda.  10. 

i  1489.  'When  ezeention  asralnst  property  mnst  be  flret 
Issued. 

Unless  the  judgment  debtor  is  actually  confined,  without 
having  been  admitted  to  the  liberties  of  the  jail,  by  virtue  of  an 
execution  against  his  person,  issued  in  another  action,  or  of  an 
order  of  arrest  or  a  surrender  by  his  bail,  in  the  same  action, 
fin  execution  against  his  person  cannot  be  issued,  until  an  execu- 
tion against  his  property  has  been  returned,  wholly  or  partly 
unsatisfied.  If  he  is  a  resident  of  the  State,  the  execution 
against  his  property  must  have  been  issued  to  the  county  where 
he  resides. 
Oo.  Proc.,  part  of  8  288.  am'd. 


I  1480.    Stmultaneons    execntlons    not    allowed    asnlnet 

property  nnd  person. 

An  execution  against  the  person  of  the  judgment  debtor  cannot 
be  issued,  without  leave  of  the  court,  while  an  execution  against 
his  property,  issued  in  the  snmo  action,  remains  unretumed;  and 
an  execution   against   his   property   cannot   be  issued,    without 
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ieare  of  the  court,  while  an  execution  against  his  person*  issmed 
in  the  same  action,  remains  unreturned. 
2  B.   S.   384,   I  6   (2  Bdm.  877). 

{  1481.  Id.f  urben  debtor  ]ia»  been  taken. 

Where  a  judgment  debtor  has  been  taken,  and  remains  la 
custody,  by  virtue  of  an  execution  against  his  person,  another 
execution  cannot  be  issued,  in  the  same  action,  against  his  per- 
son or  his  property,  except  in  a  case  specially  prescribed  by  law. 

Id.,  I  7. 

I  1482.  New  exeention  may  inene  after  eaoape. 

If  a  judgment  debtor  escapes,  after  having  been  taken,  by 
Tirtue  of  an  execution  against  his  person,  he  may  be  retaken, 
by  virtue  of  a  new  execution  against  his  person;  or  an  execution 
against  his  property  may  be  issued,  as  if  the  execution,  by  virtue 
of  which  he  was  taken,  had  been  returned,  without  his  having 
been  taken. 
Id..   §  8. 

1  1483.  Id.  I  wben  debtor  dies  cbarired  in  exeention* 

Where  a  judgment  debtor,  who  has  been  taken  by  virtue  of 
an  execution  against  his  person,  dies  while  in  custody,  a  new 
execution  against  his  property  may  be  issued,  as  if  the  execu- 
tion, by  virtue  of  which  he  was  taken,  had  been  returned  withont 
his  having  been  taken. 

2  R.  S.  aes,  I  28  (2  Edm.  381).  Sections  29  and  80  sre  In  |  14l»,  post. 
See  H  1880.   1^1,   ante. 

I  1484.  Id.  I  vrben  ereditor  dieebarvea  debtor  after  tbtrtr 
«si7e. 

At  any  time  after  a  judgment  debtor  has  remained  in  custody, 
by  virtue  of  an  execution  against  his  person,  for  the  space  of 
thirty  days,  the  judgment  creditor  may  serve  upon  the  sheriff 
a  written  notice,  requiring  him  to  discharge  the  judgment  debtor 
from  custody,  by  virtue  of  the  execution.  Whereupon  the 
sheriff  must  discharge  the  judgment  debtor,  and  return  the 
cxcK!ution  accordingly.  After  service  of  such  a  notice,  another 
execution,  against  the  person  of  the  judgment  debtor,  cannot 
be  issued  upon  the  judgment;  but  after  his  discharge,  the  judg- 
ment creditor  may  otherwise  enforce  the  judgment,  as  if  the 
execution,  from  which  he  was  discharged,  had  been  returned, 
without  his  having  been  taken. 
L.  18S7.  ch.  427.  5  1.  amending  2  B.  S.  34,  $  17  (2  Edm.  84). 

I  1485.  ITevr  exeention  not  to  be  enforced  against  real 
propertr   void,    ete. 

A  new  execution  against  property,  issued  in  a  case  specified 
In  the  last  two  sections,  cannot  be  enforced  against  an  interest 
in  real  property,  including  a  chattel  real,  which  was  purchased 
in  good  faith,  from  the  judgment  debtor,  nfter  the  recovery  of 
the  judgment  upon  which  it  is  issued;  or  which  was  sold  by 
virtue  of  an  execution,  issued  upon  a  previous  or  subsequent 
indgmevt. 
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CHAPTER  XIV. 


Special  Provisions  Regulating  Actions  relating  to 

Property. 

mut    I.— AaUom  Be1UlB«  U  Beftl  PMpertr. 
TITLI  n.-AeU0Ai  BeUUsff  to  Cli^tUli. 

TITLB  I. 
Actions  relating  to  real  pgopmrty. 

▲rtlei^  1.  Action  to  reeoTer  real  iH^peitj. 
2.  Action  tor  partition. 
8.  Action  for  dower. 
4.  Action  to  foi-i  close  a  mortKage. 
6.  Action  to  euniiiel  tbe  determination  of  a  claim  to  real  pwyily. 

6.  Action  for  waste. 

7.  Action  for  a  nnlaance. 

8.  Other    actions    relating    to   real   proportj. 

9.  PtOTialona  applicable  to  two  or  mora  of  tlM  actlona  ■yatliind   In 

tlila    Utle. 
Wl  Brldeoco    In    actions   or   pcocMdlnga    larolTinf    a    imm    t»   rs« 
ptoporty. 

ARTICLB  FIRST. 

Action  to  recover  recU  property. 

Bo»    \496.  Plaintiff  may  recorer  damages  with  the  land. 

1497.  Rents  and   proflta  to  be   Included   In  damages. 

1496.  Mortgagee    cannot    maintain    action. 

1499.  Action    cannot   be   maintained   for  dower. 

1600.  Separate   action    by   Joint   tenant   or    tenant   in   common. 

1501.  Grantee  of  lands  held  adrersely  may  maintain  action. 

1002.  Against  whom  action  to  be  brought. 

1608.  Who  may  be  joined  as  defendants. 

1B04.  When    action  may   be   brought  for  non-payment  of  rent, 

1606.  Id.;  when  right  of  re-entry   is  reserred  for  want  of  tllatiMs. 

1606.  .\ctlon  against  tenant:  when  proceedings  to  he  stayod. 

1607.  Id.;   amount  of  rent  In  arrear  to  bo  stated  In  jndgmoBt. 
1606,  1609.    Id.:  when  possession  to  be  restored  to  defendant. 

1610.  Id..;   use   of   property,    when   set   off   acalnRt    rent. 

1611.  Propeity  claimed  in  action;  how  described  In  complaint. 

1612.  Motion  for  plaintiff's  attorney  to  produce  his  aatborlty. 

1618.  Order  thereupon. 
1614.  Evidence  of  authority. 

1616.  When    ouster    to   be    prored. 

1516.  Rule  when  ttero  are  distinct  occupants. 

1617.  The    lasrt    section    qualified. 

1518.  When    plaintiff    may    recover    againat    one    defendant,    aaldect    te 
rights    of    others. 

1619.  Verdict,    etc..    to    state   nature  of   plalntlff*a   estate. 

1620.  Ritpliatlon  of  plaintiff's  title  before  trial. 

1621.  Abatement    of    action. 

1622.  Action   to  be  dl Tided,    when   different   persons   succeed   to   dlfTerent 

parcels. 

1623.  Id.:   when  different  persons  succeed  to  real  property  and   tt   rvau 

and   proAts. 
Ifi24.  Effect  of  Judgment  rendered  after  trial  of  iaane  of  fact 

1525.  [Repealed.] 

1526.  Effect  of   tudgment    by    default,     etc. 

1527.  [Repealed  1 
\o'2H.   [Repealed.  I 

1529.  Effect    on    i^>S8C8sioQ    of  vacating  Judgment. 

1530.  [Repealed.) 

158L  Damages    recoverable;    set-off    by    defendant. 
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i  1499.  PlAimtlff  may  reeo^cr  damAsea  wltk  tl&e  land. 

.J^  ?^.  ^S^on  to  recover  real  property,  or  the  poBseMion  thereof, 
the  plaintiff  may  demand  in  his  complaint,  and  in  a  proper  case 
rwjover,  damages  for  withholding  the  property.  . 


I  IdST,  Rente  and  9V«dte  to  ¥•  tnelnded  in  dai    

Those  damages  indnde  the  rents  and  profits  or  the  value  of  the 
nse  and  occupation  of  the  property,  where  either  can  legally  be 
nH:overe<l  by  the  plaintiff. 

i   i40a    Mort9ave«  cannot  maintain  action. 

A   mortgagee,  or  his  assignee  or  other  representative,  cannot 
maintain  such  an  action,  to  recover  the  mortgaged  premises. 
2  a.   8.  SU    i  57  a  Kdm.  ttl). 

I  1499.  TAm'd,  1890.]  Action  cannot  »e  maintained  for 
dower. 

Such  an  action  can  not  be  maintained  in  a  case  wbc^re  an  ac- 
tlon  for  dower  may  be  maintained,  as  prescribed  in  article  third 
of  this  title;  or 

2-  Where  in  any  city  the  real  property  consist  of  a  strip  of  land 
not  exceeding  six  inches  in  width  upon  which  there  stands  the 
exterior  wall  of  a  building  erected  partly  upon  said  strip  and 
partly  upon  the  adjoining  lot,  and  a  building  has  been  erected  ' 
apon  land  of  the  plaintiff  abutting  on  the  said  wall,  unless  said 
acticHi  be  commenced  within  one  year  after  the  completion  of  the 
erection  of  such  Wall  or  within  one  year  after  the  first  day  of 
September,  eighteen  hundred  and  ninety-eight.  But  an  action  may 
be  maintaineo,  if  commenced  within  the  further  period  of  one 
year,  for  the  recovery  of  damages  by  reason  of  the  erection  of 
such  wall,  and  upon  the  satisfaction  of  the  judgment  for  snob 
damages  the  title  of  the  plaintiff  to  such  strip  of  land  shall  thereby 
be  transferred  to  and  vest  inr  the  defendant.  If  neither  an  action 
of  ejectment  nor  an  action  for  the  recovery  of  damages  be  brought 
within  the  period  hereby  limited  therefor,  the  person  in  posses- 
sion of  such  lands  shall  be  deemed  to  have  sn  easement  m  said 
strip  of  land  so  long  as  the  said  wall  partly  erected  thereon  shall 
stand,  and  no  longer,  and  in  case  of  the  destruction  of  such  wall 
the  owner  of  such  strip  shall  have  the  same  right  to  take  or  re- 
eorer  the  poMeasion  thereof  as  if  sadi  wall  had  never  existed. 
•MiUO^post:  L.181«.eh.tl|.  la  sltoet  8apt.  U : 


I    ISOO.    Bcpajpate    action    by   Joint    tenant    or   tenant    in 


Where  two  or  more  persona  are  entitled  to  the  possession  of  real 
nrooerty,  iis  joint  tenants  or  tenants  in  common,  one  or  more  of 
them  ii^iy  n  aintain  such  an  acti«>n,  to  recover  his  or  their  un- 
diyidod  «bares  in  the  property,  ia  any  case  where  such  an  action 
might  be  maintained  by  all. 

I    ISOl.    [Am'd»    1882.]    Grantee    of    Innds   lield    adversely 
■tax  maintain  action. 

Such  an  action  may  be  maintained  by  a  grantee,  his  heir  or 
devisee,  in  the  name  of  the  grantor,  or  his  heir,  where  the  convey- 
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ance,  under  which  he  claims,  is  void  because  the  property  con- 
veyed was  held  adversely  to  the  grantor.  The  plaintiff  must  be 
allowed  to  prove  the  facts  to  bring  the  case  within  this  section. 
In  such  an  action  a  judgment  against  the  plaintiff  shall  not 
award  costs  to  the  defendant;  but  where  the  defendant  is  entitled 
to  Oosts  as  prescribed  in  section  three  thousand  two  hundred  and 
twenty-nine  of  this  act,  they  may  be  taxed,  and  the  person  who 
maintained  the  action  in  the  plaintiff*8  name  may  be  compelled 
to  pay  the  same  as  prescribed  In  section  three  thousand  two  hun- 
dred and  forty-seven  of  this  act, 

Ck).  Proc..  I  111;  1  R.  S.  739.  8  147  (1  Edm.  090). 

f  1502.  Avalnst  ^fbom  action  to  be  brovirltt. 

Where  the  complaint  demands  judgment  for  the  immediate 
possession  of  the  property,  if  the  property  is  actually  occuoied. 
the  occupant  thereof  must  be  made  defendant  in  the  action.  If 
it  is  not  so  occupied,  the  action  must  be  brought  against  some 
person  exercising  acts  of  ownership  thereupon,  or  claiming  title 
thereto,  or  an  interest  therein,  at  the  time  of  the  commencement 
of  the  action. 

2  R.   8.  804.   S  4  (2  Edm.  812). 

1  1.508.  IV  bo  m«r  be  JoineA  mm  defend»nt«. 

In  either  of  the  cases  specified  in  the  last  section,  any  other 
person  claiming  title  to,  or  the  right  to  the  possession  of,  the  real 
property  sought  to  be  recovered,  as  land  lord  ^  remainderman,  re- 
versioner, or  otherwise  adversely  to  the  plaintiff,  may  be  joined  as 
defendant  in  an  action  therefor. 

8e«  Go.  Proc..  H  US  u^d  1600. 

i  1504.  IVben  action  may  be  bronybt  for  non-paynAeaC 
of  rent. 

When  six  months'  rent  or  more  is  in  arrear,  upon  a  grant  re- 
serving rent,  or  upon  a  lease  of  real  property,  ana  the  grantor  or 
lessor,  or  his  heir,  devisee,  or  assignee,  has  a  subsisting  right 
by  law  to  re-enter  for  the  failure  to  pay  the  rent,  he  may  maintain 
an  action  to  recover  the  property  granted  or  deinised,  without  any 
demand  of  the  rent  in  arrear,  or  re-entry  on  the  property. 

2  R.  8.  B06.  1  30  (2  Edm.  621). 

{  1606.  Id. I  -vrben  rlvbt  of  re-entry  i^  remerf*^  for  ip^nnt 
of  dlstresB. 

Where  a  right  of  re-entry  is  reserved  and  given  to  a  grantor  or 
lessor  of  real  property,  in  default  of  a  sufficiency  of  goods  and 
chattels  whereon  to  distrain  for  the  satisfaction  of  rent  due.  the 
re-entry  may  be  made,  or  an  action  to  recover  the  property  d<*- 
mised  or  granted,  may  be  maintained  by  the  grantor  or  lessor,  or 
his  heir,  devisee,  or  assignee,  at  any  time  after  default  in  the  pay- 
ment of  the  rent;  provided  the  plaintiff,  at  least  fifteen,  days 
before  the  action  is  commenced,  serves  upon  the  defendant  a 
written  notice  of  his  intention  to  re-enter,  personally,  or  by 
leaving  it  at  his  dweljing-house  on  the  premises  with  a  person  of 
suitable  age  and  discretion;  or,  if  the  defendant  cannot  be  found 
with  due  diligence,  and  has  no  dwolling-house  on  the  premises, 
whereat  a  person  of  suitable  ago  and  discretion  can  be  found. 
by  posting  it  in  a  conspicuous  place  on  the  premises. 

L.  1840.   eta.  274.  f  S  (4  Edm.  488>,  am'd. 
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I   ItStHL  Action  «v«lnBt  tenast,  frben  proeeedflnim   to  btf» 


f  At  anj  time  before  final  judgment  for  the  pinintifif  is  rendered, 
and  the  jadgment-roll  is  filed,  in  an  action  brought  as  prescribes! 
in  either  of  the  last  two  sections,  the  defendant  may  pny  or 
tender  to  the  plaintiff  or  his  attorney,  or  pay  into  court,  all  the 
rent  then  in  arrear,  with  interest  and  the  costs  of  the  action  to 
be  taxed;  and  thereupon  the  complaint  must  be  dismissed. 

Amendliig  2  R.  S.  605.  |  82  (2  Edm.  621). 

i  1607.  Id«|  amount  of  rent  In  arrear  to  be  stated  la 
Jndvment. 

In  such  an  action,  a  verdict,  rei)ort,  or  decision  in  favor  of  the 
plaintiff,  must  fix  the  amount  of  rent  in  arrear  to  the  plaintiff, 
•r,  if  judgment  is  taken  by  default,  the  amount  thereof  must  bp 
ascertained  by  or  under  the  direction  of  the  court;  and,  in  either 

S  it  must  be  stated  in  the  judgment. 


S  1508.  Id.  I  wben  iH»a*«aalon  to  be  restored  to  detendanv. 

At  any  time  within  six  months  after  possession  of  the  property, 
jiwarded  to  the  plaintiff  in  such  an  action,  has  been  delivered  to 
him  by  virtue  of  an  pxecutioa  issued  upon  a  judgment  rendered 
therein,  the  defendant,  or  any  person  who  has  succeeded  to  his 
interest,  or  a  mortgagee  of  the  lease,  or  of  any  part  thereof, 
who  was  not  in  possession  when  final  judgment  was  rendered. 
may  pay  or  tender  to  the  plaintiff,  or  his  executor,  administrator, 
or  attorney,  or  may  pay  into  court,  for  the  use  of  the  person  so 
entitled  thereto,  the  amount  of  rent  in  arrear,  as  stated  in  the 
jnd^rment,  and  the  costs  of  the  action,  with  interest,  and  all 
other  charges  incurred  by  the  plaintiff. 

2  B.  8.  606.  i  83  (2  Edm.  621). 

1  1600.  Tbe  same. 

Within  three  months  after  making  the  payment  or  tender,  the 
person  who  made  it,  or  his  representative,  may  apply  to  the  court* 
for  an  order  that  possession  of  the  property  be  delivered  to  him; 
and.  thereupon,  upon  proof  of  the  facts,  and  payment  of  the  sum 
due  by  reason  of  rent  accruing  since  the  judgment  was  rendered, 
and  npon  compliance  with  all  other  terms  to  be  complied  with  by 
the  grantee  or  lessee,  to  the  time  of  the  application,  the  court 
must  make  an  ordelh,  directing  that  possession  of  the  property  be 
delivered  to  the  applicant,  who  shall  hold  and  enjoy  the  same, 
without  any  new  grant  or  lease  thereof,  according  to  the  terms  of 
tbe  original  grant  or  lease.  Notice  of  the  appDcation  must  be 
served  npon  the  plaiutiff^s  attorney. 

2  B.  Sf.  606,  iS  36  and  86  (2  Edm.  622). 

I  1510.  Id.;  nse  of  property,  -when  set  off  against  rent. 

If  possession  of  the  prooerty  recovered  has  been  delivered  to  the 
plaintiff,  by  virtue  of  an  "execution  issued  upon  a  judgment  in  the 
action,  the  order  must  provide  for  setting  off  the  sum  which  the 
plaintiff  has  made,  or  which  ho  might,  without  wilful  neglect,  have 
made,  of  the  property,  during  the  possession  thereof,  against  the 
rent  accruing  after  the  judgment  was  rendered,  and  for  re- 
imbursement to  the  applicant  of  the  balance,  if  any,  of  the  sum 
paid  into  court  by  him,  after  msking  the  set-off  prescribed  in  this 
••ction. 

Id..  I  88. 
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I   IQll.  Property   elalmed   Im    aetlomi    kow   4eaertke«    Im 

The  complaint  mnst  describe  the  property  claimed  with  common 
certainty,  by  settine  forth  the  name  of  the  township  or  tract, 
and  the  number  of  the  lot,  if  there  is  any,  or  in  some  other  appro- 
priate manner;  so  that,  from  the  description,  possession  of  the 
property  claimed  may  be  delivered,  where  the  plaintiff  is  entitled 
thereto. 

1  R.  8.  804,  8  8  (2  Edm.  813).  am'd.    See,  alM.  8  1436.  ante. 

I  1512.  Motion  for  plattntlfTs  attorner  to  produce  kla 
avtl&orlty. 

A  defendant,  in  an  action  to  recover  real  property  or  the  posses- 
sion thereof,  may.  at  nny  time  before  answerini;,  upon  an  affidarit 
that  evidence  of  the  authority  of  the  plaintiff's  attorney  to  com- 
mence the  action  has  not  been  served  upon  him,  apply,  apon 
notice,  to  the  court  or  Judge  thereof,  for  an  order  directing  the 
attorney  to  produce  such  evidence. 

▲mending  and  conaoUdatlBg  8}  17  and  18,  2  B.  8. 

I  161S.  Order  thereupon. 

Upon  such  an  application,  the  court  or  judge  must,  in  a  proper 
case,  make  an  order,  requiring  tht  plaintiflTs  attorney  to  produce, 
as  directed  therein,  evidence  of  his  authority  to  commence  the 
action,  and  staying  all  proceedings  therein,  on  the  part  of  the 
plaintiff,  until  Uie  evidence  is  produced. 

Id.,  8  19. 

I  1614.  B-ridenee  of  antborlty* 

Any  written  request  of  the  plaintiff  or  his  agent,  to  the  plaintUTs 
attorney,  to  commence  the  action,  or  any  written  recognition  of 
his  authority  so  to  do,  verified  by  the  affidavit  of  the  attorney,  or 
any  other  competent  witness,  is  sufficient  preanmptiTe  eridenoe 
of  such  authority. 
'  Id.,  8  90. 

I  1616.  "Wben  onster  to  be  proved. 

Where  the  action  is  brought  bv  a  tenant  in  common,  or  a  joint 
tenant,  against  his  co-tenant,  tne  plaintiff,  besides  proving  his 
right,  must  also  prove  that  the  defendant  actually  ousted  him, 
or  did  some  other  act,  amounting  to  a  total  dtaial  of  his  right. 

Id..  8  27. 

8  1610.  Rnle  wben  tbere  nre  distlnet  ooenpnnta. 

Where  there  are  two  or  more  defendants,  and  it  is  alleged,  in 
the  answer  of  either  of  them,  that  he  occupies  in  seTeruty,  or 
that  he  and  one  or  more  of  his  co-defendants  occupy  jointly,  one 
or  more  distinct  parcels,  and  that  one  or  more  other  defeadantn 
possess  other  parcels,  in  severalty  or  jointly,  the  court  naay,  in  Ha 
discretion,  upon  the  application  of  the  plaintiff,  and  upon  surn 
terms  as  justice  requires,  direct  that  the  action  be  divided  into 
as  many  actions  as  are  necessary.  If  the  action  is  not  so  divided, 
and  it  appears,  upon  the  trial,  that  the  allegation  is  true,  the 
plaintiff  must,  before  the  evidence  is  closed,  elect  against  which 
defendant  or  defendants  he  will  proceed:  anu  a  judgment  dismiss- 
ing the  complaint  must  thereupon  b<^  rendered,  in  favor  of  the 
other  defendants. 

Id.,   I  29,  In  BUbfttance. 
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The  last  section  does  not  apply  to  a  case,  where  two  or  more 
defendants  occupy  different  apartments  in  a  building.  In  sack  a 
ease,  in  an  action  to  recover  the  building  and  its  cartilage,  Wie 
plaintiff  is  entitled  to  Judgment  jointly  against  all  the  defendants 
who  are  liable  to  him. 

S   1S18.  iMHen  plaintiff  m«T  reco-rer  ttiralitst  OAe  AefeMfl- 

.-trt  ii«l»|cct  to  riflrbtn  of  otlaers. 

**ectfon  1516  of  this  act  does  not  apply  to  a  case,  where  one  or 
rrore  defendants,  answerhig  as  therein  prescribed,  hold  nnder 
Another  defendant,  and  the  piflintiff  elects  to  proceed  against  the 
bitter,  subject  to  the  rights  and  interests  of  the  former.  In  such 
a  caae,  the  proceedings  against  the  defendant  so  answering  must 
be  stayed  until  iinal  judgment;  and  if  the  plaintiff  recovers  final 
judgment  against  the  defendant,  under  whom  they  hold,  the 
[udgment  operates  as  a  traLsfer  to  the  plaii^tiff  of  that  defendant's 
right,  title,  and  interest,  and  the  costs  of  the  defendant  or  defend- 
ants so  answering  are  in  the  discretion  of  the  court. 

I  1S19.  Verdict,  eto.,  to  state  nature  of  plaintilPs  estate. 

A  verdict,  report,  or  decision,  in  favor  of  the  plaintiff,  in  an 
action  specified  in  this  article,  must  specify  the  estate  of  the 
plaintiff  m  the  property  recovered,  whether  it  is  in  fee,  or  for  life, 
or  for  a  term  of  years,  stating  for  whose  life  it  is,  or  specifying 
the  duration  of  the  term,  if  the  estate  is  less  than  a  fee. 

i  1520.  Expiration  of  plaint tlFs  title  before  trial. 

If  the  right  or  title  of  the  plaintiff,  in  an  action  specified  in  this 
article,  expires  after  the  commencement  of  the  action,  but  before 
the  trial,  and  he  would  have  been  entitled  to  recover,  but  for  the 
expiration,  the  verdict,  report,  or  decision  must  be  rendered 
according  to  the  fact;  and  the  plaintiff  is  entitled  to  judgment  for 
his  damages  for  the  withholding  of  the  property,  to  the  time  when 
his  right  or  title  so  expired. 

9  B.  8.  806.  I  81  (2  Bdm.  816). 

f  1R31.  Abatement  of  action. 

The  provisions  of  title  fourth  of  chapter  eighth  of  this  act,  as 
applied  to  an  action  specified  in  this  article,  are  subject  to  the 
qualification  that  the  court  may,  in  its  discretion,  proceed  as  pre- 
scribed either  in  that  title  or  in  the  next  two  sections. 

aobstitiitod  for  Id.,  f  32,  and  L.  186S. 

I  1622.  Action  to  be  divided,  wben  different  persons  sne- 
eeod  to  different  parcels. 

Where,  upon  the  death  of  a  party,  different  persons  succeed 
to  the  decedent's  title  to,  or  interest  in,  different  distinct  parcels 
of  the  property  sought  to  be  recovered,  the  court  may,  upon 
motion,  and  upon  such  terms  as  justice  requires,  direct  &at  the 
action  be  divided  into  as  many  actions  as  'are  necessary;  and 
that  the  successor  to  the  title  or  interest  of  the  decedent,  to  or 
in  each  distinct  parcel,  be  substituted  as  plaintiff  or  defendant, 
aa  the  case  requires,  in  an  action  relating  thereto. 


I  1828.  Id.  I  vrben  different  persons  sncceed  to  reak  prop- 
erty and  to  rents  and  profltn. 

Where  the  plaintiff  seeks  to  recover  damages  for  withholding 
the  property,  and,  upon  the  death  of  a  party,  different  persons  sue- 
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cecd  to  thp  decedent's  right  or  liabilitj  for  those  damages,  and  to 
his  title  to  or  interest  in  the  property,  the  court  may,  upon  motion 
made  upon  notice  to  the  persons  to  be  affected,  and  upon  such 
terms  as  justice  requires,  direct  the  action  to  be  divided  Inta  two 
actions,  one  to  recover  the  possession  of  the  property,  with  the 
rents  and  profits  thereof  accruing  after  the  decedent's  death,  the 
other  to  recover  the  damages  accruing  before  his  death:  and  that 
the  successor  in  interest  of  the  decedent,  with  respect  to  the 
cause  of  action  in  each  action,  be  substituted  as  plaintiff  or 
defendant  therein,  as  the  case  requires. 
Substituted    for   2   R.    S.    311,    {    54    (2   Bdm.   320). 

i  1S24.  rAm'd,  1911.1  BITect  of  Judsment  rendered  after 
trial   of  Issue   of   fact. 

A  final  judgment  in  an  action  specified  in  this  article,  rendered 
upon  thp  trial  of  an  issue  of  fact,  is  conclusive,  us  to  the  title 
established  in  the  action,  upon  each  party  against  whom  it  is  ren- 
dered, and  every  person  claiming  from,  through  or  under  him,  by 
title  accruing,  either  after  the  judgment-roll  is  filed,  or  after  a 
notice  of  the  pendency  of  the  action  is  filed  in  the  proper  county 
clerk's  ofiSce,  as  prescribed  in  article  ninth  of  this  title. 

2  R.  S.  300.  I  36  (2  Edm.  317),  as  am'd  by  L.  1882.  cb.  485;  am*d  by 
L.  1911.  ch.  309,  In  effect  Sept.   1,  1011. 

8  1525.    [Repealed  by  L.  1911,  ch.  500,  in  effect  Sept  1,  1911.] 

f   1526.   [Am*d,  1911.]     Effect  of  Jndsment  by  default,  ete. 

A  final  judgment  for  the  plaintiff,  rendered  in  an  action  speci- 
fied in  this  article,  otherwise  than  upon  the  trial  of  an  issue  of 
fact,  is  conclusive  upon  the  defendant,  and  every  person  claim- 
ing from,  through,  or  under  him,  by  title  accruing,  either  after 
the  judgment-roll  is  filed,  or  after  a  notice  of  the  pendency  of 
the  action  is  filed  in  the  proper  county  clerk's  office,  as  prescribed 
in  article  ninth  of  this  title. 

Id.,    I   38.     Am'd   by   L.    1911.   ch.   509,   In   effect   Sept.   1.   1911. 

S  152T.     [Repealed  by  L.  1911,  ch.  509,  in  effect  Sept  1,  1911.1 
S  1528.     [Repealed  by  L.  1911,  ch.  509,  in  effect  Sept  1,  1911.] 

I   1520.    [Allied,  1011.]      Effect    on    poasesslon    of   -vaeatlas 
Jadflrinent. 

Where  the  plaintiff  has  taken  possession  of  real  property  by 
virtue  of  a  final  judgment,  his  possession  shall  not  be  in  any 
way  affected  by  the  vacating  of  the  judgment.  In  such  a  case, 
if  the  defendant  thereafter  recovers  final  judgment  in  the  action, 
it  must  award  to  him  the  restitution  of  the  possession  of  the 
property:  and  he  may  have  an  execution  thereupon  for  the  de- 
livery of  the  possession  to  him,  as  if  he  was  plaintiff. 

Id.,   ii  41,  am'd.     Am'd  by  L.   1911,  ch.   TiOO.  In  effect  Sept.   1,   1911. 

8  15»0.     [Repealed  by  L.  1911,  ch.  509,  in  effect  Sept  1,  1911.1 

I  1531.  Damages  recoverable ;  Met-oflF  by  defendant. 

In  an  action,  brought  as  prescribed  in  this  article,  the  plaintiff, 
where  he  recovers  judgment  for  the  property,  or  nossession  of 
the  property,  is  entitled  to  recover,   as  damages,    the  rent9  and 
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profits,  or  the  value  of  the  use  and  occupation,  of  the  real  prop- 
erty recovered,  for  a  term  not  exceeding  six  years;  but  the  dam- 
ageti  shall  not  include  the  value  of  the  use  of  any  improvements 
made  by  the  defendant,  or  those  under  whom  he  claims.  Where 
permanent  improvements  have  been  made,  in  good  faith,  by  the 
defendant,  or  those  under  whom  he  claims,  while  holding,  under 
color  of  title,  adversely  to  the  plaintiff,  the  value  thereof  must 
be  allowed  to  the  defendant,  in  reduction  of  the  damages  of  ^he 
plaiutift,  but  not  beyond  the  amount  of  those  damages. 
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Action  fot  partUion, 

1B83.  When  action  for  pftrtltloo  may  bt  tnagfet. 

lfVj$4t.  la.;    bj    remaliMleriiiaii. 

T&84.  Id.;  hr  an  lofaot. 

153$.  Guardian  ad  lltam;  how  appointed. 

1536.  Security.  __^ 

1637.  Wben  belr  may  maintain  actloafor  partition  of  dertoed  property. 

15^.  Who   moat    bo   partlca. 

15^.  Who    may    be    made    partiaa. 

1640.  Id.;   as   to  penona   baring  Hena. 

1541.  ProTlalon  wbera  a  party  la  nnknown. 

1542.  Complaint   to   atata   Intereata   of   partiaa. 

1543.  Title    of    nartlee    may    be    triad. 

1544.  leaaee  of  fact,  triable  by  Jury.  * 

1545.  Wben  title  to  be  ascertained  by  tba  omuL 
1646.  Interlocntoiy  Judgment. 
1547.  i'artiai    partiuon;     woen    mad*. 

1648.  Sbarea  may  be  set  off  in  common. 

1649.  Appointment  of  commissioners. 

1550.  Gommlsalonera    to    be    sworn,    etc. 

1551.  Id.;  wben  to  make  partition. 

1662.  Partition;  bow  made. 
1553.  FroTlalon    wbere    there    la    a    particular    <■>■♦>. 

1654.  Report   of    commisioners. 

1655.  Fees   and   expenses. 
1556.  Ck)nflrmlng  or  setting  aside  report. 

1657.  Final  Judgment  on  report.     Effect  thereof. 

1658.  Judgment  muat  direct  dtf  Wery  of  poaaeasloB. 

1659.  Coots:    bow  awarded.    Id.;   ai^nst  unknown  partlea. 

1660.  Sale  of  property;   when  direct  d. 

1661.  Reference   to   inquire  as   to  creditara. 
1562.  Duty  of  referee. 

1663.  Money   to  be  paid   into  court. 


"66^  Application  for  money. 


Payment  of  incumbraneea. 
1666.  Other  partlea  not  to  be  delayed. 
1567.  Sale  of  dower  intereat. 

1668.  Purchaaer  to  bold  the  property  free  tberafram. 

1669.  Gross  sum  to  be  paid  to  or  InTeotad  for  tenant  in  dower,  etr. 
1570.  Intereata  of  ownera  of  future  eatates  to  be  protaclai. 

1671.  Married  woman  may  releaae  her  tntarest. 

1672.  Unknown    ownera. 

1678.  lale;  terma  of  credit  therenpon* 
1674.  Credit;    bow    aecured. 

1576.  Separate  securities. 

a576.  Report   of   sale. 

1677.  Final  Judgment;   effect   thereof. 

1578.  Id.;  effect  thereof  upon  Incumbraneen. 

1679.  Goats  and  expenses;  bow  paid. 

1580.  Distribution    of    proceeds. 

1581.  Shares   of   infants. 

1682.  Id.;   of   nnknown  and   abaent  ownera. 

1588.  Id.;  of  tenanta  of  particular  estates. 
1684.  Court  may  require  security  ta  refund. 

1686.  Security  to  be  taken  In  name  of  county  troaaanr. 

1686.  Action   thereupon. 

1687.  Compensation    to    equalise    partition. 

1688.  Proceedings  on  death  of  parties. 

1589.  Rents,   etc..   may  be  adjusted. 

1590.  Partition   br  guardian  of  infant,   conmlttaa  of  loBatle.  aliL 

1691.  Contenta    of    petition. 

1692.  Court   may   authorise  partition. 

1693.  nOect  of  releases. 

1694.  When  the  State  Is  Interested. 

1596.  Bxemplifled   copy  of  Judgment  may  be  raoardad. 

I  158S.  IVheii  aetlon  for  partition  may  be  brovffht. 

Where  two  or  more  persons  hold  and  are  in  possession  of  ml 
property,  as  joint  tenants  or  ns  tenants  in  common,   in   which 
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either  of  them  has  an  estate  of  inheritance,  or  for  life,  or  for 
jears«  any  one  or  more  of  them  may  maintain  an  action  lor  tiie 
partition  of  the  property,  according  to  the  respectiye  rights  of  ihe 
persona  interested  therein;  and  for  a  sale  thereof,  if  it  appears 
that  a  partition  thereof  cannot  be  made,  without  great  prejudice 
to  the  owners. 

2  B.  8.  317.  I  1  (2  Bdm.  S26),  am'd.    8^  Rnl#c  lift.  oa. 

i  loss.  £Am'd,  1887.]    Id.|  by  remainderman. 

Where  two  or  more  persons  hold  as  joint  tenants,  or  as  tenants 
in  common,  a  vested  remainder  or  reversion,  any  one  or  more  of 
them  may  maintain  an  action  for  the  partition  of  the  real  prop- 
erty to  which  it  attaches,  according  to  their  respective  snares 
therein,  subject  to  the  interest  of  the  person  holding  the  particular 
estate  therein,  but  no  sale  of  the  premises  in  such  an  action  shall 
be  made  except  by  and  with  the  consent  in  writing,  to  be 
acknowledged  or  proved  and  certified  in  like  manner  as  a  deed,  to 
be  recorded  by  the  person  or  persons  owning  and  holding  sncli 
particular  estate  or  estates;  and  if  in  such  an  action  it  shal* 
appear  in  any  stage  thereof  that  partition  or  sale  cannot  be  made 
without  gretit  prejudice  to  the  owners,  the  complaint  must  be 
dismissed.  The  dismissal  of  the  complaint,  as  herein  provided. 
shall  not  afFect  the  right  of  any  party  to  bring  a  new  action,  after 
the  determination  of  such  particular  estate. 

Lw   1887,  ch.  688. 


I  1684.  Id.  I  by  aa  iafaat. 

An  action  for  the  partition  of  real  property  shall  not  be  brought 
by  an  infant,  except  by  the  written  authority  of  the  surrogate  of 
the  county  in  which  the  property,  or  a  part  thereof,  is  situated. 
The  authority  shall  not  be  given,  unless  the  surrogate  is  satisfied, 
by  affidavit  or  other  competent  evidence,  that  the  interests  of  the 
infant  will  be  promoted  by  bringing  the  action.  A  judgment  for 
a  partition  or  sale  shall  not  be  rendered  in  such  an  action,  unless 
the  court  is  satisfied  that  the  interests  of  the  infant  will  be 
promoted  thereby,  and  that  fact  is  expressly  recited  in  the  judg- 
ment. 

L.  18B8,  eb.  2n.  U  1  ftnd  2,  am'd. 

I  1.5SS.  Gnai^fan  ad  Utemt  bow  appMnted. 

A  guardian  ad  litem  for  an  infant  party,  in  an  action  for 
partition,  can  be  appointed  only  by  the  court. 

Id.,  and  2  B.  S.  817.  f  2  (2  Bdm.  828).    See.  also.  |  472.  ante. 

1  1686.  [Am'd,  1884.]    Secnrlty. 

The  security  to  be  given  by  the  guardian  ad  litem  for  an  infant 
party,  in  an  action  for  partition,  must  be  a  bond  to  the  people  of 
this  State,  executed  by  him  and  one  or  more  sureties,  as  the 
court  directs,  in  n  sum  fixed  by  the  court,  conditioned  for  the 
faithful  discharge  of  the  trust  committed  to  him  ns  gntirdian.  and 
te  «*eDder  a  just  and  true  account  of  his  guardianship,  in  nny  court 
or  place,  when  thereunto  rcKiuired.  The  bond  must  be  filed  with 
the  clerk,  before  the  gunrdian  enters  upon  the  oxi  mtion  of  his 
duties;  and  it  cannot  be  dispensed  with,  although  he-  Is  the  general 
fuardian   of   the   {nt/tnt. 

2  R.  8.  817,  if  S  and  4  (2  £ilra.  .126).  aiu'd;  L    1884,  cU.  4U4.     See  Bale  4. 
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f  16»7.  Iiriien  Iketr  nmy  maintain  aetton  for  iMtrtltiott  of 
4e^aed  property. 

A  person  claiming  to  be  entitled,  as  a  joint  tenant  or  a  tPDant 
in  common,  by  reason  of  his  being  an  heir  of  a  person  who  died, 
holding  and  in  possession  of  real  property,  may  maintain  an  ac- 
tion for  the  partition  thereof,  whether  he  is  in  or  out  of  posses- 
sion, notwithstanding  an  apparent  devise  thereof  to  anotner  by 
the  decedent,  and  possession  under  such  a  devise.  But  in  such 
an  action,  the  plaintiff  must  allege  and  establish  that  the  ap- 
parent devise  is  void. 

L.    1853,    ch.    238.    |   2    (4   Edm.    604). 

S  158S.  [Am'd,  ISIMI,  1897,  1898,  1906,  1909,  1918.]  IWlm 
niant   be  partien. 

E^ery  person  having  an  uudividcd  share,  in  possession  or  other- 
wise, in  the  property,  as  tenant  in  fee,  for  life,  by  the  curtesy, 
or  for  years;  every  person  entithxl  to  the  reversion,  remainder  or 
inheritance  of  an  undivided  share,  after  the  determination  of  a 
particular  estate  therein;  every  person  who,  by  auj'  continjsency 
contained  in  a  devise  or  grant  or  otherwise,  is  or  may  become 
entitled  to  a  beneficial  interest  in  an  undividetl  share  thereof, 
provided  that  where  a  future  estate  or  interest  is  limited  in  any 
contingency  to  the  persons  who  shall  compose  a  certain  class 
upon  the  happening  of  a  future  event,  it  shall  be  sufficient  to 
make  parties  to  the  action  the  persons  who  would  have  been 
entitled  to  such  estate  or  interest  if  such  event  had  happenc^d 
immediately  before  the  commencement  of  the  action;  every  per- 
son having  an  inchoate  right  of  dower  in  an  undivided  share  in 
the  property;  and  every  i>erson  having  a  right  of  dower  in  the 
property,  or  any  part  thereof,  which  has  not  been  admeaKnred. 
must  be  made  a  party  to  an  action  for  a  partition.  But  no  per- 
son, other  than  a  joint  tenant,  or  a  tenant  in  common  of  the 
property,  shall  be  a  plaintiff  in  the  action.  Whenever  an  action 
for  the  partition  of  real  property  shall  be  brought  beforo  the 
expiration  of  eighteen  months  from  the  time  when  letters  of 
administration  or  letters  testamentary,  as  the  case  may  be,  shall 
have  been  issued  upon  the  estate  of  the  decedent  from  whom 
the  plaintiff's  title  is  derived,  the  executors  or  administrators,  as 
the  case  may  be,  if  any,  of  the  estate  of  said  decedent,  shall  he 
made  parties  defendant.  In  case  no  executor  or  admin  1st ratnr  of 
such  decedent  shall  have  been  appointed  at  the  time  .said  action 
is  begun,  that  fact  shall  be  alleged  in  the  complaint.  The  execu- 
tors or  administrators,  if  any,  as  the  case  may  be,  of  a  dc^ccased 
person,  who,  if  living,  should  be  a  party  to  such  action,  shall  be 
made  parties  defendant  therein,  and  in  case  no  executor  or  admin- 
istrator of  such  deceased  jierson  shall  have  been  appointed,  that 
fact  shall  be  alleged  in  the  complaint.  Where  the  interlocutory 
judgment  directs  a  sale  of  the  premises  sought  to  be  partitioned. 
or  of  some  part  thereof,  the  judgment  may,  in  the  discretion  of 
the  court,  direct  that  the  premises  so  sold  pursuant  to  Bncb  Intei^ 
locutory  judgment  shall  be  free  from  the  lien  of  every  debt  of 
such  decedent  or  decedents,  except  debts  w^hlch  were  a  lien  upon 
the  premises  before  the  death  of  such  decedent  or  decedents. 
When  the  action  is  brought  before  eighteen  months  have  elapMd 
from  the  granting  of  such  letters  of  administration  or  letters 
testamentary,  as  the  case  may  be.  upon  the  estate  of  a  decedent 
from  whom  the  plaintiff  derived  his  title,  and  the  interlocntocy 
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judgment  directs,  as  above  provided,  that  the  premises  shall  be 
sold,  free  from  the  lien  of  debti^,  the  final  judgment  shall  direct 
that  the  proceeds  of  the  sale  remaining  after  the  payment  of  the 
costs,  referee^s  fees,  expenses  of  sale,  taxes,  assessments,  water 
rates,  and  liens  established  before  the  death  of  the  decedent, 
including  any  sum  allowed  to  a  widow  in  satisfaction  of  her 
right  of  dower,  therein  directed  to  be  paid,  be  forthwith  paid 
into  conrt  by  the  referee  making  such  sale  by  depositing  the  same 
with  the  county  treasurer  of  the  county,  in  which  the  trial  of  the 
action  is  placed,  to  the  credit  of  the  parties  entitled  thereto^  to 
await  the  further  order  in  the  premises*  Where  the  action  is 
brought  before  eighteen  months  have  elapsed  from  the  granting 
of  letters  of  administration  or  letters  testamentary,  as  the  case 
may  be,  upon  the  estate  of  a  deceased  person,  who,  if  living, 
should  be  a  party  to  the  action,  and  the  interlocutory  judgment 
directs,  as  above  provided,  that  the  premises  shall  be  sold,  free 
from  the  lien  of  debts,  the  final  judgment  shall  direct  that  the 
share  of  the  proceeas  of  such  sale,  which  would  have  been  his, 
if  living,  be  paid  into  court  by  such  referee,  by  depositing  the 
same  with  such  county  treasurer,  to  await  the  further  order  in 
the  premises.  Upon  the  certificate  of  the  surrogate  of  the  county 
of  which  the  decedent  was,  at  the  time  of  his  death,  a  resident, 
showing  that  eighteen  months  have  elapsed  since  the  issuing  of 
letters  testamentary  or  letters  of  administration,  as  the  case  may 
be,  upon  the  estate  of  said  decedent,  and  that  no  proceedings  for 
the  mortgage,  lease  or  sale  of  the  real  property  of  said  decedent 
for  the  payment  of  his  debts  or  funeral  expenses,  or  both,  is 
pending,  and  upon  the  certificate  of  the  county  clerk  of  the  county 
where  the  real  property  sold  under  the  interlocutory  judgment 
is  located,  showing  that  no  notice  of  pendency  of  action  in  respect 
to  such  real  property  has  been  filed  in  his  otflce,  the  court,  wherein 
the  final  judgment  was  made  shall,  upon  the  application  of  any 
party  to  said  action,  make  an  order  directing  the  county  treasurer 
to  pay  to  said  party  from  said  deposit,  the  amount  to  which  he 
is  entitled  under  the  said  final  judgment,  with  the  accumulation 
thereon,  if  any,  less  the  fees  of  said  county  treasurer.  Any  party 
to  such  action  may,  at  any  time  after  final  judgment,  upon 
notice  to  the  executors  or  administrators  of  the  decedent  from 
whom  the  party  applying  derived  bis  share  or  interest,  apply  to 
the  court  in  which  said  action  is  pending  for  leave  to  withdraw 
the  deposit  or  the  share  of  the  deposit,  adjud^red  in  the  final 
judgment  to  belong  to  him;  and,  upon  said  apphoation,  the  court 
may,  in  its  discretion,  make  an  order  directing  the  county  treas- 
urer to  pay  over  to  s^id  party  the  deposit,  or  the  share  of  the 
deposit,  adjudged  in  the  final  judgment  to  belong  to  him.  but 
said  order  shall  not  be  made  until  said  party  so  applying  shall 
have  furnished  a  bond  to  the  people  of  the  state  of  New  York 
in  the  penalty  of  twice  the  amount  of  the  deposit  sought  to  be 
withdrawn,  with  two  or  more  good  and  sufllcient  sureties, 
approved  by  the  judge  or  justice  of  the  court  making  such  order, 
and  filed  with  such  approval,  in  the  office  of  the  clerk  of  the 
county  in  which  such  action  is  pending,  to  the  effect  that  the  said 
party  so  withdrawing  said  deposit  will  pay  any  and  all  claims, 
not  exceeding  the  amount  of  said  deposit,  when  thereunto  required 
by  order  of  the  court  or  by  order  of  the  surrogate  or  of  the  sur- 
.  rDgate*s  court  In  a  proceeding  to  mortgage,  lease  or  sell  the  real 
property  of  such  decedent.     Where  a  final  accounting  has  been 
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had  in  the  estate  of  said  deoedent  in  a  sarrotrate^s  oonrt,  and 
certified  copies  of  the  account  and  decree  of  final  settlenient, 
showing  that  all  of  the  debts  of  the  decedent  have  been  paid  in 
fnll,  is  filed  with  the  court  having  jurisdiction  of  the  fund,  the 
court  may  dispense  with  the  giving  of  a  bond  and  direct  the 
immediate  payment  of  the  fund  to  the  parties  entitled  thereto, 
subject  to  the  provisions  of  article  second,  title  three,  chapter 
fifteen  of  the  code  of  civil  procedure.  But  where  final  judgment 
shall  be  rendered  in  any  action  for  partition  after  eighteen  months 
have  elapsed  from  the  granting  of  letters  of  administration  or 
letters  testamentary,  as  the  case  may  be,  upon  the  estate  of  the 
decedent  from  whom  the  plaintiff  derived  title,  and  the  premises 
shall  have  been  sold,  free  from  the  lien  of  debts,  as  abiove  pro- 
vided, then,  upon  producing  to  the  court  the  certificate  of  the 
surrogate  of  the  county  in  which  the  decedent  was  at  the  time 
of  his  death  a  resident,  showing  that  eighteen  months  have 
elup8e<^  since  the  issuing  of  letters  of  administration  or  letters 
testamentary,  as  the  case  may  be,  upon  the  estate  of  said 
decedent  and  that  no  proc€^iug  for  the  mortgage,  lease  or  sale 
of  the  real  property  of  the  decedent  for  the  payment  of  his  debts 
or  funeral  expenses,  or  both,  is  pending,  and  upon  the  certificate 
of  the  clerk  of  the  county  where  the  real  property  sold  under  the 
interlocutory  judgment  is  located  showing  that  no  notice  of 
pendency  of  action  in  respect  to  such  real  property  has  been  filed 
II.  his  oflSce,  the  court  rendering  the  final  judgment  shall  direct 
the  payment  of  the  different  shares  to  the  several  parties  entitled 
thereto;  except  that  the  share  of  a  deceased  person,  who,  if  living, 
should  be  a  party  to  the  action  shall  be  paid  into  court  as  above 
provided,  unless  eighteen  months  have  also  elapsed  since  the 
granting  of  letters  of  administration  or  letters  testamentary,  as 
the  case  may  be.  upon  the  estate  of  said  last  mentioned  deceased 
person,  and  like  certificates  of  the  surrogate  and  county  clerk  are 
produced  to  the  court. 

Am'd   by   L.    1896,   ch.   277;   L.   1897,   ch.   728:   U   189R.   ch.   78;    U    IMS. 
ch.  662:  L.  1909.  cb.  428;  L.   1918.  cb.  :wn.  In  effect  8et>t.  1.  1918. 

8  1S88.    [Am'd,  18»2.]      Who  majr  be  made  parties. 

The  plaintiff  may,  at  his  election,  make  a  tenant,  by  the  cur- 
tesy, for  life,  or  for  years,  of  the  entire  property,  or  whoever 
may  be  entitled  to  a  contingent  or  vested  remainder  or  reversion 
in  the  entire  property,  or  a  creditor,  or  other  person,  having  a 
lien  or  interest,  which  attaches  to  the  entire  property,  a  defend- 
ant in  the  action.  In  that  case,  the  final  Judgment  may  either 
award  to  such  a  party  his  or  her  entire  right  and  interest,  or 
the  proceeds  thereof,  or  where  the  right  or  interest  is  contingent 
direct  that  the  proceeds  or  share  thereof  be  substituted  for  the 
property  and  invested  for  whoever  may  eventually  be  entitled 
thereto,  or  may  reserve  and  leave  unaffected  his  or  her  rieht  and 
interest,  or  any  portion  thereof.  A  person  specified  in  tnis  sei*- 
tion,  who  is  not  ninde  a  party,  is  not  affected  by  the  judgment 
in  the  action. 

2  R.  S.   S  36,  ara'd:  L.  1892.  oh.  581. 

S  1S40.  Id.;  an  to  peraons  havlnir  liens. 

The  plaintiff  may,  at  his  election,  make  a  creditor,  haTing  a 
lien  on  an  undivided  share  or  interest  in  the  property,  a  defeod- 
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ant  in  the  action.  In  that  case,  he  must  set  forth  the  nature  of 
the  lien,  and  specify  the  share  or  interest  to  which  it  attaches. 
If  partition  of  the  property  is  made,  the  lien»  whether  the  cred- 
itor is  or  is  not  made  a  party,  shall  thereafter  attach  only  to  the 
share  or  interest  assigned  to  the  party  upon  whose  share  or  in- 
terest the  lien  attached;  which  must  be  first  charged  with  its 
jnat  proportion  of  the  costs  and  expenses  of  the  action,  in  prefer- 
ence to  the  lien. 

Id.,    if  8  and  9.  and  L.   1830,  ch.   320.   {41    (2  Edm.   327),  am'd. 

S   1CS41.   [Aiii*dy    1014.1      Provtalon   wbere   a   party   in   vn- 

Where  a  defendant  having  a  share  or  interest  in  the  property 
is  unknown,  or  where  his  name  or  part  of  his  name  is  unknown, 
and  the  summons  is  served  upon  him  by  publication,  pursuant  to 
an  order  for  that  purpose,  as  prescribed  in  article  second  of  title 
first  of  chapter  fifth  of  this  act,  the  notice  subjoined  to  the  copy 
of  tHe  summons  as  published  must,  in  addition  to  the  matters 
required  in  that  article,  state  briefly  the  object  of  the  action,  and 
contain  a  brief  description  of  the  property. 

Id.,  i  12,  in  Bub8tanc«;  aDnulling  the  law  as  settled  in  66  N.  T.  359. 
Ana'd  by  U   1914,  cb.  346.  in   effect  Sept.  1.  1914. 

9   1S42.  Complaint   to   state  fatereats   of  parties. 

The  complaint  must  describe  the  property  with  common  cer- 
tainty, and  must  specify  the  rights,  snares,  and  interests  therein 
of  al]  the  partitas,  as  far  as  the  same  are  known  to  the  plaintifif. 
If  a  party,  or  the  share,  right,  or  interest  of  a  party,  is  unknown 
to  the  plaintiff;  or  if  a  share,  right,  or  interest  is  uncertain  or 
contingent;  or  if  the  ownership  of  the  inheritance  depends  upon 
«n  executory  devise;  or  if  a  remainder  is  a  contingent  remainder, 
so  that  the  party  cannot  be  named;  that  fact  must  also  be  stated 
in  the  complaint. 

Id..   I  5.  tnibd.   1  and  2,  and  {  7.  consolidated. 

§   1S43.  Title    of    partieH    mar   1»e    tried. 

The  title  or  interest  of  the  plaintiff  in  the  property,  as  stated 
In  the  complaint,  may  be  controverted  by  the  answer.  The  title 
or  interest  of  any  defendant  in  the  property,  as  stated  in  the 
<'<iniplaint,  may  also  be  controverted  by  his  answer,  or  the  answei 
of  any  other  defendant;  and  the  title  or  interest  of  any  defend- 
ant, as  stated  in  his  answer,  may  be  controverted  by  the  answer 
of  any  other  defendant.  A  defendant,  thus  controverting  the 
title  or  interest  of  a  co-defendant,  must  comply  with  section  r»2l 
of  this  act.  The  issues,  joined  as  prescribed  in  this  section, 
must  be  tried  and  determined  in  the  action. 

2  R.  8.  320,  li  18  and  10  (2  Edui.  329).  am'd.  See  91  o21  and  1204. 
ante. 

S   1S44.  Issues    of   fact    triable   by  Jury. 

An   issue  of   fact  joined  in   the  action  is   triable  by  a  jury. 

Unless  the  court  directs  the  issues  to  be  stated,  as  prescribed  in 

section    970   of    this   act,    the    issnes    may    be    tried    upon    the 

pleadings.  ___ 
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f  154ff.  "Wkem  title  to  be  ascertAlned  by  the  eovrt. 

Where  a  defendant  has  made  default  in  appearing  or  pleftdinc; 
or  where  a  party  is  an  infant,  the  court  must  ascertain  the  rights, 
abares,  and  interests  of.  the  several  parties  in  the  property,  by 
a  reference  or  otherwise,  before  interlocutory  judgnient  is  ren- 
dered in  the  action. 

2  B.  S.  saO.  i  22  and  iMrt  of  |  23.  am*d.    Bm  Bills  Ml 

I  1640.  Interlocatorjr  Judsment. 

The  interlocutory  judgment  must  declare  what  if  the  right, 
share,  or  interest  of  each  party  in  the  property,  as  far  as  the 
same  has  been  ascertained,  and  must  determine  the  rights  of  the 
parties  therein.  Where  it  is  found,  by  the  verdict,  report,  or  de- 
cision, or  where  it  appears  to  the  court,  upon  an  application  for 
judgment  in  favor  of  the  plaintifif,  that  the  property,  or  any  part 
thereof,  is  so  circumstanced  that  a  partition  thereof  cannot  be 
made  without  great  prejudice  to  the  owners,  the  interlocutory 
judgment,  except  as  otherwise  expressly  prescribed  in  tfais  ar- 
ticle, must  direct  that  the  property,  or  the  part  thereof  which  is 
so  circumstanced,  be  sold  at  public  auction.  Otherwise,  an  in- 
terlocutory judgment  in  favor  of  the  plaintiff,  must  direct  that 
partition  be  made  between  the  parties,  according  to  theit  re- 
spective rights,  shares,  and  interests. 

8m  Id.,  §1  28.  24  and  81. 


I  1647.  Partial  partition  |  wbea  made. 

Where  the  right,  share,  and  interest  of  a  party  has  been  as- 
certained and  determined,  and  the  rights,  shares,  or  Interests  of 
the  other  parties,  as  between  themselves,  remain  unascertained 
or  undetermined,  an  interlocutory  judgment  for  a  partition,  en- 
tered as  prescribed  in  the  last  section,  must  direct  a  partition,  as 
between  the  party  whose  share  has  been  so  determined  and  the 
other  parties  to  the  action.  Where  the  rights,  shares,  and  in- 
terests of  two  or  more  parties  have  been  thus  ascertained  and 
detenniued,  the  interlocutory  judgment  may  also  direct  the  par- 
tition among  them  of  a  part  of  the  property,  proportionate  to 
their  ^:ggregate  shares.  In  either  case,  the  court  may.  from  time 
to  time,  as  the  other  rights,  shares,  and  interests  are  ascertained 
and  determined,  render  an  interlocutory  judgment,  directing  the 
partition,  in  like  manner,  of  the  remainder  of  the  property. 
Where  an  interlocutory  judgment  is  rendered,  in  a  case  specified 
in  this  section,  the  court  may  direct  the  action  to  be  severed,  and 
final  judgment  to  be  rendered,  with  respect  to  the  oortion  of  the 
property  set  apart  to  the  parties,  whose  rights,  shares,  and  fntei^ 
ests  are  determined,  leaving  the  action  to  proceed  as  against  the 
other  parties,  with  respect  to  the  remainder  of  the  property:  and 
if  ne^'essary,  th«*  court  may  direct  that  one  of  those  parties  be 
substituted  as  plaintiff. 

L.  1847,  ch.  480.   i|  1,  2  (4  Edm.   613). 

f  1548«  Sbares  Haay  be  set  off  la  eommoa* 

Wher?  two  or  more  parties,  to  an  action  for  partition,  make  It 
Appear  to  the  court,  that  they  desire  to  enjoy  their  shares  in 
commoD  with  each  other,  the  interlocutory  judgment  may.  In  thf 
discretii  s  of  the  court,  direct  partition  to  be  so  made,  as  to  sel 
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off  to  them  their  shares  of  the  real  property  partitioned,  without 
partitiou  as  between  themselves,  to  be  held  by  them  in  common. 

L..    1847,  cb.  480.  i  4. 

i  1548«  Appolntiiient  of  e^mmlsiiioiiera* 

Where  the  interlocutory  judgment,  in  an  action  for  partition, 
directs  a  partition,  it  must  designate  three  reputable  and  disin- 
terested freeholders  as  commissioners,  to  make  the  partition  so 
direct€^d. 
a  B.  8.  821.  f  25  (2  Edm.  331). 

f  ISSCK  Gttaiinlssloners  to  be  sworn,  etc 

Baeh  of  the  commissioners  must,  before  entering  upon  the  eze* 
cntion  of  his  duties,  subscribe  and  take  an  oath  before  an  officer 
ei>ecified  in  section  842  of  this  act,  to  the  effect  that  he  will 
faithfully,  honestly  and  impart  in  lly  discharge  the  trust  reposed  in 
him.  Each  commissioner's  oath  must  be  filed  with  the  clerk, 
before  he  enters  upon  the  execution  of  his  duties.  The  court 
may,  at  any  time,  remove  either  of  the  commissioners.  If  either 
of  them  dies,  resigns,  neglects  oi  refuses  to  serve,  or  is  removed* 
the  court  may,  from  time  to  time,  by  order,  appoint  another  per- 
son In  his  place. . 

Id..  H  26,  27.    See  |  1608.  poet.  i^^ 

{  1661*  Id.  I  wbea  to.  laaJce  yartttion* 

-  The  commissioners  must  forthwith  proceed  to  make  partition, 
mm  directed  by  the  interlocutory  judgment,  unless  it  appears  to 
them,  or  a  majority  of  them,  that  partition  thereof,  or  of  a  par- 
ticular lot,  trnct,  or  other  portion  thereof,  cannot  be  made,  without 
great  prejudice  to  the  owners;  in  which  case,  they  must  make  a 
written  report  of  that  fact  to  the  court. 
Id.,  g  28. 

f  16S2.  Parti tl on )  how  made. 

In  making  the  partition,  the  commissioners  must  divide  the 
property  into  distinct  parcels,  and  allot  the  several  parcels  thereof 
to  the  respective  parties,  quality  and  quantity  being  relatively 
considered,  according  to  the  respective  rights  and  interests  of  the 
parties,  as  fixed  by  the  interlocutory  judgment.  They  must  desig- 
nate the  severa'  parcels  by  posts,  stones,  or  other  permanent 
monuments.    They  may  employ  a  surveyor,  with  the  necessary 

assistants,  to  aid  them  in  so  doing. 
Id..   I  29. 

I  ISiUL.  Pro-vision  vrbere  tMere  la  a  partiealar  estate. 

Where  a  party  hail  a  right  of  dower  in  the  property,  or  a 
part  thereof,  which  has  not  been  admeasured,  or  has  an  estate 
by  the  curtesy,  for  life  or  for  years,  in  an  undivided  share  of  the 
property,  the  commissioners  may  allot  to  that  party  his  or  her 
share  of  the  property,  without  reference  to  the  duration  of  the 
estate.  And  they  may  make  partition  of  the  share  so  allotted  to 
that  party,  among  the  parties,  who  are  entitled  to  the  remaindei 
or  reversion  thereof,  to  be  enjoyed  by  them  upon  the  determina* 
tkm  of  the  particnlar  estate, '  wbore,  in  the  opinion  of  the  com^ 
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miflsionera,  each  a  partition  can  be  mada  witkout  prtjodice  to 
the  rights  of  the  parties. 

L.    1847.    ch.   480.    I  B   (4   Bdm.   614),   am'4. 

S  151(4.  Report  of  ooaUKlasionera* 

All  the  commiBsioners  must  meet  together  in  the  performance 
of  any  of  their  duties;  but  the  acts  of  a  majority  so  met  are 
valid.  They,  or  a  majority  of  them,  must  make  a  full  report  of 
their  proceedings,  under  their  hands,  specifying  therein  the  man- 
ner in  which  they  have  discharged  their  trust,  describing  the  prop- 
erty divided,  and  the  share  or  interest  in  a  share,  allotted  to 
each  party,  with  the  quantity,  courses,  and  distances,  or  other 
particular  description  of  each  share,  and  a  description  of  the 
posts,  stones,  or  other  monuments;  and  specifying  the  items 
of  their  charges.  Their  report  must  be  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded,  and  meat 
be  filed  in  the  office  of  the  clerk. 

2  B.   8.  822.   f§  30.  81.   88  (2  Edm.   881). 

I  1656.  Foea  anfl  oxpenaea. 

The  fees  and  expenses  of  the  commissioners,  including  the  ex* 
pense  of  a  survey,  when  it  is  made,  must  be  taxed  under  the  durec- 
tion  of  the  court;  and  the  amount  thereof  must  be  paid  by  tlie 
plaintir,  and  allowed  as  part  of  his  costs. 

Id.,  8  S2;  Smith  v.  Broadstreet.  5  Cow.  218. 

I  1650.  Conflrmliftip  or  aettlnv  AalAo  report. 

The  court  must  confirm  or  set  aside  the  report,  and  may,  if 
necessary,  appoint  new  commissioners,  who  must  proceed  as 
directed  in  this  article. 

Id.,   I  84.  am'd. 


S  1657.  Final  Jvdvineiit  on  report  |  elTeot  thereof • 

Upon  the  confirmation,  by  the  court,  of  the  report  of  the  con- 
missionors  making  partition,  final  judgment,  that  the  partition  be 
firm  and  effectual  forever,  must  be  rendered,  which  ia  binding 
and  conclusive  upon  the  following  persons: 

1.  The  Plaintiff;  each  defendant  npon  whom  the  summons  was 
served,  either  personally,  or  without  the  State,  or  by  publication, 
pursuant  to  an  order  obtained  for  that  purpose,  as  prescribed  In 
chapter  fifth  of  this  act;  and  the  legal  representatives  of  each 
party,  specified  in  this  subdivifcion.  So  much  of  section  446  of  this 
act,  as  requires  the  court  to  allow  a  defendant  to  defend  an  ac- 
tion, after  final  judgment,  does  not  apply  to  an  action  for  par- 
tition. 

2.  Each  person  claiming  from,  through,  or  under  such  a  party, 
by  title  accruing  after  the  filing  of  the  judgment-roll,  or  after 
the  filing,  in  the  proper  county  clerk's  office,  of  a  notice  of  the 
pendency  of  the  action,  as  prescribed  in  article  ninth  of  this  title. 

3.  Each  person,  not  in  being  when  the  interlocutory  judgment 
is  rendered,  who,  by  the  happening  of  any  contingency,  becomfCt 
aftonvards  entitled  to  a  beneficial  interest  attaching  to,  or  aa 
estate  or  interest  in.  a  portion  ot  the  property,  the  person  fiwt 
entitled  to  which,  or  other  virtual  representative  whereof,  was  a 
parfv  itnecit^oH  in  tho  first  subdivision  of  this  section. 

But  this  Rootion  does  not  apply  to  a  party,  whose  right  and 
interest  are  expressly  reserved  and  left  unaffected,  as  prescribed 
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in  section  1689  of  this  act,  or  to  a  person  claimmg  from,  through, 
or  under  such  a  party. , 

2  R.   8.  232,  I  85,  Am'd.     See  f  446,  ante,  and  f  136,  Go.  Proc. 

§   X.IH(8.  Jwdsmeat  Bi««t  dlwot  dellTery  of  poaseaalom. 

Tbe  final  judgment  most  also  direct  that  each  of  the  parties, 
who  is  entitled  to  possession  of  a  distinct  parcel  allotted  to  him, 
be  let  into  the  possession  thereof,  either  immediately,  or  after  the 
determination  of  the  particular  estate,  as  the  case  requires. 

See  I  1676,  poet. 

§    IBSO.     Costal    l&o'w    »^rArded.      Id.|    avolast    vAlcno 


Tbe  final  Judgment  for  the  partition  of  the  property,  must  also 
award,  that  each  defendant  pay  to  the  plaintiff  his  proportion  of 
the  plaintififs  costs,  including  the  extra  allowance.  The  sum  to 
be  paid  by  esch  U[iu6t  be  fixed  by  the  court,  according  to  the  re- 
flpectiTe  rights  of  the  parties,  and  specified  in  the  judgment.  If  a 
de!fendant  is  unknown,  his  proportion  of  the  costs  must  be  fixed 
and  speeiiied  in  like  manner.  An  execution  against  an  unknown 
defendant  may  be  issued  to  collect  the  costs  awarded  against  him, 
aa  if  he  was  named  in  the  judgment;  and  his  right,  share,  or 
Interest  in  the  property  may  be  sold  by  yirtue  thereof,  as  If  he 
waa  named  in  tne  execution. 

2  B.  S..  I  72,  am'd. 

f  1S60.  Sale  of  property}  -vrben  directed. 

If  the  commissioners,  or  a  majority  of  them,  report  that  the 
property,  or  a  particular  lot,  tract,  or  other  portion  thereof,  is  so 
circumstanced,  that  a  partition  thereof  cannot  be  made,  without 
.  great  prejudice  to  the  owners  thereof,  the  court,  if  it  Is  satisfied 
tbat  the  report  is  just  and  correct,  may  thereupon,  except  as  other- 
ipvise  expressly  prescribed  in  this  article,  modify  the  interlocutory 
judgment,  or  render  a  supplemental  interlocutory  judgment,  re« 
citing  the  facts,  and  directing  that  the  property,  or  the  distinct 
parcel  thereof  so  circumstanced,  be  sold  by  a  referee,  designated 
hi  the  judgment,  or  by  the  sheriff. 
Id..  H  87  and  81.    See  Rolei  71  and  72. 

I  1561.  Reference  to  iii«nire  as  to  creditors. 

Before  an  interlocutory  judgment  for  the  sale  of  real  property 
is  rendered,  in  an  action  for  partition,  the  court  must,  either 
with  or  without  application  by  a  party,  direct  a  reference,  to 
ascertain  whether  there  is  any  creditor,  not  a  party,  who  has  a 
lien  on  the  undivided  share  or  interest  of  any  party.  But  the 
court  may  direct  or  dispense  with  such  a  reference,  in  its  dis- 
cretion, where  a  party  produces  a  search,  certified  by  the  clerk,  or 
by  the  clerk  and  register,  as  the  case  requires,  of  the  county 
where  the  property  is  situated :  and  it  appears  therefrom,  and  by 
the  affidavits,  if  any,  produced  therewith,  that  there  is  no  such 
outstanding  lien. 

Id.,  I  42,  aa  am'd,  L.  1830.  ch.  820,  8  42. 

f  15d2.  [Ajn'd,  1887.3    Doty  of  referee. 

Where  a  reference  is  directed,  as  prescribed  in  the  last  section, 
the  referee  must  cause  a  notice  to  be  published,  once  in  each 
week  for  six  successive  weeks,  in  such  newspaper  published  in 
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the  county  wherein  the  place  of  trial  is  designated,  as  shall  be 
designated  by  the  ourt  directing  said  reference,  and  also  in  a 
newspaper   published   in   each   county   wherein   the   property    is 
situated,  requiring  each  person,  not  a  party  to  the  action,  who, 
at  the  date  of  the  order,  nad  a  lien  upon  liny  undivided  share  or 
interest  in  the  property,  to  appear  before  the  referee,  at  a  speci- 
fied place,  and. on  or  before  a  specified  day,  to  prove  his  lien,  and 
the  true  amount  due  or  to  become  due  to  him  by  reason  thereof. 
The  referee  must  report  to  the  court,  with  all  convenient  speed, 
the  name  of  each  creditor,  whose  lien  is  satisfactorily  proved  be- 
fore him,  the  nature  and  extent  of  the  lien,  the  date  thereof,  and 
the  amount  due  or  to  become  due  thereupon. 

2  K.  S.,  I  43;  L.  1881,  ch.  686.     See  |  1678. 

S  1568.  Moner  to  be  paid  Into  court. 

If  it  appears  by  the  pleadings,  or  by  the  evidence  in  the  action, 
or  by  the  report,  that  there  was,  at  the  date  of  the  order,  any 
existing  lien  upon  the  share  or  interest  of  a  party  in  the  property, 
the  interlocutory  judgment,  directing  the  sale,  must  also  direct 
the  officer  making  it  to  pay  into  court  the  portion  of  the  money, 
arising  from  the  sale  of  the  share  or  interest  of  that  party,  after 
deducting  the  portion  of  the  costs  and  expenses  for  which  it  is 
liable.  . 

Id..   §   44. 

i   1564.  Application  for  money. 

Where  money  is  paid  Into  court  in  a  case  specified  in  the  last 
section,  the  party  may  apply  to  the  court  for  an  order  directing 
that  the  money,  or  such  part  thereof  as  he  claims,  be  paid  to 
him.  Upon  such  an  application,  he  must  produce  the  following 
papers: 

1.  An  affidavit,  made  by  himself,  or,  if  a  sufficient  excuse  is 
shown,  by  his  agent  or  attorney,  stating  the  true  amount  actually 
due  on  each  incumbrance,  and  the  name  and  residence  of  the 
owner  of  the  incumbrance,  as  far  as  they  are  known,  or  can  be 
ascertained  with  due  diligence.  . 

2.  An  affidavit,  shoTiing  service  of  a  notice  of  the  application 
upon  each  owner  of  an  incumbrance.  Service  of  the  notice, 
withiii  the  State,  must  be  personal,  or  by  leaving  it  at  the  own- 
er's residence,  with  some  person  of  suitable  age  and  discretion,  at 
least  fourteen  days  previous  to  the  application.  Service,  without 
the  State,  If  personal,  must  be  made  at  least  twenty  days  pre- 
vious to  the  application.  If  the  owner  of  the  incumbrance  resides 
without  the  State,  and  the  place  of  his  abode  cannot  be  ascer- 
tained, with  reasonable  diligence,  notice  may  be  served  upon  him 
by  publishing  it  In  the  newspaper  printed  at  Albany,  in  which 
legal  notices  are  required  to  be  published,  once  in  each  week  for 
the  four  weeks  immediately  preceding  the  application. 

Upon  the  application,  the  court  must  make  such  an  order  as 
justice  requires. 
Id..  If  45  and  46.    See.  alao.  ff  823  and  lOlS.  ante. 

I  1B6S.  Payment  of  Incnmbranees. 

When  the  whole  amount  of  the  unsatisfied  liens  upon  an  undi- 
vided share,  which  were  existing  at  the  date  of  the  order  of  ref- 
erence, has  been  ascertained,  the  court  must  order  the  portion  of 
the  money  so  paid  into  court,  on  account  of  that  share,  to  be  dis- 
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tributeil  among  the  creditors  having  the  liens,  according  to  the 
priority  of  each  of  them.  Where  the  incumbrancer  is  not  a  party 
to  the  action,  the  clerk  or  other  otlicer,  by  whom  a  lien  is  paid 
off,  must  procure  itatisfaction  thereof  to  be  acknowledged  or 
proTed,  as  required  by  law,  and  must  cause  the  incumbrance  to 
be  doly  satisfied  or  cancelled  of  record.  The  expense  of  so  doing 
mast  be  paid  out  of  the  norti3n  of  the  money  in  court,  belonging 
to  the  party,  by  whom  the  incumbrance  was  payable. 
2  B.   8..   H  47  and  48.    See  {  1578.  post.  • 

I  aBOe.  OtKer  parties  not  to  be  delayed. 

The  proceedmgs  to  ascertain  and  settle' the  liens  upon  an  undi- 
Tided  share,  as  prescribed  in  the  last  three  sections,  shall  not 
affect  any  other  party  to  the  action,  or  delay  the  paying  over  or 
investing  of  money,  to  or  for  the  benefit  of  any  other  party,  upon 
whose  share  or  interest  in  the  property  there  does  not  appear  to 
be  any  existing  lien. 

Id.,    f  49. 

I  1B0T.  Sale  of  do'vrer  interest. 

"Wliere  a  party  has  an  existing  right  of  dower  In  the  entire 
I^operty  directed  to  be  sold,  at  the  time  when  an  interlocutory 
Jndi^ment  for  a  sale  is  rendered  in  an  action  for  partition,  the 
court  must  consider  and  determine  whether  the  interests  of  all 
the  parties  require,  that  the  right  of  dower  should  be  excepted 
from  the  sale,  or  that  it  should  be  sold. 

Id..  S  60»  «ni'd.    See  |  1583,  ante. 

I  1668.  Pnrehaaer  to  hold  the  property  free  therefront. 

If  a  sale  of  the  property,  including  the  right  of  dower,  is 
directed,  the  interest  of  the  party  entitled  to  the  right  of  dower 
shall  pass  thereby;  and  the  purchaser,  his  heirs  and  assigns,  shall 
hold  the  property  free  and  aischarged  from  any  claim,  by  yirtue 
of  that  right.  In  that  case,  the  dowress  is  entitled  to  receive, 
from  the  proceeds  of  the  sale  of  the  whole  property,  a  gross  sum, 
in  satisfaction  of  her  right  of  dower,  or  to  have  one-third  of  those 
proceeds  paid  into  conrt,  for  the  purpose  of  being  invested  for  her 
benefit,  as  prescribed  In  the  next  section  with  respect  to  the 
dowress  of  an  nndivided  share. 

Id.,  f  51.  «m*d.  - 

I  1609.  rAm'd,  1918.)  Gross  snm  to  he  paid  to  or  invested 
for  tenant  in  dovrer,  etc. 

A  party  to  an  action  for  partitioh,  who  has  a  right  of  dower,  or 
is  a  tenant  for  life  or  for  years,  in  or  of  an  undivided  share  of  the 
property  sold,  is  entitled  to  receive,  from  the  proceeds  of  the 
■ale,  a  gross  sum,  to  be  fixed  according  to  the  principles  of  law 
applicable  to  annuities,  in  satisfaction  of  his  or  her  estate  or 
interest.  The  written  consent  of  the  party  to  receive  such  a 
gross  sum,  acknowledged  or  proved,  and  certified,  in  like  manner 
as  a  deed  to  be  recorded,  must  be  filed,  at  the  time  of,  or  before, 
the  filing  of  the  report  of  sale:  otherwise  the  court  must  direct 
that,  out  of  the  proceeds  of  the  sale,  which  belong  to  the  un- 
divided sh*jhre  to  which  the  estate  or  interest  attaches,  one-third, 
in  case  of  a  dowress,  and  in  any  other  case  arining  under  this 
section,  the  entire  proceeds,  or  such  a  proportion  thereof  as  fairly 
represents  the  interest  of  the  holder  of  the  particular  estate,  be 
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paid  into  court,  for  the  purpose  of  being  invested  for  bis  or  her 
benefit.  If  it  shall  appear  to  the  court  that  the  tenant  for  life 
or  for  years,  or  the  widow,  is  an  infant,  lunatic  or  otherwiae 
incompetent,  and  that  a  general  guardian  or  committee  has  been 
duly  appointed,  upon  proof  that  it  will  be  for  the  best  interest 
and  advantage  of  the  estate  of  such  infant  or  lunatic  or  in- 
competent person,  the  court  may  authorize  and  direct  such 
guardian  or  committee,  in  the  name  of  such  infant,  lunatic  or 
incompetent  ^rson,  having  such  estate  for  life,  or  year»  or 
dower  right,  to  execute  an  instrument  under  seal,  acknowledged 
or  proved  and  certified  in  like  manner  as  a  deed  to  be  recorded, 
whereby  such  guardian  or  committee  shall  consent  to  accept  in 
lieu  of  such  estate  or  dower,  a  sum,  to  be  ascertained  b^  the 
court  as  above  provided,  according  to  the  principles  apphcable 
to  life  annuities;  and  upon  presentation  of  such  an  instrument 
to  the  court,  the  value  of  the  estate  for  life  or  for  years  or  dower 
so  ascertained  by  it  shall  be  paid  to  such  guardian  or  com- 
mittee. Such  instrument  shall  have  the  same  force  and  effect 
as  a  deed  or  instrument  executed  and  acknowledged  by  a  com- 
petent person  or  a  person  of  full  age. 

2  R.  S.,  Si  62,  63,  and  54,  am'd.  See  2  T.  A  C.  483;  alK^  f  1519,  post; 
am'd  by  L.   1913,  ch.    450.    In  effect  Sept.   1.    1918. 

S  1S70.  [Am'd.  1802.]  Interests  of  owners  of  fntnre  estate* 
to  be  protected. 

Where  it  appears,  that  a  party  to  the  action  has  an  inchoate 
right  of  dower,  or  any  other  future  right  or  estate,  vested  or 
contingent,  or  that  any  person  or  persons  not  in  being  who  may 
by  any  contingency  become  entitled  to  any  interest  or  estate,  in 
the  property  sold,  the  court  must  fix  the  proportional  value  of  the 
right  or  estate,  according  to  the  principles  of  law  applicable  to 
annuities  and  survivorships,  or  set  aside  so  much  of  tne  proceeds 
of  sale  to  which  the  contingency  attaches,  and  must  direct  that 
proportion  of  the  proceeds  of  the  sale  to  be  invested,  secured  or 
paid  over,  in  such  a  manner  as  it  deems  calculated  to  protect  the 
rights  and  interests  of  the  parties. 

L.  1840,  ch.  177,  f  1  (4  Edm.  511).  ua'd;  L.  1892,  ch.  681. 

S  1571.  Married  TFoman  ntay  release  her  interest. 

A  married  woman  may  release  to  her  husband  her  InclKMite 
right  of  dower,  in  the  property  directed  to  be  sold,  by  a  written 
instrument,  duly  acknowledged  by  her  and  certified,  as  required 
by  law  with  respect  to  the  agknowiedgmont  or  a  conveyance  tc 
bar  her  dower;  which  must  be  filed  with  the  clerk.  There 
upon,  the  share  of  the  proceeds  of  the  sale,  arising  from  her 
contingent  interest,  must  be  paid  to  her  husband. 

Id.,  8  2. 

1  1B7X.  IJnlcno^Fn  o^rners. 

If  a  person,  entitled  to  an  estate  or  interest  in  the  property 
sold,  is  made  a  party  as  an  unknown  defendant,  the  court  munc 

Erovide  for  the  protection  of  his  rights,  as  far  as  m^y  be,  as  if 
p  WHS  known  and  had  appeared. 

2  B.  8.  326,  i  55  (2  Edm.  336).    Spo,  also.  ||  1541  and  1537.  «Dbd.  1.  sata. 
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I   16T8.  8a1«|  tenia -of  eredlt  therewpon. 

The  court  must,  in  the  interlocutory  judgment  for  a  sale,  direct 
the  terms  of  credit  which  may  be  allowed  for  an^  portion  of  the 
purchase-money,  of  which  it  thinks  proper  to  direct  the  inTest- 
ment,  and  for  any  portion  of  the  purchase-money,  which  is  re- 
qoired  to  be  invested  for  the  benent  of  a  person*  as  prescribed 
in  this  article. 
Id.,   i  38. 

f  16T4.  Credit  I  horw  seevred. 

The  portion  of  the  purchase-money,  for  which  credit  is  so  al- 
lowed, must  always  be  secured  at  interest,  by  a  mortgage  upon 
the  property  sold,  with  a  bond  of  the  purchaser;  and  by  such 
additional  security,  if  any,  as  the  court  prescribes. 

Id,,  i  80. 

1  1575.  Separate  seevrltlea. 

The  officer  making  the  sale  may  take  separate  mortgages  and 
other  securities  in  the  name  of  the  county  treasurer  of  the  county 
in  which  the  property  is  situated,  for  such  x^onvenient  portions 
of  ttke  purchase-money,  as  are  directed  by  the  court  to  be  in- 
vested; and  in  the  name  of  the  owner,  for  the  share  of  any 
known  owner  of  full  age,  who  desires  to  haye  it  inveated. 

2  R.  8.  326,  f  40,  am'd.     Bee  |  745,  ante. 

I  1678.  Report  of  sale. 

Immediately  after  completing  the  sale,  the  officer  n^aking  it 
must  file  with  the  clerk  hia  report  thereof  under  oath,  containing 
a  description  of  each  parcel  sold,  the  name  of  the  purchaser 
thereof,  and  the  price  at  which  it  was  sold. 

Id.,  I  60. 

S  1677.  Final  Jadapmeati  elleet  thereof. 

If  the  sale  is  confirmed  by  the  court,  a  final  judgment  must  be 
entered,  confirming  it  accordingly;  directing  the  officer  making 
It  to  execute  the  iHroper  conveyances,  and  take  the  proper  securi- 
ties pursuant  to  the  sale;  and  also  directing  concerning  the  ap- 
glication  of  the  proceeds  of  the  sale.  Such  a  final  judgment  is 
inding  and  conclusive  upon  the  same  persons,  upon  whom  a 
final  judgment  for  partition  is  made  binding  and  conclusive  by 
section  1557  of  this  act;  and  it  effectually  bars  each  of  those  per- 
sons, who  is  not  a  purchaser  at  the  sale,  from  aU  right,  title  and 
Interest  in  the  property  sold. 

Id.,  ii  60.  61s  and  61b,  am'd.     See  |  1557.  ante. 

I  1678.  [Am'dy  1888.]  Id«|  elleet  thereof  upon  inciim-> 
braneera. 


Snch  a  final  judgment  is  also  a  bar  against  each  person,  not  a 
par^,  who  has,  at  the  time  when  it  is  rendered,  a  general  lien 
by  judgment  or  decree  on  the  undivided  share  or  interest  of  a 
party,  if  notice  was  given  to  appear  before  the  referee,  and  make 
proof  of  liens,  as  prescribed  in  section  1562  of  this  act,  and  also 
against  each  person  made  a  party,  who  then  has  a  specific  lien 
on  any  such  undivided  share  or  interest;  but  a  person  having 
any  such  specific  lien  appearing  of  record  at  the  time  of  the  fil- 
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iiig  of  the  notice  of  the  pendency  of  the  action,  who  is  not  made 
a  party,  is  not  affected  by  such  judgment. 

Id.,  I  Olb;  L.  1830,  cb.  320.  i  45.  See   il  ISei  and  1562.  anu*. 

I  1670.  Costa  and  expenaeii)  hoir  paid. 

Where  final  judgment,  confirming  a  sale,  is  rendered,  the  costs 
of  each  party  to  the  action,  and  the  expenses  of  the  sale,  includ- 
ing the  officer's  fees,  must  be  deducted  from  the  proceeds  of  tht 
sal^,  and  each  party's  costs  must  be  paid  to  his  attorney.  But 
the  court  may,  in  its  discretion,  direct  that  the  costs  and  expenses 
any  trial,  reference,  or  other  proceeding  in  the  action,  be  paid 
out  of  the  share  of  any  party  in  the  proceeds,  or  may  render 
judgment  against  any  party  therefor.  Where  a  proportion  of  the 
proceeds  is  to  be  paid  to,  or  invested  for  the  benefit  of  any  per- 
son, as  prescribed  in  any  provision  of  this  article,  the  amount 
thereof  mu.st  be  determined  by  the  residue  of^the  entire  pro- 
ceeds, remaining  after  deducting  the  costs  and  expenses  charge- 
able against  them. 

Id..  11  62  and  72,  am'd. 

I  1680.  (Am'dy  1008.]  Dlstrlbntlon  of  prooeedai  dvtlea  of 
oltlcer  maklnv  imle. 

The  proceeds  of  a  sale,  after  deducting  therefrom  the  conts 
and  expenses  chargeable  against  them,  must  be  immediately 
awarded  to  the  parties  whose  rights  and  interests  have  been 
sold,  in  proportion  thereto.  The  sum  chargeable  upon  any  share 
to  satisfy  a  lien  thereon,  must  be  paid  to  the  creditor,  or  re- 
tained, subject  to  the  order  of  the  court;  and  the  remainder, 
except  as  otherwise  prescribed  in  this  article,  mnst  be  paid  by 
the  officer  making  the  sale,  to  the  party  owning  the  share,  or  his 
legal  representatives  or  into  court  for  his  use.  Within  sixty 
days  after  the  entry  of  final  judgment,  unless  such  time  be  ex- 
tended by  an  order  of  the  court  entered  in  the  office  of  the  clerk 
within  said  sixty  days,  the  officer  making  the  sale  must  file  with 
the  clerk  his  report  under  oath  of  the  disposition  of  the  pro- 
ceeds of  the  sale,  accompanied  by  the  vouchers  of  the  persons 
to   whom   payments   were   ordered   to   the   made. 

6  B.  S.  326,  8  63.     Am'd,  L.  1908.  ch.  294.     In  effect  Sept.  1.  1908. 

i  1681.  [Am'd,  1802,  1807.]     Shares  of  Infants. 

W^here  a  party  entitled  to  receive  a  portion  of  the  proceeds  Is 
an  infant,  the  court  may  direct  it  to  be  invested  in  permanent 
securities  in  the  name  and  for  the  benefit  of  the  infant,  or  it  may 
direct  it  to  be  paid  over  to  the  general  guardian  of  the  said  in- 
fant when  the  guardian  shall  have  executed  to  such  infant  a 
bond  with  two  sureties  which  shall  be  approved  by  the  court; 
or,  if  any  of  the  moneys  arising  from  the  proceeds  of  snch  sale 
shall  have  been  paid  to  the  county  treasurer,  and  on  doe  proof 
that  such  money  has  remained  uninvested  in  permanent  securities 
for  the  space  of  three  month$«,  may  direct  the  same  to  be  paid 
to  the  general  f^uardinn  of  such  infant  npon  his  giving  an  nnder- 
takinc:  in  an  nmouiit  nnd  with  securities  sjitisfnctory  to  the 
court  for  the  faithful' execution  of  his  trust.  In  the  case  of  an 
infant  residing  without  the  stato,  and  having  in  the  state  of 
country  where  he  or  she  n^siih's  a  gefiernl  guardian  or  per^ 
duly  appointed  under  the  laws  of  such  state  or  country,  to  ctie 
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control  and  entitled,  by  the  laws  of  such  state  or  country,  to  the 
custody  of  the  money  of  such  infant,  the  court,  upon  satisfactory 
proof  of  sach  facts  and  of  the  sufficiency  of  the  bond  or  security 
^ven  by  such  general  guardian  or  person  in  such  state  ot 
country  by  the  certificate  of  a  judge  of  a  court  of  record  of  such 
state  or  country,  or  otherwise,  may  direct  that  the  portion  of 
such  infant  arising  upon  such  sale  shall  be  paid  over  to  such 
general  guardian  or  person. 

L.  1882,  cb.  558 ;   U   1897,  ch.  G02.     In  effect  Sept.   1.   1897. 

I     1082.     [Am'd,    1808.]       Id.|    of    unknown    and    absent 

o-vri 


Where  a  person  has  been  made  a  defendant  as  an  unknown 
person,  or  where  the  name  of  a  defendant  is  unknown,  or  where 
the    summons  has  been   served   upon   a   defendant   without  the 
state,  or  by  publication,  and  he  has  not  appeared  in  the  action, 
the  court  must  direct  his  portion  to  be  invested  in  permanent  se- 
curities, at  interest,  for  his  benefit,  until  claimed  by  him  or  his 
legal    representatives,    but  after  the  lapse  of  twenty-five  years 
from  the  time  of  the  payment  into  court,  or  to  the  treasurer  of 
any  county,  of  any  portion  of  the  proceeds  of  the  sale  of  real 
property,  for  unknown  heirs,  heretofore  or  hereafter  to  be  made 
in   any  action  of  partition,   without  any  claim  therefor  having 
been  made  by  any  person  entitled  thereto,  and  upon  there  being 
made  and  presented  to  the  court,  at  a  special  term  thereof,  proof, 
by  petition  or  otherwise,  showing  to  the  satisfaction  of  the  court 
that  due  inquiry  for  such  unknown  heirs,  or  their  representatives, 
has  been  made  and  that  they  cannot  be  found,  and  that  no  claim 
has  been  made  for  such  portion  of  said  proceeds  by  any  person 
entitled    thereto,   proceedings   shall   thereupon  be   taken   in   said 
court,  and  an  inv^tigation  bad  thei:ein  as  to  the  heirship,  death 
or  whereabouts  of  such  unknown  heirs  or  their  representatives, 
and  as  to  the  known  heirs  of  the  ancestor  of  such  unknown  heirs, 
the  next  of  kin,  representatives  and  distributees  of  such  known 
heirs,   and  as   to   all   persons   interested    in   such   proceeds,   and 
their  respective   interests  therein,   and   the  said  court  shall,   by 
an  order  made  in  the  action,  direct  that  a  notice  entitled  in  the 
action  and  signed  by  the  petitioner,  or  his  attorney,  and  directed 
to  such  unknown  heirs  or  their  representatives,  and  to  known 
heirs,   their  next  of  kin,  representatives  or  d-istributees,  and  all 
persons  interested  in  such  proceeds,  be  served  upon  them  by  the 
publication  thereof,  the  same  to  be  published  once  in  each  week 
for  six  successive  weeks  in  a  newspaper  published  in  the  county 
where  the  action  was  brought,  and  in  such  other  newspapers  as 
the  court  may  direct,  ordering  and  requiring  such  unknown  heirs, 
or  their  representatives,  and  all  known  heirs,  their  next  of  kin, 
or  representatives,  and  all  persons  interested  in  such  proceeds, 
and  each  of  them  to  be  and  appear  in  said  court  at  a  special 
term  thereof,  at  a  time  and  place  to  be  specified  in  said  order 
and   notice,  and  at  least  six   weeks  from   the  date  of  the  first 
publication  of  such  notice,  to  then  and  there  establish  their  heir- 
ship and   identity,  kinship  and   interest,   and  submiv  any  proof, 
as    to    such    unknown    heirs,    or   their    representatives,    and    the 
known  heirs,   their  next  of  kin,   representatives  or  distributees, 
and  all   persons  interested  and   their  interest  in   such   proceeds, 


i  1682  FOR  PARTITION.  c.  14,  i.  1,  a.  2 

they  may  desire,  and  that  in  case  of  their  default  in  so  doin^, 
that  the  said  proceeds  will  be  distributed  and  paid  over  to  the 
known  heirs  of  the  ancestor  from  whom  such  unknown  heirs 
derived  title  thereto,  and  to  their  heirs,  next  of  kin,  representa- 
tiyes,  distributees  and  assigns,  and  that  they  and  each  of  them 
shall  thereafter  be  forever  barred  of  and  from  all  and  every 
cause  or  causes  of  action  for  such  proceeds,  or  on  account 
thereof,  or  growing  out  of  the  distribution  thereof,  and  of  and 
from  all  right,  title,  claim  and  interest  in  and  to  such  proceeds, 
and  shall  be  deemed  to  have  surrendered  all  right,  claim  and 
interest  in  and  to  such  proceeds.  The  order  must  contain  a 
direction  that  a  co^y  of  the  notice  must  be  served  on  each  of 
the  persons  named  m  the  order,  if  within  the  state,  in  the  man- 
ner prescribed  for  the  service  of  a  sunimons  on  a  defendant  in 
an  action  in  the  supreme  court,  at  least  twenty  days  before  the 
time  specified  in  the  notice.  The  publication  of  such  notice,  as 
required  by  said  order,  is  hereby  made  and  shall  be  deemed  and 
taken  for  all  purposes  to  be  due  and  comj^lete  service  upon  each 
and  every  of  such  unknown  heirs  or  their  representatives,  and 
the  known  heirs,  their  next  of  kin,  and  representatives,  and  all 
persons  interested  in  such  proceeds,  of  due  notice  of  the  pro- 
ceedings to  distribtite  and  pay  out  such  proceeds,  and  shall  be 
conclusive  upon  each  and  all  of  them.  Proof  of  such  personal 
service  may  be  made  by  the  affidavit  of  the  person  making  the 
same,  and  proof  of  the  publication  of  such  notice  may  be  made 
by  affidavit  of  the  publisher  of  such  paper  or  papers.  At  the 
time  and  place  speci^ed  in  the  said  order  and  notice,  such  un- 
known heirs  or  their  representatives,  and  all  known  heirs,  their 
next  of  kin,  representatives  or  distributees,  devisees,  and  all 
persons  interested  in  such  proceeds,  shall  appear  in  court,  in 
person  or  by  attorney,  and  make  proof  estabushing  their  heir- 
ship and  identity,  kinship  and  interest  in  such  proceeds,  and 
upon  proof  being  made  to  the  satisfaction  of  the  court  of  the 
heirship  and  identity  of  the  unknown  heirs,  the  proceeding  for 
distribution  shall  be  dismissed.  And  if  such  unknown  heirs  or 
their  representatives,  do  not  so  appear  in  court  at  the  time  and 
place  specified  in  such  notice  and  order,  to  establish  their  heir- 
ship and  identity,  kinship  or  interest,  they  and  each  of  them, 
and  every  person  claiming  under  or  through  them,  shall  there- 
after be  forever  barred  of  and  from  all  and  every  cause  or 
causes  of  action  for  such  proceeds,  or  on  account  thereof,  or 
growing  out  of  the  distribution  of  such  proceeds,  and  of  and 
from  all  right,  title,  claim  and  interest  in  and  to  such  proceeds, 
and  shall  be  deemed  to  have  surrendered  all  right,  claim  and  in- 
terest in  and  to  such  proceeds.  And  upon  proofs  being  made 
of  such  publication,  and  showing  to  the  satisfaction  of  the  court 
that  such  unknown  heirs  or  their  representatives  can  not  be 
found,  or  are  dead,  the  said  court  shall  have  power  to  decree 
accordingly,  and  to  decree  that  the  share  or  interest  of  such  un- 
known heirs  in  such  real  property  was  vested,  at  the  time  of 
such  sale,  in  the  known  heirs  of  the  ancestor  from  whom  such 
unknown  heirs  derived  title  thereto,  and  to  decree  that  the  un- 
claimed portion  of  such  proceeds  w&s  vested  at  the  time  of  auch 
payment  in  such  known  heirs,  and  that  such  heirs,  their  heirs, 
next  of  kin,  representatives,  distributees,  devisees  and  assigns, 
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are  entitled  thereto;  and  the  said  court  shall  make  an  order  in 
such  action,  directing  the  payment  to  them,  or  their  assigns,  of 
the  respective  shares  or  portions  of,  or  interest  in  such  proceeds 
to  which  they  are  entitled;  and  which  order  shall  be  entered  in 
the  office  of  the  clerk  of  the  county  where  the  original  action 
was  brought,  and  after  having  been  so  entered  for  three  months, 
shall  be  conclusive  evidence  of  the  regularity  of  the  proceedings 
upon  which  it  is  based,  and  of  all  the  facts  set  forth  therein; 
and,  apon  serving  upon  the  county  treasurer  a  certified  copy  of 
such  order,  the  treasurer  shall  so  pay  over  and  distribute  such 
proceeds,  after  deducting  his  lawful  commissions,  and  shall  there- 
upon be  exempt  from  aU  liability  on  account  thereof;  and  if  any 
such  proceeds  shall  have  been  paid  over  by  any  covmty  treasurer 
to  the  treasurer  of  the  state  of  New  York,  under  tne  provisions 
of  section  seven  hundred  and  fifty-three  of  this  act,  due  notice 
of  said  applications  and  proceedings  shall  be  given  to  the  comp- 
troller of  the  state  of  New  York,  and  the  said  proceeds  shall  be 
paid  out  by  the  treasurer  of  the  state  of  New  York,  as  pro- 
vided by  section  seven  hundred  and  fifty-one  and  seven  hundred 
and  fifty-three  of  this  act,  and  upon  such  payment  he  shall  there- 
upon be  exempt  from  all  liability  on  account  thereof. 
U   18»8,  ch.  208. 

1  1688.  Id.  I  of  tenamts  of  partie«lar  eatatea. 

Where  a  portion  of  the  proceeds  representing  an  undivided 
share  or  interest,  is  invested  for  the  benefit  of  a  tenant  for  life, 
or  for  years,  or  of  a  widow,  as  prescribed  in  the  foregoing  pro- 
visions of  this  article,  the  court  must  cause  it  to  be  invested  in 
permanent  securities,  at  interest,  and  the  interest  to  be  paid, 
from  time  to  time  as  it  accrues,  to  the  person  for  whose  benefit 
it  is  invested,  while  his  or  her  right  continues. 

2  B.  S.  826,  I  66,  ftm'd.    Bee  |  1569.  ante. 

I   1684.  Court  may  re^nlre  aeearlty  to  refund* 

The  court  may,  in  its  discretion,  require  any  person,  before  he 
receives  his  portion  of  the  proceeds  of  the  sale,  to  give  such 
security  as  it  directs,  to  the  people,  or  to  such  parties  or  other 
persons,  as  it  prescribes,  to  refund  tne  same,  or  a  portion  thereof, 
with  interest,  if  it  thereafter  appears  that  he  was  not  entitled 
thereto. 

Id..  I  67.  am*d. 

I  1586.  Security  to  be  taken  In  name  of  eounty  treasurer. 
A  security  taken  under  any  provision  of  this  article,  except 
as  otherwise  specially  prescribed  therein,  must  be  taken  in  the 
name  and  ofllcml  title  of  the  county  treasurer  of  the.ccfunty  in 
which  the  property  sold  is  situated.  He,  and  his  successors  in 
office,  must  hold  the  same  for  the  use  and  benefit  of  the  persons 
interested,  subject  to  the  order  of  the  court. 

Id.,  f  68.  am'd  br  L.  1848,  ch.  277,  i  1  (4  Bdm.  588).    See  {  74B.  ante. 

1  1686.  Aetlon  thereupon. 

The  court  may  in  its  discretion,  and  upon  such  terms  and  con- 
ditions as  justice  requires,  make  an  order,  allowing  a  person 
interested  in  a  security  specified  in  the  last  section,  to  maintain 
an  action  thereupon  in  the  name  of  the  county  treasurer. 

2  B.  8.  826.  f  71,  am'd.     See  ||  746-754,  ante. 

f  168T.  Compensation  to  eaualise  partition. 
Where  it  appears  that  partition  cannot  be  made  equal  between 
the  parties,  according  to  their  respective  rights,  without  prejudice 
to  the  rights  or  interests  of  some  of  them,  the  final  judgment 
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may  award  compensation  to  be  made  by  one  party  to  another  for 
equality  of  partition.  But  compensation  cannot  be  so  awarded 
against  a  party  who  is  unknown,  or  whose  name  is  unknown. 
Xor  can  it  be  awarded  against  an  infant,  unless  it  appears,  that 
he  has  personal  property  sufficient  to  pay  it,  and  that  his 
interests  will  be  promoted  thereby. 

§   1588.  ProceedlBffs  on  death  of  parties. 

If,  upon  the  death  of  one  of  two  or  more  plaintiffs,  or  one  of 
two  or  more  defendants,  in  an  action  for  partition,  the  interest 
of  the  decedent  in  the  property  passed  to  a  person,  not  a  party 
to  the  action,  the  latter  may  be  made  defendant  by  the  order  of 
the  court;  and  a  supplemental  summons  may  be  issued,  to  bring 
him  in  accordingly. 

1'  R.  S.  387.   fl  6  and  7   (2  Bdm.  402,  403). 

$   1680.  Rent»,  etc.,   mar  be  adjvated.^ 

Nothing  contained  in  this  article  prevents  the  court  from 
adjusting,  in  the  interlocutory  or  final  judgment,  or  otherwise, 
as  the  case  retiuires,  the  rights  of  one  or  more  of  the  parties,  as 
against  any  other  party  or  parties,  by  reason  of  the  receipt,  by 
the  latter,  of  more  than  his  or  their  proper  proportion  of  the 
rents  or  profits  of  a  share,  or  part  of  a  share. 

1  1680.   [Am'd,    1899,    1906.]      Partition    hy    vnardlan    of 
Infant,  eonimlttee  of  Innatlc,  ete. 

Where  an  infant,  idiot,  lunatic,  or  habitual  drunkard,  holds 
real  property,  in  joint  tenancy  or  in  common,  the  general  guard- 
ian of  the  infant,  or  the  committee  of  the  idiot,  lunatic,  or 
habitual  drunkard,  may  apply  to  the  supreme  court  or  to  the 
county  court  of  the  county,  wherein  the  real  property  is  situated, 
for  authority  to  agree  to  a  partition  of  the  real  property.  Where 
such  application  affects  the  interests  of  an  incompetent  person 
who  has  been  committcMl  to  a  state  institution,  and  is  an  inmate 
thereof,  jiotice  of  such  application  must  be  given  to  the  superin- 
tendent, *"  acting  superintendent,  or  state  officer  having  special 
jurisdiction  over  the  institution  where  the  incompetent  perwrn 
is  confined. 

2  B.  S.  ar^O.  381,  11  86  and  hH  (2  Edm.  341  >;  L.  190(S.  (4i.  4.14.  In  effect 
Sept.  1,  1906. 

§   1691.  Contentii  of  petition. 

Such  an  application  must  be  by  a  petition,  which  must  describe 
the  real  property  proposed  and  to  be  partitioned;  must  state  the 
rights  and  interests  of  the  several  owners  thereof;  must  spec'ify 
the  particular  partition  proposed  to  be  made;  and  must  lie  verified  . 
bji'  affidavit.  The  court  may  order  notice  of  the  application  to  be 
given  to-  such  persons  as  it  thinks  proiwr. 

Id.,  I  87.  • 

§   1602.    [Ani*d,   1H8CI.]    Conrt  may  authorise  partition. 

If,  after  due  in<iuiry  into  the  merits  of  the  application,  by  a 
reference  or  otherwise,  the  court  is  of  the  opinion  that  the 
interests  of  the  infant,  or  of  the  idiot,  lunatic,  or  habitua! 
drunkard  will  be  promoted  by  the  partition,  it  may  make  an  order 
authorizing  the  petitioner  to  agree  to  the  partition  proposed,  and 
in  the  name  of  the  infant,  or  of  the  idiot,  lunatic,  or  habitunl 
drunkard,  to  execute  releases  of  his  right  and  interest  in  and 
to  that  part  of  the  property  which  falls  to  the  shares  of  the 
other  joint-tenants  or  tenants  in  common.  The  court  may.  in  its 
dis<'retion,  for  the  furtherance  of  the  interests  of  said  infant. 
idiot,  lunatic,  or  habitual  drunkard,  dirt'C^t  partition^  to  be  so 
niaoc  as  to  set  off  to  bini  or  them  his  or  their  share  in  common 
with  any  of  the  other  owners,  proviued  the  consent  in  writing 
thereto  of  sut-h  t»wners  shall  be  first  obtained. 

::   R.  8.  :VW,   3.^1,   M  S7  and  90:  L.   ISSO.   ch.  208. 

:is« 
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f    1S03.  Kfieet  of  rele«i(«M. 

Releases  so  executed  have  the  same  validity  and  effect,  as 
if  they  were  executed  hy  the  person  in  whose  behalf  they  are 
executed,  and  as  if  the  infant  was  of  full  age,  or  the  idiot, 
lunatic,  or  habitual  drunkard  was  of  sound  mind,  and  competeni 
to  manage  his  affairs. 

Id..     II    88a    and  91.    Am'd. 

i    1604.     [Ain*d,    1911,    1016,     1917.}       "When     the    mtm,te    U 
Interented. 

The  people  of  the  state  may  be  made  a   party  defendant  to 
an  action  for  the  partition  of  real  property,  in  the  same  manner 
as   a    private   person.     In   such   a    case   the   summons   must   be 
served  upon  the  attorney-general  who  must  appear  in  behalf  of 
the  people,  but  where  the  people  of  the  state  of  New  York  are 
made  a  party  defendant,  as  herein  provided,  the  complaint  shall 
set   forth,   in   addition  to  the  other  matters  required   to  be  set 
for*h  by  the  code  of  civil  pro<'edure  detailed  facts  showing  the 
nature  and   extent  of  the   interest   in   or  lien  on   the  said   real 
property  of  the  people  of  the  state  of  New  York  and  the  reason 
for  making  the  people  a  party.    Upon  failure  to  state  such  facts, 
the  complaint  shall  be  dismissed,  as  to  the  people  of  the  state 
of  New  York.     The  commissioners  of  the  land  office,  whenever 
they  deem  it  for  the  best  interests  of  the  state,  may  order  the 
treasurer  on  the  warrant  of  the  comptroller  to  pay  off  and  cancel 
any  mortgage,   tax,  or  other  encumbrance,   or  any  amount  due 
thereon,   or   to   acquire   any   undivided   interest,    adverse   to   the 
state,  existing  on  any  lands  belonging  to  the  state,  or  in  which 
the  state  has  an  interest  other   than   the   lien  of  a   tax   under 
article  ten  of  the  tax  law,  to  perfect  in  the  state  a  title  to  any 
such  lands  or  to  protect  the  state's  interest  therein.     In  all  such 
actions  wherein  the  commissioners  of  the  land  office  are  so  em- 
powered the  plaintiff  shall  not  be  entitled  to  costs  if  the  people 
of  the  state   are  made  a  party   defendant,   unless  the   commis- 
sioners of  the  land  office,  after  a  full  presentation  of  the  facts 
to  them  shall  have  determined  before  the  action  of  partition  is 
brought  against  the  state  that  the  interests  of  the  state  did  not 
warrant  their  making  an  order  for  the  payment  or  cancellation 
of   said    mortgage,    lien    or    encumbrance,    or    any    amount    due 
thereon,    or   for    the   acquisition   of   any    outstanding    undivided 
interest  adverse  to  the  state,  or  unless  the  commissioners  of  the 
land  office  shall  have  failed  to  make  such  determination  within 
three  months  after  such   full   presentation   of   facts   shall   have 
been  made  to  them  by  a  verified  statement  in  writing,  and  filed 
with  the  secretary  of  said  commissioners  at  his  office  in  the  city 
of  Albany,  nor  unless  a  certified  copy  of  the  commissioners*  report 
of  partition,  and  of  the  referee's  or  sheriff's  report  of  sale,  in 
case  of  a  sale,  filed  in  the  action  shall  have  first  been  duly  served 
upon  the  attorney-general;  and  in  no  such  case  wherein  the  people 
are  made  a  party  defendant  because  of  an  interest  other  than  the 
lien  of  a  tax  under  article  ten  of  the  tax  law,  shall  any  additional 
allowance    under   sections    thirty-two    hundred    and    fifty-two   or 
thirty-two   hundred  and  fifty-three  of  this  act  be  made   to  the 

plaintiff. 

Id.,  if  02,  93.  am'd.     Am'd  by  L.   1011,  ch.  26:  L.  1916.  eh.  330;  L.  1917. 
eh.  T74,   in  effect  Sept.  1,  1917. 

I  1S9S.  fSxempimed  copy  of  Jadflrment  may  be  recorded. 

An  exemplified  copy  of  the  judgment-roll,  or  of  the  final  judg- 
ment, in  an  action  for  partition,  may  be  recorded,  in  the  office 
for- recording  dt»eds,  in  each  county  in  which  any  real  property 
affected  thereby  is  situated. 

U   1846,    ch.    182.    I    2    (4    Edm.    438). 

3H7 
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ARTICIiB  THIRH. 

Action  for  dower* 

8m.  1096.  LimiUtlOQ  of  action  for  dowor. 

1S07.  Against  whom  action   to  be   brought. 

1598.  Who  maj  be  Joined  aa  defendants. 

1699.  Id.;  where  defendants  claim  in  aereralty. 

leoo.  Damages  may  be  recorered;  how  estimatad. 

«    1601.  Id.;  in  action  against  alienee  of  hnsband. 

1602.  Id.;  where  several  parcels,  etc. 

1603.  Id.;  against  heirs,  etc.,  aliening  land. 

1604.  Action  barred  by  assignment  of  dower. 
1606.  GollusWe  recovery  not  to  prejudice  infant. 

1606.  Complaint. 

1607.  Interlocutory  Judgment  for  admeasurement. 

1608.  Oath  of  commlsaioners,  etc.;  remoral;  filliog  Tacaacf. 

1609.  Dower,  how  administered. 
\610.  Report  thereupon. 

1611.  Setting  aside  report. 

1612.  Fees  and  expenses. 
1618.  Final   Judgment. 

1614.  Plaintiff  may  recover  sum  awarded;  court  may  modify 
1616.  Junior  incmnbrancen;   not  affected  by   admeasurement. 

1616.  Appeal  not  to  stay  execution,  if  undertaking  is  given. 

1617.  Plaintiff  may  consent  to  receive  a  groos  sum. 

1618.  Defendant  may  consent  to  pay  it;  proceedings 

1619.  Interlocutory  judgment  for  sale. 
1690.  Id.;  directing  a  pert  to  be  laid  off. 

1621.  Liens  to  be  ascertained. 

1622.  Id.;  payment  of;  or  sale  subject  to. 
1628.  Beport  of  sale. 
1624.  Final  Judgment  thereon. 
1626.  Certain  provisions  of  article  second  made  applleahle. 

I  1B96.  [Am'd,  1888.]    liimltetiOB  of  ««tion  for  d 

An  action  for  dower  must  be  commenced  bj  a  widow,  withia 
twenty  years  after  the  death  of  her  hnsband;  bnt  If  ahe  !■»  tt 
the  time  of  his  death,  either: 
•  1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  ezecntion  npon  con- 
▼iction  ot  a  criminal  offence,  for  a  term  less  than  for  life; 

The  time  of  such  a  disability  is  not  a  part  of  the  time  limited 
by  this  section.  And  if  at  any  time,  before  snch  claim  of  dower 
has  become  barred  by  the  above  lapse  of  twenty  years,  the  owner 
or  owners  of  the  lands  subject  to  snch  dower,  being  in  possession* 
shall  have  recognized  such  claim  of  dower  by  any  statemeat 
contained  in  a  writing  under  seal,  subscribed  and  acknowledged 
in  the  manner  entitling  a  deed  of  real  estate  to  be  recorded,  or 
if  by  any  judgment  or  dooree  of  a  court  of  record  within  thf 
same  time  and  concerning  the  lands  in  question,  wherein  audi 
owner  or  owners  were  parties,  such  right  of  dower  shall  hate 
been  distinctly  recognised  ns  a  subAisting  claim  against  stid 
lands,  the  time  after  the  death  of  her  husband,  and  preTioof 
to  such  acknowledgment  in  writikig  or  such  recognition  bj 
judgment  or  decree,  is  not  a  part  of  the  time  limited  by  tliii 
section. 

1  R.  8.  742,  i  18  (1  Bdm.  608). 

I  169T.  AiTAinat  fvlioin  aotion  to  be  bronarlit. 

Where  the  property,  in  which  dower  is  claimed.  Is  actQaOf 
occupied,  the  occupant  thereof  must  be  mnde  defendant  In  tlie 
action.    Where  it  is  not  so  occunWd.  the  fiction  most  be  ^roo^ 
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apruinst  some  person  oxerclsiii}*  acts  of  ownership  thereupon,  or 
claiming  title  thereto,  or  an  interest  therein,  at  the  time  of  the 
commencement  of  the  action, 
fiee  I  1502,  ante. 

I  15d8.  [Am'd,  1013.]     'Who  mar  be  Joined  an  defendants. 

1.  In  either  of  the  cases  specified  in  the  last  section,  any 
other  person,  claiming  title  to,  or  the  right  to  the  possession  of, 
the  real  property  in  which  dower  is  claimed,  may  be  joined 
as  defeadant  in  the  action. 

2.  The  people  of  the  state  of  New  York  may  be  made  a  party 
defendant  in  an  action  for  dower  where  the  people  of  the  state 
of  Xew  York  have  an  interest  in  or  a  lien  upon  the  lands 
affected  thereby,  in  the  same  manner  as  a  priyate  person,  in 
such  a  case  the  summons  must  be  served  upon  the  attorney- 
general,  who  must  appear  in  behalf  of  the  people.  But  where 
the  people  of  the  state  of  New  York  are  made  a  party  defend- 
ant, as  herein  provided,  the  complaint  shall  set  forth,  in  addition 
to  the  other  matters  required  to  be  set  forth  by  the  code  of 
civil _  procedure,  detailed  facts  showing  the  particular  nature  of 
the  interest  in  or  the  lien  on  the  said  real  property  of  the  people 
of  the  state  of  New  York  and  the  reason  for  making  the  people 
a  party  defendant.  ^  Upon  failure  to  state  sucn  facts  the  com- 
olaint  shall  be  dismissed  as  to  the  people  of  tne  state  of  New 
York. 

See  fl  452,  1503.  ante.     Am'd  L.  1013,  ch.  TTS.  In  effect  Sept.  1,  1913. 

I  1680k  Id.|  iFvhere  defendants  claim  jA  •iievevaltr- 

In  an  action  to  recover  dower,  in  a  distinct  parcel  of  real 
property  of  which  the  plaintiff's  husband  died  9ei2(^l,  or  in  all 
the  real  property  which  ue  aliened  by  one  conveyance,  all  the 
IK'rsons  in  possession  of,  or  claiming  title  to,  the  pi*operty,  or 
any  part  thereof,  may  be  made  defendants,  although  they 
posses?  or  claim  title  to  ditterent  portions  thereof  in  severalty. 

I  lOOO.  BamAfrea  may  be  recovered;  how  entlmated. 

Where  a  widow  recovers,  in  an  action  therefor,  dower  in 
property,  of  which  her  husband  died  seized,  she  may  also  ri  cover, 
in  the  same  action,  damages  for  withholding  her  dower,  to  the 
amount  of  one-third  of  the  annual  value  of  the  mesne  profits  of 
the  property,  with  interest;  to  be  computed,  where  the  action  is 
against  the  heir,  from  her  husband's  death,  or,  where  it  is 
against  any  other  person,  from  the  time  when  she  demanded 
her  dower  of  the  defendant;  and  in  each  case,  to  the  time  of 
the  trial,  or  application  for  judgment,  as  the  case  may  be;  but 
not  exceeding  six  years  in  the  whole.  The  damages  shall  not 
include  any  thing  for  the  use  of  permanent  improvements,  made 
after  the  death  of  the  husband. 

1  B.  &  7-12.  II  10,  20  and  21  (1  Edm.  604). 

S  lOOl.  Id. I  la  action  asalnst  alienee  of  hnMband. 

Where  a  widow  recovers  dower,  in  a  case  not  specified  in  the 
last  section,  she  may  also  recover,  in  the  same  action,  damages 
for  withholding  her  dower,  to  be  computed  from  the  commeuce- 
toent  of  the  action;  but  they  shall  not  include  any  thing  for  the 
use  of  permanent  improvements,  n}ade  since  the  property  was 
aliened  by  her  husband.  In  all  other  respects,  the  same  must 
De  computed  as  prescribed  in  the  last  section. 
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f  10O2.  Id.  I  ^FThere  aeTeral  parcels,  etc. 

The  lust  two  seftious  do  not  uuthorize  tht-  recovery,  against  a 
defendant  who  is  joined  with  others,  of  damages  for  withholdias 
dower,  in  any  portion  of  the  property  not  occupied  or  claimed 
by   him. 

See  SI  1G98  and  1399,  antp. 

f  1608.  Id.  I  avAinat  helm,  ete.,  alienliiflr  land. 

Where  a  widow  recovers  dower  in  real  property  aliened  by 
the  heir  of  her  husband,  she  may  recover,  in  a  separate  action 
Hgaintrt  him,  her  damages  for  withholding  her  dower,  from  the 
time  of  the  death  of  her  husband  to  the  time  of  the  alienation, 
not  exceeding  six  years  m  the  whole.  The  sum  recovered  from 
him  must  be  deducted  from  the  sum,  which  she  would  otherwifse 
be  entitled  to  recover  from  the  grantee;  and  any  sum  recovered 
as  damages  from  the  grantee,  must  be  deducted  from  the  sum, 
which  she  would  otherwise  be  entitled  to  recover  from  the  heir. 

1  R^  8.  743,  f  22  (1  Edm.  694). 

I  1004.  Action  bijirred  by  aastfrnment  of  do^wer. 

The  acceptance,  by  a  widow,  of  an  assignment  of  dower,  in 
satisfaction  of  her  claim  upon  the  property  in  question,  bars  an 
action  for  dower,  and  may  be  pleaded  by  any  defendant. 

Id.,  I  23. 

f  1005.  Collusive  recovery  not  to  prejudice  Infant. 

Where  a  widow,  not  having  a  right  to  dower,  recovers  dower 
against  an  infant,  by  the  default  or  collusion  of  his  guardian, 
the  infant  shall  not  be  prejudiced  thereby;  but  when  he  comes 
of  full  age,  he  may  bring  an  action  of  ejectment  against  the 
widow,  10  recover  the  property  so  wrongfully  awarded  for  dower, 
with  damages  from  the  time  when  she  entered  into  possession, 
although  that  is  more  than  six  years  before  the  commencement 
of  the  action. 

Id.,   f  24,  am'd. 

1  1600.  Complaint.  '^ 

The  complaint,  in  an  action  for  dower,  must  descr«ue  the 
property,  as  prescribed  in  section  1511  of  this  act;  and  must  set 
forth   the  name   of  the   plaiutifit^s   husband. 

2  U.  8.  301.  S  10  (2  RUm.  313),  am'd.     See  |  1499.  ante. 

i  1C07.  Interlocutory  Judarment  for  admeaaurement. 

If  the  defendant  makes  default  in  appearing  or  pleading;  or 
if  the  right  of  the  plaintiff  to  dower  is  not  disputed  by  the 
answer;  or  if  it  appears,  by  the  verdict,  report,  or  decision  npon 
a  trial,  that  the  plaintiff  is  entitled  to  dower  in  the  real  pro|)ert5 
described  in  the  complaint,  un  interlocutory  judgment  must  be 
rendered;  which,  except  us  otherwise  prescribed  in  this  article, 
must  direct  that  the  plaintiffs  dower  in  the  property,  partica- 
larly  describing  it,  be  admeasured  by  a  referee,  designated  in 
the  judgment,  or  by  three  reputable  and  disinterested  freeholders, 
designated  therein,  as  cnmuiissioners  for  that  pur|)Ose. 

nuKiMl  on  2  R.  S.  311,  {  53 ;  Id.  449  (2  Edm.  320,  511). 

I  lOOH.  Oath  of  commliisloners,  etc.;  ren&OTal|  ftllfac 
vacnney.  * 

Each  of  the  commissioners,  or  the  referee,  as  the  case  requires, 
must,  before  entering  upon  tlie  execution  of  his  duties,  subscribe 
and  take  an  oath,  before  an  otiicer  specified  in  sectitm  842  of  this 
act,  to  the  effect,  that  he  will  faithfully,  honestly  and  inipartiallT 
discharge  the  trust  reposed  in  h!i:i.  The  oath  must  he  tiliMi  with 
the  clerk,   before  a   conunissini2<>r   or   a   referee   enters  upon  the 
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execution   of  his  duties.     The  court  maj*,  at  any  time,  remove 

the   referets  or  either  of  the  commissioners.     If  either  of  them 

a.es,  resigns,  or  neglects  or  refuses  lo  serve,  or  is  removed,  the 

court    may,   from   time   to   time,   appoint   another   person   in   his 

place. 

2  It.   S.  480,  II  11  and  12  (2  Edm.  512),  am'd.     Sc>e  i  1550.  ante. 

1  IGOO.  Do'wer,  hew  admeamired. 

The  referee  or  the  commissioners  must  execute  their  duties  in 
the   following  manner: 

1.  They  must,  if  it  is  practicable,  and,  in  their  opinion,  for 
the  bc^st  interests  of  all  the  parties  concerned,  admeasure  and 
lay  off,  as  speedily  as  possible,  as  the  dower  of  the  plaintiff,  a 
distinct  parcel,  constituting  the  one-third  part  of  the  real  prop- 
erty of  which  dower  is  to  be  admeasured,  designating  the  part 
so  laid  o£f  by  posts,  stones,  or  other  permanent  monuments. 

2.  In  making  the  admeasurement,  they  must  take  into  con- 
sideration any  permanent  improvements,  made  upon  the  real 
property,  after  the  death  of  the  plaintiff's  husband,  or  after  the 
alienation  thereof  by  him;  and,  if  practicable,  those  improvements 
most  be  awarded  within  the  part  not  laid  off  to  the  plaintiff;  or, 
if  it  is  not  practicable  so  to  award  them,  a  deduction  must  be 
made  from  the  part  laid  off  to  the  plaintiff,  proportionate  to  the 
benefit  which  she  will  derive  from  so  much  of  those  improve- 
ments, as  is  included  in  the  part  laid  off  to  her. 

3-  If  it  is  not  practicable,  or  if,  in  the  opinion  of  the  referee 
or  commissioners,  it  is  not  for  the  best  interests  of  all  the  parties 
concerned,  to  admeasure  and  lay  off  to  the  plaintiff  a  distinct 
parcel  of  the  property,  &s  prescribed  in  the  foregoing  subdivisions 
of  this  section,  they  must  report  that  fact  to  the  court. 

4.  They  may  employ  a  surveyor,  with  the  necessary  assistants, 
to  aid  in  the  admeasurement. 

2  R.  S.  489,  I  13.  as  am'd  by  L.  1869,  cb.  433,  |  1. 

f  1<>10.  Report  thereupon. 

AH  the  commissioners  must  meet  together  in  the  perform <i&j«e 
of  any  of  their  duties;  but  the  acts  of  a  majority  so  met  are 
valid.  The  referee,  or  the  commissioners,  or  a  majority  of  them, 
must  make  a  full  report  of  their  proceedings,  specifying  therein 
the  manner  in  which  they  have  discharged  their  trust,  with  the 
items  of  their  charges,  and  a  particular  description  of  the  portion 
admeasured  and  laid  off  to  the  plaintiff;  or,  if  they  report  that 
it  is  not  practicable,  or,  in  their  opinion,  it  is  not  for  the  best 
interests  of  all  the  parties  concerned,  to  admeasure  and  lay  off  a 
distinct  parcel  of  the  propertj*,  of  which  dower  is  to  be  admeas- 
ured, they  must  state  the  reasons  for  that  opinion,  and  all  the 
facts  relating  thereto.  The  report  must  be  acknowledged  or 
proved,  and  certified,  in  like  manner  ns  a  deed  to  be  recorded, 
and  must  be  filed  in  the  office  of  the  clerk. 

Id.,  S  13,  am'd  bj  L.  1869,  ch.  438,  S  2. 

i  1611.  .Settlnir  anide  report. 

Ujion  the  application  of  any  party  to  the  action,  and  upon 
good  cause  shown,  the  court  may  set  aside  the  report,  and,  if 
ncK'essary,  may  api)oint  new  commissioners,  or  a  new  referee, 
who  must  proceed,  as  prescribed  in  this  title,  with  respect  to 
those  first   appointed. 

Id.,  I  16,  am'd. 

I  1612B.  V^^H  and  expensen. 

The  fees  and  expenses  of  the  commissioners,  or  of  the  referee, 
including  the  expense  of  a  survey,  when  it  is  made,  must  be  taxed 
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tinder  the  direction  of  the  court:  and  the  amount  thereof  nmj«t 
be  paid  by  the  phiiutiff,  and  allowed  to  her,  upon  the  taxatif»n 
of  her  costs. 

Substltutid  for  i(J.,  i  25.     Sec  f  155o,  ante. 

I  101:1.  Final  Jadarment. 

Upon  the  report  being  confirmed  by  the  court,  final  jiid^nnent 
must  be  rendered.     If  the  referee  or  commissioners  have  adiu ens- 
ured and  laid  off  to  the  plaintiff  a  distinct  parcel  of  the  pn>i>ertT, 
the  judgment  must  award  to  her,  during  her  natural  life,  the  pos- 
session of  that  parcel,  describing  it,  subject  to  the  payment   of 
all    taxes,    assessments,    and   other   charges,    accruing    then^upon 
after  she  takes  possession.     If  the  referee  or  the  commissioners 
report,  that  it  is  not  practicable,  or  that,  in  his  or  their  opinion, 
it  is  not  for  the  best  interests  of  all  the  parties  concerned,  so  to 
admeasure  and  lay  off  a  distinct  parcel  of  the  property,  the  final 
judgment  must  direct,  that  a  sum,  fixed  l^y  the  court,  and  speci- 
fied  therein,  equal  to  one-third   of  the  rental  value  of   the  real 
property,  as  ascertained  by  a  reference  or  otherwise,  be  paid  to 
the  plaintiff,  annually  or  oftener,   as  directed  in  the  jadgment 
during  her  natural  life,  for  her  dower  in  the  property;  and  that 
the  sum  so  to  be  paid,  be  and  remain  a  charge  uiion  the  prop< 
erty,    during    her    natural    life.     The    final    judgment    may    also 
award  damages  for  the  withholding  of  dower. 

See  2  R.  S.  489,  {  18,  and  L.  18G0,  ch.  133,  |  3  (7  Edm.  449). 

I   1014.  Plaintiff  mnx  recover  nnm   atrarded)  court  atay 
modify  JailKsnent. 

The  plaintiff  may,  from  time  to  time,  maintain  an  aetimi 
against  the  owner,  or  a  person  who  was  tlie  owner  of  the  prop- 
erty, to  recover  any  instalment  of  the  sum,  so  awanied  to  her 
for  her  dower,  which  became  due  during  his  ownership,  and 
remains  unpaid.  Or,  if  an  instalment  remains  due  and  unpaid, 
sho  may  maintain  an  action  to  procure  a  sale  of  the  property, 
and  enforce  the  payment  of  the  Instalments,  due  and  to  l>ec«»ine 
due,  out  of  the  proceeds  of  the  sale.  Such  an  action  must  he 
conducted,  as  if  the  charge  upon  the  real  property  was  a  mort- 
gage to  the  same  effect.  If,  at  any  time,  it  is  made  to  api^ear  to 
the  court,  that  the  rental  value  of  the  real  proi)erty  has  muteri- 
ally  increased  or  diminished,  the  court  may,  by  an  order,  to  be 
made  upon  notice  to  all  the  pHprsons  interested,  modify  the  final 
Judgment,  by  increasing  or  diminishing  the  sum  to  ne  paid  to 
the  plaintiff. 

L.  1SC9^  ch.  433,  {  S. 

I  101B.  Junior  incambrancem )  not  affected  by  adatcAaare- 
nient. 

Where  a  portion  of  the  property  is  admeasured  and  laid  off 
to  the  plaintiff  as  lier  dower,  a  lien,  which  is  inferior  to  the 
plaintiff's  right  of  dower,  attaches,  during  the  life  of  the  pliin- 
tiff,  to  the  residue,  or  to  the  portion  or  share  of  the  residue 
which  was  subject  to  it,  as  if  the  portion  laid  off  to  the  plain- 
tiff had   not   been  a  i>art  of  the  property. 

L.  1H70.  eh.  717.  {  2,  ani'd  by  L.  1MT4,  ch.  25b  (8  Bdm.  SaO). 

I  1010.  Appeal  not  to  Ktny  execvtioa,  if  nadertmklav  <■ 
siveu. 

An   appeal   from  n   final   judgment,  awarding  to  the  plaintiff 

possession  of  the  part  admeasured  and  hiid  off  to  her,  does  Dot 

stay  tlie  execution   thereof,   uii'ess  the  court,  or  a  judge  thereof, 

grants  an  or(h'r  riiroct'iig  such  a  stay.     Such  an  order  ahnll  n^t 

be  granted,   if  an   undertaking   is  given  on  the  part  of  tJie  re- 
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apondent,  with  one  or  more  sureties,  approTcd  by  the  court,  or 
a  judge  thereof,  to  the  sfifect  that,  if  the  judgment  appealed  from 
is  reversed  or  modified,  and  restitvtion  is  awarded,  slie  will  pay, 
to  tlie  person  entitled  thereto,  the  value  of  the  use  and  occupa- 
tion of  the  part  so  admeasured  and  laid  off  to  her,  or  of  the 
Sortiou,  restitution  of  which  is  awarded,  during  the  time  she 
olds  possession  thereof/  by  virtue  of  the  judgment. 
li.   1800.  cb.  483,  9  4  (7  Bdm.  450).    See  §»  1881,  1362. 

4 

f   X9X7*  Plalntiir  iii»r  oonaent  to  receive  a  ffrosa  sum. 

In  an  action  for  dower,  the  plaintiff  may,  at  any  time  before 
an  interlocutory  judgment  is  rendered,  by  reason  of  the  defend- 
ant's default  in  appearing  or  pleading,  or,  where  an  issue  of 
fact  is  joined,  at  any  time  before  the  commencement  of  the  trial, 
file  with  the  clerk,  a  consent  to  accept  a  groan  sum,  in  full  satis- 
faction and  discharge  of  her  right  of  dower  In  the  real  property 
described  in  the  complaint.  Such  a  consent  must  be  in  writing, 
and  acknowledged  or  proved,  and  certified,  in  like  manner  as  a 
deed  to  be  recorded.  A  copy  thereof,  with  notice  of  the  filing, 
mnst  be  served  upon  each  adverse  party  who  has  appeared,  or 
who  appears  after  the  filing. 

I^  18T0.  ch.  nT,  I  1  (7  Edm.  771).  am'd. 

S    1018.   Defendant  may    consent   to   paT  it|   proceedlnflrs 


At  any  time  after  a  consent  is  filed,  as  prescribed  in  the  last 
section,  and  before  an  interlocutory  judgment  is  rendered,  any 
defendant  may  apply  to  the  court,  upon  notice,  for  an  order 
granting  him  leave  to  pay  such  a  gross  sum.  Thereupon  the 
court  may,  in  its  discretion,  and  upon  such  terms  as  jurtice  re- 
quires, ascertain  the  value  of  the  plaintifTs  right  of  dower  in  the 
property,  by  a  reference  or  otherwise,  anil  malke  an  ord^ :%  direct- 
ing payment,  br  the  applicant,  of  the  sum  so  ascertained,  within 
a  time  fixed  by  the  order,  not  exceeciing  sixty  days  after  service 
of  a  copy  thereof;  and  directing  the  execution  by  the  plaintiff 
of  a  release  of  her  right  of  dower,  upon  receipt  of  the  raouoy. 
Obedienco  to  the  order  may  be  enforced,  either  by  punishment 
for  contempt,  or  by  striking  out  the  pleading  of  the  offending 
pnrtv.  and  rendering  judgment  against  him  or  her  or  in  both 
modes. 

I  1619.  Intcrloentory  Jndpcment  for  nale. 

Where  the  plaintiff's  consent  has  been  filed,  as  prescribed  in 
tho  last  section  but  one.  and  she  is  entitled  to  an  interlocMtory 
judginojit  in  the  action,  the  court  mnst,  UDon  the  apnlif^a^ion  of 
either  party,  ascertain,  by  reference  or  otherwise,  whether  a  dis- 
tinct parcel  of  the  property  can  be  admeasured  and  laii  off  to 
the  plaintiff,  as  tenant  in  dower,  without  material  injury  \o  the 
interests  of  the  parties.  If  it  appears  to  the  court,  that  a  distinct 
parcel  cannot  be  so  admensured  and  laid  off,  the  interlocutory 
judgment  must,  except  in  the  case  specified  in  the  next  section. 
direct  that  the  property  be  sold  by  the  sheriff,  or  by  a  referee 
designated  therein;  and  that,  upon  4he  confirmation  of  the  sale, 
each  party  to  the  action,  and  every  person  deriving  title  from, 
through,  or  under  a  party,  after  the  filing  of  the  judgment-roll, 
or  of  a  notice  of  the  pendency  of  the  action,  as  prescribed  in 
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articio  ninth  of  this  title,  bv  barrod  of  and  from  any  riKht,  title, 
or  interest  in  or  to  the  property  sold. 
L.  187U,  ch.  717,  if  1  and  3,  aiu'd. 

I  1020.   Id.)  direct Infr  a  pmrt  to  bo  laid  off. 

In  a  case  specitied  iu  section  1(517  of  this  act,  where  the  pmp- 
erty,  or  a  part  thereof,  consists  of  one  or  more  vacant  or  unim- 
proved lots,  the  plaintiff*s  consent  may  contain  n  stipulation  to 
take  a  distinct  parcel,  out  of  those  lots,  in  lieu  of  a  ^ross  sum. 
In  that  case,  the  interlocutory  judgment,  instead  of  directinf?  a 
sale,  ma5'  direct  if  it  appears  to  be  just  so  to  do,  that  commis- 
sioners be  ni)pointed  to  admeasure  and  lay  off  to  the  plaintiff  a 
distinct  puree),  out  of  the  vacant  or  unimproved  lots;  and,  if 
there  is  any  other  property,  that  it  be  sold,  and  a  j^rosH  sum  be 
paid  to  her  out  of  the  proceeds  thereof,  as  prescribed  iu  the  next 
three  sections.  The  plaintiff's  title  to  each  distinct  parcel,  ad- 
measured and  laid  off  to  her,  as  prescribed  in  this  section,  is 
that  of  an  estate  of  inheritance  in  fee  simple.  In  adnieusuriug 
and  Inyinj?  off  the  same,  the  conunissioners  must  consider  quan- 
tity and  quality  relatively,  according  to  the  value  of  the  plain- 
tiff's right  of  dower  in  the  vacant  or  unimproved  lots,  out  of 
which  the  admeasurement  is  to  be  made;  which  must  be  ascer- 
tained, in  proportion  to  the  value  of  those  lots,  as  prescribed,  io 
the  next  three  sections,  for  fixing  a  gross  sum  to  be  paid  to  her 
out  of  the  proceeds  of  a  sale. 

Id.,  I  G. 

I  K121.    [Ani*d,    1014.]      Llenn   to   be   aacertalned. 

Before  an  interlocutory  judgment  is  rendered  for  the  sale  of 
the  property,  the  court  must  direct  a  reference  to  ascertain 
whether  auj'  person,  not  a  party,  has  a  lien  upon  the  property, 
or  any  part  thereof.  But  the  court  may  direct  or  dispense  with 
such  reference,  in  its  discretion,  where  a  party  produces  a  search, 
certified  by  the  clerk,  or  by  the  clerk  and  register  as  the  case 
requires,  of  the  county  where  the  jiroperty  is  situated:  and  it 
appears  therefrom,  and  by  the  affidavits,  if  any.  produced  there- 
with, that  there  is  no  such  outstanding  lien.  Except  as  other- 
wise expressly  prescribed  in  this  article,  the  proceedings  upon 
and  subsequent  to  the  reference  must  be  the  same,  as  prescril>ed 
in  article  second  of  this  title,  where  a  reference  is  made  as 
prescribed  in  section  15(51  of  this  act. 

Id..  I  2,  amM  by  1..  1874.  cb.  258  (9  Ediu.  880).  Am'd  hy  U  1014. 
ch.  348.  in  efTect  Sept.   1,   1914. 

f  1622.  Id.)  payment   of|  or  wale  nabject  to. 

Where  the  interlocutory  judgment  directs  a  sale,  if  the  right 
of  dower  of  the  plaintiff  is  inferior  to  any  other  lieu  upon  the 
property,  the  judgment  may,  in  the  discretion  of  the  court,  direct 
that  the  jjroperty  be  sold  either  subject  to  the  lien,  or  discharged 
from  the  lien;  and.  in  the  latter  case,  that  the  officer  making  the 

sale  pay  the  amount  of  the  lien,  out  of  the  proceeds  of  the  sale. 
Id.,  f  4. 

f  102.'t.   Report   of  sale. 

Immediately  after  completing  the  sale,  and  executing  the  proper 
conveyance  to  the  purchaser,  the  otficer  making  the  sale  must 
make  and  file  with  the  t'lerk  a  report  thereof,  showing  the  name 
of  the  purchaser,  and  the  purchase-price  paid  by  him,  or,  if  the 
property  was  sold  :n  par<"els^  the  name  of  each  purchaser,  and 
the  price  and  a  description  of  the  parcel  sold  to  him;  the  sums 
which  tln'  officer  lias  paid  out  of  the  proceeds  of  the  sale,  pur- 
suant to  the  interlocutory  judgment;  the  jnirpose  for  which  each 
payment    was   made;   the  amount    and   items  of  his   fees  and  ex- 
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^oses;  and  the  net  amount  of  the  proceeds,  after  deducting  the 
payments. 

L.  1810.  ch.  717,  f  5. 

I  leM.  Final  Jadarmeat  thereon. 

Upon  confirming  the  sale,  the  court  must  ascertain,  by  a  refers 
ence  or  otherwise,  the  rights  and  interests  of  each  of  the  parties 
in  and  to  the  proceeds  of  the  sale,  and  also  what  gross  sum  of 
money  is  equal  to  the  ralue  of  the  plaintiff*s  dower  iu  the  net 
proceeds  of  the  sale,  calculated  upon  the  principles  applicable  to 
life  annuities.  The  court  must  thereupon  render  finai  judgment, 
confirming  the  sale,  and  directing  that  the  gross  sum  so  ascer- 
tained be  paid  to  the  plaintiff,  in  full  satisfaction  of  her  right  of 
dower;  and  that  the  remainder  of  the  proceeds  of  the  sale  be 
distributed  among  the  persons  entitled  thereto. 

U.,  i  6,  am'd. 

f  1026.  Certain  proTlslono  of  article  seooad  made  ap« 
pUeable. 

The  provisions  of  article  second  of  this  title,  relating  to  a  sale 
made  as  prescribed  in  that  article,  and  to  t lie  distribution,  invest- 
ment, and  care  of  the  proceeds,  npply,  as  far  ns  they  are  appli- 
cnhle.  to  a  8n?e  mnde  as  prencrihori  In  this  article,  and  to  the 
distribution  of  the  proceeds  of  a  sale,  as  prescribed  in  the  last 
section. 

See  if  1S8D-1586.  ante. 

SOS 
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▲RTICLB  FOURTH. 

Action  to  foreclose  a  mortgage. 

Sec.  1C26.  Final  Jwlgm<Mit;  what  to  contain.  «  ^     ^  ^.^ 

1027.  Penton   liabh>    for    tuurtgafire   doht   may    be   made  OTfmmat*   #tc>| 

when  people  uf  »tate  may  be  tnuUe  a  party. 
I(t28^  Otbor  uctioiis  for  uiortgago  dobt,   when  prohibited 
1629.  Complaint   to  i^uWq  wluther  such   action  brought. 
KK^O.  If  Jiidguifrnt  rendered  then'ln.  execution  must  be  retnmaC* 
KISI.   Notice  of  pcndcucy  of  action  to  be  fllod. 
10a2.  Effect  of  couvcyui:i-e  UIH>U  aulu. 
Ifi33.  DlsixiBitlou  of   BuriJlus. 

1»W4.  When  complrlnt  to  be  dlsm|j«srd  on  parm(>nt  of  eum  aofk 
leas.  Pa.vment  aft<»r  judgment:    when  procoedlng*  to  be  attyeda 
1636.  When  part  only  of  the  proi>orty  to  l«  aold* 
1<^7.  When  the  wuole  i>roiierly  may  be  »old. 

{   1G2(}.  Final  jad.'-monti  i(%'hat  to  contatn. 

In  an  notion  to  foro<V»so  a  niortjeraire  upon  real  prr>T><*rty.  ff  tli# 
I^.aiutiff  becomes  ontitlod  to  fiual  jucl;?mcnt,  it  uium  direct  the 
MuW  of  the  pr  )iiert.v  ii.  irtu'nr^d,  or  of  snch  part  thereof  ts  is 
giifficient  to  (lis  !:n »•?:(*  tlie  ni  jrtpi^re  debt,  the  expensea  of  the 
sale,  and  the  eonts  of  the  aetion. 
2  R.   8.   191.   {   191   (2  Edm.   100). 

I  1«2T.  [Aro*d,  1(iaO,  IfMIK,  1A11,  1»18,  1t»l«,  1917.]  Per* 
Hon  liable  f«r  nAortMue'e  dvbt  «•!«>'  u«  mnde  d«fendA«t« 
etc.;  ivhen  people  of  state  u&uy  be  made  a  party. 

1.  ^An^'  person  who  is  liable  to  the  plaintiff  for  the  payment  of 
the  debt  secured  by  the  mortgage  may  be  made  a  defendant  in 
the  action;  and  if  he  has  appeared  or  has  been  personally  serTed 
with  the  summons,  the  final  judgment  may  award  payment  by 
him  of  the  residue  of  the  debt  remaining  unsatisfied,  after  a  sale 
of  the  mortgaged  property,  and  the  application  of  the  proceeds, 
pursuant   to    the    directions    containe<l    therein. 

2.  The  people  of  the  state  of  New  York  may  be  made  a  party 
defendant  to  an  action  for  the  foreclosure  of  a  mortgage  on  real 
property,  where  the  people  of  the  state  of  New  York  have  an 
interest  in  or  a  lien  on  the  said  real  property  subsequent  to  the 
lien  of  the  mortgage  sought  to  be  foreclosed  in  said  action,  in 
the  same  manner  as  a  private  person.  In  such  a  case  the  suffi- 
mons  must  be  served  upon  the  attorney-general,  who  must  appear 
in  behalf  of  the  people,  but  where  the  people  of  the  state  of 
New  York  are  made  a  party  defendant,  as  herein  provided,  the 
complaint  shall  set  forth,  in  addition  to  the  other  matters 
required  to  be  set  forth  by  the  code  of  civil  procedure  detailed 
facts  showing  the  particular  nature  of  the  interest  in  or  toe 
lien  on  the  waid  real  property  of  the  people  of  the  state  of  New 
York,  and  the  reason  for  making  the  people  a  party  Mefendaut. 
I'pnn  failure  to  state  such  facts,  the  complaint  shall  be  dis- 
missed as  to  the  i>eople  of  the  state  of  New  York.  The  com- 
missioners of  the  land  oftice.  whenever  they  deem  it  for  the 
best  interests  of  the  state  may  order  the  treasurer,  on  the  war- 
rant of  the  comptroller,  to  pay  off  and  cancel  any  mortga^re,  or 
encnmbrance  or  any  amount  due  thereon  existing  on  any  lands 
belonging:  to  the  state,  or  in  which  the  ?tate  has  an  intere?* 
other  than  the  Vwn  of  a  tax  under  article  ten  of  the  tax  law. 
to  perfect  in   the  state  a   title   to  any  such  lands  or  to  protect 
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the  stale's  intoroHts  thprein.  In  all  such  actions  whorein  the 
c«)iumi8«ionor5  of  the  land  office  ate  so  einpoworod,  the  plaintiff 
shall  not  be  entitled  to  costs  if  the  people  of  the  state  are  made  a 
party  defendant,  unless  the  commissioners  of  the  land  office, 
after  a  full  presentation  of  the  farts  to  them,  shall  have  deter- 
mined before  the  action  of  foreclosure  is  brouRht  against  the 
state  that  the  interests  of  the  state  did  not  warrant  their  making 
an  order  for  the  payment  or  cancellation  of  said  mortgage,  or 
encumbrance  or  any  amount  due  thereon,  or  unless  the  commis- 
sioners of  the  land  office  shall  have  failed  to  make  such  deter- 
mination within  three  months  after  such  full  prefsentation  of 
facts  shall  have  been  made  to  them  by  verified  statement  in 
writing,  and  duly  Hied  with  the  secretary  of  said  c»)m!nissioners 
at  his  office  In  the  city  of  Albany,  nor  unless  a  certified  c«>py  of 
the  referee's  or  sheriCTs  reinvrt  of  «ale  filed  in  the  action  shall 
have  first  been  duly  served  up«(Mi  the  attoniey-^roneral;  and  in  no 
case  wherein  the  people  are  made  a  party  defendant  because  of 
an  interest  other  than  a  lien  uttdet*  artlt*le  ten  of  the  tax  law. 
shall  any  additional  allowance  under  seetlons  three  thousand 
two  hundred  fifty-two  or  thp^  thoiim&iid  two  hundred  fifty -three 
of  this  act  be  made  to  the  plaintiff. 

Subd.  am'a  by  U  191S.  rh.  331,  U  1917,  eta,  esn  «nd  77.1.  In  effect 
Sept.  1.  1017.  The  additional  cbautfes  made  by  L.  1917,  cli.  6S5  are 
not    Inserted. 

3.  In  all  cases  where,  prior  to  September  first,  nineteen  hundred 
and  eight,  the  attorney-general  shall  have  appeared  in  behalf  of 
the  people  of  this  state,  in  an  action  for  the  foreclosure  of  a 
mortgage,  such  appearance  sliall  ^be  as  valid  and  effectual^  as 
though  chapter  two  hundred  and  eighty-four  of  the  laws  of  nine- 
te<»n  hundred  and  eight  had  been  m  force  at  the  time  of  such 
appearance,  whether  such  actions  were  pending  or  concluded 
when  such  chapter  took  effect,  anything  in  such  chapter  to  the 
contrary  notwithstanding,  provided,  however,  that  nothing  herein 
contained  shall  affect  the  right  or  title  of  any  person  claiming 
such  real  property  under  letters  patent  issued  by  the  people  of 
the  state,  for  a  valuable  consideration  before  this  act  snail  take 
effect. 

Id.,  II  132  and  154,  and  Co.  Proc.,  part  of  I  167.  L.  1899.  ch.  528;  U 
1«»,   ch.   2»4;  L.   1911,  ch.  25;  L.   1912,   ch.  S8S.     In  effect  Sept.   1,   1912. 


f   16S8.  Other    aetiona    for    mortsmse    deht,     irliem 
htblted. 

While  an  action  to  foreclose  a  mortgage  upon  real  property  is 
pending  or  after  final  judgment  for  the  plaintiff  therein,  no  other 
action  shall  be  commenced  or  maintained,  to  recover  any  part 
of  ih(t  mortgage  debt,  without  leave  of  the  court  in  which  the 
former  action  was  brought. 

H.,  I  ita. 

I    I02f>»  romplalnt  to  atate  whether  «vch  action  bronsJU. 

The  complaint,  in  an  action  to  foreclose  a  mortgage  upcm  real 
property,  must  state,  whether  any  other  action  has  been  bronght 
to  recover  any  part  of  the  mortgage  debt,  and,  if  so,  whether 
any  part  thereof  has  been  collected. 

M..   f   166. 

I    lltSIO.  tt  Jttdimieiit  rendered  tKereln,  exeetrtlon  mtiat  be 


Where  final  judgment  for  the  plaintifT  has  Ixon  remlered,  in  an 
action    to    recover    any    part    of    the    mortgage    debt,    an    action 

3»7 
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shall  not  be  commenced  or  maintained  to  foreclose  the  morUS^S^* 
unless  an  execution  against  the  property  of  the  defendant  has 
been  issued,  upon  the  judgment,  to  the  sheriff  of  the  county 
where  he  resides,  if  he  resides  within  the  State,  or,  if  he  resude« 
without  the  State,  to  the  sheriff  of  the  county  where  the  juds- 
ment-roll  is  filed;  and  has  been'  returned  wholly  or  partlj 
unsatisfied. 
2  R.  8.  191.  i  156.    See  f  1432. 

I  1631.  Notice  of  pendeaey  of  aetlon  to  be  flled. 

The  plaintiff  must,  at  least  twenty  days  before  a  final  judg- 
ment directing  a  sale  is  rendered,  file,  in  the  clerk's  ofllce  of  eaili 
county  where  the  mortgaged  property  is  situated,  a  notici*  of  the 
pendency  of  the  action,  as  prescribed  in  section  1670  of  this  act; 
which  must  specify  in  addition  to  particulars  required  by  that 
section,  the  date  of  the  mortgage,  the  parties  thereto,  and  the 
time  and  place  of  recording  it. 
Co.  Proc.,  part  of  |  182.    See  Role  90. 

1  1«32.  IQIIect  of  coBTeyance  upon  sale. 

A  conveyance  upon  a  sale,  made  pursuant  to  a  final  Judgment. 
In  an  action  to  foreclose  a  mortgage  upon  real  property,  vtsis  in 
the  purchaser  the  same  estate,  only,  that  would  uaTe  vested  in 
the  mortgagee,  if  the  equity  of  redemption  had  been  fureclutfed. 
Such  a  conveyance  is  as  valid,  as  if  it  was  executed  by  the  mort- 
gagor and  mortgagee,  and  is  an  entire  bar  against  each  of  them, 
and  against  each  party  to  the  action  who  was  duly  summoned, 
and  every  person  claiming  from,  through  or  under  a  party,  by 
title  accruing  after  the  filing  of  the  notice  of  the  pendency  of 
the  action,  as  prescribed  in  the  last  section. 

2  R.  S.  191,  S  158. 

I  1633.   [Ain'd,  1006,  1016.]    Dlsposltloa  of  sarplasi  datiee 
or  olllcer  uftaklaff  sale. 

.  If  there  is  any  surplus  of  the  proceeds  of  the  sale,  after  pay- 
ing the  expenses  of  the  sale,  and  satisfying  the  mortgage  debt 
and  the  costs  of  the  action,  it  must  be  paid  into  court,  for  the 
use  of  the  person  or  persons  entitled  thereto.  If  any  part  of  the 
surplus  remains  in  court  for  the  period  of  three  months,  the 
court  must,  if  no  application  has  been  made  therefor,  and  may 
if  an  application  therefor  is  pending,  direct  it  to  be  iiivestw 
at  interest,  for  the  benefit  of  the  person  or  persons  entitled 
thereto,  to  be  r»aid  upon  the  direction  of  the  court.  Within 
thirty  days  after  completing  the  sale,  and  executing  the  proper 
conveyance  to  the  purchaser,  unless  suth  time  be  extended  by 
an  order  of  the  court  entered  in  the  office  of  the  clerk  within 
said  thirty  days,  the  officer  making  the  sale  must  file  with  the 
clerk  his  reiK)rt  under  oath  of  the  disposition  of  the  proceeds  of 
the  sale,  accompanied  by  vouchers  of  the  persons  to  whom  pay- 
ments were  ordered  to  be  made. 

Where  real  property,  or  an  interest  in  real  property,  liable 
to  be  disposefl  of  as  prescribeil  in  article  third  of  title  four  of 
chapter  eighteen  of  this  net,  is  sold  in  an  action  or  special 
proceeding,  or  otherwiRe.  to  satisfy  a  mortgage  or  other  lien 
thereupon,  which  accrued  during  the  decedent's  lifetime,  the 
surplus  money   must  be   paid   into  the  surrogate's  court  haTinX 
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jurisdiction   to   issue   letters   testamentary   or   of  administration 
upon  the  estute  of  the  decedent,  in  the  following  cases: 

1.  Where  eighteen  months  have  not  elapsed  since  the  date 
when  letters  testamentary  or  of  administration  ^vere  first  issued. 

2.  Where  a  proceeding  for  a  judicial  settlement  of  the  ac- 
counts of  such  executor  or  administrator  has  been  commenced 
within  eighteen  months  from  the  date  of  the  issue  of  such 
letters  and  is  still  pending. 

3.  Where  no  such  letters  have  been  issued  and  two  years  have 
not  elapsed  since  the  death  of  the  decedent. 

Mouey  paid  into  the  surrogate's  court,  as  heroin  provided,  may 
be  paid  out  to  the  executor  or  administrator  of  the  decedent,  as 
directed  by  an  order  of  the  surrogate's  court,  to  be  accounted  for 
by  him  upon  the  judicial  settlement  of  his  accounts;  or,  in  a 
special  proceeding  brought  for  that  purpose  in  the  surrogate's 
court,  an  order  may  be  entered  directing  distribution  to  the 
persons  entitled  thereto,  in  case  eighteen  months  have  elapsed 
since  letters  testamentary  or  <if  administration  were  first  issued 
upon  the  estate  of  the  decedent,  or.  in  case  no  such  letters  have 
been  issued,  and  two  years  have  elapsed  since  the  death  of  the 
decedent. 

Id.,   last  clause  of  ||  159.   160.     AmM  by  U  190S,  ch.  204;   U   1915.  ch. 
643,    lu  effect   May   14,    1915. 

f  1034.  m^hen   complaint   to   be   dtamlsaed   on  payment   of 
■vm  due. 

Where  an  action  is  brought  to  foreclose  a  mortgage  upon  real 
property,  upon  which  a  portion  of  the  principal  or  interest  is 
due,  and  another  iK)rtion  of  either  is  to  become  due,  the  complaint 
must  be  dismissed,  without  costs  against  the  plaintiff,  apon  the 
defendant  paying  into  court,  at  any  time  before  a  final  judgment 
directing  a  sale  is  rendered,  the  sum  due,  and  the  plaintifif's  costs. 

Id.,  f  161. 

%  163S.  Payment  after  Jndgrntent;  -wlien  proceeding*  to 
be  atayed. 

In  a  case  specified  in  the  last  section,  if,  after  a  final  judgment 
directing  a  sale  is  rendered,  but  before  the  sale  is  made,  the 
defendant  pays  into  court  the  amount  due  for  principal  and 
interest,  and  the  costs  of  the  action,  together  with  the  expenses 
of  the  proceedings  to  sell,  if  any,  all  procetMlings  upon  the  judg- 
ment must  be  stayed;  but,  upon  a  subsequent  default  in  the 
payment  of  principal  or  interest,  the  court  may  make  an  order, 
directing  the  enforcement  of  the  judgment,  for  the  purpose  of 
collecting  the  sum  then  due. 
2  B.  S.   19],  i  162. 

i  1636.  When  part  only  of  the  property  to  be  aold. 

Where  the  mortgage  debt  is  not  all  due,  and  the  mortgaged 
property  is  so  circumstanced,  that  it  can  be  sold  in  parcels  with- 
out injury  to  the  interests  of  the  parties,  the  final  judgment  must 
direct,  that  no  more  of  the  property  be  sold,  in  the  first  place, 
than  is  sufficient  to  satisfy  the  sum  then  due,  with  the  costs  of 
the  action  and  expenses  of  the  sale:  and  that  upon  a  subsequent 
defaiilt  in  the  payment  of  principal  or  interest,  the  plaintiff  may 
apply  for  an  order,  directing  the  sa^e  of  the  residue,  or  of  so 
much  thereof  as  is  necessary  to  satisfy  the  amount  then  due, 
with  the  costs  of  the  application  and  the  expenses  of  the  sale. 
The  plaintiff  may  apply  for  and  obtain  such  an  order,,  as  often  as 
a  default  hapiiens. 

Id.,  part  of  If  163  and  104,  coDBoUdated. 
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I  1687*  HTbeft  the  wh^le  propiprtr  nay  1»e  «old. 

If,  in  a  case  specifiod  in  th<»  Inst  three  soctions,  it  appears  that 
the  mortgaged  property  is  so  circumstanced,  that  a  sale  of  the 
whole  will  be  most  beneficial  to  the  parties,  the  final  jndpnient 
must  direct,  that  the  whole  property  be  sold;  that  the  proi^eods 
of  the  sale,  after  deducting  the  costs  of  the  action,  and  the 
expenses  of  the  sale,  be  either  applied  to  the  satisfaction  of  the 
whole  sum  secured  by  the  mortpage,  with  such  a  rebate  of  inter- 
est, as  justice  requires;  or  be  first  applied  to  the  payment  of  the 
sum  due,  and  the  balance,  or  so  much  thereof  as  is  necessary, 
be  invested  at  interest,  for  the  benefit  of  the  plaintiff,  to  be  paid 
to  him  from  time  to  time,  as  any  part  of  the  principal  or  interest 
•  becomes  due. 

Id.,  !i  165  and  166,  am'd. 
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AUTIGLIS  FIFTHr 

Action  to  ccnnpel  the  determiwUion  of  a  claim  to  red  property. 

■ce.  16S8.  Who  maj  malstalD  action. 
lG3i».  ComplulDt. 

164U.  ProceeulDgs  when  defendaot  denies  plaintiff's  title. 
1641.  Id.;    wfaea   b«   pleads   title. 
Id4:s.  FroceedJnga  the  same  as  In  ejectment. 

1G43.  Proceedings  when  defendant  claims  In   reyerslon  or  remalndeiv 
Vj4A.  Judgment  awanllng  delendant  posseesloD,   etc. 
1645.  jQdsment  tor  plaintiff. 
1640.  Effect  of  Jadement. 
1C47.   Action   to   determine   widow's  dower. 
1648.  Proceedlngi,  If  plaintiff  admits  defendant's  claim. 
1640.  Id.;    when   defendant's   claim   Is  denied. 
1650.  This  article  applies  to  corporations. 

1  1638.  [Am'd*  1891,  1004,  1910.]  Wl&o  mar  malntatn 
action. 

>Mtiere  a  person  has  been,  or  he  and  those  whose  estates  he  has, 
have  been  for  one  year  In  possession  of  real  property,  or  of  any 
undivided  interest  therein,  claiming  it  In  fee,  or  for  life,  or  for  a 
term  of  years  not  less  than  ten,  he  may  maintain  an  action 
afrainst  any  other  person  to  compel  the  determination  of  any 
claim  adverse  to  that  of  the  plaintiff  which  the  defendant  makes, 
or  which  it  appears  from  the  public  records,  or  from  the  allega- 
tions of  the  complaint,  the  defendant  might  make  to  any  estate 
in  that  property  in  fee,  or  for  life,  or  for  a  term  of  years  not 
less  than  ten,  in  possession,  reversion  or  remainder,  or  to  any 
interest  in  that  property,  including  any  claim  in  the  nature  of  an 
easement  therein,  whether  appurtenant  to  any  other  estate  or 
lands  or  not,  and  also  including  any  lien  or  incumbrance  upon 
said  property,  of  the  amount  of  value  of  not  less  than  two 
hundred  and  fifty  dollars.  But  this  section  does  not  apply  to  a 
claim  for  dower. 

2  R.  S.  312.  f  1  r2  Kdm.  321),  as  am'd  by  Co.  Proc.,  %  449:  U  1848.  ch. 
50:  I.  1364,  ch.  116;  I..  1855.  oh.  511:  T..  1860,  ch.  ITS;  L.  1864.  ch.  219; 
U  1891,  du  210;  U  1904,  ch.  626}  U  1010,  cb.  208.    Xn  effect  May  2,  1010. 

I  leSO.  (Am>d»  18»1»  1904,  1910.]     Complaint. 

The  complaint  in  such  an  action  mnst  set  forth  facts  showing: 

1.  The  plaintiff's  right  to  the  real  property;  whether  his  estate 
therein  is  in  fee,  or  for  life,  or  for  a  term  of  years  not  lens  than 
tenr  and  whether  he  holds  it  as  heir,  devisee  or  purchaser,  with 
the  source  froo  or  means  by  which  his  title  immediately  accrued 
to  him. 

2.  That  the  property,  at  the  commencement  of  the  action  was, 
and,  for  the  one  year  next  preceding,  has  been  in  his  possession, 
or  in  the  possession  of  himself  and  those  from  whom  he  derives 
his  title,  either  as  sole  tenant,  or  as  joint  tenant,  or  as  tenant  in 
eommon  with  others. 
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_  3.  That  the  defendant  unjustly  claiins,  or  that  it  appears  from 

the  public  records  or  from  the  allegations  of  the  complaint,  thai 

the   defendant    mij?ht   unjustly    claim    an    estate    or   interest    or 

easement  therein,   or  a   lien   or  incumbrance   thereupon   of    the 

character  specified  in  the  last  section. 

The  complaint  must  describe  the  property  as  prescribetl  in  «er- 

tion  fifteen  hundred  and  eleven  of  this  act  and  may  contain  au 

alleviation  that  no  personal  claim  is  made  against  any  defendant 

other  than  a  defendant  who  shall  assert  a  claim  adverse  to  the 

claim  of  the  plaintiff  set  forth  in  the  complaint.     The  demand 

for  judgment  may  be  to  the  eflfect  that  the  defendant  and  every 

person  claiming  under  him  to  be  barred  from  all  claim  to  an 

estate  in   the  property  described   in   the  complaint,   or  from  all 

claim  to  an   interest   or  easement   therein,   or  a   lien   or   incum- 

brance  thereupon,  of  the  character  specified  in  the  last  section, 

or  it   may   combine  two  or   more  of  said   demands   with  other 

demand  for  appropriate  relief. 

Id..  I  2,  am'd.     See  Co.  Proc..  {  440:  L.  1891,  ch.  210;  L.  1904.  ch.  526: 
L.   1910.  ch.  203.     In  effect  May  2,  1910. 
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1640.  Proceedlnar«    ^rhen    defendant     denies    plaint tff*s 
tie* 

If  the  defendant,  in  his  answer,  puts  in  issue  tlie  matters 
specified  in  subdivision  second  of  the  last  section,  and  succeeds 
upon  that  defence,  final  judgment  must  be  rendered  in  his  favor, 
dismissing  the  complaint,  and  awarding  to  him  costs  against  the 
plaintiff. 
2  R.  S.  312,  I  7,  am'd  by  L.  1855,  ch.  511. 

S   1041.   [Am*d,  1891.]     Id.|  wben  he  pleads  title. 

The  defendant  may,  in  his  answer,  either  with  or  without  the 
defense  specified  in  the  last  section,  set  forth  facts,  showing  that 
he  has  an  estate  in  the  property  or  any  part  thereof,  adverse  t.» 
the  plaintiff,  in  fee,  or  for  life,  or  for  a  term  of  years  not  les»s 
than  ten,*  in  possession,  reversion,  or  remainder,  as  in  a  complaint 
for  the  same  cause  of  action;  or  the  defendant  may  set  forth 
facts  showing  that  he  has  an  interest  or  an  easement  in,  or  a 
lien  or  incumbrance  upon,  said  property:  and  thereupon  he  may 
demand  that  the  complaint  be  dismissed,  or  any  judgment  to 
which  he  would  be  entitled  in  an  action  brought  by  him  to  re- 
cover that  estate  in  said  property,  or  to  enforce  in  any  manner 
the  interest  or  easement  therein,  or  the  lien  or  incumbrance 
thereupon  which  he  asserts;  or  he  may  combine  any  two  ot 
more  of  said  demands. 
L.  1891,  cfa.  210. 
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i  1«42«  rAm'd,  1801.]     Proeeedlr^M  tbe  same  »«  la  eject- 


Where  an  issue  V)f  fact  is  joined  in  an  action  brou^fht  as  pre- 
scribed in  this  article,  unless  the  defendant  merely  demands  that 
the  complaint  be  dismissed,  if  the  defendant  claims  an  estate  in 
said  property,  the  subsequent  proceedings,  including  the  trial, 
judgment  and  execution,  are  the  same  as  if  it  was  an  action  ofi 
ejectment,  except  as  otherwise  expressly,  prescribed  in  this  title; 
if  the  defendant  claims  an  interest  or  easement  in,  or  a  lien  or 
incumbrance  upon,  saix«  property,  the  subsequent  proceedings  are' 
the  same  as  if  it  was  an  action  brought  by  the  defendant  to 
establish  or  enforce  the  said  interest,  easement.  Hen  or  incum- 
brance, and  the  court  may  award  any  appropriate  relief  except 
as  otherwise  expressly  prescribed  in  this  title. 

U  1801,  ch.  210. 

I  1043.  Proceedings  ^irhen  defendant  elaints  In  reTeraion 


Where  the  defendant  claims  the  property  in  question,  or  any 
part  thereof,  by  virtue  of  an  estate  in  remainder  or  reversion, 
he  need  not  establish  a  right  to  the  immediate  possession  thereof; 
but  where  the  verdict,  report,  or  decision  finds  that  be  has  such 
an  estate,  it  must  specify  the  time  when,  or  the  contingency 
upon  which,  he  will  be  entitled  to  possession;  and  final  judgment 
to  that  effect  must  be  rendered  accordingly,  without  damages. 
In  such  a  case,  an  execution  for  the  delivery  of  the  possession 
of  the  property  may  be  issued  upon  the  judgment;  but  only  by 
the  special  order  of  the  court,  made  upon  an  application  by  the 
defendant,  or  a  person  claiming  under  him,  and  satisfactory  . 
proof  that  the  time  has  arrived  when,  or  the  contingency  has 
happened  upon  which,  the  applicant  is  entitled  to  possession  by 
the  terms  of  the  judgment. 

2  B.  S.  314.  315,  if  13  and  16  (2  Edm.  323),  am*d  by  L.  1855.  ch.  611. 

I  1644*  Judarment    awardlniT   defen«lant    posseM«lon»   eto« 

Where  a  final  judgment,  in  favor  of  the  defendant,  determines 
that  he  is  entitled  to  the  immediate  possession  of  the  property, 
it  must  award  him  possession  accordingly.  The  final  judgment 
must  also  award  to  him  his  damages  for  the  withholding  of  his 
property,  as  in  an  action  of  ejectment, 
t  R.  8.  314,  315,  i  15,  amM  as  on  page  433. 

S  104Q.  tAm'd,  1801,  1010.1     Jndflrment  for  plalatlft 

Final  judgment  for  the  plaintiff  must  be  to  the  effect  that  the 
defendant,  and  every  person  claiming  under  him,  by  title  accru- 
ing after  the  filing  of  the  judgment-roll,  or  of  the  notice  of  thf 
pendency  of  the  action,  as  prescribed  in  article  ninth  of  this  titles 
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be  forever  barred  from  all  claim  to  anj  estate  of  iuheritanc«,  oi 
for  life,  or  for  a  term  of  years  not  less  than  teu,  iu  the  property; 
or  such  judfrment  must  be  that  the  defendant  and  every  person 
claiming'  under  him,  as  above  stated,  be  forever  barred  from  all 
claim  to  any  interest  or  easement  in,  or  lien  or  incumbrance  upon, 
the  said  property,  of  any  kind  or  nature  whatsoever,  or  of  any 
particular  interest,  easement,  lien  or  incumbrance  apecitied  in 
said  judgment;  and  the  court  may  direct  any  instrument  pur- 
porting to  create  any  such  interest,  easement,  lien  or  incum* 
brance  to >be  delivered  up  or  to  be  canceled  of  record;  or  two  or 
more  of  said  forms  of  Judgrment  may  be  awarded  in  the  same 
action.  If  such  a  judgment  is  taken  upon  the  defendant^  default 
in  appearing  or  pleading,  it  shall  not  award  costs  to  either  party, 
unless  it  be  tuken  upon  a  default  in  answering,  after  the  dcH'ision 
of  a  demurrer  to  the  complaint.  A  defendant  agaius:t  wluaw  no 
personal  claim  is  made  in  the  complaint  shall  not  be  entitlwl  to 
costs  unless  awardefl  by  the  court  when  such  defendant  asserts 
in  his  answer  and  establishes  a  claim  in  said  lands  adverse  to 
the  claim  of  the  plaintiff  in  said  action. 
L.  ISOl,  ch.  210;  L.   1910,  cb.  203.     In  eflTect  Mny  2,  1010. 

S  1G«6.  [Am'd,  1801.1     Bfleot  of  Jadsmettt, 

A  final  judgment  in  favor  of  either  party.  In  an  action  brought 
as  prescribed  iu  this  article,  is  conclusive  against  the  other  party, 
as  to  the  title  established  in  the  action;  and  also  against  every 
person  claiming  from,  through,  or  under  that  party,  Dy  title  accni- 
ing  after  the  filing  of  the  judgment- roll,  or  of  the  notice  of  the 
pendency  of  the  action,  as  prescribed  in  article  ninth  of  this  tide. 
A  new  trial  of  said  action  after  judgment  shall  not  be  granted 
as  a  matter  of  right,  but  the  court  may,  in  its  discretion  in  the 
interest  of  justice,  grant  a  new  trial  upon  an  application  made 
by  any  party  within  one  year  after  said  judgment.  But  where 
a  defendant  is  an  infant,  an  idiot,  a  lunatic,  an  habitual  drunk- 
ard, or  iinprIsone<l  on  a  criminal  charge  or  in  execution  up<^n 
conviction  of  a  criminal  offence  for  a  term  less  than  life,  the  s«iJ 
defendant  shall  have  the  right,  within  one  year  after  his  dis- 
ability is  terminated,  to  apply  for  and  obtnin  a  new  trial  of  said 
action,  and  the  representatives  of  such  a  defendant  shall  nate 
the  same  right  within  one  year  after  the  death  of  said  defendant, 
if  such  death  occurs  while  the  disability  continues.  Upon  any 
new  trial  of  an  action,  brought  as  prescribed  in  this  article,  the 
record  of  th<?  evidence  given  upon  the  previous  trial,  may  be 
attain  offered  to  the  court  by  either  party,  and  may  be  received 
in  evidence,  In  case  the  stime  evidence  cannot  be  again  procured. 
The  courts  may  make  auch  rules  and  orders  as  to  preserving  the 
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record  of  the  evidence  given  in  such  actions  and  perpetuating 
the  proofs  produced  therein,  either  with  or  without  the  awarding 
of  any  other  relief  to  the  party  whose  proofs  are  so  perpetuated, 
as  shall  be  necessary  or  proper,  and  may  embrace  such  directloua 
\u  the  judgment. 
U  1891,  ch.  210. 

{   164T.  [Am'd,  1801.]   Actlom  to  determine  vrldow'a  dower. 

A  person  claiming,  as  owner,  an  estate  in  fee,  for  life,  or  for 
rears,  in  real  property,  may  maintain  an  action  against  a  woman, 
who  claims  to  have  a  right  of  dower  in  the  whole  or  a  part  of 
the  property;  to  compel  the  determination  of  her  claim.  But 
such  an  action  cannot  be  commenced  until  after  the  expiration 
of  four  months  after  the  death  of  defendant's  husband.  If  the 
defendant  is  under  any  of  the  disabilities  specified  in  the  last 
section,  the  provisions  of  that  section  relating  to  new  trials  and 
to  perpetuating  proofs,  shall  apply  to  her  case. 

L.  1891.  ch.  210. 

{  1640.  Proceedlnffn,  If  plaintllT  admit*  defendant'*  claim. 

In  an  action  brought  as  8l)ecificd  in  the  last  section,  if  the 
complaint  admits  the  defendant's  right  of  dower  in  the  property 
described  therein,  or  any  part  thereof,  it  must  demand  judgment 
that  her  dower  be  admeasured.  In  that  case,  if  the  defendant 
does  not,  by  her  answer,  set  forth  facts  showing  that  she  is 
entitled  to  a  greater  right  of  dower,  or  another  estate  or  interest 
in  the  property,  than  is  so  admitted,  and  demand  judgment  there- 
for, as  if  she  was  the  plaintiff  in  an  action  for  dower,  the  court 
must  render  an  interlocutory  judgment,  directing  her  dower  to 
be  admeasured,  with  or  without  damages  for  its  detention,  as 
in  an  action  for  dower.  The  subsequent  proceedings  are  the 
same,  as  if  the  defendant  had,  as  plaintiff,  recovered  an  inter- 
locutory judgment  in  an  action  for  dower. 

{  1649.  Id.;  Trhen  defendant'ii  claim  is  denied. 

Where  the  plaintiff  insists,  in  his  complaint,  that  the  defendant 
has  not  a  right  of  dower  in  the  property,  he  must  demand  judg- 
ment that  she  be  forever  barred  from  such  a  claim.  In  that  case, 
or  where  the  plaintiff  admits  a  right  of  dower  in  the  defendant, 
and  the  defendant  in  her  answer  demands  judgment  for  a  greater 
ri*rht  of  dower,  or  another  estate  or  interest  in  the  property, 
than  is  so  admitted,  the  provisions  of  this  article,  relating  to  an 
action  to  compel  the  determination  of  an  adverse  claim  in  fee, 
or  for  life,  or  for  a  term  of  years  not  less  than  ten,  apply  to  all 
proceedings  subsequent  to  the  answer. 
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S  1660.  [Am*d,  1891.]   Thla  article  appliea  to  eorporatloaa. 

An  action  may  be  maintained,  as  prescribed  in  this  article,  by 
or  against  a  corporation,  or  by  or  against  an  unincorporated  asso- 
ciation, as  if  it  was  a  natural  person,  or  such  an  action  may  be 
maintained  by  or  against  the  receiver  or  other  successor  of  any 
such  corporation  or  association. 

U  1891,  eh.  210. 
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article:  sixth. 

Action  for  tccule. 

fl^.  16S1.  Wbo  llab<c  to  iictloD  for  watte. 

1052.  Action   by  heir,  (.eviset:,  or  giantor  of  reyerslon. 
1C93.  Id.;    by   waid   ugalusi   j^uardiun. 

1C54.  Id.;  by  gtautee  uf  real  proijeity,  mid  under  exeeutlnn. 
1600.  Judgment   in  action  agaliiat   tenant  uf  puriicular  tt«iui«. 
1650.  Action  against  )uint  tenant  or  tenant  in  common. 

1657.  Id.;  Interlocutory  Judgment  for  partition. 

1658.  Id.:  damrges  to  be  deducted  from  defendant*!  thare. 
16501  View;  wi^en  not  ncceaaary;  when  and  bow  made. 

i  1051.  'Wiio  licble  to  action  for  waste. 

An  action  for  waste  lies  against  a  tenant  by  the  curtesy,  in 
dower,  for  lifo.  or  for  years,  or  the  assignee  of  such  a  tenant, 
who,  during  his  estate  or  term,  commits  waste  upon  the  real 
property  held  by  him,  without  a  special  and  lawful  written  license 
sc  to  do:  or  against  such  a  tenant,  who  lets  or  grants  his  estate, 
and  still  retaining  possession  thereof,  commits  waste  without  a 
like  license. 

2  R.  8.  334.  §{  1  and  2  (2  Edm.  344). 

I  1652.  Action  bjr  belr,  devlaee«  or  srantor  of  reveralon. 

An  heir  or  devisee  may  maintain  an  action  for  waste,  com- 
mitted in  the  time  of  his  ancestor  or  testator,  as  well  as  in  his 
own  time.  The  grantor  of  a  reversion  may  maintain  an  action 
for  waste,  committed  before  he  aliened  the  same. 

Id..  {  4,  am*d.  * 

I  1«53.  Id.  I  by  ivard  aaralnst  amardlan. 

Such  an  action  may  also  be  maintained  against  a  guardian  by 
his  ward,  either  before  or  after  the  termination  of  the  guardian- 
ship, for  waste,  committed  upon  the  real  property  of  the  ward, 
during  the  guardianship. 

Id.,  part  of  I  1. 

I  1654.  Id.  I  by  srrantec  of  real  property  aold  under  exe* 
eotion. 

Where  real  property  is  sold  by  virtue  of  an  execution,  the  per- 
son, to  whom  a  conveyance  is  executed  pursuant  to  the  sale, 
may  maintain  an  action  for  waste,  committed  thereon  after  the 
Bale,  against  the  person,  who  was  then  in  possession  of  the 
property. 
Id.,  s  20. 

I  1056.  Jndarment  In  action  asainst  tenant  of  partionlar 
estate. 

Xf  the  plaintifif  recovers  in  an  action  for  waste,  other  than  an 
action  brought  as  prescribed  in  the  next  section,  the  final  judg- 
ment must  award  to  him  treble  damages.  Where  the  action  Is 
brought  by  the  person  rext  entitled  to  the  reversion,  and  it 
appears,  in  like  manner,  that  the  injury  to  the  estate^  in  reversion 
is  equal  to  the  value  of  the  tenant's  estate  or  unexpired  term,  or 
that  it  was  done  maliciously,  the  final  Indginent  must  also  award 
to  the  nlaintiff  the  forfeiture  of  the  defendant's  estate,  and  the 
possession  of  the  place  wosted. 

Id,.  I  10.  as  modified  liy  Co.  Proc..  f  452.    See.  also,  Iff  1020  and  1180,  ante. 
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S  lOSO.  Action  aerainat  Joint  tenant  or  tenant  in  eoBAmon, 

An  action  for  waste  may  also  be  maintained ,  by  a  joint  tenant 
or  tenant  in  common,  against  his  co-tenant,  who  commits  waste 
upon  the  real  property  held  in  joint  tenancy  or  in  common,  it 
the  plaintiff  recovers  therein,  he  is  entitled,  at  his  election,  either 
to  a  final  judgment  for  treble  damages,  as  specified  in  the  In^tt 
section,  or  to  have  partition  of  the  property,  as  prescribed  in  the 
next  two  sections. 

2  R.  S.  334,  SI  3  and  11,  consolidated. 

I  10S7.  Id.^  Interlocntory  Jndflrmeat  (or  partition.* 

Where  the  plaintiff  elects  to  have  partition,  as  prescribed  in  the 
last  section,  if  the  pleadings,  verdict,  report,  or  decision,  do  not 
determine  the  rights  and  interests  of  the  several  parties  in  the 
property  so  held  in  joint  tenancy  or  in  common,  the  court  mtist 
ascertain  them,  by  a  reference  or  otherwise.  If  it  appears  that 
there  are  persons,  not  parties  to  the  action,  who  must  nave  been 
made  parties  to  an  action  for  the  partition  of  the  property,  they 
must  be  brought  in  by  supplemental  summons,  and,  if  necessair, 
supplemental  pleadings  must  be  made.  When  the  rights  and 
interests  of  all  the  parties  are  ascertained,  an  interlocutory  Judg- 
ment for  the  partition  or  sale  of  the  property  must  be  rendered, 
and  the  subsequent  proceedings  thereon  must  be  the  same,  as  in 
an  action  for  the  partition  of  the  property,  except  as  otherwise 
prescribed  in  the  next  section. 

Id.,  II  12,  13  aod  14.  and  part  of  |  17,  consolidated  and  am'd. 

I  1G58.  Id.  J  damasrea  to  be  dednetied  from  defendant's 
■bare. 

The  plaintiff  may  elect  to  take  final  judgment  for  the  single 
damages  awarded  to  him,  or  that,  in  making  the  partition,  or  is 
dividing  the  proceeds  of  a  sale,  so  much  of  the  share  of  the  de- 
fendant in  the  real  property,  or  the  proceeds  thereof,  as  will  he 
sufficient  to  compensate  the  plaintiff  for  his  single  damages,  and 
the  costs  of  the  action,  other  than  the  expenses  of  making  the 
partition  or  sale,  be  laid  off  or  paid,  as  the  case  may  bfj.  to  the 
plaintiff.  The  residue  of  the  property  or  proceeds,  not  laid  off  or 
distributed  to  the  plaintiff  or  the  defendant,  must  be  laid  off  or 
paid  to  the  persons  entitled  thereto,  according  to  their  respective 
rights  and  interests. 

Id..  H  15.  18.  ancl  last  clause  of  $  17.  am'd. 

S  1660.  Vlevr;  wben  not  necensarT)  ifvben  and  bo^T  made^ 

In  an  action  for  waste,  it  is  not  necessary,  either  upon  the 
execution  of  a  writ  of  inquiry,  or  upon  the  trial  of  an  Issue  of 
fact,  that  the  jury,  the  judge,  or  the  referee,  should  view  the  prop- 
erty. Where  the  trial  is  by  a  referee,  or  by  the  court  without  a 
jury,  the  referee  or  the  judge  may,  in  his  discretion,  view  the 

Sronerty,  and  riiroot  the  attorneys  for  the  parties  to  attend  a<^rd- 
igly.    In  any  o  her  case,  the  co"rt  may.  In  its  discretion,  by 
direct  a  view  by  the  jury. 
SniMUtuted  for  SO.,  part  of  SI  8  and  la 
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AKTICI.B  SfiVKNTH.  ^ 

Action  for  a  nuisance. 


1660.  When    actCon   may    be   broosht. 

1661.  Dereadants   therein. 

1662.  VlDAl  judgment. 

1663.  Application  of  this  article. 

1  1600.  Vr'^lien  action  may  be  bronffht. 

An  action  for  u  uuhiiiice  may  be  maintained  in  any  case,  where 
such  an  action  might  have  been  nmintained  under  the  laws  in 
torcef  immediately  before  this  act  takes  effect. 

2  R.  S.  332.  f  1  (2-  Edm.  343).  and  Go.  Proc.,  |  464. 

§  1601.  Defendants  therein. 

A  person  by  whom  the  nuisance  has  been  erfH^ted,  and  a  person 
io  whom  the  real  property  has  been  transferred,  may  be  joined  as 
defendante  in  such  an  action. 

Id.,   I   2. 

i  1«6S.  Flnnl  Jndffment. 

A  final  judfrment  in   favor  of  the  plaintifft  may  award  hftn 
damasres,  or  direct  the  removal  of  the  nuisance,  or  both. 
Id.,  I  7,  am*d  by  Co.  Proc.,  |  464. 

I  16G8.  Appliontlon  of  thU  nrtlole. 

This  article  does  not  affect  an  action,  wherein  the  complaiiit 
demands  Judgment  f^r  a  sum  of  money  only. 
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ARTICLES  SIGHTH. 

Other  actionB  relating  to  real  property. 

See.  1064.  Certain  penoiu  boldlug  over  deemed  treflpasaen.    Actloo  afalmt 
them. 
1666.  ReveraloDer,  etc.,  may  maintain  action. 

1666.  Joint  tenant,  etc.,  may  maintain  action  against  hla  eo-tenant. 

1667.  Action   for  cutting,    etc.,    trees. 

1668.  Id.;  when  treble  damages  may  be  recovered. 
1U69.  Tretde  damages  fur  forcible  entry  or  detainer. 


i  1004.  Certain  persons  lioldlnir  over  deemed  treMtfak» 
Aotion  aaraiUMt  them. 

A  person  in  possession  of  real  property,  ns  guardian  or  trustee 
for  an  infant,  or  having  an  estate  determinable  upon  one  or  more 
lives,  who  holds  over  and  continues  in  possession,  after  the  de- 
termination of  bis  trust  or  particular  estate,  without  the  express 
consent  of  the  person  then  immediately  entitled,  is  a  tresiMisser. 
An  action  may  be  maintained  against  him,  or  his  executor  or 
administrator,  by  the  person  so  entitled,  or  his  executor  or  admiu> 
istrator,  to  recover  the  full  value  of  the  profits,  received  doring 
the  wrongful  occupation. 

1  B.  S.  740,  S  7  (1  Bdm.  700). 

I  1665.  Heversloner,  ete.»  may  maintain  action. 

A  person,  seized  of  an  estate  in  remainder  or  reversiou,  may 
maintain  an  action  founded  upon  an  injury  done  to  the  inherit- 
ance, notwithstanding  any  intervening  estate  for  life  or  for  yean. 

Id.,  S  8. 


I  1006.  Joint  tenant,  etc.,  may  n&alntaln  action  asalnst 
hla  co-tenant. 

A  joint  tenant  or  a  tenant  in  common  of  real  property,  or  his 
executor  or  administrator,  may  maintain  an  action  to  recover  his 

i'ust  proportion  against  his  co-tenant,  who  has  received  more  than 
lis  own  just  proportion,  or  against  his  executor  or  administrator. 

Sabstttuted   for   id.,   |  9. 

1  1667.  Action  for  cnttlnar>  etc.»  trees. 

If  any  person  cuts  down  or  carries  off  any  wood.nndorwood. 
tree,  or  timber,  or  girdles  or  otherwise  despoils  a  tree  on  the  land 
of  another,  without  the  owner's  leave;  or  on  the  comiuoit.  or 
other  land,  of  a  city,  village,  or  town,  without  having  ripht  or 
privilege  in  those  lands,  or  license  from  the  proper  officer:  nu 
action  may  be  maintained  against  him,  by  the  owner,  or  the  city, 
village,  or  town,  as  the  case  may  be. 

2  R.  S.  338.  I  1  (2  Edm.  349).  am'd. 

I  1668.  Id.  I  vrlien  treble  damasea  may  be  recovered. 

In  an  action  brought  as  prescribed  in  the  last  section,  the 
plaintiff  may  state  in  his  complaint  the  amount  of  his  dn mages, 
and  demand  judgment  for  treble  the  sum,  so  stated.  Therennon. 
if  the  inquisition,  or,  where  issues  of  fact  are  tried,  the  vordict. 
report  or  decision,  awards  him  any  damages,  he  is  entitled  to 
judgment  for  treble  tho  sum  so  awarded,  except  that  in  either  Af 
the  following  cases,  judgment  must  be  rendered  for  singlt 
damages  only 
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1.  Where  the  Tcrdict,  report,  or  decision  finds  affirmatively  that 
the  injury,  for  which  the  action  was  brought,  was  casual  and 
in  voluntary;  or  that  the  defendant,  when  he  committed  the  injury, 
had  probable  cause  to  believe  that  the  land  was  his  own. 

2.  Where  the  defendant  has  pleaded,  and  the  verdict,  report,  or 
decision  finds  affirmatively,  that  the  injury,  for  whjch  the  action 
was  brought,  was  committed  by  taking  timber,  for  the  pur- 
pose of  making  or  repairing  a  public  road,  or  a  public  bridge,  or 
by  taking  any  wood,  underwood,  or  tree,  for  a  like  purpose,  by 
authority  of  a  commissioner  or  overseer  of  highways. 

2  B.  8.  838,  ii  2  and  8,  and  part  of  |  1. 

« 

i  1.0Q9.  Treble  dRiaaarea  for  foreiMe  entry  or  detainer. 

If  a  person  is  disseized,  ejected,  or  put  out  of  real  property,  in 
a  forcible  manner;  or  after  he  has  been  put  out,  is  held  and  kept 
out«  by  force,  or  by  putting  him  in  fear  of  personal  violence,  he  is 
entitled  to  recover  treble  damages,  in  an  action  therefor  against 
the  wrong-doer. 

Id.,  f  4,  mm*d.   Bee  f  IIM.  ante. 
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ARTtCLB   NINTH. 

Provisions  applicable  to  tiro  or  more  of  the  actions  specified  in 

this  title. 

Sec.   1670.  Notice  of  pondoney  of  action  by  plaintiff. 

1671.  Effwt  of  notiie. 

1072.  Notice  to  bi>  recorded  and  Induced. 

1673.  Notice  of  pendency  of  action  by   defendant. 

1674.  When  and  how  notice  may  he  cancelled. 

1675.  When   and    how   court   may   compel  delivery  of  possession   of  re«l 

propiTty  to   purchaaer. 

1676.  Upon  sale  of  real  projierty,  officer  to  pay  taxaa,  etc. 

1677.  Judgment  to  bo  entered  in  county  where  real  pro|>erty  Ib  situated. 

1678.  Sale;   notice  of:  bow   conducted. 

1679.  Purchases  by  ct^rtain  olftcers  prohibited.      Penalty.  * 

1680.  ReverHioner.  etc.,  may  briiifr  action  after  tenant's  default. 

1681.  Defendant,    how   prevented   from   committing  waate,   etc. 

1682.  When  order  for  survey  may  be  made. 
16S.S.  Contents  and  service  of  or<ler. 

1684.  Authority  of  party  under  ortler. 

168.'>.  Liability   of  purchaser,    pending  an   action. 

1686.  Infant  may  mnintiiin.  etc..  real  action  in  hla  own  name. 

1687.  .Toinder  of  real   actions  with  others. 

1688.  When  s.'K»cial  "kroceedint  to  recover  real   proijerty  not  allowed. 

8  ItlTO.  [Ain*d,  1004. j  Notiee  ot  pendency  of  action  by 
plaintiff. 

In  an  action  brought  to  recover  a  judgment  affecting  the  title 
to,  or  the  possession,  use,  or  enjoyment  of,  real  property,  if  the 
complaint  is  verified  the  plaintiff  may,  when  he  files  his  com- 
plaint, or  at  any  time  afterwards  before  final  judgment,  file,  in 
the  clerk's  office  of  each  county  where  the  property  is  situated, 
a  notice  of  the  pendency  of  the  action,  stating  the  names  of  the 
parties,  and  the  object  of  the  action,  and  containing  a  brief  de- 
scription of  the  property  :n  that  county,  affected  thereby.  Such 
a  notice  may  be  filed  with  the  complaint,  before  the  service  of 
the  summons;  but,  in  that  case,  personal  service  o(  the  summons 
must  be  made  upon  a  defendant,  within  sixty  days  after  the 
filing,  or  else,  before  the  expiration  of  the  same  time,  publication 
of  the  summons  must  be  commenced,  or  service  thereof  must  be 
made  without  the  state,  pursuant  to  an  order  obtained  therefor, 
as  prescribed  in  chapter  fifth  of  this  act. 

See  Co.   Pro%.  {I  132;  aee,  §  1631,  also  |  1673.  po«t;    L.  1904.  ch.  518.      In 
effect   Sept.    1,    1904. 
§    1671.    [Am'd,   1005.]     Effect  of   notice. 

Where  a  notice  of  the  piaideiu-y  of  an  action  may  bcj  nle»l.  as 
prescribed  in  the  last  set-tion,  the  poi  iinry  of  the  a«tioi»  in  con- 
structive notice,  from  the  time  of  so  tiling  the  noiici*  oiuy.  t»» 
a  purchaser  or  incumbrancer  of  the  proi>erty  atiecie«l  theieb.v, 
from  or  against  a  defendant,  with  respect  to  whom  the  ntJtico  is 
directed  to  be  indexed,  as  prescribed  in  the  next  section.  A  per- 
son, whose  conveyance  or  incumbrance  is  subsequently  executed, 
or  subsequently  recorded,  is  bound  by  all  proceedings  taken  in  the 
action,  after  the  filing  of  the  notice,  to  the  same  extent  as  if  he 
was  a  party  to  the  action.  In  any  action,  other  than  an  action  to 
foreclose  a  mortgage  or  for  the  partiti(^n  of  real  property  or  for 
dower,  in  which  a  notice  of  the  pendency  thereof  has  been  filed, 
and  in  which  it  sliall  app<'ar  to  the  court  upon  p  motion  made  as 
hereinafter  provided,  that  adequate  relief  can  be  secured  to  the 
plaintiff  bv  a  deposit  of  money,  or  in  the  discretion  of  the  court 
by  the  giving  of  an  undertaking,  as  hereinafter  provided,  where 
the  cancellation  of  such  notice  is  not  otherwise  expressly  provided 
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for  or  regulated,  any  defendant  or  any  other  person  having  an 
interest  in  the  property  kfifected  by  the  action,  may  apply  for  the 
cancellation  of  such  notice,     i^ich  application  shaJU  be  by  motion 
made  in  the  action  upon  notice,  to  be  directed  and  approved  by 
the  court,  to  all  the  parties  to  the  action  and  to  such  other  per- 
sons as  the  court  may  direct.     If  the  court  on  the  hearing  of  the 
motion  shall  decide  that  adequate  relief  can  be  secured  to  the 
plaintiff  and  that  the  case  is  one  in  which  the  judgment  sought 
to  be  enforced  against  the  real  property  mentioned  in  said  notice 
of  pendency  of  action  may  be  secured  by  the  deposit  of  the  amount 
claimed  or  by  the  giving  of  an  undertaking,  the  court  may  make 
an  order  directing  that  the  applicant  make  a  deposit  in  court  of 
a  sum  of  money,  or  in  the  discretion  of  the  court,  give  an  under- 
takinir  with  at  least  two  sufficient  sureties  for  the  payment  of 
any  amount  which  the  party  filing  such  notice  of  pendency  of 
action,  or  any  other  party  to  the  action  claiming  an  interest  or 
lien  upon  such  real  property  may  recover  in  the  action,  and  will 
pay  the  judgment  sought  to  be  enforced  against  said  real  property, 
in  the  event  that  a  final  judgment  shall  be  recovered  therein  and 
conditioned  for  the  performance  of  such  other  terms  as  the  court 
may  direct,  arid  that  thereupon,  and  upon  such  other  terms,  if 
any,   as  the  court  shall  deem  equitable,  an  order  be  made  can- 
celling such  notice  of  record.    The  sum  required  to  be  paid  into 
court  or  the  amount  of  the  undertaking,  shall  be  at  least  the 
amount   claimed  by  the  plaintiff  or  the   value   of   the  property 
affected  by  the  action  or  the  interest  of  the  party  filing  such 
notice  therein,  with  interest  and  costs,  and  if  the  court  allow  an    « 
undertaking  to  be  given,  a  copy  thereof  with  notice  of  filing  of 
the  same,  shall  be  served  upon  the  attorney  for  the  plaintiff  and 
upon  such  other  parties  as  the  court  may  direct  and  notice  of  not 
less  than  two  days  of  the  justification  of  the  sureties.     Upon  the 
deposit  of  the  sum  required  into  court,  or  if  an  undertasing  is 
given,  upon  the  approval  of  such  undertaking  by  the  court  or  a 

J'udge  thereof  and  the  compjiance  with  such  other  terms  as  may 
lave  been  imposed,  the  court  may  direct  that  the  notice  of  pen- 
dency of  action  be  cancelled  of  record  by  a  particular  clerk  or  by 
all  the  clerks  with  whom  it  is  filed  and  recorded,  which  cancel- 
lation must  bo  made  by  a  note  to  that  effect,  on  the  margin  of 
the  record,  referring  to  the  order.  Unless  the  order  is  entered 
in  the  same  clerk's  office,  a  certified  copy  thereof  must  be  filed 
therein,  before  the  notice  is  cancelled.  After  a  notice  of  pen- 
dency of  action  has  been  cancelled  as  herein  provided,  neither 
the  proceedings  in  the  action,  nor  any  judgment  which  may  be 
rendered  therein,  shall  affect  the  real  property  described  in  any 
notice  of  jMjndency  which  has  been  cancelled  pursuant  to  the 
provisions  of  this  section. 
Co.   Proo.,  S  132;  L.  1006,  ch.  60.    In  effect  Sept.  1.  1906. 

f  1671-.a.   [Ad4e4,   1.910.1    Persons  lK»«a4   by  J«dl«meat   ia 
certain  actions. 

In  an  action  or  proceeding  specified  in  articles  second,  third 

or  fourth   of  this   title,    all   the   proceedings    and   the   judgment 

shall  bind,  in  addition  to  the  persons  who  are  bound  pursuant  to 
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the  provisions  of  section  sixteen  hundred  and  seventy,  all  per- 
sons who  acquire  inchoate  dower  in  the  real  property  described 
in  the  notice  of  pendency  of  the  action  after  the  filing  of  such 
notice  and  also  all  persons  born  between  the  filing  of  such 
notice  of  pendency  of  action  and  the  entry  of  judgments  in  such 
action  who  would  have  been  bound  by  such  proceedings  if  bom 
after  such  judgment;  provided  the  court  may  in  its  discretion  at 
any  time  before  final  judgment  allow*  any  such  person  to  inter- 
vene or  may  require  that  he  be  brought  in  as  partj*,  or  may 
make  such  other  order  or  provision  for  the  protection  or  recog- 
nition of  his  rights  as  justice  may  require  and  the  circumstances 
of  the  case  permit.  In  admitting  such  new  party  or  requiring 
such  new  party  to  be  brought  in  the  court  may  give  or  refuse 
leave  to  answer;  may  permit  or  direct  that  the  answer  of  any 
other  defendant  or  defendants  stand  as  his  answer;  may  direct 
that  the  action  retain  its  place  on  the  calendar;  may  require  or 
dispense  with  the  appointment  of  guardian  ad  litem;  may  allow 
a  new  trial  or  any  re-hearing;  or  direct  that  all  or  any  part  of 
the  proceedings  stand  and  bind  such  new  party  or  make  or 
impose  any  other  provision,  term  or  condition  that  to  the  court 
may  seem  proper. 

Added  by  L.  1916,  ch.  518,  in  effect  Sept.  1,  1010. 

I   1672.   [Am'd,  1918.]    Notice  to  bo  recorded  and  Indexed. 

Each  count}'  clerk  with  whom  such  a  notice  is  filed,  must  im- 
mediately record  it  in  a  book  kept  in' his  office  for  that  purpose, 
and  index  it  to  the  name  of  each  defendant,  specified  in  a  direc- 
tion, appended  at  the  foot  of  the  notice,  and  subscribed  by  the 
attorney  for  the  plaintiff.  The  notice  filed  in  partition  suits  must 
be  indexed  against  the  name  of  each  plaintiff  and  of  each 
defendant  having  any  interest  or  estate  in  the  premises.  The 
expense  of  procuring  a  new  book,  when  necessary,  must  be  paid 
out  of   the  county   treasury,   as  other  county   charges. 

L.    1864,   ch.   53,    ||   1   and  2    (6  Bdm.   231).     Am'd  by   L.    19X8,   ch.   W. 
In  effect  Sept.  1,  1913. 

I  1673.  Notice  of  pendency  of  action  by  defendant. 

Where  a  defendant  sets  up  in  his  answer  a  counterclaim,  upon 
which  he  demands  an  affirmative  judgment  affecting  the  title  to, 
or  the  possession,  use,  or  enjoyment  of,  real  property,  he  may. 
at  the  time  of  filing  his  answer,  or  at  any  time  afterwards  before 
final  judgment,  file  a  like  notice.  The  last  three  sections  apply 
to  such  a  notice.  For  the  purpose  of  such  an  application,  the 
defendant  filing  such  u  notice  is  regarded  as  a  plaintiff,  and  the 
plaintiff  is  regarded  as  a  defendant. 

Co.  Proc.,  S  132.  In  part.    See  |  1670.  ante. 
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I   1674.  [Am'd*    1892.]      l^iniea    and    Mow    notloe    may    b« 
cancelled. 

After  the  action  is  settled,  discontinued,  or  abated,  or  final 
iad^ment  is  rendered  therein  against  the  party  filing  the  notice, 
and  the  time  to  appeal  herefrom  has  expired,  or  if  a  plaintiff 
filing  the  notice  unreasonably  neglects  to  proceed  in  th^  action, 
the  court  may,  in  its  discretion,  upon  the  application  of  any 
person  aggrieved,  and  upon  such  notice  as  may  be  directed  or 
approved  by  it,  direct  that  a  notice  of  the  pendency  of  an  action, 
filed  as  prescribed  in  the  last  four  sections,  be  cancelled  of  record 
by  a  particular  clerk,  or  by  all  the  clerks,  with  whom  it  Is  filed 
and  recorded.  The  cancellation  must  be  made  by  a  note  to  that 
effect,  on  the  margin  of  the  record,  referring  to  the  order.  Unless 
the  order  is  entered  in  the  same  clerk's  office,  a  certified  copy 
thereof  must  be  filed  therein,  before  the  notice  is  cancelled.  In  a 
judgment  creditor's  action,  the  court  may,  at  any  stage  of  the 
proceeding,  upon  notice  to  the  plaintiff  or  to  the  judgment  creditor 
to  be  affected  thereby,  direct  that  a  notice  of  the  pendency  thereof 
be  cancelled,  upon  payment  into  court  of  the  amount  of  the 
judgment  or  judgments  sought  to  be  enforced  in  such  action, 
together  with  the  accrued  interest  and  such  sum  in  addition 
thereto  as  the  court  may  deem  sufficient  to  cover  interest  likely  to 
accrue  during  the  pendency  of  the  action  and  costs.  Or,  in  lieu 
thereof,  the  court  may,  in  its  discretion,  order  that  an  under- 
taking be  given  in  a  sum  double  the  amount  of  the  judgment  or 
judgments  sought  to  be  enforced,  with  two  sufficient  sureties  to 
be  approved  by  the  court  or  a  judge  thereof,  conditioned  that  the  * 
defendant  or  defendants  applying  therefor  will  pay  the  judgment 
or  judgments  sought  to  be  enforced  against  said  property,  with 
interest  and  costs  in  the  event  that  a  final  judgment  shall  be 
entered  in  such  judgment  creditor's  action  in  favor  of  the  judg- 
ment creditor  or  creditors  to  the  effect  that  such  real  estate  was, 
at  the  time  of  the  filing  of  said  notices  of  pendency  of  action, 
equitably  chargeable  therewith.  A  copy  of  said  undertaking,  with 
notice  of  the  filing  of  the  same,  shall  be  served  upon  the  attorney 
for  the  judgment  creditor,  and  notice  of  not  less  than  two  days 
of  the  justification  of  the  sureties.  Upon  the  approval  of  such 
undertaking  by  the  court  or  a  judge  thereof,  the  court  may  direct 
that  the  notice  of  pendency  of  action  be  cancelled  of  record,  in  the 
manner  above  provided.  Where  a  judgment  creditor's  action  is 
broueht  by  the  plaintiff  as  well  on  his  own  behalf  as  on  behalf  of 
such  other  creditors  as  may  come  in  and  contribute  to  the  expense 
of  such  action,  notice  of  the  application  to  cancel  such  lis  pendens 
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shall  be  given,  as  well  to  the  plaintiff  as  to  such  other  judgment 
creditors  as  shaH,  before  the  service  of  the  notice  of  motion  or 
order  to  show  cause,  have  served  upon  the  attorney  appearing*  for 
the  defendant  in  whose  name  the  title  shall  stand  at  the  time  of 
the  commencement  of  the  action  a  notice  to  the  effect  that  anch 
judgment  creditor  elects  to  come  in  and  contribute  to  the  expenses 
of  such  action,  which  notice  shall  also  describe  the  judgment  by 
giving  the  name  of  the  court  in  which  was  recovered  such 
recovery  and  the  amount  thereof,  and  shall  be  accompanied  by  an 
affidavit  of  the  judgment  creditor  or  his  attorney  to  the  effect  that 
such  judgment  has  been  duly  docketed,  giving  the  date  and  place 
of  such  docket,  and  that  an  execution  has  been  issued  thereon  to 
the  sheriff  of  the  proper  county  and  has  been  returned  unsatisfied, 
and  the  amount  claimed  to  be  due  thereon.  In  such  case  the 
court  shall  provide  for  like  deposit  or  like  security,  as  the  case 
may  be,  for  the  benefit  of  the  judgment  creditor  giving  such 
notice  before  the  cancellation  of  such  notice  of  pendency  of  actiOB. 

L.   189:!,  cb.  604. 

1  lOTS.    'When   and   bow   eovrt   mar  eoaipel   deltTmrr   e< 
posseaaion  of  real  property  to  parobaaer. 

Where  a  judgment  in  an  action  specified  in  this  title*  allots  to 
any  persons  a  distinct  parcel  of  real  property,  or  containa  a  direc- 
tion for  the  sale  of  real  property,  or  confirms  such  an  allotment  or 
sale,  it  may  also,  except  in  a  case  where  it  is  expressly  prescribed 
in  this  act  that  the  judgment  may  be  enforced  by  execatioo, 
direct  the  delivery  of  the  posseasion  of  the  property  to  the  persoa 
entitled  thereto.     If  a  party,  or  his  representative  or  successor. 

who  is  bound  by  the  judgment,  withholds  posseasion  from  the 
person  thus  declared  to  be  entitled  thc^reto,  the  court,  besides 
punishing  the  disobedience  as  a  contempt,  may,  in  its  discretion, 
by  order,  require  the  sheriff  to  put  that  person  into  possession. 
Such  au  order  must  be  executed,  as  if  it  was  an  execution  for  the 
delivery  of  the  possession  of  the  property. 

2  R.  S.  191.  part  of  |  1B2  (2  Edm.  199). 


I   1070.  Upon   sale  of  real  property,  ofBcer  to  par   taxes, 
ete. 

Where  a  judgment  rendered  in  an  action  for  partition,  for 
dower,  or  to  foreclose  a  mortgage  upon  real  property,  dlrecta  a 
sale  of  the  real  property,  the  officer  making  the  sale  must,  out  of 
the  proceeds,  unless  the  judgment  otherwise  directs,  pay  all  taxes, 
assessments  and  water  rates,  which  are  liens  upon  the  "property 
sold,  and  redeem  the  property  sold  from  any  sales  for  unpaid 
tuxes,  assessments,  or  wat(^  rates,   which  have  not  apparently 
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become  absolute.  The  sams,  necessary  to  make  those  payments 
and  redemptions,  are  deemed  expenses  of  the  sale,  within  the 
meaning  of  that  expression,  as  used  in  any  provision  of  article 
second,  third  or  fourth  of  this  title. 

L.  1870,  ch.  717,   |  2,  modified  and  am'd.     See  Rale  61. 

I   1677.     Judgrment   to   be   entered  Im   county   inhere  real 
property  Is  situated. 

Where  real  property,  sold  by  virtue  of  a  judgment,  rendered  in 
an  action  specified  in  the  last  section,  is  situated  in  a  county, 
other  than  that  in  which  the  judgment  is  entered,  the  judgment 
must  be  also  entered  in  the  office  of  the  clerk  of  the  county 
wherein  the  property  is  situated,  before  the  purchaser  can  be 
required  to  pay  the  purchase  money,  or  to  accept  a  deed.  The 
clerk  of  the  later  county  must  enter  it  in  the .  judgment-book 
kept  by  him,  upon  filing  with  him  a  copy  thereof,  certified  by  the 
elerk  with  whom  it  is  entered. 

S  1678.  [Am'd,  1894,  18»0,  18»8,  1016,  101«,  1917,  1»18*] 
Sale  I  notice  of;  bonv  conducted* 

A  sale  made  in  pursuance  of  any  provision  of  this  title,  must 
be  at  public  auction  to  the  highest  bidder.  Notice  of  such  sale 
must  be  given  by  the  officer  making  it,  as  prescribed  in  section 
fourteen  hundred  and  thirty-four  of  this  act  for  the  sale  by  the 
sheriff  of  real  property,  by  virtue  of  an  execution,  unless  the 
property  is  situated  wholly  or  partly  in  a  city,  or  in  an  incor- 
porated village  of  the  first  class  in  which  a  daily,  semi-weekly 
or  tri-weekly  newspaper  is  published,  and,  in  that  case,  by  pub- 
lishing notice  of  the  sale  in  such  a  cJaily,  semi-weekly  or  tri- 
weekly paper,  at  least  twice  in  each  week  for  three  successive 
weeks,  or  in  a  weekly  paper  published  in  a  city  or  in  such  incor- 
porated village  of  the  first  class,  once  in  each  of  the  sis'  weeks. 
Immediately  preceding  the  sale,  or  in  the  counties  of  New  York 
and  Kings  in  two  such  daily  papers.  If  the  property  be  situated 
in  a  city  in  which  no  newspaper  is  published,  and  there  be  an 
adjoining  city,  in  another  county,  in  which  a  newspaper  is  pub- 
lished, snch  notice  may  be  published  either  twice  a  week  for  three 
successive  weeks  immediately  preceding  the  sale  in  a  daily,  semi- 
w^eekly  or  tri-weekiy  newspaper  of  the  latter  city  or  once  a  w^eek 
for  six  succeBsive  weeks  immediately  preceding  the  sale  in  a 
weekly  newspaper  of  such  city.  If  the  oflJcer  appointed  to  make 
such  sale  does  not  appear  at  the  time  and  place  where  such  sale 
has  been  advertised  to  take  place,  then  in  that  case  the  attorney 
for  the  plaintiff  may  postpone  or  adjourn  snch  sale,  not  to  exceed 
four  weeks,  during  which  time  such  attorney  may  make  applica- 
tion to  the  court  to  have  another  person  appointed  to  make  such 
sale.  Notice  of  the  postponeuu^nt  of  the  sale  must  be  published 
in  the  paper  or  papers  wherein  the  notice  of  sale  was  published. 
The  terms  of  the  sale  must  be  ma«le  known  at  the  sahs  and  if  the 
property,  or  any  part  thereof,  is  to  be  sold  subject  to  the  ri^ht  of 
dower,  charge  or  lien,  that  fact  must  be  declared  at  the  time  of 
the  sale.  If  the  property  consists  of  two  or  more  distinct  build- 
ings, farms  or  lots  they  shall  be  sold  peiiarately,  unless  otherwise 
ordered  by  the  court;  and  provided,  further,  that  wh^re  two  or 
more  buildings  are  situated  in  the  same  city  lot,  ilwy  be  sf»d 
together. 

Am'd  by  D.  1«04,  ch.  2f&;  L.  1896,  ch.  152;  K  ISOR,  oh.  C^<V2:  T.  IP'-.,  r'l. 
819:  L  1910.  ch  580;  L.  1917,  ch.  248;  L.  1018,  ch.  God.  In  olTort  St'i)t.  1,  VMS. 
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II   107!>.   [Am'df   1016.1     Purchaaea   by   eertatn   oflieera  pro- 
hibited.    Penaltr. 

A  commissioner  or  other  officer  making  a  sale,  as  prescribed 
in  this  title,  or  a  guardian  of  an  infant  party  to  the  action,  shall 
not,  nor  shall  any  person,  for  his  benefit,  directly  or  indirectly, 
purchase,  or  be  interested  in  the  purchase  of  any  of  the  property 
8-  Id;  except  that  a  guardian  may,  where  he  is  lawfully  author- 
ized to  do  so,  purchase  for  the  benefit  or  in  behalf  of  his  ward. 
'I  he  violation  of  this  section,  is  a  misdemeanor;  and  a  purchase 
made  contrary  to  this  section,  is  void.  But  no  action  shnll  be 
brought  for  or  in  respect  to  real  property  Ly  a  person  daimiug 
that  the  property  has  been  heretofore  sold  nnder  a  judgment  in 
an  action  directing  the  sale  wherein  there  were  infant  defendants 
for  whom  a  guardian  ad  litem  had  beien  appointed,  and  the 
premises  were  sold  at  public  auction  and  purchased  by  or  od 
behalf  of  such  guardian  ad  litem,  commissioner  or  other  otBcer 
and  where  the  deed  to  the  premises  so  purchased  has  been 
recorded  in  the  proper  office  for  thirty  years,  unless  such  action 
sha^i  be  commenced  within  six  months  after  this  act  takes  effect. 

Am'd  by  L.   1016.   ch.  58,'.  in  eflTect  Sept.   1.  1916. 

1  1080.  Reveraloner,  etc.,  ntay  brlns  action  after  teaant*« 
default. 

Where  a  tenant  for  life,  or  for  a  term  of  years,  suffers  judg- 
ment to  be  taken  against  him,  by  consent  or  by  default,  in  an 
action  of  ejectment,  or  an  action  for  dower,  the  heir  or  person 
owning  the  reversion  or  remainder,  may,  after  the  determination 
of  the  particular  esttite,  maintain  an  action  of  ejectment  to 
recover  the  property. 

2  B.  8.  330,  I  2  (2  Bdm.  350),  am'd.     See  |  1688.  pMt. 

1  1681.     Defendant,    tao'w     prevented     front     comnslttlns 
^vaate,  etc. 

If,  during  the  pendency  of  an  action  specified  in  this  title,  the 
defendant  commits  waste  upon,  or  does  any  other  damage  to, 
the  property  in  controversy,  the  court,  or  a  judge  thereof,  may, 
upon  the  application  of  the  plaintiff,  and  due  proof  of  the  facts 
by  affidavit,  grant,  without  notice  or  security,  an  order,  restrain- 
ing him  from  the  commission  of  any  further  waste  upon  or  dam- 
age to  the  property.  Disobedience  to  such  an  order  may  be 
punished  as  a  contempt  of  the  court.  This  section  does  not 
affect  the  plaint  iff  *s  right  to  a  permanent  or  temporary  injune- 
tiou  in  such  an  action. 

2  R.  S.  336.  II  18  and  19  (2  Edm.  347). 

I   1682.  IVhen  order  for  aarvey  may  be  made. 

If  the  court,  in  which  an  action  relating  to  real  property  is 
pending,   is  satisfied   that  a   survey   of  any  of  the  property,  in 
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the  po88e8sion  of  either  party,  or  of  a  boundary  line  between 
the  parties,  or  between  the  property  of  either  of  them,  and  of 
another  person,  is  necessary  or  expedient,  to  enable  either  party 
to  prepare  a  pleading,  or  prepare  for  trial,  or  for  any  other 
proceeding  in  the  action,  it  may,  upon  the  application  of  either 
party,  upon  notice  to  the  party  in  possession,  make  an  order, 
granting  to  the  applicant  leave  to  enter  upon  that  party's  prop- 
erty, to  make  such  a  survey. 

2  K.   S.   341.   I  13  (2  Edm.   8SSD.   am'd. 

I  1688.  Contents  nnd  nerTlce  of  order. 

An  order,  made  as  prescribed  in  the  last  section,  must  specify,  % 
by  a  description  as  definite  as  may  be,  the  property  or  boundary 
line  to  be  surveyed,  and  the  real  property  of  the  adverse  party, 
upon  which  it  is  necessary  to  enter  for  that  purpose.  A  copy 
thereof  must  be  served  on  the  owner  or  occupant  of  that  property, 
before  entry  thereupon. 

Id.,  9  14.  ain'd. 

I   1684.  Authority  of  party  under  order. 

After  serving  a  copy  of  the  order,  as  prescribed  in  the  last 
section,  the  party  obtaining  it,  his  necessary  surveyors,  servants, 
and  agents,  may  enter,  for  the  purpose  of  making  the  survey, 
upon  the  real  property  described  in  the  order j  and  may  there 
make  the  survey;  but  each  person  so  entering  is  responsible  for 
any  unnecessary  injury  done  by  him;  and  the  party  procuring 
the  order  is  responsible  for  such  an  injury,  done  by  any  person 
so  entering. 

Id.,  i  15,  am'd. 

i  1685.  Liability  of  purchaser,  pending  an  action. 

If  the  defendant,  in  an  action  of  ejectment  or  an  actic^n  for 
dower,  aliens  the  real  property  in  question,  after  the  filing  of 
a  notice,  as  specified  in  section  1670  of  this  act,  and  an  execu- 
tion against  him  for  the  plaintiff's  damages  is  returned  wholly 
or  partly  unsatisfied,  an  action  may  be  maintained  by  the  plain- 
tiff against  any  person  who  has  been  in  possession  of  the  prop- 
erty, under  the  defendant's  conveyance,  to  recover  the  unsatisfied 
portion  of  the  damages,  for  a  time  not  exceeding  that,  during 
which  he  possessed  the  property. 
Id.,  i  19.     See  I  1670.  ante. 

9  1686.  Infant  may  maintain,  etc.,  real  action  in  bin  own 

Any  action  specified  in  this  title  may  be  maintained  by  or 
against  an  infant  in  his  own  name;  and  article  fourth  of  title 
8€*eond  of  chapter  fifth  of  this  act  applies  to  such  an  action, 
except  as  otherwise  prescribed  in  sections  1535  and  153f  of  this 
act. 

I   1687.  Joinder  of  real  actions  with  others. 

Nothing  contained  in  this  title  is  to  be  construed,  as  to  prevent 
the  plaintiff  from  uniting  in  the  same  complaint   two  or  more 
causes  of  action,  in  any  case  specified  in  section  484  of  this  act. 
See  I  484,  ante. 

I   1688.  IVhen  apeeial  proceed Aiflr  to  recover   real   prop- 
erty not  alloived. 

A  special  proceeding  to  recover  real  property  cannot  be  takei^ 
except  in  a  case  specially  prescribed  by  law. 

9  B.   8.  S42.   f  24  (2  Bdm.  SM). 
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ARTICIitt  TBNTB. 

(Added  by  L.  1901,  ch.  808.    In  effect  SepC  1«  19014 

Evidence  in  actions  or  proceedings  involving  a  tiile  to  real  property 

Sec.  1688a.  Tefltimony  perpetuated  panuaat  to  this  article  may  te  Rcefrtd. 
1688b.  Effect  of  documentary  eyldence.  4 

1688c.  Mode  of  Introdneliigr  tevtlmony. 

1688d.  Application  to  take  depoaitlon  and  perpetuate  testlmoQf. 
I688e.  Petition,  what  to  contain. 
1686f.  Appointment  of  referee;  notice  to  appear. 
1088f .  Referee  to  take  depoaltioti. 

i6S8b.  Examination;  deposition  to  be  signed  and  certified. 
ii!688l.   Peposltlons  as  evidence. 

f  t688a.    Testimony  perpetuated  puranaJkt  to  tbl«  «rtlel€» 
ifejH/  1>e  received. 

ill  any  action  or  proceeding  involving  a  question  as  to  title  to 
*ea^  property  in  the  state  of  New  York,  the  court  shall  upon  the 
offeb  of  any  party  receive  in  evidence  testimony  perpetuated  pur- 
suant to  the  provisions  of  this  article;  provided  that  the  testimony 
of  a  witness  shall  not  be  admissible  under  the  provisions  hereof 
until  the  court  is  satisfied  that  such  witness  is  deceased,  or  is 
unable  personally  to  attend  by  reason  of  insanity,  sickness  or  other 
infirmity,  or  is  confined  in  a  prison  or  jail,  or  is  absent  from  the 
state,  and  his  attendance  can  not  with  reasonable  diligence  be 
compelled  by  subpoena  or  his  testimony  taken  by  commission. 

9  1688b.  XSffect  of  doeomentarr  erldenoe. 

No  provision  of  this  article  shall  give  to  any  documentary  evi- 
dence introduced  in  connection  with  such  testimony  any  greater 
or  different  effect  than  may  be  due  to  it  by  reason  of  the  testi* 
mony  relative  thereto  or  its  own  character. 

g  1688c.  Mode  of  Introdvclair  teattmoiiT- 

Such  testimony  may  be  introduced  in  such  action  or  proceeding 
in  any  mode  established  by  the  practice  of  the  courts  for  the 
introduction  of  testimony  given  upon  a  former  trial  of  an  action 
by  a  witness  who  has  since  died,  and  subject  to  objections  as  to 
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the  competency  of  a  witneBs  or  the  relerancy  or  competency  of  a 
question  pnt  to  him  or  the  answer  giren  by  him,  as  if  the  witness 
were  personally  examined^  and  without  being  noted  upon  the 
deposition. 

I  1688d«  AppUefttlon  to  imSte  deposition  and  to  perpetn* 
nte  testlntonT. 

Where  a  person  has  4>een,  or  he  and  those  under  whom  he 
claims  have  been,  for  one  year  in  possession  of  real  property  or 
of  an  undivided  interest  therein,  claiming  it  in  fee  or  for  life 
or  for  a  term  of  years,  not  less  than  ten,  he  may  apply  to  the 
supreme  court,  by  petition,  to  take  the  deposition  of  any  person 
or  persons  and  to  perpetuate  such  testimony  to  be  receiyed  in 
i^yidence  pursuant  to  the  provisions  of  this  article* 

f  1688e.  Petition,  wlutt  to  eontnln. 

The  person  desiring  to  take  a  deposition  and  to  perpetuate 
testimony  as  prescribed  in  this  article  may  present  to  a  justice  of 
the  supreme  court  a  petition  duly  yerified,  setting  forth  as  follows: 

First.  A  description  of  the  real  property  in  relation  to  which 
'Jie  petitioner  desires  testimony  taken  and  perpetuated,  the  estate 
of  the  petitioner  therein,  whether  in  fee  or  for  life,  or  for  a  term 
of  years,  and  whether  he  holds  as  heir,  deyisee  or  purchaser,  or 
as  trustee  of  an  exprew  trust. 

Second.  That  the  property  at  the  date  of  the  petition  Is  and 
for  one  year  next  preceding  has  been  4n  his  possession  or  the 
possession  of  himself  and  those  from  whom  he  deriyes  title,  either 
as  sole  owner  or  as  joint  tenant  or  as  tenant  in  common. 

Third.  A  general  statement  of  the  facts  as  to  which  testimony 
is  to  be  taken  and  the  circumstances  which  render  it  necessary 
for  the  protection  of  the  petitioner's  rights  that  the  proposed 
testimony  should  be  perpetuated. 

Fourth.  The  names  and  residences  of  the  persons  to  be  ex* 
amined. 

Fifth.  The  names  and  residences  of  persons  having  interests 
which  may  be  adversely  affected  by  the  testimony  sought  to  be 
taken,  so  far  as  such  names  and  residences  are  within  the  knowl- 
edge of  the  petitioner;  or,  where  such  names  and  residences  can- 
not be  ascertained,  a  statement  of  the  class  of  persons  having 
interests  which  may  be  so  adversely  affected. 

Sixth.  Any  other  fact  necessary  to  show  that  the  case  comes 
within  the  provisions  of  this  article. 

I  l4K8f.  (Ani'dy  1B18.]  Appointment  of  referee;  notice  t« 
nppenr. 

Upoo  the  presentation  of  the  petition,  the  judge  shall  make  an 
order  oontaining  directions  as  to  the  persons  to  whom,  and  the 
26  41ft 
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iiiauiKfi'  iu  which,  notice  shall  be  given  of  the  time  and  place  at 
which  8uch  application  will  be  heard;  and  ai  ihe  time  tixed  lu 
said  notice  for  that  purpose,  if  it  shall  be  shown  to  the  satis- 
faction of  the  court  that  the  case  comes  within  the  proTisions  of 
this  article,  the  court  shall  make  an  order  appointing  a  referee 
to  take  such  testimony  and  prescribing  the  manner  in  which  and 
the  persons  to  whom  notice  shall  be  given  of  the  time  and  place 
jir  which  the  testimony  will  be  taken  before  said  referee. 

If  it  shall  appear  from  the  petition  that  the  person  or  persona 
tu  be  examined  reside  without  the  state,  the  judge  to  whom 
the  petition  may  be  presented  may  direct  that  a  commission  be 
issued  to  one  or  more  competent  persons  named  therein  to  ex- 
amine che  person  or  persons  named  therein  under  oath  uimn 
the  interrogatories  annexed  to  the  commission:  to  take  and  certify 
the  deposition  of  each  witness,  and  to  return  the  same  and  the 
pommission  according  to  the  directions  given  in  or  with  the  com- 
mission; and  for  this  purpose  the  judge  shall  make  an  order 
directing  that  interrogatories  be  settled  on  notice  to  persons  who, 
from  the  petition  it  may  appi^ar,  may  be  adversely  affected  bj* 
the  testimony  sought  to  be  taken.  All  the  provisions  of  chapter 
nine,  title  three,  article  two  of  the  code  of  civil  procedure  abnll 
apply  to  depositions  taken  without  the  stale  as  ln-rrin  jirovided; 
and  a  deposition  taken  and  filed  in  acM-ordance  with  the  pro- 
visions thereof  and  of  this  article,  shall  have  the  same  force  and 
eflPect  as  the  depositions  of  a  witness  before  a  referee  as  herein 
provided,  if,  before  it  may  be  read  in  evidence,  the  {>etition  and 
order  under  which  it  was  taken  and  proof  of  service  of  all 
the  notices  required  by  this  article,  shall  be  filed  in  the  office 
of  the  clerk  of  the  county  in  which  tho  real  estate  is  sitnated. 
and  the  deposition  or  a  certified  copy  thereof  shall  l>e  recorded 
in  the  office  of  the  register,  or.  if  there  be  none,  of  the  county 
clerk,  of  the  county  in  which  the  re*il  estate  is  situated. 

AraM  by  L.  1013,  ch.  140.     In  pfTect  March  27,  101  n. 

S  leSSflT.  [Am*d,  101  .'1.1     Referee  1o  take  deponltion. 

Before  proceeding  with  the  testimony,  the  referee  shall  require 
proof  that  due  notice  of  the  hearing  has  been  given  in  accordance 
with  the  directions  in  said  order  contained,  and  thereupon  the 
referee  must  proceed  to  take  the  depositions  of  the  persons  pro- 
(losed  to  be  examined,  as  stated  in  the  petition,  at  the  time  and 
place  mentioned  in  the  notice,  and  may  from  time  to  time  ad- 
journ the  examination  to  another  day  and  nnotlier  place  within 
the  same  county.  All  the  provisions  of  sections  eight  hundred 
and  fifty-four,  eight  hundred  and  fifty-five,  eight  hundred  and 
fifty-six.  eight  hundred  and  fifty-seven  and  eight  hundred  and 
fifty-eight  of  the  code  of  civil  procedure  apply  to  the  examination 
of  a  person  taken  before  a  referee  as  prescribed  in  this  article. 

AmM  by  L.    1011,   ch.    140.      In  pffoct  Miirrh   27,    1013. 

X  lGA8h.  Exnn»lnntl«»ii|  «1epnMitlon  to  lie  Miirned  and  cer- 
tilled. 

The  referee  upon  everj  <»xamination  taken  as  pres<Tibed  in  this 
article  must  insert  therein  every  sniswcr  <»r  declaration  of  the 
person  examined,  which  any  party  lo  the  said  proceeding  requires 
to  be  inserted.  If  upon  the  onii'liuiticm  before  the  referee  The 
person  examined  refiises  to  nnswcr  any  question,  the  referee  must 
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report  the  fnct  to  tLe  court  or  a  judge  thereof,  who  must  deter- 
mine whether  the  witness  is  hound  to  answer  tlie  question.  The 
deposition  when  completed  must  be  read  and  subscribed  by  the 
persons  examined,  certified  to  by  the  referee,  and  within  ten  days 
thereafter  must,  together  with  the  petition  and  order  under  which 
it  was  takt-n,  and  proof  of  service  of  all  the  notices  required  by 
this  article,  he  filed  in  the  office  of  the  clerk  of  the  county  in 
whi<-h  it  was  taken,  and  the  said  deposition  or  a  certified  copy 
thereof  must  be  recorded  in  the  office  of  the  register  (or  clerk 
where  there  is  no  register)  of  the  county  in  which  the  real  estate 
i»*  situated. 

I  16881.  [AmMy  1013.1     DepositioiiM  an  evidence. 

Subject  to  the  provisions  of  this  article,  the  depositions  taken 
lipfore  a  refcrte  or  pursuant  to  a  commission  or  a  certified  cop:- 
thereof  may  be  read  in  evidence  by  any  party  to  an  action  or 
proceeding,  which  shall  involve  the  title  to  such  real  property, 
as  against  the  person  on  whose  petition  said  depositions  were 
taken,  each  person  to  w^hora  notice  of  the  taking  of  such  deposi- 
tions was  given  as  directed  in  the  order  appointing  the  leferee, 
and  all  persons  claiming  from,  through  or  under  them  or  any 
of   them. 

I'd  by  L.  1913,  ch.  140.     In  ofTect  March  27.  1913. 
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TITLB  IL 

Actions  relating  to  cnattelf  • 

Article  1.  Aetioo    to    reoorer   a    ebattel. 

2.  Acuuu  to  foredofle  a  Uen  opoa  a  chattoL 

article:  first. 

Action  to  recover  a  chatteL 

See.  1680.  Joinder  of   action  with   othen. 
1C90.  'When  It  cannoc  be  malDtaloed. 
IGUl.  Id.;  after  jodffment  affainat  the  plaintiff. 
1692.  Id.;  by  an  aulgnee. 

ICas.  Jnrladictlon.  etc.,  wben  a  repleyin  precedes  aamnMB^ 
1G84.  Plaintiff  may  require  aherlff  to  repIeTy. 
1C06.  Affldarlt  therefor,  before  commencement  of  actloa. 

1686.  Id.;  after  commencement  of  action. 

1687.  Id.;  wbere  eoTeral  cbatteU  are  to  be  repleiiel. 
1088.  Provision  wbere  a  part  only  is  replerled. 

1698.  Plaintiff's  nndertaking  for   retdeyln. 

1700.  How  chattel   to   be   replevied. 

1701.  Id.;  bow  taken  from  a  building,  ete. 

1702.  Replevied  chattel;  bow  kept.  etc. 

1703.  Wben  defendant  may  except  to  sureties;  proceedings  thiisspsa. 

1704.  When   defendant   may   reclaim   chattel;    proceedings  theroaptts. 
1706.  Sureties;  when  and  how  to  Justify. 

1706.  When  and  to  whom  sheriff  must  deliver  chattel. 

1707.  Penalty  for  wrong  delivery  by  sheriff. 

1708.  Undertaking:  to  whom  delivered. 

1708.  Claim  of  title  by  third  person;   proceedings  thereupon. 

1710.  Action  against  sheriff  upon  such  claim. 

1711.  Indemnity  to  sheriff  sgainst  such  action. 

1712.  When  agent,  etc.,  may  make  affidavit  for  repleTln  or  retum. 
1718.  Second  and  subsequent  replevin;  proceedings  thereupon. 
1714.  Replevin,  where  order  of  arrest  has  been  granted. 

1716.  Return,  etc.,  by  sheriff. 

1716.  Id.;  how  compelled. 

1717.  Replevin  papers  to  be  made  part  of  judgment-roll.  etc. 

1718.  Action  not  affected  by  failure  to  replevy. 

1718.  When  and  how  plaintiff  may  abandon  his  claim  as  to  put. 

1720.  Title;  how  stateii  in  pleading. 

1721.  Taking,  etc.:  bow  stated  in  complaint. 

1722.  Damsges.   when  chattel  injured,   etc.,  by  defendant, 

1723.  Answer  of  title  In  third  person. 

1724.  Answer  that  property  was  distrained  doing  damage. 

1725.  Defendant  may  demand  Judgment  for  return. 
17fi6.  Verdict,  etc.,   what  to  state. 

1727.  Substitute  lu  certain  cases  for  6ndlng  as  to  value. 

1728.  Verdict,  etc..   for  part  of  several  chattels;  Jndgment  tbiisipW 
1728.  Damages   bow  ascertained  on  defsult. 

1730.  Pinal  Judgment:  docketing  the  same. 

1731.  E.xecnt1on:  contents  thereof. 

1732.  Id.:   sheriff's   power  to  take  chattel. 

1738.  Action  on  undertMklng;  when  maintainable. 

n:<4.  .Hherlff's  return   evidence  therein. 

1735.  Injury,   etc..   no   defence. 

1786.  Abatement  and   revival   of   action. 

S  1689.  Joinder  of  ttctlon  with  otliera. 

Nothing  in  this  title  in  to  he  ho  construed,  as  to  prevent  tbe 
plainTiff  from  unitinfr,  iu  the  Rfime  complaint,  two  or  more 
causes  of  action,  in  any  case  specified  iir  section  484  of  this  act 

See    S    1687.    ante. 

f  16»0.  [Ain*d,  1894.]    IVhen  It  cannot  be  malntnlned. 

An  notion  to  recover  a  chattel  cannot  be  maintained  in  eitbtf 
of  the  followinfc  cases: 
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1.  Where  the  chattel  was  taken  by  virtne  of  a  warrant,  against 
the  plaintiff,  for  the  collection  of  a  tax,  assettBmeut  or  fine,  iasued 
in  pursuance  of  a  statute  of  the  Sute  or  of  tiie  United  States; 
unless  the  taking  was,  or  the  detention  is,  unlawful,  as  specitied 
in  section  sixteen  hundred  and  ninety-tiye  of  this  act. 

2.  Where  it  was  seized  by  yirtue  of  an  execution,  or  a  war- 
rant of  attachment,  against  the  property  of  the  plaintiff,  nnless 
it  was  legally  exempt  from  such  seizure,  or  is  unlawfully  de- 
tained, as  specified  in  section  sixteen  hundred  and  ninety-liTe 
of  this  act. 

3.  Where  is*  was  seized  by  virtue  of  an  execution,  or  a  war- 
rant of  attachment,  against  the  property  of  a  person  other  than 
the  plainti£^  and  at  the  time  of  the  commencement  of  the  acrlou 
the  plaintiff  had  not  the  right  to  reduce  it  into  his  podsessiou. 

Ii.   18»4,  cb.  S06:  2  R.  S.  622.  {{  4  and  6  (2  B.   S.  640),  am'd. 

I  lOOl.  Id.  I  After  Jndffntent  against  the  plalntilf. 

Where  a  chattel  is  r^levied,  in  an  action  to  recover  the 
same,  and  a  final  judgment  awarding  the  possession  thereof  to 
the  defendant  is  rendered,  a  subsequent  action  to  recover  the 
same  chattel  cannot  be  maintained  by  the  plaintiff,  for  the 
same  cause  of  action.  But  the  judgment  does  not  affect  his 
right  to  maintain  an  action  to  recover  damages,  for  taking  or 
detaining  the  same  or  any  other  chattel,  unless  it  was  rendered 
against  him  upon  the  merits. 

U.,  9  92. 

i  loas.  Id. I  bF  «a  asHiffnee. 

An  action  to  recover  a  chattel,  the  title  to  which  has  been 
transferred  to  the  plaintiff,  since  the  wrongful  taking,  or  during 
the  wrongful  detention  thereof,  with  or  without  the  damages 
sustained  by  the  taking,  withholding,  or  detention,  may  be 
maintained  in  any  case,  where,  except  for  the  transfer,  such  an 
action  might  be  maintained,  by  the  person  from  or  through  whom 
ttke  plaintiff  derives  title;  but  not  otherwise. 

I   1608.   Jnrlsdletlon,   etc.,  vrlien  repleirlit  preeeden   sum- 


Where  a  chattel  is  replevied  before  the  •service  of  the  sum- 
mons, as  prescribed  in  this  article,  the  seizure  thereof  by  the 
sheriff  is  regarded  as  equivalent  to  the  granting  of  a  provisio' n1 
remedy,  for  the  purpose  of  giving  jurisdiction  to  the  court,  nnd 
enabling  it  to  control  the  subsequent  proceedings  in  the  action: 
and  as  equivalent  to  the  commencement  of  the  action,  for  t>>e 
purpose  of  determining,  whether  the  plaintiff  is  entitled  to  main- 
tain the  action,  or  the  defendant  is  liable  thereto. 

See  I  41<l.   ftDte. 


I  1804»  Plmintllf  mar  reaalre  sheriff  to  reple-vy. 

The  plaintiff  may.  when  the  summons  is  issued,  or  at  any 
time  afterwards,  and  before  the  service  of  a  copy  of  the  defend- 
ant's answer,  or,  where  judgment  is  taken  by  default  for  wnnt 
<^f  an  appearance  or  pleading,  before  the  entry  of  the  finnl 
jndinnent,  cause  the  chattel,  to  recover  which  the  action  is 
brought,  to  be   replevied  by   the   sheriff  of  the  county  where 

*  So  Id  tbe   ortgliuil. 
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it  is  found.  For  that  purpose,  he  must  deliver  to  the  sheriff 
an  affidavit  and  a  written  undertaking,  as  prescribed  In  tlie 
following  sections  of  this  article,  with  a  written  requisition, 
indorsed  upon  or  annexed  to  the  affidavit,  and  subscribed  by  his 
attorney,  to  the  effect,  that  the  sheriff  is  required  to  replevy 
the  chattel  described  therein.  The  requisition  mny  be  directed 
to  the  sheriff  of  a  particular  county,  or,  generally,  to  the  sheriiT 
of  any  county  where  the  chattel  is  found.  It  is  deemed  the 
mandate  of  the  court. 
Co.  Proc.,  (f  206  and  209,  am'd  and  consolidated. 

i  1G8S.  Affidavit  tlterefor,  before  commeneemeBt  ot 
wction.  ' 

The  affidavit,  to  be  delivered  to  the  sheriff,  as  prescribed  in 
the  last  section,  must  particularly  describe  the  chattel  to  be 
replevied;  and  must  contain  the  following  allegations: 

1.  That  the  plaintiff  is  the  owner  of  the  chattel,  or  is  entitle*) 
to  the  possession  thereof,  by  virtue  of  a  special  property  therein; 
the  facts  with  respect  to  which  must  be  set  forth. 

2.  That  it  Is  wrongfully  detained  by  the  defendant. 

3.  The  alleged  cause  of  the  detention  thereof,  accordinfr  to 
the  best  knowledge,  information,  and  belief  of  the  person  making 
the  affidavit. 

4.  That  it  has  not  been  taken  by  virtue  of  a  w^arrant,  againsit 
the  plaintiff,  for  the  collection  of  a  tax,  assessment,  or  fine,  isnued 
in  pursuance  of  a  statute  of  the  State,  or  of  the  United  Stnt<M«: 
or.  If  it  has  been  taken  under  color  of  such  a  warrant,  either 
that  the  taking  was  unlawful,  by  reason  of  defects  in  the  pro- 
fess, or  other  causes  specified,  or  that  the  detention  is  unlawfn?, 
by  reason  of  facts  specified,  which  have  subsequently  occurred. 

5.  That  it  has  not  been  seized  by  virtue  of  an  execution  or 
warrant  of  attachment,  against  the  property  of  the  plaintiff, 
or  of  any  person  from  or  through  whom  the  plaintiff  has  derived 
title  to  the  chattel,  since  the  seizure  thereof;  or,  ff  it  has  been 
so  seized,  that  it  was  exempt  from  the  seizure,  by  reason  of  facts 
specified,  or  that  its  detention  is  unlawful,  by  reason  of  fiacts 
specified  which  have  subsequently  occurred. 

6.  Its  actual  value. 

See  Co.  Proc,  |  207. 

I  10OO«  Id.;  after  commencement  of  action. 

But  where  the  affidavit  is  made  after  the  service  of  the  eum 
mens,  the  allegatior",  required  to  be  inserted  therein  by  subdi- 
visions first  and  secv^nd  of  the  last  section,  must  be  to  the  effect, 
that  the  plaintiff,  at  the  time  of  the  commencement  of  the 
action,  was  the  owner  of  the  chattel,  or  was  entitled  to  thi» 
possession  thereof  by  virtue  of  a  special  property  therein;  and 
that  it  was  then  wrongfully  detained  by  the  defendant,  as  pre- 
scribed in  those  subdivisions. 

S  1607.  Id. I  TrUere  several  chattels  are  to  be  replevied. 

•  Where  the  affidavit  descriliea  two  or  more  chattels  of  the 
same  kind,  it  must  state  the  number  thereof,  and  where  it 
describes  a  chattel  in  bulk,  it  must  state  the  weight,  measure- 
ment, or  other  quantitv.  W>iere  it  describes  two  or  more  chattels 
to  be  replevied,  it  may.  at  the  ©I'^etion  of  the  plaintiff,  state  the 
aggregate  value  of  all;  or,  separately,  the  value  of  any  chattel 
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or  of  any  class  of  chattels,  and  ther  aggr^^ate  value  of  the  re- 
mainder. If  any.  Where  it  stateH  Heparaieiy  the  value  of  oue 
or  more  chattels  or  classes  of  chattels,  the  defendaut  may  re- 
quire, as  prescribed  in  the  following  provisions  of  this  article, 
tlie  reiuru  of  any  or  all  of  the  cnattels  or  classes  of  chattels, 
tlie  value  of  which  is  thus  stated,  or  of  the  portion  thereof 
^vbich  has  been  replevied.  If  he  procures  such  a  return,  the 
remainder  must  be  delivered  to  the  plaintiff,  except  as  is  otherwise 
prescribed  in  this  article. 
ExpIaiMtory  of  f   1096,  ante. 

f   ie06.  ProYlsion  where  a  pari  only  In  replevied. 

TThe  sheriff  must  replevy  a  smaller  number  or  a  smaller  quantity, 
iff  the  whole  of  the  chattel  or  chattels  described  in  the  affidavit 
eannot  be  found.  In  that  case,  if  the  aggregate  value  only  is 
stated  in  the  affidavit,  the  value  of  the  entire  chattel  or  class  of 
ebattels,  as  so  stated,  is  to  be  deemed  the  vnlue  of  the  part  re- 
plevied, for  the  purposes  of  the  proceedings  to  procure  a  return 
tbereof  to  the  defendant. 

«k 

f  1€»0.  PlalntilPs  pndertakinflr  for  replevfn. 

The  undertaking  to  be  delivered  to  the  sheriff,  with  a  requisi- 
tion to  replevy  a  chattel,  must  be  executed  by  at  least  two  sure- 
ties, who  must  be  approved  by  the  sheriff.  It  must  be  to  the 
effect,  that  the  sureties  are  bound  in  a  specified  sum,-  not  less 
than  twice  the  value  of  the  chattel,  as  stated  in  the  affidavit,  for 
the  prosecution  of  the  action;  for  the  return  of  the  chattel  to  the 
defendant,  if  possession  thereof  is  adjudged  to  him,  or  if  the 
action  abates,  or  is  discontinued,  before  the  chattel  is  returned  to 
the  defendant;  and  for  the  payment  to  the  defendant  of  any  sum; 
which  the  judgment  awards  to  him  against  the  plaintiff. 

f  1700.    Hotr  chattel  to  be  replevied. 

If  any  chattel,  described  in  the  affidavit,  is  found  in  the  x^osses- 
sion  of  the  defendant,  or  of  his  agent,  the  sheriff,  to  whom  an 
affidavit,  requisition,  and  undertaking  are  delivered,  as  prescribed 
in  the  foregoing  sections  of  this  article,  must  forthwith  replevy 
it,  by  taking  it  into  his  possession.  He  must  thereupon,  without 
delay,  serve  on  the  defendant  a  copy  of  the  affidavit,  requisition 
and  undertaking,  by  delivering  the  same  to  him  personally,  if  he 
can  be  found  within  the  county;  or,  if  he  cannot  be  so  found,  to 
bis  agent,  if  any,  from  whose  oossession  the  chattel  is  taken;  or, 
If  neither  can  be  found  within  the  county,  by  leaving  the  copy  at 
the  usual  place  of  abode  of  either,  with  a  person  of  suitable  age 
and  discretion. 

5Hee  Co.  Proo..  remainder  of  §  209,  am'd. 

S  1701.  Id.;  how  taken  from  a  Kalldins,  ete. 

If  any  chattel,  described  in  the  affidavit,  is  secured  or  concealed 
in  a  building  or  inclosure,  the  Sheriff  must  publicly  demand  its 
delivery.  If  it  is  not  delivered,  pursuant  to  the  demand,  he  must 
rause  the  building  or  inclosure  to  be  broken  open,  and  must  take 
the  chattel  Into  his  possession. 

Co.  Proc..  9  214.    See  |§  104.  105  and  1094.  ante. 

I  1702.  Reple-vted  chattel}  hovr  kept»  etc. 

A  sheriff,  who  has  replevied  a  chattel,  must  retain  it  in  his  pos- 
session,  keeping  it  in  a  secure  place,   until   the  person,   who  is 
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entitled  to  the  poBteesion  thereof,  (b  ascertained,  as  prescribed  in 
thui  article.  He  must  then  deliTer  it  to  that  person,  upon  request 
and  payment  ot  his  lawful  fees,  and  necessary  expenses  for  taking 
and  Keeping  it,  as  taxed  by  a  judge  of  the  court,  or  the  countj 
.iudge  of  the  county  where  the  chattel  was  replevied,  upon  such  a 
notice  as  the  judge  deems  proper. 
Cto.  Proc.,  f  216,  am'd. 

ft 

I  1708.  IVhen  defeMdant  mar  exoept  to  soretieai  pro* 
coedlnvs  therevpon. 

Within  three  days  after  the  chattel  is  replevied,  and  a  copy  of 
the  affidavit,  requisition,  and  undertaking  is  served,  the  defendant, 
unless  he  requires  a  return  of  the  chattel  replevied,  or  of  one  or 
more  of  them,  where  two  or  more  chattels  are  replevied,  may 
serve  upon  the  sheriff  a  notice,  that  he  excepts  to  the  plaintilTs 
sureties;  otherwise  he  is  deemed  to  have  waived  all  objections  to 
them.  Where  the  defendant  has  not  appeared,  the  notice  must  be 
subscribed  either  by  him,  or  by  his  agent  or  attorney.  The  per- 
son so  subscribing^  the  notice  must  add  to  his  signature  his  office 
address,  as  prescribed  by  law,  with  respect  to  a  notice  of  appear- 
ance. Within  ten  days  after  service  of  such  a  notice,  the 
plaintiffs  attorney  must  serve  upon  defendant's  attorney,  or,  if 
the  defendant  has  not  appeared,  upon  the  sheriff,  notice  of  the 
justification  of  the  sureties.  If  the  notice  of  justification  is  served 
upon  the  sheriff,  he  must  immediately  serve  it  upon  the  person, 
wnose  name  is  subscribed  to  the  notice  of  exception,  in  the  mode 
prescribed  by  law,  for  service  of  a  paper  upon  an  attorney  in  an 
action. 

Id.,  I  210,  ftBi'd. 

I  1704.  "Wikea  defendant  may  reclaim  ekatteli  pr€»eee4«- 
Invs    tlterenpon. 

The  defendant,  if  he  does  not  except  to  the  plaintiff's  sureties, 
as  prescribed  in  the  last  section,  may,  within  the  time  allowed  to 
kim  for  such  an  exception,  serve  upon  the  sheriff,  a  notice  that  he 
requires  a  return  of  the  chattel  replevied.  With  the  notice^  be 
must  deliver  to  the  sheriff  the  following  papers: 

1.  An  affidavit,  containing  an  allegation,  either  that  the  defend- 
ant is  the  owner  of  the  chattel,  or  that  he  is  lawfully  entitled  to 
the  possession  thereof,  by  virtue  of  a  special  pr<^erty  therein,  the 
facts  with  respect  to  which  must  be  set  forth. 

2.  An  undertaking,  executed  by  at  least  two  sureties,  to  the 
effect  that  they  are  bound,  in  a  specified  sum,  not  less  than  twice 
the  value  of  the  chattel  as  stated  jn  the  aflldaTit  of  the  plaintiff, 
for  the  delivery  thereof  to  the  plaintiff,  if  delivery  thereof  is 
adjudged,  or  if  the  action  abates  in  consequence  of  the  defend* 
ant's  death;  and  for  the  payment  to  him  of  any  sum,  which  the 
jndinnent  awards  against  the  defendant. 

Within  three  days  after  serving  a  notice,  requiring  a  return  of 
the  chattel,  as  prescribed  in  this  section,  the  defendant  must  serve 
upon  the  plaintiffs  attorney,  notice  of  the  justification  of  the  snre* 
ties  to  the  undertaking. 

Id..  {  211,  am*d. 

I  1706.  Sureties  I  vrlien  and  how  to  Jnsttfy. 

The  justification  of  sureties,  as  prescribed  In  either  of  the  last 
two  sections,  mtst  take  Diace,  either  in  the  county  where  the 
chattel  was  replevied,  or  in  the  county  where  one  of  th<»  suretlen 
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resideB.  The  proTisions,  regrulatiog  tbe  justification  of  ball,  con- 
tained in  urticle  third  of  title  first  of  chapter  seventh  of  this  act. 
gOYem,  except  aa  otherwise  expressly  prescribed  In  thio  article, 
with  respect  to  the  notice  of  justification  of  the  sureties;  the 
officer  before  whom  they  must  justify:  the  substitution  of  new 
sureties  or  a  new  undertaking;  the  examination  and  qualifications 
of  the  sureties;  and  the  allowance  of  the  undertaking.  But  afier 
the  allowance,  the  undertaking  and  examination  must  be  deUvered 
to  the  sheriff. 

Oo.  Proe.,  I  218,  with  parte  of  U  210  And  212.    8«e  Sf  573.  681.  aott. 


I  1706.  IMTheB  and  to  wbiom  abieriir  atiist  deliver  ehattei. 

If  the  defendant  neither  excepts  to  the  plaintifiTs  sureties,  nor 
requires  the  return  of  the  chattel,  within  the  time  prescribed  for 
that  purpose;  or  if  he  makes  default  in  serying  notice  of  the 
justification  of  his  sureties,  or  in  procuring  the  allowance  of  his 
undertaking:  or  if  the  plaintiff,  after  the  defendant  has  excepted 
to  his  sureties,  duly  procures  the  allowance  of  his  undertaking; 
the  sheriff  must,  except  in  the  case  specified  in  section  1709  of  this 
act,  immediately  deliver  the  chattel  to  the  plaintiff.  If  the 
plaintiff,  after  the  defendant  has  excepted  to  his  sureties,  makes 
default  in  serving  notice  of  justification,  or  in  procuring  the  allow- 
ance of  his  undertaking:  or  if  the  defendant,  after  he  has  required 
the  return  of  the  chattel,  duly  procures  the  allowance  of  his  under- 
taking; the  sheriff  must  immediately  deliver  the  chattel  to  the 
defendant.  When  the  chattel  is  delivered  by  the  sheriff  to  either 
party,  as  prescribed  in  this  section,  the  sheriff  ceases  to  be  re- 

Sonsible  for  the  sufficiency  of  the  sureties  of  either  party;  until 
en.  he  is  responsible  for  the  sufficiency  of  the  sureties  of  the 
plaintiff  or  of  the  defendant,  as  the  case  may  be. 

See  Id..  H  210.  211  and  212. 

1  1707.  Penalty  for  ^rronff  delivery  by  WherMt, 

A  sheriff,  who  delivers  to  either  party,  without  the  consent  of 
the  other,  a  chattel  replevied  by  him,  except  as  prescribed  in  the 
last  ^ection,  or  by  virtue  of  an  execution  issued  upon  a  judgment 
In  the  action,  forfeits,  to  the  party  aggrieved,  two  hundred  and 
fifty  dollars;  and  is  also  liable  to  him  for  all  damages  which  he 
sustains  thereby. 

2  B.  8.  625,  i  18  (2  Edm.  648). 

f  1708.  Vrndertakinir}  to  whom  delivered. 

Where  the  sheriff  duly  delivers  a  chattel  to  either  party^  as 
prescribed  in  the  last  section  but  one,  he  must,  at  the  same  time, 
deliver  to  the  adverse  party  the  undertaking  received  b^  him  from 
the  party  to  whom  the  chattel  is  delivered,  together  with  the  ex- 
amination of  the  sureties,  and  the  judge's  allowance,  If  any. 

Go.  Proc.,  i  428.  aiD'd. 

f  170l>.  r:i«i9«  of  title  by  tblrd  person  i  proeeedlnffs  tbere- 

At  any  time  before  a  chattel,  which  has  been  reolevied,  is  actu- 
ally delivered  to  either  party,  If  a  person,  not  a  party  to  the  action, 
claims,  as  against  the  defendant,  a  right  to  the  posseBsion  thereof, 
existing  at  the  time  when  it  was  replevied,  an  affidavit  may  be 
made  and  delivered  to  the  sheriff,  in  his  behalf,  stating  that  he 
makes  such  a  claim;  specifying  the  chattel  or  chattels  to  which  it 
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relates,  if  two  or  more  chattels  have  been  replevied,  and  the  claim 
relates  only  to  part  of  them;  and  setting  forth  the  facts  upon 
which  his  right  of  possession  depends.  In  that  case,  the  sheriff 
mnj,  in  his  discretion,  before  he  delivers  the  chattel  to  the 
pininfiff.  serve  upon  the  plaintiff's  attorney  a  copy  of  the  affidavit, 
with  a  notice  that  he  requires  indemnity  againnt  the  claim.  If  the 
hidemnity  is  not  furnished,  within  a  reasonable  time  after  the 
plaintiff  becomes  entitled  to  the  delivery  of  the  chattel,  the  sheriff 
inny.  in  his  discretion,  deliver  it  to  the  claimant,  without  incur* 
ring  any  liability  to  the  plaintiff,  by  reason  of  so  doing. 

Co.  Ppoc.,  i  216. 

I  1710.  Action  affalnst  sheriff  upon  sncli  elaim. 

A  person,  not  a  party  to  the  action,  who  has  served  an  affidavit 
as  prescribed  in  the  last  section,  may  maintain  an  action  against 
the  sheriff,  who  has  delivered  the  chattel  to  the  plaintiff,  to  re- 
cover his  dnmnges,  by  reason  of  the  taking,  detention,  or  delivery 
of  the  chattel.  But  the  summon h  in  such  an  action  must  be 
issued  within  three  months  after  the  delivery  of  the  chattel  to 
the  plaintiff,  and  must  be  served  within  three  months  after  it  is 
issued.  An  action  cannot  be  maintained  against  a  sheriff,  by  a 
person  so  entitled  to  make  a  claim,  except  as  prescribed  in  this 
section. 

Satwtituted  for  last  cUase  of  fi  216.  Go.  Proe. 

I  1711.  Indemnity  to  sheriff  airalnat  aiieli  aetton* 

The  indemnity,  to  be  furnished  to  the  sheriff  by  the  plaintiff^ 
as  prescribed  in  the  last  section  but  one,  must  consist  of  a  written 
tindertaking  to  him,  executed  by  at  least  two  sureties,  to  tiie  eflfect 
that  they  will  indemnify  him  against  any  liability  for  damages, 
costs,  or  expenses,  to  be  incurred  in  an  action  brought  against  him 
by  the  claimant,  or  a  person  deriving  title  from  or  through  the 
claimant,  by  reason  of  the  taking  or  detention  of  the  chattel,  or 
Its  delivery  to  the  plaintiff,  not  exceeding  a  sum,  to  be  specified 
in  the  undertaking,  which  mnst  bo  at  least  five  hundred  dollars, 
and  not  less  than  the  actual  value  of  the  chattel  claimfHl,  and  two 
hundred  and  fifty  dollars  in  addition  thereto.  Bach  of  the  sure* 
ties,  besides  possessing  the  other  qualifications  required  by  law. 
must  be  a  freeholder  or  a  householder  of  the  sheriff's  county. 
The  sheriff,  before  delivering  the  chattel,  may  require  the  per- 
sons offered  as  sureties  to  submit  to  an  examination,  before  the 
officer  who  takes  the  acknowledgment  of  the  undertaking,  as 
where  persons  are  offered  to  him  as  bail  upon  an  arrest.  The 
sureties  are  entitled  to  be  substituted  as  defendants  in  an  action, 
brought  as  prescribed  in  the  Inst  section,  as  if  the  chattel  had  been 
levied  upon  by  virtue  of  an  execution. 

Substituted  for  part  of  |  216,  Ck).  Proc. 

I  1712.  Iiriien  norent,  etc.,  may  make  aflldavit  for  replevin 
or  return. 

The  affidavit,  to  be  delivered  to  the  sheriff  in  behalf  of  the 
plaintiff,  with  a  requisition  to  ro|>levy  s  chattel,  may  b.«  made 
by  the  plaintiff's  agent  or  attorney,  if  the  material  facts  are  within 
his  .personal  knowledge:  or,  if  the  plnintiff  is  not  within  the 
county  where  the  attorney  resides,  or  has  his  office,  or  is  not 
capable  of  making  the  affidavit.  The  affidavit,  to  be  delivered  to 
the  sheriff,  either  in  behalf  of  the  defendant,  with  a  notice  that 
he  requires  the  return  of  the  chnttel,  or  in  behalf  of  a  person,  not 
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a  party,  who  makes  a  claim  as  prescribed  in  section  1709  of  this 
act,  may  be  made  by  an  agent  or  attorney,  i£  the  material  facts 
are  within  his  personal  knowledge,  or  if  the  defendant  or  claimant, 
as  the  case  may  be,  is  not  within  the  county  where  the  property 
was  replevied,  and  capable  of  making  the  affidavit.  When  the 
affidavit  is  made  by  an  attorney  or  agent,  he  must  state  therein 
what  allegations,  if  any,  are  made  upon  his  information  and  be- 
lief; and  he  must  set  forth  therein  the  grounds  of  his  belief,  as  to 
all  matters  not  stated  upon  his  knowledge,  and  the  reason  why  the 
affidavit  is  not  made  by  the  party  or  the  claimant. 

;3ec  if  S25  and  526,  ante,  tnd  Go.  Proc.,  $  307. 

f  1T13.  Second  and  nnbseqnent  replevin;  proeeedlnmi 
tllerenpon. 

Where  the  sherifiP  has  replevied  a  part  only  of  a  chattel,  or  of 
two  or  more  chattels,  described  In  the  plaintiffs  affidavit,  and  has 
sorved  upon  the  defendant  the  papers  required  upon  such  a  re- 
plevin, the  plaintiff  may,  at  any  time  before  the  service  of  a  copy 
of  the  defendants  answer,  or  before  judgment  by  default  for  want 
of  an  appearance  or  pleading,  require  the  same  or  any  other 
sheriff,  to  replevy  any  other  part  thereof.  For  that  purpose,  he 
must  deliver  to  the  sheriff  an  affidavit,  containing  the  same  alle- 
gations,' and  a  requisition  and  undertaking,  with  respect  to  the 
part  yet  to  be  replevied,  as  if  the  action  was  brought  to  recover 
that  part  only.  Where  a  second  or  subsequent  replevin  is  made, 
as  prescribed  in  this  section,  the  proceedings  are  the  same,  as  if 
a  former  replevin  had  not  been  made. 

I  1714.  Replevin,  where  order  of  arrest  has  been  flrranted. 

Where  an  order  of  arrest  is  granted,  as  prescribed  in  title  first 
of  chapter  seventh  of  this  act,  the  plaintiff^s  right  to  a  replevin  is 
subject  to  the  following  regulations: 

1.  If  the  defendant  has  been  arrested,  pursuant  to  the  order,  a 
subsequent  replevin  cannot  be*  made  of  the  chattel,  with  respect  to 
which  the  order  was  granted. 

2.  If  the  defendant  has  not  been  arrested,  a  subsequent  replevin 
of  a  chattel,  with  respect  to  which  the  order  was  granted,  super- 
sedes the  order. 

See  9  549,  raM.  2,  ante. 

f  1716.  Retnm,  etc.,  by  sheriff. 

The  sheriff  must,  within  twenty  days  after  he  hss  delivered  a 
chattel  replevied  by  him,  to  the  party  entitled  to  the  possession 
thereof,  or  to  a  ihird  person,  as  prescribed  in  this  article,  file  with 
the  clerk  the  plaintiff's  affidavit,  un:l  the  accompanying  requisition, 
with  a  return,  stating  in  what  manner  he  has  executed  the  latter. 
If  he  has  omitted  to  replevy  a  paft  of  the  chnttol,  or  of  two  or 
more  chattels,  described  in  the  affidavit,  the  return  must  state  the 
canse  of  the  omission. 

Subctitute  for  |  217.  Co.  Proc. 

;  171 0.  Id.;  ho-vr  compelled. 

If  the  sheriff  fails  to  comply  with  the  last  section,  either  party 
may  require  him  so  to  do,  within  ten  days  after  service  of  a  notice 
to  that  effect,  or  to  show  cause,  at  a  term  of  the  court  designated 
In  the  notice,  why  he  should  not  be  punished  for  a  contempt  of  the 
oourt.     The  notice  may  be  served  at  any  time  before  final  judg- 
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meDt»  except  that  it  cannot  be  served  on  the  ]part  of  the  defendant. 
before  answer.  An  omission  to  comply  with  Buch  a  nouce  lai 
punishable  as  a  contempt  of  the  courti 

See  I  1726,   post. 


§  1717.  Replevin  paperp  to  be  made  part  of  J«dv**«*^ 
wollf  etc 

The  plaintiff's  affidavit,  with  the  accompanying  requisition,  and 
the  return  of  the  sheriff,  must  be  made  a  part  of  the  judgment- 
roll  in  the  action;  and  a  copy  of  each  of  them  must  be  furnished 
to  the  court,  or  the  referee,  upon  the  trial  of  an  issae  of  fiict, 
with  a  copy  of  the  summons  and  of  the  pleadings. 

See  I  1726,   poet.  . 

i  1718.  Aetion  not  affected  hy  fnllnre  to  reploTT* 

The  plaintiff  may  proceed  in  the  action,  and  recover  therein  the 
chattel,  or  its  value,  although  he  has  not  required  the  sheriff  to 
replevy  it,  or  the  sheriff  has  not  been  able  to  replevy  it. 

2  R.  S.  626,  I  10  (2  Edm.  643). 


I  1719.  "When  and  how  plaintiff  mar  abandon  bis  ob 
mm  to  part. 

Where  part  only  of  two  or  more  distinct  chattels  specified  in  the 
complaint,  has  been  replevied,  the  .plaintiffs  attorney  may,  with 
or  before  the  notice  of  trial,  serve  upon  the  defendant's  attorney  a 
notice  that  he  abandons  so  much  of  his  claim,  as  relates  to  those 
which  have  not  been  replevied;  and  thenceforth  the  proceedings 
are  the  same,  as  if  the  action  had  been  brought  to  recover  only  tiie 
chattels  which  have  been  replevied.  A  copy  of  the  notice  must  be 
furnished  to  the  court,  or  to  the  referee,  upon  the  trial  of  an  laane 
«f  fact,  with  a  copy  of  the  summons  and  of  the  pleadings. 

Bee  I  1728.  poet. 

I  17XO.  Title  I  bofv  stated  in  pleadins*. 

An  allegation,  in  a  pleading  interposed  by  either  party,  to  the 
effect  that  the  party  pleading,  or  a  third  person,  was,  at  the 
time  when  the  action  was  commenced,  or  the  chattel  was  replev- 
ied, as  the  case  may  be,  the  owner  of  the  chattel,  or  that  It 
was  then  his  property,  is  a  sufficient  statement  of  title,  unless 
the  right  of  action  or  defence  rests  upon  a  right  of  possession, 
by  virtue  of  a  special  property;  in  which  case,  the  pleading  must 
set  forth  the  facts,  upon  which  the  special  property  depends, 
so  ns  to  show,  that  at  the  time  when  the  action  was  commenced, 
or  the  chattel  was  replevied,  as  the  case  may  be.  the  par^ 
plf^ding,  or  the  third  person,  was  entitled  to  the  possession  of 
the  chatteL  i 

See  I  166,  Oo.  Proc,  and  |  1724,  post. 

I  17S1.  Taking,  etc.|  bovr  stated  in  eomplalnt. 

Where  the  complaint  contains  a  sufficient  statement  of  the 
plaintiff's  title,  a  general  allegation,  that  the  defendant  wrong- 
fully took  the  chattel,  is  sufficient,  without  setting  forth  the 
facts,  showing  that  the  taking  was  wrongful.  Where  the  taking 
of  the  chattel  is  not  complained  of.  but  the  action  is  fonml'Ml 
upon  its  wrongful  detention,  the  complaint  must  set  f«»rth  the 
facts,  showing  that  the  detention  was  wronfirfiih 

Sabetltuted  for  2  R.  S.  628.  !  86  (2  Edm.  64e>.  ^ 
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I  ITSBS.  DftBUiffes  y^tmn.  dutttel  inJvr^Af  etc.,  by  defendanv. 

Where  the  plaintiff  recovers  a  chattel  which  was  injured,  or 
otherwise  depreciated  in  value,  while  it  was  in  the  possession  or 
under  the  control  of  the  defendant,  under  sucli  circumstances, 
that  the  plaintiff  might  recover  damages  for  the  injury  or  de- 
preciation, in  an  action  brought  against  the  defendant  therefor, 
ne  may  recover  the  same  damages  in  an  action  brought  as  pre* 
scribed  in  this  article.  In  that  case,  he  must  set  forth  the  facts 
in  his  complaint,  and  demand  judgment  for  damages  accordingly. 


f  1728«  Aas-vrer  of  title  in  tlUrd  person. 

The  defendant  may  by  answer  defend,  on  the  ground  that  a 
third  person  was  entitled  to  the  chattel,  without  connecting  him- 
jelf  with  the  latter's  title. 

f   1TZ4.     Anaw^ev    titmt    property    was    distrained    doinv 


Where  the  defence  is,  that  a  chattel,  to  recover  which  the 
action  is  brought,  was  distrained  doing  damage,  an  allegation 
that  the  defendant,  or  the  person  by  whose  command  he  acted, 
was  then  lawfully  possessed  of  the  real  property,  and  that  the 
chattel  was  distrained,  while  it  was  doing  damage  thereupon, 
is  sufficient,  without  setting  forth  the  title  to  the  real  property. 

Go.  Pxoc.,  f  106;  2  B.  S.  S28,  H  87  and  42  (2  Edm.  646). 

I  1T8B.  Defendant  may  demand  Indvn&ent  for  retnrn. 

Where  a  chattel  has  been  replevied  and  delivered  to  the  plain* 
tiff,  or  to  a  person  not  a  party  to  the  action,  as  prescribed  in 
the  foregoing  sections  of  this  article,  the  defendant's  attorney 
msy,  within  the  time  allowed  to  him  for  the  service  of  a  notice 
of  trial,  serve  upon  the  plaintiff's  attorney,  a  notice,  that  the 
defendant  demands  judgment  for  the  return  of  the  chattel,  or 
for  its  value,  either  with  or  without  damages  for  the  detention 
thereof.  Upon  the  trial,  a  copy  of  such  a  notice  must  be  fur- 
nished to  the  court  or  referee,  with  a  copy  of  the  summons  and 
of  the  pleadings. 

I  ITXd.  Terdiet,  ete.,  what  to  stato. 

The  verdict,  report,  or  decision  must  fix  the  damages,  If  any, 
of  the  prevailing  party.  Where  it  awards  to  the  plaintiff  a 
chattel,  which  has  not  been  replevied,  or  where  it  awards  to 
the  prevailing  party  a  chattel,  which  has  been  replevied,  nnd 
afterwards  delivered  by  the  sheriff  to  the  unsuccessful  party, 
or  to  a  person  not  a  party,  it  must  also,  except  in  a  case  specified 
in  the  next  section,  fix  the  value  of  the  chattel,  at  the  time  of 
the  trial. 

Go.  Proe.,  I  261.  am'd. 

f  1727.  Svbatitnte  in  certain  eaaeii  for  tindinjr  as  to  valne. 

A  verdict,  report,  or  decision,  in  favor  of  the  defendant,  shall 
not  fix  the  value  of  the  chattel,  m  either  of  the  following  cases: 

1.  Where  the  plaintiff  is  the  general  owner  of  the  chattel:  but 
it  was  rightfully  distrained  doing  damage,  and  itn  value  is 
peater  than  the  damages  sustained  by  the  defendant,  by  the 
injury  for  which  it  was  distrained;  in  which  case,  those  damages 
must  be  fixed. 
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2.  Where  the  plaintiff  la  the  general  owner  of  the  chattel,  bui 
the  defendant  had  a  ispecial  properly  tnerein,  and  the  value  oi 
the  cnattel  is  greater  tlian  ine  value  of  the  ttpeciai  yxopergr, 
)r  the  sum  charged  upon  tne  chattel  by  reason  tnereof ;  in  whicit 
zase,  the  value  ox  tne  special  property,  or  tne  sum  so  charged, 
must  be  fixed. 

In  either  of  the  cases  specified  in  this  section,  the  verdict,  re- 
port, or  decision  must  set  forth  the  reason,  why  the  value  ol 
the  chattel  is  not  fixed. 


I  1728.  Verdict,  etc.,  for  part  ot  Beverml  chattels ;  l«ds- 
inent  tlfterenpoii. 

Where  the  action  is  brought  to  recover  two  or  more  chattels, 
the  verdict,  report,  or  decision  may  award  to  one  party  one  or 
more  distinct  ohatteis,  which  can  be  identified,  and  set  apart 
from  the  others  and  the  residue  to  the  otiier  party;  and,  it 
necessary,  the  complaint  must  be  amended  so  as  to  conform 
thereto.  The  final  judgment,  rendered  thereupon,  must  award 
to  each  party  the  same  relief,  with  respect  to  the  finding  in  his 
favor,  as  if  separate  judgments  were  rendered;  except  that,  where 
each  oarty  is  entitled  to  an  absolute  award  of  a  sum  of  money, 
against  the  other,  the  smaller  sum  must  be  deducted  from  the 
greater,  and  the  balance  only  must  be  awarded. 

I   1728.  Damavea   bovr  ascertained   on  default. 

Where  the  plaintiff  is  ontitleil  to  judgment  by  default,  for 
want  of  an  appearance  or  pleading,  the  court,  to  whicb  he 
applies  for  judgment,  may  ascertain  and  dotprmine  the  damaires 
to  which  he  is  entitled,  and  the  value  of  the  chattel,  if  necessary; 
or  may  direct  a  n*ference,  or  a  writ  of  inquiry,  for  that  purpose. 

See  9  1215,  ante. 

I  1730.  Final  Jndsrnieati  docketing  the  aanie. 

Final  judgment  for  the  plaintiff  must  award  td  him  possession 
of  the  chattel  recovered  by  him,  with  his  damages,  if  any.  I; 
a  chattel  reeover;'d  was  not  replevied,  or  if,  after  it  was  repleTied, 
it  was  delivered  to  the  defendant,  or  to  a  person  not  a  party, 
as  prescribed  in  this  article,  the  final  judgment  must  also  a^-ard 
to  the  plaintiff  tie  kuui  fixed  as  the  value  thereof,  to  be  paid 
by  the  defendant,  if  possession  thereof  ia  not  delivered  to  the 
plaintiff.  If  the  dofondant  has  demanded  judgoK^nt  for  the 
return  of  a  obattel.  which  wns  replevied,  and  afterwards  deliv- 
ered 10  tb  »  plaintiff,  or  to  a  person  not  a  party,  ns  prescrtbe<l  in 
this  article,  final  judgment  in  his  favor  therefor  must  award  to 
him  possession  thereof,  with  his  damages,  if  any;  and  it  must 
also  award  to  ^iin  the  sum  fixed  as  the  value  thereof,  to  be  paid 
by  the  plaintiff,  if  posKession  if*  not  delivered  to  the  dr^fendant. 
But  if  the  case  is  one  of  those  specified  in  ser  'on  1727  of  thi« 
act.  final  judpmont  in  favor  of  the  defendant  must  award  to 
him  the  sum,  fixed  as  therein  sppcified,  and  if  it  is  not  collected. 
the  dolivery  of  the  chattel:  or.  if  the  chattel  hns  not  been  re- 
plevied, or  has  boon  retnrnod  to  Mm  after  replevin,  that  he  Is 
entitled  to  po^spssion  ti^proof.  nntn  the  sum  so  awards  Is  col- 
lected, or  otherwise  nnid.  Tb"  Jmlcrtriont  may  be  docketed,  S'ld 
the  docket  thereof  creates  a   lien,  as  if  it  was  a  judgment  for 
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the  fuU  amount  of  the  money,  mduding  costBi  which  it  awaruji. 
either  abeoluteiy  or  conditionally. 
Co.  Prec..  §  277;  2  K.  S.  0S2,  i  61  (2  Bdm.  SfiOj. 

i  1T81.  BxecutloB}  content*  thereof. 

An  execution  for  the  delivery  of  the  posseBSion  of  a  chattel* 
and  to  satisfy,  out  of  the  property  of  the  judgment  debtor,  u 
sum  of  money  contingently  awarded  against  him,  must  contain, 
in  addition  to  the  other  matters  prescribed  by  law  the  foiiowiug 
directions: 

1.  Where  the  judgment  is  rendered  in  favor  of  the  defendant, 
in  a  case  specified  in  section  1727  of  this  act,  the  execution  must 
require  the  sheriff  to  deliver  possession  of  the  chattel  to  the 
defendant,  unless  the  plaintiff  before  the  delivery,  pays  to  him 
the  sum  of  money  awarded  to  the  defendant,  with  interest  and 
the -sheriff's  fees;  and,  in  case  the  chattel  cannot  be  found  within 
his  coanty,  then  to  satisfy  that  sum  out  of  the  property  of  the 
plaintiff. 

2.  In  any  other  case, .  where  the  judgment  awards  a  sum  of 
money,  if  possession  of  the  chattel  is  not  delivered  to  the  pre- 
vailing party,  the  execution  must  require  the  sheriff,  if  the 
chattel  cannot  be  found  within  his  county,  to  satisfy  the  sum 
so  awarded,  with  interest  and  his  fees,  out  of  the  propeity  of 
the  party  against  whom  the  judgment  is  rendered. 

A  direction  to  satisfy  a  sum  of  money  out  of  property,  as  pre- 
scribed in  this  section,  must  be  in  the  form  required  by  law 
for  a  like  direction,  where  an  execution  against  prc^erty  is 
issued  upon  a  judgment  for  a  sum  of  money. 

Id.,  subd.  4  of  f  288;  2  B.  8.  SaO,  I  BO  (2  Bdm.  648). 

1  1738.  Id.  I  sherilTii  poTver  to  take  eluittel. 

For  the  purpose  of  taking  possession  of  a  chattel,  by  virtue 
of  such  an  execution,  the  powers  of  the  sheriff  are  the  same, 
as  where  he  is  required  to  replevy  a  chattel. 

2  R.  S.  630.  I  61. 

I  1T88.  Aotlon  on  nndevtakfnsri  vrhen  maintainable. 

A  plaintiff,  who  has  recovered  a  final  judgment,  cannot  main* 
tain  an  action  against  the  sureties  in  an  undertaking,  given  in 
behalf  of  the  defendant  to  procure  a  return  of  the  chattel,  ot 
sealnst  the  ball  of  a  defendant,  who  has  been  arrested,  until 
after  the  return,  wholly  or  partly  unsatisfied  or  unexocTi trd. 
of  an  executioii  in  his  favor  for  the  delivery  of  the  possession 
of  the  chattel,  or  to  satisfy  a  sum  of  money  out  of  the  nropertv 
of  the  defendant,  or  for  both  purposes.  88  the  case  requires.  A 
flr*fendant,  who  has  recovered  a  final  jndcrment,  csnnot  main* 
fain  an  action  against  the  sureties  in  the  plaintiff's  undertaking, 
civen  to  procure  a  replevin,  until  after  a  like  return  of  a  similai 
execution  against  the  plaintiff. 

9  S.   8.  688.    I  64   (2  Edm.    661). 

f   1734.  SkerlfFs  return,  evidence  therein. 

In  such  an  action  against  the  sureties,  the  sheriff's  return  to 
the  execution  is  presumptive  evidence   of   a   failure  to  deliver, 
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or  to  return  a  chattel,  or  to  pay  a  nmn  of  monex*  according  x 
the  terms  ot  the  ondertaking. 

2  B.  8.  083,   i  66. 

I  1785.  iBjnrr,  ete.,  no  defence. 

It  ifl  not  a  defence  to  such  an  action,  that  the  chattel  waa 
injured  or  destroyed,  after  it  was  replcTied,  unless  the  injury  or 
destruction  was  effe<*ted  by  the  act.  or  with  the  consent  of  the 
plaintiff  in  the  notion,  or  occurred  after  che  chattel  was  taken 
hy  virtue  ur  tne  execution. 


I   1780.   Abatement  and  revival  of  action* 

In  an  action  to  recover  a  chattel,  the  cause  of  action  survives 
or  continues,  notwithstanding  the  death  of  either  parly,  in  favor 
of  or  against  his  executor  or  administrator.  Where  the  court 
makes  an  order,  directing  the  abatement  of  such  an  action,  as 
prescribed  in  section  761  of  this  act,  an  action  may  be  main- 
tained, upon  an  undertaking,  given  for  the  purpose  of  procuring 
a  delivery  or  return  of  a  chattel,  as  if  final  judgment,  awarding 
to  the  adverse  par^  possession  thereof,  had  been  rendered  in 
the  first  action,  and  nn  execution  thereupon  had  been  returned 
unexecuted  and  unsatisfied:  except  that  damages  cannot  be  re- 
covered therein  for  a  wrongful  taking,  withholding  or  detention. 
An  action  to  recover  the  chattel  cannot  be  maintained,  after 
an  nrfwn  hns  been  commenced  upon  an  undertaking,  as  pre- 
scribed in  this  section. 

Jj,  I860,  ch.  270;  h,  1972,  eta.  496.    Sm  ff  766>761.  aata. 
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ARTICIiB  8BOOND, 

Action  to  foreclose  a  lien  upon  a  chatteU 

Bee.  1787.  Action;  when  and  in  what  coarta  maintalnabla. 
1788.  Warrant  to  aelae  chattel;  proceeding!  thereapon^ 

1739.  Jndsment. 

1740.  Action  in  inferior  court. 

1741.  Apiiiication  of  thla  article. 

H  178T.1T41.    [Repealed   hy   L.   1909,   ch.   38.     See   Conaoli- 
Jated  Laws,  tit.  Lien  Law,  i§  20(^210.] 
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CHAPTER    XV. 
Special     Provisions,     Regulating     Other     Particular 
Actions  ahd  Rights  of  Action,  and  Actions  by  or 
Against  Particular  Parties. 

TITLE     I.  Matrimonial  AcUons. 

TITLE    U.  AcClona  Relating  to  a  Corporation. 

TITLE  in.  Actions  Relating  to  the  Eatato  of  a  Doeodpat 

TITLE  IV.  other  Special  Actions  and  Rlghta  of  Action. 

TITLE    V.  Other  Actions  by  or  Against  Partfcnlar  Parties. 

TITLE   I. 
Matrimonial  Actions. 

'Article  1.  Action  to  annul  a  rold  or  voidable  marriage. 

2.  Action  for  a  divorce. 

3.  Action  for  a  Heparation. 

4.  Provigiona   applicable    to    two    or   more    of    the   actions   tpecUM  ti 

thip  title. 

ARTICLB  FIRST. 

Action  to  annul  a  void  or  voidable  marriage. 

Sec.  1742.  Actlou  bj   woman,   married  uuder  16,   to  iiuiiul  marriage. 

1743.  In  what  other  cases  marriage  may  be  annulled. 

1744.  Action  when  part>'  was  under  the  age  of  I'onsent. 

1745.  Id. ;  when  former  husband  or  wife  was  living. 

1746.  Id. ;  where  party  was  an  idiot. 

1747.  Id. :  where  party  was  a  luuatlc. 

1748.  Action  by  next  friend  of  Idiut  or  lunatic. 

1749.  Issue;   when  entitled   to  succeed,  etc. 

1750.  Action  on  the  ground  of  force,  fraud,  etc. 

1751.  Custody,  maintenance,  etc.,  of  issue  of  such  a  marriage. 

1752.  Action  on  the  ground  of  phyulcal  incapacity. 

1753.  Certain  proceedings  regulated  In  action  to  annul  marriage. 

1754.  Judgment  annulling  a  marriage,  how  fsr  conclusive. 

1755.  How  next  friend  of  infant,   lunatic,  etc.,  allowed  to  sue,  etc. 

I  1742.  [Am'd,  1887.]  Action  by  ^oman,  marrie^l  vadicr 
16»  to  annul  niarrtair«« 

An  action  may  be  maintained,  by  the  woman,  to  procure  a  jadg* 
meat,  deolarinfc  a  marriage  contract  void,  and  annulling  the  mar- 
riage,  under  tlie  following  circunihtanceH: 

1.  Where  the  plaintiff  had  not  attained  the  age  of  sixteen  years 
at  the  time  of  the  marriage. 

2.  Where  the  marriage  took  place  without  the  consent  of  her 
father,  mother,  guardian,  or  other  i^erson  having  the  legal  charjn" 
of  her  person. 

3.  \\  here  it  was  not  followed  by  consummation  or  cohabita- 
tion, and  was  not  ratified  by  any  mutual  assent  of  the  parties, 
after  the  plaintiff  attaineu  the  age  of  sixteen  years. 

L.  1887,  ch.  22:  U  1841,  ch.  237  (4  Edm.  612).  am*d.  See,  aLw.  2  R.  S. 
142.  I  21  (2  Edm.  148).  See  Dom.  Rel.  Law,  cb.  272,  L.  1896,  in  wdi«ft 
age  of  coub-ent  In  made  eighteen  years;  but  does  not  amend  ch.  22,  U  ISSi; 
82  App.  DiT.  3;{5. 

S  1748.  lAni'd,  191«,  1917,  1918.]  In  ^hat  other  eaaea 
marrtaKc    may*  be  an  nailed. 

An  action  may  also  be  maintained  to  procure  a  judgment, 
declaring  a  marriage  contract  heretofore  or  hereafter  entere^i 
into  void  and  annulling  the  marriage,  for  either  of  the  following 
causes,  existing  at  the  time  of  the  marriage: 

1.  That  one  or  both  of  the  parties  had  not  attained  the  age  of 
legal  consent  or  the  age  under  which  the  consent  of  parrnts  or 
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^nardiiins  was  required  by  the  laws  of  the  state  where  the  mar- 
riaet'  was  contnu-ted. 

2.  That  the  niarriajire  between  the  parties  was  void* 

3.  Tbat  one  of  the  parties  was  an  idiot  or  a  lunatic. 

4.  That  the  consent  of  one  of  the  parties  was  obtained  by  force, 
dunnw  or  fraud. 

5.  That  one  of  the  parties  was  physically  incapable  of  entering 
into  the  marriage  state.  But  an  action  can  be  maintained,  undei; 
this  subdivision,  only  where  the  incapacity  continues,  and  is 
incurable. 

<».  That  the  parties  to  such  marriage  are  within  the  degrees  of 
consanguinity  mentioned  and  set  forth  in  section  five  of  the 
domestic  relations  law. 

2  B.  S.  142,  i  20  (2  Edm.  147).  Ani'd  by  L.  191G,  ch.  605:  L.  1917. 
ch.  244:  L.  1018.  cb.  311.  In  effect  Apr.  23,  1918. 

f  1744.  [Am*d,  I'Bie.]  Action  wlieii  party  was  under  the 
affe  of  consent. 

An  action  to  annul  a  marriage  heretofore  or  hereafter  con- 
tracted, ou  the  ground  that  one  of  the  parties  had  not  attained 
the  age  of  legal  consent,  or  the  age  under  which  the  consent 
of  parents  or  guardians  was  reiiuired  by  the  laws  of  the  state 
where  the  marriage  was  t-ontractcd.  n»ay  bo  maintained  by  the 
infant,  or  by  either  parent  of  the  infant,  or  by  the  guardian 
of  the  infant's  person;  or  the  court  may  allow  the  action  to  be 
maintained  bv  any  person,  as  the  next  friend  of  the  infant.  But 
a  marriage  shall  not  be  annuUtHl,  at  the  suit  of  a  party  who  was 
of  the  age  under  which  the  consent  of  parents  or  guardians  was 
required  by  the  laws  of  the  state  where  the  marriage  was  con- 
tracted when  it  was  contracte<l,  or  where  it  appears  that  the 
parties,  for  any  time  after  they  attained  that  age,  freely  cohab- 
itea  as  husband  and  wife. 

2  B.  8.  142,  I  21  (2  ISdm.  148).  See  also  ||  26,  1748,  1755,  po«t.  Am*d 
by  L,   J91«,  ch.  60.^.   In  effect  Sept.   1.  1916. 

f  1745.  [AmM,  1882,  1018.1  Id.|  when  former  hnahand  or 
wife    wn«  llvfnfl:. 

An  action  to  annul  a  marriage,  upon  the  ground  that  the  former 
hnsband  or  wife  of  one  of  the  parties  was  living,  .the  former 
marriage  being  in  force,  may  be  maintained  by  either  of  the 
parties  during  the  life-time  of  the  other,  or  by  the  former  husband 
or  wife.  Where  it  appears,  and  the  judgment  determines,  that 
the  subsequent  marriage  was  contracted  by  at  least  one  of  the 
parties  thereto  in  good  faith,  and  with  the  full  belief  that  the 
former  husband  or  wife  was  dead  or  that  the  former  marriage 
had  been  annulled  or  dissolved,  or  without  any  knowledge  on  the 
part  of  the  innocent  party  of  such  former  marriage,  the  issiie  of 
the  subsequent  marriage,  born  or  begotten  before  the  final  judg- 
ment, are  deemed  for  all  purposes  the  legitimate  children  of  the 
parent  who  at  the  time  of  the  marriage  was  competent  to  con- 
tract, and  are  entitled  to  succeed  as  such,  in  the  same  manner  as 
other  legitimate  children,  to  the  real  and  personal  estate  of  said 
parent;  and  the  issue  so  entitled  must  be  specified  in  the  judg- 
ment, and  the  innocent  party  must  b*»  awarded  their  custody,  and 
he  or  she  is  entitleci  to  appoint  a  guardian  c)f  their  persons  by  will. 

This  section  shall  be  construe<l  to  extend  to  all  cases  where  the 
judgment  or  decree  of  nullity  of  such  subsequent  marriage  is 
rendered  after  the  passage  of  this  act  whether  such  subsequent 
marriage   was  contracted   before  or  after  the  passage  hereof. 

Id.,  If  22  and  Zi.  con^Thlated  and  am'd.  Am'd  L.  1882,  ch.  401;  L. 
1918.   ch.  444.     In  effect  May  8.    191.;. 
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1  1746.    I4«|  ^irltere   party    ^raa   an   Idiot. 

An  action  to  annal  a  marriage,  on  the  ground  that  one  of  the 

Sarties  thereto  was  an  idiot,  may  be  maintained,  at  any  time 
nring  the  life-time  of  either  party,  by  any  relatire  of  the  idiot, 
who  has  an  interest  to  avoid  the  marriage. 

2  R.    S.   142,    f  24. 

i  1747.    Id.f  where  partr  was  a  Ivaatl^. 

An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 
parties  thereto  was  a  lunatic,  may  be  maintained,  at  any  time 
during  the  continuance  of  the  lunacy,  or,  after  the  death  of  the 
lunatic,  in  that  condition,  and  during  the  life  of  the  other  party 
to  the  marriapre,  by  any  relative  of  the  lunatic,  who  has  an 
interest  to  avoid  the  marriage.  Such  an  action  may  also  be  maiii> 
tained  by  the  lunatic,  at  any  time  after  restomtion  to  a  sound 
mind;  but  in  that  case,  the  marriage  should  not  be  annulled,  if  it 
appears  that  the  parties  freely  cohabited  as  husband  and  wife^ 
after  the  lunatic  was  restored  to  a  sound  mind. 

Id.,   II  29  and  27,  consolidated. 

I   1748.    Actioa   by  next   friend  of  Idiot  or  Inmatle. 

Where  no  relative  of  the  idiot  or  lunatic  brings  an  action  to 
annul  the  marriage,  as  prescribed  in  either  of  the  last  two  sec- 
tions, the  court  may  allow  an  action  for  that  purpose  to  be  main- 
tained, at  any  time  during  the  life-time  of  botn  the  parties  to  the 
marriage,  by  a  person  as  the  next  friend  of  the  idiot  or  lunatic 
But  this  section  does  not  apply,  where  the  marriage  might  hare 
been  annulled,  at  the  suit  of  the  lunatic,  as  prescribed  in  the  last 
section. 

Id..  I  26.     See.  also,   {  1744.  ante,  and  |  1755  post. 

I  1749.    (Am'dy  1908.]    Issue  i  when  entitled  to  succeed,  eta. 

A  child  of  a  marriage,  which  is  aunuUed  on  the  ground  of  the 
idiocy  or  lunacy  of  one  of  its  parents,  is  deemed,  for  all  purposes, 
the  legitimate  child"  of  the  parent  who  is  of  sound  mind.  A  child 
of  a  marriage,  which  is  «nnulled  on  the  ground  that  one  or  both 
of  the  parties  had  not  attained  the  age  of  legal  consent,  is 
deemed,  for  all  purposes,  the  legitimate  child  of  both  parents. 

Id.,   f  28:   L.   1S08,   cb.  225.     In  effect  Sept.   1.   1908. 

I  17SO.    Action    on    the    vronnd    of    force,   frand,    etc. 

An  action  to  annul  a  marriage,  on  the  ground  that  the  consent 
of  one  of  the  parties  thereto  was  obtained  by  force,  duress,  or 
fraud,  may  be  maintained,  at  any  time,  by  the  party  whose  con- 
sent was  80  obtained.  Such  an  action  may  also  be  maintained, 
during  the  Hfe-tinie  of  the  other  party,  by  the  parent  or  the  guard- 
ian of  the  person  of  the  party,  whose  consent  was  so  obtained, 
or  by  any  relative  of  that  party,  who  haF  an  interest  to  avoid  the 
marriage.  But  a  marriage  shall  not  be  annulled  on  the  ground 
of  force  or  duress,  if  it  appears  that,  at  any  time  before  the  com- 
mencement of  the  action,  the  parties  thereto  voluntarily  cohabited 
as  husband  and  wife;  or  on  the  ground  of  fraud,  if  it  appears  that, 
at  any  time  before  the  commencement  thereof,  the  paities  volun- 
tarily cohabited  as  husband  and  wife,  with  a  full  Knowledge  of 
the  facts  constituting  the  fraud. 

Id..  If  30  and  .'{1.  ain'rt:  L.  1R62.  oh.  240.  See  |  1743.  ante. 

I   1761.    Custody,    maintenance,    etc.,    of    taane    off   aneli    a 
marrlagrc. 

The  court  iniist.  nfH>ii  tlic  application  of  the  plaintiff,  award  the 
custody  nf  the  <'hihireii  of  a  nuirriaKe.  which  is  annulled  on  the 
ground  of  force,  duress,  or  fraud,  to  the  innocent  parent  unleta  It 
appears   that   the   latter   is   ur*^t.   for   any   reason,   to   have   the 
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cofltody  of  one  or  more  of  the  children,  in  which  case  the  court 
mast  glTe  snch  directions  relatiuj;  thereto,  as  the  interests  of  the 
child  or  children  require.  The  judgment  may  malce  provision  for 
the  education  and  maintenance  of  the  children,  out  of  the  property 
of  the  guilty  parent. 
2  R.  a.  142,  I  S2,  an'd. 


I   ITS*.   [Am'd,  1885.]    Aotlon  on   tfeie  sro«m4  of  phT«i««l 

An  action  to  annul  a  masfia^^t  on  the  ground  that  one  of  the 
parties  waa  physically  incapable  of  entering  into  the  marriage 
«tate,  may  be  maintained  by  the  injured  party  against  the  party 
whose  incapacity  is  alleged;  or  such  an  action  may  be  maintained 
by  the  party  who  was  incapable  against  the  other  party,  provided 
the  incapable  party  was  unaware  of  the  incapacity  at  the  time  of 
marriage,  or  if  aware  of  such  incapacity,  aid  not  know  it  was 
incurable.  Such  an  action  must  be  commenced  before  five  years 
have  expired  since  the  marriage. 

U    18B6.   eh.  800. 

f  1768.  Certain  prooeedlnss  reirnlnted  in  notion  to  nnnnl 


In  an  action  brought  as  prescribed  in  this  article,  a  final  judg- 
ment, annulling  the  marriage,  shall  not  be  rendered  by  default,  for 
want  of  an  appearance  or  pleading,  or  upon  the  trial  of  an  issue, 
without  proof  of  the  facts,  upon  which  the  allegation  of  nullity  is 
founded.  And  the  declaration  or  confession  of  either  party  to  the 
marriage  is  not  alone  sufficient  as  proof;  but  other  satisfactory 
evidence  of  the  facts  must  be  produced.  In  such  an  action,  except 
where  it  is  founded  upon  an  allegation  of  the  physical  incapacity  of 
3ne  of  the  parties  thereto,  the  court  must,  upon  the  application  of 
either  of  the  parties,  make  an  order  directing  the  trial,  by  a  jury, 
of  all  the  issues  of  fact;  or  it  may  of  its  own  motion,  make  au 
3rder  directing  the  trial,  by  a  jury,  of  one  or  more  issues  of  fact; 
for  which  purpose,  the  questions  to  be  tried  must  be  prepared  and 
settled  as  prescribed  in  section  970  of  this  act. 

Id.,  H  36  and  86  In  xnrt.  See  2  B.  8.  175,  {  46  (^  Bdm.  181);  lee,  also, 
H  101^  and  1229,  ante,  and  f  1767,  poat. 

I  17B4.  Jodsment  nnnnllinv  a  n&nrrinso)  hoifr  far  coik" 
elnMYe. 

A  final  judgment,  annulling  a  marriage,  rendered  during  the  Mfe- 
time  of  both  the  parties,  is  conclusive  evidence  of  the  invalidity 
of  the  marriage  in  every  court  of  record  or  not  of  record,  in  any 
action  or'special  proceeding,  civil  or  criminal.  Such  a  judgment, 
rendered  after  the  death  of  either  party  to  the  marriage,  is  con- 
Hnxive  only  as  against  the  parties  to  the  action,  and  those  claiming 
under  them. 

Id..  S  87. 

I  1766.  Ho-w  next  friend  of  infant,  Ivnatie,  etc.,  allovrod 

to  svOf  ote. 

An  order,  allowing  a  person  to  maintain  an  action,  as  the  next 
friend  of  an  infant,  as  prescribed  in  section  1744  of  this  act,  or  ns 
the  next  friend  of  an  idiot  or  lunatic,  as  prescribed  in  section  174« 
of  this  act,  may  be  granted  by  the  court,  in  its  discretion,  without 
notice,  or  upon  notice  to  such  persons  and  in  such  a  manner,  as 
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tt  dee  1118  proper.  A  motion  to  vacate  such  an  order  mnat  be  made 
at  u  term  lield  by  the  judge  who  granted  it,  unless  he  is  dead,  out 
of  otlice,  or  unable  to  hear  it  by  reason  of  sickness  or  otherwise: 
or  unless  he  expressly  directs  it  to  be  heard  at  a'  term  held  by 
another  judge.  But  where  such  an  order  has  been  granted,  thv 
fonrt,  to  .which  iDplication  for  final  judgment  is  made,  may  dis- 
u)i8K  the  complaint,  if  justice  so  requires,  although,  in  a  like  case, 
the  party  to  the  marriage,  if  plaintiff,  would  be  entitled  to  judg- 
ment. 
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article:  second. 

Aotion  for  a  divorce. 

Sec.   17M.  In  what  ctmen  action  may  be  maintained. 
17(7.  Answer;  mode  of  trial;  Judgment  by  default 

1758.  Wben  divorce  iJimU>d,  althougu  aduUt;ry  proved. 

1759.  Regulations  wben  action  brought  by  wife. 

1760.  Id. :  when  action  brought  liy  huHband. 

1701.  Marriage   after   dlTorcp    for   adultery.      [Repealed.] 

1761.  B^sulation  wben  action  brought  by  either  hu.sband  or  wife. 

)  1766.  In  wluit  cAses  action  may  be  matntaimed. 

Id  either  of  the  following  cases,  a  husband  or  a  wife  may  main- 
tain an  action,  against  the  other  party  to  the  marriage  to  procure 
a  judgment,  divorcing  the  parties  and  dissolving  the  marriage,  by 
reason  of  the  defendant's  adultery.  „i,««  ♦ho 

1.  Where  both  parties  were  residents  of  the  State,  when  the 
offence  was  committed.  ,       .  a*^*^ 

2.  Where  the  parties  were  married  within  this  State. 

3.  Whore  the  plaintiff  was  a  resident  of  the  State,  when  the 
offence  wos  committed,  and  is  a  resident  thereof,  when  the  action 

'^'^Where  the  offence  was  committed  within  the  State,  and  the 
injured  party,  when  the  action  is  commenced,  is  a  resident  of  tne 
SUte. 
2  R.  S.  144.  f  38  (2  Edm.  150).  am'd;  L.  1882,  ch.  246,   |  1.    See  §  17«8. 


i   1T5T.   fAm*d,   1K»0,  1911.1      Answer j  mode  of  trial;  Judtf- 
Bkent  by  default. 

1.  The  answer  of  the  defendant,  may  be  made,  without  verify- 
ing it.  notwithstanding  the  verification  of  the  complaint,  excrpt 
that  an  answer  containing  a  counterclaim,  which  charges  adul- 
tery must  be  verified  in  respect  of  such  counterclaim,  where  the 
complaint  is  verified.  If  the  answer  puts  in  issue  the  allegation 
of  adultery,  the  court  must,  upon  the  application  of  either  party, 
or  it  may,  of  its  own  motion,  make  an  order  directing  the  trial, 
by  a  jury,  of  that  issue;  for  which  purpose  the  questions  to  hv 
tried  must  be  prepared  and  settled,  as  prescribed  in  section  niiio 
hundred  and  seventy  of  this  act.  If  the  answer  does  not  put  in 
issue  the  allegation  of  adultery,  or  if  the  defendant  makes  de- 
fault in  appearing  or  pleading,  the  plaintiff  before  he  is  entitled 
to  judgment,  must  nevertheless  satisfactorily  prove  the  material 
allegations  of  his  complaint,  and  also,  by  his  own  testimony  or 
otherwise,  that  there  is  no  judgment  or  decree,  in  any  court  of 
the  state  of  competent  juris<liction,  against  him  in  favor  of  the 
defendant  for  a  divorce  on  the  ground  of   adultery. 

2.  In  an  action  brought  to  obtain  a  divorce  on  the  ground  of 
adnlte/y.  the  plaintiff  or  defendant  may  serve  a  copy  of  his  plead- 
ing on  the  co-respondent  named  therein.  At  any  time  within 
t\\enty  days  after  sm»h  service  on  said  co-respondent,  he  may  ap- 
pear to  defend  such  action,  so  far  as  the  issues  affect  such  co- 
respondent. If  no  such  service  be  made,  then  at  any  time  before 
the  entry  of  judgment  any  co-respondent  named  in  any  of  the 
pleadings  shall  have  the  right,  at  any  time  before  the  entry  of 
judgment,  to  appeiar  either  in  peraon  or  by  attorney,  in  said  action 
and  demand  of  plaintiff's  attorney  a  copy  of  the  summons  and 
complaint,  which  must  be  served  within  ten  days  thereafter,  and 
he  may  appear  to  defend  ■nch  action,  so  far  as  the  issues  affect 
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•uch  co-respondeot  In  case  no  one  of  the  allegations  of  adnlteir 
controTerted  by  snch  co-respondent  shall  be  proTed,  such  oo- 
respondent  shall  be  entitled  to  a  bill  of  costs  against  the  person 
naming  him  as  such  co-respondent,  which  bill  of  costs  shall  con- 
sist only  of  the  sum  now  allowed  by  law  as  a  trial  fee,  and  dis- 
bursements,  and  such  co-respondent  shall  be  entitled  to  hare  an 
execution  issue  for  the  collection  of  the  same. 

Id.,  II  89.  40,  41;  L,  1877.  ch.  168;  U  1890.  ch.  Wl;  L.  1911,  ch.  Sll, 
in  fttect  Sept.  1.  1011.  Bee  li  1012.  1216  and  1229.  ante,  aod  |  ITio. 
post. 

I  1758.  IVhen  divorce  denied,  altlioiivlft  advltcrx  proved. 

In  either  of  the  following  cases,  the  plaintiff  is  not  entitled 
to  a  divorce,  although  the  adultery  is  established: 

1.  Where  the  offence  was  committed  by  the  procurement  or 
with  the  connivance  of  the  plaiutifiP. 

2.  Where  the  offence  charged  has  been  forgiven  by  the  plaintiff. 
The  forgiveness  may  be  proved,  either  affirmatively,  or  by  the 
voluntary  cohabitation  of  the  parties,  with  the  knowledge  of  the 
fact. 

3.  Where  there  has  been  no  express  forgiveness,  and  no  volun- 
tary cohabitation  of  the  parties,  but  the  action  was  not  com- 
menced within  five  years  after  the  discovery,  by  the  plaintiff, 
of  the  offence  charged. 

4.  Where  the  plaintiff  has  also  been  guilty  of  adultery,  und?r 
such  circumstances,  that  the  defendant  would  have  been  entitled, 
if  innocent,  to  a  divorce. 

3  E.  8. 144, 1 43;  L.  1177.  ch.  Itt. 

f  17B9.  (Am'd,  18W»  1900.]  ReffwliktiMui  wmen  actt«m 
i^rowkt   br  vrlfe. 

Where  the  action  is  brought  by  the  wife»  the  following  regula- 
tions  apply   to   the   proceedings: 

1.  The  legitimacy  of  any  child  of  the  marriage,  born  or  be- 
gotten before  the  commencement  of  the  action,  is  not  affected 
by  the  judgment  dissolving  the  marriage. 

2.  [Am'd,  1895,  IBOO.]  The  court  may,  in  the  final  judgment 
dissolving  the  marriage,  require  the  defendant  to  provide  snit- 
ably  for  the  education  and  maintenance  of  the  children  of  the 
marriage,  and  for  the  support  of  plaintiff,  as  justice  requires, 
having  regard  to  the  circumstances  of  the  respective  parties: 
and  may,  by  order,  upon  the  application  of  either  party  to  the 
action,  and  after  due  notice  to  the  other,  to  be  given  in  such 
manner  as  the  court  shall  prescribe,  at  any  time  after  final 
judgment  whether  heretofore  or  hereafter  rendered,  annul,  vary 
or  modify  such  a  direction.  But  no  such  application  shaU  be 
made  by  a  defendant  unless  leave  to  make  the  same  shall  liave 
been  previously  granted  by  the  court  by  order  made  upon  or 
without  notice  as  the  court  in  its  discretion  may  deem  proper 
after  presentation  to  the  court  of  satisfaclbry  proof  that  justice 
requires  that  such  an  application  should  be  entertained. 

L.  18BS.  ch.  801;  L.  1900.  ch.  743.    In  effect  Sept  1. 1900. 

3.  If,  when  final  judgment  is  rendered,  dissolvinir  the  marriage, 
the  plaintiff  is  the  owner  of  any  real  property;  or  has,  in  her 
possession  or  under  her  control,  any  personal  property,  or  thing 
in  action,  which  was  left  with  her  by  the  defendant,  or  acqaired 
by  her  own  industry,  or  given  to  her  by  bequest  or  otherwise; 
or  if  she  is  or  Hay  thereafter  become  entitled  f  asy  property. 
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by  the  decease  of  a  relatiye  intesUte;  the  defendant  shall  not 
hare  any  interest  therein,  absolute  or  contingent,  before  or  after 
her  death. 

4.  Where  final  judgment  is  rendered  dissolving  the  marriage, 
the  plaintiflTs  inchoate  right  of  dower,  in  any  real  property,  of 
\vmch  the  defendant  then  is  or  was  theretofore  se»ed,  is  not 
affected  by  the  judgment. 

L.  ISBS^  ch.  801. 

I  1790.    Id.  I  w^hen  mction  bronslftt  by  lt«»ba«id. 

Where  the  action  is  brought  by  the  husband,  the  following 
regulations  apply  to  the  proceedings: 

1.  The  legitimacy  of  a  child,  bom  or  begotten  before  the  com- 
mencement of  the  offence  charged,  is  not  afitected  by  a  judgment 
dinsolTlnj?  the  marriage;  but  the  legitimacy  of  any  other  child 
of  the  wife  may  be  determined,  as  one  of  the  issues  in  the  action. 
In  the  absence  of  proof  to  the  contrary,  the  legitimacy  of  all  the 
children,  begotten  before  the  commencement  of  the  aotion,  must 
be  presumed. 

2.  A  judgment  dissolving  the  marriage  does  not  impair,  or 
otherwise  affect,  the  plaintiff^s  rights  and  interests,  in  ana  to  any 
real  or  personal  property,  which  the  defendant  owns  or  possesses, 
when  the  judgment  is  rendered. 

3.  Where  judgment  is  rendered  dissolving  the  marriage,  the 
defendant  is  not  entitled  to  dower  in  any  of  the  plaintiff's  real 
property,  or  to  a  distributive  share  in  his  personal  property. 

3  R.  &  144.  H  44, 4T  (in<1 48.    See  Seal  Prop.  Law,  1 176. 

f  1701.  [Added,  1913.1  Reimlatlom  wbem  action  browbt 
by  cttber  ImsbAitd  or  vrlfe* 

Whenever  the  relation  of  husband  and  wife  ceases  by  the  entry 
of  a  judgment  dissolving  the  marriage,  the  defendant  guilty  of 
adultery  is  not  entitled  to  any  interest  in  any  policy  of  insur- 
ance on  tbe  life  of  the  plaintiff,  wherein  such  defendant  is  named 
as  a  beneficiary,  and  the  plaintiff  may  apply  to  the  court  grant- 
ing the  final  decree  or  to  a  special  term  ci  the  supreme  court 
on  notice  to  the  defendant,  or  the  attorney  who  appeared  for 
defendant  in  action  for  divorce,  and  to  the  insurance  company 
issuing  the  policy  or  policies,  for  an  order  directing  the  insur^ 
ance  company  issuing  the  policy  or  policies  to  substitute  therein 
such  beneficiary  as  tbe  plaintiff  may  nominate.  In  case  where 
It  is  shown  that  the  defendant  has  contributed  from  his  or  her 
separate  estate  toward  the  payment  of  the  premiums  on  such 
policy,  tbe  court  shall  grant  such  order  on  such  terms  as  in 
the  discretion  of  the  court  shall  be  equitable.  This  section  shall 
also  apply  in  like  manner  when  the  defendant  obtains  a  decree 
against  the  plaintiff  on  a  counterelaim. 

Added  L.  1913,  ch.  536.    In  effect  Sept.  1.  1013. 
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A&TICI^B  THIIiO. 

Action  for  a  separcUioru 

49C.  1702L  For  what  causes  action  may  b«  maiiitaiiMd. 
1763.  Id.;  lo  what  caaes. 
1704.  Requisites  of  complaint. 

176S.  Defendant  may  set  up  plaintiff's  mlsoondact. 
17G6.  Support,   maintenance,  etc.,   of  wife  and   cnildreih 
1767.  Judgment  for  separation   may   be  revoked. 

1  170S.  For  'vrhat  csAuaiea  action  may  be  malntnlned* 

In  either  of  the  cases  specified  in  the  next  section,  an  artinn 
may  be  maintained,  by  a  husband  or  wife,  against  the  oii^ei 
party  to  the  marria^re,  to  procure  a  judgment,  separating  th^- 
parties  from  bed  and  board,  forever,  or  for  a  limited  time,  fat 
either  of  the  following  causes: 

1.  The  cruel  and  inhuman  treatment  of  the  plaintiflf  by  the 
defendant. 

2.  Such  conduct,  on  the  part  of  the  defendant  towards  the 
plainti£F«  as  may  render  it  unsafe  and  improper  for  the  former 
to  cohabit  with  the  latter. 

3.  The  abandonment  of  the  plaintiff  by  the  defendant. 

4.  Where  the  wife  is  plaintiff,  the  neglect  or  refusal  of  the 
defendant  to  provide  for  her. 

2  r.  8.  146.  parts  of  |(  GO  and  51.    See  L.  1824,  p.  249,  |  12. 

I  1768.  Id.  I  in  'vrhat  cases. 

Such  an  action  may  be  maintained,  in  either  of  the  following 
cases: 

1.  Where  both  parties  are  residents  of  the  State,  when  the 
action  Is  commenced. 

2.  Where  the  parties  were  married  within  the  State,  and  the 
plaintiff  U  >i  resident  thereof,  when  the  action  is  commenced. 

C.  Where  the  parties,  having  been  married  without  the  Rtate, 
have  become  residents  of  the  State,  and  have  contiTiued  to  be 
residents  thereof  at  least  one  year;  and  the  plaintiff  is  such  a 
resident,  when  the  action  is  commenced. 

Td.,    f§  BO  and  61   In   part. 

§  1764.  Reanlsitea  of  complaint. 

The  complaint  in  such  an  action  must  specify  particn1.'«rlT  the 
nature  and  circumstances  of  the  defendant's  misconduct,  and 
must  set  forth  the  time  and  place  of  each  act  complained  of, 
with  reasonable  certainty. 

Id.,    I  62,  and   Role  80. 

i   176S.  Defendant  may  set  an  nlalntllTs  ini*ieon«ln«*t. 

The  defendant  may  set  up,  in  justification,  the  misconduct  of 
the  plaintiff;  and  if  that  defence  is  established  to  the  satisfaction 
of  the  court,  the  defendant  is  emtltled  to  judginent. 

Id.,    S    63. 

I  1766.  Support,  maintenance,  etc.,  of  'wife  and  cklldrea. 

Where  the  action  !r  brought  by  the  wife,  the  court  may.  In 
the  final  judgment  of  separation,  give  such  directions  as  the 
nature  and  circumstancf^B  of  the  case  renulre.  Tn  particular. 
It  may  compel  the  defendjuit  ♦o  provide  suitably  for  the  ednca- 
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tioB  and  maintenance  of  the  children  of  the  marriafe,  and  for 
the  support  of  the  plaintiff,  as  justice  requires,  having  repraitl 
to  the  circumstances  of  the  respective  parties.  And  the  court 
may.  in  such  an  action,  render  a  judgment,  compelling  the 
defendant  to  make  the  provision  specified  in  this  section,  where, 
onder  the  circumstances  of  the  case,  such  a  judgment  is  proi)er, 
trithout  rendering  a  judgment  of  separation. 
Sm  3  R.  S.  146,  fi  M  and  6S. 

I  ITCT.  Jndgrment  for  sepArAtion  watty  be  revoked* 

Upon  the  joint  application  of  the  parties,  accompanied  with 
satisfactory  evidence  of  their  reconciliation,  a  judgment  for  a 
separation,  forever,  or  for  a  limited  period,  rendered  as  prescribed 
in  this  article,  may  be  revoked,  at  any  time,  by  the  court  which 
rendered  it,  subject  to  such  regulations  and  restrictions  as  the 
court  thinks  fit  to  impose. 

IiL»    I   56. 
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ARTICLE  f'OURTH. 

ProvUiona  applicable  to  two  or  more  of  the  aetione  Bpecified  in 

this  title. 

Sec.  1768,  Married  womaQ  deemed  a  resident  in  certain  caaaa. 
1768.  AUiDouT.  ezpeu9ea  of  action,  and  coaU;  how  awarded. 

1770.  What  u  deemed  a  counterclaim. 

1771.  Cratody   and   maintenance  of   children  and   aopport  of   pUlBtlB. 
17T2.  Support,    maintenance,   etc.,   of  wife  and  cblldre».     °  ' 

1773.  Id.;  when  enforced  by  puniahment  for  contempt. 

1774.  Rogulatlona  respecting  judgment. 


1  1768.  [Added,  1880.]    Married  wcnnaii  deemed  m,  realdeat 
in   certain   eaaeii. 

« 

If  a  married  woniaii  dwells  within  the  State,  when  she  com- 
mences an  action  against  her  hnsband,  as  prescribed  in  either  of 
the  last  two  articles,  she  is  deemed  a  resident  thereof,  althoi^rh 
her  husband  resides  elsewhere. 

2  R.  a.  147,  I  67  (S  Bdm.  154).  am'd.     Added  by  L.  1880.  ch.  178L 

{  1760.  Alimony,  expense*  of  action  and  eostm  ^oiir 
atrarded. 

Where  an  action  is  brought,  as  prescribed  m  either  of  the 
last  two  articles,  the  court  may,  in  its  discretion,  during  the  pen- 
dency thereof,  from  time  to  time,  make  and  modify  an  order  or 
orders,  requiring  the  husband  to  pay  any  sum  or  sums  of  money 
necessary  to  enable  the  wife  to  carry  on  or  defend  the  action,  or 
to  provide  suitably  for  the  education  and  maintenance  of  the 
children  of  the  marriage,  or  for  the  support  of  the  wife,  haring 
regard  to  the  circumstances  of  the  respective  parties.  The  final 
judgment  in  such  an  action  may  award  costs,  in  favor  of  or 
against  either  party,  and  an  execution  may  be  issued  for  .the  col- 
lection thereof,  as  in  an  ordinary  case;  or  the  court  may,  in  the 
judgment,  or  by  an  order  made  at  any  time,  direct  the  costs  to 
be  paid  out  of  any  property  sequestered,  or  otherwise  in  the 
power  of  the  court. 
Id.,  i  68. 

I   1770.   [Am'd,  1881.]    'What  U  deemed  a  connterelaina. 

Where  an  action  is  brought  by  either  husband  or  wife,  as  pre- 
p;Tibed  in  cither  of  the  last  two  articles,  a  cause  of  action,  against 
the  plaintiff  and  in  favor  of  the  defendant,  arising  under  either  of 
said  articles,  may  be  interposed,  in  connection  with  a  denial  of  the 
material  allegations  of  the  complaint,  as  a  counterclaim. 

i  1T71.  [Am'd,  180B,  1004,  1908.]  Cnatodr  and  mainte- 
nance  of   clilldren,   and   support   of   plaintiff. 

Where  an  action  is  brought  by  either  husband  or  wife,  as  pre- 
scribed in  either  of  the  last  two  articles,  the  court  must,  except 
as  otherwise  expressly  prescribed  in  those  articles,  give,  either 
in  the  final  judgment,  or  by  one  or  more  orders,  made  from 
time  to  time,  before  final  judgment,  such  directions  as  justice 
requires,  between  the  parties,  for  the  custody,  care,  education, 
and  maintenance  of  any  of  the  children  of  the  marriage,  and 
where  the  action  is  brought  by  the  wife,  for  the  support  of  the 
plaintiff.  The  court  may.  by  order,  upon  the  application  of 
either  party  to  the  action,  after  due  notice  to  the  other,  to  be 
given  in  such  manner  as  the  court  shall  prescribe,  at  any  time 
after  final  Judgment,  annul,  vr^y  or  modify  such  directions,  or 
in  case  no  such  direction  or  directions  shall  have  been  made. 
amend  it  by  inserting  such  direction  or  directions  as  justice  re- 
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quires  for  the  ens'tody,  care»  education  and  maintenance  of  any 
such  child  or  children  in  such  final  judgment  or  order  or  orders. 
But  no  such  application  shall  be  made  by  a  defendant  unless 
leave  to  make  the  same  shall  have  been  previously  granted  by 
the  court  by  order  made  upon  or  without  notice  as  the'  court  in 
its  discretion  may  deem  proper  after  presentation  to  the  court 
of  satisfactory  proof  that  justice  requires  that  such  an  applica- 
tion should  be  entertained.  Where  an  action  is  brought  by  a 
wife,  as  prescribed  in  article  second  of  this  chapter,  and  a  final 
judgment  of  divorce  has  been  rendered  in  her  favor,  the  court, 
upon  the  application  of  tlie  defendant  on  notice,  and  on  proof  of 
tl'.e  marriago  of  the  plaintiff  after  such  final  judgment,  must  by 
order  modify  j*nch  nnal  judgment  and  any  orders  made  •  with 
respect  tliprrto.  by  annulling  the  provisions  of  such  final  j;i<!'T- 
nient  or  orders,  or  of  both,  directing  payments  of  money  for  the 
support  of  the  plaintiff. 

L.    laSK,  ch.  »1;  L.   1904,  cb.  830;   L.   1908,  ch.   387.      In  effect  Sept.   1. 
190a 

g    1772.    [Am'd,  1904,   1918.]      Support,   mAlntenance,   «tc.f 
of  'Wife  mnd  cbildren.     Seqneatratlon. 

Where  a  judgment  rendered,  or  an  order  made,  as  prescribed 
in  this  article,  or  in  either  of  the  last  two  articles,  or  a  judgment 
for  divorce  or  separation  rendered  in  another  state,  upon  the 
ground'  of  adultery  upon  which  an  action  has  been  brought  in 
this  state,  and  judgment  rendered  therein,  requires  a  husband 
to  provide  for  the  education  or  maintenance  of  anv  of  the  chil- 
dren of  a  marriage,  or  for  the  support  of  his  wife,  the  court  ma^, 
in  its  discretion,  also  direct  him  to  give  reasonable  security,  in 
such  a  manner,  and  within  such  a  time,  as  it  thinks  proper,  for 
the  payment,  from  time  to  time,  of  the  sums  of  money  required 
for  that  purpose.  If  he  fails  to  give  the  security,  or  to  make 
any  payment  required  by  the  terms  of  such  a  jiidgment  or  order, 
whether  he  has  or  has  not  given  security  therefor;  or  to  pay  any 
sum  of  money  which  he  is  required  to  pay  by  an  order,  made  as 
prescribed  in  section  seventeen  hundred  and  sixty-nine  of  this 
act:  the  court  may  cause  his  personal  property,  and  the  rents  and 
profits  of  his  real  property,  to  be  sequestered,  and  may  appoint 
a  receiver  thereof.  The  rents  and  profits,  and  other  property,  so 
sequestered,  may  be,  from  time  to  time,  applied,  under  the  direc- 
tion of  the  court,  to  the  payment  of  any  of  the  sums  of  money 
si>ecified  in  this  section,  as  justice  requires;  and  if  the  same  shall 
be  insufficient  to  pay  the  sums  of  money  required,  the  court  may, 
on  application  of  the  receiver,  direct  the  mortgage  or  sale  by  the 
receiver,  under  such  terms  and  conditions  as  it  may  prescribe 
of  sufficient  of  his  real  estate  to  pay  such  sums. 

I<L.  I  60.  am'd  by  L.  1904,  ch.  318;  L.  1918.  ch.  189,  in  effect  Apr.  12, 
1918. 

I  1778.  [Am'd,  1009.]  Id.f  vrhen  enforced  by  puntsbinent 
for  contempt. 

Where  the  husband  makes  default  in  paying  any  sum  of  money 
specified  in  the  last  section,  as  required  by  the  judgment  or 
onler  directing  the  payment  thereof;  and  it  appears  presumptively. 
to  the  satisfaction  of  the  court,  that  payment  cannot  be  enforced 
by  means  of  the  proceedings  preBcribed  in  the  last  section,  or  by 
resorting  to  the  security,  if  any,  given  as  therein  prescribed,  the 
court  may,  in  its  discretion,  make  an  order  requiring  the  husband 
to  show  cause  before  it,  at  a  time  and  place  therein  spe<'ified. 
why  he  should  not  be  punishrr!  for  his  failure  to  make  tno  pay- 
ment: and  thereupon  proceedings  must  be  taken  to  punish  him. 
as  prescribed  in   article   nineteen   of  the  judiciary    law    for  the 
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punishment  of  a  contempt  of  court,  other  than  a  criminal  con- 
tempt. Such  an  order  to  show  cause  may  also  be  made,  withoat 
any  previous  sequestration,  or  direction  to  give  security,  where 
the  court  is  satisfied  that  they  would  be  ineffectual. 

Anrd  by  L.  1909,  ch.  65.  I  3.  See  note  68  of  notes  of  Board  of  Stat- 
utory Consolidation  at  end  of  code. 

9   1774.    [Am»d,    1902,    lfK>3,   1905.]   Reffulationa   reapeettmc 
Jii»  ffment. 

1 1  an  action  brought  as  prescribed  in  this  title,  a  fiual  judji:- 
niei  t  shaii  not  be  rendered  in  favor  of  the  plaintiff  uiK>n  the 
defi  ndant's  default  in  appearing  or  pleading,  uniesfis  either  the 
suni  lions  and  a  copy  of  the  complaint  were  personally  serv»»d 
upoi-  the  defendant;  or  the  copy  of  the  summons  delivered  to  tht- 
defendant,  upon  personal  service  of  the  summons,  or  delivered  tu 
him  without  the  state,  or  published,  pursuant  to  an  order  for 
that  «)urpose,  obtained  as  prescribed  in  chapter  fifth  of  this  act. 
cont&ins  the  following  words,  or  words  to  the  same  effect,  le^bly 
written  or  printed  upon  the  face  thereof,  to  wit:  "Action  to 
annul  a  marriage;*'  **Action  for  a  divorce;*'  or  "Action  for  a 
separation;"   according  to  the  article  of  this  title,   under  which 

the  action  is  brought.  Where  the  summons  is  personally  served, 
but  a  copy  of  the  complaint  is  not  served  therewith;  or  where  a 
copy  of  the  summons  and  copy  of  the  complaint  are  delivered  to 
the  defendant  without  the  state,  the  certificate  or  affidavit  prov- 
ing service,  must  affirmatively  state,  in  the  body  thereof,  that  such 
an  inscription,  setting  forth  a  copy  thereof,  was  so  written  or 
printed  upon  the  face  of  the  copy  of  the  Fummons  delivered  to  the 
dofeudant.  No  final  judgment  annulling  a  marriage,  or  divorcing 
the  parties  and  dissolviug  a  marriage,  shall  be  entered,  in  an 
action  brought  under  either  article  first  or  article  se<K)nd  of  this 
title,  until  after  the  expiration  of  three  months  after  the  filing 
of  the  decision  of  the  court  or  report  of  the  referee.  Such  de- 
cision or  report  must  be  filed  .'ind  interlocutory  judgment  thereon 
must  bo  entered  within  fifteen  days  after  the  party  be<*omes  en- 
titled to  file  or  enter  the  same,  and  can  not  be  filed  or  entereil 
after  the  expiration  of  said  period  of  fifteen  days  unless  by  order 
of  the  c'lurt  u]M)n  application  and  snlficient  cause  being  shown  for 
the  delay.  W  ithin  thirty  days  after  the  expiration  of  said  period 
of  three  months  final  judgment  shall  be  entered  as  of  course  upon 
said  decision  or  report,  unless  for  sufticient  cause  the  court  in  thv 
meantime  shall  have  otherwi-;e  onlered.  Upon  filing  the  de- 
cision of  the  court  or  report  of  the  referee,  a  judgment  annulling 
a  marriage  or  divorcing  the  parties  and  dissolving  a  marriage, 
shall  be  interlocutory  cmly  and  shall  provide  for  the  entry  of  final 
judgment  granting  such  relief  three  months  aft<»r  entry  of  inter* 
locut<iry  judgment  unless  otherwise  ordered  by  the  court.  The 
final  judgment  must  be  entered  within  thirty  days  after  the  ex- 
piration of  said  period  of  three  months  and  can  not  be  entered 
after  the  expiration  of  such  period  of  thirty  days  except  by 
order  of  the  court  on  application  and  suflScient  cause  being  shown 
for  the  delay.  The  interlocutory  judgment  may,  in  the  discre- 
tion of  the  court,  provide  for  the  pavment  of  alimony  until  th»» 
entry  of  final  judgment:  it  niav  include  a  judgment  for  costs. 
when  costs  are  awardi^l,  in  which  <'ase  said  judgment  for  cost* 
shall  be  (locket(»d  by  the  clerk,  and  thereupon  shall  have  the  sam«* 
force  :in4l  efTe«'l  as  if  docketed  upon  the  entry  of  final  judgment 
therein,  except  that  it  shj;ll  not  be  enforceable  by  execution  or 
punishment  until  the  entry  of  final  judgment  in  said  action. 

S4H'  ante.  I   1757:  L.   1»02.   cli.  364;  L.   1903.  cb.   4S9;  L.    IQOSu  ch.  687.    iB 
affect  Sept.  1.  1006. 
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TITLE  n. 

Actions  relating'  to  a  corporatfon. 

AlClele  1.  Action    by    a    corpora tloo,    and    autlun    affuliuit    a    coroorutloii.    te 
recover  damaffea  or  proiioicy. 

2.  Judicial    siiperviaioQ    of    a    corporation,    and    of   the    offlcen    and 

meinbeni   tliereof. 

3.  Actiona   to   piocure   the  disaoluiioii   of   a    corporation,    and   actloDi 

to   enforce    the    indiyidual    liability    of    ttie    offlcera   or    memberK 
of  a  corporation,  with  or  without  a  dlSBOlution  tber  of. 

4.  Action    by    the   people   to   annul   a    corporation. 

6.  ProTislona  applicable  to  two  or  more  of  tbe  actions  tpedfled   Id 
this  title. 

article:  first. 

Action  by  a  enrporcUion,  and  ttction  against  a  corporation,  to 

recover  damages  or  property. 

See.  17TK.  Gomplaint  in  actions  bj  or  against  corporations. 

1776.  When  proof  of  corporate  existence  unnecessary. 

1777.  Misnomer,  when  waived. 

1778.  Action  against    a  corporation,    upon   a   note,   etc. 
17')&.  When  foreign  corporations   may   sue. 

1780.  When  foreign  corporations  may  be  sued. 

}  1776.  Complaint  In  »ctiona  by  or  asAlnst  corporations. 

lo  an  action  brought  by  or  against  a  corporation,  the  complaint 
must  aTer  that  the  plaintiff,  or  the  defendant  as  the  case  may  be, 
i«  a  cori>oration ;  must  state  whether  it  is  a  domestic  or  foreign 
corporation;  and,  if  the  latter,  the  State,  country,  or  government, 
by  or  under  whose  laws  it  was  created.  But  the  plaintiff  need  not* 
set  forth,  or  specially  refer  to  any  act  or  proceeding,  by  or  under 
which  the  corporation  was  created. 

8ee  2   R.    S.   459.    |    13   (2   Edm.   470). 

f  177H.-  \%'liea  proof  of  corpora.te  existence  nnneceasary. 

In  an  action,  brought  by  or  against  a  corporation,  the  plaintiff 
need  not  prove,  upon  the  trial,  the  existence  of  the  corporation, 
unless  the  answer  is  verified,  and  contains  an  affirmative  allega- 
tion that  the  plaintiff,  or  the  defendant,  as  the  case  may  be,  is 
not  a  corporntion. 

Id.,  f  3,  am'd;  L.  1864,  cb.  422  (A  Bdm.  296).  and  L.  1876.  ch.  BOS. 

I  1777.  Mlfinoniery  wlten  ifmlved. 

In  sn  action  or  special  proceeding,  brought  by  or  against  a  cor- 
poration, the  defendant  is  deemed  to  have  waived  any  mistake 
in  the  statement  of  the  corporate  name,  unless  the  misnomer  is 
pleaded  in  the  answer,  or  other  pleading  in  the  defendant's  behalf. 

Id.,  1 14,  am'd. 

{  1778.  Action  nsalnut  n  corporation  upon  a  note,  etc. 

In  an  action  against  a  foreign  or  domestic  corporation,  to  le- 
cover  damages  for  the  non-payment  of  a  promissory  note,  or  other 
evidence  of  debt,  for  the  absolute  payment  of  money,  upon  de- 
mand, or  at  a  particular  time,  an  order,  extending  the  time  to 
answer  or  demur,  sbnll  not  be  granted,  except  by  the  court,  upon 
notice  to  the  plaintiff's  attorney.  In  such  an  action,  unless  the 
defendant  serves,  with  a  copy  of  his  answer  or  demurrer,  a  cope 
of  an  order  of  a  judge.  directii»r  that  the  issues  presented  by  the 


H  1779-80  CORPORATION.  C.15,t2,a,l 

pleading!  be  tried,  tlie  plaintiff  may  take  judgment,  aa  in  caae  of 
defaull  in  pleading,  at  the  expiration  of  twenty  daya  after  aer- 
vice  of  a  copy  of  the  complaint,  either  personally  with  the  aom* 
moD!;,  or  upon  the  defendant's  attorney,  pursuant  to  hia  demand 
therefor;  or,  if  the  service  of  the  anmmona  waa  otherwiae  than 
personal,  at  the  expiration  of  twenty  daya  after  the  aerrice  ia 
complete. 

2  R.  S.  459.  if  8,  8  and  10. 

I  17TD.  When  forel^B  eorpoi*«ttom  atay  ■«•« 

An  action  may  be  maintained  by  a  foreign  corporation,  in  like 
manner,  and  subject  to  the  same  regulations,  aa  where  the  actioB 
is  brought  by  a  domestic  corporation,  except  as  otherwiae  apec^ 
ially  prescribed  by  law.  But  a  foreign  corporation  cannot  main- 
tain an  action,  founded  upon  an  act,  or  upon  a  liability  or  oUi- 
fration,  express  or  implied,  arising  out  of,  or  made  and  entered 
into  in  consideration  of,  an  act,  which  the  laws  of  the  State 
forbid  a  corporation  or  association  ct  indiTiduals  to  do.  witiioot 
esgiress  authority  of  law.  This  ection  does  not  affect  the  validity 
of  a  meeting  of  the  stockholders  or  directors  of  a  foreign  cor> 
poration,  held  within  the  State,  where  such  a  meeting  ia  aatho^ 
ized  by  the  laws  of  the  State,  country,  or  government  by  or  under 
which  the  corporation  is  created;  or  of  .-  a  act,  done  at  auch  a 
meeting,  which  is  not  in  conflict  with  the  same  laws,  or  the  laws 
of  the  State. 

Id..  H  1  and  2;  L.   187S,  cb.  684  (9  Edm.  876). 

I  1780.  [Am'd,  1913.]  IITIien  foretflrn  eorporatlon  may  ^ 
sued. 

An  action  against  a  foreign  corporation  may  be  maintained  b} 
a  resident  of  the  State,  or  by  a  domestic  corporation,  for  any 
cause  of  action.  An  action  against  a  foreign  corporation  maj  be 
maintained  by  another  foreign  corporation,  or  by  a  non-resident, 
in  one  of  the  following  cases  only: 

1.  Where  the  action  is  brought  to  recover  damages  for  the 
breach  of  a  contract  made  within  the  State,  or  relating  to  prop- 
erty situated  within  the  State,  at  the  time  of  the  making  thereof. 

2.  ^^'he^e  it  is  brought  to  recover  real  property  situated  within 
the  State,  or  a  chattel,  which  is  replevied  within  the  State. 

H.  Where  the  cause  of  action  arose  within  the  State,  except 
where  the  object  of  the  action  is  to  affect  the  title  to  real  prop- 
erty situated  without  the  State. 

4.  Where  a  foreign  corporation  is  doing  business  within  thif 

state. 

Co.  Proc..  I  427:  2  R.  S..  I  IS.  ain*d:  I..  1849.  ch.  107  (2  Sda.  419). 
^m'd  by  U  1913,  ch.  60.     Id  effect  Sept.  1.  1913. 
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c.  15.  t.  2,  a.  2  CORPORATION.  §|  1781-83 

ARTICLE  8BGOND. 

Judicial  supervision  of  a  corporation,  and  of  the  offi4>er8  and 

members  thereof. 

Bee   1781.  Action  against  dlrecton,  etc.,  of  a  corporation,  tor  miB<^ndact. 

1782.  Bj  wbom  action  to  be  brought. 

1783.  This  article,  bow  construed. 

If     1T81-1783.     [Repealed   by    L.    1909,   ch.   28.    See   Consoli- 
.lated   LawH,  tit.  General  Corporation  Law,  $§  90-92.  J 

28  44T 


If  1784-96  CORPORATION.  c.  15,t.2,a.S 

thiud. 


-letioM  toprotHre  the  dinolution  of  a  corpmut'on,  nnd  nrnont 
to  MfoTLe  the  individual  liabiiity  of  Hie  ojjicera  or  rtmuthera  <y  a 
ourporationt  with  or  without  a  Ui890iuiio»i  titereof. 

S*e.  1784.  Action  by  Judgment  creditor  for  ■eqaeotrmtlftt,  viu. 

1786.  Actloo  to  dUw  TO      *   .pontioa. 
1780.  Id.;  Iqr  whom  to  bo  broucbt. 

1787.  Tompcrmxy     QlanoUoii. 

1788.  RocelTor  maj  bo  appolntod.      PorouuMBt  oxd  t«»iponirr   r^^TT 

Powers,    etc,  oC   temporoiy    rocelTor. 
1788.  Additional  powers  and  dntlao  maj  bo  ooaforraa   upon   uuipocmiy 
receiver. 

1780.  Making  atoekboldoni*  etc.,  partioi. 

1781.  Wbon  leparato  action  muj  bo  broofht  agalnat  t!i«m. 

1782.  Proceedings  la  eitber  actio  . 

1788.  J  dgmont;    propertsr  of  eoipocatlon  to  bt  distrllmted. 

1784.  Id.i  stock  subscriptions  to  bo  rooorored. 

1785.  Id.;  as  to  liaMUtios  of  dirsetors  sad  stMkholdorB. 

1786.  Sfltoct  of  this  axtlclo  limited. 


if  1784-170«.  [Repealed  by  L.  1909.  ch.  2a  See  Consoli 
dated  Laws,  tit.  General  Corporation  Lavr,  |i  100-100,  10^ 
116.J 


e.l5.t.  2.a.  4  CORPORATION.  §§  1797-18^^3 

ARTICLES  FOURTH. 

Action  by  the  people  to  annul  a  eorporation. 

flee.  1797.  Action   by  attoraey-generftl,  ^ben  leglalature  directs. 
17118.  Id.,   by   IcaTe  rf  ooort. 
1799.  Lteare;   wben   and   bow   granted. 
184)0.  Action  trUble  by  a  Joiy. 
ISOl.  Judgment. 
Iiju2.  iDjunctloi  mar  Iwue. 
llftKS.  Cupr  of  Jadgment-roU  to  be  filed  and  pabllahed. 

S5  iT»T.iHO».    [Repealed   by   L.    1909,   oh.   28.     See   Consoli- 
dated  Laws,  tit.  General  Corporation  Law,  if  130-13G.] 
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ARTICLES   FIFTH. 

Proviaiona  applicable  to  Uoo  or  more  of  the  actions  specified  in 

this  title. 

Soc.   Ift04.  Ortain   corporations  excepted  from  certain   articles  of  this  title. 
1H05.  OfflcorK  and  agentH  may  be  compelled  to  testify. 

1806.  Injunctlunti  staying  actions  by  creditors. 

1807.  Crt^ditors  may  be  brought  In. 

180S.  When  attorney-general  mast  bring  action. 

1809.  Requisites  of  Injunction  against  corporations  In  certain  caaes. 

1810    Id. :    of  order   appointing  receiver   In  certain  cas«.>8. 

1811.  Id.:  of  Judicial  suspension  or  removal  of  an  officer. 

1812.  Application    of   certain    provisions   to   Joint-stock    asaoclatlons. 

1813.  In  action  against  stockholders,   misnomer,  etc.,  not  available. 

M  1804-1808.  [Repealed  by  L.  1909,  ch.  28.  See  Consoli- 
dated Laws,  tit.  General  Corporation  Law,  ${  300-304.] 

§  1800.  [Am'd,  1900.]  Reqvtalteii  of  Injunction  nirmlnat 
Joint-stock  aasocintions  in  certain  cnaes. 

An  injunction  order,  suspending  the  general  and  ordinary  busi- 
ness of  a  joint-stock  association,  consisting  of  seven  or  more 
persons,  or  suspending  from  office,  or  restraining  from  the  per- 
formance of  his  duties,  a  trustee,  director,  or  other  officer  thereof, 
can  be  granted  only  by  the  court,  upon  notice  of  the  application 
therefor,  to  the  proper  officer  of  the  association,  or  to  the  trus- 
tee, director,  or  other  officer  enjoined.  If  such  an  injunction 
order  is  made,  otherwise  than  as  prescribed  in  this  section,  it  is 
void. 

L.  1870.  ch.  151,  I  1  (7  Kdm.  661),  am'd.  See  ||  1787,  1019.  Am*d  hf 
L.  1009,  ch.  63.  Also  partly  rejieale<l  bv  L.  1009.  ch.  28.  See  Consolidated 
Laws,   tit.    General  Corporation  Law,   |  305.     See  note  59  of  notCM  of  Board 

of  Statutory  ConHolidation  at  end  of  code. 

II  1810-1811.  [Repealed  by  L.  1909,  ch.  28.  See  Consolidated 
7*aw8,  tit.  General  Corporation  Law,  §|  30^-307.] 

I  1812.  [Am'd,  1S>09.1  Application  of  certain  provislona 
to  Joiut-Btocic  a««ociations. 

Section  eighteen  hundred  and  nine  of  the  code  of  civil  pro- 
cedure and  sections  three  hundred  and  six  and  three  hundred  and 
seven  of  the  general  corporation  law  apply  to  an  action  or  a 
special  proceeding,  against  a  joint-stock  a.ssociation  created  by  or 
under  the  laws  of  the  State,  or  a  trustee,  director,  or  other  officer 
thereof:  or  against  a  joint-stock  association  created  by  or  under 
the  laws  of  another  state,  government,  or  country,  or  a  trustee, 
director,  or  other  officer  thereof,  where  the  association  does  busi- 
ness within  the  State,  or  has,  within  the  State,  a  business 
agency  or  a  fiscal  agency,  or  an  agency  for  the  transfer  of  its 
stock. 

Td.,  I  5.  am*d;  L.  1875.  ch.  428.  See  |  2463.  Am'd  by  L.  1909,  ck.  «. 
Al8o  partly  repealed  by  L.  lOUO.  cb.  28.  See  Consolidated  Laws,  tit.  QcDCfal 
Corporation    Law,    |   308.    See  note   GO  of  notes  of  Board  of   Statutory  0«- 


■olldatlon  at  end  of  code. 
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f   ISIS.    [Am'd,    1909.]      In    action    mmlnst    stoolEholderfly 
trnkK^Vf    etc*9   not   availmble. 


Where  an  action,  authorized  by  a  law  of  the  State,  is  brought 
against  one  or  more  persons,  as  stocl^holders  of  a  joint-stoclL  asso- 
ciation, an  objection  to  any  of  the  proceedings  cannot  be  taiien, 
by  a  person  properly  made  a  defendant  in  the  action,  on  the 
in'oond  that  the  plaintiff  has  joined  with  him,  as  a  defendant  in 
the  action,  a  person,  whose  name  appears  on  the  stock-books  of 
the  association,  as  a  stockholder  thereof,  by  the  name  so  appear- 
ing; but  who  18  misnamed,  or  dead,  or  is  not  liable  for  any  cause. 
In  such  a  case,  the  court  may,  at  any  time  before  final  judg-' 
ment,  upon  motion  of  either  party,  amend  the  pleadings  and 
other  papers,  without  prejudice  to  the  previous  proceedings,  by 
substituting  the  true  name  of  the  person  intended,  or  by  striking 
oat  the  name  of  the  person  who  is  dead,  or  not  liable,  and,  in  a 
proper  case,  inserting  the  name  of  his  representative  or  successor. 

U  ISeO.  ch.  157.  i  2  (7  Edm.  426).  Am'd  hj  L.  1909.  ch.  65.  Also 
partly  repealed  by  L.  1909  cb.  28.  See  CkmsoUdated  Laws,  tit.  General  Cor- 
poration Law.  I  809.  See  note  61  of  notes  ot  Board  of  8tatntor7  Ooa- 
■olldatlon  at  and  of  code. 
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§§  1814-16  DECEDENTS  ESTATE.  c  16,  t.  8^  «•  1 

TITLE  m. 
▲etions  relating  to  the  estate  of  a  decedent. 


Artleto  1.  Action  by  or  against  an  executor  or  adrntiUatrator. 

2.  Action  1^  a  creditor  asainat  Ma  debtor's  next  of  kin,  legatse, 

or    dcTlsee. 
8«  Action  to  establish  or  Impeach  a  will. 
4*  General  and   miscellaneous  proTislons. 

article:  Fiiurr. 

Action  by  or  (igainst  an  executor  or  adminittrator. 

See.  1814.  Action,  etc.,  by  and  against  executor,  etc.,  to  be  brought  In 
sentatlve    capacity. 
181B.  When  personal  and  representatlTe  cause  of  aetkm  may  be 

1816.  Id.;   separate   dockets   and   executions. 

1817.  Begnlations,  when  some  of  the  executors,  etc.,  sre  not  mmmamtA 

1818.  Executors  who  have  not  quallfled,  not  necessaxy  psrties. 

1819.  Action  by  legatees,  etc.,  against  executor,  etc. 

1820.  Id.;    by   Infant;    guardian's  bond. 

1821.  When  action  barred  by  Judgment  against  heir.  etc. 

1822.  Limitation   of  action   by  creditor  on  claim   rejected,   etc. 

1828.  Decedent's   real   property   not   bound   by  Judgment   against  ensce 

tor,    etc. 
1824.  Want  of  assets  not  to  be  pleaded  by  executor,  etc. 
1826.  Leave  to  Issue   execution   against   executor,   etc. 

1826.  Id.;  how  procured;  order;  and  contents  thereof. 

1827.  Security  may  be   required   from  a   legatee. 

1828.  Actions,  etc.,  when  not  to  abate. 

1829.  Execution    on    former    Judgment. 

1830.  Action  against  executor,  etc.,  who  has  been  supeisedsd. 

1881.  Folse  plending  by  executor,  etc. 

1882.  When  Inrentory  may  be  contradicted. 
1888.  Liability  for  uncollected  demands. 

1834.  The    last    two   sections    qualified. 

1835.  Costs;    how    awarded. 

1836.  Id.;    when   awarded.  • 

1836a.  Foreign  executoi  or  admiulstrator  may  sue  or  be  sued. 

i  1814.  Aetlon,  etc.,  by  mttd  AgriitBist  ezeewtor,  ete.*  «•  •• 
brovaht  in  representmtl^e  eapmelty. 

An  action  or  special  proceeding,  hereafter  commenced  by  aa 
executor  or  administrator,  upon  a  cause  of  action,  '.  :]onirin|r  to 
him  in  his  representative  capacity,  or  an  action  or  spedsl  pro- 
ceed ing.  hereafter  commenced  against  him,  except  where  It  if 
brouglit  to  charge  him  personally,  must  be  brought  by  or  airainst 
him  in  his  representative  capacity.  A  judgment,  in  an  action 
hereafter  commenced,  recovered  against  an  executor  or  admini»> 
trator,  without  describing  him  in  his  representative  capacitr.  can- 
not be  enforced  against  the  property  of  the  decedent,  except  by 
the  special  direction  of  the  court,  contained  therein. 

I  1816.  "Wben  personal  And  repreaentntlve  csi«ae«  of 
notion   may   be   Joined. 

An  action  may  be  brought  against  an  executor  or  administrator, 
nersonally,  and  also  in  his  representative  capacity,  fn  either  of 
the  following  cases: 

1.  Where  the  complaint  sets  forth  a  cause  of  action  against 
him  in  both  capacities,  or  states  facts,  which  render  it  uncertain. 
In  which  capacity  the  cause  of  action  exists  against  him. 

2.  Where  the  complaint  sets  forth  two  or  more  causes  of  ac^ 
tion  aicainst  the  defendant,  in  different  capacities,  all  of  which 
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;rro%v  ont  of  the  same  transaction,  or  trunsnctioDB  connected  with 
tUo  same  subject  of  action;  do  not  require  different  places  or 
ruotles  of  trial;  and  are  not  inconsistent  with  each  other. 

In  a  case  specified  in  this  section,  a  judgment  for  the  plaintiff 
for  a  sum  of  money  must  distinctly  show,  whether  it  is  awarded 
aeainst  the  defendant  personally,  or  in  his  representative  ca- 
i*aclty. 

i  484,  rabd.  9,  ante. 


i   1816.  Id.;  aepmrate  dockets  mnd  exeentfon*. 

In  a  case  specified  in  the  last  section,  or  where  costs,  to  be 
€*ollected  out  of  the  Indiyidual  property  of  an  executor  or  adiuin- 
istnitor.  are  awarded  in  an  action  by  or  against  him  iu  his  ropi-e- 
aentatiye  capaci^,  so  much  of  the  judgment,  as  awards  a  snm  of 
money  against  him  personally,  may  be  separately  docketed,  and  a 
separate  execution  may  be  issued  thereupon,  as  if  the  judgment 
contained  no  award  against  him  in  hia  representative  capacity. 

8ee   H  18W   and  sA^,    poet. 

9  1817.  Reflmlmtlons,   w^hen   some   of  tbe   exoeutors,  ete.* 
mve  mot  ■tunmonod. 

In  an  action  or  special  proceeding  against  two  or  more  executors 
oir  administrators,  representing  the  same  decedent,  all  are  con- 
tsidered  as  one  person;  and  those  who  are  first  served  with  process, 
or  first  appear,  must  answer  the  plaintiff.  Separate  answers,  by 
different  executors  or  administrators  cannot  be  required  or  al- 
lowed, except  by  direction  of  the  court.  Judgment  in  favor  of 
the  plaintiff  may  be  entered,  and,  in  a  proper  case,  execution  may 
he  issued,  against  all  the  defendants,  as  if  all  had  anpeared.  But 
this  section  does  not  affect  the  plaintiff*s  right  to  bring  into  court 
«11  the  executors  or  administrators,  who  are  parties. 

a  B.  S.  448.  H  (^  aod  7  (2  Edm.  467).  am'd. 

I   1818.  Ezeevtors  -who  have  not  qnalllled,  aot  neeeaaary 


One  of  two  or  more  executors,  to  whom  letters  testamentary 
have  not  been  issued,  is  not  a  necessary  party  to  an  action  or 
special  proceeding,  in  favor  of  or  against  the  executors,  in  their 
rppresentative  capacity. 

L.  1888.  eh.  140.  I  1  (4  Bdm.  606). 

f  1819.  Action  by  learateey  etc.,  asalnst  execntory  etc. 

If,  after  the  expiration  of  one  year  from  the  granting  of  let- 
ters testamentary  or  letters  of  administration,  an  executor  or  ad- 
ministrator refuses,  upon  demand,  to  pay  a  legacy,  or  distribu- 
tive slure,  the  person  entitled  thereto  may  maintain  such  an  ac- 
tion against  him,  as  the  case  requires.  But  for  the  purpose  of 
computing  the  time,  within  which  such  an  action  must  be  com- 
menc;ed,  the  cause  of  action  is  deemed  to  accrue,  when  the 
executors  or  administrator's  account  is  judicially  settled,  and 
not  before. 

2  R.  8.  114.  19   (2  Edm.   118).      S***'  |  1K27,  iKwt. 
I  182<>.  id. I  by  infant |  Kuardian**  bond. 

Tbe  guardian  ad  litem  of  an  infant,  in  whose  favor  an  ac- 
tion is  brought,  as  prescribed  iu  the  last  section,  must,  unless  he 
is  also   the  general  guardian,   execute  and   file   with   the   clerk, 
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before  the  commencement  of  the  action,  a  bond  to  tlie  tDfnnt. 
witli  at  least  two  sufficient  sureties,  in  a  penalty  fixed  hj  a  juUi;e 
of  the  court,  conditioned  that  the  guardian  will  duly  account  to 
the  infant,  when  he  attains  full  age,  or,  in  case  of  his  death, 
to  his  personal  representatives,  for  all  money  or  property,  which 
the  guardian  may  receive,  by  reason  of  the  legacy  or  distribatiTe 
share. 
2  B.  8.  114,  f  12.  am*d.    See  |  4T6.  aDta. 

I  1821.  "Wliea  aotloti  barred  by  Ivd^ment  against  belr, 
etc 

A  final  judgment  against  an  heir  or  devisee  bars  an  action 
against  the  executor  or  administrator  of  the  decedent,  for  the 
same  cause,. and  every  other  remedy  to  enforce  payment  thereof 
out  of  the  decedent's  property,  unless  an  execution  against  prop- 
erty, issued  upon  the  judgment,  has  been  returned  wholly  or 
partly  unsatisfied,  or  sufficient  real  property  to  satisfy  the  judg- 
ment has  not  descended,  or  l)een  devised,  to  the  judgment  debtor. 
But,  if  the  judgment  was  recovered  for  a  debt  or  legacy,  expressly 
charged  upon  the  estate  descended  or  devised,  the  bar  is  ab- 
solute. 

Id'*  H  7  and  8,  am'd  and  conaolidated. 

i  1822.  [Am*d,  189S»]  IjlmHatiOA  of  aeUoA  hr  oreditM 
on  olalm  rejected,  etc.* 

Where  an  executor  or  administrator  disputes  or  rejects  a  dnim 
against  the  estate  of  a  decedent,  exhibited  to  him,  either  before  or 
after  the  commencement  of  the  publication  of  a  notice  requiring 
the  presentation  of  claims,  as  prescribed  by  law,  unless  a  written 
consent  shall  be  filed  by  the  respective  parties  with  the  surro- 
gate that  said  claim  may  be  heard  and  determined  by  him  upon 
the  judicial  settlement  of  the  accounts  of  said  executor  or  admin- 
istrator as  provided  by  section  twenty-seven  hundred  and  forty- 
three,  the  claimant  must  commence  an  action  for  the  recovery 
thereof  against  the  executor  or  administrator,  within  six  months 
after  the  dispute  or  rejection,  or,  if  no  part  of  the  debt  is  then 
due,  within  six  months  after  a  part  thereof  becomes  due;  in  de- 
fault whereof  he,  and  all  the  persons  claiming  under  him,  are  for- 
ever barred  from  maintaining  such  an  action  thereupon,  and  from 
every  other  remedy  to  enforce  payment  thereof  out  of  the  deced- 
ent's property. 

.  ^J!f*  ^'  ^^'  i  ^^  (2  ^^d°**  91)  ;  L.  1895,  rh.   595.     f  1822  1«  Rupemcdc-d  to 
I  2681,  pwt.  as  added  by  L.   1914,   di.   448. 

1  1828.  Deeedent's  real  property  aot  boaad  by  Jadv- 
men!  airalnat  exeeutor,  ete. 

Real  property,  which  belonged  to  a  decedent,  is  not  bound,  or 
in  any  way  affected,  by  a  judgment  against  his  executor  or 
administrator,  and  is  not  liable  to  be  sold  by  virtue  of  an  exe- 
cution issued  upon  such  a  judgment,  unless  the  judgment  fs  ex- 
pressly made,  by  its  terms,  a  lien  upon  snecific  real  property 
therein  described,  or  expressly  directs  the  sale  thereof. 

2  R.  S.  449.  f  12  (2  Edm.  468).    See  {  1816,  ante. 

f  1824.  "Want  of  assets  net  to  be  pleaded  hy  ezeewter, 
ete. 

In  an  action  against  nn  executor  or  administrator,  in  hi« 
renresentative  capacity,  wherein  the  complaint  demands  judgmesl 
for  a  sum  of  money,  the  existence,  sulBcisncy,  or  want  of 

^Supereeded  by   |  2G81.   post. 
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shall  not  be  pleaded  by  either  party;  and  the  plaintiff's  right  of 
recovery  is  not  affected  thereby,  except  with  respect  to  the  costs 
to  be  awarded,  as  prescribed  by  law.  A  judgment  in  such  an 
action  is  not  evidence  of  assets  in  the  defendant's  hands. 

Satwtltutcd  for  2  B.  S.  88  and  89,  Ji  31,  39  and  40  (2  Edm.  90  and  92). 
and  2  R.  S.   448.  4S0  and  431,   ff  6,  19-22   (2  Edm.  467,  470). 

1  1820.    (Am'd,   1817.]      Iieave  to   i««ae   execution  aaralnst 
«xecvtor,  et  cetera. 

Except  as  provided  in  this  section,  an  execution  shall  not  be 
issued,  upon  a  judgment  for  a  sum  of  money,  against  an  executor 
fir  administrator,  in  his  representative  capacity,  until  an  order 
permitting  it  to  be  issued  has  been  made  by  the  surrogate  from 
whose  court  the  letters  were  issued.  Such  an  order  must  specify 
the  sum  to  be  collected,  and  the  execution  must  be  endorsed  with 
a  airection  to  collect  that  sum.  If  a  judgment  be  jointly  against 
an  executor  or  administrator  in  his  representative  capacity  and 
one  or  more  other  parties,  execution  may  be  issued  thereon,  with- 
out such  order,  against  such  other  party  or  parties,  but  it  muot 
have  endorsed  thereon  a  direction  not  to  levy  against  any  prop- 
erty to  the  possession  of  which  such  executor  or  administrator 
as  such  is  or  may  be  entitled. 

2  R.  S.  88.  I  32  (2  Edm.  90).  amM.  See  ||  1380,  2552.  Am'd  hj  L.  1917, 
cb.  06,  In  effect  Sept.  1,  1917. 

f  ISStt.    IA.I  liow   procured (   order |   and   oontents   thereof. 

At  least  six  days'  notice  of  the  application  for  an  order  speci- 
fied in  the  last  section,  must  be  personally  served  upon  the 
executor  or  administrator,  unless  it  appears  that  service  cannot 
be  so  made  with  due  diligence;  in  which  case  notice  must  be  given 
to  such  persons,  and  in  such  manner  as  the  surrogate  directs,  by 
an  order  to  show  cause  why  the  application  should  not  be  granted. 
Where  it  appears  that  the  assets,  after  payment  of  all  sums 
chargeable  against  them  for  expenses,  and  for  claims  entitled  to 
priority  as  against  the  plaintiff,  are  not,  or  will  not  be,  sufficient 
to  pay  all  the  debts,  legacies  or  other  claims  of  the  class  to 
which  the  plaintiff's  claim  belongs,  the  sum,  directed  to  be  col- 
lected by  the  execution,  shall  not  exceed  the  plaintiff's  just  pro- 
portion of  the  assets.  In  that  case,  one  or  more  orders  may  be 
afterwards  made  in  like  manner,  and  one  or  more  executions 
may  be  afterwards  issued,  whenever  it  appears  that  the  sum 
Qire<*ted  to  be  collected  by  the  first  execution  is  less  than  the 
plaintifTs  just  proportion. 

*Id..  I  32.  in  part  r.nd  2  R.  S.  115.  f  13  (2  Edm.  119).  See  {  1381.  subd.  2 
f   2725.    subd.  1. 

I    1827.    Security    may    be    reqalred    from    a    legatee. 

Where  a  judgment  has  been  rendered  against  an  executor  or 
administrator,  for  a  legacy  or  distributive  share,  the  surrogate, 
before  granting  an  order  permitting  an  execution  to  be  issued 
thereupon,  may,  in  a  proper  case  must,  require  the  applicant 
to  file  in  his  office  an  undertaking  to  the  defendant,  in  such  a  sum 
and  with  such  sureties  as  the  surrogate  directs,  to  the  effect 
that  if.  after  collection  of  any  sum  of  money  by  virtue  of  the 
execution,  the  remaining  assets  are  not  suffi'^ient  to  pay  all  sums 
for  which  the  defendant  is  chargeable  for  expenses,  claims  enti- 
tled to  priority  as  against  the  applicant,  and  the  other  legacies 
or  distributive  shares,  of  the  ciass  to  which  the  applicant's  claim 
belongs,  the  plaintiff  will  refund  to  the  defendant  the  sum  so 
collected,  or  such  ratable  part  thereof,  with  the  other  legatees  or 
representatives  of  tfae  same  class,  as  is  necessary  to  make  up  the 
deficiency. 

Sohntitnted  for  2  R.  S.   114.   115,   ||  10  11    (2  Edm.   118). 
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I  18218.   AetloBfly    ete.*    irhen    not    to    abat«. 

An  executor,  adnliniRtrntor.  or  a  person  appointed  by  the  sur- 
rogate, as  prescribed  in  chapter  eighteentk  of  this  act,  to  dispose 
of  the  real  property  of  a  decedent,  is  deemed  a  trustee,  appointed 
by  virtue  of  a  statute,  within  the  meaning  of  that  expression  as 
used  in  section  766  of  this  act. 

Substituted  for  2  R.  R.  77,   |  40  (2  Edm.  78);  2  R.  S.  115.  |   14  (2  Bdm. 
110).   and  L.   ISnO.  ch.   162   (4  Edm.  1508). 

1  1829.    Bzecntlton    on    former    Indament. 

An  execution  may  be  issued,  in  the  name  of  an  executor  or 
administrator,  in  his  representative  capacity*,  upon  a  judgment 
recovered  by  any  person  who  preceded  him  m  the  administratk>D 
of  the  same  estate,  in  any  case  where  it  might  have  oeen  isaoed 
in  favor  of  the  original  plaintiff,  and  without  a  substitution. 

2  R.  S.  449.   f   13   <2  Edm.  468).     See  f  137G.  ante. 


1  1880.    Aotlon    asainst     execntor,    etc.,    ivrlfto     Itaa 
smperseded. 

If  an  executor  or  administrator  is  defendant  in  an  action  or 
special  proceeding,  pending  when  his  powers  cease,  the  plaintiff 
may,  in  a  proper  case,  proceed  therem  against  him.  to  charge 
him  personally;  but  a  judgment  or  other  determination  thereafter 
rendered  or  made  against  him.  is  not  of  any  force,  as  against 
the  estate  of  the  decedent,  or  a  person  succeeding  to  the  admin- 
istration thereof. 

2  R.  S.   115,   I  15  (2  Edm.   lid). 

i   1881.    False   pleadlBgr   by    execntor^   etc. 

An  executor  or  administrator  cannot  be  made  personally  liable 
to  the  adverse  party,  for  a  debt  or  for  damages,  by  reason  of  hif 
having  made  a  false  allegation  in  pleading. 

2   R.   S.   438.   I   10   (2  Edm.   468). 

I   1882.    '^''hen    Inventory    may    be    eontradleted. 

In  an  action  or  special  proceeding,  to  which  an  executor  or 
administrator  is  a  party,  wherein  the  question  w^hether  he  has 
administered  the  estate  of  the  decedent,  or  any  part  thereof,  is 
in  issue,  or  is  the  subject  of  inquiry,  and  the  inventory  of  assets. 
filed  by  him,  is  given  in  evidence,  either  party  may  rebut  the 
same,  by  proof,  either 

1.  That  any  property  was  omitted  in  the  inventory,  or  was  not 
returned  therein  at  its  true  value:  or 

2.  That  any  property  has  perished,  or  has  been  lost,  withoat 
the  fault  of  the  executor  or  administrator;  or  has  been  fairly 
sold  by  him,  nt  private  or  public  sale,  at  a  less  price  than  the 
value  so  returuea:  or  that,  since  the  return  of  the  inventory,  ii 
has  deteriorated  or  enhanced  in  value. 

Id..   I  14.  am'd. 

I   1888.    Ijfablllty    for   uncollected   demands. 

In  such  an  action  or  special  proceeding,  the  executor  or  admin- 
istrator shall  not  be  chnr^red  with  a  demand  or  right  of  action, 
included  in  the  inventory,  unless  it  appears  that  the  same  has 
been  collected,  or  might  have  been  collected,  with  due  diligence. 

Id..  I  15,  am'd. 
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1  1834.    The    Immt   tTTO    sections   qualified. 

The  last  two  sections  do  not  vary  any  rule  of  evidence  respect- 
ing any  proof,  which  an  executor  or  administrator  may  now  make. 
Id.,  f  16. 

S   1885.    Costs)  ho^r  anvarded. 

Where  a  judgment  for  a  sum  of  money  only  la  rendered  against 
an  executor  or  administratorr  in  an  action  brought  against  him 
in  his  representative  capacity,  costs  shall  not  be  awarded  against 
him,  except  as  prescribed  in  the  next  section. 

2  R.  S.  90,  I  41  (2  Edm.  02).     S«e  Co.  Proc.,  i  317. 

i  1886.  [Am*d,  1805,  18^,  1906,  1915.]  Costs,  whea 
ai^rarded,  et  cetera. 

Where  it  appears  in  a  case  specified  in  the  last  section  that  the 
plaintiffs  demand  was  presented  within  the-  time  limited  by  a 
notice  published  as  prescribed  by  law,  requiring  creditors  to  pre- 
sent their  claims  and  that  the  payment  thereof  was  unreason- 
ably resisted  or  neglected,  the  court  may  award  costs  and  dis- 
bursements or  disbursements  without  costs  against  the  executor 
or  administrator  to  be  collected  either  out  of  his  individual  prop- 
erty or  out  of  the  property  of  the  decedent  as  the  court  directs, 
having  reference  to  the  facts  which  appear  upon  the  trial.  Where 
the  action  is  brought  in  the  supreme  court,  or  any  county  court, 
the  facts  must  be  certified  by  the  judge  or  referee  before  whom 
the  trial  took  place. 

Se«  f  2681  post.  Am*d  by  L.  1800.  cbs.  QS5,  (46;  L.  1807.  cb.  469; 
L..  1006,  cb.  60;  L.  1916.  cb.  688,  in  effect  limy  14.   1915. 

g  18Sfl-a.  [Added,  19]«1.]  Forelara  exeeator  or  admlals- 
trator  atay  sae  or  be  saed. 


An  executor  or  administrator  duly  appointed  in  any  other  state, 
territory  or  district  of  the  United  States  or  in  any  foreign  coun- 
try may  sue  or  be  sued  in  any  court  in  this  state  in  his  capacity 
of  executor  or  administrator  in  like  manner  and  under  like 
restrictions  as  a  nonresident  may  sue  or  be  sued,  if,  within  twenty 
aays  after  any  such  executor  or  administrator  shall  commence, 
or  appear  in,  any  action  or  proceeding  in  any  court  in  this  state 
or  within  twenty  days  after  he  shall  be  required  or  directed  by 
nammons  or  otherwise  to  appear  therein,  there  shall  be  filed  in 
the  ofBce  of  the  clerk  of  the  court,  in  which  such  action  or  pro- 
ceeding shall  be  brought  or  be  pending,  a  copy  of  the  letters  tes- 
tamentary or  letters  of  administration  issued  to  such  executor  or 
administrator  duly  authenticated  as  prescribed  by  section  twenty- 
fveven  hundred  and  four  of  the  code  of  civil  procedurei;  in  default 
whereof  all  proceedings  in  Such  action  or  proceeding  may  be 
stayed  until  such  duly  authenticated  copy  of  such  letters  shall 
be  so  filed. 

Added  by  L.  1911.  cb.  631.  in  effect  Joly  10.  1911. 

H  3704  of  tbe  Code  of  Civil  Prooednre  was  transferred  to  tbe  Decedent 
Eiitate  Law  as  f  45  tbereof  by  L.  1909,  ch.  18.  Said  f  45  was  amended  by 
L.  1900.  cb.  904. 
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ARTICL.B  SECOND. 

dctian  by  a  creditor^  against  his  debtor^s  nejct  of  kin,  legafetf 

ordeviaee. 

See.  1887.  Wb«n  tctlon  lies  agmlDtt  nest  of  kin,  legatees,  ete. 

1838.  Action   may   be  Joint  or  aeverol. 

1839.  In  Joint  action,  recoTery  to  be  apportioned. 

1840.  BecoTeiT  in  a  aeveral  action. 

1841.  Iteqoiaitee  to  recorery  In  action  anlnst  legatee. 

1842.  Id.;  in  action  against  a  preferred  legatee. 

1843.  Liability    of    heirs   and    dcTlsees. 

1844.  When  action  therefor  may  be  bronght  against  heirs  and  deTlsees. 
1846.  Effect  of  application  to  sell  real  proper^. 

1846.  Action  mnst  be  Joint. 

1847.  RecoTery    to   be   apportioned. 

1848.  Reqnlsites   to   recovery   against    heln. 

1849.  Id.;  against  deTlsees. 
1800.  Dedactlons  for  prior  reeoTeriet. 

1851.  Complaint  to  describe  land  descended,  ete. 

1852.  Judgment;  when  to  be  satisfied  out  of  land. 

1853.  Id.;  when  not  a  lien  on  land  aliened. 

1854.  How  Judgment  taken,  when  land  aliened. 

1855.  Classlflcatton  of  debts  to  be  enforced  under  this  utkla. 
1866.  Defence  by  reaoon  of  other  prior  or  equal  claims. 
18S7.  Id.;  when  such  a  claim  Is  paid. 

1868.  Action  not  suspended  by  infancy. 

1869.  This  article  not  applleable,  where  will  ebsrget  teal  piiepem, 
1860.  One  action,  where  Baine  penon  is  heir,  dOTisee,  ete. 


1  188T.  li¥hea  aeUoa  lies  ««Aln«t  next  of  iaA»  lej 
•te. 

An  action  may  be  maintained,  as  prescribed  in  this 
against  the  surTiying  husband  or  wife  of  a  decedent,  and  the 
next  of  kin  of  an  intestate,  or  the  next  of  kin  or  legatees  of 
a  testator  to  recover,  to  the  extent  of  the  assets  paid,  or  dis- 
tributed to  them,  for  a  debt  of  the  decedent,  upon  which  the 
action  might  have  been  maintained,  against  the  executor  or  ad> 
ministrator.  The  neglect  of  the  creditor  to  present  his  daim  to 
the  executor  or  administrator,  within  the  time  prescribed  by  law 
for  that  purpose,  does  not  impair  his  right  to  maintain  sodi  an 
action. 

2  R.  8.  90,  8  43  (2  Bdm.  92),  tm*d. 

I  1888.  Aetiom  may  be  jQl»t  or  aoTenO* 

An  action,  specified  in  the  last  section,  must  be  brought,  either 
jointly  against  the  surriying  husband  or  wife,  and  all  the  legatees 
or  all  the  next  of  kin,  as  the  case  may  be,  or  at  the  plaintiirt 
election,  against  one  of  them  only.  But  where  a  legacy  is  re- 
ceived by  two  or  more  persons  jointly,  they  are  deemed  one 
legatee,  within  the  meaning  of  each  provision  of  this  article^ 
relating  to  legatees. 

£  B.  8.  461,  fi  28  and  26  (2  Bdm.  470),  am'd. 

I  1889.  I A  Joint  actios,  reeoyery  to  be  apportlom*^ 

Where  a  joint  action  is  brought,  as  prescribed  in  the  last  we 
tion,  the  whole  sum,  which  the  plaintiff  Is  entitled  to  recovw, 
must  be  apportioned  among  the  defendants,  in  proportion  to  the 
legacy  or  distributive  share,  as  the  case  may  be,  received  by 
each  of  them;  and  the  final  judgment  must  award,  against  ea<i 
defendant  separately,  the  proportionate  sum  thus  ascertained. 
The  costs  of  the  action,  if  the  plaintiff  Is  entitled  to  costs,  most 
be  apportioned  in  like  manner;  oscept  that  the  exoenses  of 
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in^  the  summons  upon  each  defendant  must  be  taxed  against 
him  only;  and  one  slieriff's  fee.  for  returning  an  execution,  may 
be  taxed  against  each  defendant,  against  whom  any  sum  is 
awarded. 

2  R.  S.  451,  part  of  f  34  and  ff  28-31.  consolidated. 

I  1840.  Recovery  In  a   several   aetiOA. 

Where  an  action  is  brought  against  the  sunriving  husband  o* 
mfe  oniy,  or  against  one  only  of  the  next  of  kin,  or  legatees, 
the  sum,  which  the  plaintiff  is  entitled  to  recover,  cannot  exceed 
the  sum  which  he  would  haye  been  entitled  to  recover  from  the 
same  defendant,  in  an  action  brought,  as  prescribed  in  the  last 
section. 

Id.,   11  24.  2S  and  26,  consolidated. 

f  1841*  Reaai»ltes  to  recovery  in  action  an^ainst  legrittee. 

If  the  action  is  brought  against  a  legatee,  or  against  all  the 
legatees,  the  plaintiff  must  show,  either 

1.  That  no  assets  were  delivered  by  the  executor  or  adminis- 
trator of  the  decedent,  to  the  surviving  husband  or  wife,  or  next 
of  kin;  or 

2.  That  the  value  of  assets,  so .  delivered,  has  been  recovered 
by  some  other  creditor;  or 

Z.  That  those  assets,  after  payment  of  the  expenses  of  admin- 
istration and  preferred  demands,  are  not  sufficient  to  satisfy  the 
demand  of  the  plaintiff;  in  which  case,  he  can  recover  only  for 
the  deficiency. 

Id.,  S  27.  am'd. 

f  1842.  Id.)  In  action  agrainst  a  preferred  legratee. 

Where  some  of  the  legatees  are  preferred  to  others,  an  action 
may  be  maintained,  as  prescribed  in  the  last  five  sections,  against 
one  or  all  of  those  who  are  equally  preferred,  or  equally  deferred, 
as  if  the  legatees  of  that  class  were  all  the  legatees.  But  where 
it  is  brought  against  a  preferred  legatee,  or  a  class  of  preferred 
legatees,  the  plaintiff  must  show^  in  addition  to  the  matters,  with 
respect  to  the  next  of  kin,  reauired  by  the  provisions  of  the  last 
section,  the  same  matters,  with  respect  to  each  legatee,  or  class 
of  legatees,  to  whom  the  defendant  or  defendants  arc  preferred. 

§  1848.  [Repealed  by  L.  1900,  ch.  18.  See  Consolidated  Laws, 
tit.  Decedent  Estate  Law,  {  101.] 

1  1844.  (Ani*d,  11MI9,  1015.]  HV^en  action  tberefor  may  Ve 
bronslit  aarainat  lieir*  and  devisee*. 

An  action  to  enforce  the  liability  declared  in  section  one  hun- 
dred and  one  of  the  decedent  estate  law,  cannot  be  maintained, 
except  in  one  of  the  following  cases: 

1.  Where  one  year  has  elapsed  since  the  death  of  the  decedent, 
and  no  letters  testamentary,  or  letters  of  administration,  upon 
his  estate,  have  been  granted  within  the  state. 

2.  Where  eighteen  months  have  elapsed  since  letters  testamen- 
tary, or  letters  of  administration,  upon  his  estate,  were  granted, 
within  the  state. 

2  B.  8.  109,  I  53  (2  EAn.  118).  Am'd  by  L.  1909,  ch.  65.  {  3;  U  191S. 
ch.  936,  in  eflTect  May  14.  1915.  See  note  62  of  notes  of  Board  of  Statutory 
CoiMoUdBtlon  at  end  of  Code. 
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I   184«.   [Am'4,    1916.]     Bffeet    of   appUeatlon    to    sell    re«l 
property. 

Where  it  appears  that,  at  the  time  of  the  commencement  of 
an  action  to  enforce  the  liability  declared  in  section  one  hundred 
and  one  of  the  decedent  estate  law,  a  proceeding  for  the  judicial 
settlement  of  the  accounts  of  the  executor  or  administrator  of 
decedent  in  which  an  order  to  dispose  of  real  property  of  the 
decedent  for  the  payment  of  his  debts  may  be  made,  is  pending  in 
a  surrogate's  court,  having  jurisdiction,  the  proceedings  in  the 
action,  subseauent  to  the  complaint,  must  be  stayed  by  the 
court,  until  the  proceeding  is  disposed  of,  unless  the  plaintiff 
elects  to  discontinue.  If  an  order  to  dispose  of  real  property 
is  granted,  the  action  must  be  dismissed,  unless  the  plaintiff  has 
alleged  in  his  complaint,  or  alleges  in  a  supplemental  complaint, 
that  real  property,  other  than  that  Inclmied  in  the  decree, 
descended  or  was  devised  to  the  defendants.  If  the  plaintiff 
elects  to  proceed  under  such  an  allegation,  he  is  entitled  to  a 
preference  in  payment,  out  of  the  real  property^  with  respect  to 
which  the  allegation  is  made;  but  he  cannot  share,  as  a  creditor, 
in  the  distributicm  of  the  money,  arising  from  the  disposal  of  the 
real  property,  described  in  the  order,  and  the  Judgment  in  the 
action  does  not  charge,  or  in  any  way  affect,  that  property. 

Id.,   I  93.     Am*d  by  U  1916,  cb.  444,  In  effect  May  9.  1916. 

I  1846,   [Am'd,  1606.]     Aetioa  wknut  be  Joint* 

An  action  against  heirs  or  devisees,  brought  as  prescribed  in 
section  one  hundred  and  one  of  the  decedent  estate  law  and  th** 
last  two  sections  of  this  act,  must  be  brought  jointly  against  all 
the  heirs,  to  whom  any  real  property  descended  from  the  dece- 
dent, or  jointly  against  all  the  deviseen,  as  the  case  may  be. 

L.  1837,  cb.  460,  |  73  (4  Edm.  500),  am*d.  AmM  by  L.  1909,  ch.  e.'S, 
f  3.    Se«  note  68  of  notefi  of  Board  of  Statutory  ConBoUdatkNi  at  end  of  code. 

f  184T.  ReeoTery   to   be  apportioned. 

In  such  an  action,  the  sum.  which  the  plaintiff  Is  entitled  to 
recover,  for  damages  and  costs,  munt  be  apportioned  among  all 
the  defendants,  in  proportion  to  the  value  of  the  real  property 
descended  to  each  neir,  or  devised  to  each  devisee,  as  the  case 
may  be,  as  prescribed  in  section  1839  of  this  act,  for  a  similar 
apportionment  among  legatees  or  next  of  kin,  in  proportion  to 
the  assets  received  by  them.  The  final  judgment  must  in  like 
manner,  award  against  each  defendant  the  proportionate  sum, 
with  which  he  is  chargeable. 
*    2  R.  S.  455,  H  62  and  58  (2  Edm.  474). 

I  1848.  Reanlaltes   to  reeoT-err  aff«iast  l&eirfl. 

Where  the  action  is  brought  against  heirs,  the  plaintiff  must 
•how,  either  •  ^ 

1.  That  the  decedent's  assets,  if  any,  within  the  State  were 
not  sufficient  to  pay  the  plaintiff's  debt,  in  addition  to  the  ex- 
penses of  administration,  and  debts  of  n  prior  class;  or 

2.  That  the  plaintiff  has  been  nnnble,  or  will  be  unable,  with 
due  diligence,  to  collect  his  debt,  by  proceedings  in  the  proper  sur- 
rogate's court,  and  by  action  against  the  executor  or  adminis* 
trator,  and  agkinst  the  surviving  husband  or  wife,  legatees^  and 
next  of  kin. 

4«0 


e.  15,  t.  8,  a.  2  DECEDEN'i  '8  ESTATE.  g§  184IMM 

Tbe  executor's  or  administrator's  acconnt,  as  rendered  to,  and 
settled  by,  the  surrogate,  may  be  used  as  presumptive  evidence 
of  any  of  the  facts,  required  to  be'  shown  by  this  section. 

2  B.  8.  460,  I  88,  aiii*d  by  L.  1869,  ch.  110.    See,  also,  Id.,  i  86. 

I  1849.  Id.  I  Affadnst  devisees. 

Where  the  action  is  brought  against  devisees,  the  plainJIf  must 
show,  in  addition  to  the  matters  specified  in  the  last  section, 
either  that  the  real  property  of  the  decedent,  which  descended 
to  his  heirs,  was  not  sufficient  to  pay  the  plaintiff's  debt,  or  that 
the  plaintiff  has  been  unable,  or  will  be  unable,  with  due  diligence^ 
to  collect  his  debt  by  an  action  against  the  heirs. 

Id.,  II  68  and  69,  conaolldated. 

I  I860.  Deduction*  for  prior  recoTerlea. 

Where  the  assets,  applicable  to  the  plaintiff's  debt,  were  suf- 
ficient to  pay  a  part  thereof,  or  a  part  thereof  has  been  collected 
from  the  executor  or  administrator,  or  from  the  surviving  hus- 
band or  wife,  next  of  kin,  or  legatees,  the  plaintiff  can  recover 
only  for  the  residue,  remainder  unpaid  or  uncollected;  and  if 
the  action  is  against  devisees,  he  can  recover  only  for  the  residue, 
which  the  real  estate  descended,  or  the  amount  of  his  recovery 
against  the  heirs,  is  insufficient  to  discharge. 

U.,  II  84  and  67,  am*d  aod  coodenaed. 

f  1851.  Conplalnt  to  desortbe  l*ad  deseendedt  oto. 

The  complaint  must  describe,  with  common  certainty,  the  real 
property,  descended  or  devised  to  the  defendant;  and  must  spedfy 
vtB  value. 

Id..  II  44  and  60. 

I  1802.  Judgment  I  wken  to  be  sAtlsflod  out  of  laad. 

If  it  appears  that  any  of  the  real  property,  which  descended 
or  was  devised  to  a  defendant,  had  not  been  aliened  by  him  at 
the  time  of  the  commencement  of  the  action,  the  final  judgment 
must  direct,  that  the  debt  of  the  plaintiff,  or  the  proportion 
thereof  which  he  is  entitled  to  recover  against  that  defendant, 
be  collected  out  of  that  real  property.  Such  a  judgment  is  pre- 
ferred, as  a  Hen  upon  that  property,  to  a  judgment  obtained 
against  the  defendant,  for  his  individual  debt  or  demand. 

Id..  H  47  and  48.    See  ||  870.  872.  ante. 

I  1868.  Id.  9  ^hen  not  n  lien  on  lnn4  nlienod. 

But  a  judgment,  rendered  as  prescribed  in  the  last  section,  does 
not  bind,  and  the  execution  thereupon  cannot  in  any  way  affect, 
the  title  of  a  purchaser,  in  good  faith  and  for  value,  acquired 
before  a  notice  of  the  pendency  of  the  action  is  filed,  or  final 
judgment  is  entered,  and  the  judgment-roll  filed. 

Id.,  II  61  and  61,  am*d  and  condensed. 

I  18ft4.  How  Jndsment  ink  en,  when  land  aliened. 

If  it  appears  that,  before  the  commencement  of  the  action,  or 
afterwards  and  before  the  filing  of  a  notice  of  the  pendency  of 
the  action,  the  defendant  nliened  the  real  property  descended  or 
devised  to  him,  or  any  part  thereof,  the  plaintiff  may,  at  his 
election,  take  a  final  judgment  against  him  for  tk«  ▼«!«»  of  tlM 
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f property  so  aliened,  or  so  much  thereof  as  may  be  necesftary,  as 
n  an  action  for  the  defendant's  own  debt. 

2  R.   S.  455.   I  49,   and  part  of  |  01. 

§  1855.  [Am'd,  IfNM).]  ClasMlflcatloii  of  debts,  to  be  em- 
forced   under   this   article. 

Where  the  suryivin^  hnsband  or  wife,  next  of  kin,  leJrate«^ 
heirs,  or  devisees,  are  liable  for  demands  aeainst  the  decedent, 
ns  prescribed  in  this  article,  or  section  one  nundred  and  one  of 
the  decedent  estate  law,  they  must  give  preference  in  the  fiuy- 
ment  thereof,  and  they  arc  so  liable  therefor,  in  the  order  pre- 
scribed by  law,  for  the  payment  of  debts  by  an  executor  or 
administrator.  Preference  of  payment  cannot  be  given  to  a  de- 
mand, over  another  of  the  same  class,  except  where  a  similar 
preference  by  an  executor  or  administrator  is  allowed  by  law. 
The  commencement  of  an  action,  under  any  provision  of  this 
article,  or  section  one  hundred  and  one  of  the  decedent  estate 
law,  does  not  entitle  the  plaintiff's  demand  to  preference  over 
another  of  the  save  class,  except  as  otherwise  specially  pre- 
scribed by  law. 

Id.,  if  37  and  38.  Am*d  b.r  L.  1909.  ch.  05.  \  3.  Se^  notp  64  of  notm  of 
Board   of  Statutory  Cooaolidatlon   at  end   of  code. 

f  1856.  Defense,  by  reason  of  otber  prior  or  equal 
claims. 

Where  it  appears,  in  an  action  brought  as  prescribes)  in  this 
article,  that  there  are  unsatisfied  demands  against  the  decedent's 
•estate,  of  a  class  prior  to  that  of  the  plaintifiTs  demand,  the 
defendant  is  entitled  to  judgment,  if  the  value  of  the  proi>erty, 
which  was  received,  devised,  or  inherited,  as  the  case  may  be, 
by  the  class  to  which  he  belongs,  does  not  exceed  the  amount 
of  the  valid  demands  of  a  prior  class.  If  it  exceeds  the  amount 
of  those  demands,  the  judgment  afjfainst  the  defendant  cannot 
exceed  such  a  proportion  of  the  plamtifif's  demand,  as  the  total 
amount  of  the  valid  demands  of  his  class  bears  to  the  excess. 

Id.,   fi   39  and  40,   oonKoIldate<l. 

8  1857.  Id.;   vrben   snch  a   claim   Is   paid. 

Where  a  defendant,  or  a  person  belonging  to  his  class,  ha* 
paid  a  demand  against  the  decedent's  estate,  of  a  class  prior  to 
that  of  the  plaintiff*s  demand,  or  has  paid  a  demand  of  tfie 
same  class,  the  amount  of  the  demand  so  paid  must  be  esti- 
mated, in  ascertaining  the  amount  to  be  recovered,  as  if  it  was 
outstanding  and   unpaid. 

Id.,    I   41. 

§  ^858.  Action   not  snspended  by  Infancy. 

An  action  against  heirs  or  devisees,  brought  as  prescribed  in 
this  article,  is  not  delayed,  nor  is  the  remedy  oi  the  plaiutiff 
suspended,  by  reason  of  the  infancy  of  any  of  the  parties;  ex- 
cept that  an  execution  shall  not  be  issued  against  an  infant  heir 
or  devisee,  until  the  expiration  of  one  year  after  final  judgment 
is  rendered,   and  the  judgment-roll   filed. 

Id.,   II  43  and  54,  conHolldated. 

1.1860,  [tteiiealed  by  L.  1<K>9.  ch.  18.  See  Consolidated  Ltwf, 
tit.  De<!edent  Estate  Law,  §  302.  J 
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§    ItMM).  One  aetlon,  ^vrk»re  same  pervon  !■  heir,  devisee. 


Where  a  person,  who  takes  real  property  of  a  decedent  by 
devise,  and  also  by  descent;  or  who  takes  personal  property  as 
next  of  kin,  and  also  as  legatee;  or  who  takes  both  real  and 
personal  property  in  either  capacity;  or  who  is  executor  or  ad- 
ministrator, and  also  takes  in  either  of  the  before  mentioned 
capacities;  would  be  liable  in  one  capacity,  for  a  demand  against 
the  decedent,  after  the  exhaustion  of  the  remedy  against  him  in 
another  capacity;  the  plaintiff,  in  any  action  to  charge  him. 
which  can  be  maintained,  without  joining  with  him  any  other 
person,  except  a  person  whose  liability  is  in  all  respects  the  same, 
may  recover  any  sum,  for  which  he  is  liable,  although  the 
remedy  against  him  in  another  capacity  w^as  not  exhausted. 
But  this  section  does  not  increase  the  sum,  which  the  plaintiff 
Is  entitled  to  recover  against  him,  in  the  capacity  in  which  he 
is  actually  liable;  nor  does  it  charge  a  defendant  individually, 
who  is  liable  only  in  a  representatiye  capacity. 
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ARTIOIiK  THnU>. 

Action  to  establish  or  impeach  a  wHL 

Bee.  1861.  When  ectloo  to  eeUblieh  a  will  may  be  breughl. 
1862.  Jadgment,  that  will  be  eetablisbed. 
1868.  Judgment  admitting  tbe  will  to   probate. 
1864.  Contents  of  Jadgment;   ■nrrogate's  datj. 
1866.  Proof  of  lost  will  In  certain  caaee. 

1866.  Action  to  establish,  etc..  will,  relating  te  real  prepertT. 

1867.  BetroepectlTe  effect  of  thlB  artlde. 

i  1861.  IVIieii  action  to  eatabllsb  a  will  mar  1>«  bro««1it. 

An  action  to*  procure  a  judgment,  establishing  a  will,  may  be 
maintained,  by  any  person  interested  in  the  establishment  thereof), 
in  either  of  the  following  cases: 

1.  Where  a  will  of  real  or  personal  property,  or  both,  haa  been 
executed,  in  such  a  manner  and  under  such  circumstances,  that 
it  might,  under  the  laws  of  the  State,  be  admitted  to  probate  in 
a  surrogate's  court;  but  the  original  will  is  in  another  State  or 
country,  under  such  circumstances,  that  it  cannot  be  obtained 
for  that  purpose;  or  has  been  lost  or  destroyed,  by  accident  or 
design,  before  it  was  duly  proved  and  recorded  within  the  State. 

2.  Where  a  will  of  personal  property  made  by  a  person,  who 

resided  without  the  State,  at  the  time  of  the  execution  thereof, 

or  at  the  time  of  his  death,  has  been  duly  executed,  according 

to  the  laws  of  the  State  or  country  in  which  it  was  executed,  or 

in  which  the  testator  resided  at  the  time  of  his  death,  and  the 

case  is  not  one,  where  the  will  can  be  admitted  to  probate  in  a 

surrogate's  court,  under  the  laws  of  the  State. 

2  R.  S.  67.  I  68a  and  parte  of  H  64a,  67a.  68a  and  the  whole  of  SI  68b  aid 
•Ba  (2  Bdm.  68,  69). 

i  ISeS.  Jndgrment,  that  will  be  establiabed. 

If,  in  such  an  action,  the  facts  necessary  to  establish  the  ralid- 
ity  of  the  will,  as  prescribed  in  the  last  section,  are  satisfactorily 
proved,  final  judgment  must  be  rendered,  establishing  the  will 
accordingly.  But  where  the  will  of  a  person,  who  was  a  resident 
of  the  State  at  the  time  of  his  death,  is  established  as  prescribed 
hi  the  last  section,  the  judgment  establishing  it  does  not  affect  # 
the  construction  or  validity  of  any  provision  contained  thereio: 
and  such  a  question  arising  with  respect  to  any  provision,  must 
be  determined  in  the  same  action,  or  in  another  action  or  a 
special  proceeding,  as  the  case  requires,  as  If  the  will  was  exe- 
cuted within  the  State. 

Id.,  I  66a. 

I  1868.  J4dffmeiit  admlttlns  tbe  will  tq  probate. 

Where  the  parties  to  the  action,  who  have  appeared  or  have 
been  duly  summoned,  include  all  the  persons  who  would  be  neces- 
sary parties  to  a  special  proceeding,  in  a  surrogate's  court,  for 
the  probate  of  the  same  will  and  the  grant  of  letters  .thereupon, 
if  the  circumstances  were  such  that  it  could  have  been  proved  in 
a  surrogate's  court;  the  final  judgment,  rendered  as  prescribed 
in  the  last  section,  must  direct,  that  an  exemplified  copy  thereof 
be  transmitted  to  tbe  fsnrrogate  having  jurisdiction,  nnd  be  i^ 
corded  in  his  oflfice;  nnd  that  letters  testamentary,  or  letters  of 
administration  with  tbe  will  annexed,  be  issued  thereupon  from 
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tiia  ronrt.  In  the  same  manner,  and  with  like  effect,  as  upon  a 
will  duly  proved  in  that  court. 
2  H.  8.  er,  last  part  of  |  e7a.' 


I  1804.  Contents  of  Jndvmenti  ■vrrotfate's  4vtT« 

A  copy  of  the  will  so  established,  or,  if  It  is  lost  or  destroyed, 
the  substance  thereof  must  be  incorporated  into  a  final  judgment, 
rendered  as  prescribed  in  the  last  section;  and  the  surrogate  must 
record  the  same,  and  issue  letters  thereupon,  as  directed  in  the 
judgment. 

f  1868.  Proof  of  lost  -w^ill  In  certain  omaes. 

But  the  plaintiff  is  not  entitled  to  a  judgment,  establishing  a 
lost  or  destroyed  will,  as  prescribed  In  this  article,  unless  the  will 
was  in  existence  at  the  time  of  the  testator's  death,  or  was 
fraudulently  destroyed  in  his  lifetime;  and  its  proTisions  are 
clearly  and  distinctly  proved  by  at  least  two  credible  witnesses, 
a  correct  copy  or  draft  being  equivalent  to  one  witness. 

Id.,  S  07t,  ajB*d. 


f  18ee.  Aetlon  to  estnbllsh,  eto.,  wlU,  rel««tnir  to  renl 
property. 

The  validity,  cons^uction,  or  effect,  under  the  laws  of  the 
iState,  of  a  testamentary  disposition  of  real  property  situated 
within  the  State,  or  of  an  interest  in  such  property,  which  would 
•iescend  to  the  heir  of  an  intestate,  may  be  determined,  in  an 
nction  brought  for  that  purposo.  in  like  manner  as  the  validity 
3f  a  deed,  purporting  to  convey  land,  may  be  determined.  The 
iudgment  in  such  an  action  may  perpetually  enjoin  any  party  from 
setting  np  or  from  impeaching  the  devise,  or  otherwise  making 
Any  claim  in  contravention  to  the  determination  of  the  court, 
as  justice  requires.  But  this  section  does  not  apply  to  a  case, 
where  the  question  In  controversy  is  determined  by  the  decree 
of  a  surrogate's  court,  duly  rendered  upon  allegations  for  that 
purpose,  as  prescribed  in  article  first  of  title  third  of  chapter 
eighteenth  of  this  act.  where  the  plaintiff  was  duly  cited  in  the 
special  proceeding  in  the  surrogate  s  court,  before  tho  eommeaea- 
ment  of  the  action. 

L.  1868.  eh.  288,  I  1  (4  Bdm.  608) 

1  1867.  Retroapeetlve  effect  of  this  article. 

The  provisions  of  this  article  apply  as  well  to  wills  made  before, 
as  to  thoMe  made  after,  this  article  takes  effect. 

2  B.  8.  «8.  11  56b  and  68b  aod  part  of  i  67a  (2  Edm.  69). 
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ARTICIiB   FOURTH, 

General  and  miscellaneous  provisions. 

Sec.  1868.  Action  by  child  born  after  will,   or  by  witueiss  to  will. 

1869.  Receiver,  as  successor  of  surviving  executor,  etc. 

1870.  Next  of  kin  defined. 

%  1868.    [Repealed  by  L.  1909,  ch.  18.    See  Consolidated  Laws, 
tit.   Decedent  Estate  Law,   §  2«.] 

§  1809.  [Am'dy  1N95.]     Receiver,  an  KveceMMor  of  siirvlvlBir 
executor,    etc. 

Where  the  estate  of  a  decedent  has  been  brought  under  the 
jurisdiction  of  the  supreme  court,  by  an  action  for  partition  or 
distribution,  or  for  the  construction  or  establishment  of  a  will, 
the  court  may,  upon  the  death  of  the  sole  surviving  executor, 
appoint  a  receiver  of  the  estate,  pending  the'  action,  upon  such 
terms  and  conditions,  and  upon  such  notice  to  the  parties  inter- 
ested, us  the  court  directs,  and  upon  such  security,  if  any,  as  to' 
the  court  seems  proper.  -For  the  purpose  of  carrying  into  effect 
the  judgment  and  orders  of  the  court  in  relation  to  the  estate, 
a  receiver  so  appointed  is  the  successor  in  interest  of  the  sur- 
viving executor;  and  haP,  subject  to  thp  direction  of  the  court, 
the  like  power,  as  an  administrator  with  tne  will  annexed. 

L.   1895,   ch.   946. 

9  1870.  Next   of  kin   defined. 

The  term  "next  of  kin,"  as  used  In  this  title,  includes  all 
those  entitJed,  under  the  provisions  of  law  relating  to  the  dis- 
tribution of  personal  property,  to  share  in  the  unbeqaeathed 
assets  of  a  decedent,  after  payment  of  debts  and  expenses,  othei 
than  a  surviving  husband  or  wife. 

See   fi   1905  and  2514,  subd.    12.  post. 
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TITLB  IV. 
Other  special  actions  and  rights  of  aotioii. 

Aitleto  1.  Jndcment  creditor's  aetlon. 

2.  Aeuon  bjr  a  private  peraon  aptHi  an  offldal  bond. 
S.  Action  bj  a  private  peiraoa  for  a  penalty  or  forfeitoQ^ 
4.  Certain  actions  to  recover  damafea  for  wrengt. 
&  MlsceUaneooa  actiooa  and  righu  of  action. 

ARTIOIilS  FIRST. 

JvdgvMnt  creditor' a  actUm* 

See.  ISn.  When  lodgment  creditor  may  bring  action. 
1872.  To  what  county  ezecntion  nraat  have  iaaoed. 
1878.  What  property  may  be  reached. 

1874.  Interest  of  fragment  debtor  in  land  contract  may  be  reached 

1875.  Id.;  bow  applied. 

1818.  Inlonetion  may  be  issned. 

1877.  Beceiver  may  be  appointed. 

1878.  How  dlacoTerr  may  be  compelled. 

1878.  Application  of  this  article;  what  property  cannot  be  reached. 

i  1871.  'WMem  Jvdanaent  eredltor  mar  brtns  aetlom* 

When  an  execution  against  the  property  of  adjudgment  debtor. 
Issued  out  of  a  court  of  record,  as  prescribed  in  the  next  section, 
has  been  returned  whoily  or  partly  unsatisfied,  the  judgment 
creditor  may  maintain  an  action  against  the  judgment  debtor, 
and  any  other  person,  to  compel  the  discoTery  of  any  thing  in 
action,  or  other  property  belonging  to  the  judgment  debtor,  and 
of  any  money,  thing  in  action,  or  other  property  due  to  him,  or 
held  m  trust  for  him;  to  nreyent  the  transfer  thereof,  or  the 
payment  or  deliyery  thereof,  to  hfm.  or  to  any  other  person;  and 
to  procure  satisfaction  of  theplaintilfs  demand,  as  prescribed  In 
the  next  section  but  one.  Where  the  execution  was  issued  as 
prescribed  in  section  1934  of  this  act,  and  a  defendant  not  sum- 
moned in  the  original  action  is  made  a  defendant  in  an  action 
brought  under  this  section,  personal  property,  owned  by  him 
jointly  with  the  defendants  summoned  or  'with  any  of  them, 
may  be  applied  to  the  satisfaction  of  the  plaintifTs  demand  as 
prescribed  in  this  article. 

8  a.  8.  178.  I  88  (2  Bdm.  180).    8ee,  also,  H  217,  tlS  and  837,  ante. 

I  18T8,  To  ^rhat  eovaty  exeoatlon  mast  liaye  Isnaed. 

To  entitle  the  judgment  creditor  to  maintain  an  action  as  pre- 
scribed in  the  last  section,  the  execution  niast  have  been  issued 
as  follows: 

1.  If,  at  the  time  of  the  commencement  of  the  action,  the  judg- 
ment debtor  is  a  resident  of  the  State,  to  the  sheriff  of  the  county 
where  he  resides. 

2.  If  he  is  not  then  a  resident  of  the  State,  to  the  sheriff  of 
the  county  where  he  has  an  office,  for  the  regular  transaction  of 
business  in  person;  or  if  he  has  no  such  office  within  the  State, 
to  the  sheriff  of  the  county  where  the  judgment-roll  is  filed, 
unless  the  execution  was  issued  out  of  a  court,  other  than  the 
court  in  which  the  judgment  was  rendered;  in  which  case,  it 
must  have  been  issued  to  the  shei-iff  of  the  county  where  a 
transcript  of  the  judgment  is  filed. 

I  1878.  WMat  property  may  be  reached. 

The  final  judgment  in  the  notion  must  direct  and  provide  for 
the  satisfaction  of  the  sum  due  to  the  plaintiff,  out  of  any  money, 
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thing  in  action,  or  other  personal  property,  belonging  to,  or  due 
to  the  judgment  debtor,  or  held  in  trust  for  him,  which  is  dis- 
covenvi    in  the  action;   whether  the  same  might  or   might   not 
have  been  originally  taken  by  virtue  of  an  execution. 
2  R.  S.  780,  I  39. 

B  1874.  Interest  of  Jvdffinent  debtor  In  land  contrnet  nsmir 
he  reached. 

The  final  judgment  in  the  action  must  also  direct  and  provide 
for  the  satisfaction  of  the  sum  due  to  the  plaintiff,  out  of  the 
interest  if  any,  of  the  judgment  debtor,  in  a  contract  for  the 
purchase  of  real  property  by  him;  either  by  selling  the  interest, 
or  by  transferring  it  to  the  judgment  creditor,  in  such  n  manner 
and  upon  such  terms,  as  the  court  deems  most  conducive  to  the 
interests  of  the  parties.  Where  the  person,  bound  to  perform  the 
contract  to  the  judgment  debtor,  is  a  defendant  in  the  action,  the 
final  judgment  may  direct  a  specific  performance  of  the  contract 
to  the  judgment  creditor,  or,  where  the  interest  in  the  contract 
is  directed  to 'be  sold,  to  the  purchaser. 

1  B.  S.  744,  I  6  (1  Edm.  696).  am'd.     S«e  f  1253. 

1  1876.  Id.  I  how  applied. 

In  a  case  specified  in  the  last  section,  the  value  of  the  interei^ 
of  the  judgment  debtor  holding  the  contract  must  be  ascertained, 
under  the  direction  of  the  court;  and  so  much  thereof  as  is  neces- 
sary must  be  applied  to  the  payment  of  the  sum  due  to  the  plain- 
tiff, and  the  residue,  if  any,  to  the  benefit  of  the  judgment  debtor. 

Id.,  I  6. 

f  1876.  Injanctlon  mar  he  iwined. 

A  temporary  injunction,  restraining  the  transfer  to  any  person, 
or  the  payment  or  delivery  to  the  judgment  debtor,  of  any  money, 
thing  in  action,  or  other  property  or  interest,  which  may,  by  the 
provisions  of  this  article,  be  applied  to  the  satisfaction  of  the 
sum  due  to  the  plaintiff,  may  be  granted  in  the  action.  The 
injunction,  and  the  proceedings  before  and  after  it  is  granted, 
are  governed  by  the  provisions  of  article  first  of  title  second  of 
chapter  seventh  of  this  act;  for  which  purpose,  the  injunction  la 
deemed  to  be  pne  of  those  specified  in  section  603  of  this  act. 

2  R.  8.  174,  I  80. 

{  1877.   ReeeflTer  may  he  appointed. 

The  court  may,  by  an  order,  or  by  the  interlocutory  or  final 
judgment  in  the  action,  appoint  a  receiver  of  any  or  all  of  the 
property  of  the  Judgment  debtor;  and  may  direct  the  judgment 
debtor,  or  any  other  defendant  in  the  action,  to  convey  or  deliver 
to  the  receiver,  as  justice  requires,  any  property,  real  or  personal, 
book,  voucher,  or  other  paper,  or  to  execute  any  instrument, 
which  it  deems  necessary,  for  perfecting  or  assuring  the  receiver's 
title  or  possession. 

See   SS   714-716  and  718,   ante. 

fi  1878.  Row  diaeo-very  may  he  eompelled. 

A  discovery  may  be  compelled  In  an  action,  brought  as  pre- 
scribed in  this  article,  by  directing  the  person,  required  to  make 
it,  to  appear  before  the  court,  or  a  referee  appointed  by  It,  and 
to  be  examined  under  oath,  concerning  the  matters  pertaining  to 
the  discovery.    But  this  section  does  not  affect  the  right  of  the 
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plaintiif,  to  cause  the  depoaition  of  a  def endamt  to  be  taken,  as 
Ikrescribed  in  article  first  o(  title  third  of  chapter  ninth  of  this  act. 


I  18T9.  ApplleatloB  of  tbla  artielei  what  property 
lb«    roaclkod. 

This  article  does  not  apply  to  a  case,  where  a  judgment  debtor 
is  a  corporation,  created  by  or  under  the  laws  of  the  State.  Nor 
does  it  authorize  the  discovery  or  seizure  of,  or  other  interference 
mrith,  any  property,  which  is  expressly  exempted  by  law  from 
leTy  and  sale,  by  Tirtue  of  an  execution;  or  any  money,  thing  in 
action,  or  other  property,  held  in  trust  for  a  judgment  debtor, 
w^here  the  trust  has  been  created  by,  or  the  fund  so  held  in  trust 
has  proceeded  from,  a  person  other  than  the  judgment  debtor: 
or  the  earnings  of  the  judgment  debtor  for  his  personal  serrices, 
rendered  within  sixty  days  next  before  the  commencement  of  the 
action,  where  it  is  made  to  appear,  by  his  oath  or  otherwise,  that 
those  earnings  are  necessary  foi  the  use  of  a  family,  wholly  or 
partly  supported  by  his  labor. 

Im.  1870,  cb.  151,  I  3.  rabd.  1  (7  Edm.  G6t ) :  2  R.  S.  179,  cb.  1,  ff  38  and 
S»  (8  BdOL  180).     See  Co.  Proc..  |  297. 
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ARTICLB   8BCOND. 

Action  by  a  private  person  upon  an  official  bond. 

See.  1880.  Applicmtion  for  leare  to  sue  sheriff's  bond;  proof  required. 

1881.  Order  ffniDtIng  leave;   action  ttaerenpon. 

1882.  Successive  actions. 

1888.  Indorsement  .upon  execution. 

1884.  Collection  of  execution;  when  a  defence  to  subsequent  aettea. 
.    1886.  When  claimants  entitled  to  ratable  dlstribntiou. 

1886.  Action  upon  a  surrogate's  bond. 

1887.  Action  upon  a  county  treasurer's  bond. 

1888.  Actions  upon  oflScial  bonds  of  other  officers. 

1889.  Actions,  etc.,  under  the  last  three  sections    regulated. 

1890.  Receivers,   etc.,  deemed   public  officers. 

1891.  Demand  of  money;  when  necessary  before  apidlcatioD. 
1802.  Application  may  be  made  ex  parte. 

i  1880.  [Ani'dy  1886«]  Application  for  leave  to  aiie  ■berMPa 
bond  I  proof  reanlred. 

Where  a  sheriff  is  liable  for  the  escape  of  a  prisoner  committed 
to  his  custody,  or  is  guilty  of  any  other  actionable  default  or 
misconduct  in  his  office,  the  person  injured  thereby  may  apply 
to  the  supreme  court,  for  leave  to  prosecute  the  sheriff's  official 
bond.  The  application  must  be  accompanied  with  proof,  by  affi- 
davit, of  the  default  or  misconduct  complained  of,  and  that  satis- 
faction of  the  same  has  not  been  received;  and  with  a  certified 
copy  of  the  official  bond. 

2  B.  S.  476,  IS  1  and  2  (2  Edm.  498);  L.  1896,  ch.  946. 

I  1881,  Order  srantlnir  lestvei  action  therenpon. 

Upon  such  an  application,  the  court  must  grant  an  order,  per- 
mitting the  applicant  to  maintain  an  action  upon  the  bond.  The 
action  must  be  brought,  in  the  court  which  granted  the  order, 
by  the  applicant  as  plaintiff;  and  it  may  be  maintained,  as  if 
the  applicant  was  the  obligee  named  in  the  bond,  except  as  other- 
wise expressly  prescribed  in  this  article. 
Id.,  f  3.    See.  also.  1  R.  8.  878,  {  67  (1  Edm.  851). 

I  1882.  [Am*d,   188S.]    SncceaalTe  actions. 

The  same,  or  any  other  applicant,  may,  in  like  manner,  either 
before  or  after  judgment  in  the  first  action,  obtain  an  order,  per- 
mitting him  to  maintain  another  action,  in  the  same  court,  upon 
the  same  bond,  for  another  default  or  misconduct.  Any  number 
of  such  orders  may  be  successively  made;  and  neither  of  the 
actions  authorized  thereby  is  affected  by  the  pendency  of,  or  the 
recovery  of  judgment  in,  any  other,  except  as  otherwise  expressly 
prescribed  in  this  article. 

Id.,  If  6,  6,  7  and  8.  am'd  and  consoUdated;  L.  1806,  cb.  946.    See  |  1886, 
post. 

f  1888.  Indorsenient  npon  execution. 

Where  an  execution  is  issued  upon  a  judgment,  recovered 
against  the  sheriff  and  any  of  his  sureties,  in  an  action,  brought 
pursuant  to  the  last  four  sections,  the  plaintiff's  attorney  must 
indorse  thereon  a  direction  to  collect  the  same,  in  the  first  plac^, 
out  of  the  property  of  the  sheriff,  and,  if  sufficient  property  of 
the  sheriff  cannot  be  found,  then  to  collect  the  deficiency  out  of 
the  property  of  the  surety  or  sureties. 

Id.,  f  16. 
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1  1884.  CoIleettOA  off  exeevttoAi  whea  «  defenoe  to  stitt- 
■e^vomt  actloB. 

It  18  a  defence  by  a  surety,  against  whom  an  action  is  brought 
npon  a  sherifiTs  official  bond,  that  he,  or  any  other  surety  or 
sureties,  have  been  or  will  be  compelled,  for  want  of  sufficient 
property  of  the  sheriff,  to  pay,  upon  one  or  more  Judgments 
recoTered  against  him  or  them,  upon  the  same  bond,  an  aggregate 
amount,  exclusive  of  costs,  officers*  fees,  and  expenses,  equal  to 
the  sum  for  which  the  defendant  is  liable,  by  reason  of  the  bond. 
It  is  a  partial  defence,  that  the  difference  between  the  ag^egate 
amount,  so  paid,  or  to  be  paid,  and  the  turn  for  which  the  defend- 
ant is  thus  liable,  is  less  than  the  amount  of  the  plaintiff's 
demand. 

2  B.  S.  476,  fl  13,  18  and  14. 

I  1886.  "Wlien  cIMinAiita  entitled  to  ratalilo  dIatrlbiitloA. 

If  the  aggregate  amount  of  the  liabilities,  which  might  be  recov- 
ered by  actions  upon  the  sheriff's  official  bond,  as  prescribed  in 
this  article,  exceeds  the  sum  for  which  the  sureties  are  liable, 
the  court  must,  upon  the  application  of  a  person  who  has  ob- 
tained leave  to  prosecute  the  bond,  made  upon  notice  to  the  plain- 
tilTs  attorney,  in  each  action  then  pending  upon  the  sheriff's 
official  bond,  and  in  each  uncollected  judgment  recovered  there- 
upon, direct  and  provide  for  the  distribution  of  the  money,  col- 
lected out  of  the  property  of  the  sureties,  among  the  persons  in 
favor  of  whom  the  liabilities  have  accrued,  in  proportion  to  the 
amount  which  each  one  is  entitled  to  recover;  to  be  ascertained 
by  a  reference,  or  in  such  other  manner  as  the  court  directs. 
For  the  purposes  of  the  motion  an  order  may  be  made  by  a  judge* 
forbidding  the  payment  to  the  plaintiff  in  any  action,  of  the  sum 
collected  or  to  be  coUeoted  by  virtue  of  a  judgment  therein.  But 
this  section  does  not  authorize  the  court  to  compel  a  plaintiff  to 
refund  any  money,  collected  and  received  by  him,  in  good  faith, 
before  service  of  notice  of  such  an  order. 

Id.,  H  17  and   18. 

I  1880.  Aetloai  upon  m.  murrogtite^m  bond. 

Where  a  surrogate,  or  an  officer  acting  as  surrogate,  is  guilty 
of  any  actionable  default  or  misconduct  in  his  office,  the  person 
injured  thereby  may  apply  for  leave  to  prosecute  the  delinquent's 
official  bond. 

Id.,  If  19  and  20.    See  L.  1868.  eh.  218  (8  Bdm.  840). 

I  1887.  Aetlos  vpoai  a  eovrntr  treasurer**  bomd. 

Where  a  certified  copy  of  the  order  or  judgment  of  a  court, 
directing  a  county  treasurer  to  pay  or  deliver  to  one  or  more 
persons  designated  therein  any  money,  stocks,  securities,  or  other 
investments  held  by  him,  subject  to  the  direction  of  that  court, 
is  served  npon  the  county  treasurer,  if  he  fails  to  obey  the  direc- 
tion, the  person  injured  thereby  may  apply  for  leave  to  prosecute 
his  official  bond.  Service  upon  a  county  treasurer,  as  required 
by  this  section,  may  be  made  personally,  or  by  leaving  the  paoer, 
either  at  his  office,  during  his  absence  therefrom,  with  a  person 
of  suitable  age  and  discretion,  having  charge  of  the  office,  or  at 
his  residence,  or  his  last  residence  within  the  county,  with  a 
person  of  suitable  age  and  discretion. 

See  L.  1874.  eh.  624,  H  1  *i^  2  (9  Bdm.  QOd). 
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I  1888.  Aetioms  vp«M  •fltolal  b«Bds  of  other  oAeenu 

Where  a  public  officer  is  re<}uired  to  give  an  official  bond  to 
the  people,  and  special  proTisioa  is  not  made  by  law  for  the 

grosecution  of  the  bond,  by  or  for  the  benefit  of  a  person  who 
as  sustained,   by   his  default,   delinquency  or   misconduct,    an 
injury,   Cor  which  the  sureties  upon  the  bond  are  liable,  such  a 
person  may  apply  for  leave  to  prosecute  the  delinquent's  official 
bond. 
See  L.  1874,  ch.  6M.  If  1  and  2  (9  Bdm.  960);  R.  S..  fi  31-27. 


I  1H89.  Actloasy  etc,  under  the  last  three  sectlona  n 
lattrd. 

Sections  1880  to  1885  of  this  act,  both  inchisive,  goTem  ao 
application,  made  as  prescribed  in  either  of  the  last  three  sections, 
and  each  action  brought  pursuant  to  an  order  made  therenoon, 
ns  if  the  delinquent  officer  and  his  sureties  were  named  therein 
instead  of  the  sheriff  and  his  sureties. 

« 

I  1800.  Reeei-rers,  ete.,  deemed  p«h1fe  oflleevs* 

A  receiver,  an  assignee  of  an  insolvent  debtor,  or  a  trustee  or 
other  officer,  appointed  by  a  court  or  a  judge,  is  a  public  officer, 
within  the  meaning  of  the  last  section  but  one;  but  where  he 
was  appointed  by  or  pursuant  to  the  order  of  a  court,  or  in  a 
special  proceeding  specified  in  title  twelfth  of  chapter  seventeenth 
of  this  act,  the  application  for  leave  to  prosecute  his  official  bond 
must  be  made  to  tne  court  by  which,  or  pursuant  to  whose  order, 
he  was  appointed,  or  in  which  the  Judgment  was  rendered,  as 
the  case  may  be.  An  action,  brought  as  prescribed  in  this  section, 
must  be  brought  in  the  court  to  which  application  is  made  for 
leave  to  bring  it. 

I  1891.  Denumd  of  money  i  when  neeessory  hefore  oppU*' 
eatlon. 

Where  the  default,  by  reason  of  which  an  application  for  leave 
to  prosecute  an  official  bond  is  made,  as  prescribed  in  this  article, 
consists  of  the  non-payment  of  money,  and  special  provision  is 
not  otherwise  made  by  law,  the  applicant  must  prove  a  demand 
of  the  money  from  the  officer,  or  tnat  a  demand  cannot  bo  made, 
with  due  diligence.  But  such  proof  is  not  necessary  where  the 
applicant  has  recovered  a  judgment  against  the  officer. 


I  1892.  Applleation  mar  he  mttde  ex  parte. 

An  application  for  leave  to  prosecute  an  official  bond,  as  pre 
scribed  in  this  article,  may  be  made  without  notice;  but  in  that 
case  the  officer,  or  either  of  his  sureties,  may  apaly,  upon  notice, 
to  vacate  an  order  oermitting  the  applicant  to  maintain  an  action, 
upon  any  ground,  showing  that  it  ought  not  to  have  been  granted. 
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▲RTICI^B   THnU> 

Aeiion  by  a  private  person  far  a  penalty  or  forfeihum, 

••«.  18M.  Actkn  hj  penon  ■peclally  AggrieTed. 
18M.  Action  by  oommon  infornMr. 
IIBQ.  Id.;  tenrtM  of  mmmoiM. 

18M.  Id.;  when  not  barred  bj  A  oollniiro  noofwiy. 
1897.  IndoBwnMBt  opon  summoM. 
1808.  When  pert  of  a  penalty  may  be  recoTvred. 

I  18INI.  Aetlom  by  person  ■peeiallT'  aMTteved. 

"^^^ere  a  penalty  or  forfeiture  is  giyen  by  a  statute,  to  a  person 
aggrieTed  by  the  act  or  omission  of  another,  the  person  to  whom 
It  is  given  may,  if  it  is  pecuniary,  maintain  an  action  to  recover 
the  amount  thereof;  or,  if  it  consists  of  the  forfeiture  of  a  chattel, 
be  may  maintain  an  action  to  recover  the  chattel,  or  its  valae. 
or  other  damages,  as  the  case  requires. 

S  B.  8.  480,  I  1  (2  Edm.  509.  ^m'^- 

I  1894.  Aetion  bx  eommon  Informer. 

Where  a  penalty  or  forfeiture  is  given,  by  a  statute,  to  any 
person  who  sues  therefor,  an  action  to  recover  it  may  be  main- 
tained by  any  person  in  his  own  name;  but  the  action  cannot  be 
compromised  or  settled  without  the  leave  of  the  court  in  which 
it  is  brought. 

Id..  II  6  and  6.    Sea  |  887.  ante. 

I  188B.  Id.  I  servlee  of  flvnimons. 

The  summons  in  an  action,  brought  as  prescribed  in  the  last 
section,  can  be  served  only  by  an  officer  authorized  hy  law  to 
collect  an  execution,  issued  out  of  the  same  court.  The  sum- 
mons, when  issued,  cannot  be  countermanded  by  the  plaintiff 
before  the  service  thereof;  and,  immediately  after  it  has  been 
served,  the  officer  who  served  it  must  file  it,  with  his  certificate 
of  service,  in  the  office  of  the  clerk,  or  deliver  it,  with  a  like 
certificate,  to  the  magistrate  by  whom  ft  was  issued,  as  the  case 
requires. 

Td..  part  of  I  6. 

I  188e.  14. 1  when  not  barred  by  *  eolluslve  recovery. 

In  an  action  to  recover  a  penalty  or  forfeiture,  given  by  a 
statute,  brought  by  any  person,  other  than  the  person  aggrieved, 
or  a  public  officer,  the  plaintiff  may  recover,  notwithstanding  the 
recovei7  of  a  judgment,  for  or  against  the  defendant,  in  an  action 
brought  therefor  by  another  person,  if  he  establishes  that  the, 
former  judgment  was  recovered  collusively  and  fraudulently. 

Id..  I  14. 

I  1897.  Indoraement  upon  snmntoaa. 

In  an  action  to  recover  a  penalty  or  forfeiture,  given  by  a  stat- 
ute, if  a  copy  of  the  complaint  is  not  delivered  to  the  defendant 
with  a  copy  of  the  summons,  a  general  reference  to  the  statute 
must  be  indorsed  upon  the  copy  of  the  summons  so  delivered,  in 
the  following  form:  "According  to  the  provisions  of,"  etc.;  adding 
such  a  description  of  the  statute,  as  will  identify  it  with  con- 
venient certainty,  and  also  specifying  the  section,  if  penalties  or 
forfeitures  are  given,  in  different  sections  thereof,  for  different 
acts  or  omlsaioii^ 

Id..  IX. 
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I  1808.  Whea  part  of  a  peaaltr  ibat  l^e  ree^vereA^ 

Where  a  statute  gives  a  pecuniary  penalty  or  forfeiture,  not 
exceeding  a  specified  sum,  an  action  may  be  maintained  to  recover 
the  sum  specified;  and  the  court,  jury,  or  referee,  by  which  or 
by  whom  the  issues  of  fact  are  tried,  or,  where  judgment  is  taken 
by  default  for  failure  to  appear  or  plead,  the  damages  are  ascer- 
tained, may  award  to  the  plaintifiP  tne  whole  suni.  or  such  a  part 
thereof,  as  he  or  it  deeQu  proportionate  to  the  offence. 

S  ft.  8.  4Mb  1 15,  amU 
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ABTICUD  FOtJRTH. 

Ctfrtotif  aoHons  to  recover  damages  for  wrongB, 

1800.  CiTll  and  crlmlDal  proaeciitlons  not  meiged. 
1900.  Action   for  lolng,  etc.,  In  name  of  anotlier.     Made  alio  a  mild** 
mei^nor. 

1001.  neble  and  •Iter  tncreased  damages  to  be  recorered. 

1002.  Action  for  caoaing  death  by  negligence,  etc 

1003.  Dtotrlbatlan  of  damages  recovered. 

1004.  Id. ;  amomit  of  recorery. 

1905.  Next  of  kin  defined. 

1906.  Action  for  alander  of  a  woman. 

1907.  When  action  for  libel  cannot  be  maintained. 

1908.  The  last  section  QQalllled. 

i  1880,  GiTll  and  eriaalnal  proaeevtloma  not  inersed. 

Where  the  yiolation  of  a  right  admits  of  a  ciril  and  also  of  a 
eriminal  prosecution,  the  one  is  not  merged  in  the  other. 
Co.  Proc.,  t  7. 


i  180O.  Aetlan  for  «iiinir»  ote.,  In  name  of  another.     Made 
also  a  aalsdoaaeanor. 


If  a  person,  yexationsly  or  malicionsly,  in  the  name  of  another 
bnt  without  the  latter's  consent,  or  in  the  name  of  an  unknown 
person,  commences  or  continues,  or  causes  to  be  commenced  or 
continued,  an  action  or  special  proceeding,  in  a  court,  of  record, 
or  not  of  record,  or  a  special  proceeding  before  a  judge  or  a 
justtce  of  the  peace;  or  takes,  or  causes  to  be  taken,  any  proceed- 
ing, in  the  course  of  an  action  or  special  proceeding  in  such  a 
court,  or  before  such  on  oflScer,  either  before  or  after  judgment 
or  other  final  determination;  an  action,  to  recover  damages  there- 
for, may  be  maintained  against  him,  by  the  adverse  party  to  the 
action  or  special  proceeding;  and  a  like  action  may  be  maintained 
by  the  person,  if  any,  whose  name  was  thus  used.  He  is  also 
guilty  of  a  misdemeanor,  punishable  by  imprisonment,  not  ex- 
ceeding six  months. 

2  B.  S.  560,  I  1  (2  Bdm.  671).    flee  Penal  Code,  |  168. 

I   190^.    Treble  and  other  tnereaaed  damasoa  to  be  re* 


In  an  action,  brought  by  the  adverse  party,  as  prescribed  in 

the  last  sectiont  the  plaintiff,  if  he  recovers  final  Jodgmeat,  la 
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entitled  to  recover  treble  damages.  In  an  action,  broaght  by  the 
person  wiiose  name  was  used,  as  prescribed  in  the  last  sectioti, 
th^  plaintiff  is  entitled  to  recover  his  actual  damages,  and  two 
hundred  and  fifty  dollars  in  addition  thereto. 

Id.,   part  of  I  1.     See,  also,  ff   1020  and  1184,  ante. 

9 

f   1802.   [Am'dy  1909»  1915.1      Action  for  cavalmip  deatb  Iby 
nearllorence,   et  eetera. 

The  executor  or  administrator  duly  appointed  in  this  state,  or 
iu  any  other  state,  territory  or  district  of  the  United  States,  or 
in  any  foreign  country,  of  a  decedent  who  has  left  him  or  her 
surviving  a  husband,  wife,  or  next  of  kin,  may  maintain  an  acdoo 
to  recover  damages  for  a  wrongful  act,  neglect  or  default,   by 
which  the  decedent's  death  was  caused,  against  a  natural  person 
who,  or  a  corporation  which,  would  have  been  liable  to  an  action 
in  favor  of  the  decedent  by  reason  thereof  if  death  had  not  en- 
sued.   Such  an  action  must  be  commenced  withfn  two  years  after 
the  decedent's  death.     When  the  husband,  wife  or  next  of  kin, 
do  not  participate  in  the  estate  of  decedent,  under  a  will  appoint- 
ing an  executor,  other  than  such  husband,  wife  or  next  of  kin. 
who  retuses  to  bring  soch   action,  then  such  husband,   wife  ox 
next  of  kin  shall  be  entitled  to  have  an  administrator  appointed 
for  the  purpose  of  prosecuting  such  action  for  their  benefit. 

L.  1847,  ch.  450,  |  1  (4  Edm.  526),  and  a  portion  of  I  2,  a«  ameiid(>A  bj 
L.  1848,  ch.  256,  and  by  L.  1870,  cb.  78  (7  Bdm.  501).  Amended  by  L. 
1909.  cb.  221;   L.   1015,   cb.  620.   in  effect  Sept.   1,   1915.     Sec  f   :i84.  ai4«. 

I  1908.  [Am'd,  1804,  1011,  1816.]  DiatrIl^«tion  of  dantace* 
recovered. 

The  damages  recovered  in  an  action,  brought  as  prescribed  in 
the  last  section,  or  obtained  through  settlement  without  action, 
are  exclusively  for  the  benefit  of  the  decedent's  husband  or  i^ife, 
and  next  of  kin;  and,  when  thoy  are  collected,  they  must  be  dis-. 
tributed  by  the  plaintiff,  or  representative,  as  if  they  were  unb<* 
qneathed  assets,  left  in  his  hands,  after  payment  of  all  debts, 
and  expenses  of  administration;  subject  however  to  the  following 
provisions,  to  wit: 

1.  In  case  the  decedent  shall  have  left  him  surviving  a  wife  or 
husband,  but  no  children,  the  damages  recovered  shall  be  for  the 
•sole  benefit  of  such  wife  or  husband. 

2.  In  case  the  decedent  leaves  neither  husband,  wife,  nor  issue, 
but  leaves  <  a  mother,  and  a  father  who  has  abandoned  him,  or 
who  has  left  the  maintenance  and  support  of  their  child  to  the 
mother,  the  damages  or  recovery  shall  be  for  the  sole  benefit  of 
such  mother. 

3.  In  case  the  decedent  leaves  no  husband  or  wife,  iasne  or 
father,  or  having, left  a  father  entitled  to  recovery,  who  dies  prior 
to  the  recovery  or  verdiot.  the  damages  or  recovery  shi|ll  be  for 
the  sole  benefit  of  the  mother  if  then  living. 

The  reasonable,  pxponsos  of  the  notion,  or  settlement,  the  rea- 
sonable funeral  expenses  of  the  decedent,  and  the  commissions  of 
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the  plaintiff  or  repnitBentatiTe,  upon  the  residue  may  be  fixed  by 
tlie  surrogate,  upon  notice,  given  in  such  a  manner  and  to  such 
persoDB,  as  the  surrogate  deems  proper  or  upon  the  judicial  sef- 
tlement  of  the  account  of  the  plaintiff,  or  representative,  and  may 
be  deducted  from  the  recovery. 

U  1847,  ch.  450.  f  2,  as  am'd  by  L.  1^0  and  L.  1870.     Am'd  by  L.  1004. 
cli.  515;   L.  1911,  cb.   122;   L.  1915.  ch.  641.  in  effect  Sept.  1,   1915. 


I    1904.    [Am^dy  189S,   1913.J     Id.f  amount   of  recovery. 

The  damages  awarded  to  the  plaintiff  may  be  such  a  sum  as 
the  jury  upon  a  writ  of  inquiry,  or  upon  a  trial,  or,  where  issues 
of  fact  are  tried  without  a  jury,  the  court  or  the  referee,  deems 
to  be  a  fair  and  just  compensation  for  the  pecuniary  injuries, 
resulting  from  the  decedent's  death,  to  the  person  or  persons,  for 
whose  benefit  the  action  is  brought.  If  the  decedent  leaves  sur- 
Tiyinf?  a  father  and  a  mother,  the  death  'of  such  father  prior 
to  the  verdict  shall  not  affect  the  amount  of  damages  recoverable. 
When  final  judgment  for  the  plaintiff  is  rendered,  the  clerk  must 
add  to  the  sum  so  awarded,  interest  thereupon  from  the  dece- 
dent's death,  and  include  it  in  the  judgment.  The  inquisition, 
verdict,  report  or  decision,  may  specify  the  day  from  which  in- 
terest is  to  be  computed;  if  it  omits  so  to  do,  the  day  may  be 
determined  by  the  clerk,  upon  afildavits. 

L.  1847,  ch.  450,  remainder  of  I  2,  am'd  by  L.  1849,  ch.  256;  U  1870, 
eh.  78  (7  Bdm.  591).  Am'd  L.  1895.  cb.  940;  L.  1913,  ch.  756.  In  effect 
Sept.    1.    1913. 

I  1806.    [Am'd,   1918.]      Next  of  kin  defined. 

The  term  **  next  of  kin,"  as  used  in  the  foregoing  section,  has 
the  meaning  specified  in  section  eighteen  hundred  and  seventy 
of  this  act,  except  if  decedent  leaves  surviving  a  father  and 
mother  but  no  widow,  child  or  descendant,  it  shall  mean  both 
the  father  and  the  mother. 

See  I  1870,  ante.     Am'd  L.  1918,  ch.  756.     In  effect  Sept  1,  1918! 
I  1906.  Action  for  alnnder  of  a  woman. 

In  an  action  of  slander,  brought  by  a  woman,  for  words  im- 
puting unchastity  to  her,  it  is  not  necessary  to  allege  or  prove 
special  damages.  If  the  plaintiff  is  married,  the  damages  recov- 
ered are  her  separate  property. 

U  1871,  ch.   219,   I   1    (9  Edm.   67).     See  f  450,   ante. 

I  1907.  TIThen  action  for  libel  cannot  be  maintained. 

An  action,  civil  or  criminal,  cannot  be  maintained  against  a  re- 
porter, editor,  publisher,  or  proprietor  of  a  newspaper,  for  the 
publication  therein  of  a  fair  and  true  report  of  any  judicial,  legis- 
lative, or  .other  public  and  official  proceedings,  without  proving 
actual  malice  in  making  the  report. 

L.  1864,  ch.  130,  f|  1  and  2  (5  Bdm.  160). 
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I  1908.  The  laat  section  qvalllled. 


^  The  last  section  does  not  apply  to  a  libel,  contained  in  the 
iTeading  of  the  Report;  or  in  any  other  matter,  added  by  any  per- 
son concerned  in  the  publication;  or  in  the  report  of  any  thing 
said  or  done,  at  the  time  and  place  of  the  public  and  official  pro- 
ceedings, which  was  not  a  paVt  thereof. 

U  1864.  ch.   130,  parts  of  |f   1,  2. 
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ARTIGLB    FIFTH, 

Miscellaneoua  actions  and  rights  of  action. 

Bee  1909.  When    transferee    of   claim    or   demand    may    sue.     Rights    of   de* 
fendant,  etc. 

1910.  What  claims  or  demands  may  be  transferred. 

1911.  Id. :  cause  of  action  for  usury. 

1912.  Judgment,   when   asslfpiablc. 
1013.  Action   upon   Judgment  regulated. 

1914.  Ancillary   action   for   discovery   abolished. 

1915.  Action  upon  a  penal  bond. 

1916.  Action  by  surety  or  trustee  to  recover  coats,   etc 

1917.  Action  upon  lost  negotiable  paper. 
1018.  The  last  section  qualified. 

H  lOW-lOlo.  [Repealed  by  L.  1909,  ch.  45.  Sfte  ConBolidated 
Laws,  tit.  Personal  Property  Law,  §  41.] 

fi  1011.  [Repealed  by  L.  1909,  ch.  25.  See  Consolidated  Laws, 
tit.  General  Business  Law,  §  375.] 

S  1012.  [Repealed  by  L.  1909,  ch.  45.  See  Consolidated  Laws, 
tit.  Personal  Property  Law,  §  41.] 

f  1018.   [Ant'dy  1806.]     Action   upon  Jadflrment  resnlated. 

Except  in  a  case  where  it  is  otherwise  specially  prescribed  in 
this  act,  an  action  upon  a  judgment  for  a  sum  of  money,  rendered 
in  a  court  of  record  of  the  State,  cannot  be  maintained,  between 
the  original  parties  to  the  judgment,  unless,  either 

1.  Ten  years  have  elapsed  since  the  docketing  of  such  judg- 
ment; or, 

2.  It  was  rendered  against  the  defendant  by  default,  for  want 
of  an  appearance  or  pleading,  and  the  summons  was  served  upon 
him,  otherwise  than  personally;  or 

3.  The  court  in  which  the  action  is  brought  has  previously 
made  an  order,  granting  leave  to>  bring  it.  Notice  of  the  appli- 
cation for  such  an  order  must  be  given  to  the  adverse  party,  or 
the  person  proposed  to  be  made  the  adverse  party,  personally, 
unless  it  satisfactorily  appears  to  the  court,  that  personal  notice 
cannot  be  given,  with  due  diligence;  in  which  case,  notice  may  be 
given  in  such  a  manner  as  the  court  directs. 

Co.  Proc.,  I  71.  L.  189G,  ch.  608.  In  effect  Sept.  1,  1890.  See,  also, 
I   3154,    post. 

i   1014.    Ancillary   action  for  dincovery  abollslied. 

An  action  cannot  be  maintained,  to  obtain  a  discovery  under 
oath,  in  aid  of  the  prosecution  or  defence  of  another  action. 
Id.,   S  389.  am*d. 

f  1016.  Action  npon  a  penal  bond. 

A  bond  in  a  penal  sum,  executed  within  or  without  the  State, 
and  containing  a  condition  to  the  effect,  that  it  is  to  be  void,  upou 
performance  of  any  act,  has  the  same  effect,  for  the  purpose  of 
maintaining  an  action  or  special  proceeding,  or  two  or  more  sue* 
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fossiv«  actions  or  siK»<*iai  pnK'fc*<liu;;s  tliin-cuiioii,  us  if  it  mh*- 
taiiUMl  a  covenant  to  pay  the  sum,  or  to  pi-rform  the  act  si»cci/i»^ 
in  tlio  condition  thereof.  But  the  damages  to  be  recovered  for  a 
breach,  or  successive  breaches,  of  the  comlition.  cannot,  in  the 
affjrregate,  exceed  the  penal  sum,  except  where  the  condition  is  for 
the  pavnieut  of  money:  in  wliich  case,  they  cannot  exceed  the 
penal  sum,  with  interest  tliereupou,  from  the  time  wh;  ii  the  de- 
fendant made  default  in  the  performance  of  the  condition. 

Soe  2  B.   S.  353,   f  |   12  and  13   (2  Edm.  3G4)  ;  also  2  R.   S.   378.  379   (2 

Edm.    39li,    :i94). 

S  101({.  Action  by  Morety  or  truittee  to  recover  coMtit,  etc. 

A  surety,  including?  a  drawer  or  indorser,  may  reoorer.  in  nn  ac- 
tion agJiinst  his  principal;  and  an  executor,  administrator,  or 
other  trustee,  may,  where  the  trust  estate  is  insutlicient  to  re- 
imburse him,  recover,  in  an  action  against  the  beneficiarjr  whom 
he  represents;  his  reasonable  costs  and  other  expenses,  incurred 
necessarily  and  in  j?ood  faith,  in  the  prosecution  or  defence,  by 
the  express  or  implied  consent  of  the  principal  or  beueticiary, 
of  an  action  or  special  proceeding,  relating  to  the  demand 
secured,  or  to  the  trust  estate,  as  the  case  reijuires.  This  section 
does  not  affect  any  special  agi'cement  relating;  to  those  costs  and 
expenses. 
L.    1858,   ch.    314,    §   3    (4   Edm.    483). 

§  1SI17.   Action  upon  lout  nei^rottable  paper. 

Where  it  appears,  upon  the  trial  of  an  action,  that  a  nearotl 
able  promissory  note  or  bill  of  exchange,  upon  which  the  aciioh. 
or  a  counterclaim  interi>osed  in  the  action,  is  founded,  t\-r.« 
lost,  while  it  behmged  to  the  party  claiming  the  am(»unt  dw 
thereupon,  he  may  prove  the  contents  thereof,  by  parol  or 
other  secondary  evidence,  and  may  recover  or  set  off  t\xe  amount 
due  thereupon,  as  if  it  was  produced.  But  for  that  puri>ose, 
he  must  giv(?  to  the  adverse  party  a  written  undertaking,  in 
a  sum  fixed  by  the  judge  or  the  referee,  not  less  than  twice  the 
amount  of  the  note  or  bill,  with  at  least  two  sureties,  approved 
by  the  judge  or  the  referee,  to  the  effect,  that  he  will  ind(>mniiy 
the  adverse  party,  his  heirs  and  personal  representatives,  against 
any  chiim  by  any  other  persim,  on  account  of  the  note  or  bill,  and 
against  all  costs  and  expenses,  by  reason  of  such  a  claim. 

2  R.   S.   400.    8S  75  and  70   (2  E4lm.   423). 

§   1018.  The   laHt  wection  qaallfted. 

But  where  an  action  is  prosecuted  or  defended  by  the  people 
of  the  State,  or  by  a  public  officer  in  their  behalf,  the  people, 
or  the  public  olliccr,  may  prove  the  contents  of  a  lost  note  or 
bill  of  exchange,  by  parol  or  other  secondary  evidence,  and  mav 
recover  or  set  off  the  amount  due  thereupon,  w*lthout  giving  any 
security  to  the  adverse  party. 

S-e  L.   1835,  cb.  85 ;  3  R.  S.,  5th  pd.  772   (4  Edm.  045). 
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Otlrah  flteticnts  by  dr  ft^ftiiist  paftictilftr  psirties. 

Article  1.  Action  by  or  agalnflt  an  nn Incorporated  aHsociation. 

2.  Jtctlon  by  or  again.sst  certain   county,    town,    and   manlclpal   officers. 

3.  Actions,   and  rights  ot  action,  again.st  and  between  Joint  debtors. 

AttTtCLtt   Hrltst. 

Aciian  hp  or  a^iHst  an  uHincorporatcd  aaaociitttion. 

Sec.  1910.  Actions,  (*tc..  by  or  ainilnst  associations  of  seten  ur  more  perfsons. 
1919a.  How    personal    service    of    summons    made    upon    certain    unincor- 
porated  asRocintlons. 
192(1.   PtocetHlIhgS  in  case  of  death,  etc. 
10^1.  firrNrt  Of  jtJdgitient;  executtoti  thefeuport. 

1922.  Subsequent  action  against  members. 

1923.  This   article   permissive ;    eflTectivenesa   upon   statute   of   limitations. 

1924.  When   objection   of  misnomer,    etc.,   of   parties   not   avallat>le. 

S  1910.  [Ain'«i,  ISKHJ.]  Actions,  etc.,  by  Or  aflrainHt  ommo- 
elattonw    of   seven    or   more   peraona. 

An  action  or  special  proceeding  may**  be  maintained,  by  the 
president  or  treasurer  of  an  unincorporated  association,  consist- 
ing of  seven  of*  more  persons,  to  recover  any  proi)erty,  or  upon 
any  cause  of  action,  for  or  upon  whieli  all  the  associates  may 
maintain  such  an  action  or  special  proceeding,  by  reason  of  their 
interest  or  ownership  therein,  either  jointly  or  in  common.  An 
action  mtiy  likewise  be  tnaintained  by  such  president  or  treas- 
urer to  recover  ^roin  one  or  more  ineinbers  of  such  association 
his  or  their  proportionate  share  of  any  moneys  lawfully  ex- 
p^nd^d   by  silch   assobiatlon   for  the   benefit  of  such  associates, 

4f» 
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or  to  enforce  any  lawful  claim  of  such  association  against  sadi 
member  or  members.  An  action  or  special  proceeding  may  be 
maintained,  against  the  president  or  treasurer  of  such  an  asso- 
ciation, to  recover  any  property,  or  upon  any  cause  of  action, 
for  or  upon  which  the  plaintiff  may  maintain  such  an  action  or 
special  proceeding,  against  all  the  associates,  by  reason  of  their 
interest  or  ownership,  or  claim  of  ownership  therein,  either 
jointly  or  in  common,  or  their  liability  therefor,  either  jointly  or 
severally.  An^*  partnership,  or  other  company  of  persons,  which 
has  a  president  or  treasurer,  is  deemed  an  association  witlun  the 
meaning  of  this  section. 

L.  1849,  ch.  258.  {  1 ;  3  E.  S.,  5th  ed..  777  (4  Edm.  650);  L.  1851. 
eh.  455;  3  R.  S.,  5th  ed..  778  (4  Edm.  652).  See  |  448,  ante.  L.  1900,  ch. 
184.    In  effect  Sept.   1,    190Q. 


§  lOSBO.  ProceedinapM  in  eaue  of  death,  etc. 

The  death  or  legal  incapacity  of  a  member  of  the  association 
does  not  affect  an  action  or  special  proceeding,  brought  as  pre- 
scribed in  the  Inst  section.  If  the  officer,  by  or  against  irhom 
it  is  brought,  dies,  is  removed,  resigns,  or  becomes  otherwise 
incapacitated,  during  the  pendency  thereof,  the  court  must  make 
an  order,  directing  it  to  be  continued  by  or  against  his  successor 
in  office,  or  any  other  officer,  by  or  against  whom  it  might  have 
been  originally  commenced. 

Id.,  i  2. 

g  1921.  [Am'd,  1888.]  BlEeet  of  Jadvmenti  exeemtioa 
thereupon. 

In  such  an  action,  the  officer  against  whom  it  is  brought  can* 

not  be  arrested;  and  a  judgment  against  him  does  not  authorize 

%u  execution  to   be  issued  against   his  property,  or  his  person: 

nor  does  the  docketing  thereof  bind  his  real  property,  or  chattels 

real.     Where  such  a  judgment  is  for  a  sum  of  money,  an  exectt- 

tion    issued    thereupon    must    require   the   sheriff   to   satisfy    the 

same,    out   of   any    personal   or   real    property    belonging   to   tlw 

association,  or  owned,  jointly  or  in  common,  by  all  the  memben 

thereof. 

L.  1849,  ch.  258,   {1.    See  SS  3  and  1.     L.  1898.  ch.  293.    In  effect  Oct  ^ 
li,    1898. 
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f   XOSa.  Sa1»«eav«nt    action    aaralnst    membera. 

Where  an  action  has  been  brought  against  an  officer,  or  a 
counterclaim  has  been  made,  in  an  action  brought  by  an  officer, 
as  prescribed  in  the  last  three  st^ctions,  another  action,  for  the 
same  cause,  shall  not  be  brought  against  the  members  of  the 
association,  or  any  of  them,  until  after  final  judgment  in  the  first 
action,  and  the  return,  wholly  or  partly  unsatisfied  or  unexecuted, 
of  an  execution  issued  thereupon.  After '  such  a  return,  the 
party  in  whose  favor  the  execution  was  issued,  may  maintain 
an  action,  as  follows: 

1.  Where  he  was  the  [plaintiff,  or  a  defendant  recovering  upon 
a  €K>iinterclaim,  he  may  fnaintain  an  action  against  the  members 
of  the  association,  or,  in  a  proper  case,  against  any  of  them, 
as  if  the  first  action  had  not  been  brought,  or  the  counterclaim 
had  not  been  made,  as  the  case  requires;  and  he  may  recover 
therein,  as  part  of  his  damages,  the  costs  of  the  first  action,  or 
«o  much  thereof,  as  the  sum,  collected  by  virtue  of  the  execution, 
was  insufficient  to  satisfy. 

2.  Where  he  was  a  defendant,  and  the  case  is  not  within  sub- 
division first  of  this  section,  he  may  maintain  an  action,  to  re- 
cover the  sum  remaining  uncollected,  against  the  persons  who 
conitM>sed  the  association,  when  the  action  against  him  was  com- 
menced, or  the  survivors  of  them. 

But  this  section  does  not  affect  the  right  of  the  person,  in 
whose  favor  the  judgment  in  the  first  action  was  rendered,  to 
enforce  a  bond  or  undertaking,  given  in  the  course  of  the  pro- 
ceedings therein. 

Psrt  of  id.,    f  4.  am'd;   L.   1853.  cb.    153. 

'  S  1923.  Thin   article    permlaalve;    effect    apon   statute    of 
Itmltationa. 

This  article  does  not  prevent  an  action  from ,  being  brought 
by  or  against  all  the  membecs  of  an  association,  except  as  pre- 
scribed in  the  last  section.  Where  an  action  is  brought  agamst 
the  members  of  the  association,  as  prescribed  in  subdivision  first 
of  the  last  section,  the  time  between  the  commencement  of  the 
action  by  or  against  the  officer,  and  the  return  of  the  first  execu- 
tion issued  upon  the  final  judgment  rendered  therein,  is  not  a 
IMirt  of  the  time  limited  by  law,  for  the  commencement  of  the 
second  action. 

flee  I  406,  ante. 

1.1624.  IVhen  objection  of  misnomer^  etc.,  of  parties 
not  available. 

Section  1818  of  this  act  applies  to  an  action  brought,  as  pre- 
scribed in  the  last  section  but  one,  against  the  members  of  any 
association,  which  keeps  a  book  for  the  entry  of  changes  in  the 
membershiu  of  the  association,  or  the  ownership  of  its  property; 
and  to  each  book  so  kept. 

See  L.   1S69.   ch.   157,  |  2   a  Edm.  426);   ale  >  Si   1813,   ante,  and  1943, 
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Actions  by  or  agc^inaf  certc^in  po^ntji,  town,  an4  municipal  offic^n. 

Bee.  19^.  Action  br  a  t«x  payer  agiMiwt  a  public  oipoer. 
lN6.  Aetlouj  by  cvrtain  Bpocll«d  e«l!o6n. 
!9:n.  Actions  agatntt  nucli  ofllcera. 
lliS.  T)ie  laat  iwo  BOCt}oua  ouaJlfle^. 
iW.  Dieslgnation  of  f»ocfa  omcent'itt  the  Bumm<nw,  eto. 
19%.  Successor  maT  bo  Rutotltuted. 
1^1.  Wti^n  »fapufiio(}  ^%hx^t  (^^x  i)ot  tf^  l||f||a. 

I  1925.  [Aw'a,  :^»»».]  4f^tfp||  |||r  a  taf  i;iM^9|r  W^^i^ft  i| 
piil>|io  ptttcqr. 

An  aotiou  to  obtain^  Judgm<$nt,  preY^ptiog  wa^t^  ut,  or  injqri 
to,  the  e»tttte,  fundn,  or  other  pcoptiirty  o|!  a  cpuiity,  tpwu,  city  or 
iucorpuratiMl  villagQ  uf  thi^  btatt;,  may  bu  maiutaiiit^  Ag»|i(st 
any  offlcor  thereof,  or  any  agent,  eomn^iissioqpr,  or  othi^r  uursoii, 
acting  in  its  behalf,  either  by  a  citi^f^n.  ru^idei^i  Iht^rtMu,  ur  by  a 
corporation  who  is  uHWBsad  tot  and  19  liable  tp  iiay,  pn  witiiia 
one  year  before  the  coiuptencemeut  of  the  actipD.  liag  paid,  n  ta^ 
therein.  This  section  does  not  affect  any  right  pi  ACtipii  |h  favor 
of  a  county,  city,  town,  or  incprporated  vilUgtii  or  any  public 
officer. 

L.  mi,  ch.  161,  f  1  (9  sain.  389);  L.  lb«,  cb.    S24. 

1  7  926.  [Am'd,  1897.]  Actions  by  certain  itpecf|l94  oSficra* 

An  action  or  special  proceeding  may  be  maintained,  by  \Jt^e 
trustee  or  trustees  of  a  school  district;  the  overseer  or  overseers  of 
the  poor  of  a  village,  or  city;  the  county  superinteudeiit  or  super- 
intoTideiits  of  the  poor;  or  the  supervisors  of  a  county,  upon  a 
contract,  lawfully  made  with  those  offlcfrs  or  their  predece».sors. 
in  their  official  capacity:  to  enforce  a  liability  created,  or  fl  duty 
enjoined,  by  law,  upon  those  officers,  or  the  body  represented  by 
them;  to  recover  a  penalty  or  a  forfeiture,  given  to  those  officers, 
or  the  body  represented  by  them;  or  to  recover  damages  for  an 
injury  to  the  property  or  rights  of  those  officers,  or  the  body 
represented  by  them;  although  the  cause  of  action  accrued  before 
the  commencement  of  their  term  of  t>ffice. 

2  R.  B.  47 ^  i  93  (2  Edm.  494);  L.  1897,  ch.  902.    In  effect  Bept.  1.  IBK. 

I  1927.  ActlonM  anratniit  anclt  ofBcera. 

An  action  or  special  proceeding  may  be  maintained,  agaipst  any 
of  the  ottlcers  specified  in  the  last  section,  upon  any  cause  of 
action,  whi(>h  accrues  against  them,  or  has  accrued  against  thcnr 
predecessors,  or  upon  a  contract  made  by  their  predecessors  hi 
their  official  capacity,  and  within  the  scope  of  their  authority. 

Id.,  i  96. 

f  1928.  The  Innt  two  •eotlons  4iiallfle4« 

The  last  two  sections  do  not  apply  to  a  case,  where  it  is  spe- 
cially prescribed  by  law,  that  an  action  may  be^  maintained,  by 
or  against  the  body,  represented  by  an  officer  designated  in  those 
sections;  but.  in  such  a  case,  the  prosecution  or  defence  of  the 
action,  as  the  case  may  be.  must  be  conducted  by  the  persons 
then  in  office,  who  represent  that  body. 

^.  S.  4i9,  I  94.  «l.|j»> 
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§  19£9.  DeMlRTuatfon  of  ancli  offlcers  In  the  siiniinonfi,  etc. 

In  an  action  or  special  proceediug,  brought  pursuant  to  section 
19:26  or  section  1927  of  this  act,  the  officer,  by  or  against  whom 
it  is  brought,  must  be^described  in  tlie  summons,  or  other  process 
by  which  it  is  commenced,  and  in  the  subsequent  proceedings 
therein,  by  his  individual  name,  with  the  addition  of  his  official 
title.  An  objection,  growing  out  of  an  omission  to  join  any 
officer,  who  ought  to  be  joined  with  the  others,  must  be  taken 
by  the  answer,  or,  in  a  special  proceeding,  before  the  close  of  the 
cflso,  on  the  part  of  the  defendant;  otherwise  it  is  waived. 

Id  ,   IS  03,  00  and  00,  am'd  and  consolldftted. 

f  1930.  SncceRMor  may  lie  fmltBtltuted. 

lu  such  an  action' or  special  proceeding,  the  court  must,  in  a 
pro|>er  case,  substitute  a  successor  in  otlice,  in  place  of  a  person 
made  a  party  in  his  official  cnpncity,  who  hns  died  or  censed  to 
hold  office;  but  such  a  successor  shall  not  be  substituted  ns  a 
dorendant,  without  his  consent,  unless  at  least  fourteen  days' 
notice  of  the  application  for  the  substitution,  has  been  personally 
served  upon  him. 

Id.,   if  100  and  101,   am'd. 

3   1031.  When  execution  aorninst  ofDcer  not  to  laaiie. 

An  execution  cannot  be  issued  upon  a  judgment  for  a  sum  of 
money,  renden^d  against  an  Dfficer  in  an  action  or  special  pro- 
ceeding brought  by  or  against  him,  in  his  official  capacity,  pursu- 
ant to  this  article;  except  where  it  is  rendered  ngainst  the 
trustee  or  trustees  of  a  school  district,  or  the  commissioner  or 
commissioners  of  highways  of  a  town.  In  either  of  those  cases, 
nu  execution  may  be  issued  against  and  be  collected  out  of  the 

KropertT  oi  the  officer,  and  the  sum  collected  must  be  allowed  to 
im,  in  the  settlement  of  his  official  accounts,  except  as  otherwise 
specially  prescribed  by  law. 

Id.,  IS  107  and  106,  am*d. 
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article:  third. 

Actions  and  rights  of  action  against  and  between  joint  debtors. 

Sec.  1932.  Judgment   against  defeudanto   Jointly   indebted,    when   all   are  not 
served. 

1033.  EHTeot    of    nuch    judgment. 

1034.  Kxecutlon ;  Indorsement  thereupon. 
1035.1  How   ooliected. 

1936.  Judgment,    bow  docketed ;    eflTect   of  docketing. 

1037.  Action  to  charge  defendants  not  personally  summoned. 

1038.  Complaint  In  such  action. 
1030.  Answer. 

1040.  Provisional   remedies. 

1041.  Judgment. 

1042.  Joint  debtors  may  coraiMHind  separately.     Mode  and  effect. 

1043.  Satisfying  judgment. 

1044.  Rights  of  tho  debtors  not  released. 

1045.  Action  against  perNons  engnge«l  In  transportation. 
104B.  When  partner  not  sued  remains  liable. 

1047.   Continuance  of  partnership  business  during  action   for  aocoonting, 
etc. 

S  lOaa.  Jadsrment  asalnat  defendants  Jointly  Indebted, 
wlien  all  are   not  aenred. 

In  an  action,  wherein  the  complaint  demands  jud/rmeut  for  a 
Bum  of  monej  agrainst  two  or  more  defendantb,  alleged  to  be 
jointly  indebted  upon  contract,  if  the  summons  is  served  upon 
one  or  more,  but  not  upon  all  of  the  defendants,  the  plaintiif  may 
proceed  against  the  defendant  or  defendants,  uDon  whom  it  is 
serred,  unless  the  court  otherwise  directs;  and,  if  be  recovers  final 
judgment,  it  may  be  taken  against  all  the  defendants  thus  jointly 
mdebted. 

Co.  Ptoe.»  I  136,  anbd.  1.    See.  alao.  §  1030.  post. 

f  1088.  BSflect  of  sneli  Jndism&ent. 

Such  a  judgment  is  conclusive  evidence  of  the  linbility  of  each 
defendant,  upon  whom  the  summons  was  personally  served,  or 
who  appeared  in  the  action.  Where  it  is  taken  n gainst  a  defend- 
ant, upon  whom  the  summons  was  served  by  publication,  or  .vith- 
out  the  State,  pursuant  to  an  order  for  that  purpose,  it  has  the 
effect  as  against  that  defendant,  specified  in  section  445  of  this 
act.  As  against  such  a  defendant,  who  is  allowed  to  defend  after 
judgment,  or  as  against  a  defendant  not  summoned,  it  is  evidence 
only  of  the  extent  of  the  plaintiff's  demand,  after  the  liability  of 
that  defendant  has  been  established,  by  other  evidence. 

2  B.  S.  877,  i  2  (2  Edm.  891).    See  S  1278,  ante. 

§  1034.  ISzecntlon)  Indorsement  tlierenpon. 

An  execution  upon  such  a  judgment  must  be  issued,  in  form, 
against  all  the  defendants;  but  the  attorney  for  the  judgment 
creditor  must  indorse  thereupon  a  direction  to  the  sheriff,  contain- 
ing the  name  of  each  defendant,  who  was  not  summoned,  and  re- 
stricting the  enforcement  of  the  execution,  as  prescribed  In  the 
next  section. 

14..  I  8. 

i  1986.  How  collected. 

An  execution  against  the  person,  issued  upon  such  a  judgment, 
shall  not  be  enforced  against  the  person  of  a  defendant,  whose 
name  is  so  indorsed  thereupon.    An  execution  against  property 
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issued  apon  such  a  judgment,  shall  not  be  levied  unon  the  sole 
Ijroperty  of  such  a  defendant;  but  it  may  be  collected  out  of  per- 
sonal property  owned  by  him,  jointly  with  the  other  defendants, 
who  were  summoned,  op  with  any  of  them;  and  out  of  the  real 
and  personal  property  of  the  latter,  or  of  any  of  them. 

2  B.  S.   377,  I  4. 

I  1830*  Jndfrment,  Ko^vr  docketed  |  elTeet  of  doclcetia'V* 

Where  a  judmnent  has  been  taken,  as  prescribed  in  section  1932 
of  this  act,  the  clerk,  with  whom  the  judgment-roll  is  filed,  must 
write  upon  the  docket,  opposite  or  under  the  name  of  each  defend- 
ant, upon  whom  the  summons  was  not  served,  the  words,  "  not 
summoned; "  and  n  like  entry  must  be  made  by  each  county  clerk, 
with  whom  the  judgment  is  afterwards  docketed.  The  judgment 
does  not,  by  virtue  of  its  being  docketed,  bind  any  real  property, 
or  chattel  reftl,  owned  by  such  a  defendant.  But  this  section  does 
not  aifect  the  plaintiff's  right  of  action,  to  charge  the  judgment 
apon  any  real  property. 

S    1037.   Action    to    eharare     defeadanta     not    personally 


After  the  recovery  of  a  judgment  against  joint  debtors,  as  pre- 
scribed In  section  1{K32  of  this  act,  an  action  may  be  maintained  by 
the  judgment  creditor,  against  one  or  more  of  the  defendants, 
who  were  not  summoned  in  the  original  action,  to  procure  a 
judgment,  charging  his  or  their  property  with  the  sum  remaining 
unpaid  upon  the  original  judgment 

Oo.  Proc.,  I  87S. 

i  1988.  Complaint  In  snelt  action. 

The  complaint  in  such  an  action  must  be  verified;  must  contain 
an  allegation  that  the  judgment  has  not  been  paid;  and  must  stat^ 
the  sum,  remaining  unpaid  thereupon,  at  the  time  of  the  verifica- 
tion. 

Id.,  I  878,  am'd. 

I  IfNIO.  Aaavirer. 

The  defendant's  answer  is  restricted  to  defences  or  counteiv 
claims,  which  he  might  have  made  in  the  original  action,  if  the 
summons  therein  had  been  served  upon  him,  when  it  was  first 
served  upon  a  defendant  jointly  indebted  with  him;  objections  to 
the  judgnient;  and  defences  or  counterdaims,  which  have  arisen 
since  it  was  rendered. 

Id.,  9  379,  am'd.    See  H  416  and  938,  ante. 

f    1940.   Provisional    remedies. 

For  the  purpose  of  obtaining  an  order  of  arrest,  an  injunction 
order,  or  a  warrant  of  attachment,  the  action  is  regarded  as  being 
founded  upon  the  contract,  upon  which  the  original  judgment  was 
recovered. 

S  1941,  Jndffment. 

Where  the  judgment  is  in  favor  of  the  plaintiff,  it  must  de- 
termine the  sum  remaining  unpaid  noon  the  original  judgment; 
and  it  may  be  docketed,  and  an  execution  may  be  issued  there- 
upon, as  if  it  was  a  judgment  for  the  sum  so  remaining  unpaid, 
and  the  costs,  if  any.    Costs  must  be  awarded,  as  if  the  action 
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was  brought  upon  the  origiual  coutract,  and  the  sum  so  remain- 
mg  unpaid  had  been  recovered  therein. 

Co.  Proc.,   I  380,  ara'd. 

§  1042.  [Repealed  by  L.  1909,  ch.  17.  See  Consolidated  Laws, 
lit.  Debtor  and  Creditor  Law,  §§  230,  231.] 

S   1048.    [Aiii*d,    190U.]       SntiMfylnff   Jadirment. 

An  instrument  specified  in  section  two  hundred  and  thirty  ot 
the  debtor  and  creditor  law  is  deemed  u  satisfaction  piece,  for 
tlie  purpose  of  dlHcbarginK,  as  prescribed  in  section  twelve  hun- 
dred and  sixty  of  this  act,  the  docket  of  a  judj;ment,  recovered 
upon  an  indefitednc  ss  released  or  discharged  thereby,  as  far  as 
the  judfiment  affects  the  compounding  debtor.  Where  the 
docket  of  a  judgment  is  discharged  thereupon,  a  special  entry 
must  be  made  upon  the  docket,  to  the  effect,  that  Uie  judgment 
:s  satisfied,  as  to  the  compounding  debtor  only. 

Pnrt  of  1(1.,  S  2.  Aui'd  by  i..  1909,  ch.  810.  In  effect  May  7.  1900. 
SkH>   8    12U0,   ante. 

§  1044.  [Itepealed  by  L.  1900,  ch.  17.  Sec  Consolidate<l  Laws, 
tit.  Debtor  and  Creditor  l^iw,  §§  232,  233.J 

%  1045.  Action  aflrnlnnt  pernotis  etifvaffed  In  tranniiortif 
tion. 

In  an  action  brought  against  one  or  more  per.«*on8,  engage*!  n« 
a  joint-stock  association,  partnership,  or  otherwise,  in  the 
periodical  transportation  of  passengers  or  property,  an  obje<-tiou 
to  any  of  the  proceedings  cannot  be  taken,  by  a  person  properly 
made  a  defeudant,  on  the  ground  that  the  plaintiff  had  inintvl 
with  him,  as  a  defen«lant,  a  person  not  jointly  engaged  with  him 
in  that  business,  or  on  the  ground  that  the  plaintiff  has  failed 
so  to  join  with  a  person  so  jointly  engnged;  unless  the  persons 
so  engaged  have  at  least  thirty  days  before  the  eomraencement 
of  the  action,  filed  in  the  clerk's  olflce  of  each  county,  in  whieh 
they  transport  i)assengers  or  property,  a  stntement  showinjc  th»» 
names  of  all  of  them.  A  statement  so  filed,  is  conclusive,  for 
the  purposes  specified  in  this  section,  as  against  the  persons 
filing  it,  until  thirty  days  after  tiling,  in  like  manner,  a  neiiv 
statement,  sliowing  a  change  of  int(»iTst. 

I..    IS.'IO.   ch.   .^sr.    (J   Rdin.   021),   nm'd. 

9  104CI.  liVlien    partner    not    sued   remaflnii   liable. 

Where,  for  any  cause,  one  or  more  partners  have  not  been 
joined  as  defendants  in  an  action  upon  a  partnership  liability. 
and  final  judgment  has  been  taken  against  the  persons  made 
defendants  therein,  the  plaintiff,  if  the  judgment  remainii  un- 
satisfied, may  maintain  a  separate  action  upon  the  same  do- 
Uiand,  against  lach  tmiitted  partner,  setting  forth  in  the  com- 
plaint Uie  facts  specified  in  this  section,  as  well  as  the  facts 
constituting  his  can*<e  nf  action  upon  the  demand. 

Co.    rr(K\,    i   i:iO.   SUM.   4,   am'd. 

%  1047«  Contlnnnnce  of  iinrtnernhlp  Itniilnens  llllt*lnit 
action    for   nooonntinffr,   etc. 

In  an  action  l)rongl)t  to  dissolve  a  partnersliip,  or  foy  an  a<*« 
connting  between  jjartnors.  or  alTecting  the  continued  prosecution 
of  the  business,  the  court  may,   in   its  discretion,  by  order,  au- 
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thorize  the  partnership  business  to  be  continued,  during?  the 
pendency  of  the  action  by  uqt^.or  more  Of  the  partners,  upon 
their  executing  and  fllmlf  witn  the  clbrk  an  undertakiuf?,  in  such 
a  sum  and  with  tuch  sureties  as  the  prder  prescribes,  to  the 
liffect  that  tBe#  wiU  dbey  All  ordfel-s  6t  the  bbtirt,  in  the  ai'tidii; 
and  porforui  all  things  which  the  judgment  thereiii  requires 
thenl  td  iiefroMti.  The  bbiirt  inay  tin  pose  such  otlicr  conditions 
as  it  deems  proper,  and  it  may  in  its  discretion  at.  any  time 
thereafter  require  a  new  unubrtaking  ro  be  given.  The  court 
may  also  ascertain  the  rttltie  «t  tht  llrirttifet-shit)  pl*bperty,  rtnd 
of  the  interest  of  the  respective  partners  by  a  reference  or 
otherwise,  and  may  direct  an  ftccbtinting  between  any  of  the 
partners:  and  the  judgment  may  make  such  provision  for  the 
payment  to  the  t'etiHng  liaftufeW,  for  theit-  ItUerest,  and  with 
respcH't  to  the  rights  of  creditors,  the  title  to  the  partnersldn 
property,  and  otherwise;  as  jitstlce  fei^nirea,  with  or  without 
the  appointment  of  a  receiver,  dr  a  sale  ot  the  partbersbip 
protJorty. 
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CHAPTER  XVL 

t 
Actions  in  Behalf  of  the  People  and  Special  Proceed- 
ings Instituted  in  Their  Behalf  by  State  Writ 

TITLE    I.— Action!  In  Behalf  of  the  People. 

TITLE  II.— BpecUl  Proeeedlnss  Instltn&ed  by  Stmto  Writ. 

TITLE  I. 

Actions  in  behalf  of  tlie  people. 

▲xtide  1.  Action  againat  the  usurper  of  an  office  or  franehlae. 
2.  Action  to   vacate  lettera-patent. 
8.  Action    for    a    fine,    penalty    or    forfeiture,    or   upon    a     forfeited 

recognizance. 
4.  Certain   actions,    founded   upon  the  spoliation,   or  other 

pnatlon  of  public   property. 
0.  Action  to  recover  property  escheated,  or  forfeited  for  ti 
6.  Miscellaneous  provisions  relating  to  actions,  etc.,  In  behalf  of  the 

people. 

ARTICIiS  FIRST. 

Action  against  the  usurper  of  an  office  or  franchise. 

Sec.  lOi.^.  Attorney-general  may  maintain  action. 

194&.  Proceedings  when  complaint  names  rightful  Incumbent. 

1960.  Action  triable  by  jury. 

1961.  Assumption  of  office  by  person  entitled. 

1962.  Proceedings  to  obtain  books  and  papers. 

1963.  Damages;  how  recovered. 

1964.  One  action  against  several  persons. 
1966.  When  Injunction  may  be  granted. 

1966.  Final  Judgment  in  action  for  usurping  office,'  etc. 

I  1948.  Attorney-veneral  may  mstlntaln  »etiOA. 

The  attorney-general  may  maintain  an  action,  upon  his  own 
information,  or  upon  the  complaint  of  a  private  person,  In  either 
of  the  following  cases: 

1.  Against  a  person  who  usurps,  intrudes  into,  or  unlawfully 
holds  or  exercises  within  the  State,  a  franchise  or  a  public  office, 
civil  or  military,  or  an  office  in  a  domestic  corporation. 

2.  Against  a  public  officer,  civil  or  military,  who  has  done  or 
suffered  an  act,  which  by  law  works  a  forfeiture  of  his  office. 

3.  Against  one  or  more  persons  who  act  as  a  corporation, 
within  the  State,  without  being  duly  incorporated;  or  exereiies 
within  the  State,  any  corporate  rights,  privileges  or  franchisaa, 

not  granted  to  them  by  the  law  of  the  State. 

4.  £Addea,   ItiWii  sraa'd,   lOO^.] 

Against  a  foreign  corporation  which  exercises  within  the 
state  any  corporate  rights,  privileges  or  franchises,  not  granted 
to  it  by  the  law  of  tliia  state;  or  which  within  the  state,  has 
violated  any  provision  of  law.  or,  contrary  to  law.  has  done 
or  omitted  any  act,  or  has  exercised  a  privilege  or  franchise. 
not  conferred  upon  it  by  the  law  of  this  state,  where,  in  a 
similar  case,  a  domestic  corporation  would,  in  acc'ordance  with 
se<'ti<»ii  one  hundred  and  thirty-one  of  the  general  eon>orntion 
law,  l.e  liable  to  an  action  t(»  vacate  its  charter  and  tu  animl 
its  cxlsteuce;  or  which  exercises  within  the  state  any  corporate 
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rildits,  privileKes  or  franchiseH  in  a  manner  contrary  to  the  pub- 
lic policy  of  the  state. 

Co.  Proc.,  I  432;  2  R.  S.  581.  |  28  (2  Edm.  603);  L.  1896,  ch.  962. 
Am'd  by  L.  1909,  ch.  65,  |  8.  See  note  65  of  notes  of  Board  of  Statutory 
CoDtfolldatloD  at  end  of  code. 


I    1940.  Proceeding*     ^rlaen     complatnt     nAme*     rl^btfvl 
imewnabent. 

In  an  action,  brooght  as  prescribed  in  the  last  section,  for 
nsurptniTt  intruding  into,  nnlawfully  holding,  or  exercising  an 
oflice,  the  attorney-general,  besides  stating  the  cause  of  action 
in  the  complaint,  may.  in  his  discretion,  set  forth  therein  the 
name  of  the  person  rightfully  entitled  to  the  office,  and  the  factn 
showing  his  right  thereto;  and  thereupon,  and  upon  proof,  by 
affida.Tit,  that  the  defendant,  by  means  of  his  usurpation  or 
introsion,  has  received  any  fees  or  emoluments  belonging  to  the 
office,  an  order  to  arrest  the  defendant  may  be  granted  by  the 
court,  or  a  judge.  The  provisions  of  title  first  of  chapter  seventh 
)f  this  act  apply  to  such  an  order,  and  the  proceedings  thereupon 
and  subsequent  thereto,  except  where  special  provision  is  other- 
wise made  in  this  title.  For  that  purpose,  the  order  is  deemed 
to  haye  been  made  as  prescribed  in  section  540  of  this  act.  Judg- 
ment may  be  rendered  upon  the  right  of  the  defendant,  and  of 
the  party  so  alleged  to  be  entitled;  or  only  upon  the  right  of  th^ 
def^idant,  as  justice  requires. 

Go.  Proc.,  H  4»  and  436;  2  B.  S.  682,  U  86  and  81  (2  Bdm.  608),  am'd 

}  1M(0.  Aetloa  triable  1»r  Jvry. 

An  action  brought  as  prescribed  in  this  article  is  triable,  of 
course  and  of  right,  by  a  jury,  in  lilce  manner  as  if  it  was  an 
action  specified  in  section  968  of  this  act,  and  without  procuring 
an  order,  as  prescribed  in  section  970  of  this  act. 


I  1861«  Asaumptioa  of  oflioe  by  pemon  entitled. 

Where  final  judgment  is  rendered,  upon  the  right  and  in  favor 
if  the  person  so  alleged  to  be  entitled,  he  may,  after  taking  the 
oath  of  office,  and  giving  an  official  bond,  as  prescribed  by  law, 
take  upon  himself  the  execation  of  the  office.  He  must,  imme- 
diately thereafter,  demand  of  the  defendant  in  the  action,  de- 
livery of  all  the  books  and  papers  in  the  custody,  or  under  the 
control,  of  the  defendant,  belonging  to  the  office  from  which  the 
defendant  has  been  so  excluded. 

Go.  Proc..  8  487;  2  R.  8.  682,  f  82  (2  Edm.  668). 

g  108S*  Proeeedinars  to  obtain  books  and  pnpers. 

I^f  the  defendant  refuses  or  neglects  to  deliver  any  of  the  books 
3r  papers,  demanded  ns  prescribed  in  the  last  section,  ho  is 
guilty  of  a  misdemeanor;  and  the  same  proceedings  must  be  taken 
to  compel  the  delivery  thereof  ns  are  now  or  shall  hereafter  be 
prescribed  by  Isw,  where  a  person  who  has  held  an  office  refupes 
or  neglects  to  deliver  the  official  books  or  papers  to  his  successor. 

U..  i  -^88.  and  2  R.  S.  582,  {83.    See  |  1323.  ante. 

3  1968.  [Anft*d,  1884.]    Damnffest  bofr  recovered. 

Where  finsl  judgment  hsR  been  rendered,  upon  the  right  and 
in  favor  of  the  person  so  alleged  to  be  entitled,  he  may  recover, 
by  action,   again8t  th?  defendant,   the  damages   which  he  hag 
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8«8t«ioed  ill  consequence  of  the  4efen4AQVs  psurufttlon,  U»trnwoff 
into,  unlawful  holding,  or  exercise  of  the  o^q^*    . 

Op.  Proc.,  I  488:  nl^.  2  &.  0.  |^%  H  84-96. 

§  1954.  One  action  ag-ainBt  seireral  persons. 

Where  two  of  fliore  persons  clajm  tp  l^p  ?i»fiflfi4  tQ  tl^fi  ffP^ 
oflOfce  or  franchise,  tne  attorhey-goneral  may  bring  th^  action 
against  all,  to  determine  their  respective  rights  theretril 

Id.,  t  440;  2  R.  8.  682.  f  4^. 

^   I   1066.   [Am'd»   1S04I.]    DITken  Injn^otlon  mar  1»«  wanted. 

,  in  an  action,  broqght  (is  prescribed  in  subdivision  third  or  foiirth 
of  section  nineteen  hundred  ana  forfj'-eight  of  IMil  oct,  the  flna! 
judgment,  in  fnvor  of  the  plaintiff,  iprttst  tlefRetunlly  restfntn 
the  defendant  or  defendants  froni' the  comniisK|Oti  or'contihUA>)(>c 
of  the  act  or  acts  complained  of.  A  temporary  ipj^udtioti  to 
restrain  the  commission  ot  continuance  ther^i^f  may*  be  trtantedf 
upon  proof,  ]}y  affidavit,  that  th&  deienddntor  dctf^ndants  hare 
violated  any  of  the  pirotisions  of  either  of  the  paiU  subdlTiiion* 
third  OP  fourth  of  section  nineteen  hupdred  and  forty-eiffht 'of 
this  act  The  provisions  of  title  second  ot  (Chapter  seventh  of 
this  abt  apply  to  such  ai  temporary  ioj'upction.  and  the  procc^tngfi 
thereupon,  cscept  where  prbvision  id  oth^rvVise  tnade  in  this  title. 
For  that  purpole,  the  ipjnnctioh  order  is  deemed  to  baniB  been 
granted  as  prescribed  in  section  six  hundred  and  three  or  this  ^tt 
In  the  trial  of  an  action  brought  as  Dresqribe4  in  snhflirisiooi 
third  or  fourth  of  section  nineteen  nunarod  and  forty-eight  of 
this  act,  a  party  or  a  witness  i^  not  ^^pl^lgd  IProm  |U|$w^rM^  ^ 
question  oi^  the  ground  that  such  ijhswer  wjil  tcnp'tp'pcniiilij^ 
him;  but  such  answer  cannot  he  usodaS  evjdobce  .iljalnsf  Ztc 
person  so  apswering,  in  a  criminq.1  action  j^r  crimmnl  prpccc<Jj»jJ. 

2  R.  S.  4€g,  I  31  apd  part  of  f  32  (2  Earn!  43^'} '|*.  iSflC,  f*.'Qp3.'  Ip  effect 
May  28,   1896.    See  S  I04fi,  subd!  W,  ant¥.  "T*     ■    ., ,  r    .     n*  "^    i^     .r     ^ 

I  1956.  F|»»l  Jodflrinemt  |n  aotlon  tow  m«nr»tw  ofllae,  etf. 

(n  any  otb^r  actiPQt  brought  as  prescribed  in  this  article,  where 
a  defendant  'm  adjpdgod  tp  b0  guilt;^  df  nptirping  or  intrndlnj^ 
into,  or  unlawfully  hoI(|lng  or  etorcisinff  an  pffioc^,  frahcHtoe  or 
privilege,  final  judgment  must  be  ren(}eredt  ousting  and  exdndiag 
him  therefrom,  anfl  In  favor  of  the  popple  or  the  relator:  ap  tSit 
case  requires,  for  the  costs  of  the  nct^on.  Ab  a  part  tit  ttie  final 
judgment,  the  court  may,  in  it?  discretion,  also  nwar'd,  that  the 
defendant,  or,  where  there  are  tv^ro  or  more  ^lofenoatiti.  that  ooe 


or  more  of  them  pay  tp  tbft  PPPPlP  n   fipn.   not  <t9PQNiQf  t«0 
thousand  dollars.     The  jndjErraent  for  the  nno  may  be  docKeted, 
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ARTICLB   SECOND. 

Action  to  vacate  letters-patent. 

Sec.  1967.  Wben   attorney-general   may   maintain  action. 
18&8.  Action   triable  by  jury. 
1958.  iyiuy  of  Judgment-roll  to  be  flled.    etc. 
1900.  Transcript  to  be  uent  to  county  clerk,   etc. 

S  ld67.  IVlien  attorney-veneral  wmy  mointAin  action. 

The  attorney-general  mny  maintain  an  action  to  vacate  or 
annul  letters-patent,  granted  by  the  people  of  the  State,  in  eitlier 
Qt  t)ie  foUowiug  cases:  , 

1.  Where  they  were  obtained  by  means  of  a  fraudulent  sug- 
gestion, or  concealment  of  a  material  fact,  made  by,  or  with  the 
knowledge  or  consent  of,  the  person  to  whom  they  were  issued. 

2.  Where  they  were  issued  in  ignorance  of  a  material  fftct,  or 
thr  mgh  mistake. 

3.  Xybere  the  patentee,  or  those  claiming  under  him,  have 
done  or  omitted  An  act,  in  violation  of  the  terms  and  conditions 
upon  wl.ch  the  letters-patent  were  granted,  or  have,  by  any 
other  means,  forfeited  the  interest  acquired  ilnder  the  same. 

Whenever  the  ottorney-general  has  good  reasor  to  believe  that 
any  act  or  omission,  specified  in  this  section,  can  be  proved,  and 
that  the  person  to  be  ma4e  defendant  ha$  po  $(ifi|piei|t  legal 
defence,  he  must  commence  such  an  action. 

Co.   Pro<;.,  I  433. 

S    1058.   Action    triable   by   Inry. 

Ad  action,  brought  as  prescribed  in  this  article,  is  triable,  of 
course  and  of  rlgut.  by  a  jury,  as  if  It  was  an  actiop  specified 
in  section  9CS  of  tnis  act,  and  without  procuring  an  order,  ap 
prescribed  in  sectiop  97P  of  this  act. 

3«e  I   1060.  pnt^. 

I  1050.  Copy  of  J  ad  Arm  en  t-r  oil  to  be  filed,  etc. 

Where  final  judgment,  vacatii^g  or  annulling  letters-patent,  is 
rendered  in  an  action,  brought  as  prescribed  in  the  last  section, 
the  attorney -general  mnst  cause  a  copy  of  the  judgment-roli  to 
bq  forth viitji  filed  |n  the  office  of  the  secretary  of  State;  who 
must  mike  (\n  entry  in  the  records  of  the  commissioners  pf  the 
land  omce  stating  the  substance  and  effect  of  the  judgment, 
and  the  time  when  the  judgment-roll  was  filed.  The  reni  prop- 
erty, prnnted  by  those  letters-patent,  may  thereafter  be  disposed 
if  by  the  eommissloners  of  the  land  of'lco,  as  if  the  letters-patent 
if^fj  j\Qt  t^een  issoed. 

Co.  Vror..  $  446.  and  part  of  8  446,  am'd  and  consolidated;  2  R.  8.  680,  H  24 
^nd  25  (2  Rdm.  001). 

i  IfNtO.  Traniicrlpt  to  be  semt  to  eovntr  elerlc,  ete. 

Immediately  after  making  the  entry  pri^scribed  In  the  last 
section.  t|ip  secretary  of  State  mnst  transmit  a  certified  tran- 
PTipt  thereof  to  the  clerk,  or  the  register,  as  the  case  requires. 
of  each  county,  in  which  fhe  real  property  affected  by  the  indg- 
ment  is  situated.  The  clerk  or  register  must  file  it:  and,  if  the 
let ters-pn tent  are  reeordeif  in  hfs  office,  he  mnst  note  the  con- 
teiitfi  of  t1)e  transcript  in  the  margin  of  the  zecord. 

h,  IM,  eb.  no.  I  1  (4  Mm.  488). 


ii  1901-66  ACTIONS  IN  BEHALF.  cl6, 1 1,  a.  I 

article:  third. 

Action  for  a  fine,  penalty ^  or  forfeiture,  or  upon  a  forfeited  rccoff' 

nizance. 

Bee.   1061.  When  action  cnnnot  be  mnintalDcd. 
11>G2.  Action  for  forfi-iluie,  etc. 
11)63.  Money  recovfre<l:   huw  dlHposcd  of. 

1064.  Certain  proccedlngrs  in  the  action  regulated. 

1065.  Ki cognisance;    how   forfeited. 

1006.  Art  ten  on  rccogDlsance. 

1007.  Money    received  by    dlKtrlct-attorney;  how  dispowd  oC. 
1068.  Dlatrict-attorucy  to  reader  account. 

1  1001«  [Am'dy  1895.]    liVlieit  action  canitot  be  maintained* 

Whenever,  by  the  decision  of  the  appellate  division  of  th« 
supreme  court,  u  construction  is  given  to  a  statute,  an  act  done, 
in  good  faith,  and  in  conformity  to  that  construction,  after  the 
decision  was  made,  and  before  a  reversal  thereof  by  the  court 
of  appeals,  is  so  far  valid,  that  the  parly  doing  it  is  not  liabl«> 
to  any  penalty  or  forfeiture,  for  an  act  that  was  adjudged  lawful 
by  the  decision  of  the  court  bel(»w.  But  this  section  does  not 
control  or  affect  the  decision  of  the  court  of  appeals,  upon  an 
appeal  actually  taken  lefore  the  reversal. 

2  R.  S.  002.   I  GO  (2  Edm.  624).  aniM;  L.  1805,  ch.  040. 

I  18G2.  Action  for  forfeiture,  etc. 

Where  real  or  personal  property  has  been  forfeited,  or  a  pen- 
alty incurred,  to  the  people  of  the  State;  or  to  an  officer,  for 
their  use,  pursuant  to  a  provision  of  law,  the  attorney -general, 
or  the  district-attorney  of  the  county  in  which  the  action  is 
triable,  must  bring  an  action  to  recover  the  property  or  penalty, 
in  a  court  having  jurisdiction  thereof.  Where  the  supreme 
court  and  a  justice's  court  have  concurrent  jurisdiction  of  the 
action,  it  may  be  brought  in  either,  at  the  election  of  the  at- 
torney-general or  district-attorney.  A  recovery  in  such  an  ac- 
tion bars  a  recovery,  in  any  other  action,  brotight  for  the  same 
cause. 

Sec  Co.  rroo..  |  447;  2  R.  8.  4R1/  |  3  (2  Edm.  R03). 

§  1003.  Money  recovered}  how  disposed  of* 

Money  recovered  in  such  an  action,  which  is  not  otherwise 
specially  granted  or  appropriated  by  law,  must,  when  collected, 
be  paid  into  the  treasury  of  the  State. 

See,  al8o,  Id.,  R.  S.,  I  8. 

I  1964.  Certain  proceedinirs   in  the  action   rewlated. 

Sections  1897  and  189R  of  this  not  apply  to  an  action,  brought 
as  prescribed  in  the  last  two  sections. 
See  if  7  and  15.  R.  S. 

I  1065.  Recoirnizance  I  how  forfeited. 

Where  the  condition  of  a  recognizance  is  broken,  an  order  of 
the  court,  directing  the  prosecution  of  the  recognizance,  is  a 
sufficient   forfeiture   thereof. 

M.,  8  31. 

§  1006.  (Am'd»  inOO.l     Action  on  recofrnisanee. 

Where  a  recognizance  to  the  people  is  forfeited,  and  the  dis- 
trict attorney  of  the  county  in  which  it  was  taken,  brings  an 


c  16, 1. 1,  a.  3  OF  THE  PEOPLE.  §§  1967-68 

action  to  recover  the  penalty  thereof,  it  is  not  necessary,  in  such 
an  a<*tion,  to  allege  or  prove  any  damages,  by  reason  of  the 
breach  of  the  condition;  but  where  the  people  are  entitled  to 
jud^rment  therein,  they  must  have  judgment  absolute,  for  the 
penalty  of  the  reco^izance. 

2  R.  a  481.  f  29,  am'd.  Sec  |  286.  ante,  and  L.  1878.  ch.  370.  Am*d 
br  L.  1900,  ch.  65.  Also  partly  repealed  by  L.  1009,  ch.  10.  See  Consolidated 
Laws.  tit.  County  Law,  f  201.  Soe  note  00  of  notes  of  Board  of  Statutory 
Coosolldatlon  at  end  of  code. 

U  1067-1068.  [Repealed  by  L.  1909,  ch.  16.  See  Consolidated 
Laws,  tit.  County  Law,  §  201. ] 
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§§  1069-71  ACTIONS  IN  BEHALF  c.  16, 1. 1.  a.  4 

▲rtici^b:  fourth. 

Otrtain  cusiions,  founded  upon  the  spoliation,  or  other  misapprch' 

priation  of  pubhc  property, 

S«o.  ;960.  Action  in  court  of  the  Statp  for  public  fandt  illegaUy  obuioed, 
conyerted,  etc 
1970.  Stay  of  other  domestic  gctlous;  partlef  thereto  to  be  brought   In. 
lOTl.  ACtioDB,   etc.,   In   foreign   courts. 

1972.  Money,  damages,  etc.,  Test  In  people,  on  commencement  of  action. 
1978.  Limitation  of  action. 
19T4.  Ultimate  dispoBition  of  proceeds  of  action   In  court  of  the  State. 

1975.  Id.;   upon  petition  of  corporation,  itc^  figgfikr^. 

1976.  Attorney-general  muat  bring  ttf:tion. 

f  1960.  Action  In  court  of  the  State  for  public  fnnda 
lllevAllsr  obtained,  converted,  etc. 

Where  any  money,  funds,  credits,  or  other  property,  held  oc 
owned  by  the  State,  or  held  or  owned,  ofiBcially  or  otherwise,  for 
or  in  behalf  of  a  governmental  or  other  public  interest,  by  a 
domestic  municipal,  or  other  public  corporation,  or  by  a  board, 
officer,  custodian,  agency,  or  agent  of  the  State,  or  of  a  city, 
county,  town,  village  or  other  division,  subdivision,  department,  or 
portion  of  the  State,  has  heretofore  been,  or  is  hereafter,  without 
right  obtained,  received,  converted,  or  disposed  of,  an  action  to 
recover  the  same,  or  to  recover  damages,  or  other  compensation, 
for  so  obtaining,  receiving,  paying,  converting,  or  disposing  of  the 
Fame,  or  both,  may  be  maintained  by  the  people  of  the  State,  in 
any  court  of  the  State  having  jurisdiction  thereof,  although  a  riipht 
of  action  for  the  same  cause  exists  by  law  in  some  other  public 
authority,  and  whether  an  action  therefor,  in  favor  of  the  latter 
is  or  is  not  pending,  when  the  action  in  favor  of  the  people  ia 
commenced. 

L.  1876,  ch.  49,  |  1.     See  ifi  649,  887  and  789,  ante. 

9  1070.  star  of  otber  donkestlo  action*)  parties  tliereto 
to  be  bronvbt  in* 

Where  an  action  is  commenced  by  the  people,  for  a  cause  speci- 
fied in  the  last  section,  the  court  in  which  it  is  brought  may,  upon 
the  application  of  any  party  thereto,  grant  an  order  staying  pro- 
ceedings in  any  other  action,  brought,  for  the  same  cause,  in  the 
same  or  any  other  court  of  the  State,  by  a  public  authority,  other 
than  the  people;  and,  if  necessary  or  proper.^it  may  vacate  any 
order  or  interlocutory  judgment,  made  or  rendered  in  such  an 
action;  and  it  may,  by  the  same  order,  or  by  a  subsequent  order, 
granted  upon  the  application  of  any  party  to  either  action,  direct 
that  any  party  to  the  action  so  stayed,  be  brought  in,  as  a  party 
to  the  action  commenced  by  the  people. 

Id.,  I  2,  am'd. 

S  1071.  Actions,  etc.,  In  forelflrn  courts. 

The  people  of  the  State  may  commence  and  maintain,  in  their 
own  name,  or  otherwise,  as  is  allowable,  one  or  more  actions, 
suits,  or  other  judicial  proceedings,  in  any  court,  or  before  any 
tribunal  of  the  TTnitod  Stntos,  or  of  any  other  State,  or  of  any 
territory  of  the  United  Stntos.  or  of  any  foreign  country,  for  any 
cause  specified  in  the  last  section  but  one. 

Part  of  M.,  I  1. 
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Upon  the  commencement  by  tl^e  people  of  the  State,  of  any 
«.ct]oiit  snit,  oi^'  other  judicial  proceeding,  aft  prescribed  in  thrs 
article,  the  entice  cause  ot  action,  including  tlie  title  to  the  money, 
funds,  credits,  or  other  property,  with  respect  to  which  the  suit 
or  action  is  brought,  and  to  the  damages  or  other  compensation. 
recoverable  for  the  obtaining,  receipt,  payment,  conversion,  or 
disposition  thereof,  is  not  previously  so  vested,  is  transferred  to. 
and  becomes  absolutely  vested  in,  the  people  of  the  State. 

Ij.   1876,  cb.  49,  remainder  of  }  1. 

I    1873.   lilmitation   of  action. 

The  people  of  the  State  will  not  sue  for  a  cause  of  action,  speci 
fied  in  this  article,  unless  it  accrued  within  ten  years  before  the 
action  is  commenced. 

LASt  Bcntence  of  Id.,  }  1,  am'd.    See  S!  862,  398,  399.  401  and  403.  ante. 

S   1974.  Ultimate    dlaponltlon    of    proceeds    of    action    In 
court  of  tbe  State. 

Any  court  of  the  State,  in  which  an  action  is  brought  by  the 
people,  as  prescribed  in  this  article,  may,  by  the  final  judgment 
therein,  or  by  a  subsequent  order,  direct  that  any  money,  funds, 
damages,  credits,  or  other  property,  recovered  by,  or  awarded  to, 
the  plaintiff  therein,  which,  if  that  action  had  not  been  brought, 
would  not  have  vested  in  the  people,  be  disposed  of,  as  justice 
requires,  in  such  a  manner  as  to  re-instate  the  lawful  custody 
thereof,  or  to  apply  the  same,  or  the  proceeds  thereof,  to  the 
objects  and  purposes  for  which  they  were  authorized  to  be  raised 
or  procured;  after  paying  into  the  State  treasury,  out  of  the  pro- 
ceeds of  the  recovery,  all  expenses  incurred  by  the  people  in  the 
action. 

Id.     first  part  of  f  S. 

I  1976.  Id.  I  npon  petition  of  corporation,  etc.,  aarffrle^ed. 

Any  corporation,  board,  oflBcer,  custodian,  agency,  or  agent,  may, 
in  behalf  of  any  city,  county,  town,  village,  or  other  division,  sub- 
division, department,  or  portion  of  the  State,  which  was  not  a 
party  to  an  action,  brought  as  prescribed  in  this  article,  and  which 
claims  to  be  entitled  to  the  custody  or  disposition  of  anv  of  the 
money,  funds,  damages,  credits,  or  other  property,  recovered  bv, 
or  awarded  to  the  plaintiff,  by  the  final  judgment  in  the  action,  or 
any  of  the  proceeds  thereof,  and  not  disposed  of  as  prescribed  in 
the  last  section,  present,  at  any  time  after  the  actual  collection 
of  the  money,  and  its  payment  into  the  State  treasurv,  or  the 
actual  receipt  of  the  property  by  the  people,  to  the  supreme  court, 
at  a  special  term  thereof  held  in  the  county  of  Albanv,  a  verified 
petition,  setting  forth  the  facts,  and  praying  for  the  relief  to  which 
lie  or  It  18  entitled.  Notice  of  the  application  and  a  copv  of  the 
petition  must  be  served  upon  the  attorney -genernl.  Uoon  the 
hearing  the  court  may  make  such  a  final  order,  as  justice  requires 
for  the  disposition  of  the  money  o»  other  property,  as  prescriDed  in 
the  last  section. 

See,  aleo,  id.,  8  8. 
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§  1»7«  ACTIONS  IN  BEHALF  c.  16,  t.  1.  a.  4 

The  attornej-general  must  commence  an  action,  salt,  or  otker 
judicial  prooeedin|^,  as  preflcribed  in  this  article,  whenever  he 
deems  it  for  the  interests  of  the  people  of  the  State  so  to  dc; 
or  whenever  he  is  so  directed,  in  writing,  by  the  governor. 

Ik  1971,  eh.  4»,  S  4.     8m  I  789.  ant*. 
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ARTlCIiB  FIFTH. 

Action  to  recover  projperty  escheated,  or  forfeited  for  treason. 

See.  1977.  Attorney-general  to  bring  ejectment  for  real  property,   eecbeatud 
or  forfeited. 

1978.  Notice  to  be  pobUabed  before  trial  or  judgment. 

1979.  When  unknown  clalmanta  may  be  made  defendants. 

1960.  Effect  of  judgment  against  unknown  claimants. 

1961.  Attorney-general    to    report    recoveries    to   commissioners    of    land 

office. 

1962.  Action  to  recover  personal  property  forfeited  for  treason. 

$  1977.  Attornejr-areneral  to  brlnff  ejectmeiit  for  real 
property,  eselteftted  or  forfeited. 

Whenever  the  attorney-general  has  good  renson  to  believe^  (hat 
the  title  to,  or  right  o£  poraession  of,  any  real  property,  has  vested 
in  the  people  of  the  State,  by  escheat,  or  by  couvictiun  or  outlawry 
for  treason,  he  must  commence  an  action  of  ejectment,  to  recover 
the  property. 

1  R.  S.  282,  i  1  (1  Bdm.  254). 

i  1978.  Nottee  to  be  publtslied  before  trial  or  Jvdvmont. 

The  attorney-general  must  cause  a  notice,  specifying  the  names 
of  the  parties,  and  the  object  of  the  action,  and  containing  a 
brief  description  of  the  property  affected  thereby,  to  be  published 
in  the  newspaper  printed  at  Albany,  in  which  legal  notices  are 
required  to  be  published,  in  a  newspaper  published  in  the  citv  of 
New-Tork,  and  in  a  newspaper  ptibnshed  in  each  county  in  which 
any  part  of  the  property  is  situated,  at  least  once  in  each  week, 
for  twelve  successive  weeks,  before  an  issue  of  fact,  joined  in  the 
action,  is  brought  to  trial;  or  where  judgment  is  rendered  therein 
in  favor  of  the  plaintiff,  otherwise  than  upon  the  trial  of  an  issue 
of  fact,  before  final  judgment  is  rendered. 

Id.,  M  2  and  8  (1  Bdm.  264). 

f  1079.  "Wben  vakno^m  elalmamts  may  be  made  defead- 
ants. 

If  the  property  is  not  occupied,  and  no  person  is  known  to  thp 
attomev-general  as  claiming  title  thereto,  the  defendant  or  de- 
fendants may  be  designated  as  '*  unknown  claimants,"  without 
any  other  description.  In  all  other  respects,  section  451  of  this 
act  applies  to  nn  action,  in  which  the  defendant  or  defendants  are 
thus  designated. 

Part  of  id.,  f  1. 

I  1980.  Effect  of  Jvdvmemt  avalaat  vakmovra  elaimamts. 

Where,  in  an  action  of  ejectment,  to  recover  property  alleged  to 
be  escheated,  brought  as  prescribed  in  the  last  section,  finnl  judg- 
ment in  favor  of  the  people  is  rendered  against  unknown  clnim- 
ants,  and  the  renl  property  recovered  therebr  \n  nftorwnrds  foM 
and  conveyed,  under  the  direction  of  the  commissioners  of  the  land 
office,  the  jungment  is  conclusive  upon  the  title  of  that  proiwM'ty. 
as  against  oil  persons,  except  those  who  commence  an  notion  of 
ejectment  for  the  recoveiy  thereof,  or  of  a  part  thereof,  within 
five  years  after  the  final  judgn>ent  wns  rendered  in  the  action  in 
favor  of  the  people,  and  the  judgment-roll  was  filed  thereupon. 
But  section  375  of  this  act  apolies  to  such  an  action. 

Id.,  i  4. 
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§§  16&1-46  ACTIONS  IN  BEHALF  c.  16, 1. 1. 1.  5 

§  lf>81.  Attorney-areSl^lral  tO  report  recoveries  to  com- 
mlaiMlomera   of  land   office. 

The  attorney-general  ihbst,  frdrti  tlmt  ttt  titoe,  make  a  reptto't  to 
the  coqiniissioners  of  the  land  offipf,  of  all  tne  real  property  re- 
covered by  the  people,  in  aily  action  brought  pUi-duant  td  thii 
article. 

1  R.  S.  282,  S  0. 

S  1982.  Action  to  recover  perubnttl  plfob^tif  fo^fMted 
/or  trcn«dit. 

Whore  .pvirsonnl  property  is  forfeitec^  to  the  j^eople,  upon  a  con- 
viction of  outlawry  for  treason,  trie  attbrnoy-jjeneral  hinst  bring, 
o.nd  may  maintain,  an  action  th  i-ebotot  the  i^htrte;  or  thp  ralne 
fl'oreof,  or  such  d+hnr  action,  fdtlnded  unon  the  forfeitnre.  as 
might  DO  maintaiht  a  by  a  pfrlTfttfe  person;  whd  had  acquired  title  to 
tile  pro4)erty. 

1  B.  6.   284,  S  2  U  Eklni.  2S0). 
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ARTldliG  SIXTH. 

Mi^oeUaneoua provi9ianBj  relating  to  oetion^^ete,',  in  behalf  oftlie 

people. 

Sec.  1088.  Scire  facias,  quo  warraotd,  etc.,  abQllsbed. 

1984.  ik-ctloDs  to  be  biougbt  lii  the  name  of  tbe  people. 

1085.  Judgrtnent  for  costs  may  b^  takfeo  ftgaltiBt  the  people. 

1980.  Relator;   whted   to   be   joined   as    plalntut;     compeoBation  of     dt- 

torney-general. 
1967.  Co«t9i  bow  collected  agfUBst  corporation  and  uavupers  of  fcancblse. 
4ti88.  Joinder  of  cau&ea  of  action  agoinst   sntuo  put^Sun. 
^989.  Conaolidation  of  actions  agalnat  seveitil  defendants. 
900.  Wben    people,    municipal   corporaiion,    etc.,    not    required    to    givb 
SGCnrlty. 

s  ].tl83.  Scire  fiM^lfiii,  titi8  f^ttifrateio,  ^ic,  niiHlfsHicd. 

The  writ  of  scire  facias,  the  writ  of  quo  warrunto,  and  procood- 
lASs  by  informtitioD  in  the  nature  of  quo  warrantOf  have  t.(>  n 
abolished.  The  relief  formerly  obtained  by  means  of  eithoi  ri' 
those  writs,  may  be  obtained  by  action,  where  an  anpropriaW  iic- 
lion  therefor  is  prescribed  in  this  att, 

Co.  froc.,  S  428. 

g  ld84«  Actions  to  be  bronylit  In  the  name  o^  tiie  people. 

An  action,  brought  as  preSci-itM^d  in  this  title,  except  an  action 
to  recover  a  penalty  or  forfeiture,  expressly  given  by  law  to  a 
Iliti^^ittilar  bfficer,  thufet  be  brought  iti  the  name  of  thfe  pebple  of 
the  State;  and  the  proceedings  therein  are  the  same,  as  in  an 
action  hy  a  private  person,  except  as  otherwise  specially  prescribed 
in  this  title. 

2  B.  B.  &S2,  (  13  (2  Bdm.  573).    See  Co.  Proo.,  {  432. 

9  10S5.  Jild^m^nt  for  ei^Htm  may  be  taken  aaralnst  the 
pedple. 

Where  judgment  lb  rendered  or  a  final  btdei-  Is  made,  againpt  the 
peojle.  in  a  civil  action  brought,  or  special  proceedlrig  iustitutwl. 
In  th'-'r  natiic,  by  a  liuKlic  officer,  pursuant  to  a  nrovision  of  law,  It 
must  be  to  the  same  effect,  and  in  the  same  form,  as  n^yniuf  t  n 
private  individual,  who  brings  a  like  actiotl,  or  institutos  fl  lIUl' 
special  proceeding,  except  as  Otherwise  {Specially  prescribed  b^ 
latv^.    But  An  execution  6naII  not  be  issued  against  the  people. 

la.,  S  13,  ani'd;  Go.  Proc..  9  319. 

S  i!>NO.  [Aiil*a,  1918.]  Relator 9  wheil  to  be  joinea  nk 
^lalntlll. 

Whfre  ati  action  is  brought  by  the  attoriioy -general,  ns  pro- 
scribed in  this  title,  on  the  relation  or  information  of  a  ptTson, 
having  an  interest  in  the  question,  the  complaint  must  allege,  and 
the  title  of  the  action  must  show,  that  the  action  is  brought  upon 
the  relation  of  that  person.  In  such  a  case,  the  attorney-general 
must,  as  a  condition  of  bringing  the  action,  require  the  relator  to 
give  satisfactory  security  to  inuemnify  the  people,  against  the 
costs  and  expen.ses  thereof.  Where  security  is  so  given,  all  costs 
and  disbursements  taxed  in  favor  of  the  plaintiff  shall  be  payable 
to  the  relator. 

Co.  Proc,  f  434.  Am'd  by  L.  1018,  ch.  104,  lu  effect  Sept.  1,  1018. 
See  is   1808.   3242. 

41>0 
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I  1987.  Costs  I  IkO'mr  ooUeeted  avainat  corporation  sa^ 
anarpers  of  francliise. 

Where  final  judgment  in  an  action,  brought  as  prescribed  in 
this  title,  is  rendered  against  a  corporation,  or  person  claiming 
to  be  a  corporation,  the  court  may  direct  the  costs  to  be  collected 
by  execution  against  any  of  the  persons  claiming  to  be  a  cor- 
poration; or  by  warrant  of  attachmentj  or  other  process,  against 
the  person  of  any  director  or  other  officer  of  the  corporation. 

{  3L088.  Joinder  of  causes  of  action  asnlnst  same  person* 

Where  two  or  more  causes  of  action  exist,  in  favor  of  the 
people,  against  the  same  person,  for  money  due  upon,  or  damages 
for  the  non-performance  of,  one  or  more  contracts  of  the  same 
nature,  the  attorney-general  must  join  all  those  causes  in  one 
aotion. 

S  1089.  Consolidation  of  actions  agralnst  several  defend* 


Where  two  or  more  actions  brought  in  behalf  of  the  people, 
upon  the  same  mortgage  or  other  contract,  arc  pending  against 
separate  defendants,  claiming  or  defending  under  the  same  title, 
the  attbrney-general  must,  upon  the  request  of  the  defendants, 
cause  them  to  be  consolidated  into  one  action;  and  only  one  bill 
of  costs  can  be  taxed  against  the  defendants. 

8  18»0.  [Am'd,  1894.]  Wlien  people,  ^tnnlclpal  corpora^ 
tlon,  etc,  not  required  to  slve  seenrlty. 

Each  provision  of  this  act,  requiring  a  party  to  give  security, 
for  the  purpose  of  procuring  an  order  of  arrest,  an  -  in  junction 
order,  or  a  warrant  of  attachment,  or  as  a  condition  of  obtaining 
any  other  relief,  or  talcing  any  proceeding;  or  allowing  the  court, 
or  a  judge,  to  require  such  security  to  be  given,  is  to  be  con- 
strued as  excluding  an  action  brought  by  the  people  of  the  state, 
or  by  a  domestic  municipal  corporation;  or  by  a  public  officer,  in 
behalf  of  the  people,  or  of  such  a  corporation;  except  where  the 
security,  to  be  given  in  such  an  action,  ic  specially  regulated  bv 
the  provision  in  qnestion;  but  in  any  action  in  which  a  domestic 
municipal  corporation,  or  a  public  officer  in  behalf  of  such  cor« 
poration,  shall  be.  by  the  foregoing  provisions  of  this  section, 
excused  from  giving  security  on  procuring  an  order  of  nrrost, 
an  order  of  injunction  or  a  warrant  of  attachment,  such  corpora- 
tion shall  be  liable  for  all  damages  that  may  be  so  sustained 
by  the  opposite  partv  bv  reason  of  such  order  of  arrest,  attach- 
ment or  injunction  in  the  same  case  and  to  the  same  extent  si 
sureties  to  an  undertaking  would  have  been,  if  such  an  nnd^r* 
taking  had  been  given. 

U  1894.  ch.  90. 

SOD 
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TITLE  n. 

instituted  by  State  writ. 


Article  1.  ProTisioDB  applicable  to  two  or  more  State  writs. 

The  writ  of  habeas  corpoa.  to  brio/  up  a  person  to  testifj. 
8.  The  writ  of  habeas  corpus,  and  the  writ  of  certiorari,  to  InqatM 

Into  the  cause  of  detention. 
4.  The  writ  of  mandamus. 
6.  The  writ  of  prohlbltiOD. 

6.  The  writ  of  assessment  of  damages. 

7.  The  writ  of  certiorari,  to  rerlcjw  the  determination  of  sn  inferloK 

tribunal. 

ARTICLES  FIRST. 

ProvUiona  applicable  to  ttoo  or  more  State  writ8» 

6ee.  isei.  State  writs  enumerated. 
IMS.  To  be  under  seal  of  court. 
IM-  .  State  writ  at  the  instance  of  the  people. 
1C94.  Belator,  when  Joined  with  people;  parties,  how  styled. 
1006.  Parties  may  appear  by  attorney. 
1906.  Allowance  to  be  indorsed  and  signed. 
1Q07.  Final  order;   certain  proceedings  same  as  In   actions. 
IWe.  When  writ  returnable. 
Iy09.  How  serred. 
aODO.  Habeas  corpus,  bow  serred;  fees  and  undertaking,  when  tequlrso. 

2001.  Fees  to  persons  not  officers. 

2002.  Last  two  sections  qualified. 

2008.  Mode  of  serving  writ,  when  person  conceals  himself,  etc. 
20O4.  Person  served  to  obey  habeas  corpus. 
2006.   Id.;  as  to  certiorari. 

2006.  Time  of  returning  ha'  eas  corpus. 

2007.  Pnnlibine&t  for  non-paymec*-  of  costs. 

1  1091.  State  "w^rlta  enmuerated. 

The  writ  of  habeas  corpus  to  bring  up  a  person  to  testify,  er 
to  answer;  the  writ  of  habea^  corpus,  and  the  writ  of  certiorari, 
to  inquire  into  the  cause  of  detention;  the  writ  of  mandamus; 
the  writ  of  prohibition;  the  wri^.  of  assessment  of  damages,  which 
is  substituted  for  the  writ  heretofore  known  as  the  writ  of  nd 
quod  damnum;  and  the  writ  o."  certiorari  to  review  the  deter- 
mination of  an  inferior  tribunal,  which  may  be  called  the  writ  of 
review,  shall  hereafter  be  styled,  collectively,  State  writs. 

i  1902.  To  be  under  neat  of  eourt. 

A  State  writ  must  .be  issued  undei'  the  seal  of  the  court  by 
which  it  is  awarded.  Where  it  is  allowed  by  a  judge  out  of 
court,  and  is  returnable  before  a  court  of  record,  it  must  be 
Issued  under  the  seal  of  the  court  before  which  it  is  returnable. 
Where  it  is  returnable  before  a  judge  out  of  court,  or  befor--' 
a  body  or  tribunnl.  other  than  a  court  of  record,  it  must  be  issued 
under  the  seal  of  the  supreme  court.  Where  the  seal  of  the  su- 
preme court  is  to  be  used,  as  prescribed  in  this  section,  it  may 
be  the  seal  of  the  county  wherein  the  writ  is  awarded,  or  wherein 
it  is  returnable. 

2  B.  S.  674,  f  74  (2  Edm.  694),  am*d. 

9  1908.  State  'writ  at  the  limtanee  of  the  people. 

Where  a  State  writ  is  required,  in  an  action  or  special  proceed- 
ing, civil  or  criminal,  to  which  the  people  are  a  party,  or  in 
which  they  are  interested,  it  may  be  awarded  upon  the  applica- 
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tion  of  the  attoruey-general,  or  of  the  district-attorney  having 
charge  of  the  actiou  or  special  proceeding;  and  the  indorsement 
of  the  allowance  thereof  must  state,  that  it  was  issued  on  such 
an  application. 

2  B.  S.  574,  8  77. 

i  1.&04.  Relotor»  irben  Jolued  ivlth  veoplej  partleiiy  bow 
Mtyled. 

A  State  writ  must  be  issued  in  behalf  of  the  people  of  the 
State;  but  where  it  is  awarded  upon  the  application  cf  a  priTate 
person,  it  must  show  that  it  was  Issued  upon  the  relation  of 
that  person.  The  officer  or  other  person,  afrainst  whom  the  writ 
is  issued,  shall  be  styled  the  defendant  therein. 

S  199S.  Parties  may  appear  liy  attorneys. 

The  parties  to  a  special  proceeding,  instituted  by  State  writ, 
may  appear  by  attorney,  with  like  effect  as  in  an  actiou  brought 
in  the  supreme  court;  but  a  return  to  such  a  writ  must  be  made 
under  the  hand  of  the  defendant,  except  in  a  case  where  it  is 
otherwise  specially  prescribed  by  law,  or  whore  the  court  or 
judge,  for  good  cause  shown  by  afUdavit,  otherwise  directs. 
Where  the  attorney-general  or  the  district-attorney  does  not 
appear  for  the  people,  the  attorney  for  the  relator  ia  deemed 
also  the  attorney  for  the  people. 

f  lOOG.  AlIoYrance  to  be  Indorned  and  slarned. 

The  presiding  judge  of  a  court,  by  which  a  State  writ  is 
awarded,  or  the  judge  who  allows  such  a  writ  out  of  court,  as 
the  case  may  be,  must  sign  an  allowance  thereof  indorsed 
thereupon,  stating  the  date  of  the  allowance, 

2  R.   8.  674.  9  70,  am'd. 

(  X007.  Final  ordf^ri  certain  proocedlnars  same  fis  in 
actions. 

The  final  determination  of  the  rights  of  the  parties  to  a  special 
pr(>ceeding  instituted  by  State  writ,  is  styled  a  final  order.  The 
proyisionp  of  this  act,  relating  to  amendments,  motions  and 
intermediate  orders,  in  an  action,  are  applicable  to  similar  acts 
in  such  a  special  proceeding:  except  where  special  proTlaion 
is  otherwise  made  therein,  or  where  the  procoenir  is?  n^pugnant 
to  the  object  of  the  State  writ,  or  the  mode  of  procednre  there- 
under 

{  1098.  Wlien  writ  returnable. 

Kxcept  where  special  provision  is  otherwise  ma^e  in  this  act, 
a  State  writ  may  be  made  returnable  forthwith,  or  on  a  future 
day  certain,  as  the  case  requires. 

3  B.  8.  574.  1  78  (2  Edm.  R08). 

fi    IdOO.    HoiT    nerved. 

Except  where  sporial  iirovision  is  otherwise  made  in  this  act 
a  State  writ  must  bo  personally  serred.  in  like  manner  as  a 
summons,  issued  out  of  the  supreme  court:  and  each  provisioa 
of  this  act,  relating  to  the  personal  service  of  such  a  snmmontf 
ujion  a  defendant,  applies  to  the  service  of  a  State  writ. 


C  16,  t.  2,  ft.  1        ST4.TJS  WRITS  QENPRAIil^Y.  §§  2000-04 

A  >>Ti'  <>^  liabeae  fK)rpq^  cao  be  nerved  by  any  person  f>t 
the  a«e  pf  twenty-pi|e  years  autl  upwards.  Wbere  tbe  prUsonei: 
iH  in  custody  of  a  sheriff,  pqpper,  CQWitable,  or  marsbal,  the 
service  is  not  complete,  unless  the  person  serving  the  writ 
tenders  to  the  officer^  the  fees  allowed  by  law  for  brinRing  up 
the  prisoner,  and  delivers  to  him  ftq  yp^ortakiiig,  yfith  at  Teils* 


way,    either   in   going   to,    remafninff   at,   ^r   returning   from    the 
place  to  Nvhich  ho  is  %q  be  taken.    The  sum  so  specified  must  be 
at   least,  twice  the  sum   f6r  which  the  prisoner  is   detained,   if 
he  is  detained  for  a  specific  sura  of  money;  if  not,  it  must  be 
one  thousand  dollars. 

A  court  or  a  judgPi  allowing  a  \yrit  pf  habeas  corpus,  directed 
to  any  person  ptht^r  than  a  sherilT,  cqi^ouer,  constable,  or  piarshal, 
may.  in  its  or  bis  discretion,  require  the  applicant,  in  order  t^ 
tender  the  service  thereof  popiplete,  to  pay  the  cbnrgos  of  bring- 
ing up  the  prisoner.  In  that  case,  the  aq[)ount  of  the  phav^os, 
not  to  exceed  the  fees  allowed  by  Inw  to  a  sheriff  for  a  similar 
service,  must  be  specified  in  the  certificate  allowing  the  writ. 

Id.,  t  84.    See  i  8001,  flnbd.  10,  Bpet. 

Thg  lft9t  two  peptiqpp  are  not  applical^le  to  a  case,  where  the 
writ  i^  allowed  ppon  the  i^pplicatiou  of  the  attorney -general  or 

(|  district-attorney. 
Id.,  9  70,  ao>:d. 

I  2003,  Mode  of  meriting  -vrrlf,  yvh-en.  person  conceals  him- 
self, etc 

A  writ  of  habeas  corpus  or  of  certiorari,  issued  as  prescribed 
in  article  second  or  article  third  of  this  title,  may  be  served  by 
delivering  it  to  the  person  to  whom  it  is  directed.  If  he  cannot 
be  found,  with  due  diligence,  it  may  be  served  by  leaving  it  at 
the  jail  or  other  place  in  which  the  prisoner  is  confined,  with  any 
nnder  officer,  or  other  person  of  proper  age.  having  charge,  for 
the  time,  of  the  prisoner,  and  paying  or  tendering  to  him  the  fees 
or  charges  for  bringing  up  the  prisoner.  If  the  person,  upon  whom 
the  writ  ought  to  be  served,  keeps  himself  concealed,  or  refuses 
admittance  to  the  person  attempting  to  serve  it,  it  mny  be  served 
by  aflixing  it  in  a  conspicuous  place,  on  the  outside,  either  of 
his  dwelling-house,  or  of  the  place  where  the  prisoner  is  confined. 
In  that  case,  the  service  is  complete,  without  tendering  the  fees 
or  charges  for  bringing  up  the  prisoner. 

Id..  11  80  and  81,  am'd. 

I  2004.  Person  serr-ed  to  obey  habeas  corpus. 

A  sheriif,  coroner,  constable,  or  marshnl.  upon  whom  complete 

service  of  a  writ  of  habens  corpus  is  mnde,  ns  prescribod  in  this 

article,  must  obey  and  make  ret^irn  to  the  writ,  nccordine  to  th^ 

exigency  thereof,  whether  it  is  directed  to  him  or  not.    Any  other 
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penon,  upon  whom  such  a  writ  is  served,  having  the  custody 
of  the  individual  for  whope  benefit  it  was  issued,  must  obey  and 
execute  it,  according  to  tbo  command  thereof,  without  requiring; 
any  bond,  or  the  payment  of  any  charges,  except  such  an  Ate 
specified  in  the  certificate  allowing  the  writ. 

2  B.  8.  674.   S  82. 

f  2006.   Id.)  mm  to  eertlorarl. 

A  person,  upon  whom  a  writ  of  certiorari,  issued  as  prescribed 
in  this  title,  is  served,  must,  in  like  manner,  upon  payment  or 
tender  of  the  foes  allowed  by  law  for  mnkin?  a  return  to  the 
writ,  and  for  copying  the  warrant,  or  other  process  or  proceeding, 
to  bo  nnnoxed  thereto,  obey  and  return  the  writ,  according  to 
the  exigency  thereof. 

Id.,  f  83. 

I  2000.  Time  of  retnmlnff  Itnlieaa  corpas. 

Where  a  writ  of  hnbens  corpus  is  returnable  on  a  day  certain, 
fhp  return  must  bo  mnde  nt  the  time  and  place  specified  thert-m. 
Where  such  a  writ  is  returnable  forthwith,  at  a  place  within 
twenty  miles  of  the  place  of  service,  the  return  must  be  made. 
and  the  prisoner  must  be  produced,  within  twenty-four  hours 
after  service:  nnd  the  like  time  must  be  allowcKl,  for  each 
additional  twenty  miles. 

Id.,  fi  86. 

I  2007.  PuBlsbmeiit  for  mom-paymemt  of  ooats. 

For  non-payment,  upon  demand,  of  the  costs  awarded  by  a 
final  order,  mnde  in  a  special  proceeding  instituted  by  State 
writ,  except  where  a  peremptory  writ  of  mandamus  is  awarded, 
after  the  issuing  of  an  alternative  mandamus,  the  person  required 
to  pay-  the  pame  may  be  pnnlshpd  for  a  contempt  of  the  court 
fiwarding  them,  or  of  which  th«»  indce  awarding  th^m  is  a  mem- 
ber, as  if  the  final  order  was  f*  ^nal  judgment  of  the  court. 


<f.  16,  t.  2.  a.  3      HABEAb  CORPUS  TO  TESTIFY.  §§  2008-11 

ARTICLS:  8BSOOHD. 

The  writ  of  habeas  eorptia,  to  bring  up  apereon  to  testify. 

See.  2006.  Habeas  corpus  to  testify;  wheo  allowed  by  ooort  or  jndse. 
3000.  id.;  when  allowed  by  judge. 

2010.  Id.;  In  salt  before  Justice  of  the  peace,  etc. 

2011.  The  last  three  sections  qualliled. 

2012.  Application :  how  made. 

2013.  Certain  prisoners  to  be  remanded. 

2014.  Olficer  to  obey   and  return   writ. 

f  2008.  Hmb«a«  corpws  to  testityi  trlieii  AllQ^ed  by  eo«r« 
•r  Jvdffe. 

A  court  of  record,  other  than  a  justices*  court  of  a  city,  or  a 
jud£^e  of  such  a  court,  or  a  justice  of  the  supreme  court,  has 
poii'er,  upon  the  application  of  a  party  to  an  action  or  special 
proceeiding,  civil  or  criminal,  pending  therein,  to  issue  a  writ  of 
habeas  corpus,  for  the  purpose  of  brinf?ing  before  the  court,  a 
prisoner,  detained  in  a  jail  or  prison  within  the  State,  to  testify 
as  a  witness  in  the  action  or  special  proceeding,  in  behalf  of  the 
applicant. 

2  R.  8.  550.  I  1  (2  Edm.  HWi,  am'd.      See  |  2011,  post. 

9  a008.  [Am'd,  1885.]     Id.|  Trben  allotved  by  Jvdgre* 

Such  a  writ  may  also  be  issued  by  a  justice  of  the  supreme 
court,  upon  the  application  of  a  party  to  a  special  proceeding, 
civil  or  criminal,  pending  before  any  officer  or  body,  authorized 
ta  examine  a  witness  therein.  In  a  case  specified  in  this  section, 
the  writ  may  also  be  issued  by  a  county  judge  or  a  special  county 
judge,  residing  within  the  county  where  the  officer  resides,  be- 
fore whom,  or  ti-e  court  or  other  body  sits,  in  or  before  which, 
the  special  proceeding  Is  pending. 

Id.,  i  S;  L.  1806,  ch.  046. 

f  9010.  [Am'd,  180B.1  Id.f  in  svlt  before  Jnatlee  of  tbe 
pesiee,  ete. 

Such  a  writ  may  also  be  issued  by  a  justice  of  the  supreme  court, 
upon  the  application  of  a  party  to  an  action,  pending  before  a 
justice  of  the  peace,  or  in  a  justices*  court  of  a  city,  or  a  district 
court  of  the  city  of  New- York,  to  bring  before  the  justice  or  conrt, 
to  be  examined  as  a  witness,  a  prisoner  confined  in  the  jail  of  the 
.  county  where  the  action  is  to  be  tried,  or  an  adjoining  county. 
In  a  case  specified  in  this  section,  the  writ  may  also  be  issued  by 
a  county  judge,  or  a  spcH^ial  county  judge,  residing  within  the 
county  where  the  justice  resides,  or  the  court  is  located,  or  the 
prisoner  is  confined,  as  the  case  may  be. 

Id.,  ff  4.  am'd;  L.  1806,  ch.  046. 
N 

S  2011.  [Am*d,  1896,  1014,  1915.]  Tbe  last  tbree  aectlona 
QVAlifled. 

Such  a  writ  may  be  issued  by  the  appellate  division  of  the  su- 
preme court  in  any  department,  or  by  the  proskling  justice 
thereof,  upon  such  terms  and  conditions,  and  under  such  requisi- 
tions as  such  apiK»llate  division  or  presiding  justice  prescribes,  to 
bring  up  u  prisoner  sentenced  to  death,  upon  the  application  of  or 
upon  notice  to  the  district  attorney  of  the  county  in  whicb  tljc 
attendance  of  the  prisoner  is  desired  and  upon  proof  thai  such 
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prisoner  is  n  n('cossiir.t  Ahii  i\ih{Mni  ^Itfioss  in  a  rriminal  action 
then  nondinp  and  that  th'^  interests  of  public  justice  require  his 
attenddnce. 

A  writ  shall  not  be  issued,  by  virtue  of  either  of  the  la«t  three 
sections,  or  In  atiy  vrnf  ^^t^hpt  ris  ih  this  .Rectluli  j»lovidea  for.  to 
hrinp  up  a  prisoner  sentenced  to  death.  Nor  shall  It  be  issiird  to 
brinjT  up  a  prisoner  confined  under  any  othbr  sentehcfe  for  a 
fe'ony:  except  by  and  in  the  discretion  of  it  Itistlce  rtf  tljlp  stit*reme 
ourt  upon  such  notice  to  the  dfstfict  liHornoy  Hf  tne  county 
wherein  the  prisoner  was  convicted,  aluf  uponsucK  tehns  and 
conditions,  and  under  such  re^julations,  as  the  judt;e  iJrescribes. 

Substitutod    for   2    R.    S.    559,    part   of    |    1.      Amd   by   U    189',    ch.    04«: 
L.   1914.  ch.  133;  L.   1915,  ch.  354,  in  effect  Apr.  23,   1915. 

I  adl:i.   Application  I  bow  nailde. 

An  applictttion  for  a  writ,  tnade  as  ptfscribW  In  dltber.  of  the 
foregoing  sections  of  this  artitle,  mitst  hb  verified  by  itfRdavit, 
and  niiiKt  titate: 

1.  The  title  and  nature  of  thfe  action  or  s()ecial  proceeaiiiif,  in 
regard  to  trliich  the  testlfnouy  of  the  pri^Aher  l«  desired:  and  thb 
court,  or  body  in  or  before  which,  or  the  officer  before  whom,  it  is 
pending. 

2.  That  the  testimony  of  the  prisoner  is  material  and  neee»- 
sary  to  the  applicant,  on  the  trial  of  th^  abtibn,  or  tH^  heiiHng  bf 
the  special  proceeding,  as  be  is  advised  by  counsH  and  Terily 
believers. 

3.  The  place  of  confinement  of^Uie  prisotYer. 

.  4.  AVhcther  the  priijoner  is  or  is  not  confined  under  a  sentence 
for  a.  felony.  . 

Bui  where  tne  attorney -Keneral. or  district-attorney  makes  tike 
application)  he  need  not  swear  to  tlie  advice  of  coonsel. 

Id.,  3  2. 

S  2013.  Certain  prlHonem  to  be  reniand^A. 

The  return  to  a  writ,  issued  as  prescribed  in  this  article,  most 
state  tor  what  cause  the  prisoner  is  held;  and  if  it  api)ears  there- 
from, that  he  is  held  by  virtue  of  a  mandate  in  a  civil  action  or 
special  procecdlnj?,  or  by  virtue  of  a  commitment  upon  a  criminal 
charpe,  he  must,  after  harlnp  testified,  be  remanded,  and  again 
committed  to  the  prison,  from  which  lie  was  taken. 
Substituted  f(  rid.,  15. 

(  2014.  Offleet*  i6  obey  Atid  rettirn  ttrli. 

Any  officer  to  whom  a  writ,  issued  as  prescribed  in  this  qrticle* 
is  (lelivered,  must  obey  tlie  same,  according  to  the  exigency 
thereof,  and  make  a  return  thereto  accordingly.  If  he  refuses  or 
neglects  so  to  do,  he  forfeits  to  the  people,  if  the  writ  was  issued 
upon  the  application  of  the  attorney-general  or  a  district-attorney, 
or,  in  any  other  case,  to  the  party  on  whose,  application  the  writ 
was  Issued,  the  sum  of  five  hundred  dollars.  But  where  th^ 
prisoner  is  confined  under  a  sentence  to  death,  a  return  to  that 
effect  is  a  sufficient  obedience  to  the  writ,  without  producing  him. 
id..iao.uu'd. 
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article:  third. 

Tha  vrit  of  habeat  oorpta,  and  the  torit  of  certiorari,  to  inquire 
into  the  cause  of  detention. 

AppHcatlaDlnanoIherDuiiDty;  proor rciinlKdL 


id  ^Ht  thereof. 


I  90IB.  Who   entitled   to   praaecate   tbe   trrltn.      Habena 
corpna  nay  laane  on   Snndny. 

A  porpi>n  imprixoned  or  restrained  in  his  liberty,  within  the 
State,  for  any  cause,  or  upon  any  pretence,  is  entitled,  esccpt  in 
one  of  the  eases  specified  in  the  nest  section,  to  a  writ  of  hahpnx 
corpus,  or  a  writ  of  cerfiornri,  ns  proHrrihpd  in  thin  nrtiele,  for  Ihn 
parposeof  Inqniring  into  the  cause  of  the  imprisonment  orrpstrsint. 
and,  in  a  case  prescribed  by  Inw,  of  deUverinft  him  therefrom.  \ 
writ  of  habeas  corpoe  may  be  isaned  and  served  under  this  section, 
B07 
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on  the  first  day  of  the  week,  commonly  called  Sunday;  bot  it  can- 
not be  made  returnable  on  that  day. 
2  R.  S.  668.  i  21  (2  Edm.  C^S),  am*d. 

I  aoi6.  "Wlien  neither  writ  shall  he  allo<^ea. 

A  person  is  uut  eiiiiik'd  to  i*ither  of  the  wiiu  specified  in  the 
last  section,  in  either  of  the  followiug  cases: 

1.  Where  he  has  been  committed,  or  is  detained,  by  virtue  of  a 
mandate,  issued  by  ii  court  or  a  judge  of  the  United  Stutt'H.  in  a 
case  where  such  courts  or  judges  Iinvo  exclussive  jurisdictiou  iiuder 
the  Inws  of  the  United  States,  or  have  ucqiiiretl  exclusive  jurisdic- 
tion by  the  comnu  ncemrnt  nf  le^rnl  proceedings  in  such  a  c«inrt. 

2.  Where  he  has  I:<mmi  couinntied,  or  is  detained,  by  virtue  of 
the  final  judgment  or  <iecree,  of  a  competent  tribunal  of  civil  or 
criminal  jurisdiction:  or  the  final  order  of  such  a  tribunal,  made  in 
a  special  proceeding,  iiiRtituted  for  any  cause,  except  to  punish 
him  for  a  contempt;  or  by  virtue  of  an  execution  or  other  process, 
issued  upon  such  a  judgment,  decree,  or  final  order. 

Id.,  f  22,  am'd. 

ff 
S  2017.  [Am'd,  189S.]    Ho^r  and   to  whom  application  for 
haheas  corpnn  or  certiorari   made. 

Application  for  the  writ  must  be  made,  by  a  written  petition, 
signed,  either  by  the  person  for  whose  relief  it  is  intended,  or  by 
some  person  in  his  behalf,  to  either  of  the  following  courts  or 
officers: 

1.  The  supreme  court,  at  a  special  term  or  the  appellate  divi- 
sion thereof,  where  the  prisoner  is  detained  within  the  jndidal 
district  within  which  the  terra  is  held. 

2.  A  justice  of  the  supreme  court,  in»nny  ][>art  of  the  State. 

3.  An  officer  authorized  to  perform  the  duties  of  a  justice  of  the 
supreme  court  at  chambers,  oeing  or  residing  within  the  county, 
where  the  prisoner  is  detained;  or,  if  there  is  no  such  officer  within 
that  city  or  county,  capable  of  acting,  or,  if  all  those  who  are 
capable  of  acting  and  authorized  to  grant  the  writ,  are  absent,  or 
have  refused  to  grant  it,  then  to  an  officer,  authorized  to  perform 
those  duties,  residing  in  an  adjoining  county. 

Id..   I  23.  am'd;   L.  1895.   ch.  M6. 

$  2018.  Application  In  another  conntyf  proof  reqivlred« 

Where  application  for  either  writ  is  made  as  prescribed  in  sub- 
division third  of  the  last  section,  without  the  county  where  the 
prisoner  is  detained,  the  officer  must  require  proof,  by  the  oath 
of  the  person  applying,  or  by /other  sufficient  evidence,  of  the  facts 
which  authorize  him  to  act  as  therein  prpscribed:  and  if  a  judge 
in  that  county,  authorizrd  to  grant  the  writ,  is  said  to  be  incapable 
of  acting,  the  cause  of  the  incapacity  juust  be  soecially  Rot  forth. 
If  such  proof  is  not  produced,  the  application  must  be  denied. 

Id.,  X  24,  am*d. 

i  2019.  Contents  of  petition. 

The  petition  must  be  verified  by  the  oath  of  the  petitioner,  to 
the  effect  that  he  believes  it  to  be  true;  and  must  state,  in  sub- 
stance: 

1.  That  the  person  in  whose  l)ehalf  the  writ  is  applied  for.  is 

imprisoned,  or  restrained  in  his  liberty;  the  place  where,  unless 

c»o» 
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tt  is  unknown,  and  the  dClc'er  or  person  by  whom,  he  is  go  im- 
prisoned or  restrained,  naming  both  parties,  if  their  names  are 
known,  and  describing  either  party,  whose  name  is  nniLnown. 

!L  That  he  has  not  been  committed,  and  is  not  detained  by 
Tirtue  of  any  judgment,  decree,  final  order  or  process, 'specified 
in  section  2Ui6  of  this  act. 

3.  The  cause  or  pretence  of  the  imprisonment  or  restraint,  ac- 
cording to  the  l>e8t  Icuowlcdge  and  belief  of  the  petitioner. 

4.  If  the  imprisonment  or  restraint  is  by  virtue  of  a  mandate,  a 
copy  thereof  must  be  auucxcd  to  the  petition;  unless  the  petitioner 
avers,  either,  that  by  reason  of  tl  o  removal  or  concealment  of  the 
prisoner  before  the  application,  a  demand  of  such  a  copy  could  not 
Le  made,  or  that  such  a  demand  was  made,  and  the  legal  fees  for 
the  copy  were  tendered  to  the  ofiicer  or  other  person,  having  the 
prisoner  in  his  custody,  and  that  the  copy  was  refused. 

'  5.  If  the  imprisonment  is  alleged  to  be  illegal,  the  petition  mutt 
state  in  what  the  alleged  illegality  consists,  (^ee  §  2033.) 

6.  It  must  specify  whether  the  petitioner  applies  for  the  wnt  ot 
habeas  corpus,  or  for  the  writ  of  certiorari. 

2  li.  S.  663,  i  S. 

I  :coao.  IVheii  writ  must  %e  srAntedi  penalty  for  refnslnv* 

A  court  or  a  judge,  authorized  to  grant  either  writ,  must  grant 
it  without  delay,  whenever  a  petition  therefor  is  presented,  as 
prescribed  in  the  foregoing  sections  of  this  article  unless  it  ap- 
pears, from  the  petition  itself,  or  the  documents  annexed  thereto, 
that  the  petitioner  is  prohibited  by  law  from  prosecuting  the  writ. 
For  a  violation  of  this  section,  a  judge,  or,  if  the  application  was 
made  to  a  court,  each  member  of  the  court,  who  assents  to  the 
violation,  forfeits  to  the  prisoner  one  thousand  dollars,  to  be  re-  ' 
covered  by  an  action  in  his  name»  or  in  the  name  of  the  petitioner 
to  -his  use. 

Id.,  H  28  and  31. 

I  aoai.  [Am*d,  18911;].    Form  of  writ  of  Itabeas  eorpvs. 

The  writ  of  habeas  corpus,  issued  us  prescribed  in  this  article,    > 
must  be  substantially  in  the  following  form,  the  blanks  being 
properly  filled  no: 

"  The  People  of  the  State  of  New  York, 
To  the  Sheriff  of,"  etc.  (or  "  to  A.  B.") 

"  We  command  you,  that  you  have  the  body  of  C.  D.,  by  yon 
imprisoned  and  detained,  as  it  is  said,  together  with  the  time  and 
cause  of  such  imprisonment  and  detention,  by  whatsoever  name 

the  said   C.  D.   is  called  or  charged,   before  ",   ("  the 

supreme  court,  at  a  special  term  or  term  of  the  appellate  division 
thereof,  to  be  held  ",  or  **  E.  F.,  justice  of  the  supreme  court '', 

or  otherwise,  as  the  ease  may  be)  "  at on  "   [or 

"  immediately  after  the  receipt  of  this  writ  ",]  "  to  do  and  receive 
what  shall  theti  and  there  be  considered,  concerning  the  said  C.  D. 
And  have  you  then  there  this  writ. 

"  Witness, ,  one  of  the  justices  "  (or  "  judges  ")  "  of 

the  said  court  *\  (or  "  county  judge  ",  or  otherwise,  as  the  case 

may  be,)   "  the day  of  '  •     '  i  to  the  J9mt 

eighteen  hundred  and  ".  • 

Id..  1  27:   L.  189S,  eb.  946. 
28 
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1  asoas.  [Am'dy  18»6.]    Form  of  writ  of  certiorari. 

The  writ  of  certiorari,  isstied  as  prescribed  in  this  article,  meat 
be  substantially  in  the  following  form,  the  blanks  being  properlj 
fiUed  np: 

"  The  People  of  the  State  of  New  Tork, 
To  the  Sheriff  of,"  etc,  (or  "  to  A.  B  **> 

"  We    command    you,    that   you    certify   fully    and    at    laz!ge, 

to *',  ("  the  supreme  court,  jit  a  special  te;m  or  term  of 

the  appellate  division  thereof,  to  be  held  ",  or  *'  E.  F.,  justice  of 
the  supreme  court  '\  or  otherwise,  as  the  case  may  bej 
*•  at ,  on ",  For  "  immediately  after  the  re- 
ceipt of  this  writ  *',J  '^  the  day  and  cause  of  the  imprisonment  of 
r.  U.,  by  yon  detained,  as  it  is  said,  by  whatsoeTer  name  the  said 
C.  r>.  is  called  or  charged.    And  have  you  then  there  this  writ  *. 

"Witness, ,  one  of  the  justices  ",  (or  " judges  *')  «  of 

the  said  court ",  (or  "  county  judge,"  or  otherwise,  as  the  caae  mar 

be,)  "the day  of  —  ■  ■    ,  in  the  yeai-  eighteen  hsa- 

dred  and  ". 

2  B.  B.  M8,  i  28;  li.  1886,  eh.  946. 

i  2028.  When  writ  returnable   before   another  Jndsre^ 

If  application  for  either  writ  is  made  to  the  supreme  court,  ot 
to  a  justice  thereof,  in  a  county  other  than  that  where  the  person 
is  imprisoned  or  confined,  the  writ  may  be  made  returnable,  in  iti 
or  his  discretion,  before  any  judge  authorized  to  grant  it»  in  the 
county  of  the  imprisonment  or  confinement* 

li.  1887.   ch.  240,   f  1   (4  Edm.  881). 

S  S084.  HVhen  writ  •nAoient, 

The  writ  of  habeas  corpus  or  the  writ  of  certlorarf  shall  not  b€ 
disobeyed,  for  any  defect  of  form,  and  particularly  in  either  of 
the  following  cases: 

1.  If  the  person  haying  the  custody  of  the  prisoner  is  designated, 
either  by  his  name  of  office,  if  he  has  one,  or  by  his  own  name; 
or,  if  both  names  are  unknown  or  uncertain,  by  an  assumed  ap- 
pellation. Any  person  upon  whom  the  writ  is  served,  is  deemed  to 
be  the  person  to  whom  it  is  directed,  although  it  is  directed  to  him 
by  a  wrong  name  or  description,  or  to  another  person. 

2.  If  the  person  directed  to  be  produced  is  designated  by  name, 
or  otherwise  described  in  any  way,  so  as  to  be  identified  as  tbt 
person  intended. 

2  R.  8.  668.  f  29. 

I  2026.  IVhen  writ  to  tssve  yrithont  appllontlOA* 

Where  a  justice  of  the  supreme  court,  in  court  or  out  of  court, 
has  eridenre,  in  a  judicial  proceeding  taken  before  him,  that  any 
person  is  illegally  imprisoned  or  restrained  in  his  liberty,  within 
the  State;  or  where  any  other  judge,  authorized  by  this  article  to 
grant  the  writs,  has  evidence,  in  like  manner,  that  any  person  is 
thus  imprisoned  or  restrained,  within  the  county  where  &e  judge 
resides;  he  must  issue  a  writ  of  habeas  corpus  or  a  writ  of  cer 
tiorari.  for  the  relief  of  that  person,  although  no  aniUcation  there- 
for has  been  made, 

Id.,  f  80. 

I  9086.  Retnmi  Its  eontents. 

The  person  upon  whom  either  writ  has  been  duly  seryed,  most 
state,  plainly  and  unequivocally,  in  his  return: 

6ia 
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1.  Whether  or  not,  at  the  time  when  the  writ  was  served,  or  at 
any  time  theretofore  or  thereafter,  he  had  in  his  custodj%  or 
under  his  power  or  restraint,  the  person  for  whose  relief  the  writ 
was   issnea. 

2.  If  ne  so  had  that  person,  when  the  writ  was  served,  and  still 
has  him,  the  authority  and  true  cause  of  the  imprisonment  or  re- 
straint, setting  it  forth  at  length.  If  the  prisoner  is  detained  hy 
virtue  of  a  mandate  or  other  written  autnority,  a  copy  thereof 
must  be  annexed  to  the  return,  and,  upon  the  return  or  the  writ, 
the  original  must  be  produced,  and  exhibited  to  the  court  or  judge. 

3.  Tf  he  so  had  the  prisoner  at  any  time,  but  has  transferred  the 
oustj'ly  or  restraint  of  him  to  another,  the  return  must  conform 
to  tn^?  return  required  by  the  second  subdivision  of  this  section, 
except  that  the  substance  of  the  mandftte  or  other  written  author- 
ity may  be  given,  if  the  original  is  no  longer  in  his  hands;  and 
that  the  return  must  state  particularly  to  whom,  at  what  time,  for 
what  cause,  and  by  what  authority,  the  transfer  was  made. 

The  return  must  be  signed  by  the  person  making  it,  and,  unless 
he  is  a  sworn  public  ofBcer.  and  makes  his  return  in  his  official 
capacity,  it  must  be  verified  by  his  oath. 
2  R.  S.  663,  I  32. 

I  29027.  Habeaii  corpii«|  body  of  prlaoner  to  be  produced, 
vnlera,  ete. 

The  person,  upon  whom  a  writ  of  habeas  corpus  has  been  duly 
served,  must  also  bring  up  the  body  of  the  prisoner  in  his  custody, 
according  to  the  command  of  the  writ;  unless  he  states,  in  his 
return,  that  the  prisoner  is  so  sick  or  infirm,  that  the  production 
of  him  would  endanger  his  life  or  his  health. 
Id.,   i  33  and  part  of  %  49. 

I  90a8»  Pvoeeedlns*  on  diaobedieMce  of  fvrlt. 

Where  a  person,  who  has  been  duly  served  with  either  writ, 
refuses  or  neglects,  without  sufficient  cause  shown  by  him,  fully 
to  obey  it,  as  prescribed  in  the  last  two  sections,  the  court  or 
Judge,  before  which  or  whom  it  is  made  returnable,  upon  proof 
of  the  due  service  thereof,  must  forthwith  issue  a  warrant  of 
attachment,  directed  generally  to  the  sheriff  of  any  county 
where  the  delinquent  may  be  found,  or,  if  the  delinquent  is  a 
sheriff,  to  any  coroner  of  his  county,  or  to  a  particular  person 
specially  appointed  to  execute  the  warrant,  and  designated 
therein;  commanding  such  officer  or  other  person  forthwith  to 
ftnnre!ic*nd  the  delinquent,  and  bring  him  before  the  court  or 
judge.  Upon  the  delinquent  being  so  brought  up,  an  order  must 
he  made,  committing  him  to  close  custody  in  the  jail  of  the 
county  in  which  the  court  or  judge  is;  or,  If  he  is  a  sheriff,  in 
the  j-^il  ot  a  county,  other  than  his  own,  designated  in  the  order: 
and,  in  either  case,  without  being  allowed  the  liberties  of  the 
jail.  The  order  must  direc*-  that  he  stand  committed,  until  he 
makes  return  to  the  writ,  and  complies  with  any  order,  which 
may  be  made  by  the  court  or  judge,  in  relation  to  the  person 
for  whose  relief  the  writ  was  issued. 

Yd..  H  84  and  S5. 

f  SOSH.  Id.t  precept  to  brlnv  up  prisoner. 

The  court  or  judge  may  also,  in  its  or  his  discretion,  at  th* 
time  whea  the  wan^tnt  or  «ttRchment  is  issued,  or  afterwards. 
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issue  a  precept  to  the  sheriff,  coroner,  or  other  person,  to  whom 
the  warrant  is  directed,  commanding  him  foi-ihwitii  to  briug 
before  the  court  or  judge  the  person  for  whose  benetit  the  writ 
was  granted,  who  must  thereafter  remain  in  the  custody  of  the 
officer  or  person  executing  the  precept,  until  discharged^  bailed, 
or  remanded,  as  the  court  or  judge  directs. 
2  B.  8.  oes.  I  36. 

I  2080.  Id.  I  pofrer  of  county  may  be  oalled. 

The  sheriff,  coroner,  or  other  person,  to  whom  a  warrant  of 
attachment  or  precept  is  directed,  as  prescribed  in  either  of  the 
last  two  sections,  may.  In  the  execution  thereof,  call  to  his  aid 
the  power  of  the  county,  as  the  sheriff  may  do,  in  the  ezecutioa 
of  a  mandate  issued  from  a  court  of  record. 

Id.,  f  87. 

f  8031.  Proceedlnva  on  return  of  Itnbena  corpus. 

The  court  or  judge,  before  which  or  whom  the  prisoner  is 
brought  by  virtue  of  a  writ  of  habeas  corpus,  issued  as  prescribed 
in  this  article,  must,  immediately  after  the  return  of  the  writ, 
examine  into  the  facts  alleged  in  tKe  return,  and  into  the  cause 
of  the  imprisonment  or  restraint  of  the  prisoner;  and  must  make 
a  final  order  to  discharge  him  therefrom.  If  no  lawful  cause  for 
the  imprisonment  or  restraint  or  for  the  continuance  then-of. 
is  shown;  whether  the  same  was  upon  a  coniniif^(  nt  for  an  actual 
or  supposed  criminal  matter,  or  for  some  othe:  cause. 

Id..  8§  88  and  3V. 

I  2032.    [Am*d,    1909.]      When    prisoner   to    be    remanded. 

The  court  or  judge  must  forthwith  make  a  final  order  to  re- 
mand the  prisoner,  if  it  appears  that  he  is  detained  in  custi»dy 
for  either'  of  the  following  causes,  and  that  the  time  fur  which 
he  may  legally  be  so  detained  has  not  expired: 

1.  By  virtue  of  a  mandate  issued  by  a  coiurt  or  a  judge  of 
the  United  States,  in  a  case  where  such  courts  or  judges  have 
exclusive  jurisdiction. 

2.  By  virtue  of  the  final  judgment  or  decree  of  a  ctmipetent 
tribunal,  of  civil  or  criminal  jurisdicti<Mi;  or  the  final  ordt^r  of 
such  a  tribunal,  made  in  a  special  proceeding,  instituted  for  any 
cause,  except  to  punisli  him  for  a  contempt;  or  by  virtue  of  an 
execuiion  or  other  process,  issued  upon  such  a  judgment,  decree, 
or  final  order. 

3.  For  a  criminal  contempt,  defined  in  section  seven  hundred 
and  fifty  of  the  judiciary  law,  and  specially  and  plainly  charged 
in  a  commitment,  made  by  a  court,  officer,  or  body,  having  au- 
thority to  commit  for  the  contempt  so  charged. 

Id.,  i  40.  Amended  h.v  U  1909.  ch.  05,  |  3.  Sec  note  67  of  notei  of 
Board  of  Statutory  Ct>n»ioU<latiun   at  end  of  code. 

I  S£OS».   AVnen   to    be   dlncharffed   In   ctvll   eanes. 

If  it  appears  upon  the  return,  that  the  prisoner  is  in  custody, 
by  virtue  of  a  mandate  in  a  civil  cause,  he  can  be  discharged, 
only  in  one  of  the  following  cases: 

1.  Where  the  jurisdiction  of  the  court  which,  or  of  the  officer 
who,  issued  the  mandate,  has  been  exceeded,  either  as  to  matter, 
place,  sum,  or  person. 

'2.  Where,  although  the  original  imprisonment  was  lawful,  yet 
by  some  act,  omission,  <ir  event,  which  has  taken  place  after 
wards,  the  prisoner  has  bHcunu'  entitled  to  be  discharged. 
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3.  Where  the  mandate  is  defective  in  a  matter  of  labBtance 
Teqoired  by  law,  rendering  it  void. 

4.  Where  the  mandate,  although  in  proper  form,  was  isBued 
in  a  case  not  allowed  by  law. 

5.  Where  the  person,  having  the  custody  of  the  prisoner  under 
the  mandate,  is  not  the  person  empowered  by  law  to  detain  him. 

6.  Where  the  mandate  is  not  authorized  by  a  judgment,  decree, 
or  order  of  a  court,  or  by  a  provision  of  law. 

2  B.  S.  668,  I  41. 

f  SB034.  Tbe  iJUit  aectioifc  aiialilled. 

But  a  court  or  judge,  upon  the  return  of  a  writ  issued  as  pre- 
scribed in  this  article,  shall  not  inquire  into  the  legality  or  justice 
of  any  mandate,  judgment,  decree,  or  final  order,  specified  in  the 
last  section  but  one,  except  as  therein  stated. 

Id.,  i  42. 

f  2085.  ProeeedlBgrs  on  Irrearular  commitment. 

If  it  appears  that  the  prisoner  has  been  legally  committed  for 
a  criminal  offence,  or  if  he  appears  by  the  testimony  offered  with 
the  return,  or  upon  the  hearing  thereof,  to  be  guilty  of  such 
an  offence,  although  the  commitment  is  irregular,  the  court  or 
judge,  before  which  or  whom  he  is  brought  must  forthwith 
make  a  final  order,  to  discharge  him  upon  his  giving  bail,  if  the 
case  is  bailable;  or,  if  it  is  not  bailable,  to  remand  him.  Where 
bail  is  given  pursuant  to  an  order,  made  as  prescribed  in  this 
section,  the  proceedings  are  the  same  as  upon  the  return  to  a 
writ  of  certiorari,  where  it  appears  that  the  prisoner  4s  entitled 
to  be  bailed. 

Id.,  I  48. 

I  9086.  Id.  I  wlien  prisoner  n^ay  be  contmltted  to  anotlier' 


Where  a  prisoner  is  not  entitled  to  his  discharge,  and  is  no(t 
bailed,  he  must  be  remanded  to  the  custody,  or  placed  under  the 
restraint,  from  which  he  was  taken,  unless  the  person,  in  whose 
custody,  or  under  whose  restraint  he  was,  is  not  lawfully  enti- 
tled thereto;  in  which  case,  the  order  remanding  him  must 
commit  him  to  the  custody  of  the  officer  or  person  so  entitled. 

Id.,  I  44. 

I  2037.  Cnatodr  of  prisoner  pendlnir  tbe  proceedtniTS* 

Pending  the  proceedings,  and  before  a  final  order  is  made 
npon  the  return,  the  court  or  judge,  before  which  or  whom  the 
prisoner  is  brought,  may  either  commit  him  to  the  custody  of  the 
sheriff  of  the  county  wherein  the  proceedings  are  pending,  or 
place  him  in  such  care  or  custody,  as  his  age  and  otner  circum- 
stances require. 

Id..  I  45. 

I  909H»  Ifotflee  to  person  Interented  In  detention. 

Wbere  it  appears,  from  the  return  to  either  writ,  that  the 
prisOiier  is  in  custody  by  virtue  of  a  mandate,  an  order  for  his 
dischsrgo  shall  not  be  made,  until  notice  of  the  time  when,  and 
the  place  where,  the  writ  is  returnable,  or  to  which  the  hearing 
has  been  adjourned,  as  the  case  may  be,  has  been  either  person- 
ally served,  eight  days  previously,  or  given  In  such  other  manner, 
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and   for  such  previous  length   of   time,   as   the   court  or  judge 
prescribes,  as  follows. 

1.  Where  the  mandate  was  issued  or  made  in  a  civil  action  or 
special  proceeding,  to  the  person  who  has  an  interest  in  continn- 
ing  the  imprisonment  or  restraint,  or  his  attorney. 

2.  In  every  other  case,  to  the  district  attorney  of  the  county, 
within  which  the  prisoner  was  detained,  at  the  time  when  the 
writ  was  served. 

For  the  purpose  of  an  appeal,  the  person  to  whom  notice  is 
given  as  prescribed  in  the  first  subdivision  of  this  sect'on,  be- 
comes  a   party   to   the   special    proceeding. 

2  B.  S.  563,  li  46  and  47,  am'd  by  L.  1887,  ch.  240,  I  2  (4  Edm.  681). 


i   2089.   Prisoner   mmy   eontrovert   retvmi   proofa    tliei 
upon, 

A  prisoner,  produced  upon  the  return  of  a  writ  of  habeas 
corpus  may,  under  oath,  deny  any  material  allegation  of  the 
return,  or  make  any  allegation  of  fact,  showing  either  that  hi» 
imprisonment  or  detention  is  unlawful,  or  that  he  Is  entitled 
to  his  discharge.  Thereupon  the  court  or  judge  must  proceed, 
in  a  summary  way,  to  hear  the  evidence,  produced  in  support  of 
or  against  the  imprisonment  or  detention,  and  to  dispose  of  the 
prisoner  as  the  justice  of  the  case  requires. 

Id.,    {  48. 

I  204O.  Procecdinipi  upon  alokneflay  ete.»  of  prisoner. 

Where  the  return  to  a  writ  of  habeas  corpus  states  that  the 
prisoner  is  so  sick  or  infirm,  that  the  production  of  him  would 
endanger  his  life  or  health,  and  the  return  is  otherwise  sufficient, 
the  court  or  judge,  if  satisfied  of  the  truth  of  that  statement, 
must  decide  upon  the  return,  and  dispose  of  the  matter,  as  if  a 
writ  of  certiorari  had  been  issued. 

Id.,  I  40. 

{  2041.  linden  eertfomrl  to  laave  on  nppUeatlon  for 
linbeaa  corpna. 

Where  an  application  is  made  for  a  writ  of  habeas  (K>rpus, 
as  prescribed  in  this  article,  and  it  appears  to  the  court  or 
judge,  upon  the  petition  and  the  documents  annexed  thereto,  that 
the  cause  or  offence,  for  which  the  party  is  imprisoned  or  de- 
tained, is  not  bailable,  a  writ  of  certiorari  may  be  granted,  in- 
stead of  a  writ  of  habeas  corpus,  as  if  the  application  had  been 
made  for  the  former  writ. 

Id.,   I  50. 

I  2S042.  Proeeedlnsa  npon  it  a  retnm. 

Upon  the  return  to  such  a  writ  of  certiorari,  the  court  or 
judge,  before  which  or  whom  it  is  returnable,  must  proceed  as 
upon  a  return  to  a  writ  of  habeas  corpus,  and  must  hear  the 
proofs  of  the  parties,  in  supi)ort  of  and  against  the  return. 

Id.,  i  51. 


i2043.    [Am'd,    191».l      l¥hen    dtoclwrve    to   be    vmnted) 
en  proceedini^a  to  ceane. 

If  it  appears,  that  the  prisouer  is  unlawfully  imprisoned  or 
restrained  in  his  liberty,  the  court  or  judge  must  make  a  final 
order,  discharging  him  forthwith.  If  it  appears  that  he  is  law- 
fully imprisoned  or  detained,  and  is  not  entitled  to  be  bailed, 
the  court  or  judge  must  make  a  final  order,  dismissing  the  pro- 
ceedings.    A  final  order  made  in  a  oroceeding  brought  on  behalf 
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ot  a  person  imprisoned  or  detained  in  any  of  the  state  hospitals 
mentioned  in  section  forty  of  the  insanity  law  or  in  the  Mattea- 
vrstn  State  Hospital  or  in  the  Dannemora  hospital  for  insane  con- 
victs, shall  be  oonclasive  evidence,  upon  a  hearing  of  any  subse- 
quent proceeding  inyolving  the  detention  of  the  same  person,  of 
all  the  facts  determined  by  the  court,  unless  such  final  order 
shall   otherwise  specify. 

2  B.  8.  503,  I  52.  amU    Am'd  L.  1013.  ch.    644.     In  effect  May  le,  191S. 

f  2044.  "Wlteii  certlornrt  does  not  prevent  habeas  eorpna. 

notwithstanding  a  writ  of  certiorari  has  been  issued  or 
returned,  as  prescribed  in  this  article,  the  court  or  judge,  before 
ivhieh  or  whom  it  is  returnable,  may  issue  a  writ  of  habeas 
corpus,  which  is,  in  all  respects,  subject  to  the  foregoing  provi- 
sions of  this  article,  relating  to  the  latter  writ.  If  the  court  or 
jud|?e  refuses  a  w^rit  of  certiorari,  or,  upon  the  return  thereof, 
refuses  to  discharge  the  prisoner,  the  latter  may  claim,  and  is 
entitled  to,  the  writ  of  habeas  corpus,  as  prescribed  in  this 
article. 

Id.,  i  53. 


I  S04S.  Ball  on  certiorari  |  'when  and  ho'vr  ordered. 

If,  upon  the  return  to  a  writ  of  certiorari,  issued  a^  prescribed 
in  this  article,  it  appears,  that  the  person  imprisoned  or  detained 
is  entitled  to  be  bailed,  the  court  or  judge  must  make  a  final 
order,  fixing  the  sum  in  which  he  is  to  be  admitted  to  bail; 
8i>ecifying  the  t*ourt,  and  the  term  thereof,  at  which  he  is  re- 
quired to  appear;  and  directing  his  discharge,  upon  bail  being 
given  accordingly,  as  required  by  law.  If  sufficient  bail  is  im- 
mediately offered,  the  court  or  judge  must  take  it;  otherwise,  bail 
may  bo  given  afterwards,  as  prescribed  in  the  next  section. 

Id.,   i  54.  am'd. 

I  9046.  [Am'd,  189S.]     Id.;  hr  whom  and  how  taken. 

Upon  the  production  of  the  order,  or,  if  it  was  made  by  a 
court,  of  a  certified  copy  thereof,  to  a  justice  of  the  supreme 
court,  or  to  the  county  judge  or  special  county  judge  of  the 
county,  where  the.  prisoner  is  detained,  the  judge  must  take  the 
recognizance  of  the  prisoner,  with  two  sureties,  in  the  sum 
so  fixed,  conditioned  for  the  appearance  of  the  prisoner,  as  pre- 
scribed in  the  order.  Each  person,  offering  himself  as  a  surety, 
must  show,  by  his  oath,  to  the  satisfaction  of  the  judge,  that  he 
is  a  householder  in  the  county,  and  wo^t^  twice  the  sum  in 
which  he  is  required  to  be  bound,  over  and  above  all  demands 
against  him.  It  is  not  necessary,  that  the  prisoner  should  ap- 
pear in  person  before  the  judge,  to  acknowledge  the  recogniz- 
ance: but  it  may  be  acknowledged  by  the  prisoner,  and  certified, 
in  like  manner  us  a  deed  to  be  recorded  in  the  county. 

Id.,  I  65,  ui'd;  L.   1895,  cb.  946. 

I  2047.  DIacharse  of  prisoner  hailed. 

The  judge  must  immediately  file  the  recognizance  with  the 
clerk  of  the  court,  before  which  the  prisoner  is  bound  to  appear. 
He  knust  also  make  a  certificate  upon  the  or'.er,  or  the  certified 
copy  thereof,  to  the  effect  that  it  has  been  Complied  with.  Upon 
production  of  the  certifirate,  the  prisoner  is  entitled  to  his  dis- 
charge from  imprisonment,  for  any  cause  stated  in  the  return 
to  the  certiorari. 
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$  2048.  Order  ■nbHtitnted  for  writ  of  dl^eliarsei  ■< 
and  effect  tliereof. 

The  writ  of  discharge  is  abolished.  A  final  order  to  discharge  a 
prisoner,  made  as  prescribed  in  this  article,  may  be  serred  in  like 
manner  as  an  injunction  ord^r,  and  when  so  served,  it  may  be 
enforced  in  the  same  manner  as  a  final  judgment  in  a  civil  action, 
except  where  special  provision  for  its  enforcement  is  otherwise 
made  in  this  act.  Where  such  an  order  directs  a  discharge,  upon 
giving  bail,  the  service  thereof  is  not  complete  until  service  of  the 
certificate,  or  other  proof  prescribed  by  law,  showing  that  bail  has 
been  given,  as  required  thereby. 

See  li  610  and  1241,  ante. 

I  2040.  EnfordnflT  or<ler  for  discliarflre)  penalty,  ete. 

Obedience  (o  a  final  order  to  discharge  li  prisoner,  made  as  pre- 
scribed in  this  article,  may  be  enforced  by  the  court  which,  or  the 
judge  who,  made  the  same,  by  attachment,  as  for  a  negle^rt  to 
make  a  return  to  a  writ  of  habens  corpus,  and  with  like  effect. 
A  person  guilty  of  such  disobedience  forfeits,  to  the  prisoner  ag- 
grieved, one  thousand  two  hundred  and  fifty  dollars,  in  addition  to 
the  damages  which  the  latter  sustains. 

SAotion  57,  R.  S.,  am'd.      See  i  2020,  ante,  and  S  2061,  post. 

{  2050.  IVlieit  prlHoner  diMcliarflred  not  to  be  re*lfli- 
prlsoned)  -when   lie  may  be. 

A  /Prisoner,  who  has  been  discharged  by  a  final  order,  made  upon 
a  writ  of  habeas  corpus  or  certiorari,  issued  as  prescribed  in  this 
article,  shall  not  be  again  imprisoned,  restrained,  or  kept  in 
custody,  for  the  same  cause.  But  it  is  not  deemed  to  be  the  same 
cause,  in  either  of  the  following  cases: 

1.  Where  he  has  been  discharged  from  a  commitment  on  a 
criminal  charge;  and  is  afterwards  committed  for  the  same 
offence,  by  the  lawful  order  or  other  mandate  of  the  court, 
wherein  he  was  bound  by  recognizance  to  appear,  or  in  which  he 
has  been  indicted  or  convicted  for  the  same  offence. 

2.  Where  he  has  been  discharged,  in  a  criminal  cause,  for  de- 
fect of  proof,  or  for  a  material  defect  in  the  commitment;  and  is 
afterwards  arrested  on  sufficient  proof,  and  committed  by  a  lawful 
mandate  for  the  same  offence. 

3.  Where  he  has  been  discharged,  in  a  civil  action  or  spedsl 
proceeding,  for  an  illegality  in  the  judgment,  final  order,  or  other 
mandate,  as  jprescribed  in  this  article;  and  is  afterwards  im- 
prisoned by  virtue  of  a  lawful  judgment,  final  order,  or  other 
mandate,  for  the  same  cause  of  action. 

4.  Where  he  has  been  discharged,  in  a  civil  action  or  special 
proceeding,  from  imprisonment  by  virtue  of  an  order  of  arrest: 
and  is  afterwards  taken  in  execution,  or  other  final  process,  in  the 
same  action  or  special  proceeding,  or  arrested  in  another  action  or 
special  proceeding,  after  the  first  was  discontinued. 

Id.,  fi  69. 

I  30S1.  Penalty  for  vlolatinir  tbe  last  seotion. 

If  a  court,  or  judge,  or  any  other  person,  in  the  execution  of 
a  judgment,  order,  or  other  mandate,  or  otherwise,  knowingly 
violates,  causes  to  be  violated,  or  assists  in  the  violation  of,  the 
last  section,  he,  or  if  the  act  or  omission  was  that  of  a  court,  each 
member  of  the  court  assenting  thereto,  forfeits,  to  the  prisoner 
aggrieved,  one  thousand  two  hundred  and  fifty  dollars.  He  is  nlio 
gnilty  of  a  misdemeanor;  and,  upon  conviction  thereof,  shall  be 
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punisbed  by  tine,  not  exceeding  one  thousand  dollars,  or  by  ini- 
pi-iaonmeut,  not  exceeding  bU  mouuib,  ox  uy  Doth  in  tne  discreuou 
oC  the  court. 
2  R.  S.  663.  S  (H)  and  part  of  §  64. 

S  SOB2.  Id.;  for  conGeallnv  prisoner,  ^te,,  to  avoid  Trrit. 

Any  one,  having  in  his  custody,  or  under  his  power,  a  person 
entitled  to  a  writ  of  habeas  corpus  or  a  writ  of  certiorari,  as  pre- 
scribed iu  this  article,  or  a  person  for  whose  relief  a  writ  of 
habeas  corpus  or  a  writ  of  certiorari  ban  been  duly  issued,  as 
prescribed  in  this  article,  who,  with  intent  to  elude  the  service  of 
the  writ,  or  to  avoid  the  effect  thereof,  transfers  the  prisoner  to 
the  custody,  or  places  hira  under  the  power  or  control,  of  another, 
or  conceals  him,  or  changes  %he  place  of  his  confinement,  is  guilty 
of  a  misdemeanor;  and,  upon  conviction  thereof,  shall  be  punished 
as  specified  iu  the  last  section. 

Id.,  S§  61,  62  and  remainder  of  64. 

i  22053.  Id.;  for  aldinar^  «tc. 

A  person  who  knowingly  assists  in  the  violation  of  the  lust  sec* 
tion,  is  guilty  of  a  misdemeanor;  and,  upon  conviction  mereof, 
shall  be  punished  as  specified  in  the  last  section  but  one* 
Id.,  f  63. 


I  a064.  'WmrrmMt  to  brimv  «p  priitoAer  atbo«t  betair  *•• 
Baoved. 

Where  it  appears,  by  proof  satisfactory  to  a  court  or  judge, 
authorized  to  grant  either  writ,  that  a  person  is  held  in  unlawful 
confinement  or  custody,  and  that  there  is  a  good  reason  to  believe, 
that  he  will  be  carried  out  of  the  State,  or  suffer  irreparable  injury, 
before  he  can 'be  relieved  by  a  writ  of  habeas  corpus  or  a  writ  of 
certiorari;  the  court  or  judge  must  issue  a  warrant,  reciting  the 
facts,  directed  to  a  particular  sheriff,  or  generally  to  any  sheriff  or 
constable,  or  to  a  person  specially  designated  therein;  and  com- 
manding him  to  take,  and  forthwith  to  bring  before  the  court  or 
judge,  the  prisoner,  to  be  dealt  with  according  tq  law.  If  the  war- 
rant is  issued  by  a  court,  it  must  be  under  the  seal  thereof;  if  by 
a  judge,  it  must  be  under  his  hand. 

Id.,  I  68. 

%  2088ft  Wlien  ofreader  to  be  Arrested* 

Where  the  proof,  specified  in  the  last  section,  Is  also  sufficient 
to  justify  an  arrest  of  the  person  having  the  prisoner  in  his  cus- 
tody, as  for  a  criminal  offence,  committed  in  taking  or  detaining 
him,  the  warrant  must  also  contain  a  direction  to  arrest  that  per- 
son, for  the  offence. 

Id.,  i  66. 

§    2088.    SSxeevtion    of   vrarranti    proeeediniTS    to   reliere 


The  officer  or  other  person,  to  whom  the  warrant  is  directed  and 
delivered,  must  execute  it  by  bringing  the  prisoner  therein  named, 
and  also,  if  so  commanded  in  the  warrant,  the  person  who  detains 
him,  before  the  court  or  judge  issuing  it;  and  thereupon  the  per- 
son detaining  the  prisoner  must  make  a  return,  in  like  manner. 
and  the  like  proceedings  must  be  taken,  as  if  a  writ  of  habeas 
corpus  had  been  issued  in  the  first  instance. 

Id.,  I  6T.  5j^j 


g§  20r)7-61  HABEAS  CORPUS,  ETC.  c.  1«,  t.  2,  a.  a 

1  a067»  Id.f  procecdlncTM   to  pnntali  offeAder. 

It  the  person,  having  the  prisoner  in  his  custody,  is  bropt^ht 
oefore  the  court  or  judge,  as  tor  a  criminal  offence,  he  is  entitled 
to  be  examined,  and  must  be  committed,  bailed,  or  discharged,  bj 
the  court  or  judge,  aa  in  anj  crmiiuai  case  of  the  same  nature^ 

2  li.  S.  5C3,  I  68. 


S  205&  "Wlien.  appeal  anAy  be  taken  in  cnsea  nnder  tlil» 
urtlcle. 

An  appeal  may  be  taken  from  an  order  refusing  to  grant  a 
writ  of  habeas  corpus,  or  a  writ  of  certiorari,  as  prescribed  in 
this  article,  or  from  a  finai  order,  made  upon  the  return  of  such  a 
writ,  to  discharge  or  remand  a  i>risoner,  or  to  dismiss  the  proceed- 
ings. Where  the  final  order  is  made,  to  discharge  a  prisoner, 
upon  his  giving  bail,  an  appeal  therefrom  may  be  taken, 
before  bail  is  given;  but  where  the  appeal  is  taken  by  the 
people,  the  discharge  of  the  prisoner  upon  bail  shall  not  be  stayed 
thereby.  An  appeal  does  not  lie,  from  an  order  of  the  comt  or 
judge,  before  which  or  whom  the  writ  is  made  returnable,  except 
as  prescribed  in  this  section. 

Substituted  for  Id.,  I  60. 

I  206&.  Id.  I  by  people. 

An  appeal  from  a  final  order,  discharging  a  prisoner  committed 
upon  a  criminal  accusation,  or  from  the  affirmance  of  such  an 
order,  may  be  taken,  in  the  name  of  the  people,  by  the  attorney- 
general  or  the  district-attorney. 

SabaUtuted  for  id.,  H  70  and  71.    Se«  If  1866-1361,  ante;  |  2121,  post. 

S  aOOO.  Prisoner  "wtko  appeals  may  be  admitted  to  ball* 

Where  a  prisoner,  who  stands  charged,  upon  a  criminal  accusa- 
tion, with  a  bailable  offence,  has  perfected,  or  intends  to  take,  an 
appeal  from  a  final  order  dismissing  the  proceedings,  remanding 
him,  or  otherwise  refusing  to  discharge  him,  made  as  prescribed 
in  this  article,  the  court  or  judge,  upon  his  application,  either 
before  or  after  the  final  order,  must,  upon  such  notice  to  the 
district-attorney  as  the  court  or  judge  thinks  proper,  make  an 
order,  fixing  ihe  sum  in  which  the  applicant  shall  be  admitted  to 
bail,  pending  the  appeal;  and  thereupon,  when  his  appeal  is  per- 
fected, he  must  be  admitted  to  bail  accordingly. 

L.  1878,  ch.  668,  part  of  |  1  (0  Edm.  704). 

I  SiOei.  [Am'd,  18d5.]    Id.|  recovnlsanee,  etc. 

The  recognizance  for  that  purpose  must  be  conditioned,  that  the 
prisoner  will  appear,  at  a  term  of  the  appellate  division  of  the 
supreme  court  to  be  held  at  a  time  and  place  -designated  in  the 
oraer,  and  abide  by  and  perform  the  judgment  of*  order  of  the 
appellate  court.  It  must  be  taken  and  approved  by  a  justice  of 
the  supreme  court,  or  by  the  court  or  judge  from  whose  order 
the  appeal  is  taken,  or  by  the  county  judge  of  the  county  in  which 
the  order  was  made.  Tn  nil  other  respects,  the  proceedings  nre  the 
same  as  prescribed  in  this  prtirle.  where  it  appenrs.  upon  the  re- 
turn of  a  writ  of  certiorari  that  the  prisoner  is  entitled  to  he 
admitted  to  bail. 

Id.,  part  of  f  1;  L.  1896,  ch.  046. 

*  So  In  the  ortftnal. 


c.  Id  t.  3,  a.  3         *  HABEAS  CORPUS,  ETC.  §§  2062-66 

i  'S062.    [Am'd,  18Mk]     Ifl«|  om  »pp«al  to  court  of  atppeala. 

Where  a  prisoner,  who  stands  charged  with  an  offence,  specitied 
in  the  last  section,  has  perXected  an  appeal,  to  the  court  of  appeals, 
''iioui  a  tnal  oruer  of  the  supreme  court,  affirming  an  order  re- 
fusing his  discharge,  or  reversing  an  order  granting  his  discharge; 
the  court,  from  whose  order  the  appeal  is  taken,  or  a  judge 
thereof,  must,  upon  his  application,  admit  him  to  hail,  as  pre- 
scribed in  the  last  section;  except  that  the  recognizance  must  be 
conditioned  to  appear,  at  a  term  of  the  appellate  division  of  the 
supreme  court  from  which  the  appeal  is  taken,  to  abide  by  aud 
perform  its  judgment  or  order,  made  after  the  determination  of 
the  appeal, 

L..  1873.  ch.  668,  part  of  i  1«  am'd;  L.  1896,  ch.  M6. 

S  aoes.  CvatodT  of  priaoAer  until  he  vlvea  biUl. 

Where  the  sum,  in  which  a  prisoner  shall  be  admitted  to  bail, 
has  been  fixed,  as  prescribed  in  either  of  the  last  two  sections,  he 
must  remain  in  the  custody  of  the  sheriff  of  the  county  in  which 
he  then  is,  until  he  is  admitted  to  bail,  as  therein  prescribed;  or, 
if  he  does  not  give  the  requisite  bail,  until  the  time  to  appeal  has 
expired  or  the  appeal  is  disposed  of,  and  the  further  direction  of 
the  court,  made  thereupon. 

RemalDder  of  Mme  section,  am'd. 

f  a064.  [Am'd,  11995.]    ReooffAlaftmce  ▼iilld   for  adjouriied 

Where  no  order  or  other  direction  of  the  court,  relating  to  the 
disposition  of  the  prisoner,  is  made  at  the  term  specified  in  a 
recognizance,  given  as  prescribed  in  section  2061  or  section  2062  of 
this  act,  the  matter  is  deemed  adjourned,  without  an  order  to  that 
effect,  to  the  next  term  of  the  appellate  division  of  the  supreme 
court,  to  b^  held  in  the  same  department;  and  thereafter  to  each 
successive  term,  until  sucn  an  order  or  direction  is  made.  The 
prisoner  is  bound  to  attend  at  each  successive  term  of  the  appel- 
late division;  and  the  recognizance  is  valid  for  his  attendance 
accordingly,  without  any  notice  or  other  formal  proceedings. 

U  1886,  ch.  946. 

I  2MMB.  PeoAltr  for  refnslnff  oopT  ot  process,  eto. 

An  officer  or  other  p^erson,  who  dotaii:s  any  one  by  virtue  of  a 
mandate,  or  other  written  authority,  must  upon  reasonable  de- 
mand, aud  tender  of  his  fees,  deliver  a  copy  thereof  to  any  person 
who  applies  therefor,  for  the  purpose  of  procuring  a  writ  of 
habeas  corpus  or  a  writ  of  certiorari,  in  behalf  of  the  prisoner.  If 
he  knowingly  refuses  so  to  do,  he  forfeits  two  hundred  dollars  to 
the  prisoner. 

Section  72,  R.  S.,  am*d. 

i  aoee.  Apptleatloa  of  tkls  Mrtlole  to  other  writs  of 
habeas  eorpvs. 

Bxcept  as  otherwise  expressly  prescribed  by  statute,  the  pro- 
visions of  this  article  apply  to  and  regulrte  the  proceedings  upon 
every  common  law  or  statutory  writ  of  habeas  corpus,  as  far  as 
they  are  applicable;  and  the  authority  of  a  court  or  a  judge,  to 
grant  such  a  writ,  or  to  proceed  thereupon,  by  statute  or  the  com- 
mon law,  must  be  exercised  in  conformity  to  this  article,  in  aoj 
case  therein  provided  for. 

Sections  73  and  76,  R.  B. 


is  2067-61)  MANDAMUS.  c.  16,  t.  2,  a.  4 

article:  fourth. 

The  writ  of  mandamtis. 

Sec.   2067.  Kinds  of  writ;   how   alternative   writ   granted. 

2068.  Wbt»n  writ  granted   at   upecial   lerm. 

2069.  Id. ;   at  term  of   thr  appellato   dlyinlon  of  tbe  mipreme   court. 

2070.  Wben   i>eremptury  mandamus   to  it»<ue  in   flri«t   inMtance. 

2071.  Alternative  writ;  how  t$erveU. 

2072.  Writ;   how  n»turnabU'. 

2073.  Return  or  demurrer  to  first  writ. 

2074.  Retuni;  how  made. 

2075.  Motion  to  set  aside  writ. 

2076.  Contents  of  alternative  writ;  demurrer  thereto. 

2077.  Form  and  contents  of  return. 

2078.  Further  return  cannot  bo  compelled ;  demurrer  to  return. 

2079.  Issue  of  fact ;    wben  it   arisew. 

2080.  Application  of  certain  provisions  of  chapter  sixth. 

2081.  Service   of   notice   of   filing   return   and   demurrer. 

2082.  Subsequent  proceedings  the  same  as  In  an  action. 

2083.  Issue  of  fact;    how   triable. 

2084.  Id. ;    where   triable. 

2085.  Issue    of    law    upon    general    term    mandamus;    how    and    where 

triable. 

2086.  Costs. 

2087.  Appeals. 

2088.  When   relator  to  recover  damages. 

2080.  Stay  of  proceedings;  enlargement  of  time. 
2090.  Fine  in  certain  cases. 

I  aoer.  (Am'd,  ISIS.]  Klnd«  of  writf  how  «lterm«tlTO 
y/vrit  vranted. 

A  writ  of  mandamus  is  either  alternative  or  i)eremptory.  The 
alternative  writ  may  be  granted  upon  an  affidavit,  or  other  writ- 
ten proof,  showing  a  proper  case  therefor.  l*rt»viou8  notice  of 
the  application  must  be  given  to  a  judge  of  the  court,  or  to 
the  corporation  board,  or  other  body,  officer,  or  other  person  to 
which  or  to  whom  it  is  directed. 

Am'd  L.  1913,  ch.    674.      In  effect  Sept  1,  1913. 

I  2068.  [Am'd,  1895.1  TIThen  writ  granted  at  special 
term. 

Except  where  special  provision  therefor  is  otherwise  made  in 
this  article,  a  writ  of  mandamus  can  be  granted  only  at  a  six*ciul 
term  of  the  supreme  court,  held  within  the  judicial  district,  em- 
bracing the  county,  wherein  an  issue  of  fact,  joined  upon  an 
alternative  writ  of  mandamus,  is  triable,  as  prescribed  in  this 
article. 

L.    1895,   cb.   946. 

I  a068.  [Ain*d,  ISBS.]  Id.$  at  term  of  the  appellate  divi- 
sion of  the  supreme  court. 

A  writ  of  iiiandamus  may  be  granted,  at  a  term  of  the  appellate 
division  of  the  supreme  court  only,  directed  generally  to  any 
judge  holding,  or  to  hold,  a  special  term  of  the  same  court,  or 
directed  to  one  or  more  judges  of  the  same  court  named  therein, 
in  any  case  where  such  a  writ  may  be  issued  out  of  the  supreme 
court,  directed  to  any  other  court,  or  to  a  judge  thereof.  Such  a 
writ  can  be  granted  only  at  a  term  of  the  appellate  division  of 
the  judicial  department  embracing  the  county,  wherein  the  actiun 
is  triable,  or  the  special  proceeding  is  brought,  in  the  course  of 
which  the  matter  sought  to  be  enforced  by  the  mandamus 
originated,  unless  that  term  is  not  in  session;  in  which  case,  it 
may  be  granted  at  a  term  of  the  appellate  division  of  an  adjoin- 
ing judicial   department. 

L.   1873,  ch.  70,  part  of  |   1    (9  Edm.  575);   L.   1896.  ch.  946. 
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I    aiOTO.    [Am'dy   1895.]      WJhen  pevemj^tovy    niAiidanaaa   to 
iflsite  in  first  instance. 

A  peremptory  writ  of  mandamus  may  be  issued,  iu  the  first 
instance,  where  the  applicant's  right  to  the  mandamus  depends 
only  upon  questions  of  law,  and  notice  of  the  application  has 
been  given  to  a  judge  of  the  court,  or  to  the  corporation,  board, 
or  other  body,  officer,  or  other  person,  to  which  or  to  whom  it 
is  directed.  The  notice  must  be  sorvod,  at  least  eight  days  be- 
fore the  application  is  heard;  unless  a  shorter  time  is  prescribed 
by  an  order  to  show  cause,  made,  where  the  application  is  to  the 
8pecial  term,  by  the  court,  or  a  judge  thereof;  or  where  the 
application  is  to  the  appellate  division,  by  the  appellate*  division, 
or  a  justice  of  the  appellate  division  of  that  judicial  department. 
In  such  a  case  the  application  must  be  founded  upon  alfidavits, 
or  other  written  proofs,  a  copy  of  which  must  be  served  with  the 
notice,  or  order  to  show  cause.  Where  the  court,  board  or  other 
body  to  be  served,  consists  of  three  or  more  members,  the  notice 
or  order  to  show  cause,  and  the  papers  upon  which  the  applica- 
tion is  to  be  made,  may  be  nerved,  as  prescribed  in  the  next 
section  for  service  of  an  alternative  writ  of  mandamus.  Except 
as  prescribed  in  this  section,  or  by  special  provision  of  law.  a 
peremptory  mandamus  cannot  be.  issued,  until  an  alternative 
mandamus  has  been  issued  and  duly  £ierved,  and  the  return  day 
thereof  has  elapsed. 

U   1895,  ch.  940. 

I  2071.  Alternative  writ;  how  served. 

An  alternative  writ  of  mandamus  must  be  served,  by  showing 
the  original  writ,  and  delivering  a  copy  thereof,  to  the  person  to 
be  served.  Where  it  is  directed  to  a  court,  or  to  the  judge  or 
judges  of  a  court,  it  must  be  served,  either  in  term  time  or 
in  vacation,  upon  the  judge  or  judges  of  the  court;  except  that, 
where  the  court  consists  of  three  or  more  judges,  service  upon 
a  majority  of  them  is  sufficient.  Where  it  is  to  be  served  upon 
a  board  or  body,  other  than  a  corporation,  service  must  be  made 
upon  a  majority  of  the  members  thereof,  unless  the  board  or 
body  was  created  by  law,  and  has  a  chairman  or  other  presiding 
oflicer,  appointed  pursuant  to  law;  in  which  case,  service  upon 
him  is  sufficient.  Where  the  writ  is  to  be  served  upon  a  cor- 
poration, service  thereof  may  be  made  upon  any  officer,  upon 
whom  a  summons,  issued  out  of  the  supreme  court,  may  be 
served.  Where  one  or  more  of  the  persons,  upon  whom  to  malce 
service,  as  prescribed  in  this  section,  cannot,  after  due  diligence, 
be  found,  the  exhibition  of  the  original  writ  may  be  dispensed 
with,  and  service  may  be  made  upon  him  or  them,  as  prescribed 
by  law  for  the  service  of  a  summons,  issued  out  of  the  supreme 
court. 

S  2072.  [Am'd,  1800.]     'Writi  kow  returnable. 

An  alternative  writ  must  be  made  returnable  twenty  days 
after  the  service  thereof,  at  the  office  of  the  clerk  of  the  county, 
designated  therein,  in  which  an  issue  of  fact  joined  thereupon  is 
triable.  A  peremptory  writ  must  be  made  returnable  at  a  special 
term  or  a  term  of  the  appellnte  division  of  the  supreme  court, 
designated  therein,  to  which  jipplicntion  for  tlie  alternative  writ 
jQight  have  been  made. 

L.   1895,   ch.   946. 
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1  20T8.  Retun  or  demurrer  to  flmt  writ. 

Where  the  first  writ  of  mand&mus  has  been  duly  serred*  f: 
return  must  be  made  to  the  sawe,  as  therein  requited,  unleiia  it 
is  an  alternative  writ,  and  a  demurrer  thereto  is  taken.  In 
default  of  a  return,  the  person  or  persons,  upon  whom  the  writ 
was  served,  may  be  punished,  upon  the  application  of  the  peopie. 
or  of  the  relator,  for  a  contempt  of  court. 

2  R.  8.  686,  fi  64  (2  Edm.  e06),  am'd.    See  |  2076,  post 


I  2074.  [Am*ii,   1885.]    Retmrm,  how  maAe. 

The  return  to  an  alteruatire  writ  of  mandamus  must  be  annexed 
to  a  copy  of  the  writ;  and  must  be  filed,  in  the  oflice  of  the  derk. 
where  it  is  returnable,  within  the  time  specified  in  the  writ.  The 
return  to  a  peremptory  writ  of  mandamus  must  be  likewise 
annexed  to  a  copy  thereof;  and  must,  before  the  expiration  of 
the  first  day  of  the  term  at  which  it  is  returnable,  be  either 
delivered  in  open  court,  or  filed  in  the  office  of  the  clerk  o€  tiie 
county  wherein  the  term  is  to  be  held. 

L.  1886.   eta.  946.   See  ||  2072  and  2073,  ante. 

t  2076.  Motion  to  set  aaide  writ. 

An  alternative  writ  of  mandamus  cannot  be  quashed  or  set 
aside  upon  motion,  for  any  matter  involving  the  merits.  A 
motion  to  set  aside  such  a  writ,  for  any  other  cause,  or  to  set 
aside  or  quash  a  peremptory  writ  of  mandamus,  or  to  set  aside 
the  service  of  either  writ,  must  be  made  at  a  term,  whereat  the 
writ  might  have  been  granted. 

i  a076.  ComteAt*  of  alternative  wrlt|  demurrer  thereto. 

The  statement,  contained  in  an  alternative  writ  of  mandamus, 
of  the  facts  constituting  the  grievance,  to  redress  which  it  is 
issued;  the  joinder  therein  of  two  or  more  sudi  grievances;  and 
the  command  of  the  writ,  are  subject  to  the  provisions  of  chapter 
sixth  of  this  act,  respecting  the  statement,  in  a  complaint,  of  the 
facts  constituting  a  cause  of  action;  the  joinder  therein  of  two 
or  more  causes  of  action:  and  the  demand  of  judgment  thereupon. 
The  person,  upon  whom  the  writ  is  served.  Instead  of  making 
a  return  thereto,  may  file  in  the  office  where  the  writ  is  return- 
able, a  demurrer  to  the  writ;  or  he  may  file  a  demurrer  to  s 
complete  statement  of  facts  contained  in  the  writ,  as  constituting 
a  separate  grievance,  and  make  a  return  to  the  r^nainder  of  the 
writ.  A  demurrer  may  be  thus  taken,  in  a  case  where  a  defend- 
ant may  demur  to  a  complaint,  or  to  a  cause  of  action  separately 
stated  in  a  complaint,  as  prescribed  in  chapter  sixth  of  this  act; 
and  it  must  be  in  like  form. 

f  aoTT.  Form  and  contents  of  retnrn* 

The  provisions  of  chapter  sixth  of  this  act,  relating  to  the  fom 
and  contents  of  an  answer,  containing  denials  and  aUegatioBt 
of  new  matter,  except  those  provisions  which  relate  to  the 
verification  of  an  answer,  and  to  a  counterclaim  contained 
therein,  apply  to  a  return  to  an  alternative  writ  of  mandamus, 
showing  cause  against  obeying  the  command  of  the  writ.  For 
the  purpose  of  the  application,  each  complete  statement  of  facts, 
assigning  a  cause  why  the  command  of  the  writ  oncht  not  it* 
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De  obeyed,  is  regarded  as  a  ueparaie  defence*  and  must  be  aepar 
rately   stated,  and  numbered* 
See  II  4d8,  489,  600  tnd  SOT,  attt«. 

{  2078.  Further  r«tarn  oaaiaut  he  eonipelledi  demiurretf 
«o  return. 

A  person,  who  has  made  a  retnm  to  an  alternative  mandamuib 
cannot  be  compelled  to  make  a  further  return.  The  people,  or 
the  relator,  may  demur  to  the  return,  or  to  any  complete  state^ 
ment  of  facts,  therein  separately  assigned  as  a  cause  for  disobey- 
ing the  command  of  the  writ,  on  the  ground  that  the  same  is 
insufficient  in  law,  upon  the  face  thereof. 

§  2079.  laiiiie  of  fact|  "vrlien  it  arises. 

An  issue  of  fact  arises  upon  a  denial,  contained  in  the  return, 
of  a  material  allegation  of  the  writ,  or  upon  a  material  allegation 
of  new  matter,  contained  In  a  return;  unless  a  demurrer  thereto 
18  taken.  Where  the  people  or  the  relator  demur  to  a  complete 
statement  of  facts,  separately  assigned  as  cause  for  disobeying 
the  command  of  the  writ,  an  issue  of  fact  arises,  with  respect 
to  the  remainder  of  the  return. 

Bee  S  9M,  ante. 

I    a060w   AppllfsAtlou    of    eertala    provleloiui    of    chapte* 


Oral  pleadings  upon  a  writ  of  mandamus  are  abolished,  and 
QO  pleadings  are  allowed,  except  as  prescribed  in  the  foregoing 
sections  of  this  article.  The  provisions  of  title  second  of  chapter 
sixth  of  this  act  apply  to  the  writ  and  the  return;  except  that  it 
la  not  necessary  to  serve  a  copy  of  either,  upon  the  attorney 
for  the  adverse  party,  or  to  verify  either,  and  that  neither  can 
be  amended,  wHnout  special  application  to  the  court,  or  stricken 
OQt  as  sham. 

I  2081.  Service  of  notice  of  llllnv  retnrn,  nnd  demnrrer. 

Where  a  return  to  an  alternative  writ  of  mandamus  has  been 
filed,  the  attorney  for  the  defendant  making  it  must  serve,  upon 
the  attorney  for  the  people  or  the  relator,  a  notice  of  the  filing 
thereof.  Where  the  people  or  the  relator  demur  to  the  return, 
or  to  a  part  thereof,  a  copy  of  the  demurrer  must  be  served  upon 
the  attorney  for  the  defendant,  within  twenty  days  after  th^ 
service  of  such  a  notice.  Where  the  defendant  demurs  to  the 
writ,  or  to  a  part  thereof,  a  copy  of  the  demurrer  must  be  served 
upon  the  attorney  for  the  people  or  the  relator,  within  the  tim« 
prescribed  by  law  for  filing  it. 

f  2062.  Snbaeanent  proceedlnsra  the  same  aa  in  an  actio*!' 

Except  as  otherwise  expressly  nrescribed  in  this  act.  the  pro 
ceedings  after  issue  is  joined,  upon  the  facts  or  upon  the  law,  are. 
in  all  respects^  the  same  as  in  action:  and  in  each  provision  of 
this  act,  relating  to  the  proceedings  in  an  action,  apply  thereto. 
For  the  purpose  of  the  application,  the  writ,  the  return,  and  the 
demnrrer  are  deemed  to  h^  pleadinsrs  in  an  action:  and  the  final 
order  is  deemed  to  be  a  final  judgment,  and  may  be  entered  and 
docketed,  and  enforced,  with  resoect  to  such  par+R  t>iprAof  as  are 
not  enforced  by  a  peremptory  mandamus,  as  a  final  judgment  in 
as  astlon.      But  before  ths  final  order  can  be  docketsd,  or  sa 
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execution  issued  thereupou,  an  enrollment  must  be  filed  thereapon, 
as  a  judgment-roll  in  an  action,  i^'or  that  purpose,  iJie  clerk  must 
attach  together  and  file  in  his  oUice,  a  ceruhed  copy  ot  the  tiiuil 
order;  the  writ  and  the  return,  or  copies  thereot;  together  witb 
the  same  papers,  which  are  required  by  law  to  be  incorporated 
Into  a  judgment-roll  in  an  action.  Where  the  final  order  is  in 
favor  of  the  people  or  the  relator,  it  must  award  a  peremptoij 
mandamus,  to  be  forthwith  issued. 

2  B.  S.  686,  (  66  and  part  of  S  67  (2  Kdm.  606);  Oo.  Proc.,  |  471« 
.  I  22088.  lasue  of  fact)  hotr  triable. 

An  issue  of  fact,  joined  upon  an  alternative  writ  of  mandamiiit 
must  be  tried  by  a  jury,  as  if  it  was  an  issue  joined  in  an  action 
specified  in  section  \)68  of  this  act;  unless  a  jury  trial  is  waived, 
or  a  reference  is  directed  by  consent  of  parties.  Where  the  wri^ 
was  issued  upon  the  relation  of  a  private  person,  the  relator  or 
the  defendant  is  entitled  to  a  verdict,  report  or  decision,  where 
he  would  be  entitled  thereto,  if  the  issue  was  joined  in  an  action, 
brought  by  the  relator  against  the  defendant,  to  recover  dam* 
ages  for  making  a  false  return. 

S  ao»4.   [Am'd,  18»5.]    Id.)  wkere  trimble. 

An  issue  of  fact,  joined  upon  an  alternative  writ  of  mandamus, 
granted  at  a  special  term  of  the  supreme  court,  is  triable  in  the 
county,  wherein  it  is  alleged  in  the  writ,  that  the  material  facts 
took  place,  unless  the  court  directs  it  to  be  tried  elsewhere.  An 
issue  of  fact,  joined  upon  an  alternative  writ  of  mandamus; 
granted  at  a  term  of  the  appellate  division  of  the  supreme  court, 
is  triable  in  the  county,  which  determines  the  judicial  department 
wherein  the  application  for  the  writ  must  be  made;  unless  the 
appellate  division  directs  it  to  be  tries]  in  another  county  of  the 
same  judicial  department.  Upon  the  trial  of  an  issue  of  fact 
joined  upon  an  alternative  writ  of  mandamus,  the  verdict,  report 
or  decision  must  be  returned  to,  and  the  final  order  thereupon 
must  be  made  by,  the  appellate  division  or  the  special  term,  as 
the  case  requires. 

L.  1896,  ch.  946. 

I  2065.  {Am'dy  180S.]  Issue  of  law  upon  ceuerul  terwa.* 
puandamuai  how  and  vrhere  triable. 

An  issue  of  law,  joined  upon  an  alternative  writ  of  mandamus, 
trranted  by  the  appellate  division,  must  be  tried,  and  the  iSnsi 
oHer  thereupon  must  be  made,  by  the  appellate  division. 

L.   1896.   ch.  946. 

f  20N<{.    [Am'd,   IHOB.]    Costa. 

Where  an  alternative  writ  of  mandamus  has  been  issued,  costs 
may  be  awarded,  as  in  an  action;  except  that,  upon  makinfr  a 
final  order,  the  costs  are  in  the  discretion  of  the  court.  Wheiv  an 
api^lication  for  a  peremptory  writ  of  mandamus  is  granted  or 
denied,  without  a  previous  alternative  mandamus,  costs  not  ex- 
ceeding fifty  dollars  and  disbursements,  may  be  awarded  to  either 
party,  as  upon  a  motion. 

h.  183S.  ch.  271 .  f  6  (4  Edm.  619) ;  L.  1854.  eh.  370, 1 8  (4  Edm.  OS) ;  L.  UW,  ch.  fi7.  !■ 
•Ui«^t.  bept.  1, 18S9. 

!l  2087.   [Am*d,  1895,  191  St.]    Appeals. 

■  An  appeal  fnom  an  order  granting  a  peremptory  writ  of  man- 
damus,  where   an   alternative   writ   of  mandamus   was   not  pre- 

*  So  in  the  orlrtnsl, 
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vioasly  isi^ued,  aud  an  appeal  from  an  order  granting-  or  denying 
an  application  for  an  alternative  writ  of  mandamus^  must  be 
taken  as  from  a  final  order  made  in  a  special  proceeding.  An 
appeal  from  a  final  order  made  upon  an  alteruative  mandamus, 
must  be  taken  as  an  appeal  from  a  judgment;  and  each  pro- 
Tisiion  of  law,  relating  to  an  appeal  from  a  judgment,  either  to 
the  appellate  division  or  to  the  court  of  appeals,  is  applicable 
thereto.  But  where  an  appeal  is  taken,  as  prescribed  in  this 
section,  from  an  order  of  the  appellate  division,  granting  a 
peremptory  mandamus,  made  upon  an  original  application,  or 
from  a  final  order,  made  upon  an  alternative  mandamus,  granted 
at  the  appellate  division,  the  execution  of  the  order  appealed 
from  shall  not  be  stayed,  except  by  the  order  of  the  same  ap- 
pellate division,  made  upon  such  terms,  as  to  security  or  other- 
wise, as  justice  requires. 

U  1850.  ch.  174,  f  3  (4  Edm.  683)  ;  L.  1854,  ch.  270,  |  1  (4  Edm.  M2). 
•m'd;  L.  1805,  ch.  046;  L.  1013,  ch.     674.      In  effect  Sept.   1,  1013. 

S  2088.   [ Am*d,1913.]      'Wlten  relator  to  recover  dama^en. 

Where  a  return  has  been  made  to  an  alternative  writ  of  man- 
damus, issued  upon  the  relation  of  a  private  person,  the  court, 
upon  making  a  final  order  for  a  peremptory  mandamus,  must 
also,  except  where  said  writ  is  directed  to  a  state  officer  or 
oflScers,  or  an  officer  or  officers  of  a  municipal  or  private  cor- 
poration, if  the  relator  so  elects,  award  to  the  relator,  against 
the  defendant  who  made  the  return,  the  same  damages,  if  any, 
which  the  relator  might  recover,  in  an  action  against  tHat  de- 
fendant, for  a  false  return.  The  relator  may  require  his  dam- 
ages where  entitled  thereto  as  aforesaid,  to  be  assessed  upon 
the  trial  of  an  issue  of  fact,  if  the  verdict,  report,  or  decision 
is  in  his  favor.  Such  an  assessment  uf  damages  bars  L.n  a^.'tion 
for  a  false  return. 

2  B.  S.  587,  If  57  and  58  (2  Edm.  608).  amM;  L.  1013.  cl'.  574.  In 
effect  S«pt.  1,   1013. 

i  2089.  [Am'dy  1885.]  Stay  to  proceedlngrn;  enlararement 
of  time. 

The  proceedings  upon  a  writ  of  mandamus,  granted  nt  a  special 
term,  may  be  staj'ed,  and  the  time  for  making  a  return,  or  for 
doing  any  other  act  thereupon,  as  prescribed  in  this  article,  may 
be  enlarged,  as  in  an  action,  by  an  order  made  by  a  judge  of 
the  court,  but  not  by  any  other  officer.  Where  the  writ  was 
granted  at  a  teri,u  of  the  appellate  division,  an  order  staying  thf 
proceedings,  or  enlarging  the  time  to  make  a  return,  can  be  niadft 
only  by  a  justice  of  the  appellate  division  of  the  same  depart* 
enint;  and  where  notice  has  been  given  of  an  application  for  a 
mandamus  at  a  term  of  the  appellate  division  of  the  supreme 
court,  or  an  order  has  been  made  to  show  cause,  at  such  terra, 
why  a  mandamus  should  not  issue,  a  stay  of  proceedings  shall 
not  be  granted,  before  the  hearing,  by  any  court  or  judge. 

Id.,   I  50.   am'd.     Se«  L.  of  1873,   I  3;  L.   1805.   ch.   046. 

i  2090.  Fine  In  certain  ca»e». 

Where  a  final  order  awards  a  peremptory  mandamus,  directed 
to  a  public  officer,  board  or  other  body,  commanding  him  or  them 
to  perform  a  public  duty,  enjoined  upon  him  or  them  by  a  special 
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provi«ion  of  law,  if  it  appears  to  the  court,  tliat  tlie  officer,  or 
uue  or  more  members  of  tlie  board  or  body,  have,  without  ju«t 
excuse,  refused  or  neglected  to  perform  the  duty  so  enjoined,  the 
court,  besides  awarding  to  the  relator  his  damages  and  costs,  aB 
prescribed  in  this  article,  may,  in  the  same  order,  impose  a  line, 
not  exceeding  two  hundred  and  fifty  dollars,  upon  the  officer,  or 
upon  pach  member  of  the  board,  who  has  so  refused  or  neglected. 
The  fine,  when  collected,  must  be  paid  into  the  treasury  of  the 
State;  and  the  payment  thereof  bars  any  action  for  a  penalty, 
incurred  by  the  person  so  fined,  by  reason  ef  his  refusal  ar 
neglect  to  perform  the  duty  so  enjoined. 
2  B.  8.  587,  I  60,  am*d. 
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AATICLE  FIFTB. 

^6  wru  of  prchitHium, 

Wtc  9W1.  Kindt  of  writ;  kow  granted. 

2602.  HVnen  writ  granted  ac  apeclal  term. 

aotC.  Id.;  b/  the  appellate  dlTlBion  of  tJie  snpreme  eomtl. 

2094.  AltematlTe  wiit  must  Isaoe  flrat;  Its  contents. 

autuO.  Id.;  wben  returnable;  bow  senred. 

2066.  Abnolute  writ  IsMies,   unless  retom  made. 

au07.  Legal  objections,  bow  taken;  motion  to  quash  or  set  asUto  wrtt. 

2006.  Return  by  party;  proceedings  when  he  adopts  judge's  return. 

2000.  Proceedings  after  return;   trial  by  jury. 

2100.  Final  order;  custa. 

2101.  Appeals. 

310BU  Stay  of  proceedings;   enlargement  of  ttane 

f  2091.  [Ajn*d,  1U18.J      Kinda  of  wrlt|  l&ow   granted. 

A   writ  of  pruhibitiou  in  either  alteruative  or  absolute.     The 

alternative    writ    may    be   granted    upuu    au    athdavit,    or    other 

written  proof,  showing  a  proper  eabe  therefor.     PreviouH  notice 

of  the  application  iiiuat  be  given  to  a  judge  of  the  court,  or  to 

the   corporation   board,   or   other   body,   officer,   or   other   person 

to  which  or  to  whom  it  is  directed. 

2  R.   8.  687,  {  61    (2  Edm.   600),   am'd.     Bee  i  2067,  ante.     Am*d.  U 
1013,  ch.    978.      In  effect  Sept  1.  1013. 


i  a09a.  Wlien  writ  vranted  at  special  tei 

£xeept  where  special  provlHion  therefor  is  otherwise  made  in 
this  article,  an  alternative  writ  of  prohibition  can  be  granted 
only  at  a  special  term  of  the  court.  In  the  supreme  court,  the 
special  term  must  be  one  held  within  the  judicial  district,  em- 
bracing the  county,  wherein  the  action  is  triable,  or  the  special 
proceeding  is  brought,  in  the  course  of  which  the  matter,  sought 
to  be  prohibited  by  the  writ,  originated. 

L.  1873,  cb.  70,  I  1;  see  I  2068,  ante. 

f   2003.    (Am'd,   189S.1      Id.;  by   the   appellate    divinion   of 
the  aopreiue  coart. 

An  alternative  writ  of  prohibition  may  be  granted  at  a  term 
of  the  appellate  division  of  the  supreme  court  only,  directed  gen- 
erally to  any  judge  holding,  or  to  hold,  a  special  term  of  the  same 
court,  or  directed  to  one  or  more  judges  of  the  same  court, 
named  therein,  in  any  case  where  such  a  writ  may  be  issued  out 
of  the  supreme  court,  directed  to  any  other  court,  or  to  a  judge 
thereof.  Such  a  writ  can  be  granted  only  at  the  term  of  the 
appellate  division  of  the  judicial  department,  embracing  the 
county,  wherein  the  action  is  triable,  or  the  special  procee<liug 
is  brought,  in  the  course  of  which  the  matter,  sought  to  be  pro- 
hibited by  the  writ,  originated,  unless  a  term  of  the  appellate 
division  of  said  department  is  not  in  session;  in  which  case,  it 
may  be  granted  at  a  term  of  the  appellate  division  in  au  adjoin- 
ing judicial  department. 

T*  1873,  ch.  70,  {  1,  am'd;  I..   lS9r»,  ch.  046.     See  S  2u69,  ante. 


i   9004.  Alternative   writ   mntit   iMsue   flrst;   Its   contents. 

Except  as  otherwise  specially  prescribed  by  law.  an  absolute 
writ  of  prohibition  cannot  be  issued,  until  an  alternative  wnt 
has  been  issued  and  duly  served,  and  the  return  day  thereof  hdj> 
elapsed.     The  alternative  writ  must  be  directed  to  the  court  in 
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which,  or  to  the  judge  before  whom,  and  also  to  the  partr  is 
whose  favor,  the  proceedings  to  be  restrained  were  taken,  or  are 
about  to  be  taken.  It  most  command  tne  court  or  judge,  and  alsc 
the  party,  to  desist  and  refrain  from  any  further  proceedings  m 
the  action  or  special  proceedmg,  or  with  respect  to  the  particular 
matter  or  thing  described  therein,  as  the  case  may  Ito,  until  the 
further  direction  of  the  court  issuing  the  writ;  and  also  to  show 
cause,  at  the  time  when,  and  the  plnce  where,  the  writ  is  made 
returnablo,  why  they  should  not  be  absolutely  restrained  from  any 
further  proceedings  in  that  action,  spi^cial  proceeding,  or  matter. 
The  writ  need  not  contain  any  statement  of  the  facts  or  legai 
objections,  upon  which  the  relator  founds  his  claim  to  relief. 
L.   1873,   ch.   70,  {  61.   in  part.    See  §  2076,  ante. 


f  2095.   [Aiii*d,   1806.]    Id.)   when  returnable |  hoivr  served 

The  writ  must  be  made  returnable,  either  forthwith  or  at  a 
day  certain,  before  the  term  which  granted  it.  or  upon  tJie  first 
day  of  a  future  term,  therein  specified,  at  which  application  for 
the  writ  might  have  been  made.  Where  it  is  granted  at  a  term 
of  the  appellate  division  in  a  Judicial  department^  adjoining  thai 
%\  herein  the  matter  originated,  it  may,  in  the  discretion  of  the 
court,  be  made  returnable  at  a  term  of  the  appellate  dirisioo  of 
either  department.  The  writ  must  be  served  on  the  court  or 
judge,  and  also  upon  the  party,  as  prescribed  by  law  for  the  serv- 
ice of  an  alternative  writ  of  mandamus.  A  copy  of  the  papers, 
upon  which  it  was  granted,  must  be  delivered  with  each  copy  of 
the  writ. 

Soe  Id..  S  61,   and  L.  1873,  ch.  70,  |  1,  and  part  of  M:  f  2071,   ante;  U 
1885,  ch.  946. 

f  209G.  [Am'd,  1895.]  Absolnte  writ  iaanes,  nnlesa  return 
made. 

Where  the  alternative  writ  has  been  duly  served  upon  the 
court  or  judge,  and  upon  the  party,  the  relator  is  entitled  to  aa 
absolute  w^rit,  unless  a  return  is  made  by  the  court  or  judge,  and 
by  the  party,  according  to  the  exigenc?y  of  the  alternative  writ, 
or  within  such  further  time  as  may  be  granted  for  the  purpose. 
The  return  must  be  annexed  to  a  copy  of  the  writ;  and  it  must 
be  either  delivered  in  oi)en  court,  or  filed  in  the  office  of  the  derk 
of  the  county  where  the  writ  is  returnable.  Where  the  party 
makes  a  return,  the  court  or  judge  must  also  make  a  return.  In 
default  thereof,  the  judge,  or  the  members  of  the  court,  may  be 
t)unished.  upon  the  application  of  the  people  or  of  the  relator. 
for  a  contempt  of  the  court  issuing  the  writ,  A  return  to  an  al- 
ternative writ  of  prohibition  cannot  be  compelled  in  any  otbcr 
case. 

L.  189S,  ch.  946. 


I  2007.  I/eignl  objections,  bow  talcenf  mtktlon  to  «nnali  off 
vet  aside  writ. 

An  alternative  writ  of  prohibition  cannot  be  qnashed  or  set 
aside,  upon  motion,  for  any  matter  involving  the  merits.  An  ob- 
jection to  the  lejral  sufficiency  of  the  papers,  upon  which  the  writ 
was  cranted.  may  be  t^ken  in  ihe  return.  A  motion  to  nuasb  an 
absolute  writ  of  prohibition,  or  to  set  iside  an  alternative  writ, 
for  any  matter  not  involvine  tbe  merits,  must  be  made  at  a  tem 
where  the  writ  might  have  been  granted. 

Bee  I  9075,  ante. 
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I  a09S.  Return  bj*  party;  proceeding*  nrhen  he  adopt* 
Jndire'*  return. 

A  return  to  an  alternative  writ,  when  mad«  by  a  party,  must 
be  verlbea  by  his  amdayiL,  as  required  for  tlie  Terilication  of  a 
pleading  in  a  court  of  record;  unless  it  consists  only  of  objeetiona 
to  the  legal  sufficiency  of  the  papers  upon  which  the  writ  waa 
granted.  Where  the  party  unites  with  the  court  or  judge  in  a 
re  I  urn,  or  annexes,  to  the  court's  or  the  judge's  return,  an  in- 
strament  in  writing,  subscribed  by  him,  to  the  elt'ect  that  h<i 
adopts  It,  ai»i  relies  upon  the  matters  therein  contained,  as  suffl- 
w-ieiic  cause  v'hy  the  court  or  judge  should  not  be  restrained,  as 
uientinned  in  the  writ,  he  is  thenceforth  deemed  the  sole  detend- 
ant  in  the  pecial  proceeding;  except  that  where  a  final  order  is 
made,  awarding  an  absolute  writ  of  prohibition,  such  a  writ  must 
be  directed  to  the  party,  and  also  to  the  court  qt  the  judge. 

Section  63,  R.  8^  aw        See  }  'V)d8,  antOK 

I  32009.   [Ant'dy  1805.]    ProceedlnflTM  after  retvrn;   trial   by 


Pleadings  are  not  allowed  upon  a  writ  of  prohibition.  Where 
an  alternatiTe  writ  has  been  issued,  the  cause  may  be  disposed  of 
without  further  notice,  at  the  term  at  which  the  writ  is  return- 
able. If  it  is  not  then  disposed  of,  it  may  be  brought  to  a  hearing, 
upon  notice,  at  a  subsequent  term.  It  must  be  heard  at  a  term 
of  the  appellate  division  in  the  same  judicial  department,  or  at  a 
special  term  held  in  tlie  same  judicial  district,  as  the  case  may  be. 
The  relator  may  controvert,  by  atfidavit,  any  allegation  of  new 
matter  contained  in  the  return.  The  court  may  direct  the  trial 
of  any  question  of  fact  by  a  Jury,  in  like  manner  and  with  like 
effect,  as  where  an  order  is  made  for  the  trial,  by  a  jury,  of  issuer 
of  fact,  joined  in  an  action  triable  by  the  court.  Where  such  a 
direction  is  given,  the  proceedings  must  be  the  same,  as  upon  the 
^rial  of  issues  so  joinea  in  an  action. 

iectloB  64,  B.  8.,  am'd;  U  1885,  ch.  040. 


I    aiOO.    Flnnl    order  |   eomtm^ 

Where  a  final  order  is  made  in  favor  of  the  relator,  it  must 
award  an  absolnte  writ  of  prohibition;  and  it  may  also  direct  that 
all  proceedings,  or  any  specified  proceeding,  theretofore  taken 
In  the  action,  special  proceeding,  or  matter,  as  to  which  the  pro- 
hibition absolute  issues,  be  vacated  and  annulled.  The  writ  of 
consultation  is  abolished.  Where  a  final  order  is  made  against 
the  relator,  it  must  authorize  the  conrt  or  judge,  and  the  ad- 
Terse  party,  to  proceed  in  the  action,  special  proceeding,  or  matter, 
as  if  the  nltemative  writ  had  not  been  issued.  Costs,  not  exceed-* 
ing  fifty  dollars  and  disbursements,  may  be  awarded  to  either 
party,  as  upon  a  motion. 

Sectlona  63.  64,  68,  R.  8.,  am'd, 

f   2101.    [Am'd,   1805,   1913.]      Appeal*. 

An  order  granting  or  denying  an  application  for  an  alternative 
writ  of  prohibition,  and  a  final  order,  made  as  prescribed  in  the 
last  section,  can  be  reviewed  only  by  appeal.  Where  the  order 
was  made  by   the  appellate  ilivisiou,  th»*  execution  of  the  order 
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appealed  from  shall  not  be  stayed,  except  by  an  order,  made  at 
a  term  of  the  appellate  diviKion  in  the  name  department  upon 
such  terniB,  as  to  security  or  otherwise,  as  justice  requires. 

SoA  L.  1873.  ch.  70,  |  »;  uIho,  {  2087,  ante;  L.  1895,  ch.  946;  L.  1913^ 
ch.    87S.      la  effect  ISept.   1,  1913. 

f  2102.  [Am'd,  1805.]  Stay  o£  prooeedliiv«|  enlarsememt 
of  time. 

The  proceedings  upon  a  writ  of  prohibition,  granted  at  a  special 
term,  may  be  stayed,  and  the  time  for  making  a  return,  or  for 
doing  any  other  act  thereupon,  as  prescribed  in  this  article,  may 
be  enlarged,  as  in  an  action,  by  an  order  made  by  the  judge  of 
the  court,  but  not  by  any  other  officer.  Where  the  writ  was 
granted  at  a  term  of  the  appi^llate  division,  an  order  staying  the 
proceedings,  or  enlarging  the  time  to  make  a  return,  can  be 
made  only  by  a  justice  of  the  appellate  division  of  the  judicial 
department  within  which  the  writ  is  returnable;  and  wher* 
notice  has  been  given  of  an  application  for  a  prohibition  at  a 
term  of  the  appellate  division,  or  an  order  han  been  made  t« 
show  cause  at  such  term,  why  a  prohibition  should  not  issue,  a 
stay  of  proceedings  shall  not  be  granted,  before  the  hearing,  by 
any  court  or  judge. 

See  I  2089,  ante,  and  act  of  1873;  U  1895,  ch.  MC 
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ARTICI^K    SIXTH. 

The  writ  of  (uaessment  of  damages. 

See.  tUB,  WiitdedlnMl. 

2104.  Applloatton  therefor. 

9M.  wnen  made  by  attomey-generAl  or  dlstrtct^attoraej. 

SIM.  Writ  *.  to  whom  directed. 

9101.  Oontente  of  writ. 

3108.  Motloe  of  ezecatkm. 

3100.  Jury;  how  proenred. 

3110.  Jut  to  be  sworn. 

3111.  Jury  to  make  Inqolsitloii. 

'ZlVi.  Nottoe  of  application  to  ooort  thereupon. 
211S.  Coart  may  set  aside  Inquisition. 

3114.  Order  on  confirming  Inquisition. 

3115.  State  treasurer  to  pay  damaffets  etc..  to  gorenior. 

3116.  GoTomor  to  pay  damaires  Into  court. 

3117.  InTestment  of  money  so  paid. 

3118.  How  obtained  by  claimant. 

3119.  Taking  lands  by  the  Ualted  Statet. 

i  S108.  Iirrlt  defined. 

The  writ,  heretofore  known  as  the  writ  of  ad  qnod  damnnm, 
shall  hereafter  be  styled  the  writ  of  assessment  of  damages. 

f  1il04.  Application  tberefor. 

Whenever  the  governor  of  the  State  is  authorized  by  law,  to 
take  possession  of  any  real  property  within  the  State,  for  the  use 
of  the  people  of  the  State,  and  he  cannot  agree  with  the  owner 
or  owners  thereof  for  its  purchase,  he  may  cause  application  to 
be  made  to  the  supreme  court,  at  a  special  term  thereof,  for  a 
writ  of  assessment  of  damages,  which  must  be  granted  accord- 
ingly. 

3  B.  8.  588, 1 06(3  Bdm.  610). 

f  S106.  IVlien  made  by  aitorney-flreneral  or  dlatrlot- 
stttoracy. 

The  attorney-general,  or  district-attorney  of  the  county  in 
which  the  real  propertpr  is  situated,  must,  when  the  governor  so 
directs,  make  the  application,  in  the  name  of  the  governor;  and 
must  conduct  the  subsequent  proceedings,  under  the  governor's 
direction. 

I  2106.  Writ;  to  whom  directed. 

The  writ  must  be  directed  to  the  sheriff  of  the*  county  in 
which  the  real  property  to  be  taken  is  situated,  unless  the  court 
directs  the  damages  for  the  taking  to  be  assessed  by  a  jury  of 
another  county;  in  which  case  the  writ  must  be  issued  to  the 
sheriff  of  the  county,  from  which  the  jury  is  directed  to  be 
taken. 

Id.,  part  of  1 66,  sm'd.    See H 1070  and  1071,  ante 

i  2107.  Content*    of   writ. 

The  writ  must  describe  the  real  property  to  be  taken,  with  the 
like  certainty  as  is  required  in  a  complaint  in  an  action  of  eject- 
ment. It  must  command  the  sheriff,  to  whom  it  is  directed,  to 
inquire,  by  the  oaths  of  twelve  men  of  his  county,  qualified  to 
act  as  trial  jurors  in  a  court  of  record,  whether  the  owner  or 
awoers  of  the  real  pronerty,  or  any  of  them,  will  sustain  any 
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damages  by  the  taking  thereof,  for  the  use  of  the  people  of  the 
State;  and,  if  so,  the  amount  thereof;  and  that  he  return  the 
writ  to  the  supreme  court,  without  delajr^  witli  the  HuOing  or 
the  jury  thereupon. 

2   B.    S.   588.    i  67. 

{   2108.    Notice    Of  execution. 

The  sheriff,  immediately  after  the  delivery  of  the  writ  to  him, 
must  give  notice  of  the  time  when,  and  the  place  where,  the 
writ  will  be  executed,  by  publishing  the  notice,  once  in  each  week, 
for  at  least  three  successive  weeks,  in  a  newspaper  printed  iu 
his  county. 

Id.,  f  68. 

i  2109.  [Aiift*d,  1805.7    Jury-i  hovr  procured. 

The  sheriff  must  notify  twelve  men  of  his  county,  qualified 
to  aet  as  trial  jurors  in  a  court  of  record,  to  attend  at  the  time 
and  place,  and  for  the  purpose,  specified  in  the  notice.  Bach 
juror  must  be  notified,  as  a  juror  is  notified  to  attend  a  trial  tenn 
of  the  supreme  court.  Upon  his  failure  to  attend,  when  duly 
notified,  his  attendance  may  be  compelled  by  attachment,  and  pnh 
ceedings  may  be  taken  against  him,  and  he  may  be  punished  there- 
upon, by  the  supreme  court,  as  where  a  juror  duly  notified,  fails 
to  attend  at  a  trial  term  thereof.  The  sheriff  may  require  the 
attendance  of  a  talesman,  in  place  of  a  Juror  notified  and  not 
appearing;  or  he  may  adjourn  the  proceedingB,  for  the  purpose 
of  punishing  the  defaulting  juror,  or  compelling  bis  attendance^ 

Id.,   part  of  S  68;  L.  1896,   ch.  946. 

I  2110.  Juror  to  be  aiv^orn. 

When  a  jury  has  been  procured,  -  the  sheriff  must,  before  the 
jurors  proceed  to  the  inquiry  commanded  by  the  writ,  admin- 
ister  to  each  of  them  an  oath,  that  he  will  diligently  inquire 
concerning  the  matters  specified  in  the  writ,  and  will  give  a 
true  verdict,  according  to  the, best  of  his  judgment,  without 
favor  or  partiality. 

Remainder  of  Id..  $  69. 

I  2111.  Jur^r  to   make   inqnialtlon. 

After  being  sworn  as  prescribed  in  th*»  last  section,  the  jury 
m"Ft  view  all  the  real  property  described  in  the  writ,  and  con- 
sider the  value  thereof.  They  may,  in  the  discretion  of  a 
majority  of  them,  hear  such  testimony  as  may  be  offered  hf 
any  person  appearing,  respecting  the  value.  They  must  therenpOD 
assess  the  damages,  which  the  owner  or  owners  of  the  real 
property  will  sustain,  by  being  deprived  thereof.  When  the 
real  property  consists  of  two  or  more  distinct  parcels,  owned. 
or  claimed  to  be  owned,  by  different  persons,  the  jury  mnat 
assess  separately  the  value  of  each  distinct  parcel,  if  the  writ 
requires  them  so  to  do,  or  If  a  malority  of  them  think  proper 
80  to  do.  If  they  cannot  agree,  aft^r  a  reasonable  time,  the 
sheriff  may  discharge  them,  and  publmh  a  new  notice,  and 
procure  a  new  jury.  When  the  jurors  have  agreed,  they  must 
make  p^  inquisition,  stating  the  sum  to  be  paid,  by  the  people 
of  the  State,  for  tnking  each  di;.itinct  parcel,  or  the  whole,  as  the 
case  reonires.  The  inquisition  mnat  be  signed  by  each  juror, 
and  by  the  sheriff;  and  the  sheriff  must  immediately  thereafter 
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ale  the  iDqalsItlon  and  the  writ,  with  his  return  to  the  writ 
ID  the  oihce  of  the  clerk  of  the  county  in  which  the  real  property 
is  eitoated. 

2  R.   S.  688.   i  70. 

f  S122.  IVotlee  of  appllc»<lotf  to  eourt  thereupon. 

Within  three  months  after  the  writ,  and  the  return  thereto, 
with  the  inquisition  thereupon,  have  been  tiled,  as  prescribed  in 
the  last  section,  the  attorney-general,  or  district-attorney,  haying 
ciiarge  of  the  proceeding,  must  cause  to  be  published,  a  notice, 
directed,  generally,  to  all  the  owners  and  persons  interested  in 
the  real  property;  describing  the  property,  in  general  concise 
terms;  stating  when  and  where  the  writ,  return,  and  inquisition 
were  filed,  and  requiring  the  persons  notified  to  show  cause, 
at  a  special  term  of  the  supreme  court,  to  bo  held  at  a  time  and 
at  a  place  specified  in  the  notice,  why  the  inquisition  should  not 
be  confirmed;  or,  if  the  governor  so  directs,  why  the  inquisition 
should  not  be  set  aside.  The  notice  must  be  published,  at  least 
once  in  each  week,  for  throe  successive  weeks,  in  a  newspaper 
printed  in  the  county,  and  also  in  the  newspaper  printed  at 
Albany,  in  which  legal  notices  are  required  to  be  published- 

1  2113.  Court  may  net  aside  Inqnlnttlon. 

At  the  time  and  place  specified,  in  the  notice,  the  court  must 
examine  into  the  inquisition,  and  hear  such  allegations,  and 
ilBdavits,  or  other  written  proofs,  as  may  be  presented  in  behalf 
of  the  people,  or  any  owner,  or  person  interested.  If  the  court 
then,  or  at  the  time  and  place  to  which  the  matter  is  adjourned, 
determines  that  the  inquisition  is,  in  any  respect,  excessive,  un- 
juflt  or  otherwise  materially  defective,  it  may  set  aside  the  whole 
or  any  part  thereof;  and  may  direct  that  anotlier  writ  issue,  or 
another  inquisition  be  taken,  to  supply  the  defects. 

2  R.  S.  R88.  f  71,  aro'd. 

I  2114«  Order  on   conflriiilnflr  Inqnlaltlon. 

If  It  appears  to  the  court,  thaf  the  writ  has  been  duly  executed, 
an  order  must  be'  made,  and  entered  in  the  office  of  the  clerk 
of  the  county,  in  which  the  real  property  to  be  taken  is  situated, 
declaring  that  the  people  of  the  State,  upon  paying  into  court 
the  amount  of  the  damages  assessed  by  the  inquisition,  shall 
be  entitled  to  an  absolute  estate  in  the  real  property  described 
In  the  writ,  and  in  the  appurtenances  belonging  theretob 

Id..  S  72.  am'd.    8eo  |  2116.  pott. 

f  211S.  State  treasurer  to  pay  damaflres,  eie.,  to  irovernor. 

The  State  treasurer,  on  the  warrant. of  the  comptroller,  must 
pay  to  the  governor,  out  of  any  money  in  the  treasury,  appro- 
priated for  that  purpose,  sufficient  money  io  pay  the  damages 
assessed,  pursuant  to  the  foregoing  provisions  of  this  article^ 
and  the  costs  and  expenses  of  the  proceedings. 

Id.,  I  78,  am'd;  1  B.  8.  170,  177,  |  1  (1  Edm.  170.  177) 

f  2116.  Go-rernor  to  pay  damairea  Into  coart. 

Immediately  after  the  receipt  by  the  governor,  as  prescribed 
In  the  last  section,  of  sufficient  money  to  pay  the  damages,  he 
must  pny  it  into  court:  and  thereupon  the  absolut'^  title  to  the 
real  property  r    to  be  taken,  vpsts  in  the  people  of  the  State. 

flee  Id.  I  72. 
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1  2117.  [Am>d,  1895.]    I«^e«tment  of  money  so  paid. 

If  an  application  for  the  money  paid  into  court  is  not  made, 
as  prescribed  in  the  next  section,  within  sixty  days  aft^  the 
payment  into  court,  the  appellate  division  of  the  supreme  court 
in  that  judicial  department,  may  provide,  by  order,  for  the 
investment,  under  the  direction  of  the  court,  of  the  money,  and 
of  the  interest  to  arise  therefrom,  in  permanent  securitiest  for 
the  benefit  of  the  owners. 

2  R.  8.  588,  i  74.  am'd;  L.  1896,  ch.  946. 

8  2118.  [Am*d,  1895.]    How  obtained  by  elaimant. 

A  person  claiming  to  have  been  ^n  owner  of  or  interested  in, 
the  property,  when  it  was  so  taken,  may  present  to  the  appellate 
division  of  the  supreme  court,  at  a  term  thereof,  held  in  the  ju- 
dicial department  embracing  the  county,  whereiu  the  property 
is  situated,  a  petition,  praying  for  the  payment  to  him  « '  t^e 
whole  or  any  part  of  the  money  so  paid  into  court,  or  of  tlie 
income  remainmg  uninvested,  or  both;  or  for  the  transfer  to 
him  of  the  whole  or  any  part  of  the  securities,  in  which  it  has 
been  invested.  The  cotirt  must  thereupon  take  such  measures, 
as  it  deems  proper,  to  ascertain  the  rights  and  interests  of  the 
petitioner,  and  of  all  other  persons,  who  were  owners  of  or 
interested  in  the  property,  or  who  are  personnl  representatives, 
or  heirs,  of  owners  or  persons  so  interested,  and  to  cause  notice 
of  the  application  to  be  given  to  those  persons;  and  it  must  cause 
the  money  to  be  paid,  or  the  securities  to  be  transferred,  to  the 
several  persons  entitled  thereto,  in  accordance  with  the  rights 
and  interests  thus  ascertained. 

Id.,  %  n  and  EMrt  of  f  74.  am'd  and  conaoUdated;  L,  1885.  ch.  946. 

S  2119.  Takins  laads  by  tko  Ualtod  8«atoa. 

When  the  legislature  of  the  State  consents  to  the  taking  of 
any  real  property  within  the  State,  for  the  use  of  the  people  of 
the  United  States,  a  writ  of  assessment  of  damages  may  be 
issued;  and  the  proceedings  thereupon  must  be  in  accordance 
with  the  provisions  of  this  article;  except  that  the  application 
for  the  writ  must  be  made,  and  the  subsequent  proceedings  must 
be  conducted,  by  the  attorney  of  the  United  States,  for  the 
district  embracing  the  county  wherein  the  real  property  » 
situated. 

Id.,  i  76.  am'd. 
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ARTICI.B3  9EVB1VTH. 

The  writ  of  certiorari,  to  review  the  determination  of  an  inferior 

tribunal, 

3«c.  2iao.  Cues  where  writ  may  iMue. 

2121,  2122.  Case*  where  it  cannot  iMue. 

2123.  When  issued  from  supreme  court. 

2124.  When    from   another  court. 

2125.  Limitation  of  time  for  review. 

2126.  Id.;  in  case  of  disablHty. 

2127.  Application  for  writ;  where  and  how  made. 

2128.  When  notice  necessary;  serrice  thereof. 
2128.  To  whom  writ  directed. 

2130.  Mode  of  service. 

2131.  Stay  of  proceedings. 

2132.  When  and  where  writ  returnable, 

2133.  Subsequent  proceedings  as  in  an  action. 

2134.  Return;  when  and  how  made. 

2135.  Id.;  how  compelled;  fees  for  making. 

2136.  Id.;   after  term  of  office  expired. 

2137.  When  third  person  may  he  brought  in. 

2138.  Hearing  upon  return. 
2138.  Id.;  upon  affidavits. 

2140.  Questions  to  be   determined. 

2141.  Final  order  upon  the  hearing. 

2142.  Itestltntion  may  be  awarded. 

2143.  Costs. 

2144.  Entry  and  enroOment  of  Unal  order. 
2146.  Effect  thereof. 

2146.  "  Body  or  officer  "  ;   "  determination  "  ;  what  they  teclnda. 

2147.  Application  of  this  article  to  certain  special  cases. 

2148.  Id.;  to  civil  cases  only. 

f  2UiO.  Cases  ywlk^r^  -writ  may  Isave* 

The  writ  of  certiorari  regulated  in  this  article,  except  the  writ 
specified  in  section  2124  of  this  act,  is  issued  to  rexiew  the  deter- 
mination of  a  bodj  or  officer.  It  can  be  issued  in  one  of  the  fol- 
lowinjir  cases  only: 

1.  Where  the  right  to  the  writ  is  expressly  conferred,  or  the 
issue  ther€»of  is  expressly  authorized,  by  a  statute. 

2.  Where  the  writ  may  be  issued  at  common  law,  by  a  court 
of  general  jurisdiction,  and  the  right  to  the  writ,  or  the  power  of 
the  court  to  issue  it,  is  not  expressly  taken  away  by  a  statute. 

f  8121.  Caaea  Trliere  It  cannot  taaae. 

A  writ  of  certiorari  cannot  be  issued,  to  review  a  determination. 
made,  after  this  article  takes  effect,  in  a  civil  action  or  special 
proceeding,  by  a  court  of  record,  or  a  judge  of  a  court  of  record. 

See  if   1356  and  136T.  also  |  2.   ante. 

§2122.  The  same. 

Except  as  otherwise  expressly  prescribed  by  a  statute,  a 
writ  of  certiorari  cannot  be  issued,  in  either  of  the  following 
cases: 

1.  To  review  a  determination,  which  does  not  finally  determine 
the  riehts  of  the  parties,  with  respect  to  the  matter  to  be  reviewed. 

2.  Where  the  determination  can  be  adequately  reviewed,  by  an 
apDCPl  to  a  court,  or  to  some  other  body  or  officer.    • 

3.  Where  the  body  or  officer,  making  the  determiDation,  is 
expresiily  authorized,  by  statute,  to  rehear  the  matter,  ^pon  the 
relator**   application;    unless   the   determination    to   be   reviewed 

R36. 
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was  made  upon   a   rehearing,   or   the   time   within    which   tin 
relator  can  procure  a  rehearmg  has  elapsed. 

1  2123.  [Am'd,  1895.]    l¥lien  isaned  from  supreme  eoart. 

A  writ  of  certiorari  can  be  issued  only  out  ot  the  supreme 
court,  except  in  a  case  where  another  court  is  expressly  autbur 
ized  by  statute  to  issue  it. 

L.    1886,    ch.   946. 

§  2124.  >Vlften  from  another  court. 

Any  court  of  record,  exercising  jurisdiction  of  an  appelhite 
nature,  may  issue  a  writ  of  certiorari,  requiring  the  body  or 
officer  whose  proceedings  are  under  rcTiew,  to  make  a  return 
to  the  court  issuing  the  writ,  at  a  time  and  place,  fixed  by  the 
court,  and  designated  in  the  writ,  for  the  purpose  of  supplying 
any  diminution,  variance  or  other  defect,  in  the  record  or  other 
papers,  before  the  court  issuing  the  writ,  in  any  case  where 
justice  requires  that  the  defect  should  be  supplied,  and  adequate 
relief  cannot  be  obtained  by  means  of  an  order. 

2  R.  S.  599.  S  40  (2  Edm.  621).    See  {  1216,  ante. 

I  2126.  Limitation  of  time  for  review. 

Subject  to  the  provisions  of  the  next  section,  a  writ  of  cer- 
tiorari to  review  a  determination  must  be  granted  and  served, 
within    four    calendar    months    after    the    determination    to    !>«» 
reviewed   becomes  final   and   binding,   upon  the  relator,   or  the 
'  person  whom  he  represents,  either  In  law  or  in  fact. 

I  212e.   [Am*d,  1896.]    Id.)  in  case  of  dianbilitT. 

The  appellate  division  of  the  supreme  court  may  grant  the 
writ,  at  any  time  within  twenty  months  after  the  expiration  of 
the  time  limited  in  the  last  section,  where  the  relator,  or  the 
person  whom  he  represents,  was  at  the  time  when  the  determina- 
tion to  be  reviewed  became  final  and  binding  upon  him,  either 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
conviction  of  a  criminal  offence,  for  a  term  less  than  for  life. 

L.  1896,  ch.  d46.    See  5  2091,  ante. 

i  2127.  [Am'd,  1896.]  AppllenUon  for  writ;  where  mn4 
how  mnde.  « 

An  application  for  the  writ  must  be  made  by,  or  in  behalf  of. 
a  person  aggrieved  by  the  determination  to  be  reviewed:  must 
be  founded  upon  an  affidavit,  or  a  verified  petition,  which  may 
be  accompanied  by  other  written  proof:  and  mnst  show  a  prope** 
case  for  the  issuing  of  the  writ.  It  can  be  granted  only  at  ; 
term  of  the  appellate  division  of  the  supreme  court  or  at  special 
term:  and  the  granting  or  refusal  thereof  is  discretionary  with 
the  court. 

L.  1847,  cb.  280,  I  17  (4  Edm.  661):  L.   1896.  cb.  946. 

I  2128.  "When  notiee  necessary;  Hervlee  thereof. 

Until  provision  is  made,  in  the  general  rules  of  practice,  for 
requiring,  or'  dispensing  with  notice  of  the  application  for  the 
writ,  the  court  to  which  the  application  for  the  writ  is  made, 
may,  in  its  discretion,  require  or  dispense  with  notice.  A 
notice,  when  it  is  necessary,  must  he  served,  with  copies  of  the 
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papers  upon  which  the  application  ia  to  be  made,  upon  the  body 
ur  omcer,  whose  determination  is  to  be  reviewed,  or  upon  sucu 
other  person  as  the  court  directs,  as  prescribed  in  this  article 
lor  the  service  of  a  writ  of  certiorari.  The  service  must  be 
made,  at  least  eight  days  before  the  application,  unless  the 
court,  by  an  order  to  show  cause,  prescribes  a  shorter  time. 
vVUere  notice  is  given,  the  person  served  muy  produce  attidavits 
ur  oLUer  wiiiteu  proofs,  upon  tne  meriis,  in  upposiiiou  lo  uie 
application. 

I  aei20.  To  wbom  writ  directed. 

lut*  writ  must  be  airected  to  the  body  or  officer,  whose  deter- 
mination is  to  be  reviewed;  or  to  any  other  person  having  the 
cusiooy  of  the  record  or  other  papers  to  be  ceriitied;  or  to  both, 
if  necessary.  Where  it  is  brought  to  review,  the  determination 
of  a  board  or  body,  other  than  a  court,  if  an  action  would  lie 
against  the  board  or  body,  in  its  associate  or  official  name,  it 
must  be  directed  to  the  board  or  body,  by  that  name;  otherwise 
it  must  be  directed  to  the  meml>3rs  thereof,  by  their  names. 

§   2130.  Mode   of  »erTiee. 

A  writ  of  certiorari  must  be  served  as  follows,  except  where 
different  directions,  respecting  the  mode  of  service  thereof,  are 
Ifiven  by  the  court  granting  it: 

1.  Where  it  is  directed  to  a  person  or  persons  by  name,  or 
by  his  or  their  official  title  or  titles,  or  to  a  municipal  corpora- 
tion, it  must  be  served,  upon  each  officer  or  other  person,  to 
wHbm  it  is  so  directed,  or  upon  the  corporation,  in  the  same 
manner  as  a  summons  in  an  action  brought  in  the  supreme 
conrt,  except  as  prescribed  in  the  next  two  subdivisions  of  this 
section. 

2.  Where  it  is  directed  to  a  court,  or  to  the  judges  of  a 
court,  having  a  clerk  appointed  pursuant  to  law,  service  upon 
the  court,  or  the  judges  thereof,  may  be  made  by  filing  the 
writ  with  the  clerk. 

3.  Where  it  is  to  be  served  upon  any  other  board  or  body, 
or  upon  the  members  thereof,  it  may  be  served  an  prescribed 
in  section  2071  of  this  act,  for  service,  upon  a  like  board  or 
body,  of  an  alternative  writ  of  mandamus. 

See  I  2071.  ante;  2  R.  S.  602.  9  68  (2  Edm.  626),  and  2  R.  S.  509.  f  46 
12  Edm.  621). 

{  2181*   Stay   of   procseedlnffs. 

Except  as  prescribed  in  this  section,  a  writ  of  certiorari  does 
not  stay  the  execution  of  the  determination  to  be  reviewed,  or 
affect  the  power  of  the  body  or  officer,  to  which  or  to  whom  it 
is  addressed.  The  court,  which  grants  the  writ,  uioy  in  its  dis- 
cretion, and  upon  such  terms,  as  to  the  security  or  otherwise. 
as  jnstice  ref^uires,  direct  by  a  clause  in  the  writ,  or  by  a 
separate  order,  that  the  execution  of  the  determination  ho 
stayed,  pending  the  certiorari,  and  nntil  the  further  direction 
of  the  court.  A  bond,  undertakins:,  or  other  s*»curlty,  given  to 
procure  such  a  stay,  is  valid  and  effectual,  according  to  its  terms, 
in  favor  of  a  person  beneficially  interested  in  unholding  the  rlr 
termination  to  be  reviewed,  who  is  admitted  as  n  party  to  the 
special  proceeding,  as  prescribed  in  section  2137  of  this  act. 

I  2182.  "W^hen  and  wliere  -writ  returnable. 

A  writ  of  certiorari  must  be  made  returnable,   within  tv\'<»Ptv 
tavs  after  the  service  thereof,  nt  the  office  of  the  clerk  of  the 
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court.  If  it  was  issued  from  the  supreme  court,  it  must  be  made 
returnable  at  the  office  of  the  clerk  of  the  county,  deai^rnated 
therein,  wherein  the  determination  to  be  reviewed  was  made;  and 
if  the  county,  desi^rnated  in  the  writ,  is  not  the  proper  county,  the 
court,  upon  motion,  may  amend  the  writ  accormngly.  Thereupon 
all  papers  on  file  must  be  transferred  to  the  clerk  of  the  county, 
where  the  writ  is  made  returnable  by  the  amendment. 
S««  i  2138,  post. 

f  21 3S.  Subaequent  proceedlnira  a«  in  an  Action. 

After  a  writ  of  certiorari  hus  been  issued,  the  time  to  make  a 
return  thereto  may  be  enlarged,  or  any  other  order  may  be  made, 
or  proceeding  taken,  in  the  cause,  in  relation  to  any  matter  not 
provided  for  In  this  article,  as  a  similar  proceeding  may  be  taken 
in  an  action^  brought  in  the  same  court,  and  triable  in  the  county 
where  the  writ  is  returnable. 

f  2184.  Return  I  'vrhen  and  ho^F  made* 

The  clerk,  with  whom  a  writ  of  certiorari  is  filed,  and  each 
person,  upon  whom  a  writ  of  certiorari  is  served  as  prescribeo 
in  section  2130  of  this  act,  must  make  and  annex  to  the  writ,  or 
to  the  copy  thereof  served  upon  him,  a  return,  with  a  transwript 
annexed,  and  certified  by  him,  of  the  record  or  proceedings,  and  a 
statement  of  the  other  matter,  specified  in  and  required  by  the 
writ.  The  return  must  \e.  filed  in  the  office  where  the  writ  U 
returnable,  according  to  the  command  thereof. 

2   R.   S.   590,   If   45   aud  46    (2   Edm.   621). 

f  2135.   Id.)   ho^v   compelled ;  fees  for  making. 

If  a  return  is  defective,  the  court  may  direct  a  further  return. 
An  oniission  to  make  a  return,  as  required  by  a  writ  of  cer- 
tiorari, or  by  an  order  for  a  further  return,  may  be  punished,  a? 
a  contempt  of  the  court.  But  a  judge  or  clerk  shall  not  be  thus 
punished,  unless  the  relator,  before  the  time  when  the  return  i^ 
required^  pays  hiui,  for  his  return,  the  sum  of  two  dollars,  anil, 
in  addition,  ten  cents  for  each  folio  of  the  copies  of  papers  re- 
quired to  be  returned. 

See  2   R.   S.   576,    g   83    (2  Edm.    506K   nod   i  2005.   ante. 

f  2180.  Id.;  after  termii  of  olllce  expired. 

A  writ  of  certiorari  may  be  issued  to,  and  a  return  to  a  writ  of 
certiorari  may  be  made  by,  an  officer,  whose  term  of  office  has 
expired.  Such  an  officer  may  be  punished  for  a  failure  to  make  a 
return  to  thp  writ,  as  required  thereby;  or  to  make  a  further  re- 
turn, as  required  by  an  order  for  thai  purpose. 

S  2137.    [Am'd,   180S,   1017.]      'When    third   person   may  he 
bronsht  in. 

I'pou  the  application  of  a  person,  specially  aud  beneficially 
interested  in  upholding  or  annulling  the  determination  to  be 
reviewed,  the  court  may,  in  it«  discretion,  admit  him  as  a  party 
in  the  special  pro<'eedings,  upon  such  terms  as  justice  requires. 
And  a  term  of  the  appellate  division  of  the  supreme  court,  at 
which  the  cause  is  noticed  for  hearing,  and  is  placed  upon  the 
calendar,  may,  in  a  proper  case,  direct  that  notice  of  the  pend- 
ency of  the  special  proceedings  be  given  to  any  person,  in  such*  a 
manner  as  it  thinks  proiier;  and  may  suspend  the  hearing  until 
notice  is  given  •  accordingly. 
Am'd  by  L.  1805,  cb.  »46;  h.  1917,  ch.  087.  in  effect  Sept.  1,  1917. 

{   21.38.    [Am'd,   1895.]    Hearing   upon  return.  . 

The  cause  must  be  heard  at  a  tei*m  of  the  appellate  division  of 
the  supreme  court,  held  within  the  judicial  department,  embracing 
the  county  where  the  writ  was  returnable.  Either  party  may 
notice  it  for  hearing,  at  any  time  after  the  return  is  complete. 
Kxcept  as  prescribed  in  the  next  Ji«*cti<Hi,  it  must  be  heard  upon  tht 
writ  ami  rt'turn.  and  the  papers  uiKui  which  the  writ  was  granted. 

L.    IHUu,    fh.    U4(j. 
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i   ai^jJ.  Id. I  opoB  aAamvltB. 

If  the  officer  or  other  person,  whose  duty  it  is  to  make  a  return, 
dies,  absconds,  removes  from  the  State,  or  becomes  insane,  after 
the  writ  is  issued,  and  before  making  a  return,  or  after  making  an 
insufficient  return;  and  it  appears  that  there  is  no  other  officer  or 
person,  from  whom  a  sufficient  return  can  be  prc^cured  by  means 
of  a  new  certiorari;  the  court  may,  in  its  discretion,  permit  affi- 
davits, or  other  written  proofs,  relating  to  the  matters  not  suffi- 
ciently returned,  to  be  produced,  and  may  hear  the^  cause  accord- 
iucrly.  The  court  may  also,  in  its  discretion,  permit  either  party 
to  produce  affidavits,  or  other  written  proofs,  relating  to  any  al- 
'egi'd  error  of  fact,  or  any  other  question  of  fact,  which  is  es- 
sential to  the  jurisdiction  of  the  body  or  officer,  to  make  the 
determination  to  be  reviewed,  where  the  facts,  in  relation  thereto, 
are  not  sufficiently  stated  in  the  return,  and  the  court  is  satisfied 
that  they  cannot  be  made  to  appear,  by  means  of  an  order  for  a 
further  return. 

2  R.   S.  271,   S  261    (2  Edm.  280)  ;  Co.  Proc..   I  363. 

f  ai40«  Qoeatlona  tf»  be   deteriulned. 

The  questions,  involving  the  merits.  t«>  Ik»  determined  by  the 
i*ourt  upon  the  hearing,  are  the  fc»]lowing.  only: 

1.  whether  the  body  or  offl<*er  had  juri.sdiction  of  the  subject- 
matter  of  the  determination  under  review. 

2.  Whether  the  authority,  conferred  upon  the  body  or  officer, 
in  relation  to  that  subject-matter,  hiis  Ikhmi  pursued  in  the  mode 
required  h^  law,  in  order  to  authorize  it  or  him  to  make  the 
determination. 

3.  Whether,  in  making  the  determination,  any  rule  of  law, 
affecting  the  rights  of  the  parties  thereto,  has  been  violated,  to 
the  prejudice  of  the  relator. 

4.  Whether  there  was  any  ctunpetcnt  proof  of  all  the  facts, 
necessary  to  be  proved,  in  order  to  authorize  the  making  of  the 
determination. 

r>.  If  there  was  such  proof,  whether  there  was,  upon  all  the 
Wdence.  such  a  preponderan<*e  of  proof,  against  the  existence  of 
any  of  those  facts,  that  the  verdict  of  a  jury,  affirming  the  exist- 
ence th(»Teof,  rendered  in  an  action  in  the  supreme  court,  triable 
by  a  jury,  would  be  set  aside  by  the  rourt,  as  against  the  weight 
of  evidence. 

I  2141.  Final  order  upon  the  hemrtngr. 

The  court,  ui)on  the  hearing,  may  make  a  final  order,  annulling 
or  confirming,  wholly  or  partly,  or  modifying,  the  "determination 
reviewed,  as  to  any  or  all  of  the  parties. 

U   1868.  cb.   828.    |  5. 

I  2142.  Reatltntlon  mar  be  awarded. 

Where  the  determination  reviewed  is  annulled  or  modified,  the 
court   may   order   and   enforce   restitution,   in   like   manner,   with 
Uke  effect  and  subject  to  the  same  conditions,  as  where  a  judg 
luent  is  reversed  u)>on  appeal. 
9^  I  1292,  ante. 

I  2148.   Conts. 

Costs,  not  exceeding  fifty  dollars  and  disbursements,  may  be 
awarded  by  the  final  order,  in  favor  of  or  against  either  party, 
in  the  discretion  of  the  court. 

8««  II  2086  and  2100,  ante;  alw,   |  2007,  ante. 

I  2144.  Entry  and  enrollment  of  llnal  order. 

The  final  order  of  the  court  njion  the  certiorari  must  be  entered 
in  the  office  of  the  clerk  where  the  writ  was  returnable.  But 
before  it  can  be  enforced,  an  enrollment  thereof  must  be  filetl. 
••'"r  that  purpose,  the  clerk  must  attach  together,  and  file  in  his 
offlre,   the   papers  upon   whi<*h   the  cause   was  heard;   a   certified 
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copy  of  the  final  order;  and  a  certified  copy  of  each  order,  which 

in  any  way  involves  the  merits,  or  necessarily  affects  the  final 

order. 
See   li    1237.    1345.   and   1354,   ante. 

f  2145.  Effect   thereof. 

The  filing  of  the  enrollment  in  the  office  of  the  clerk  where 
the  final  order  is  entered,  as  prescribed  in  the  last  section,  is  a 
sufficient  authority  for  any  proceeding,  by  or  before  the  body 
which,  or  the  oflicer  who,  made  the  determination  review^ed,  which 
tht»  final  order  of  the  court  directs  or  permits.  But  where  the 
execution  of  the  final  order  is  stayed  by  an  appeal  to  the  court  of 
appeals,  the  proceedings  below  are  stayed  in  like  manner. 
See  f   1345,  ante. 

I  2140.  **  Body  or  officer  *'  $  «  determtnmtlon  **  |  wh«t  they 
include. 

The  expression,  "  body  or  officer  '*,  as  used  in  this,  article,  in- 
cludes every  court,  tribunal,  board,  corporation,  or  other  person, 
or  aggregation  of  persons,  whose  determination  may  be  reviewed 
by  a  writ  dt  certiorari;  and  the  word,  "determination",  as  used 
in  this  article,  includes  every  judgment,  order,  decision,  adjudica- 
tion, or  other  act  of  such  a  body  or  officer,  which  is  subject  to  bo 
sp  reviewed. 

S  2147.  Appltcatton     of     thtn     article     to     certain     ■peclal 
caaea. 

Where  the  right  to  a  writ  of  certiorari  is  expressly  conferred, 
or  the  issuing  thereof  is  expressly  authorized,  by  a  statute,  passed 
before,  and  remaining  in  force  after,  this  article  takes  effect,  this 
article  does  not  vary,  or  affect  in  any  manner,  any  provision  of 
the  former  statute,  which  expressly  prescribes  a  different  regula- 
tion, with  respect  to  any  of  the  proceedings  upon  the  certiorari 
to  be  issued  thereunder. 
I  2148.  Id. I  to  cItII  caaea  only. 

This  article  is  not  applicable  to  a  writ  of  certiorari,  brought  tn 
review   a   determination  made  in   any  criminal   matter,  except  a 
criminal  contempt  of  court. 
I  214Ka.    [Added,  1015.] 

Whenever  a  writ  of  certiorari  shall  be  applied  for  or  granted 
under  this  article,  and  it  shall  appear  at  any  stage  of  the  proceed- 
ings, or  upon  appeal,  that  the  appropriate  remedy  upon  the  ftn\> 
pleaded  or  proved  is  mandamus,  the  proceedings  may  \ye  amended 
upon  such  terms  as  may  be  just,  and  may  be  continued  and 
determined  by  the  court  and  at  the  term  where  then  pending,  or 
remitted  to  the  proper  term  or  court  to  be  disposed  of,  in  order 
that  the  relief  may  be  finally  granted  which  is  appropriate  to  the 
fa<'ts,  to  the  same  extent  as  if  the  application  had  been  in  thf 
first  instance  for  a  writ  of  mandamus  under  article  four  of  thh 
title;  and  likewise,  if  a  writ  of  mandamus  is  applied  for  or  issued 
under  article  four  of  this  title,  and  it  shall  ap|K»ar,  at  any  staj^' 
of  the  proceedings,  or  upon  appeal,  that  certiorari  under  this 
article  is  the  ai)propriate  remedy,  the  proceedings  may  be 
anuMHied  accordingly  upon  such  terms  as  are  just,  and  continued 
and  determined  by  the  court  and  at  the  term  where  then  pend- 
ing, or  be  remitted  to  the  [»roper  term  or  court  to  be  disposed  of: 
and  such  relief  may  be  finally  ordered  as  might  have  been  granted 
if  such  writ  of  certiorari  had  been  issued  or  applied  for  in  the 
first  instance.  And  in  either  case,  the  court  may  correct  by 
amendment  all  defects  and  irregularities  in  matters  of  form,  or 
procedure,  and  may  bring  in  all  parties  necessary  to  completelj 
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CHAPTER   XVII. 
Certain  Special  Proceedings  Instituted  Without  Writ 

-  PtMwtdlagi  B«1M1>F  to  Iitoliot  D*bt*n  ami  to  PrlMun. 

-  SBBHkiT  ProcMilifi  In  Besonr  the  Pomo^oi  «f  !•■]  fnttw%j, 

-ProrMdlin  to  FoBlik  ■  Coitcnpl   of  CDart.  otkar  thaa   > 
CrlBlnal  Coa'aapt. 

-  ProMedliri  to  CallMt  ■  Fl». 

-  Proncdlagi  U  Dlaoorar  the  D«*tk  or  k  Toiut  fir  Ufe. 

TTIU  TL-Pn>c«odlii»f>rt)i«lfr«<>t>«'afaCaBBlt(MDf  tk*  Ptmm 
»d  of  tk*  PnHKr  of  >  Laiatlc.  lllot,  or  ■  HbIiIIbsL  Draak- 
anli  6*a*nlPow*naadIlailHor  tkaOoaiMltUo. 

Tms  Tll.-  Fronollan  fbr  th*  DKpoalUoa  of  tk*  Baal  PrapartT  of  n 


TITIB     IT. 
TlTXl 


TITLB  Tin Arklttatloaa. 

TITLE     IX.-  PTMO*4lif*torot*clowalortcita  tjr  IdierllHMaat. 
TITLB      X.->PiMaedlavitoGkaagetka1laBa*raalallTldaal. 
TITLE     XL-  rreoHdIanfor  tkiTglaataiTDlnolitioaaraCarpnralloa. 
TITLE  XIL— Pracaedlagi£applea«>larr  losa  Eianallaa  l^alait  Propcrlir. 

TITLB  Z. 

Pioc*«dings  relating  to  uKolvent  debton  and  to  priaonera. 

Aititlt  1.  Dlicbarce  of  an  tnaolrent  rrom  bU  d»blB, 

3.  DticbHrgE  u(   ID   Imprtwofd  Joilitnitnl   ttphtor  from  InpiiiHinnient. 
*.  CaK  it  the  propert;  at  s  penou  «>Dan»l  for  rrlius. 

ARTICLE   FIRST. 

Dueharge  of  an  insolvent  from  hit  dehta. 

■ce.  n«B.  Wbo  mar  be  dlKbargsd. 

MOO.  To  wbal  court  appllfDtloa  (o  be  made. 
2I9I.  Conteala   of   petltloD. 


».  A 

a.  p< 

m.  H 

K.  R 


W.  HeirlBit. 

la!  Oppoatni  cKdllDT  to  lllo  (peetllm 


2149-87  INSOLVENTS  DISCHARGE.         c.  17, 1 1,  a.  1 

See.  21<I0.  Id.;  to  file  proofB,  If  not  named  in  ichedole. 

2170.  Proceedings  If  juron  do  not  agree. 

2171.  When  InaolTent  required  to  produce  hla  non-reeldent  wUt. 

2172.  Examination  of  an   insolvent. 

2178.  When  ineolvent  cannot  be  discharged 

2174.  When    assignment    to    be    directed. 

2176.  Assignment;  contents,  and  to  whom  made. 

2176.  Id.;  trustees,  bow  designated. 

2177.  Effect  of  assignment. 

2178.  When  discharge  to  be  granted. 

2179.  2180.  Proceedings  where  trustee  refuses  to  fflye  certlAfcate,  eic 

2181.  Discharge,  etc.,  to  be  recorded. 

2182.  Effect   of  discharge. 

2188.  Id.;   exception  as  to  foreign  contracts  or  creditors. 

2184.  Id.;  as  to  debts,  etc.,  to  the  United  SUtes  and  the  State. 

2186.  InaolTent   to  be   released  from  Imprisonment. 

2186.  Discharge;  when  void. 

2187.  InTslidlty  may  be  proved  on  motion  to  vacate  •rder  of  amst,  std 

M  8149-2187.    [Repealed  by  L.  1901>,  ch.  17.    See  Cunsolidatet' 
Laws,  tit.  Debtor  aud  Creditor  Law,  §§  50-88. J 

Ma 
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« 

ARTICIiK   SBGOMD. 

Exemption  from  arrest^  or  discharge  from  imprUoament^  of  aok 

insolvent  aebtor.  ^ 

See  S188.  Who  may  be  exempted,  and  by  what  coort. 
2189.  Contents  of  petition. 
21fN).  Petitioner's    schedule. 

2191.  His    atBdavlt. 

2192.  Order  to  show  cause. 

2193.  Hearing,    etc. 

2194.  Order    directing    assignment;    assignment    pursuant    tberetii. 
2186.  When    discharge    to    be    granted;    effect    thereof. 

2196.  Discharge    to   be    recorded,    etc. 

2197.  Petitioner   to   be   released   from    Imprisonment. 

2198.  Debts  not   aflTected,   etc. 

2199.  Discbarge,  when  rold. 

H  2l8»-2lfM>     [ReiH-akMl  by  L.  1909,  oh.  17.    See  Consolidated 
Laws,  tit.  Debtor  and  Creditor  Law,  §§  100-111.] 

543 


SI  2200-18  X^locfiAROE  OF  c  17,  i.  1,  a.  8 

AHTIOLB  THIBD. 

iHtdiarge  of  an  imprisoned  judgment  dAtorfrcm  impriaomnmiL 

%ee,  S200.  Wlio  may  be  dlacharted. 

SSOl.  To  what  court  appUeatton  to  ba  made. 
asnS.  Wheo  petition  may  be  preeented. 
2108.  Oonteote  of  petlttoa;  aehediile. 
22M.  AffidaTlt   of   petitioner. 
2300.  Notice  to  creditor!. 

2206.  Id.;  when  verrlce  cannot  be  made. 

2207.  Id.;  when  State  a  creditor. 

2206.  Proceedings  on   presentation  of  petltloii. 

2209.  Adjonnunent. 

2210.  Proceedings  on  adjeomed  daj. 

2211.  Assignment;    effect    thereof. 

2212.  Discharge;  when  to  be  granted. 
2218.  Petitioner's   property    stm   lUUe. 

2214.  When  creditor  may  laaaa  new  ezecatSon  against  person. 
2216.  Powers  and  duties  of  trustees. 

2216.  Creditor  may  notify  debtor  to  apply  for  discharge. 

2217.  Bffect  of  failure  so  to  apply. 

2218.  Debtor  to  United  SUtes,  etc.,  not  to  be  dlsehasged. 

IS  2»00-a2l8.    [Repealed  by  L.  1909.  ch.  17.    See  ConsoUdated 
Laws,  tit.  Debtor  and  Creditor  Law,  |§  120-138. J 


17. 1. 1.  a.  4  CRIMINAL'S  PROPERTY.  H  221M6 

A&TICI^K  FOURTH. 

Care  of  the  property  of  a  person  confined  for  crime. 

Bee.  2210.  When  and  to  what  court  application  to  be  made. 
2220.  Who  may   apply. 
lioul.  Creditor  must  rellmialah  aecurlty. 
2222.  Gontenta   of    petition. 

'^£1223.  Copy  of  aenteoce  and  affidavit  to  be  presented. 
2224.  Proceeding*  upon  presentation   of   the   papers. 
2226.  id.;   on   return  of  order   to   show   eauae. 

2226.  Effect   of    order   appointing   trustee. 

2227.  Bemoval    of    trustee;    appointment    of    new    trustee. 

2228.  Prisoner's  property;   how  applied. 

2229.  Id.;   to  be  delivered  to  him  on  his  discharge. 

2280.  Application  of  this  article  to  persons  heretofore  sentenced. 

H  2210-2280.    [Repealed  by  L.  1909,  ch.  47.    See  Oonsolidated 
Laws,  tit.  Prison  Law,  SI  390-401.] 
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TITLE  II. 

S\ixiixnary    proceedings   to   recover    the    posseoalon  of  real 

property. 

^^e.  2281.  When    tenant   may    l)e    romoved. 

2232.  Peraon   bolUlng   oror   land   koIO.    etc..   mny   bo   removed 

2233.  Id.;   in  caae  of  forrihle  eiiii-y  or  detainer. 

2234.  Application;   to  whom   made. 

2235.  Who  can  maintain  proceedinira;  contenti>  o£  petition. 
223(1.  Notice    to    be   glveg    iu    certain    cases. 

2237.  Petition    by    neighbor    of    bawdy -bou«e,    et«. 

2238.  Precept. 

2230.  Id.;    in  New-York   city. 

2240.  Id.;  how  aerved. 

2241.  Duty   of   person    to   whom   copy  of   precept   in  delivend. 

2242.  When  precept  to  be  served  on  landlord  of  bawuy-hooiM;.    etc 
2843.  Proof  of  service  «f  precept. 

2244.  Answer. 

2246.  Issues  upon  forcible  entry  or  detainer. 

2246.  In  N.  Y.  district  court  cause  ma/  be  transferred  to  another  ooiirt 

for  trial. 

2247.  Trial. 

2248.  Adjoamment. 

2249.  Final    order    upon    trial. 

2260.  Amount    of    costs;    bow    collected. 

2261.  Warrant  to  dispossess  defendant. 

2262.  Execution  of  warrant. 

2253.  When   warrant  cancels  lease;   exception 
2264.  Warrant;   when  and  bow  stayed, 
2256.  Undertaking;    bow    disposed    of. 

2256.  Redemption    by    lessee. 

2257.  Id.;<by  creditor  of  lessee. 

2258.  The    last    two    sections    qualified. 

2259.  Order  to  be  made  tbeieupon;    liability  of  person  redecmlDir 

2200.  Appeal. 

2201.  KIToct   of   apneal   limited    in   certain   cases. 
22C2.  Wnrrnnts;    how  stayed  on  appeal. 

2203.  Appellate  court   mny   award   restitution;    action   for  damages. 

2204.  Applinitlou    of    this    title:    effect   of   final   order. 
22C5.  How   proceeuings   under  this  title  to   be  stayed. 

S  2231.  "When  tenant  may  be  removed* 

In  either  of  the  following  cases,  a  tenant  or  lessee  at  kiD. 
or  at  sufferance,  or  for  part  of  a  year,  or  for  one  or  more  jears, 
nf  real  property,  including  a  specific  or  undivided  portion  of  a 
house,  or  other  dwelling,  and  his  assigns,  undertenants,  or  legal 
representatives,  may  he  removed  therefrom,  as  prescribed  in  this 
title: 

1.  [Am»d,  1894.]  Where  he  holds  over  and  continues  In 
possession  of  the  demised  premises,  or  any  portion  thereof,  after 
the  expiration  of  his  term,  without  the  permission  of  the  land- 
lord: including,  elsewhere  than  in  the  city  of  New  York  n\v\ 
Brooklyn,  a  case  wlicro  the  person  to  be  removed  became  the 
occupant  of  the  premises  as  a  servant  or  employee  and  the 
relation  of  master  and  servant  or  employer  and  employee  has 
been  lawfully  torminntod  or  the  time  fixed  for  sych  occupancy 
by  the  Agreement  hot  ween  the  parties,  has  expired;  but  if  by 
such  agreement  the  servant  was  to  be  permitted  to  occupy  such 
premises  for  a  period  beyond  the  term  of  employment  such 
removal  shall  not  be  hnd  under  this  subdivision  unless  such 
period  so  permitted  for  occupancy  bos  expired,  or  the  relation 
of  master  and  servant  or  employer  and  employee  was  lawfully 
terminated  before  the  expiration  of  such  term  of  employment; 
but  nothing  in  this  subdivision  contained  shall  be  constirned  ai 
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preventing  the  remoYai  of  anch  occupant  in  any  other  lawftii 
manner. 

Ij.    1804.  ch.  833. 

2.  Where  he  holds  over,  without  the  like  permission,  after  a 
default  in  the  payment  of  rent,  pursuant  to  the  agreement 
under  which  the  demised  premises  are  held,  and  a  demand  of 
the  rent  has  been  made,  or  at  least  three  days'  notice  in  writing, 
requiring,  in  the  alternative,  the  payment  of  the  rent,  or  the 
possession  of  the  premises,  has  been  served,  in  behalf  of  the 
person  entitled  to  the  rent,  upon  the  person  owing  it,  as  pre- 
scribed in  this  title  for  the  service  of  a  precept. 

S.  Where  in  any  city  in  this  State  he  holds  over  and  continues 
in  possession  of  the  demised  premises,  or  any  portion  thereof, 
after  default  in  the  payment,  for  sixty  days  after  the  same 
shall  be  payable,  of  any  taxes  or  assessments  levied  on  such 
demised  premises  which  he  has  agreed  in  writing  to  pay  pur- 
suant to  the  agreement  under  which  the  demised  premises  are 
held,  and  a  demand  for  the  payment  of  such  taxes  or  assessments 
has  been  made,  or  at  least  three  days'  notice  in  writing,  requiriug, 
in  the  alternative,  the  payment  thereof  and  of  any  interest  and 
penalty  thereon,  or  the  possession  of  the  premises,  has  been 
served,  in  behalf  of  the  landlord,  upon  the  lessee,  as  prescribed 
in  this  title  for  the  service  of  a  precept.*  An  acceptance  of  any, 
rent  by  the  lessor  or  his  legal  representatives  shall  not  be 
construed  as  a  waiver  of  the  agreement  of  the  lessee  to  pay 
taxes  or  assessments,  so  as  to  preclude  the  lessor  from  the 
benefits  of  this  chapter. 

4.  Where  he,  being  in  possession  under  a  lease  for  a  term  of 
tiu'ee  years  or  less,  has,  during  the  term,  taken  the  benefit  of 
an  insolvent  act,  or  has  been  adjudicated  a  bankrupt,  under  a 
bankrupt  law  of  the  United  States. 

5.  [Am'd,  1913.]  Where  the  demised  premises,  or  any  pnrt 
thereof,  are  used  or  occupied  as  a  bawdy-house  or  house  or  place 
of  assignation  for  lewd  persons,  or  for  purposes  of  prostitution, 
ox  for  any  illegal  trade  or  manufacture,  or  other  illegal  business. 

I*  1918»  di.  448.    In  effect  Sept  1.  1918. 

2  R.  S.  612,  S  28  (2  Bdm.  629).  am*d;  L.  1849,  ch.  193;  also.  |  66.  added 
b7  L.  1868.  cb.'7e4.  fi  1  (7  Bdm.  886),  and  L.  1873.  ch.  688.  f  1  (9  Sdm. 
668),  consolidated  and  am'd. 

I  2232.  Person  holdlmflr  over  land  sold,  eto.,  may  1»e 


In  either  of  the  following  cases,  a  person,  who  holds  over  and 
continues  in  possession  of  real  property,  after  notice  to  quit  the 
same  has  been  given,  as  prescribed  in  section  2236  of  this  act, 
and  his  assigns,  tenants,  or  legal  representatives,  may  be  re- 
moved therefrom,  as  prescribed  in  this  title: 

1.  Where  the  property  has  been  sold  by  virtue  of  an  execution 
against  him,  or  a  person  under  whom  he  claims,  and  a  title 
under  the  sale  has  been  perfected. 

2.  Where  the  property  has  been  duly  sold,  upon  the  foreclosure, 
by  proceedings  taken  as  prescribed  In  title  ninth  of  this  chapter, 
of  a  mortgage,  executed  by  him,,  or  a  person  under  whom  he 
claims,  and  the  title  under  the  foreclosure  has  been  duly 
perfected. 

8.  Where  he  occupies  or  holds  the  property,  under  an  agreement 
with  the  owner  to  occupy  and  cultivate  it  upon  shares,  or 
for  a  share  of  the  crops,  and  the  time,  fixed  in  the  agreemenft 
for  his  occupancy,  has  expired. 
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4.  fAm'd,  1894.]     Where  he,  or  the  person  to  whom  he  ham 
succeeded,  has  intruded  into,  or  squatted  upon,  any  real  property, 
without  the  permission  of  the  person  entitled  to  the  possession 
thereof,  and  the  occupancy,  thus  commenced,  has  continued  with 
out  permission  from  the  latter;  or,  after  a  permission  given  b: 
him  has  been  revoked,  and  notice  of  the  revocation  given  ti 
the  person  or  persons  to  be  removed. 

Subd.  4  of  I  28,  B.  S.,  am'd;  L.  1874,  ch.  208,  and  S  31,  R.  S.;  U  18M. 
ch.   282. 

S  2S283*  Id.)  In  caae  of  forcible  entry  or  detainer. 

An  entry  shall  not  be  made  into  real  property,  but  in  a  case 
where  entry  is  given  by  law;  and,  in  such  a  case,  only  in  a 
peaceable  manner,  not  with  strong  hand,  nor  with  multitude  of 
people.  A  person  who  makes  a  forcible  entry  forbidden  by  this 
section,  or  who,  having  peaceably  entered  upon  real  property, 
holds  the  possession  thereof  by  force,  and  his  assigns,  nnder- 
tenai^ts,  and  legal  representatives,  may  be  removed  therefrom, 
as  prescribed  in  this  title. 

S  B.  8.  607,  SI  1  and  2  (2  Edm.  628). 


i  2S234.   [Am'dy  1896^  1918.]     Application |  to   whom 

Application  for  removal  of  a  person  from  real  property, 
prescribed  in  this  title,  may  be  made  to  the  county  judge,  or 
special  county  judge  of  the  county,  or  a  justice  of  the  peace  of 
the  city  or  town,  or  the  mayor  or  recorder  of  the  city,  wherein 
the  real  property,  or  a  portion  thereof,  is  situated.  Application 
may  also  be  made,  if  the  property,  or  a  portion  thereof,  be  sit- 
uated in  the  city  of  New  York,  to  a  judge  of  the  city  court  of 
the  city  of  New  York  or  the  district  court  of  the  district  within 
which  the  property,  or  a  portion  thereof,  is  situated:  or  if  the 
judge  of  such  court  be  for  auy  reason  disqualified,  to  the  dis- 
trict court  of  an  adjoining  district;  if  in  the  city  of  Brooklyn,  to 
a  police  justice  of  that  city:  if  in  the  city  of  Albany,  or  the  cit^ 
of  Troy,  to  a  justice  of  the  justices'  court  of  that  city:  if  in  the 
city  of  Yonkers,  to  the  city  judjje  of  that  city;  if  iu  the  city  of 
Syracuse,  to  a  judge  of  the  municipal  court  of  said  city:  if  in 
the  cities  of  Rochester  or  Buffalo,  to  a  judge  of  the  city  court 
of  said  cities.  Where  the  proi)erty  is  situated  in  an  incori>o- 
rated  village,  the  boundaries  of  which  embrace  portions  of  two  or 
more  towns,  application  may  he  made  to  a  justice  of  the  peace  of 
either  town,  who  keeps  an  office  in  the  village. 

Section  28.  R.  S..  ani*d;  L.  1840,  ch.  193  (2  Bdm.  629):  Const.,  art.  G,  |  15; 
Conat.  1846.  art.  6,  §  15:  L.  1849,  ch.  306;  L.  1851,  ch.  108;  Const.  ISflB, 
art.  6,  f  16:  L.  1850,  ch.  205,  $  3;  L.  1875,  ch.  239.  §  1;  L.  1852.  ch.  321,  |  1; 
L.  1857.  ch.  »44,  |  77,  »ubd.  2;  L.  1863,  ch.  189  (6  Edm.  86):  Co.  Proc.. 
f  66,  ain'd;  L.  1870,  ch.  741,  |  4  (7  Edm.  7T4) ;  L.  1877.  ch.  187:  I*.  1870, 
ch.  388:  L.  1821.  ch.  47.  |  1;  L.  18.'M,  ch.  ^1,  ||  1  and  19:  U  1872.  ch.  8fl«, 
$  1;  L.  1873,  oh.  61,  i  2;  L.  1878.  ch.  186,  i  7;  L.  1876.  ch.  196,  f  I  5  and  16: 
L.  1849.  ch.  125;  §  26;  L.  1870,  ch.  470,  |  13;  U  1854,  ch.  96,  {  25;  L..  1857. 
ch.  361.  I  6,  am'd  by  L.  1805.  ch.  946;  L.  1918.  ch.  493.  in  effect  July  1,  191S. 

X  2235.  [Am'il,  1018.]  IVlio  CMitt  nsaintatn  proeeedlAvas 
contents  of  petition* 

The  application  may  be  made  by  the  landlord  or  lessor  of  t^e 
demised  premises;  the  purchaser,  upon  the  execution  or  fore^ 
closure  sale;  the  person  forci>^1y  mrt  out  or  kept  out;  the  person 
with  whom,  as  owner,  the  .""rroment  was  made,  or  the  owner 
of  the  property  occupied  under  an  agreement,  to  cultivate  tkt 
property  upon  shares,  or  for  n  share  of  the  crops;  or  the  person 
lawfully  entitled  to  the  possession  of  the  property  intruded  Ints 
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or  squatted  upon,  as  the  case  'requires;  or  by  the  legal  repre- 
sentiitive,  agent,  or  assignee  of  the  landlord,  purchaser,  or  other 
perstm,  so  entitleii.  to  apply,  or  by  the  person  or  corporation  au- 
thorized to  proceed  under  section  twenty-two  hundred  and  thirty- 
seTen  of  this  act.  The  applicant  must  present  to  the  judge  or 
justice,  a  written  petition,  verified  in  like  manner  as  a  verified 
complaint  in  an  action  brought  in  the  supreme  court;  describing 
the  premises  of  which  the  possession  is  claimed,  and  the  interest 
therein  of  the  petitioner,  or  the  person  whom  he  represents;  stat- 
iniBr  the  facts,  which,  according  to  the  provisions  of  this  title,  au- 
thorize the  application  by  the  petitioner,  and  the  removal  of  the 
person  in  possession;  naming,  or  otherwise  intelligibly  designating 
the  person  or  persons  against  whom  the  special  proceeding  is  in- 
stituted, and,  if  theri  are  two  or  more  such  persons,  and  some 
are  undertenants  or  assigns,  specifying  who  are  principals  or 
tenants,  and  who  are  undertenants  or  assigns;  and  praying  for 
a  final  order  to  remove  him  or  them  accordingly. 

Socttons  2.  3,  8Dd  20,  R.   S.,  am'd  and  consolidated.     See  1  T.  &  C.  633. 
I'd   L.    1013.   ch.  448.      In  effect  Sept.    1,    1013. 


f  2280.  Notlee  to  be  orlven  in  certmin  cases. 

Where  tlie  person  to  be  removed  is  a  tenant  at  will,  or  at 
sufferance,  the  petition  must  state  the  facts,  showing  ttiat 
the  tenancy  has  been  terminated,  by  giving  notice,  as  required 
by  law.  Where  the  application  is  made  in  a  case  specified  in 
section  2232  of  this  act,  the  petition  must  state  that  a  notice,  in 
behalf  of  the  applicant,  requiring  all  persons  occupying  the  prop- 
erty to  quit  the  same,  by  a  day  specified,  has  been  either  served 
personally  upon  the  person  or  persons  to  be  removed,  or  affixed 
conspicuously  upon  the  property,  at  least  ten  days  before  the 
day  specified  therein. 

Section  31.  R.  S..  and  L.   1867,  ch.  306,  ||  2  and  3  (4  Bdm.  617). 

I  2237.  [Am'd»  19ia.]  Petition  in  case  of  bawdy-honses* 
etc. 

An  owner  or  tenant,  including  a  tenant  of  one  or  more  rooms  of 
an  apartment  house  or  tenement  house,  of  any  premises  within 
two  hundred  feet  from  other  demised  real  property  used  or 
occupied  in  whole  or  in  part,  as  a  bawdy-house,  or  house,  or 
place  of  assignation  for  lewd  persons,  or  for  purposes  of  prosti- 
tution, or  any  domestic  corporation  organized  for  the  suppression 
of  vice,  subject  to  or  which  submits  to  visitation  by  the  state 
board  of  charities,  and  possesses  a  certificate  from  such  board 
of  such  fact  and  of  conformity  with  its  regulations,  may  serve 
personally  upon  the  owner  or  landlord  of  the  premises,  so  used 
or  occupied,  or  upon  his  agent,  a  written  notice,  requiring  the 
owner  or  landlord  to  make  an  application  for  the  removal  of  the 
person  so  using  or  occupying  the  same.  If  the  owner  or  land- 
lord, or  his  agent,  does  not  make  such  application,  within  five 
days  thereafter;  or,  having  made  it,  does  not  in  good  faith  dili- 
gently prosecute  it;  the  person  or  corporation  giving  the  notice 
may  make  an  application  for  such  removal  on  a  petition  stating 
the  jurisdictional  facts,  which  application  shall  have  the  same 
effect^  except  as  otherwise  expressly  prescribed  in  this  title,  as 
though  the  applicant  were  the  owner  or  landlord  of  the  premises, 
and  shall  have  precedence  over  any  similar  application  thereafter 
maae  by  such  owner  or  landlord  or  to  one  theretofore  made  by 
him  and  not  prosecuted  diligently  and  in  good  faith.     Proof  of 
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the  ill  repute  of  the  deniifled  premiaes  or  of  the  inmutes  thereof 
or  of  those  resorting  thereto  shall  constitute  presumptive  evi- 
dence of  the  unlawful  use  of  the  demised  premises,  required  to 
be  stated   in  the   petition   for  removal. 

Sections  66  and  61,  R.  S. ;  L.  1868,  ch.  764  (7  Edm.  335).  Am'd.  L. 
1913,  cb.  448.     In  effect  Sept.  1.  1913. 

I  2288.  Precept. 

The  judge  or  justice,  to  whom  a  petition  is  presented,  as  pre- 
scribed in  either  of  the  foregoing  sections  of  this  title,  must 
thereupon  issue  a  precept,  directed  to  the  person  or  persons 
designated  in  the  petition,  as  being  in  possession  of  the  property, 
and  requiring  him  or  them  forthwith  to  remove  from  the  prop- 
erty, describing  it,  or  to  show  cause,  befor^  him,  at  a  time  and 
place  specified  in  the  precept,  why  possession  of  the  property 
should  not  be  delivered  to  the  petitioner,  or,  in  the  case  specified 
in  the  last  section,  to  the  owner  or  landlord.  The  precept  must 
be  returnable,  not  less  than  three  nor  more  than  five  days  after 
it  is  issued:  except  that,  where  the  proceeding  is  taken,  upon  the 
ground  that  a^  tenant  continues  in  possession  of  demised  premises 
after  the  expiration  of  his  term,  without  the  permission  of  his 
landlord,  and  the  application  is  made  on  the  day  of  the  expira- 
tion of  the  lease,  or  on  the  next  day  thereafter,  the  precept  may, 
in  the  discretion  of  the  judge  or  justice,  be  made  returnable  on 
the  day  on  which  it  is  issue<l,  at  any  time  after  twelve  o'clock, 
noon,  and  before  six  o'clock  in  the  afternoon. 

Section  30,  R.  S.,  am'd ;  L.  1851.  ch.  460;  L.  1868.  cb.  828,  |  1   (7  Edm. 

856). 

• 

f  2238.  Id.;  In  New- York  city. 

In  the  city  of  New- York,  where  the  application  is  made  to  a 
district  court,  the  petition  must  be  tiled  with,  and  the  precept 
must  be  issued  by,  the  clerk  of  the  court;  and  the  precept  must 
be  made  returnable  before  the  court,  at  the  place  designated, 
pursuant  to  law,  for  holding  the  court;  and  all  subsequent  pro- 
ceedings in  the  cause  must  be  had  at  that  place,  except  as  other- 
wise prescribed  in  section  2240  of  this  act.  If,  upon  the  return 
of  the  precept,  or  upon  an  adjourned  day,  the  justice  is  unable, 
by  reason  of  absence  from  the  court  n)om  or  sickness,  to  hear 
the  cause,  or  it  is  shown  by  aflldavit  that  he  is  for  any  reason 
disqualified  to  sit  in  the  cause,  or  is  a  neces.sary  and  material 
witness  for  either  party,  a  justice  of  any  other  district  court  of 
the  city  may  act  in  his  place  at  the  same  court  i-oom. 

L.  1803.  ch.  189,  (6  Edm.  80):  Co.  Proc,  §  66;  L.  1876.  oh.  356,  %  1; 
L.   1877,  ch.   187,   f   1.      Sec  i   3208,  yo&t. 

i  2240.  [Am'd,  1013.]     Id.}  ho^  aerved. 

The  precept  must  be  served  as  follows: 

1.  By  delivering,  to  the  person  to  whom  it  is  directed,  or,  if  it 
is  directed  to  a  corporation,  to  an  officer  of  the  corporation,  upon 
whom  a  summons,  issued  out  of  the  supreme  court,  in  an  action 
against  the  corporation,  might  be  served,  a  copy  of  the  precept, 
together  with  a  copy  of  the  petition,  and  at  the  same  time  show- 
ing him  the  original  precept. 

2.  If  the  person,  to  whom  the  precept  is  directed,  resides 
in  the  city  or  town  in  which  the  property  is  situated,  but  is 
absent  from  his  dwelling-house,  service  may  be  made  by  deliv- 
ering a  copy  thereof,  together  with  a  copy  of  the  petition,  at  his 

G60 


c  17,  t.  2  SU^^IMARY  PROC.  FOR  LAND.  t§  224U43 

dwelling-house,  to  a  person  of  jBuitable  age  and  discretion,  who 
resides  there;  or,  if  no  such  person  can,  with  reasonable  dili- 
Kcuee,  be  found  there,  upon  whom  to  make  service,  then  by  de- 
livering a  copy  of  the  precept  and  petition,  at  the  property 
Koiight  to  be  recovered,  either  to  some  person  of  suitable  age  and 
discretion  residing  there,  or  if  no  such  person  can  be  found 
there,  to  any  person  of  suitable  age  and  discretion  employed 
there. 

3.  Where  service  cannot,  with  reasonable  diligence,  be  made, 
as  prescribed  in  either  of  the  foregoing  subdivisions  of  this  sec- 
tion, by  affixing  a  copy  of  the  precept  and  petition  upon  a  con- 
spicuous part  of  the  property. 

If  the  precept  is  returnable  on  the  day  on  which  it  is  issued, 
it  must  be  served  at  least  two  hours  before  the  hour  at  which  it 
is  returnable;  in  every  other  case,  it  must  be  served  at  least 
two  days  before  the  day  on  which  it  is  returnable. 

SeeUon  32.  B.  S. ;  L.  1857,  ch.  684.  and  L.  1868.  ch.  828  (7  Edm.  356). 
Am'd  by  L.  1913,  ch.  277.     In  effect  Sept.   1,  1913. 

I  2241.  Duty  of  person  to  ^vhom  copy  of  precept  is  de- 
livered. 

A  person,  to  whom  a  copy  of  a  precept,  directed  to  another,  is 
delivered,  as  prescribed  in  this  title,  must,  without  any  avoidable 
delay,  doliver  it  to  the  person  to  whom  it  is  directed,  if  he  can  be 
found  within  the  same  town  or  city;  or,  if  he  cannot  be  so  found, 
to  his  agent  therein;  and  if  neither  can  be  so  found,  after  the 
exercise  of  reasonable  diligence,  before  the  time  when  the  precept 
is  returnable,  to  the  judge  or  justice  who  issued  the  same,  at  the 
time  of  the  return  thereof,  with  a  written  statement  indorsed 
thereupon,  that  he  has  been  unable,  after  the  exercise  of  reason- 
able diligence,  to  find  the  person  to  whom  the  precept  is  directed, 
or  his  agent,  within  the  town  or  city.  A  person,  who  wilfully 
violates  any  provisions  of  this  section,  is  guilty  of  a  misdemeanor; 
and,  if  he  is  a  tenant  upon  the  property,  forfeits  to  his  landlord 
the  value  of  three  years'  rent  of  the  premises  occupied  by  him. 
A  copy  of  this  section  must  be  indorsed  upon  each  copy  of  a  pre- 
cept, served  otherwise  than  personally  upon  the  person  to  whom 
it  is  directed. 

L.  1868,  ch.  828,  f  3  (7  Edm.  356) ;  and  1  B.  S.  748,  f  27  (1  Edm.  699). 

I  2242.  liVlfteii  precept  to  be  served  on  landlord  of  bawdy* 
bonse,  etc. 

Where  the  case  is  within  section  2237  of  this  act,  the  precept 
must  be  directed  to  and  served  upon  the  owner  or  landlord,  or  his 
agent,  and  also  upon  the  tenant  or  occupant  of  the  property. 
Either  or  both  of  th€»m  may,  upon  the  return  day,  appear  and 
show  cause  why  the  tenant  or  occupant  should  not  be  removed 
from  the  property. 

Parts  of  If  63  and  64;  L.  1868,  cb.  764   (7  Edm.  336). 

I  2243.  Proof  of  service  of  precept. 

At  the  time,  when  the  preceut  is  returnable,  the  petitioner 
must,  unless  the  adverse  parly  appears,  make  due  proof  of  the 
service  thereof,  showing  the  time,  and  the  place  and  manner  of 
service;  and,  unless  servit-e  was  made  personally  upon  the  ad- 
verse party,  or  by  affixing  a  copy  of  the  precept,  the  name  of 
the  person  to  whom  a  copy  of  the  precept  was  delivered,  if  his 
name  can  be  ascertained  with  reasonable  diligence.     Where  serv* 
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ice  is  made  by  a  sheriff,  constable,  or  marshal,  it  may  be  proTed 
by  his  certificate,  stating  the  facts. 

Section  33,  B.  S.,  also  f  32,  am'd;  L.  1868.  ch.  828  (7  Edm.  33%), 

I  2244.  [Am'd,  1808.]     Answer. 

At  the  time  when  the  precept  is  returnable  without  waitinir  at 
prescribed  in  an  action  before  a  justice  of  the  peace,  or  in  a  dis- 
trict court  in  the  city  of  New  York,  the  person  to  whom  it  is 
directed  or  his  landlord,  or  any  person  in  possession  or  claiming 
possession  of  the  premises,  or  a  part  thereof,  may  file  with  the 
judge  or  justice  who  issued  the  precept,  or  with  the  clerk  of  the 
court,  a  written  answer,  yerified  in  like  manner  as  a  verified 
answer  in  an  action  in  the  supreme  court,  denying  generally  the 
allegations,  or  specifically  any  material  allegation  of  the  petition, 
or  setting  forth  a  statement  of  any  new  matter  constituting  a 
legal  or  equitable  defence,  or  counterclaim.  Such  defence  or 
counterclaim  may  be  set  up  and  established  in  like  manner  as 
though  the  claim  for  rent  in  such  proceeding  was  the  subject  of 
an  action. 

L.  1893.  ch.  706. 

I  2246.  I«aue«  upon  foreible  entry  or  detnlner. 

Where  the  application  is  founded  upon  an  allegation  of  forcible 
entry  or  forcible  holding  out,  the  petitioner  must  allege  and  prove 
that  he  was  peaceably  in  actual  possession  of  the  property,  at  the 
time  of  a  forcible  entry,  or  in  constructive  possession,  at  the 
time  of  a  forcible  holding  out;  and  the  adverse  party  must  either 
deny  the  forcible  entry,  or  the  forcible  holding  out,  or  allege,  in 
his  defence,  that  he,  or  his  ancestor,  or  those  whose  interest  he 
claims,  had  been  in  quiet  possession  of  the  property,  for  three 
years  together  next  before  the  alleged  forcible  entry  or  detainer; 
and  that  his  interest  is  not  ended  or  determined,  at  the  time  of 
the  trial. 

Id. :  II  6  and  11,  am'd. 

I  2246.  In  N.  Y.  distrlet  oonrty  oaniie  may  be  tmnsferre^ 
to  lUiotker  court  for  trial. 

In  a  district  court  of  the  city  of  New- York,  at,  the  time  of 
joining  issue,  the  justice  sitting  in  the  cause  may,  in  his  discre- 
tion, upon  motion  of  either  party,  or,  if  no  justice  is  present,  the 
clerk  may,  by  consent  of  both  parties,  make  an  order  transferriQff 
the  cause  for  trial,  to  a  district  court  of  an  adjoining  dintrict, 
which  thereupon  has  the  same  jurisdiction  and  power  at  its 
own  court  house,  as  if  the  property  was  situate  within  its  dis- 
trict. 

L.    1877,   cb.    187.    |   2.   am'd. 

I  2247.  [Am'd,  1881  and  1882.]     Trial. 

The  issues  joined  by  the  petition  and  answer  most  be  tried  by 
the  judge  or  justice,  unless  either  party  to  such  proceedings  shall, 
at  the  time  designated  in  such  precept  for  showing  cause,  de- 
mand a  jury  and  at  the  time  of  such  demand  pay  to  such  judge 
or  justice  the  necessary  costs  and  expenses  of  obtaining  such 
jury.  If  a  jury  be  demanded  and  such  costs  and  expenses  be 
paid,  the  judge  or  justice  with  whom  such  petition  shall  be  filed 
shall  nominate  twelve  reputable  persons  qualified  to  serve  as 
jurors  in  courts  of  record,  and  shall  issue  his  precept  directed  to 
the  sheriff  or  one  of  the  constables  of  the  county,  or  any  con- 
stable or  marshal  of  the  city  or  town,  commanding  him.  to  gam* 
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mon  the  persons  so  nominated  to  appear  before  such  judge  or 
justice  at  such  time  or  place  as  he  shall  therein  appoint,  not 
more  than  tliree  days  from  the  date  thereof,  for  the  purpose  of 
trying  the  said  matters  in  difference.  Six  of  the  persons  so 
summoned  shall  be  drawn  in  like  manner  as  jurors  in  justices' 
courts,  and  shall  be  sworn  by  such  judge  or  justice  well  and 
truly  to  hear,  try  and  determine  the  matters  in  difference  be- 
tween the  parties.  After  hearing  the  allegations  and  proofs  of 
the  parties,  the  said  jury  shall  be  kept  together  until  they  agree 
on  their  verdict,  by  the  sheriff  or  one  of  nis  deputies,  or  a  con- 
stable, or  by  some  proper  person  appointed  by  the  judge  or 
justice  for  that  purpose,  who  shall  be  sworn  to  keep  such  jury 
as  is  usual  in  like  cases  of  courts  of  record.  If  sncn  jury  can- 
not agree  after  being  kept  together  for  such  time  as  such  judge 
or  justice  shall  deem  reasonable,  he  may  discharge  them  and 
nominate  a  new  jury,  and  issue  a  new  precept  in  manner  afore- 
said. 

B.  8.  I  34. 

i  3248.  Adjonnunent. 

At  the  time  when  issue  is  joined,  the  judge  or  justice  may,  in 
his  discretion,  at  the  request  of  either  party,  and  upon  proof  to 
his  satisfaction,  by  affidavit  or  orally,  that  an  adjournment  is 
necessary,  to  enable  the  applhiant  to  procure  his  necessary  wit- 
nesses, or  by  consent  of  all  the  parties  who  appear,  adjourn  the 
trial  of  the  issue,  but  not  more  than  ten  days;  except  by  consent 
of  all  parties. 

B.  8.,  I  41. 

I  2249.  Final  ordev  vpon  trial. 

If  sufl9cient  cause  is  not  shown  upon  the  return  of  the  precept; 
or  if  the  verdict  of  the  jury,  or  the  decision  of  the  judge  or  jus- 
tice, upon  a  trial  without  a  jury,  is  in  favor  of  the  petitioner; 
the  judge  or  justice  must  make  a  final  order,  awarding  to  the 
petitioner  the  delivery  of  the  possession  of  the  property;  except 
that,  where  the  case  is  within  section  2237  of  this  act,  the  final 
order  must  direct  the  removal  of  the  occupant.  In  either  case, 
the  final  order  must  award  to  the  petitioner  the  costs  of  the 
special  proceeding.  If  the  verdict  or  decision  is  in  favor  of  the 
person  answering,  the  judge  or  justice  must  make  a  final  order 
accordingly,  and  awarding  to  him  the  costs  of  the  special  pro- 
ceeding. 

Id.,  if  83,  39  aiid  51.     Bee  L.  1840,  cb.  198  (2  Bdm.  538). 

f  2200.  [Aitt'd,  1882.]  Amount  of  ooats|  how  ooUected. 

Costs,  when  allowed,  and  the  fees  of  officers,  except  where  a 
fee  is  specially  given  in  chapter  twenty-one  of  this  fict,  must  be 
at  the  rate  allowed  by  law  in  an  action  In  a  justice's  court, 
and  are  limited  in  like  manner;  unless  the  application  is  founded 
upon  an  allegation  of  forcible  entry  or  forcible  holding  out;  in 
which  case,  the  judge  or  justice  may  award  to  the  successful 
party  a  fixed  sum  as  costs,  not  exceeding  fifty  dollars,  in  addition 
to  his  disbursements.  If  the  final  order  is  made  by  a  county 
judge,  or  a  special  county  judge,  or  by  a  mayor  or  recorder,  an 
execution  to  collect  the  costs  may  be  issued  thereupon  as  if  it 
was  a  judgment  of  a  justice  of  the  peace  of  the  same  city  or 
county;  and  for  that  purpose  the  officer  takes  the  place  of  a  jus* 
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tlce  of  the  peace.  In  eyery  other  case  an  execution  may  be 
issued  to  collect'  the  costs  awarded  thereby  as  if  the  fin.il 
order  was  a  judgment,  rendered  in  the  court,  of  which  the  judge 
or  justice  is  the  presiding  officer. 

Id.,  IS  12,  13.  22  and  part  of  f '61.  ain*d  and  conaoUdated.  Am*d  L.  1882. 
ch.  890. 

i  2251.   [Am'd,  1882.]    "Warrant  to  dlapoiiseiiii  defendant. 

Where  the  final  order  is  in  favor  of  the  petitioner,  the  judge 
or  justice  must  thereupon  issue  a  warrant,  under  his  liand,  di- 
rected to  the  siieriff  of  the  county,  or  to  any  constable  or  marshal 
of  the  city  or  town,  in  which  the  property,  or  a  portion  thereof, 
is  situated,  or  if  it  is  nut  situatt'd  in  ii  city,  to  any  constable  of 
any  town  in  the  county,  describing  the  property,  and  commanding 
the  officer  to  remove  all  persons  therefrom,  and  also,  except 
where  the  case  is  within  section  2237  of  this  act,  to  put  the 
petitioner  Into  the  full  possession  thereof. 

Id.,  SS  13,  33  and  39.  Seo  L.  1857,  ch.  684;  also,  |i  68,  59,  63,  64,  and 
L.  1868,  ch.   764   (7  Edm.   330). 

{  22S2.  ESxecntlon  of  TFvarrant. 

The    officer,  to    whom  the    warrant  is    directed  and    deliTered, 
must  execute  it,  according  to  the  command  thereof,  between  the 
hours  of  sunrise  and  sunset. 
B.  S..  I  40. 

f  22S3.  When  ^warrant  cancels  lease}  exception. 

The  issuing  of  a  warrant  for  the  removal  of  a  tenant  from 
demised  premises,  cancels  the  agreement  for  the  use  of  the  prem- 
ises, if  any,  under  which  the  person  removed  held  them;  and 
annuls  accordingly  the  relation  of  landlord  and  tenant,  except 
that  it  does  not  prevent  a  landlord  from  recovering,  by  action, 
any  sum  of  money,  which  was,  at  the  time  when  the  precept  was 
issued,  payable  by  the  terms  of  the  agreement,  as  rent  for  tbe 
premises;  or  the  reasonable  value  of  the  use  a.nd  occupation 
thereof,  to  the  time  when  the  warrant  was  issued,  for  any  period 
of  time,  with  respect  to  which  the  agreement  does  not  make 
any  special  provision  for  payment  of  rent. 

Id.,   I  43,  also,  8  60;  L.  1868,  cb.  764   <7  Edm.  336). 

i  2254.  [Ani'd,  1886.J    Warrant}  Tvh.en.  and  ho^w  stayed. 

The  party,  against  whom  a  final  order  is  made,  requiring  the 
delivery  of  possession  to  the  petitioner,  may,  at  any  time  before 
a  warrant  i^  issued,  stay  the  issuing  thereof;  and  also  stay  an 
execution  to  collect  the  costs,  as  follows: 

1.  Whore  the  final  order  establishes  that  a  lessee  or  tenant 
holds  over,  after  a  default  in  the  payment  of  rent,  or  of  taxes 
or  assessmenis,  he  may  effect  a  stay,  by  payment  of  the  rent 
due,  or  of  such  taxes  or  assessments,  and  interest  and  i>enalty. 
if  any  thereon  due,  and  the  costs  of  the  special  proceeding;  or 
by  delivering  to  the  judge  or  justice,  or  the  clerk  of  the  court, 
his  undertaking  to  the  petitioner,  in  such  sum  and  with  such 
sureties  as  the  judge  or  justice  approves,  to  the  effect  that  he 
will  pay  the  rent,  or  such  taxes  or  assessments,  and  int'erest  and 
penalty  and  costs,  within  ton  days,  at  the  expiration  of  which 
time  a  warrant  may  issue,  unless  ho  produces  to  the  judge  or 
justice  satisfactory  evidence  of  the  ruiymont. 

2.  Where  the  final  order  establishes  that  a  lessee  or  tenant  has 
fallen  the  benefit  of  an  insolvent  act,  or  has  been  adjudicated  a 
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bankrupt,  he  may  effect  a  stay  by  paying  the  costs  of  the  special 
proceeding,  and  by  delivering  to  the  judge  or  justice,  or  the  clerk 
of  the  court,  his  undertaking  to  the  petitioner,  in  such  a  sum 
and  with  such  sureties  as  the  judge  or  justice  approves,  to  the 
effei-t,  tliat  he  will  pay  the  rent  of  the  premises,  as  it  has  become, 
or  thereafter  becomes  due. 

3.  Where  the  final  order  establishes  that  the  person  against 
whom  it  is  made,  continues  in  possession  of  real  property,  which 
has  been  sold  by  virtue  of  an  execution  against  his  property,  &e 
may  effect  a  stay,  by  paying  the  costs  of  the  special  proceeding, 
and  delivering  to  the  judge  or  justice,  or  the  clerk  of  the  court, 
an  affidavit,  that  he  claims  the  possession  of  the  property,  by 
virtue  of  a  right  or  title,  acquired  after  the  sale,  or  as  guardian 
or  trustee  for  another;  together  with  his  undertaking  to  the  peti- 
tioner, in  such  a  sum  and  with  such  sureties  as  the  judge  or 
justice  approves,  to  the  effect,  that  he  will  pay  any  costs  and 
damages,  which  may  be  recovered  against  him,  in  an  action  of 
ejectment  to  recover  the  property,  brought  against  him  by  the 
petitioner  within  six  months  thereafter;  and  that  he  will  not 
commit  any  w-aste  upon  or  injury  to  the  property,  during  his 
occupation  thereof. 

R.  S.,  {  44,  am*d  by  L.  1857,  ch.  684;  and  H  45  and  46. 

f  225S.  Undertaking  I  lioiiv  disponed  of. 

Where  an  undertaking  is  given,  in  a  case  specified  in  sub- 
division first  of  the  last  section,  the.  judge  or  justice  must  deliver 
it  to  the  person  against  whom  the  final  order  was  matle,  upon 
his  producing  the  evidcnct^  of  payment,  mentioned  in  that  sub- 
division. If  he  does  not  produce  such  evidence  within  ten  days, 
the  judge  or  justice  must  deliver  it  to  the  petitioner.  In  every 
other  case  specified  in  the  last  section,  the  judge  or  justice  must 
deliver  the  undertaking  to  the  petitioner,  immediately  after  hjs 
approval  thereof. 

I  2256.  Redemption  by  le«iiee. 

Where  the  special  proceeding  is  founded  upon  an  allegation 
that  a  lessee  holds  over,  after  a  default  in  the  payment  of  rent, 
and  the  unexpired  term  of  the  leascf,  under  which  the  premises 
are  held,  exceeds  five  years,  at  the  time  when  the  warrant  is 
i.ssued;  the  lessee,  his  executor,  administrator,  or  assignee,  may, 
at  any  tnne  within  one  year  after  the  execution  of  the  warrjiUt, 
pay  or  tender  to  the  petitioner,  his  heir,  executor,  administrator, 
or  assignee,  or  if,  within  five  days  before  the  expiration  of  the 
year,  he  cannot,  with  reasonable  diligence,  be  found  within  the 
city  or  town,  wherein  the  property,  or  a  portion  thereof,  is  situ- 
ated, then  to  the  judge  or  justice  who  issued  the  warrant,  or  his 
successor  in  office,  all  rent  in  arrear  at  the  time  of  the  payment 
or  tender,  with  interest  thereupon,  and  the  costs  and  charges 
incurred  by  the  petitioner.  Thereupon  the  person  making  the 
payment  or  tender,  shall  be  entitled  to  the  possession  of  the 
demised  premises,  under  the  lease,  and  may  hold  and  enjoy  the 
same,  according  to  the  terms  of  the  original  demise,  except  as 
otherwise  prescribed  in  the  next  section  but  one. 

U  1842,  cb.  240,  f  1   (4  Edm.  661),  am'd. 
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i  2267.  Id.  I  by  creditor  of  lessee. 

In  a  case  specified  in  the  last  section,  a  judgment  creditor  of 
the  lessee,  whose  judgment  was  docketed  in  the  county,  before 
the  precept  was  issued,  or  a  mortgagee  of  the  lease,  whoso  mort- 
gage was  duly  recorded,  in  the  county,  before  the  pre(*ept  was 
issued,  may,  at  any  time  before  the  expiration  of  one  year  after 
the  execution  of  the  warrant,  unless  a  redemption  has  been  made 
as  prescribed  in  the  last  section,  file  with  the  judge  or  justice 
who  issued  the  warrant,  or  with  his  successor  in  office,  a  notice, 
specifying  his  interest  and  the  sum  due  to  him;  describing  tbe 
premises;  and  stating  that  it  is  his  intention  to  redeem  an  pre- 
scribed in  this  section.    If  a  redemption  is  not  made  by  the  lessee, 
his  executor,  administrator,  or  assignee,  within  a  year  after  the 
execution  of  the  warrant,  the  person  so  filir.g  a  notice,  or,  ii  tw  > 
or  more  persons  have  filed  such  notices,  the  one  who  hold^  the 
first  lien,  may,  at  any  time  before  two  o'clock  of  the  day.  not  a 
Sunday  or  a  public  holiday,  next  succeeding  the  last  day  of  the 
year,  redeem  for  his  own  benefit,  in  like  planner  as  the  lessw,  his 
executor,    administrator,    or   assignee   might   have   so   redeenjini. 
Where  two  or  more  judgment  creditors  or  mortgagees  have  tiltti 
such  notices,  the  holder  of  the  second  lien  may  so  redeem,  at 
any  time  before  two  o'clock  of  the  day,  not  a  Sunday  or  a  public 
holiday,  next  succeeding  that  in  which  the  holder  of  the  firs^i 
lien  might  have  redeemed;  and  the  holder  of  the  third  and  each 
subsequent  lien,  may  redeem,  in  like  manner,  at  any  time  before 
two  o'clock  of  the  day,  not  a  Sunday  or  a  public  holiday,  next 
succeeding  that  in  which  his  predecessor  might  have  redeeu'ed. 
But  a  second  or  subsequent  redemption  is  not  valid,  unless  the 
person  redeeming  pays  or  tenders  to  each  of  his  predecessors  who 
has  redeemed,  the  sum  paid  by  him  to  redec^m.  and  also  the  snm 
due  upon  his  judgment  or  mortgage;  or  deposits  those  sums  with 
the  judge  or  justice,  for  the  benefit  of  his  predecessor  or  prede- 
cessors. 

L.   1842.  ch.  240,   8  1    (4  Edm.  4G1). 

I  2258.  The   last   ti^o   sections  nuaillled. 

Where  a  redemption  is  made,  as  prescribed  in  either  of  the  last 
two  sections,  the  rights  of  the  person  redeeming  are  subject  to 
H  lease,  if  any,  executed  by  the  petitioner,  since  the  warrant  was 
issued,  so  far  that  the  new  lessee,  his  assigns,  undertenants,  or 
other  representatives,  may,  upon  complying  with  tht»  terms  of 
the  lease,  hold  the  premises  so  leased  until  twelve  o'clock,  nwn, 
of  the  first  day  of  May,  next  succeeding  the  redemption.  Aud. 
in  all  other  respects,  the  person  so  redeeming,  his  assigns  and 
representatives,  succeed  to  all  the  rights  and  liabilities  of  the 
petitioner,  under  such  a  lease. 

8  22S0.  Order  to  be  made  therenponi  liability  of  person 
redeemlnir. 

The  person  redeeming,  as  prescribed  in  the  last  three  section?, 
or  the  owner  of  the  property  so  redeemed,  may  present  to  the* 
judge  or  justice  who  issued  the  warrant,  or  to  his  successor  ia 
oflice,  a  petition,  duly  verified,  setting  forth  the  facts  of  tb^ 
redemption,  and  praying  for  an  order,  establishing  the  rights  and 
liabilities  of  the  parties  upon  the  redemption.  Whereupon  tbe 
judge  or  justice  must  make  an  order  requiring  the  other  part)' 
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to  the  redemption  to  show  cause  before  him,  at  a  time  and  place 
therein  specitied,  why  the  prayer  of  the  petition  should  not  be 
granted.  The  order  to  show  cause  must  be  made  returnable,  not 
less  than  two  nor  more  than  ten  days,  after  it  is  granted;  and 
it  must  be  served  at  least  two  days  before  it  is  returnable.  Upon 
the  return  thereof,  the  judge  or  justice  must  hear  the  allegations 
and  proofs  of  the  parties,  and  must  make  such  a  final  order  as 
justice  requires.  The  costs  and  expenses  must  be  paid  by  the 
pt^titioner.  The  final  order,  or  a  certified  copy  thereof,  may 
be  recorded  in  like  manner  as  a  deed.  A  person,  other  than  the 
lessee,  who  redeems  as  prescribed  in  the  last  three  sections,  suc- 
ceeds to  all  the  duties  and  liabilities  of  the  lessee,  accruing  after 
the  redemption,  as  if  he  was  named  as  lessee  in  the  lease. 

i  2200.  Appeal. 

An  appeal  may  be  taken  from  a  final  order,  made  as  prescribed 
in  this  title,  to  the  same  court,  within  the  same  ^ime,  and  in  the 
same  manner,  as  where  an  appeal  is  taken  from  a  judgment  ren- 
dered in  the  court,  of  which  the  judge  or  justice  is  the  presiding 
officer,  and  with  like  effect;  except  as  otherwise  prescribed  in  the 
next  two  sections. 

Sobfitituted  for  |  47,  R.  S..  am*d;  L.  1868,  ch.  828  (7  Edm.  357),  I  52; 
L.    1849,  cb.  193   (2  Edm.  534). 

12261.   [Am'd,   1895.]   ESilect  of  appeal  limited  in  certain 


The  issuing  or  execution  of  the  warrant  can  not  be  stayed  by 
such  an  appeal,  or  by  the  giving  of  an  undertaking  thereupon, 
otherwise  than  as  prescribed  in  the  next  section.  An  appeal  can 
not  be  taken  to  the  court  of  appeals,  from  a  final  determination 
of  the  appellate  division  of  the  supreme  court,  upon  such  an  ap- 
peal, unless  the  latter  court,  by  an  order,  made  at  the  term  of 
the  appellate  division  where  the  final  order  is  made,  or  the  next 
term  thereafter,  allows  it  to  be  taken. 

L.  1895,  cb.  946. 

I  2202.   [Am'd,  1805.]  UTarrants;  bow  stayed  on  appeal. 

Where  an  appeal  is  taken  from  a  final  order,  awarding  delivery 
of  possession  to  the  petitioner,  which  establishes  that  a  lessee  or 
tenant  holds  over,  after  a  default  in  payment  of  rent  or  from  an 
order  or  judgment  affirming  such  final  order,  the  issuing  and 
execution  of  the  warrant  may  be  stayed  by  the  order  of  the 
county  judge,  and  in  the  city  and  county  of  New  York  by  a 
justice  of  the  supreme  court,  upon  the  appellant's  giving  the  se- 
curity required  to  perfect  the  appeal,  and  to  stay  the  execution 
of  the  order  appealed  from  and  also  an  undertaking  to  the  peti- 
tioner in  a  sum  and  with  sureties  approved  by  the  county  judge 
or  in  the  city  and  county  of  New  York  by  a  justice  of  the  su- 
preme court  to  the  effect  that  if,  upon  the  appeal,  a  final  deter- 
mination is  rendered  against  the  appellant  he  will  pay  all  rents 
accruing  or  to  accrue  upon  the  premises,  or  if  there  is  no  leas« 
thereof  the  value  of  the  use  and  occupation  of  the  premises  sub* 
sequent  to  the  institution  of  the  special  proceedings. 

L.  1895,  ek.  946. 
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I  2203.  Appellate  court  may  aifrard  re«tlt«tioii|  m«ttom 
for  daniaffea. 

If  the  final  order  ij  iworsed  upon  the  appeal,  the  appellate 
court  may  award  restitution  to  the  party  injured,  with  costs: 
and  it  may  make  an  order,  or  ibsue  any  other  mandate,  necessary 
to  carry  its  determination  into  effect.  The  person  dispossessed 
may  also  maintain  an  action,  to  recover  the  damages  which  he 
has  sustained  by  the  di-^possession. 

Sections  48  and  49,  B.  S. 

f  22G4.  Application  of  thia  title;  effect  of  Anal  order. 

This  title  does  not  impair  the  rijjhts  of  a  landlord,  lessor,  or 
tenant,  in  a  case  not  therein  provided  for.  Where  a  special  statu- 
tory provision  confers  a  right  to  take  proceedings,  in  the  manner 
heretofore  prescribed  by  law,  for  tUe  summary  removal  of  a  i>er- 
son  in  possession  of  real  property,  the  proceedings  thereunder 
must  be  taken  as  prescribed  in  this  title.  A  final  order,  made  in 
a  special  proceeding,  taken  as  prescribed  in  this  title,  is  not  a 
bar  to  an  action  of  ejectment,  to  recover  the  property  affected 
thereby. 

Id.,  i  50. 

I  2205.  How  proceedinff*  under  thia  title  to  be  stayed. 

Where  a  petition  is  presented,  as  prescribed  in  this  title,  the 
proceedings  theVeupon  before  the  final  order,  and  if  the  final 
order  awards  dt?livery  of  the  possession  to  the  petitioner,  the  issu- 
ing or  execution  of  the  warrant  thereupon,  cannot  be  stayed  ur 
suspended  by  any  court  or  judge,  except  in  one  of  the  following 
methods: 

1.  By  an  order  made,  or  an  undertaking  filed,  upon  an  apiKal, 
in  a  case  and  iu  the  manner  specially  prescribed  for  that  puri>ose 
in  this  title. 

2.  By  an  injunction  order,  granted  in  an  action  against  the 
petitioner.  Such  an  injunction  shall  not  be  granted  before  the 
final  order  in  the  special  proceeding,  except  in  a  case  where  an 
injunction  would  be  granted  to  stay  the  proceedings,  in  an  actii^a 
of  ejectment,  brought  by  the  petitioner,  and  U|)on  the  like  terul^: 
or  after  the  final  order,  except  in  a  case  where  an  injuuc-tUMi 
would  be  granted  to  »<iay  the  execution  of  the  final  judgmeLt 
in  such  an  action,  ai>d  upon  the  like  terms. 

B.  S.,   I  47. 
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TITLE  IIL 

Prooeedixigs  to  pimish  a  contempt  of  court,  other  tluui  a 

criminal  contempt. 

Mme.  2306.  Oases  to  which  this  tlUe  applies. 

2967.  When  panishment  may  be   summary. 

2268.  When  warrant  to  commit   may   Issne  without  natlee. 

2260.  Order  to  show  cause,  or  warrant  to  attach  offender. 

2270.  Notice   to    delinquent  officer   to   show   cause. 

2271.  Order  or  warrant;  when  granted  out  of  court. 

2272.  Id.;  when  contempt  was  committed  before  a  refarstt. 

2273.  Effect  of  order  to   show   cause,   and  of  warrant. 

2274.  Ck>py  alBdaTlt,  etc.,  to  be  served  with  warrant. 

2275.  Indorsement  upon  warrant. 

2276.  Warrant;  how  executed. 

2277.  Undertaking  to  procure  discharge. 

2278.  When    habeas    corpus    may   issue. 

2279.  Sheriff  to  file  undertaking  with  return. 

2280.  Interrogatories   and  proofs. 

2281.  When  and  how  accused  to  be  punished. 

2282.  Id.;   upon  return  of  habeas   corpus. 

2283.  Id.;  upon  return  of  order  to  show  cause. 

2284.  Amount    of    fine. 

2285.  Length    of    Imprisonment. 

2286.  When   court   may    release   offender. 

2287.  Offender  liable  to  l(tdlctment. 

2^8.  Proceedings  when  accused  does  not  appear. 

2289.  Undertaking:   when  prosecuted  by  person  aggriersd 

2290.  Id.;  by  attorney-general,  etc. 

2291.  Bherltr  liable   for   taking  InsulSclent   sureties. 

2292.  Punishment    of   misconduct    at    trial    term. 

H  2266-2292.    [Repealed  by  L.  1909,  ch.  35.    See  Consolidated 
Laws,  tit.  Judiciary  Law,  §§  764-781.] 
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TITLE  IV. 

to  collect  a  fine. 


B«c.  2283.  CiBTk  to  make  tchedule  of  fine*  Impoeed. 
2294.  Warrant  to  be  Uraed  by  bim. 
2209.  Id.;    wbeo   delinauent  resldea   in   another  coaatj. 
22V0.  Execution  of  wamnt. 
12207.  iieturn   thereof. 
2208.  ProceedingB   If   fine    not   collected. 
2299.  Who  to  bu  included  in  schedule. 
23U0.  LLiibility    of   aheriff. 
23U1.  Application   of    tbia   title. 

§«  12208-2301.      [Repealed   by   L.   1900,   ch.  35.     See  CoMoIi 
dated  Laws.  Ut.  Judiciary  Law,  |S  790-797. J 

54IO 
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TITLB  V. 
Proceedings  to  diecorer  the  death  of  a  tenant  for  li 

8te.  S8Q2.  Petition  for  prodaetlon  of  tenant  for  life. 
230B.  Gootems  of  petition. 
2804.  BerTlce  of  petition  and  notice. 
2300.  Proceedlnn   upon   preaentatlon   of   petition. 

2806.  Service  of  order;   powers,    etc.,  of  referee. 

2807.  Habeas  corpus. 
2308.  Report  of  referee. 

2300.  Dismissal   of   petition   when  order  compiled   with. 
2310.  When  life-tenant  deemed  dead,   and  petitioner  let  into 

2811.  Commission  to  be  issned  if  life-tenant  is  without  the  State. 

2812.  General  protisions  respecting  the  commission. 
2313.  Petitioner  to  give  notice  of  its  execution. 
2814.  Execution  thereof. 

2816.  Proceedings    on   return   of   commission. 

2816.  Oosts. 

2817.  Property;  when  restorsd. 

2818.  Remedy  of  person  OTlcted  for  profits,  etc. 
2318.  Order  not  conclusive  In  ejectment. 

1  noa.  Petition  for  produotlom  of  tenant  for  life. 

A  person  entitled  to  claim  real  property,  after  the  death  of 
another  who  has  a  prior  estate  therein,  may,  not  oftener  than 
once  in  each  calendar  year,  apply  by  petition  to  the  supreme 
Gonrt,  at  a  special  term  thereof,  held  within  the  judicial  district, 
wherein  the  property,  or  a  part  thereof,  is  situated,  for  an  order, 
directing  the  production  of  the  tenant  for  life,  as  prescribed  in 
this  title,  by  a  person,  named  in  the  petition,  against  whom  an 
action  of  ejectment  to  recover  the  real  property  can  be  main- 
tained, if  the  tenant  for  life  is  dead;  or,  where  there  is  no  such 
person,  by  the  guardian,  husband,  trustee,  or  other  person,  who 
has,  or  is  entitled  to,  the  custody  of  the  person  of  the  tenant  for 
life,  or  the  care  of  his  estate. 

2  S.  8.  848,  I  1  (2  Edm.  854). 

i  2808.  Content*  of  petition. 

The  petition  must  be  in  writing,  and  verified  by  the  affidavit 
of  the  petitioner,  to  the  e£Fect,  that  the  matters  of  fact  therein 
set  forth  are  true.    It  must  contain: 

1<,  A  description  of  the  real  property,  and  a  statement  of  the 
petitioner's  interest  therein,  and  of  such  other  facts  as  show  that 
the  case  is  within  the  provisions  of  the  last  section. 

2.  An  averment  that  the  petitioner  believes  that  the  person,  upon 
whose  life  the  prior  estate  depends,  is  dead,  together  with  a 
statement  of  the  grounds  upon  which  the  petitioner's  belief  is 
founded. 

Id.,  i  2  and  part  of  8  8. 

I  8804.  8erwlee  of  petition  and  notlee. 

A  copy  of  the  petition,  including  the  affidavit,  together  with 
notice  of  the  time  and  place  at  which  the  i)etition  will  be  pre- 
Jjnted,  must  be  personally  served,  at  least  fourteen  days  before 
»*  presentation,  noon  the  person  required,  by  the  prayer  thereof, 
^  produce  the  tenant  for  life. 

Baaalnder  of  {  8. 

I  880ft.   Proeeedlnvs   npon  preaentatlon   of  petition. 

I^pon  the  presentation  of  the  petition  and  affidavit,  with  due 
Pfwtf  by  affidavit,  of  service  of  a  copy  thereof,  and  of  the  notice^ 

set 
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It  sufficient  cause  to  the  contrary  is  not  shown  by  the  advei 
party,  the  court  must  either  issue  a  commission,  as  prescribed  in 
the  following  sections  of  this  title;  or  make  an  order,  directing 
the  adverse  party,  at  a  time  and  place  therein  specified,  before 
the  court,  or  a  referee  therein  designated,  to  produce  the  persoa 
upon  whose  life  the  prior  estate  depends,  or,  in  default  thereof, 
to  prove  that  he  is  living. 

li.  3.  848,  f  4. 

5  S806.  Service  of  orders  po-wen,  etc*,  of  referee. 

Where  an  order,  requiring  the  production  of  the  tenant  for  life^ 
or  proof  that  he  is  living,  is  made  as  prescribed  in  the  last  section, 
a  certified  copy  thereof  must  be  served,  at  least  fourteen  days 
before  the  time  therein  specified,  upon  the  person  required  to 
make  the  production  of  the  proof,  or  upon  his  attorney.  Upon 
presentation  of  proof  of  service,  by  affidavit,  the  court  or  the 
referee  must,  at  the  time  and  place  specified  in  the  order,  or  at 
the  time  and  place  to  which  the  hearing  may  be  adjourned,  hear 
the  allegations  and  proofs  of  the  parties,  respecting  the  identity 
of  any  person  produced,  with  the  person  whose  death  is  in  ques- 
tion; or,  if  the  latter  person  is  not  produced,  respecting  the 
reasons  for  the  failure  to  produce  him,  and  whether  he  is  living. 
Where  a  referee  is  appointed,  he  has  the  same  powers,  and  is 
entitled  to  the  same  compensation,  as  a  referee  appointed  for  the 
trial  of  an  issue  in  an  action. 

Id.,  S  6. 

I  aSOT.  Habeas  corpus. 

If  it  appears,  by  affidavit,  to  the  satisfaction  of  the  court,  that 
the  person  required  to  be  produced  is  imprisoned  within  the  State, 
for  any  cause,  except  upon  a  sentence  for  a  felony,  or  is  kept  or 
detained,  within  the  State,  by  any  person,  the  court  may,  either 
before  or  after  making  the  order  for  production,  issue  a  writ 
of  habeas  corpus  to  bring  him  before  it,  or  before  the  referee, 
as  the  case  requires.  The  w^rit  must  be  served  and  executed, 
and  disobedience  thereto  may  be  punished,  as  whore  a  writ  of 
habeas  corpus  is  issued,  to  inquire  mto  the  cause  of  the  detention 
of  a  prisoner. 

Id.,   i  7. 

i  8808.  Report  of  referee. 

.  The  referee  must  deliver  his  report  to  the  petitioner,  or  file  it 
with  the  clerk,  within  ten  days  after  the  case  is  closed.  He 
must  state  therein,  whether  any  person  was  or  was  not  produced 
before  him,  as  being  the  person  whose  death  is  in  question.  He 
must  append  thereto,  in  the  form  of  depositions,  the  proofs,  if 
any,  respecting  the  identity  of  any  person  so  produced,  with  the 
person  whose  death  is  in  question;  or  if  no  one  is  so  produced, 
upon  the  question  whether  the  latter  person  is  living.  He  must 
also  state,  in  his  report,  his  conclusions  upon  the  questions  con- 
troverted before  him. 
Id.,  I  8. 

I  2800.  Dlsmiaaal  of  petition  ^rvhen  order  eomplled  'vrlth. 

If  it  appears,  to  the  satisfaction  of  the  court,  upon  the  referee'i 
deport,  and  the  proofs  thereto  appended;  or,  vrtiere  a  referee  is 
not  appointed,  upon  the  allegations  and  proofs  of  the  parties  be- 
fore the  court;  that  the  party,  required  to  produce  the  tenant 
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for  life,  or  to  prove  his  existence,  has  fully  complied  with  the 
order,  the  court  must  make  an  order  dismissing  the  petition,  and 
requiring  the  petitioner  to  pay  the  costs  of  the  proceedings. 

2  B.  S.  343.  I  9. 

S   2310.   When   life-tenant   deemed  dead,   and   petitioner 
l«t   into   poiMftesalon. 

If  it  appears,  from  the  referee's  report,  or  upon  the  hearing 
before  the  court,  that  the  person,  upon  whose  life  the  prior  estate 
depends,  was  not  produced;  and  if  the  party  required  to  produce 
bim.  or  to  prove  his  existence,  has  not  proved,  to  the  satisfaction 
of  tiie  court,  that  he  is  living;  a  final  order  must  be  made,  declar- 
ing that  he  is  presumed  to  be  dead,  for  the  purpose  of  the  pro- 
ceedings, and  directing  that  the  petitioner  be  forthwith  let  into 
possession  of  the  real  property,  as  if  that  person  was  actually 
dead. 

Id.,   9   10. 

f  2811.  Commiasion  to  be  issued  if  life-tenant  i*  witlioat 
tlie  State. 

If  before  or  at  the  time  of  the  presentation  of  the  referee's 
report  to  the  court,  or,  where  a  referee  is  not  appointed,  at  any 
time  before  the  final  order  is  made,  the  party,  upon  whom  the 
petition  and  notice  are  served,  presents  to  the  court  presumptive 
proof,  by  affidavit,  that  the  person,  whose  death  was  m  question, 
is,  or  lately  was,  at  a  place  certain,  without  the  State,  the  court 
must  make  an  order,  requiring  the  petitioner  to  take  out  a  com- 
mission, directed  to  one  or  more  persons,  residing  at  or  near  that 
place,  either  designated  in  the  order,  or  to  be  appointed  upon  a 
subsequent  application  for  the  commission  for  the  purpose  of 
obtaining  a  view  of  the  person,  whose  death  is  in  question,  and 
of  taking  such  testimony  respecting  his  identity,  as  the  parties 
produce.  The  order  must  also  direct  that  the  proceedings  upon 
the  petition  be  stayed,  until  the  return  of  the  commission;  and 
that  the  petition  be  dismissed  with  costs,  unless  the  petitioner 
takes  out  the  commission  within  a  time  specified  in  the  order, 
and  diligently  procures  it  to  be  executed  and  returned,  at  his 
own  expense. 

Id.,  s  11. 

f  2812L  General  provisions  respeetinff  tlie  eommission. 

It  is  not  necessary,  unless  the  court  specially  so  directs,  that 
the  witnesses  to  be  examined  should  be  named  in  the  commission, 
or  that  interrogatories  should  be  annexed  thereto.  The  commis- 
sion must  be  executed  and  returned,  and  the  deposition  taken 
mnst  be  filed  and  used,  as  prescribed  for  those  purposes  in  article 
second  of  title  third  of  chapter  ninth  of  this  act,  except  as  other- 
wise specially  prescribed  in  this  title. 

9  2813.  Petitioner  to  ffive  notice  of  its  exeention. 

The  petitioner  must  give  to  the  adverse  party,  or  his  attorney, 
written  notice  of  the  time  when,  and  the  place  where,  the  com- 
missioner or  commissioners  will  attend,  for  the  purpf^so  of  exe- 
cuting the  coitimission,   as  follows: 

1.  If  the  plnce.  where  the  commission  Is  to  be  executed,  is 
within  the  United  Stntes,  or  the  dominion  of  Canada,  he  must 
give  at  least  two  months'  notice. 
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2.  If  it  is  within  either  of  the  West  India  islands,  he  mnst 
give  at  least  three  mouths'  notice. 

8.  In  every  other  case,  he  must  give  at  least  four  months*  time. 

Notice  may  be  given,  as  required  by  this  section,  by  serving  it 
as  prescribed  in  this  act  for  the  service  of  a  paper  upon  an  attoi^ 
ney,  in  an  action  in  the  supreme  court. 

2   B.    S.   343,    8    12. 

I  2814.  Bxeeution  th«r«of. 

The  commissioner  or  commissioners  possess  the  same  powers, 
and  must  proceed  in  the  same  manner,  as  a  referee,  appointed  by 
an  order  requiring  the  production  of  the  tenant  for  life,  or  proof 
of  his  existence;  except  that  they  cannot  proceed,  unless  a  person 
is  produced  before  them,  as  being  the  person  whose  death  is  in 
question.  The  return  to  the  commission  must  expressly  state 
whether  any  person  was  or  was  not  so  produced.  The  testimony, 
respecting  the  identity  of  a  person  so  produced,  must  be  taken, 
unless  otherwise  soecially  directed  by  the  court,  as  prescribed  in 
chapter  ninth  of  this  act,  for  taking  the  deposition  of  a  witness 
upon  oral  interrogatories;  except  that  it  Is  not  necessary  to  give 
any  other  notice  of  the  time  and  place  of  examination,  than  that 
prescribed  in  the  last  section. 

Id.,  part  of  8  18. 

8  2815.  Pr^ccedlnor*  on  vetnrwt  of  oommlsalon. 

Upon  the  return  of  the  commission,  the  proceedings  are  the 
mme  as  upon  the  report  of  a  referee,  as  prescribed  in  sections 
J309  and  2310  of  this  act;  but  the  court  may,  in  its  discretion, 
receive  additional  proofs  from  either  party. 

SabstUated  for  88  18.   14.   15  and  16. 

I  2816.  Coata. 

Where  costs  of  a  special  proceeding,  taken  as  prescribed  in  this 
title,  are  awarded,  they  must  be  fixed  by  the  court  at  a  gross 
3um,  not  exceeding  fifty  dollars,  in  addition  to  disbarsements. 
Where  provision  is  not  specially  made  in  this  title  for  the  award 
of  costs,  they  must  be  denied,  or  awarded  to  or  afi^nst  either 
party,  as  justice  requires. 

Id.,    fi   18. 

I  2817.  Property  I  'wliett  restored. 

The  possession  of  real  property,  which  has  been  awarded  to 
the  petitioner;  as  prescribed  in  this  title,  upon  the  presamptioD 
of  the  death  of  the  person,  upon  whose  life  the  prior  estate 
depends,  must  be  restored,  by  the  order  of  the  court,  to  the 
person  evicted,  or  to  his  heirs  or  legal  representatives,  upon  the 
petition  of  the  latter,  and  proof,  to  the  satisfaction  of  the  coart, 
that  the  person  presumed  to  be  dead  is  living.  The  proceedings 
upon  such  an  application  are  the  same,  as  prescribed  in  this  title, 
upon  the  application  of  the  person  to  whom  possession  is  awarded. 

Id..  6  10. 

I  2318.  Remedy  of  pemon  eTleted  for  prollts»  ete. 

A  person  evicted,  as  prescribed  in  this  title,  m^y.  If  the  pre- 
sumption, upon  which  he  is  evicted,  is  erroneous,  maintain  an 
action  against  the  person  who  has  occupied  the  property,  or  his 
executor  or  administrator,  to  recover  the  rents  and  profits  of 


c.l7,t.5  DEATH  OF  LIFE-TENANT.  §  2319 

the  i^tiperty,  during  the  occnpation,  while  the  person,  npon  whoao 
life  the  prior  estate  depends,  is  or  was  Jiving. 

3  B.  8.  848.   i  20. 

I  2810.  Order  not  eonelnalTe  in  eleetment. 

A  final  order,  made  as  prescribed  in  this  title,  awarding  to  the 
petitioner  the  possession  of  real  property  is  presnmptiye  evidence 
only,  in  an  action  of  ejectment,  brought  against  him  by  the 
person  evicted,  or  in  an  action  brought  as  prescribed  in  the  InKt 
flection,  of  the  life  or  death  of  the  person,  upon  whose  life  th«- 
prior  estate  depends. 

666 


^ 
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TITLB  VI. 

Proceedings  for  the  appointment  of  a  committee  of  the 
person,  and  of  the  property,  of  a  lunatic,  idiot,  or  habit- 
ual drunkard;  general  powers  and  duties  of  the  committee. 

See.  2820.  JarUKUctlon;   concurrent  jartodlctlon. 

2321.  Duty  of  court  Having  jurisdlctiiw. 

2322.  Committee  may  be  appointed. 

2328.  Application  for  committee;   liy  whom  made. 

2823a.  Application  when  incompetent  person  la  in  a  Slate  Inatltntioe: 
petition,  by  whom  made;  contents  and  proceeding*  npiio  IR- 
gentation  thereof. 

2823b.  Costa  of  proceeding. 

2324.  Duty  of  certain  otbcers  to   apply. 

2325.  Contents,   etc.,   of  petition ;   prooeodlngs  upon   presentation  tb^^reof. 
2:i25a.   Notice  to  be  fllcHl,   rcH'onleil  and  ind(>xed. 

2326.  Wbt'u   foreign  committee  may  be  appointed. 

2827.  Order  for  commission,  or  for  trial  by  Jury  in  court 

2828.  Contents  of  commission. 

2329.  Commissioners   to   be  sworn;    Tacancies,   how  filled. 

2330.  Jury    to    be    procured.    Proceedings   thereupon. 

2331.  Proceedings  upon  the  bearing. 

2332.  Return   of   inquisition   and    commission. 
2833.  Expenses  of  commlsBlon. 

2334.  Proceedings  upon  trial   by  Jury  in   court. 

2386.  Subject  of   inquiry   in  cases  of  lunacy. 

2336.  Proceedings  upon  vordict,  or  return  of  commission. 

2836a.  Sections  of  this  title   not   applicable   when   application  te  «i» 

mlttee  Is  made  under  authority  ct  this  State. 
2837.  Security   to  be  given   by  committer. 
2Sh8.  Compensation  of  committee. 

2889.  Committee  under  control  of  court;  limitation  of  powem 
2840.  Committee  of  property  may   n«alntaln  actions,   etc 

2341.  Committee  of  property;  to  file  inventory  and  account. 

2342.  Id.;   may  be  compelled   to  file   the   same,   or  render  an  additional 

account,   etc. 

2343.  Property,   when  to  be  restored. 

2344.  ](].;   di8i>08ltlon  In  case  of  death. 

2344a.  Court  may  compel  performance  of  contract  made  by  incompetent 
person  in  certain  cases. 

9  2320.  [Ain*d,  1895.]  Jurladlctloni  conevrrent  Jvris- 
dictlon. 

The  juriKdiction  of  the  supreme  court  extends  to  the  oust^Hly 
of  the  person  and  the  care  of  the  property,  of  a  person  incomp^* 
tent  to  manage  himself  or  his  affairs,  in  consequence  of  lunacy, 
idiocy,  habitual  drunkenness,  or  imbecility  arising  from  old^  ape 
or  loss  of  memory  and  understanding,  or  other  cause.  Where 
a  county  court  has  jurisdiction  of  those  matters,  concurrent 
with  that  of  the  supreme  court,  the  jurisdiction  of  the  court  first 
exercising  it,  as  prescribed  in  this  title,  is  exclusive  of  that  of  the 
others,  with  respect  to  any  matter  within  its  jurisdiction,  for 
which  provision  is  made  in  this  title.  In  all  proceedings  nnder 
this  title  for  the  appointment  of  a  committee  of  such  a  person, 
he  shall  be  designated  "  an  alleged  incompetent  person;"  anjj 
after  the  appointment  of  a  committee  of  such  person,  in  i» 
subsequent  proceedings  the  lunatic,  idiot,  habitual  drunkard  or 
imbecile  shall  be  designated   "  an  incompetent  person.'* 

L    ISOS,   ch.   946. 

§   2821.   Duty    of    court    bavlnfr    Jnrlndtcttoii. 

The  court  exercising  jurisdiction  over  the  property  of  either  of 
the  incompetent  persons,  spcn^ified  in  the  last  section,  m'lst 
preserve  his  property  from  waste  or  destruction;  and,  out  of  the 
proceeds   thereof,    must   provide   for   the  payment  of   his  debts. 
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and   for  the  safe  keeping  and  maintenance,  and  the  educatioiit 
when  required,  of  the  incompetent  person  and  hia  family. 

U   1874.  ch.  446,  part  of  $  1. 

i  2322.  Committee  may  be  Appointed. 

The  jurisdiction,  specified  in  the  last  two  sections,  mast  be  exer- 
cised by  means  of  a  committee  of  the  person,  or  a  committee  of  the 
property,  or  of  a  particular  portion  of  the  property,  of  the  incompe- 
tent person,  appointed  as  prescribed  in  this  title.  The  committee 
of  the  person  and  the  committee  of  the  property  may  be  the  same 
indlTidual,  or  different  individuals,  in  the  discretion  of  the  court. 

f  2323.  [Am*ay  1806.]  Application  for  committee)  by  -vrhom 
made. 

An  application  for  the  appointment  of  such  a  committee  must 

be    made  by  petition,   which  may  be  presented   by  any   person. 

Except  as  provided  in  the  next  section,   where  the  application 

is   made  to   the  supreme  court,  the  petition  must  be  presented 

at  a  special  term  held  within  the  judicial  district,  or  to  a  justice 

of   said  court  within  such  judicial  district  at  chambers,   wher« 

the  person  alleged  to  be  incompetent  resides;  or  if  he  is  not  a 

resident  of  the  State,  or  the  place  of  his  residence  cannot  b« 

ascertained,  where  dome  of  bis  property  is  situated,  or  the  Stat4 

institution  Is  situated  of  which  he  is  an  inmate. 

L.  1886.  cb.  824. 

S2323-a.[ Added,  1805;  am'd,  1807,  1004,  1012.]  Application 
i^'hen  Incompetent  person  In  in  a  utate  Institution;  peti^ 
tion,  by  ^vhom  made;  contents  and  proceedlngrs  upon  pres^* 
entation  thereof. 

Where  an  incompetent  Aerson  has  been  committed  to  a  state 
institution  in  any  manner  provided  by  law,  and  is  an  inmate 
thereof,  the  petition  may  be  presented  on  behalf  of  the  state  by 
a  state  officer  having  special  jurisdiction  over  the  institution 
where  the  incompetent  person  is  confined  or  the  superintendent 
or  acting  superintendent  of  said  institution;  the  petition  must  be 
in  writing  and  verified  by  the  affidavit  of  the  petitioner  or  his  at- 
torney, to  the  effect  that  the  matters  therein  stated  are  true  to  the 
best  of  his  information  or  belief;  it  must  show  that  the  person  for 
whose  person  or  property,  or  both,  a  committee  is  asked  has  been 
legally  committed  to  a  state  institution  over  which  the  petitioner 
has  special  jurisdiction,  or  of  which  he  is  superintendent  or  acting 
.su|)erinteudent,  and  is  at  the  time  an  inmate  thereof;  it  must  also 
Htnte  the  institution  in  which  he  is  an  inmate,  the  date  of  his  ad- 
mission, his  last  known  place  of  residence,  the  name  and  residence 
of  the  husband  or  wife,  if  any,  of  such  person,  if  known  to  the 
Iietitioner,  and  if  there  be  none  known  to  the  petitioner,  the  name 
and  residence  of  the  next  of  kin  of  su<-h  person  living  in  tiiis  state 
so  far  as  known  to  the  petitioner;  the  nature,  extent  and  income  of 
hU  property,  so  far  as  the  same  is  known  to  the  petitioner,  or  can 
with  reasonable  diligence  be  ascertained  by  him.  The  petition 
niay  be  presented  to  the  supreme  court  at  any  special  term  thereof, 
held  either  in  the  judicial  district  in  which  such  incompetent  per- 
son last  resided,  or  in  the  district  in  which  the  state  institution  in 
which  he  i8  committed  is  situated,  or  to  a  justice  of  the  supreme 
court  at  chambers  within  such  judicial  district,  or  to  the  c»unty 
court  of  the  county  in  which  the  incomiwtent  person  resided  at  the 
time  of  such*  commitment,  or  of  the  county  in  which  said  institu- 
tion is  situated.  Notice  of  die  presentation  of  such  petition  shall 
be  personally  givf;n  to  such  person,  and  also  to  the  husband  or 
wife,  if  known  to  the  petitioner,  or  if  none  is  known  to  the  peti- 
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tioner,  to  the  next  of  kin  nnmed  in  the  petition,  and  to  the  officer 
in  charge  of  the  institution  in  which  such  person  is  an  inmate  un- 
less sufficient  reasons  for  dispensing  therewith  are  set  forth  in 
the  petition  or  shown  by  affidavit.  When  notice  is  required,  it 
may  be  given  in  any  manner  which  the  court  deems  proper.  Upon 
the  presentation  of  such  petition,  and  proof  of  the  service  of  such 
notice,  the  court  or  justice  may,  if  satisfied  of  the  truth  of  the 
facts  required  to  be  stated  iu  such  petition,  immediately  appoint 
a  committee  of  the  person  or  property,  or  both,  of  such  incompe- 
tent person  or  may  require  any  further  proof  which  it  or  he  may 
deem  necessary  before  making  such  appointment. 

L.    1805.    ch.    824:   L..  1807,   ch.   149;   L.    1904,   ch.   609;  U   1912,   ch.  66,   ta 
effect  Sept.   1,   1912. 

§  2S28  (b).  [Added,  ISfMS.]     Coats  of  proceeding. 

Upon  the  presentation  of  a  petition  and  the  appointment  of 
a  committee,  as  provided  in  section  two  thousand  three  hun- 
dred and  twenty-three  (a),  the  court  or  justice  may  award  costs 
of  ^the  proceeding,  not  exceeding  twenty-five  dollars  in  addition 
to  necessary  disbursements,  to  the  petitioner,  payable  from  the 
estate  of  the  incompetent  person,  and  upon  denial  of  an  applica- 
tion to  set  the  same  aside,  costs  as  of  a  motion. 

L.  1895.  cb.  824. 

1  2324.  Dnty  of  certain  offlcera  to  apply* 

Where  the  incompetent  person  has  property,  which  may  be 
endangered  in  consequence  of  his  incompetency,  and  no  relative 
or  other  person  applies  for  the  appointment  of  a  committee  of 
his  property,  the  overseer  or  superintendent  of  the  poor  of  the 
town,  district,  county,  or  city,  in  whigh  he  resides,  or,  where 
there  is  no  such  officer,  the  officer  or  officers  performing  corre- 
sponding functions  under  another  official  title,  must  apply  to  the 
proper  court,  for  the  appointment  of  such  a  committee.  The 
expenses  of  conducting  the  proceedings  thereupon  must  be  audited 
and  allowed,  in  the  same  manner  as  other  official  expenses  cf 
those  officers  are  audited  and  allowed. 

2  R.   S.  62.   53  SS  2-7   (2  Edm.  53). 

I  232S.  [Am'dy  1801.]  Contenta^  ete.»  of  petltlon|  prooeed- 
InflT*  npon  presentation  thereof. 

The  petition  must  be  in  writing,  and  verified  by  the  affidavit 
of  the  petitioner,  or  his  attorney,  to  the  effect  that  the  matters 
of  fact  therein  stated  are  true.  It  must  be  accompanied  with 
proof,  by  affidavit,  that  the  case  is  one  of  those  specified  in  this 
title.  It  must  set  forth  the  names  and  residences  of  the  husband 
or  wife,  if  any,  and  of  the  next  of  kin  and  heirs,  of  the  person 
alleged  to  be  incompetent,  as  far  as  the  same  are  known  to  the  pe- 
titioner, or  can,  with  reasonable  diligence,  be  ascertained  by  him, 
and  also  the*  probable  value  of  the  property  possessed  and  owned 
by  the  alleged  incompetent  person,  and  what  property  has  been 
conveyed  during  said  alleged  incompetency  and  to^  whom,  and  it^ 
value'  and  what  consideration  was  paid  for  it,  if  any,  or  was 
agreed  to  be  paid.  The  court  must,  unless  sufficient  reasons  for 
dis])en8ing  therewith  are  set  forth,  in  the  petition  or  accompany- 
ing affidavit,  require  notice  of  the  presentation  of  the  petition  to 
be  givtfu  to  the  husband  or  wife,  if  any,  or  to  one  or  more  relatJTW 
of  the  person  alleged  to  be  incompetent,  or  to  an  officer  s^>ecifiea 
in  the  last  section.  Where  notice  is  re<iuired,  it  may  be  given  in 
anv  mnnner,  which  the  court  cleems  proper;  and  for  that  purpose* 
the  hearing  may  be  adjourned  to  a  subsequent  day,  or  to  another 
term,  at  which  the  petition  might  have  been  presented. 

L.  1891.  oh.  203.  BOS 
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f  sasSa.   [Added,  11118.]    Notice  to  be   llled,  recorded  and 

In  all  proceedings  taken  under  this  title,  if  real  property  or  any 
Uiterest  therein  is  intended  to  be  aiiectf^d,  the  petitioner  shall  tile 
in  the  clerk's  office  of  each  county  where  the  property  is  situated, 
a  notice  of  the  pendency  of  such  proceeding,  which  shall  set  forth 
the  general  nature  and  object  of  the  piocceding  and  a  brief  de- 
scription of  the  real  property  in  that  county  to  be  affected  thereby, 
and    ^"hich  notice  must  be  filed  with  the  petition  or  any  time 
thereafter  ^nd  before  any  final  adjudication  m  the  proceeding. 
The    clerk  shall  index  such  notice  against  the  name  of  the  al- 
leged  incompetent.     The  pendency  of  the  proceeding  is  construc- 
tiTe  notice  from  the  time  of  so  filing  the  notice  only  to  a  pur- 
chaser or  incumbrancer  of  the  property  affected  thereby  from  or 
against  the  alleged  incompetent  with  respect  to  whom  the  notice 
Lb  directed  to  be  indexed  as  'aforesaid.     A  person  whose  conyey- 
ance   or  incumbrance  is  subsequently   executed  or  subsequently 
recorded  is  bound  by  all  proceedings  taken  after  the  filing  of  the 
notice  to  the  same  extent  as  if  he  was  a  party  to  the  proceeding. 
But  this  provision  shall  not  prevent  a  jury  in  a  proper  proceeding, 
on  sufficient  proof,  from  rendering  a  verdict  tnac  shall  over-reach 
any    conveyance  or  incumbrance  theretofore  executed  by  the  al- 
leged incompetent,  so  as  to  make  such  C''>nveyauc6  or  incum- 
brance prima  facie  void. 

Added  by  L.  1918,  ch.  69.     In  effect  Sept.  1,  1913. 

i  2826.  [Am*d»  1808.]  "When  foreign  committee  may  be 
appointed. 

Where  the  person  alleged  to  be  incompetent  resides  w^ithout  the 
state,  and  a  committee,  curator  or  guardian  of  his  property,  by 
whatever  name  such  officer  may  be  designated,  has  been  duly 
appointed  pursuant  to  the  laws  of  any  other  state,  territory  or 
country  where  he  resides,  the  court  may,  in  its  discretion,  make 
an  order  appointing  the  foreign  committee,  curator  or  guardian, 
the  committee  of  all  or  of  a  particular  portion  of  the  property 
of  the  incompetent  person,  within  the  state,  on  his  giving  such 
security  for  the  discharge  of  his  trust  as  the  court  thinks,  proper. 

Lb    1898,  ch.   294.     In  effect  Sept.   1,   1898. 

I  2827.  fAm'd,  180S.]  Order  for  comnUasion,  or  for  trial 
by  Jnry  in  courts. 

Unless  an  order  is  made,  as  prescribed  in  the  last  section,  if  it 
presumptively  appears,  to  the  satisfaction  of  the  court,  from  the 
petition  and  the  proofs  accompanying  it,  that  the  case  is  one  of 
those  specified  in  this  title;  and  that  a  committee  ought,  in  the 
exercise  of  a  sound  discretion,  to  be  appointed;  the  court  must 
make  an  Order,  directing,  either 

1.  That  a  commission  issue,  as  prescribed  in  the  next  section, 
to  one  or  more  fit  persons,  designated  in  the  order;  or 

2.  That  the  question  of  fact,  arising  upon  the  competency  of 
the  person,  with  respect  to  whom  the  petition  prays  for  the 
appointment  of  a  committee,  be  tried  by  a  jury,  at  a  trial  term  of 
the  court. 

3.  When  it  satisfactorily  appears  from  the  petition  and  accom- 
panying affidavits  that  any  person  or  persons  having  *  acquired 
from  the  alleged  incompetent  person,  real  or  personal  property 
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during  the  time  of  such  iilleged  incompetency,  without  adequate 
consideration,  the  court  may  issue  an  order,  with  or  without 
security,'  restraining  such  person  or  persons  from  Belling,  assign- 
ing, disposing  of  or  incumbering  said  property,  or  confessing  judg- 
ment which  shall  become  a  lien  upon  said  property,  during  the 
pendency  of  the  proceeding  for  the  appointment  of  a  committee, 
anu  said  order  may  in  the  discretion  of  the  court  be  continued 
for  ten  days  after  the  appointment  of  such  committee.  Notice 
of  the  execution  of  the  commission  shall  be  given  to  the  persoo 
or  persons  enjoined  in  such  manner  as  the  court  may*  direct. 

L.   1896,   ch.   946. 

i  2328.  Contents  of  commiasion. 

The  commission  must  direct  the  commissioners  to  cause  the 
sheriff  of  a  county,  specified  therein,,  to  procure  a  jury;  and  that 
they  inquire,  by  the  jury,  into  the  matters  set  forth  in  the  peti- 
tion; and  also  into  the  value  of  the  real  and  personal  property 
of  the  person  alleged  to  be  incompetent,  and  the  amount  of  his 
income.  It  may  contain  such  other  directions,  with  respect  to 
the  subjects  of  inquiry,  or  the  manner  of  executing  the  commii- 
sion,  as  the  court  directs  to  be  inserted  therein. 

I  2329.  Commisaioners  to  be  aivorni  vacancieay  how  flUeA 

£>ach  commissioner,  before  entering  upon  the  execution  of  his 
duties,  must  subscribe  and  take,  before  one  of  the  officers  speci- 
fied in  section  842  of  this  act,  and  file  with  the  clerk,  an  oath 
faithfully,  honestly,  •  and  impartially  to  discharge  the  trust  com- 
mitted to  him.  If  a  commissioner  becomes  incompetent,  or  neg- 
lects or  refuses  to  serve,  or  removes  from  the  State,  the  court 
may  remove  him.  The  court  may,  from  time  to  time,  fill  any 
vacancy  created  by  death,  removal  or  resignation. 

I  2380.  [Am'dy  189S.]  Jury  to  bo  procnred;  proeeedinsi 
thereupon. 

The  commissii>ner8,  or  a  majority  of  them,  must  immediately 
issue  a  precept  to  the  sheriff,  designated  in  the  commission,  re- 
quiring him  to  notify,  not  less  than  twelve  nor  more  than  twenty- 
four  indifferent  persons,  qualified  to  serve,  and  not  exempt  from 
serving,  as  trial  jurors  in  the  same  court,  to  appear  before  the 
commissioners,  at  a  specified  time  and  place,  within  the  county, 
to  make  inquiry,  as  commanded  by  the  commission.  The  shertf 
must  notify  the  jurors  accordingly:  and  must  return  the  precept 
and  the  names  of  the  persons  notified,  to  the  commissioners  at 
the  time  and  place  specified  in  the  precept.  The  commissioners, 
or  a  majority  of  them,  must  determine  a  challenge  made  to  t 
juror.  Upon  the  failure  to  attend,  of  a  person  who  has  been 
duly  notified,  his  attendance  may  be  compelled;  and  he  may  be 
punished  by  the  court  for  a  contempt,  as  where  a  juror,  doly 
notified,  fails  to  attend  at  a  trial  term  of  the  court.  The  com- 
missioners may  require  the  sheriff  to  cause  a  talesman  to  attend, 
in  place  of  a  juror  notified,  and  not  attending,  or  who  is  excused 
or  discharged:  or  they  may  adjourn  the  proceedings,  for  the 
purpose  of  punishing  the  defaulting  juror,  or  compelling  his  at- 
tendance. But  it  is  not  necessary  to  cause  any  talesman  to  at- 
tend, if  *at  least  twelve  of  the  persons,  notified  by  the  shenlL 
appear  and  are  sworn. 

U   1895,   Gb.   94e. 
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I  2881.  ProeeediniTB  vpon  the  l&earlnv. 

All  the  commissioners  must  attend  and  preside  nt  the  hearing; 
and  they,  or  a  majority  of  them,  have,  with  respect  to  the  pro- 
ceedings upon  the  hearing,  all  the  power  and  authority  of  a 
jud^e  of  the  court,  holding  a  trial  term,  subject  to  the  directions 
contained  in  the  commission.  Either  of  the  commissioners  may 
administer  the  usual  oath  to  the  jurors.  At  least  twelve  jurors 
must  concur  in  a  finding.  If  twelve  do  not  concur,  the  jurors 
must  report  their  disagreement  to  the  commissioners,  who  must 
thereupon  discharge  them,  and  issue  a  new  precept  to  the  sheriff, 
to  procure  another  jury. 

I  2382.  Return   of   inquisition   and   conftmiaslon. 

The  inquisition  must  be  signed  by  the  jurors  concurring  therein, 
and  by  the  commissioners,  or  a  majority  of  them,  and  annexed 
to  the  commission.  The  commission  and  inquisition  must  1^  re- 
turned by  the  commissioners,  and  filed  with  the  clerk. 

f  2838.  Kzpenaes  of  eonmlMsion. 

The  commissioners  are  entitled  to  such  compensation  for  their 
services,  as  the  court  directs.  The  jurors  are  entitled  to  the 
same  compensation,  as  jurors  upon  the  trial  of  an  issue  in  an 
action  in  the  same  court.  The  petitioner  must  pay  the  com- 
pensation of  the  commissioners,  sheriff  and  jurors.' 

I  2884.    [AA*dy  189S.]    Proeeedinsrs  npon  trial  by  Jnry  in 


Where  an  order  is  made,  directing  the  trial,  by  a  jury,  at  a 
trial  term,  of  the  questions  of  fact,  arising  upon  the  competency 
of  the  person,  with  respect  to  whom  the  petition  prays  for  the 
appointment  of  a  committee,  the  order  must  state,  distinctly  and 
plainly,  the  questions  of  fact  to  be  tried;  which  may  be  settled 
as  where  an  order  for  a  similar  trial  is  made  in  an  action.  The 
court  may,  in  that  or  in  a  subsequent  order,  direct  that  notice 
of  the  trial  be  given  to  such  persons,  and  in  such  a  manner  as 
is  deemed  proper.  The  trial  must  be  reviewed  in  the  same  man- 
ner, with  Mke  effect,  and,  except  as  otherwise  directed  in  the 
order,  the  proceedings  thereupon  are,  in  all  respects,  the  same  as 
where  questions  of  fact  are  tried,  pursuant  to  an  order  for  that 
purpose.  The  court  may  make  inquiry  by  means  of  a  reference 
or  otherwise,  as  it  thinks  proper,  with  respect  to  any  matter, 
not  involved  in  the  questions  tried  by  the  jury,  the  determination 
of  which  is  necessary  in  the  course  of  the  proceedings.  The  ex- 
penses of  the  trial,  and  of  such  an  inquiry,  must  be  paid  by  the 
petitioner. 

L.    1895,   ch.  046. 

I  2835.  (Am'dy  1806.]  8nb|ect  of  inaalry  in  eases  of 
Innaey. 


Where  the  petition  alleges,  that  the  person,  with  respect  to 
whom  it  prays  for  the  appointment  of  a  committee,  is  incompe- 
tent, by  reason  of  lunacy,  the  inquiry  with  respect  to  his  com- 
petency, upon  the  execution  of  a  commission,  or  the  trial  at  a 
trial  term,  as  prescribed  in  this  title,  must  be  confibed  to  the 
question,  whether  he  is  so  incompetent,  at  the  time  of  the  in- 
qtury;  and  testimony,  respecting  any  thing  said  or  done  by  him, 
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or  his  demeanor  or  state  of  mind,  more  than  two  years  before 
the  hearing  or  trial,   shall  not  be  received  as  proof  of  Innacj, 
unless  the  court  otherwiHe  specially  directs,  in  the  order  granting 
the  commission,  or  directing  the  trial  by  jury. 
L.   1874,  ch.  446,  |  2,  am'd;  L.  1895,  ch.  946. 

i  2330.  Proceedlnffs  upon  verdlcty  or  return  of  eoBUDi»- 
■lon. 

Upon  the  return  of  the  commission,  with  the  inquisition  taken 
thereunder,  or  the  rendering  of  the  verdict  of  the  jury,  upon  the 
question  submitted  to  it  by  the  order  for  a  trial  by  a  jury,  the 
court  must  either  direct  a  new  trial  or  hearing,  or  make  such  a 
final  order  upon  the  petition  as  justice  requires.  Where  a  final 
order  is  made,  dismissing  a  petition,  the  court  may,  in  its  dis- 
cretion, award  in  the  order  a  fixed  sum  as  costs,  not  esceeding 
fifty  dollars  and  disbursements,  to  be  paid  by  the  petitioner  to 
the  adverse  party.  Where  a  committee  of  the  property  is  ap» 
pointed,  the  court  must  direct  the  payment  by  him,  out  of  the 
funds  in  his  hands,  of  the  necessary  disbursements  of  the  peti- 
tioner, and  of  such  a  sum,  for  his  costs  and  counsel  fees,  as  it 
thinks  reasonable;  and  it  may,  in  its  discretion,  dii^ct  the  com- 
mittee to  pay  a  sum,  not  exceeding  fifty  dollars  and  disbarse- 
ments,  to  the  attorney  for  any  adverse  party. 

.  f  2336  (a).  [Added.  18»5.]  Sections  of  this  title  not  ap- 
plicable '«vnen  application  for  conintlttee  i«  made  nader 
antliority  of  this  State. 

Sx^ctions  two  thousand  three  hundred  and  twenty-five  to  two 
thousand  three  hundred  and  thirty-six,  both  inclusive,  of  thi^i 
title  shall  not  apply  to  applications  for  the  appointment  of  a 
committee  made  by  it  on  behalf  of  the  State  to  secure  reim- 
bursement, in  whole  or  in  part,  for  maintenance  and  support  in 
a   State   institution. 

L.   1896,  ch.  824. 

I  2337.  [Am'dy  1887»  1915.]  Seonrity  to  be  ^ven  hr  «•■»* 
mittee. 

The  provisions  of  sections  twenty-five  hundred  and  seventy- 
^ix,  twenty-six  hundred  and  fifty  and  twenty-six  hundred  and 
fifty-two  of  this  act,  respecting  the  security  to  be  given  b^  the 
guardian  of  the  person  or  of  the  property  of  an  infant,  apixnuU'd 
by  a  surrogate's  court,  except  that  part  thereof  authorizing  the 
appointment  of  an  associate  with  the  guardian  and  the  KiH-uritj 
to  be  given  in  such  a  case,  apply  to  a  committee  of  the  person  or 
of  the  property,  appointed  as  prescribed  in  this  article.  A  com- 
mittee of  the  property  cannot  enter  upon  the  execution  of  his 
duties,  until  security  is  given,  as  prescribed  by  the  court.  A 
committee  of  the  person  cannot  enter  upon  the  execution  of  his 
duties,  until  security  is  given,  if  required  by  the  court. 
Amended  by  L.  1887,  ch.  681;   L.   1915,  ch.  637.  in  effect  May  14.  1915. 

I  2338.   [Am'd,  1895,  1916.1     CompenMation  of  oommittee. 

A  committee  of  the  property  is  entitled  to  the  same  compensa- 
tion as  an  executor,  administrator  or  testamentary  trustee.  Bat 
in  a  special  case  where  his  services  exceed  those  of  an  executor 
or  administrator,  the  supreme  court  or  a  county  court  within  the 
county  may  allow  him  such  an  additional  compansatou  for  such 
additional  services  as  it  deems  ju»t.     The  compensation  of  a  coor 
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tnittee  of  the  person  must  be  fixed  by  the  court  and  paid  by  the 
committee  of  the  property,  if  any.  out  of  the  funds  in  his  hands. 
The  additional  compensation  authorized  by  this  section  may  be 
allowed  to  the  committee  upon  any  judicial  settlement  made  by 
him,  and  shall  be  for  such  additional  services  up  to  and  including 
such  settlement. 

.  S«e  U  1890,  cb.  516 ;  L.  1893.  ch.  697.  Am'd  by  L.  1895,  ch.  946 ;  U  1015, 
?b.   652.     in  elTect  Sept.   1,    1915. 

I  2330.   Committee   under   control    Qf   court  $   limitation   of 


A  committee,  either  of  the  person  or  of  the  property,  is  sub- 
ject to  the  direction  and  control  of  the  court  by  which  he  was  ap- 
pointed, with  respect  to  the  .execution  of  his  duties;  and  he  may 
be  suspended,  removed,  or  allowed  to  resign,  in  the  discretion  of 
the  court.  A  vacancy  created  by  death,  removal,  or  resiKuatiou 
may  be  filled  by  the  court.  But  a  coniniittt^e  of  the  property  can- 
not nli'*n.  mortffaffe,  or  otherwise  dispose  of.  real  property,  except 
to  lease  it  for  a  term  not  exceeding  five  years,  without  the 
special  direction  of  the  coiirt.  obtained  upon  proceedings  taken 
for  that  purpose,  as  prescribed  in  title  seventh  of  this  chapter. 

i  2840.  Committee  of  property  may  maintain  aetloua,  etc. 

A  committee  of  the  property,  appointed  as  prescribed  in  this 
title,  may  maintain,  in  his  own  name,  addition  his  oiticial  title, 
any  action  or  special  proceeding,  which  the  nerson.  with  respect 
to  whom  he  is  appointed,  might  have  maintained,  if  the  ap- 
pointment had  not  bcHni  made. 

Part   of   I    5   of  act  of   1874,    am'd.      See  aute,    |    429;    S    426,    subd.    2; 
II   427-8,    1755. 

I  2341.  [Am*d,   1M1M,   ItHFtl,    1015.1      Committee   of  property! 
to  file  inventory  and  accoant. 

The  provisions  of  sections  twenty-six  hundred  and  sixty  and 
twenty-six  hundred  and  sixty-one  of  this  act.  requiring  the  gen- 
eral guardian  of  an  infant's  property,  appointed  by  a  surrogate's 
court,  to  file  in  the  month  of  January  in  eaeb  year  an  inventory, 
account  and  atfidnvit,  and  preseribing  the  form  (►f  the  paper^s  so 
to  be  filed,  apply  to  a  committee  of  the  property  appointed,  as 
prescribed  in  this  title.  V\n'  the  purijosc*  of  inaking  tl\at  applica- 
tion the  committee  is  deemed  a  general  guardian  of  the  proi>erty: 
the  person  with  respect  to  whom  he  is  appointed,  is  deemed  a 
ward  and  the  papers  must  be  filed  in  the  office  of  the  clerk  of  the 
court  by  which  the  committee  was  appointed,  or  if  he  was  ap- 
pointed bv  the  supreme  c(Mirt,  in  the  clerk's  office  where  the  order 
app<iinting  him  is  entered,  ami,  if  the  inr'ompetent  person  for 
whom  such  committee  is  api»ointi'd  h.is  been  connuitted  to  a  state 
institution,  and  is  an  inmate  thereof,  n  duplicate  of  such  in- 
ventory, account,  and  attidavit.  shall  be  file<l  also  by  said  com- 
mittee with  the  su|>crintendent  or  officer  having  special  jurisdic- 
tion over  the  institution  where  the  incompetent  person  is  confined. 
In  every  case  where  a  committee  has  used  or  employed  the  serv- 
ices of  an  incompetent  person,  with  respect  to  whom  he  has  been 
appointed  a  committee,  or  where  moneys  have  been  earned  by  or 
received  on  behalf  of  such  incompetent  person,  the  committee 
must  account  for  any  moneys  so  earned  or  derived  froni  such 
services,  the  same  as  for  other  property  (u*  assets  of  the  incom- 
petent person. 

AmM   by   L.    1894,  ch.   51;    U   1906,    ch.    181;    L.    1915,    ch.    630,    In   eflfpct 
May  14.   1915. 
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I  2342.  [Am'd,  ISeS,  1889,  1914,  1916.]  Idem }  mar  be  coM- 
pelled  to  llle  the  flame,  or  render  an '  additional  aeeonntt 
et  cetera. 

In  the  month  of  February  of  each  year,  the  presiding  judge 
of  the  court  by  which  the  committee  of  the  property  was 
appointed,  or  if  he  was  appointed  by  the  supreme  court,  the 
county  judge  of  the  county  where  the  order  appointing  him  ia 
entered,  must  examine,  or  cause  to  be  examined,  under  his  dir- 
rection,  all  accounts  and  inyentories  filed  bv  committees  of  the 
person  and  property,  since  the  first  day  of  February  of  the  pre- 
ceding year.  If  it  appears,  upon  the  examination,  that  a  com- 
mittee, appointed  as  prescribed  in  this  title,  has  omitted  to  fik 
his  annual  inventory  or  accounting,  or  the  affidavit  relating 
thereto,  as  prescribed  in  the  last  section,  or  if  the  Judge  is  of  the 
opinion  that  the  interests  of  the  person,  with  respect  to  whom 
the  committee  was  appointed,  requires  that  he  should  render  a 
more  full  or  satisfactory  inyentory  or  account,  the  judge  must 
make  an  order  requiring  the  committee  to  supply  the  deficiencx. 
and  also,  in  his  discretion,  personally  to  pay  the  expense  of 
serving  the  order  upon  him.  An  order  so  made  may  be  entered 
and  enforced,  and  the  failure  to  obey  it  may  be  punished,  as  if 
it  were  made  by  the  court.  Where  the  committee  fails  to  comply 
with  the  order,  within  three  months  after  it  is  made,  or,  where 
the  judge  has  reason  to  believe  that  sufficient  cause  exists  for 
the  removal  of  the  committee,  the  judge  may,  in  his  discretion, 
appoint  a  fit  person  special  guardian  of  the  incompetent  person, 
with  respect  to  whom  the  committee  was  appointed,  for  the  pu^ 
pose  of  filing  a  petition  in  his  behalf  for  the  removal  of  the 
committee  and  prosecuting  the  necessary  proceedings  for  that 
purpose.  The  committee  may  be  compelled  in  the  discretion  of 
the  court  to  pay  personally  the  costs  of  the  proceedings  so  insti- 
tuted. Where  the  examination  of  the  accounts  and  inventories 
of   committees   of   incompetent   persons   provided    for   herein  is 

made  pursuant  to  the  order  or  direction  of  a  county  judge,  the 
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expense    of  such  examination  as  allowed  by   the   county   jud^^e 
directing  the  examination  shall  be  payable  by  the  county  treas- 
urer  of   the  county  out  of  any  court  funds  in  his  hands  upon 
tlie  order  of  the  county  judge  directiuR  such  examination.     The 
committee  of  the  property  of  an   incompetent  person   appointed 
OS   prescribed  ^n  this  title,  may  apply  to  the  court  making  the 
appointment,  for  an  order  to  permit  him  to  render  to  such  court 
an  intermediate  judicial  account  of  all  his  proceedings  affecting 
the  property  of  the  incompetent  person  to  the  date  of  the  filing 
thereof.     And  the  court  upon  examination  may,  in  its  discretion, 
wake    an  order  directing   that   such   account   be  filed   with   the 
clerk   of  the  court  where  the  application  is  made,  on  or  before 
the  date  determined  by  the  order. 

The  aceount  to  be  filed  pursuant  to  such  order  shall  be  verified 
and  contain  a  just,  true  and  proper  statement  of  all  the  acts  of 
the  committee,  and  an  itemized  statement  of  the  receipts  and  dis- 
buraemeDts  of  any  and  all  moneys  and  properties  that  have  come 
into  hand  covering  the  whole  of  the  period  for  which  the  account- 
ing is  asked.  A  summary  statement  shall  be  included  in  the 
account  and  all  vouchers  shall  be  filed  therewith.     Notice  of  the 

• 

filing  of  such  account  pursuant  to  such  order  and  of  an  appli- 
cation for  the  judicial  settlement  thereof  shall  be  given  in  the 
manner  in  which  and  to  the  persons  to  whom  notice  of  applica- 
tion for  the  appointment  of  a  committee  of  the  person  or  prop- 
erty of  an  alleged  incompetent  person,  lunatic,  idiot  or  habitual 
drunkard  is  required  to  be  given  by  title  six  of  chapter  seventeen 
of  the  code  of  civil  procedure.  Upon  the  return  day  of  the 
notice  of  such  application  the  court  shall  have  the  power  to 
appoint  a  referee  to  take  and  state  such  account  and  to  report 
to  the  court  with  his  opinion  thereon  as  to  all  matters  embraced 

in  said  account  The  court  shall  have  power  and  it  shall 
be  its  duty  to  appoint  a  suitable  person  as  special  guardian  of  the 
incompetent  person  for  the  protection  of  his  rights  and  interests 
in  said  proceeding. 
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Upon  the  motion  for  a  confirmation  of  the  report  of  a  referee 
appointed  pursuant  to  the  provisions  hereof  or  if  the  accoQDting 
be  had  before  the  court,  upon  the  the  court's  determination,  said 
account  shall  be  then  judicially  adjusted,  determined,  fixed  and 
filed. 

The  compensation  of  the  referee  and  of  the  special  icnftrdian 
appointed  under  the  prorisions  of  this  chapter  shall  In  eTery 
instance  be  fixed  by  the  court  to  be  paid  out  of  the  estate,  if 
any,  of  the  incompetent  person.  The  judicial  settlement  of  the 
final  account  of  a  committee  shall  be  made  in  the  same  manner, 
80  far  as  may  be  applicable,  as  provided  in  this  section  for  tba 
judicial  settlement  of  an  intermediate  account. 

U  1874,  ch.  446.  |  4.  am'd.     See  |  2844,  post.     Am*d  b7  U  18M.  ch.  f«i^ 

sapenedlng  ftmendment  In  ch.   946;   L.   1899.  cb.  300;   L.   1914.   ch.   S44:  I» 
101G,  ch.  53ri.    In  effect  Sept.  1.   1916. 

I  2848.  Propertrt  vrhen  to  be  restored. 

Where  a  person,  with  respect  to  whom  a  committee  Is  ap- 
pointed, as  prescribed  in  this  title,  becomes  competent  to  manage 
himself  or  his  affairs,  the  court  must  make  an  order  discharsing 
the  committee  of  his  property,  or  the  committee  of  his  peraon^ 
or  both,  as  the  case  requires,  and  requiring  the  former  committee 

to    restore   to   him    the   property    remaining   In    the    committee's 
hands.     Thereupon  the  property  must  be  restored  accordingly. 

Id..   I  28.  am'd. 


i   2344.    [Am*d,    1»08,    181  B.J      Id.|    dlapoattloa     Im    e*oe    of 
deatb. 


Where  a  person,  of  whose  property  a  committee  has 
npiKiinted.  us  preKcribed  in  this  title,  dies  during  his  incompetencj. 
the  power  of  the  committee  censes;  and  the  property  of  the 
decedent  must  be  administered  and  disposed  of,  as  if  a  committee 
had  not  ))een  appointed.  The  committee  may,  in  such  caae,  render 
to  the  court  by  which  he  wu8  appointed,  a  final  account  of  his 
proceedings,  touchnig  the  property  of  the  incompetent.     Such  ac- 
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count  Khali  contain  an  inventory  in  the  form  prescribed  by  sec- 
tion twenty-six  hundred  and  sixty  of  this  act  and  a  full  and  true 
account  in  form  of  debtor  and  creditor  of  all  his  receipts  and 
disbtirsements,  and  there  shall  b^  appended  thereto  an  affidavit 
of    the  committee  in  the  form  prescribed  by   section  twenty-six 
hundred  and  sixty-one  of  this  act.     Notice  of  the  application  for 
settlement  of  such  account  shall  be  given  in  such  manner  as  the 
court  may  direct,  to  the  sureties  on  the  official  bond  of  the  com- 
mittee or  the  legal  representatives  of  such  sureties,  and  to  the 
executor  or  administrator  of  the  decedent,  if  any;  and  if  there  be 
no  executor  or  administrator,  to  the  decedent's  husband  or  wife, 
and  heirs  and  next  of  kin,  or  if  any  of  those  persons  shall  have 
died,   to  his  executor  or  administrator.     Such  account  shall  be 
judicially  settled,  adjusted  and  determined  and,  as  to  the  proofs 
and  vouchers  in  support  thereof,  shall  be  subject  to  the  provisions 
of  article  one  of  title  five  of  chapter  eighteen  of  this  act  with 
respect  to  the  accounting  of  executors  and  administrators. 

Id..  9  29,  and  f  26,  am'd  by  L.  1865,  ch.  724  (6  Bdm.  681).  Am'd  by 
U  1908,  cb.  271 :  L.  1916,  cb.  632,  in  effect  May  14,  1915.  . 

I  2344a.  [Added,  lOOO.]  Coart  may  compel  performaaee 
of  contract  made  by  Incompetent  person  in  certain  caaea. 

The  supreme  court  shall  have  authority  to  decree  and  compel 
the  specific  performance  of  any  bargain,  contract  or  agreement 
which  may  have  been '  made  by  any  idiot,  lunatic  or  habitual 
drunkard,  while  such  person  was  capable  to  contract,  and  of 
any  contract  in  relntion  to  lands  made  by  the  ancestor  of  such 
person  from  whom  such  person  inherits  or  takes  as  devisee  or 
otbenn'ise;  and  to  direct  the  committee  of  such  person  to  do  and 
execute  all  necessary  conveyances  and  acts  for  that  purpose;  and 
in  case  the  person  entitled  to  such  conveyance  is  the  committee 
of  such  incompetent  person,  the  said  court  may,  upon  the  peti- 
tion of  said  committee,  appoint  some  suitable  and  proper  person 
to  execute  the  said  conveyance  in  the  name  of  such  incompetent 
person,  upon  payment  by  the  vendee  of  any  sum  remaining  due 
to  such  person  upon  said  contract,  or  upon  the  fulfillment  of 
the  contract  on  the  part  of  the  party  who'  contracted  with  the 
person  represented  by  said  committee. 

Added  by  L.  1909,  cb.  65.  Derivation  —  B.  S.  pt.  2.  ch.  5.  tit.  2,  f  22. 
as  amended  by  L.  1880,  ch.  423,  f  1.  See  note  15a  of  notes  of  Board  of 
•tatntory  coniiolidation  at  end  of  code. 

D76b 


8§  2345^7  SALE,  ETC.,  OF  LAND  c.  17,  t.  7 

TITLE  VII. 

Proceedines  for  the  disposition  of  the  real  property  of  an 
infant,  lunatic,  idiot,  or  habitual*  drunkard. 

Sec.    2345.  Action    to    compel    conTeyance. 

2.'t40.  Who  may  maintain  action. 

I'.'Al.  Judgmcni;   effect   thereof. 

i'A4H.  iipplicatlou   to  dispose  of  real  property  or  an  Interest  therein. 

2.'i49.  Id.;   by  whom. 

2350.  Contents    of   petition. 

2351.  Bond  of  committee   of   lunatic,    etc.  * 
:23.')2.  Id. :    of  s^ardlan   of  Infant. 

2353.  Bond;    how   prosecuted. 

2354.  Reference  to  Inquire  Into  the  application. 

2355.  Final   order. 

2356.  Report  of  sale,  etc. 

2357.  Certain    sales,    etc..    prohibited. 

2358.  Effect    of    conveyance,    etc. 

2350.   Proci»ed.s   of   nale    dec»me<l    real   property. 

2300.  Infant  deemed  a  ward  of  court. 

2301.  DiKpofllrion   of   proceeds;    accounting. 

2302.  Particular  estates ;    when    Included    In   sale. 

2303.  Id. ;   when   belonging  to  infant,   etc. 
2364.  Debts  of  infant,  etc.,   to  be  paid   equally. 

i  2345.  Action  to  compel  conveyance. 

In  either  of  the  followiiiiBr  cases,  an  action  may  be  maintHined 
against  an  infant,  or  a  per.son  incompetent  to  manage  his  aflfairs 
!».v  reason  of  Innacy,  idiocy,  or  habitual  drunkenness,  to  procure 
a  judgment,  directing  a  conveyance  of  real  property,  or  of  an 
interest  in  real  property: 

1.  Where  the  infant  or  incompetent  person  is  seized  or  p<«- 
Fcssed  of  the  real  property,  or  interest  in  real  property,  by  way 
of  mortgage,  or  only  in  trust  for  another. 

2.  Where  a  valid  contract  for  the  sale  or  conveyance  of  tb* 
real  property,  or  interest  in  real  property,  has  been  made:  but  i 
conveyance  thereof  cannot  be  made,  by  reason  of  the  infancy  oi 
incompetency  of  the  person  in  whom  the  title  is  vested. 

2  R.  S.  55.  §§  20,  22(2  Edm.  56);  L.  1874,  ch.  446,  §§  9.  23-23  (9  Edm.  931,  933).  am'd; 
L  1875,  cb.  574.  §{  7  and  8;  2  R.  S.  194.  eh.  1.  §§  167. 109  (2  Edm.  202). 

S  2346.  [Am'd,  1882,]  Who  may  maintain  action. 

An  action  may  be  maintained,  in  a  case  specified  in  the  last 
section,  by  a  person  entitled  to  the  conveyance;  and,  also,  in 
a  case  specified  in  subdivision  second  of  that  section,  by  the 
executor  or  administrator  of  the  person  who  made  the  contract, 
or  of  a  person  who  died  seized*  or  possessed  of  the  real  property, 
or  interest  in  real  property,  or  by  an  heir  or  devisee  of  either  of 
those  persons,  to  whom  the  real  property  has  doscondtMl.  or  w;;< 
devised.  The  action  may  bo  maintained  by  the  committee  of 
the  lunatic  or  other  incompetent  person;  but  in  that  case  the 
I'ourt  must  appoint  a  special  guardian  for  the  incompetent  person 
as  prescribed  by  law.  where  an  infant  is  defendant,  and  the 
proceedings  are  the  same  as  in  a  like  action  against  an  infant. 

Id..  R.  S.,  and  laws  as  above. 

§    2:t47,    JutlKTiiienti    effect    thereof. 

A  judgment,  directing  such  conveyance,  shall  not  be  rendered 
unless  the  court,  after   hearing  the  pnrties,  is  satisfied  that  the 

R7« 


c.  17,  t.  7  OF  INFANTS,  LUNATICS,  ETC.  §  2348 

couve^'aDce  ought  to  be  made.  Upon  rendering  final  judgment  to 
tbat  eilect,  the  court  l^as  power  to  direct  the  guardian  of  the  iu- 
faut's  property,  or  the  committee  of  the  property  of  the  lunatic 
oi:  other  incompetent  person,  or  a  special  guardiam  appointed  in 
Ibe  action,  to  execute  any  conveyance,  or  to  do  any  other  act, 
whicb  is  necessary,  in  order  to  carry  the  judgment  into  effect. 
2   R.    S.  104.   I  160,  and  2  R.  S.  65,  ch.  5,   $  10  (2  Hdm.  56). 

f   2348.   [Am'd,    18»3,    1008,    1807.]    Application   to   dlapoao 
of    real  property  or  an  Interest  tbereln. 

In  either  of  the  following  cases  real  property  or  a  term,  estate 
or  other  interest  in  real  property  of  an  infant  in  being  or  the  con- 
tiu^ent  interest  therein  of  an  infant  not  sin  being  or  of  a  person 
iiicoEupetent  to  manage  his  affairs  by  reason  of  lunacy,  idiocy  or 
habitual  drunkenness,  or  an  inchoate  right  of  dower  in  real  prop- 
erty belonging  to  an  infant  or  an  incompetent  person  or  the  possi- 
bility that  upon  breach  of  a  condition  a  right  of  re-entry  will  vest 
in   or  real  property  will  revert  to  an  infant  or  an  incompetent 
person  or  his  heirs  solely  or  in  common  with  others  may  be  sold, 
couveyed,  mortgaged,  released  or  leased  as  prescribed  in  the  fol- 
lowing sections  of  this  title: 

1.  Where-  the  personal  property,  and  the  income  of  the  real 
pioperty,  of  the  infant  or  incompetent  person,  are,  together, 
insufficient  for  the  payment  of  his  debts,  or  for  the  maintenance 
and  necessary  education  of  himself  and  his  family. 

2.  [Am'd,  ltM>3.]  Where  the  interest  of  the  infant  in  being 
or  the  contingent  interest  of  an  infant  not  in  being,  or  the  inter- 
est of  an  incompetent  person  require  or  will  be  substantially 
promoted  by  such  disposition,  on  account  of  the  real  property  or 
term,  or  estate,  or  other  interest  in  real  property  being  exposed 
to  waste  or  dilapidation;  or  being  wholly  unproductive,  or  for 
the  purpose  of  raising  funds  to  preserve  or  to  improve  the  same, 
or  for  other  peculiar  reasons,  or  on  account  of  other  peculiar 
circumstances. 

3.  Where  an  action  might  be  maintained  against  the  infant  or 
incompetent  person,  to  procure  a  judgment,  directing  the  con- 
veyance of  the  real  property,  or  interest  in  real  property,  as  pre- 
scribed in  aections  twenty-three  hundred  and  forty-five  and 
twentv-three  hundred  and  forty-six  of  this  act. 

4.  [Added,  1907.]  Where  the  interest  of  the  infant  or  in- 
competent person  will  be  substantially  promoted  by  releasing  or 
joining  with  others  in  releasing  for  a  valuable  consideration  the 
possibility  that  upon  breach  of  a  condition  a  right  of  re-entry  will 
Tpst  in  or  real  property  will  revert  to  the  infant  or  incompetent 
person  or  his  heirs  solely  or  in  common  with  others.  Such  possi- 
bility is  referred  to  in  the  following  sections  of  this  title  as  a 
possibility  of  i-everter. 

2  R.  S.  194.  10r».  SS  lfi7,  170.  175  (2  Kdm.  202.  20.^):  2  R.  S.  53-56.  9!i  H.  1«. 
10,  and  22  (2  PMm.  Tm  nnd  ri«>;  L.  1Kfi4,  oh.  417.  S§  1  and  6  (G  Edm.  201); 
L.  ISflO  ch.  627  «7  Kdm.  4<W>;'Ia  1870,  oh.  .37  (7  Edm.  684);  also,  L.  1874. 
ch  446,'  f  38.  and  Id..  {|  0.  0,  17  and  23  (9  Edm.  020,  933).  am'd;  L.  1875, 
ch.  574,  S  6.  and  L.  1870.  rh.  207.  8  2;  I..  1H9H.  cli.  630;  L.  1903.  cU.  154. 
Be«»  L.  1903.  ch.  432.  Am  d  br  L.  1907,  ch.  40.  In  effect  April  3,  1907.  See 
Bales  55-60. 
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I  2a4l».   [Am  d»  1IM»6.]    ld.|  by  wl&om}  notlee  wfetes  iaeom- 
petent. 

An  application,  in  either  of  ttie  cases  prescribed,  in  the  lai»i 
section,  must  be  made  by  the  petition  of  the  general  guardian, 
or  the  guardian  of  the  property  of  the  infant;  or  by  the  commit- 
tee of  the  property  of  the  lunatic,  or  other  incompetent  person; 
or  by  any  relative,  or  other  person,  in  behalf  of  either.  Where 
the  application  is  in  behalf  of  an  infant  of  the  age  of  fourteen 
years  or  upwards,  the  infant  must  join  therein.  Where  the  ai>- 
phcation  is  made  to  the  supreme  court,  the  petition  must  be 
presented  at  a  term  held  within  the  judicial  district,  in  which  the 
property,  oi  a  part  thereof,  is  situated.  Where  such  application 
affects  the  interest  of  an  incompetent  person  who  has  been  com- 
mitted to  a  state  institution  and  is  an  inmate  thereof,  notice  of 
such  application  must  be  given  to  the  superintendent,  acting 
buporintendent,  or  state  officer  having  special  jurisdiction  over  the 
iustitutioa  where  the  incompetent  person  is  confined. 

Id.,  R.  8..  and  iHwti  as  in  last  section;  L.  1905.  ch.  434.    In  effect  Sept.  1, 
1906. 

i  2»SO.  tAmM,  1803,   1910.]      Content*  of  petitton. 

The  petition  must  be  verified  In  like  manner  as  a  verified  plead- 
ing in  an  action  in  the  supreme  court.  It  must  set  forth  the 
grounds  of  the  application;  and  in  a  case  specified  in  subdivisions 
first  and  second  of  the  last-  section  but  one,  other  than  a  case 
where  the  application  is  made  for  the  sale  of  an  undivided  inter- 
est of  the  infant  or  incompetent  person  in  one  or  more  parcels  of 
land  in  order  to  avoid  an  action  of  partition  on  the  part  of  his 
cotenants,  or  for  the  d<»wer  oT  a  widow  therein,  it  must  also 
state  the  particulars  and  value  of  the  real  au<I  personal  prop- 
erty, and  the  amount  (jf  the  ineimie  of  the  infant  or  incomiv- 
tent  person;  the  disposition  wlii<'h  luis  been  made  of  his  per- 
sonal^ property,  and  an  account  of  the  debts  or  demands,  if  any. 
existing  against  his  estate.  In  the  case  above  siiecified  where 
the  application  is  made  for  the  sale  of  an  undivide<l  Interest 
of  the  infant  or  incompetent  person,  the  petition  must  state 
the  particulars  and  value  of  the  real  property  in  respect  to 
which  a  sale  is  desired. 

L.  1R98.  cb.  311.     See  Rale  6S.    Ain*d  by  L.  1910.  ch.  235.    In  effect  Sept 
!•  1910. 


2361.   [Am*d,  1898,  1803,  1007,  191B.1     Bond  of  oomnlttee 
Innatlc,  etc. 


ol 

An  application  to  sell,  mortgage,  release  or  lease  real  property, 
or  an  interest  in  real  property,  of  a  lunatic,  idiot  or  habitual 
drunkard,  cannot  be  jri'^^tcd,  unless  a  committee  of  his  property 
has  been  appointed.  Upon  such  an  application,  if  it  is  maae  by 
the  committee,  the  court  must  make  an  order,  directing  him  to  file 
with  the  clerk,  a  bond,  with  either  individual  or  corporate  surety, 
approved  by  the  <-ourt  as  to  form,  amount  and  sufficiency  of 
surety,  conditicmed  for  the  faithful  dischar{jre  of  his  trust;  for 
the  paying  over  and  investing  nf,  and  accounting  for,  all  moneys 
received  by  him  in  the  special  proceeding,  according  to  the  direc- 
tion  of   any    court    having    authority    to   give   directions    in  th« 
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premises;  and  for  the  observance  of  the  directions  of  the  court, 
m   relation  to  the  trust.     If  the  upplicHtion  is  made  by  any  other 
persou,  an  order  must   be  made   thereupon^   requiring   the   com* 
mittee  to  show  cause  why  he  should  not  nle  such  a  bond.     If, 
after  hearing  the  committee,   the  court  is  of  the  opinion,  that 
there  is  a  probable  cause  for  granting  the  application,  it  may 
make  an  oraer,  requiring  the  committee  to  die  such  a  bond;  or,  if 
the    oommitteo  so  elects,  or  fails  to  file  the  bond  as  directed  in 
the  order,  it  may  appoint  a  suitable  person  to  be  the  special  guard- 
ian,   of  the  incompetent  person,  with  respect  to  the  proceedings, 
who  must  thereupon  tile  such  a  bond.     Where  an  application  is 
inucle  to  release  an  inchoate  right  of  dower,  application  must  be 
nin<1e  by  the  husband  of  the  lunatic,  idiot  or  habitual  drunkard 
and  may  be  made  before  or  after  a  committee  has  been  appointed, 
except  that  application  may   be  made  by  the  committee  of  the 
property  of  the  lunatic,  idiot,  or  habitual  drunkard  in  any  case 
where,  at  the  time  of  the  application,  the  property  to  which  the 
inchoate  right  of  dower  attaches  has  already  been  sold  by  the 
husband  and  the  wife  has  not  joined  in  the  conveyance  or  other- 
wiHc  released  her  inchcmte  right  of  dower.    When  the  application  • 
iH    made    by    the    husband,    the   court   may    appoint   him    special 
Kuardian,  and  he  must  file  a  bond  as  herein  provided. 

Am'd  by  L.   1893.   ch.   639;   L.   1903,   ch.   368;    L.   1907.  ch.   49;   L.   1915, 
ch.  241,  la  effect  Sept.  1,  1915. 

*  f  2862.   [Am'd,  1803,  1007.]    ia.\  of  vaardiaa  of  Infant. 

Upon  an  application  to  sell,  mortgage  release  or  lease  real 
property  or  an  interest  in  real  property  of  an  infant,  the  court 
must  appoint  a  suitable  person  to  be  the  special  guardian  of  the 
infant  with  respect  to  the  proceedings,  who  must  thereupon  file 
with  the  clerk  a  bond  as  prescribed  in  the  last  section.  Any  trust 
company  authorized  by  the  laws  of  this  state  to  act  as  general 
guardian  of  the  estate  of  au  infant  without  giving  security  may 
be  appointed  such  special  guardiau  and  in  such  case  the  court 
in  the  order  of  appointment  may  dispense  with  the  giving  and 
filing  of  any  such  hoiul. 

U   1893,  ch.  268;  L.  1907,  ch.  49.    In  effect  April  3,   1907.    See  S  475. 

9  23S8.  Bond;   Ikovv   proaecnted. 

t'pon  a  breach  of  the  condition  of  a  bond,  given  as  prescribed 
in  either  of  the  last  two  sections,  the  court  must  direct  it  to  be 
prosecuted  for  the  benefit  of  the  person  injured. 

9  23S4.  [Am*d,  lAOS.]    Reference  to  Inqnlre  Into  the  appli- 
cation. 

Upon  the  presentation  of  the  petition,  and  the  filing  of  the  bond, 
where  the  filing  of  such  a  bond  shall  be  necessary,  the  court  must 
make  an  order  appointing  a  suitable  person  a  referee  to  inquire 
into  the  merits  of  the  application.  The  referee  must  examine 
into  the  truth  of  the  allegations  of  the  petition;  hear  the  allega- 
tioDS  and   proofs  of  all   persons  interested   in   the   property,   or 
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otherwise   iiitercslerl   iu   the  nppiicatiou;   nnd   report  his  opinJoo 
Inereupon,  together  with  the  testimony,  with  all  convenient  speed. 
Ix  1883,  ch.  26S.    See  Rule  66. 

i  2856.   [Am*d,   1893,   1007,]    Final   order. 

Upon  the  filing  of  the  referee's  report,  and  after  examining 
into  the  matter,  the  court  must  ninke  a  final  order  upon  tb<- 
application.  In  a  proper  case  a  final  order,  confirming  the  ref- 
eree's report,  must  direct  that  the  real  property  or  term,  estate, 
possibility  of  reverter  or  other  interest  in  real  proi)erty  or  a  part 
thereof  of  an  inchoate  right  of  dower  therein,  as  is  necessary,  or 
as  justice  requires,  be  mortgaged,  let  for  a  term  of  years,  sold, 
released  or  conveyed  by  the  special  guardian,  appointed  as  pre- 
scribed in  this  title,  or  by  the  committee  of  the  prooerty  of  the 
lunatic  or  other  incompetent  person.  The  final  order  must  also 
contain  such  directions,  respe<'ting  the  time,  manner  and  condi- 
tions of  the  sale,  release  or  conveyance  directed  thereby,  as  the 
court  thinks  proper  to  insert  therein. 

L.  1803.  ch.  639;  L.  1007,  ch.  40.    Id  effect  April  8.  1907. 

S  235G.   [Am'd,    1803.]    Report    of   sale,    etc. 

Before  a  sale,  mortgage,  release,  or  lease  can  be  made  pursaan^ 
'o  the  final  order,  the  special  guardian  or  the  committee  must 
(Miter  into  an  agreement  therefor,  subject  to  the  approval  of  the 
.ourt;  and  must  report  the  n^n-eement  to  the  court  under  oath. 
I  pon  the  confirmation  thereof  by  the  order  of  the  court,  he  must 
execute,  as  directed  by  the  court,  a  deiMl,  mortgage,  release  or 
lease.  Where  the  final  order  directs  the  execution  of  a  convey 
a  nee  in  the  first  instance,  for  the  purpose  of  fulfilling  a  contract, 
or  because  the  property  is  held  by  way  of  mortgage,  or  in  trust 
only,  the  guardian  or  committee,  executing  the  conveyance,  must 
report  the  conveyance  to  the  court,  under  oath. 

Jj.   1803,   ch.   630. 

S  2.'t57.   Certain  sales,   etc.,  prohibited. 

Ileal  properly,  or  an  interest  in  real  property,  shall  not  be  sold, 
leased,  or  mortgaged,  as  prescribed  in  this  title,  contrary  to  the 
provisions  of  a  will,  l>y  which  it  was  devised,  or  of  a  conveyance 
or  other  instrument,  by  which  it  was  transferred,  to  the  infant  o? 
incompetent  i)ers(>n. 

§  2358.   [Am'd,    1803,    lOOO,    10O7.1     EITeot    of   oonveyaaee, 
etc 

A  deed,  mortgage,  release,  or  lease,  made  in  good  faith,  as  pre- 
scribed in  this  title,  either  unon  an  application  in  behalf  of  the 
infant  or  an  incompetent  person,  or  pursuant  to  the  directions 
contained  in  a  judgment  rendered  against  him,  has  the  same 
validity  and  eflTect,  as  if  executed  by  the  person  In  whose  bthall 
it  was  executed,  and  as  if  the  infant  was  of  full  age  or  the  Inna- 
tic,  Idiut,  or  habitual  drunkard  was  of  sound  mind  and  competent 
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t^  niauage  his  or  her  affairs.  And  the  same  suuii  be  valid  and 
elfec'tuai  to  vt'st  in  any  purchaser  or  purchasers  any  interest 
therein  of  any  infant  not  in  being,  at  the  time  of  the  said  saie. 
and  any  mortgage  so  executed  shall  be  a  valid  lien  and  charge 
upon  the  contingent  interest  of  any  infant  not  la  being,  at  the 
time  of  the  execution  and  delivery  of  the  same.  And  a  release  of 
au  inchoate  right  of  dower  as  authorized  by  this  title  shall  have 
I  tie  same  effect  as  if  the  wife  had  joined  with  the  huhbaud  in  a 
dc-ed  or  conveyance  of  the  property  affected  thereby  and  had  duly 
ae-knoAvledged  the  same  in  the  manner  required  by  law  to  pass  the 
estate  of  married  women. 
I^   lSd3,  ch.  639;  L.  1900,  cb.  127;  L.  19P7,  ch.  49.    In  effect  April  3.  1907. 

i    2350.   [Am'd,  1802,  1907.]    Proceeds  of  aale  deemed  real 
property* 

A  sale  of  real  property,  or  of  an  interest  in  real  property,  other 
than  a  possibility  of  reverter  of  an  infant  or  incompetent  person, 
made  as  prescribed  in  this  title,  does  not  give  to  the  infant  or  in- 
competent person,  any  other  or  greater  interest  in  the  proceeds  of 
tlie  sale,   than  be  or  she  had  in  the  property  or  interest  sold. 
Those  proceeds  are  deemed  property  of  the  same  nature,  as  the^ 
estate  or  interest  sold,  until  the  infant  arrives  at  full  age,  or  the 
incompetency  is  removed.    The  proceeds  of  the  release  of  a  possi- 
bility of  reverter  shall  be  deemed  and  treated  as  if  they  wer« 
proceeds  of  real  property  of  which  the  infant  was  seized  and  pos- 
sessed.   If  the  infant  should  die  before  arriving  at  full  age,  or  the 
incompetent  person  should  die  before  tUe  incompetency  is  removed 
not  leading  any  personal  property,  or  not  leaving  sufficient  personal 
property  to  pay  funeral  expenses  and  expenses  that  may  be  nec- 
essary or  necessarily  incurred,  then  in  either  or  each  case  the  pro* 
ceeds  are  to  be  deemed  personal  property  so  far  as  may  be  neces- 
sary to  pay  the  funeral  and  other  necessary  expenses.     The  pro- 
ceeds are  to  be  paid  upon  order  of  the  surrogate's  court  or  court 
havin/?  jurisdiction  of  the  estate  of  the  deceased,  to  an  adminis- 
trator appointed  by  the  surrogate  to  administer  upon  decedent's 
estate,  and   after  paying  all  funoral   expenses   and  expenses  of 
administration  and  anj   indebtedi-ess,  the  icmainder,  if  any  tli^re 
be,  shall,  upon  the  order  of  the  surrogate,  be  paid  into  the  hands 
of  the  trustee  who  held  the  same,  to  be  distributed  as  the  law 
directs.    This  act  is  to  include  the  said  proceeds  of  any  infant  or 
incompetent  person  that  has  died  prior  to  this  amendment,  the 
proceeds  now  remaining  In  the  hands  of  a  trustee. 

L.  1802,  ch.  623;  L.  1907,  ch.  49.    In  effect  April  3,  1007. 

S  2360.   Infant  deemed   a   ward   of  court. 

From  the  time  of  the  filing  of  a  petition,  by  or  in  behalf  of  nn 
Infant,  praying  for  an  order  directing  a  conveyance,  or  a  sale, 
mortgage,  or  lease  of  his  real  property,  or  of  an  interest  in  rea! 
property,  the  infant  is  considered  a  ward  of  the  court,  with 
respect  to  that  real  property  or  interest,  and  the  income  and 

orucot'ds  thereof. 
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I  2361.    lAm^d,    18B3,    1903,    1006,   1007,    101S.1       DUpoaltfOB 
oi  proceed*;  acconntlnff* 

The  court  must,  by  order,  direct  the  disposition  of  the  proceeds 
of  such  a  sule,  mortgage,  release  or  lease.     It  must  direct  the  in- 
vestment of  any  portion   thereof  belonging  to  the  infant  or  in- 
competent person,  which  is  not  needed  for  the  payment  of  debta. 
or  the  safe-keeping,  or  the  immediate  maintenauc-e  and  education, 
of  himself  or  his  family,  or  for  the  preservation  or  improvement 
of  his  real   property  or  his  interest  in   real  property.     It  mu«t 
require  a   report,   under  oath,  of  the  disposition  and  investment 
thereof,   to   be   made   as   soon   as   practicable,    and    must   compel 
periodical  accounts  to  be  rendered  thereafter  bv  each  i)erson,  who 
IS  intrusted  with  the  proceeds,  or  any  part  thereof.     Where  an 
inchoate  right  of  dower  is  released  as  prescribed  in  this  title  and 
such  release  is  to  accompany  a  sale  by  the  husband  of  the  prop- 
erty to  which  the  inchoate  right  of  dower  attaches,   the   court 
shall  make  an  \)rder  requiring  one-third  of  the  amount  realised 
on  the  sale  of  the  property  to  which  the  inchoate  right  of  dower 
attached  to  be  invested  by  the  special  guardian,  or  paid  into  the 
court  to  be  held  for  the  benefit  of  the  husband  during  his  life 
and  ,upon  his  death  for  the  benefit  of  the  wife  during  her  life, 
or  the  court  may  direct  said  amounts  to  Aw  paid  to  the  husband 
upon   his  giving  a   bond  in   the  penalt:^   of  at  least  double   the 
amount  so  received  for  such  release,  with  at  least  two  sureties, 
who  shall  justify  in  double  the  amount  of  such  penalty,  condi- 
tioned for  the  repayment  as  the  court  shall  direct  by  his  executors 
or  administrators  of  such  amount  upon  the  death  of  the  husband. 
Wiiere  an  inchoate  right  of  dower  is  released  as  prescribed  in 
his   title,   and,   at   the  time  of   the   application,   the   property    to 
which    the   inchoate   right   of  dower  attaches  nas   already    been 
sold   by  the  husband,  and  the  wife  has  not  joined  in  the  con- 
veyance or  otherwise  released  her  inchoate  right  of  dower,  the 
court  shall  make  an  order  that,  as  the  consideration  for  the  re- 
lease, or  as  part  of  the  consideration  therefor,  there  be  paid  to 
the  special  guardian  or  into  the  court  an  amount  to  be  fixed  by 
the  court  as  equal  to  one- third  of  the  fair  market  value  of  the 
property,  to  be  invested  by  the  special  guardian  or  held  by  the 
court  for  the  benefit  of  the  person  making  such  payment  during 
the  life  of  the  husband,  and  upon  his  death  for  the  benefit  of  the 
wMfe  during  her  life,  and  upon  her  death  to  be  returned  to  the 
person  making  such  payment  or  to  his  executors,  administrators 
or  assigns:  or  in  lieu  of  such  payment  the  court  may  allow  a  Inind 
to  be  given  in  the  penalty  of  at  leiust  double  the  amount  so  fixed 
as  equal  to  one-third  of  the  fair  market  value  of  the  property,  with 
at  least  two  sureties,  who  shall  justify  in  double  tne  amount  of 
such    penalty,    conditioned    for   the   payment   as   the   court  shall 
direct,  upon  the  death  of  the  husband  leaving  the  wife  surviving, 
of  the  said  sum  so  fixed  as  equal  to  one-third  of  the  fair  value 
of  the  property,  to  be  held  for  the  benefit  of  the  wife  during  her 
life  and  upon  her  death  to  Ik»  returned  to  the  person  giving  such 
bond  or  to  his  executors,  administrators  or  assigns.     In  case  by 
any    contingency,    infants    not   in    beinj?   may    thereafter   become 

fmssessed  of  any  interest  in  said  premises  so  sold,  mortgaged  or 
eased,  the  court,  in  <*nse  of  a  sale,  shall  cause  the  proceeds  of  the 
sale,  after  paying  the  costs  and  expenses  of  the  same,  to  be  plac«d 
at  interest  for  the  benefit  t)f  the  persons  who  are,  or  who  may 
ultimately  be  entitled  to  tlie  same,  and  shall  not  authoriKe  the  dis- 
tribution of  the  same  in  advance  of  said  contingency,  except  upon 
a  petition  of  some  nerson  entitled  thereto,  and  upon  filing  a  bond 
in  such  penalty  as  tne  court  shall  direct,  with  two  or  more  sureties 
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approved  by  the  couitf  and  conditioned  that  in  case  of  any  con- 
tius^ney  by  which  any  infant  not  then  in  being  nhall  thereafter 
become  entitled  to  any  of  the  proceeds  of  the  sale,  that  said  peti- 
tioner will  pay  to  said  person  or  persons  his  or  their  proportionate 
share  of  the  money  so  paid  ovtT  to  said  petitioner;  and  in  the  case 
of  the  mortgaging  of  said  real  estate  the  proceeds  of  the  same, 
after  paying  costs  and  ex|>enses.  shall  be  paid  out  and  disbursed 
under  the  direction  of  the  court  only  for  the  purpose  of  paying 
la\%'fi]I  charges  thereon,  or  repairing,  improving,  building  upon 
or  otherwise  enhancing  in  value  any  real  estate  so  mortgaged 
as  aforesaid^ 

In  the  case  of  an  infant  residing  without  the  state,  and  having 
in  the  state  or  country  where  he  or  she  resides  a  general  guardian 
or  person  duly  appointed  under  the  laws  of  such  state  or  country, 
to  tne  control  and  entitled,  by  the  laws  of  such  state  or  country,  to 
the  custody  of  the  money  of  said  infant,  the  court,  upon  satis- 
factory proof  of  such  facts  and  the  sufficiency  of  the  bond  or 
security  given  by  such  general  guardian  or  person  in  such  state 
or  country  by  the  certificate  of  a  ju<lge  of  a  court  record  of  such 
state  or  country,  or  otherwise,  may  direct  that  the  portion  of  such 
infant  arising  upon  such  sale  shall  be  paid  over  to  such  general 
Ifuardian  or  person. 

Am'd  by   L.   1893.   (*h.   030;    L.    1003.   vh.   368;    L.    1906.   cki.    127;    L.    1907. 
cb.   49;    L.    lOl.!,   cb.    C29,   lu  effect  Sepl.    1.    lUl.l. 

1  2362.  Partlealar  entatea;   when  imcladed   in   sale. 

Where  the  real  property,  or  the  estate,  term  or  other  interest 
in  real  property,  directed  to  be  sold,  is  subject,  absolutely  or 
contingently,  to  a  right  of  dower,  or  an  estate  for  life,  or  is  8ul»- 
jei-*t  to  an  estate  for  years,  iu  the  whole  or  any  part  thereof,  the 
person,  having  the  prior  right  or  estate,  may  manifest  in  writing 
his  consent,  either  to  receive,  from  the  proceeds  of  the  sale,  a 
gross  sum,  to  be  fixed  according  to  the  principles  of  law  applica- 
ble to  annuities,  in  satisfaction  of  his  right  or  estate;  or  to  have  a 
proportionate  share  of  the  proceeds  of  the  sale  invested,  and  the 
interest  thereof  paid  to  him,  from  the  time  of  the  investment,  or 
if  the  c<mimencemeut  of  his*  right  or  estate,  as  justice  requires, 
until  the  determination  of  his  right  or  estate.  Upon  filing  the 
consent  with  the  clerk,  the  final  order  may.  in  the  discretion  of 
the  court,  direct  a  sale  of  the  entire  property,  to  which  the  right 
or  estate  attaches.  In  such  a  case,  the  court  nir.st,  after  the  sale, 
aiK-ertain  the  value  of  the  right  or  interest  of  the  person  so  con- 
senting; and  the  final  order  must  either  direct  the  payment,  from 
the  proceeds  of  the  sale,  of  the  gross  sum  so  ascertained  as  the 
value,  or  the  investment  of  a  just  proportion  of  the  proceeds 
and  the  payment  to  him  of  the  interest  thereof.  But  such  a 
gross  surn  shall  not  be  paid,  nor  shall  such  an  investment  be 
made,  until  an  effectual  release  of  the  right  or  estate  of  the 
l>er8on  so  consenting,  ex<»cuted  to  the  satisfa<'tion  of  the  c<nirt, 
and  duly  acknowledged  or  proved,  and  (»t»rtified.  in  like  manner  as 
a  deed  to  be  recorded  iu  the  county,  has  been  filed  with  the  clerk. 

2  R.  S.  196.  fl  181.  182  (2  Fklm.  204)  :   I..  1KB4.  rh.  417  (6  Edm.  292,  293)  ; 
L.    1874,   cb.   446,    {|    13.    15.    16    (9   Rdci.   932). 

i  2363.   Id.;   when    beloniiiviRr  to   Infant,   etc. 

Where  the  interest  of  the  infant,  or  of  the  lunatic  or  other  in- 
competent person,  consists  of  a  right  of  dower,  or  an  estate  for 
life,  or  for  years,  the  final  order  may  authorize  the  special  guard- 
ian or  committee  to  join,  with  the  person  or  persons  holding  the 
reversionary  estate,  in  a  conveyance  of  the  property  to  which  the 
interest  attaches,  so  as  to  release  the  right  of  dower,  or  fully 
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convoy  the  particular  estate,  on  receiving,  from  the  proceeds  of 
the  sale,  a  groan  8um,  in  satisfaction  of  that  interest,  or  a  pro- 
portionate part  o£  the  proceeds,  to  be  invested  until  the  de- 
termination of  the  particular  estate;  and,  in  either  case,  to  ht 
ascertained  as  prescribed  in  the  last  section.  Where  n  propor- 
tion of  the  proceeds  is  so  received  by  the  guacdlan  or  committee, 
for  invcHtment,  the  iiual  order  must  provide  for  the  investment 
thereof,  until  the  determination  of  the  particular  estate;  and 
then  for  the  payment  thereof  to  the  person  entitled  therto. 

1  2364.  Debt*  of  infant,  etc.,  to  l»e  paid  e^aally^. 

In  the  application  of  money,  arising  from  a  sale,  mortijage  or 
lease,  made  for  the  purpose  of  paying  debts,  as  pre.scrib«»d  in  this 
title,  the  special  guardian  of  the  infant,  or  the  committee  of  the 
property  of  the  incompetent  person,  must  pay  all  debts,  in  etiual 
proportion,  without  giving  a  preference  to  a  debt  founded  upon 
a  specialty,  or  upon  which  judgment  has  been  taken. 

2  R.  S.  54.   {  15   (2  Edm.  65);  L.   1874,  cb.  446,   {  21    (9  Edm.  933). 
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TITLE  VIU. 
Arbitrations. 

Sac  S8Q6.  When  lubmiMlon  to  arbltratioD  cannot  b«  made. 
23M.  What  controTersiee  may   be   submitted,    aud   bow. 
2367.  Appointment  of   additional  arbitrator,   or  umpire. 
2308.  'iiuie  for  bearing;  adjoarament,  etc. 
23iM».  Arbltratura  to  be  sworn. 
237U.  Attendsnce  of  witnesses,  etc. 

2871.  AU  tlie  arbitrators  to  meet;  when  msjorlty  may  award.    FMfc 
23'i2.  .Awara;    to   be  authenticated,   etc. 

2373.  Motion  to  confirm  awai-d. 

2374.  lu.;  to  vacste  award. 

237T>.  lu.;-to  modify  or  correct  award. 
2370.  Mutlous;  wben  lo  be  made 

2377.  Costs  ou  vacating  award. 

2378.  Judgment  on  awsrd;   when  and  bow  entered.    Costs. 

2379.  Judgment-roll. 

2380.  kdect  of  judgment;  how  enforced. 
8881.  Appeal. 

2382.  JLtfect  of  party's  death,  lunacy,  etc.;  proceedings  thetenpon. 
2388.  IteTocatlon   of   sobmlsslou. 
2384.  Liability  of  party   who   revokes. 
2885.  Limitation   of   recovery   against   him. 
2888.  AppUeation  of  this  tlUe. 

1  2865.  Wb«n  •abmlaalon  to  arbitration  eaanot  be  mad*. 

A  submission  of  a  coDtroversy  to  arbitration  cannot  be  made, 
otther  as  prescribed  in  this  title  or  otherwise,  in  either  of  the 
following  cases: 

1.  Where  one  of  the  parties  to  the  controversy  is  an  infant, 
or  a  person  incompetent  to  manage  his  affairs,  by  reason  of  liinacy» 
lUiucy,  or  habitual  uruiiikeuue88. 

2.  Where  the  controversy  arises  renpectiug  a  claiui  tu  au  es- 
tate in  real  property,  in  fe**  or  for  life. 

But  where  i  pers'^n,  capable  of  entering  into  a  submission, 
has  knowingly  entered  into  the  same  with  a  person  incapable 
of  do  doing,  as  proscribed  in  subdivision  first  of  this  soction,  the 
objection,  on  tlie  ground  of  incapacity  can  be  taken  only  i.i  be- 
half of  the  person  so  incapacitated.  Aud  the  secoml  subdivision 
of  this  section  does  not  prevent  the  submission  of  a  chiim  to  nu 
estate  for  years,  or  other  interest  for  a  term  of  years,  or  for  one 
year  or  less,  in  real  property;  or  of  a  coutniviTsy  n»spectiuj:  ihe 
f>«rtition.  of  real  property  between  Inint  tenants  or  tenants  in 
common;  or  of  a  controTersy  respecting  the  boundaries  of  lands, 
or  I  he  adiueusurement  of  dower. 

2  R.    S.  641,   9f  1   and   2   (2  Edm.  660). 


f  22860.  "Wbat  coatrOTerstes  a&ay  be  submitted,  mid  liow. 

Except  as  otherwise  prescribed  in  the  last  s'^ction,  two  or  more 
persons  may,  by  an  instrument  in  writing,  duly  ackn(>wIi*dir«Hl 
or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  r«*corded. 
submit  to  the  arbitration  of  one  or  more  arbitrators,  any  contro- 
versy, existing  between  them  at  the  time  of  the  rtubmiss'on.  which 
might  be  the  subject  of  an  action.  They  may,  in  th  •  submission, 
agree  that  a  judgment  of  a  court  of  record,  specified  in  tho  In- 
strument, shall  be  rendered  upon  the  award.  raod»*  pursuant  to 
the  submission.  If  the  supreme  co'.irt  is  thus  specified,  the  :iub- 
mission  may  also  specify  the  countv  in  which  the  judgment  shall 
be  entered.  If  it  aoer  not,  the  judgment  may  be  entered  in  any 
ODunty. 

U.,  part  ef  f  1  asA  I  t. 
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S  2367.  Appolutment  of  addltioaAl  arbltrmtor,  or  iinipli 

Where  a  submission  is  made  as  prescribed  in  this  title,  an  addi- 
tional arbitrator  or  an  umpire  cannot  i>e  selected  or  appoinLeil,  un- 
less the  submission  expressiy  so  provides.  Where  u  submiBsion. 
made  either  as  prescribed  iu  this  title  or  otherwise,  proyidcs  that 
two  or  more  aruitrutors,  thereiu  designated,  muy  select  or  ap- 
point a  person  us  uu  additional  arbitrator  or  as  an  umpire,  th<; 
selection  or  appointment  must  be  in  writing.  An  additional  arbi- 
trator or  umpire  must  sit  with  the  original  arbitrators  upon  the 
hearing.  If  testimony  has  been  taken  before  his  aelection  or  ap- 
pointment, the  matter  must  be  reheard,  unless  a  rehearing  is 
waived  in  the  submission,  or  by  the  subsequent  written  consent 
of  the  parties,  or  their  attorneys. 

1  2808.  Time  for  hearinflr;  adjovrnnient*  etc. 

Subject  to  the  terms  of  the  submission,  if  any  are  specified 
therein,  the  aroitrators,  selected  as  prescribed  in  this  title,  most 
appoint  a  time  and  place  for  the  hearing  of  the  matters  sub- 
mitted to  them;  and  must  cause  notice  thereof  to  be  given  to 
each  of  the  parties.  They,  or  a  majority  of  them,  may  adjourn 
the  hearing  from  time  to  time,  upon  the  application  <'^  either 
pafty,  for  good  cause  shown,  or  upon  their  own  motion;  but  not 
beyond  the  day  fixed  in  the  submission  for  rendering  their  award, 
unless  the  time  so  fixed  is  extended  by  the  written  consent  of  the 
parties  to  the  submission,  or  their  attorneys. 

2  R.  8.  541,  I  8. 

I  2808.  Arbitrators  to  be  sirorii. 

Before  hearing  any  testimony,  arbitrators  selected  either  as 
prescribed  in  this  title  or  otherwise  must  be  sworn,  by  an  ofllcer 
designated  in  section  842  of  this  act,  faithfully  and  fairly  to 
hear  and  examine  the  matters  in  controversy,  and  to  make  r 
just  award,  according  to  the  best  of  their  understanding;  unless 
the  oath  U  waived,  by  the  written  consent  of  the  parties  to  the 
submission,  cr  their  attorneys. 

Id.,  I  4,  and  part  of  |  6. 

I  2870.  Attendance  of  vrltnesnes*  etc. 

The  arbitrators,  selected  either  as  prescribed  in  this  title,  or 
otherwise,  or  a  majority  of  them,  may  require  any  person  to 
attend  before  them  as  a  witness;  and  they  have,  ana  each  of 
them  has,  the  same  powers,  with  respect  to  nil  the  proceedings 
before  them,  which  am  oonforred.  by  the  provisions  of  title  second 
of  chapter  ninth  of  this  act,  upon  a  board,  or  a  member  of  a 
board,  authorized  by  law  to  hear  testimony. 

Td.,  §  6.  and  part  of  f  B. 

§  2871.  All  the  arbitrators  to  meet)  vrbett  aaAjorltT  may 
avrard.    Feoa. 

All  the  arbitrators,  selected  as  prescribed  in  this  title,  most  meet 
together,  and  hear  all  the  allegations  and  proofs  of  the  parties: 
but  an  award  by  i\  majority  of  them  is  valid,  unless  the  concur- 
rence of  all  I:  expressly  reotiired  in  the  submission.  TJaleM  it  is 
otherwise  expressly  provided  in  the  Bubmissioii,  tbe  award  may 
require  the  payment,  by  either  party,  of  the  arbitrators'  fee*,  not 
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exceeding  the  fees  allowed  to  a  like  number  of  referees  in  the 
supreme  court;  and  also  their  expenses. 
2  R.  s.  Ml,  }  7. 

§28TS.  A^rardi  to  be  antbentlcated,  etc. 

'  To  entitle  the  award  to  be  enforced,  as  prescribed  in  this  title, 
it  must  be  in  writing;  and,  within  the  time  limited  in  the  submis- 
Rion,  if  any,  subscribed  by  the  arbitrators  making  it;  acknowl- 
edged or  proved,  and  certified,  in  like  manner  as  a  deed  to  be 
recorded;  and  either  filed  in  the  oflBce  of  the  clerk  of  the  court, 
in  "which,  by  the  submission,  judgment  is  authorized  to  bo  en- 
tered upon  the  award,  or  deliyered  to  one  of  the  parties,  or  his 
attorney. 
Id.,  f  8,  and  part  of  {  9. 

f  23T3.  Motion  to  conflriu  a^irard. 

At  any  time  within  one  year  after  the  award  is  made  as  pre- 
scribed in  the  last  section,  any  party  to  the  submission  may  ap-' 
ply  to  the  court,  specified  in  the  submission,  for  an  order  confirm- 
infT  the  award;  and  thereupon  the  court  must  jprrant  such  an  order, 
unless  the  award  is  vacated,  modified  or  corrected,  as  prescribed 
In  the  next  two  sections.  Notice  of  the  motion  must  be  served, 
upon  the  adverse  party  tti  the  submission,  or  his  attorney,  as 
prescribed  by  law  for  service  of  notice  of  a  motion  upon  an  attor- 
ney in  an  action  in  the  same  court.  In  the  supreme  court,  the 
motion  must  be  made  within  the  judicial  district,  embracing  the 
county  where  the  judgment  is  to  be  entered. 

Id.,  rcmaindor  of  |  9. 

f  2B374.  Id.t  to  vacate  atrard. 

In  either  of  the  following  cases,  the  court,  specified  in  the  sub- 
mission, must  make  an  order  vacating  the  award,  upon  the  appli- 
<*ation  of  either  party  to  the  submission: 

1.  Where  the  award  was  procured  by  corruption,  fraud,  or  other 
undue  menus. 

2.  "Where  there  was  evident  partiality  or  corruption  in  the  arbi- 
trators, or  either  of  them. 

.^.  Where  the  arbitrators  were  guilty  of  misconduct,  in  refusing 
to  postpone  the  hearing,  upon  sufficient  cause  shown,  or  in  refus- 
ing to  hear  evidence,  pertinent  and  material  to  the  controversy; 
nr  of  any  other  niisbehavior,  by  which  the  rights  of  any  party 
have  been  prejudiced. 

4.  Where  the  arbitrators  exceeded  their  powers,  or  so  imper- 
fectly executed  them,  that  a  mutual,  final,  and  definite  awiird, 
U|x>n  the' subject-matter  submitted,  was  not  made. 

Where  an  award  is  vacated,  and  the  time,  within  which  the 
submission  requires  the  award  to  be  made,  has  not  expired,  the 
court  may.  in  its  discretion,  direct  a  rehearing  by  the  arbitrators. 

T4..    S  10,  and  part  of  f  13. 

1 2875.  Id.  I  to  modify  or  correct  a^ward. 

In  either  of  the  following  cases,  the  court,  specified  in  the  sub- 
mission, must  make  an  order  modifying  or  correcting  the  award, 
upon  the  application  of  either  party  to  the  submission: 

1.  Where  there  was  an  evident  miscalculation  of  figures,  or 
an  evident  mistake  in  the  description  of  any  person,  things  or 
property,  referred  to  in  the  award. 
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2.  Where  the  arbitrators  have  awarded  upon  a  matter  not  mub^ 
mitted  to  them,  not  affecting  the  merits  of  the  decisjon  114HM1 
the  matters  submitted. 

3.  Where  the  award  in  imperfect  in  a  matter  of  fornix 
affecting  the  merits  of  the  controversy,  and  if  it  had 
referee's  report^  the  defect  coald  have  been  amended  or 
garded  by  the  courtl 

The  order  may  modify  and  correct  the  award,  so  as  to 
the  intent  thereof,  and  promote  justice  between  the  parties. 

2  R.  S.  541,   H  11  and  13. 

I  2376.  Motlonn}  ^rhen  to  be  made. 

Notice  of  a  motion  to  vacate,  modify  or  correct  an  award,  must 
be  served  upon  the  adverse  p.  .''-  to  the  submission,  or  his  attor* 
ney,  within  three  months  after  '  awa-d  is  filed  or  deiiTered. 
as  prescribed  by  law  for  .u'r^ic  of  '  tice  of  a  motion,  upon  an 
attorney  in  an  action.  For  the  purposes  f  the  motion*  any  jndge, 
who  might  make  an  order  to  stay  the  proceedings,  in  an  action 
brought  in  the  same  court,  may  malce  an  order,  to  be  served  with 
the  notice  of  motion,  staying  the  proceedings  of  the  adverse  party 
to  enforce  the  awird. 

Id..  I  12. 


I  S877.  Coats  on  vao&tlnv  awmrd. 

Whei  i  the  court  vacates  an  award,  costs,  not  exceeding  twenty- 
five  dollars  and  disl  irsements,  may  be  awarded  to  -.he  prevailing 
party;  and  the  payment  thereof  may  be  enforced*  in  like  manner 
as  the  payment  of  costs  upon  a  motion  in  an  action. 

Id..  S  19,  am'd. 

I  2S378.  Jndarinent  on  nvrard)  vrhen  and  hovr  entered* 
Costs. 

Upon  the  granting  of  an  order  confirming,  modifying,  or  correct- 
iuK  an  award,  judgment  may  be  entered  in  eonformitv  thert* 
with,  as  upon  a  referee's  reiiort  in  an  action,  except  as  is  otht»r- 
wise  pres(Til)ed  in  this  title.  Costs  of  the  application,  and  of  the 
proceedings  subsequent  thereto  not  exceeding  twenty-five  dollars 
and  disbursements,  may  be  awarded  by  the  court,  in  its  discre- 
tion. If  awarded,  the  amount  thereof  must  be  inclnded  in  "Out 
judgment. 

Id..  I  14.  am'd. 

{   2870.   Jndarment-roll. 

Immediately  after  entering  judgment,  the  cl^rK  must  attach 
together  and  file  the  following  papers,  which  eonstitnte  the 
judgment-roll: 

1.  The  subraisRion;  the  selection  or  appointment.  If  nnr.  of  an 
additional  arbitrator,  or  umpire:  and  each  written  extension  of 
♦he  time,  if  nnv,  within  which  to  make  the  award. 

2.  TLo  award. 

.3.  IiJach  notice,  affidavit,  or  other  paper,  used  unon  an  snpH- 
oation  to  coTi6rm.  modify,  or  correct  the^  award,  and  a  copy  of 
each  order  of  t^e  conrt.  upon  such  an  application. 

4.  A  copy  of  the  judgment 
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The  judgment  may  be  docketed,  as  if  it  was  rendered  in  an 
action. 

2  R.  S.  641.  i  15,  and  part  of  |  16,  am'd. 

I    2880.  Elleot  of  jHdvmenti  how  enforocil. 

The  judgment  so  entered  has  tlie  same  force  and  effect,  in 
ail  respects,  as,  and  is  subject  to  all  the  provisions  of  law  relat- 
ing to,  a  judgment  ia  an  action;  and  it  may  be  enforced,  as  if  it 
had  been  rendered  in  an  action  in  the  court  in  which  it  is 
entered. 

Id.,  part  of  f  16.    See  I  1270.  ante;  also,  M  1240  and  1241. 


I  :e3Hl.  Appeal. 

An  appeal  may  be  taken  from  an  order  vacating  an  award,  or 
from  a  judgment  entered  upon  an  award,  as  from  an  order  or 
judgment  in  an  action.  The  proceedings  upon  such  an  appeal, 
in  finding  the  judgment  thereupon,  and  the  enforcement  of  the 
judgment,  are  governed  by  the  provisions  of  chapter  twelfth  of 
this  act,  as  f«r  as  th'^y  are  applicable. 

Id..  II  IG,  17.  20  aiid  21.  am'd. 

§  2382.  KHeei  ot  party's  deatli,  lunacy,  etc.|  prooeedimvs 
tlaereapom. 

The  death  of  a  party  to  a  submission,  made  either  as  prescribed 
in  this  title  or  otherwise,  or  the  appointment  of  a  committee  of 
the  person  dr  property  of  such  a  party,  as  prescribed  in  title 
9ixth  of  this  cbai»ter.  operates  as  a  revocation  of  the  submission, 
if  it  occurs  before  the  award  is  filed  or  delivered;  but  not  after- 
wards. Where  a  pariy  dies  afterwards,  if  the  submission  con- 
tains a  stipulation,  authorizing  the  entry  of  a  judgment  upon  the 
award,  the  award  may  be  confirmed,  vacated,  modified,  or  cor- 
rected, upon  the  application  of,  or  upon  notice  to,  his  executor  or 
administfator.  or  a  t^naporary  administrator  of  his  estate;  or. 
where  it  relates  to  real  property,  his  heir  or  devisee,  who  has 
succeeded  to  his  interest  in  the  real  property.  Where  a  commit- 
tee of  the  property,  or  of  the  person,  of  a  party,  is  appointed, 
after  the  award  is  filed  or  delivered,  the  award  may  be  confirmed, 
vacated,  modified,  or  corrected,  upon  the  application  of,  or  no- 
tice to.  a  committee  of  the  property ,  but  not  otherwise.  In  a  case 
sp«»cified  in  this  section,  a  judge  of  the  court  may  make  an  order, 
extending  the  time  within  which  notice  of  a  motion  to  vacate, 
modify,  or  correct  the  award,  ^must  be  served.  Upon  confirmin;? 
an  award,  where  a  party  has  died  since  it  was  filed  or  deliverod. 
the  court  must  enter  judgment  in  the  name  of  the  original  party: 
and  the  proceedings  thereupon  are  the  same,  as  where  a  party 
dies  after  a  verdict. 

I  2888.  Revocation  of  sabmlaHlon. 

A  submission  to  arbitration,  made  either  as  prescribed  in  this 
title  or  otherwise,  cannot  be  revoked  by  either  party,  after  the 
allegations  and  proofs  of  the  parties  have  been  closed,  and  the 
matter  finally  submitted  to  the  arbitrators  for  their  decision.  A 
revocation,  when  allowed,  must  he  made  by  an  instruniei»t  in 
writing,  signed  by  the  revoking  party,  or  his  anthorizpd  ajreiil 
and  delivered  to  the  arbitrators,  or  one  of  them;  and  it  is  not 
necessary  in  any  case,  that  the  instrument  of  revocation  shonlil 
be  under  seal.    Any  party  to  a  submission  may  thus  revoke  it: 
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whether  he  is  a  sole  party  to  the  controversy,  or  one  of  two  or 
^ore  parties  on  the  same  side. 

•.R.8.  641,  part  of  133. 

$  *J»H4.  Liability  of  party  who  rexolces. 

Where  a  party  expressly  revokes  a  submission,  made  either  as 
prescribed  in  this  title  or  otherwise,  any  other  party  to  the  sub- 
mission may-  maintain  nn  action  agaiuist  him,  and  also  ai^ainsi 
his  sureties,  if  any,  upon  the  submission,  or  any  instrument  col- 
lateral thereto,  in  which  action  the  plaintiff  may  recover  all  the 
costs  and  other  expenses,  and  all  the  damages,  which  he  has  in- 
curred in  preparing  for  the  arbitration,  and  in  conducting  the 
proceedings  to  the  time  of  the  revocation.  Either  of  tlie  arbi- 
trators may  recover,  in  an  action  against  the  revoking  party,  his 
reasonable  fees  and  expenses. 
Id.»  i>art  of  N  33  and  34. 

§  2e»8S.  Iilmltatlon  of  recovery  avalnat  him. 

A  sum,  penalty,  forfeiture,  or  damages,  shall  not  be  recovered 
for  a  revocation  of  a  submission  to  arbitration,  made  either  as 
presbribed  in  this  title  or  otherwise,  except  as  prescribed  in  the 
last  section;  notwithstanding  any  stipulated  damages,  penalty,  or 
forfeiture,  expressed  in  the  submission,  or  in  any  Instrument  col- 
lateral thereto. 

Id.,  I  as. 

$  'ZHHH,  Application  of  this  title. 

This  title  does  not  affect  any  right  of  action  in  affirmance,  dis- 
iifiirmance,  or  for  the  modification  of  a  submission,  made  either 
as  prescribed  in  this  title  or  otherwise,  or  upon  an  instrument  col- 
lateral thereto,  or  ui7on  an  award  made  or  purporting  to  be  made 
in  pursuance  thereof.  And.  except  as  otherwise  expressly  pre- 
scribed therein,  this  title  docn?  not  affect  a  submission,  made  other- 
wise than  as  prescribed  therein,  or  any  proceedings  taken  pur- 
suant to  such  n  submission,  or  any  instrument  collateral  thereto. 

Piirtoti23,aiD'd. 
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TITLE  IZ. 
Proceedings  to  foreclose  a  mortgage  by  advertisement. 

[See   ch.   228,  L.  1000,  hj  which  purchaser  1«  entitled  to  certifled  copies  of 

affldaTita.] 

Bee.    2387.  When  mortgaire  may  be  foredoeed. 

2388.  Notice  of  sale;    how  glTon. 

2389.  Id. ;  how  served. 
2890.  Dat7  of  county  clerk. 

2391.  Contenta  of  notice  of  8ale.« 

2392.  Sale;    bow   poatponed. 

2393.  Id. :    how   conducted. 

2394.  Mortgagee   etc.,    may   purcbaf«e. 

2395.  Effect  of  sale. 

2396.  Affidavit  of  sale,   and  of  posting,   nenrlng,   etc.,   notlcea. 

2397.  When  one  affidavit  •ufflc(*H;   printed  notice  to  be  annexed. 

2398.  Affldavlta  may  be  filed  and  recorded. 

2399.  Note  upon  record  of  mortgage.  . 

2400.  Deed  not  necessary. 

2401.  Costa  allowed.  % 

2402.  Expenses  allowed. 

2403.  Taxation  thereof. 

2404.  Surplus  money   to  be  paid   into  supreme  court. 

2405.  Claimant  of  surplus  money  to  file  petition. 

2406.  Applisatlon  for  surplus  money. 

2407.  Order  for  distribution. 

2408.  UmlUUon  of  last  four  sectlcns. 

2408a.  Delivery  of  certain  affidavits  to  purchaser. 

2409.  Application  of  this  title  to  mortgages  to  the  Sute. 

i  aSST.  (Am'd,  1918.]    When  mortsrave  may  be  torecloaed. 

A  mortgage  upon  real  property,  situated  within  the  State,  con- 
taining therein  a  power  to  the  mortgagee,  or  any  other  pertmu,  to 
sell  the  mortgaged  property,  upon  default  being  made  in  a  con- 
dition  of  the  mortgage,  may  be  foreclosed,  in  the  manner  pre- 
scribed in  this  title,  wnere  the  following  requisiteH  concur: 

1.  Default  has  been  made  in  a  condition  of  the  mortgage, 
-whereby  the  power  to  sell  has  become  operative. 

2.  An  action  has  not  been  brought  to  recover  the  debt  secured 
by  the  mortgage,  or  any  part  thereof;  or,  if  such  an  action  has 
been  brought,  it  has  been  discontinued,  or  final  judgment  has 
been  rendered  therein  against  the  plaintiff,  or  an  execution,  issued 
upon  a  judgment  rendered  therein  in  favor  of  the  plaintiff  has 
been  returned  wholly  or  partly  unsatisfied. 

3.  The  mortgage  has  been  recorded  in  the  proper  book  for  re- 
cording mortgages,  in  the  county  wherein  the  property  is  situ- 
ated. 

4.  The   first   notice  required   by   subdivision  one  of   the  next 

section  is  published  within  the   time  in  which  an   action  could 

be  maintained  to  foreclose  such  mortgage. 

2  R.  a.  645,  fl  1  and  2  (2  Bdm.  564).  Am*d,  U  1918,  ch.  486.  In 
effect  Sept.  1,  1913. 

I  2888.    [Am'd»    1894,    1900,    lOOS.]       Notiee    of    amlei    how 

The  person  entitled  to  execute  the  power  of  sale,  must  give 
notice,  in  the  following  manner,  that  the  mortgage  will  be  fore- 
closed, by  a  sale  of  the  mortgaged  property,  or  a  part  thereof,  at 
a  time  and  place  specified  iu  the  notice: 

1«  A  copy  of  the  notice  mu^t  be  published,  at  least  once  in  each 
of  the  twelve  weeks,  fmmediately  preceding  the  day  of  sale,  in  a 
newspaper  published  in  the  county  or  in  a  municipal  corporation 
a  part  of  which  is  within  the  county  in  which  the  property  to  be 
sold,  or  a  part  thereof,  is  situated. 

L.  1894,  ch.  TSO. 

2.  [Am'il,  1904.]  A  copy  of  the  notice  must  be  fastened  up. 
at  least  eighty-four  days  before  the  day  of  sale,  iu  a  cnuspicuous 
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place,  at  or  near  the  entrance  of  the  building,  where  th*  countj 
court  of  eacli  county,  wherein  the  property  to  be  sold  is  situ- 
ated, is  directed  to  be  held;  ori  if  there  are  two  or  more  auch 
buildings  in  the  same  county,  then  in  a  like  place,  at  or  near  the 
entrance  of  the  building  nearest  to  the  property;  or,  in  the  city 
and  county  of  New  York,  in  a  like  place,  at  or  near  the  entrance 
of  the  building  where  the  trial  and  special  terms  of  the  supreme 
court  of  the  first  judicial  district  are  directed  by  law  to  be  held. 
L.    1904.    ch.    40.      In  effect   Sept,    1^   1904. 

3.  A  copy  of  th'e  notice  must  be  deliyered,  at  least  eighty-four 
days  before  the  day  of  sale,  to  the  clerk  of  each  county,  wherein 
the  mortgaged  property,  or  any  part  thereof,  is  situated. 

4.  [Am*d,  1900,  1905.]  A  copy  of  the  notice  must  be  seryed,  as 
prescribed  in  the  next  section,  upon  the  mortgagor,  or,  if  he  is 
dead,  upon  his  executor  or  administrator,  if  an  executor  or  ad- 
miniKtrator  has  been  appointed,  and  also  upon  his  heirs,  proridinc 
he  died  the  owner  of  the  mortgaged  premises.  A  copy  of  the 
notice  may  also  be  served,  in  a  like  manner,  upon  a  suDseqtient 
grantee  or  mortgagee  of  the  property,  whose  conveyance  was 
recorded,  in  the  proper  office  for  re<'ording  it  in  the  county,  at 
the  time  of  the  first  publication  of  the  notice  of  sale;  upon  the 
wife  or  widow  of  the  mortgagor,  and  the  wife  or  widow  of  each 
subsequent  grantee  whose  conveyance  was  so  recorded,  then  hav- 
ing an  inchoate  or  vested  right  of  dower,  or  an  estate  in  dower, 
subordinate  to  the  lien  of  the  mortgagee;  or  in  the  event  of  the 
death  of  the  subsequent  grantee  who  was  at  the  time  of  hii 
death  the  owner  of  the  mortjmged  premises,  then  upon  his  heirs; 
or  upon  any  person,  then  having  a  lien  upon  the  property,  snbse- 

3uent  to  the  mortgage  by  virtue  of  a  judgment  or  decree  duly 
ocketed  in  the  county  clerk's  office  and  constituting  a  specific  or 
general  lien  upon  the  property.  The  notice,  specified  In  this  sec- 
tion, must  be  subscribed  by  the  person  entitled  to  execute  the 
power  of  sale,  unless  his  name  distinctly  appears  in  the  body  of 
the  notice,  in  which  case  it  may  be  subscribed  by  his  attorney  or 
agent. 

2  R.  S.  545.  I  8,  am'd :  L.  1842.  ch.  277,  f  6 ;  L.  1844,  ch.  846.  I  1.  tad 
L.  1857.  ch.  308.  |  1  (4  Edm.  534,  667);  L.  1900,  ch.  766;  U  1905,  du 
t33.      In   effect   Sept.    1,    1905. 

I  2389.  [Am'd,    1887.]  Id.|  liow  serred. 

Service  of  notice  of  the  sale,  as  prescribed  in  subdivision  fourth 
of  the  last  section,  must  be  made  as  follows: 

1.  Upon  the  mortgagor,  his  wife,  widow,  executor,  or  admin- 
istrator,  or  a  subsequent  grantee  of  the  property,  whose  convey- 
pnce  is  upon  record,  or  his  wife  or  widow;  by  delivering  a  copy  of 
the  notice,  as  prescribed  in  article  first  of  title  first  of  chapter 
fifth  of  this  act,  for  delivery  of  a  copy  of  a  summons,  in  order  to 
make  personal  service  thereof  upon  the  person  to  be  served;  or 
by  leaving  such  a  copy,  addressed  to  the  person  to  be  served,  at 
his  dwelling-house,  with  a  person  of  suitable  age  and  discretion 
nt  least  fourteen  days  before  the  day  of  sale.  If  said  mortgagor 
is  a  foreign  corporation,  or  being  a  natural  person,  he,  or  his 
wife,  widow,  executor  or  administrator,  or  a  subsequent  grantee 
of  the  property  whose  conveyance  is  upon  record,  or  his  wife  or 
widow,  is  not  a  resident  of  or  within  the  State,  then  service 
thereof  may  be  made  upon  them  in  like  manner  without  the  State, 
at  lenst  twenty-eight  days  prior  to  the  dav  of  sale. 

2.  Upon  any  other  person,  either  in  the  same  method,  or  by 
depositing  a  copy  of  the  notico  in  the  post-office,  properly  Inclosed 
m  a  postpaid  wrapper,  directed  to  the  person  to  be  served,  tt  hif 
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place  of  residence,  at  least  twentr-eijrht  days  before  tbe  day  of 
sale. 

Id.,    {   3,   am'd;   L.   1887,   oh.   685. 

§   aSOO.  DvtT-    of   conntr   elerk. 

A  county  clt»rk,  tu  whum  a  copy  of  a  notice  of  sale  is  deliv- 
ered, as  prescribed  in  subdivision  third  of  the  last  sectioa  but 
one.  must  forthwith  affix  it  in  a  book  kept  in  his  offir?  for  that 
purpow:  must  make  and  subscribe  n  minute,  nt  the  bottom  of  the 
copy,  of  the  time  when  he  received  and  affixed  it:  and  must  index 
tbe  notice  to  the  name  of  the  mortgapor. 

2    R.   B.  545.   f  3  In  part,  an  am'd  by  L.   IS.'T,  eh.  308,   f  1. 

S   2Kt91.  Contents   of  notice  of  Male. 

The  notice  of  siile  must  specify: 

1.  The  names  of  the  mortgagor,  of  the  mortgagee  and  of  each 
assigmee  of  the  mortgage. 

2.  The  date  of  the  mortgage,  and  the  time  when,  and  the  place 
where,  it  is  recorded. 

3.  The  sum  claimed  to  be  due  upon  the  mortgage,  at  the  time 
of  the  first  publication  of  the  notice;  and,  if  any  sum  secured  by 
the  mortgage  is  not  then  due,  the  amount  to  become  due  there- 
apon. 

4.  A  description  of  the  mortgaged  property,  conforming  sub- 
stantially to  that  contained  in  the  mortgage. 

Id.,   f  4. 

f  2892S.   Sale;   ho-vr  poatponed. 

The  sale  may  be  postponed,  from  time  to  time.  In  that  case,  a 
notice  of  the  postponement  must  be  published,  as  soon  as  prac- 
ticable thereafter,  in  the  newspaper  in  which  the  original  notice 
was  published;  and  the  publication  of  the  original  notice,  and  of 
each  notice  of  ])ostponement,  must  be  continued,  at  least  once  in 
each  week,  until  the  time  to  which  the  sale  is  finally  postponed. 

Id.,   i  5. 

g  2393.  Id.;    boir   condncted. 

The  sale  must  be  at  public  auction,  in  the  day-time,  on  a  day 
other  than  Sunday  or  a  public  holiday,  in  the  county  in  which 
the  mortgaged  property,  or  a  part  thereof,  is  situated;  except 
that,  where  the  mortgage  is  to  the  people  of  the  State,  the  sale 
may  be  made  at  the  Capitol.  If  the  proi)erty  consists  of  two  or 
more  distinct  farms,  tracts,  or  lots,  they  must  be  sold  separately; 
and  as  many  only  of  the  distinct  farms,  tracts,  or  lots,  shall  be 
Isold,  as  it  is  necessary  to  sell,  in  order  to  satisfy  the  amount  due 
at  the  time  of  the  sale,  and  the  costs  and  expenses  allowed  by 
law.  But  where  two  or  more  buildings  are  situated  upon  the 
same  city  lot,  and  access  to  one  is  obtained  through  the  other, 
they  must  be  sofd  together. 

Id.,    i   6,   am'd. 

§  2304.  Mortxairee,    etc.,    moT    purchase. 

The  mortgagee,  or  his  assignee,  or  the  legal  representative  of 
either,  may,  fairly  and  in  good  faith,  purchase  the  mortgaged 
property,  or  any  part  thereof,  at  the  sale. 

Id.,  i  7. 

I  2396.  BlTcct   of   sale. 

A  sale,  made  and  conducted  as  prescribed   in  this  title,  to  a 
*  purchaser  in  good  faith,  is  equivalent  to  a  salo,  pursuant  to  judg- 
ment in  an  action  to  foreclose  the  mortgage,  to  far  only  as  to  be 
an  entire  bar  of  all  claim  or  eouity  of  redern-tion.  upon,  or  with 
cttspect  to,  the  property  sold,  oi  each  of  thi  following  persons': 
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1.  The  mortgagor,  his  heir,  devisee,  exet;utor  or  administrator. 

2.  Bach  person  claiming  under  any  oi'  tliem,  by  virtue*  oi  « 
title  or  of  a  lien  by  judgment  or  decree,  subsequent  to  il^c  mort- 
gage, upon  whom  the  notice  of  sale  was  served,  as  prescribed  in 
this  title. 

3.  Bach  person  so  claiming,  whose  assignment,  mortgage,  or 
otlier  conveyance  was  not  duly  recorded  in  the  proper  book  for 
recording  tbe  same  in  the  county,  or  whose  judgment  or  decree 
was  not  duly  docketed  in  the  county  clerk's  office,  at  the  time 
of  the  delivery  of  a  copy  of  the  notice  of  said  sale  to  the  clerk 
of  the  county;  and  the  executor,  administrator,  or  assignee  of 
such  a  person. 

4.  Every  other  person,  claiming  under  a  statutory  lien  or  in- 
cumbrance, created  subsequent  to  the  mortgage,  attaching  to  the 
title  or  interest  of  any  person,  designated  in  either  of  the  fore- 
going subdivisions  of  this  section. 

5.  The  wife  or  widow  of  the  mort  agor,  or  of  a  subsequent 
grantee,  upon  whom  notice  of  the  sale  wis  served  :  j  prescribed 
in  this  title,  where  the  lien  of  the  mortgage  was  superior  to  her 
contingent  or  vested  right  of  dower,  or  her  estate  in  dower. 

2  B.  S.  549,  {  8.  am'd;  L.  1842,  cb.  277,  and  L.  1844,  ch.  846.  I  4  (4  MB. 
586,  668). 

I  2386.  [Am'd,  1908,  1912.]  Affidavit  of  aale,  and  off  post- 
inff,  servlnflT.  et  cetera,  notice. 

An  affidavit  of  the  sale,  stating  the  time  when,  and  the  place 
where,  the  sale  was  made;  the  sum  bid  for  each  distinct  parcel 
separately  sold;  the  name  of  the  purchaser  of  each  distinct  parcel; 
and  the  name  of  the  person  or  persons,  court  officer  or  other  officer, 
to  whom  the  proceeds  of  the  sale  were  paid,  and  the  sums  thereof 
must  be  made  by  the  person  who  officiated  as  auctioneer  upon  the 
sale.    An  affidavit  of  the  publication  of  the  notice  of  sale,  and  of 
the  notice  or  notices  of  postponement,  if  any,  may  be  made  by  the 
publisher  or  printer  of  the  newspaper  in  which  they  were  pub- 
lished, or  by  his  foreman  or  principal  clerk.   An  affidavit  of  the  af- 
fixing of  a  copy  of  the  notice,  at  or  near  the  entrance  of  the  proper 
courthouse,  may  be  made  by  the  person  who  so  affixed  it,  or  by  any 
person   who  saw  it  so  affixed,  at  least  eighty-four  days   before 
the  day  of  sale.     An  affidavit  of  the  affixing  of  a  copy  of  the 
notice  in  the  book,  kept  by  the  county  clerk,  may  be  made  by 
the  county  <'lerk,   or  by  any  person  w^ho  saw  it  so  affixe<l,  at  least 
( i^hty-four   days   before  the   day   of  sale.     An   affidavit   of  the 
service  of  a  copy  of  the  notice  upon  the  mortgagor,  or  upon  any 
(  ther  person,  upon  whom  the  notice  must  or  may  be  served,  may 
be   made   by  the   person   who  made  the  service.     Where  two  or 
!^>!»re   distinct   parcels   are  sold   to   different  purchasers,   separate 
nffidavits  may  be  made  with  respect  to  each  parcel,  or  one  set 
of  affidavits  may  be  made  for  all  the  parcels. 

Id.,  S  9,   and  am'd  L.   1844.   ch.   .•?46:  U   1857.  ch,  308.  coiifolidated  and  im'd. 
Am'd  by  L.  1008.  ch.  204:  U  1912.  ch.  848  In  eff«ot   S«pt.   1,   ifM. 

I  2397.  [AmM,  1882.]  AVhen  one  affldBvIt  safflcea  priatHI 
notice  to  be  annexed. 

The  matters  required  to  be  contained  in  any  or  all  of  the  affi- 
davits, specified  in  the  last  section,  may  be  coutaiue<i  in  one 
affidavit,  where  the  same  person  deposes  with  respect  to  them. 
A  printed  copy  of  tiie  notic^e  of  sale  must  be  annexed  to  each 
afUdavit;  and  a  printed  cr»py  of  eacl^  notice  or  postponement  nin^r 
he  annexed  to  the  alJIdnvit  of  publication,  and  to  the  aiUdavit  of 
sale.     But  one  copy  of  the  notice  suffices  for  two  or  more  afB* 
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davits   where  they  all  refer  to  it  and  are  annexed  to  each  other 
and  filed  and  recorded  together. 

2  B.  S.  546,  part  of  |  9,  am'd. 

f.2S06.  [Am'd,  1OO40  AffidaTlts  mar  be  filed  and  reoovded. 

The  affidavits  specified  in  the  last  two  sections,  may  be  filed 
in  the  office  for  recording  deeds  and  mortgages,  in  the  connty 
where  the  sale  took  place.  They  must  be  recorded  at  length  by 
the  officer  with  whom  they  are  filed,  In  the  proper  book  for  re- 
cording deeds.  The  original  affidavits,  so  filed,  the  record  thereof, 
and  a  certified  copy  of  the  record,  are  presumptive  evidence  of 
the  matters  of  fact  therein  stated,  with  respect  to  any  property 
sold,  which  is  situated  in  that  county.  Where  the  property  sold 
is  situated  in  two  or  more  counties,  a  copy  of  the  affidavits,  certi- 
fled  by  the  officer  with  whom  the  originals  are  filed,  may  be  filed 
and  recorded  in  each  other  county,  wherein  any  of  the  property 
i«  situated.  Thereupon  the  copy  and  the  record  thereof  have 
the  like  effect,  with  respect  to  the  property  in  that  county,  as 
)f  the  ortginnis  were  duly  filed  and  recorded  therein. 

Id.,  i  11,  am'd.  and  part  of  I  12;  L.  1904.  eh.  679.    In  effect  Sept.  1,  1904. 

i  2800.  Note  apon  reeord  of  aaortsase. 

A  clerk  or  a  register,  who  records  any  affidavits,  or  a  certified 

••py  thereof,  filed  with  him,  must  make  a  note,  upon  the  margin 

of  the  record  of  the  mortgage,  in  his  office,  referring  to  the  book 

and  page,  or  the  copy  thereof,  where  the  affidavits  are  recorded. 

Id..  I  13. 

I  244)0.  Deed  not  necessary.     'Wben  affldavit*  not  neeea. 
mmwYi  but  parchaaer  may  reqaire  them. 

The  purchaser  of  the  mortgaged  promises,  upon  a  sale  cori 
ducted  as  prescribed  in  this  title,  obtains  title  thereto,  against 
all  person?  bound  by  the  sale,  without  the  execution  of  a  con- 
veyance. Except  where  ho  is  the  person  authorized  to  execute 
the  power  of  sale,  such  a  purcbiiser  also  ubtaius  title,  in  like 
manner,  upon  payment  of  the  purchase-money,  and  complian(»(» 
with  the  other  terms  of  sale,  if  any,  without  the  filing  and  record- 
ing of  the  affidavits,  qs  prescribed  in  the  last  section  but  one. 
Btit  he  is  not  bound  to  pay  the  purchase-money,  until  the  affi- 
davits, specified  in  that  section,  with  respect  to  the  property 
purchased  by  him,  are  fiJed,  or  delivered  or  tendered  to  him  for 
filing. 

Id.,  S  14.  am'd;  L.  1838,  cb.  206,  {8.    See  {  2386.  ante. 

I  2401.  Coats  allowed. 

The  following  costs,  in  addition  to  the  expenses  specified  in  the 
next  se<*tion,  are  allowed,  in  proceedings  taken  as  prescribed  in 
this  title: 

1.  For  drawing  a  notice  of  sale,  a  notice  of  the  postponement 
of  a  sale,  or  an  affidavit,  made  as  prescribed  in  this  title,  for 
ench  folio,  twenty-five  cents;  for  making  each  necessary  copy 
thereof,  for  each  folio  thirteen  cents. 

2.  For  serving  each  copy  of  the  notice  of  sale,  required  or  e.v- 
pressly  permitted  to  be  served  by  this  title,  and  for  affixing  each 
copy  thereof,  required  to  be  affixed  upon  the  court-house,  as  pre 
scribed  in  this  tit^,  one  dollar. 
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3.  For  superintending  the  sale,  and  attending  to  the  execntioD 
of  the  necessary  papers,  ten  dollars. 

2  R.  S.  652,  S  4,  siibd.  1  and  2  and  part  of  aubd.  3  <2  Edm.  6T2>.  aaa  L. 
1844,  cb.  346,    I  3   (4   Edm.   668). 

t2402.  Expenaes  allowed. 

The  sums  actually  paid  for  the  following  services,  not  exceed- 
ing the  fees  allowed  by  law  for  those  services,  are  allowed  in 
proceedings,  taken  as  prescribed  in  this  title: 

1.  For  publishing  the  notice  of  sale,  and  the  notice  or  notice< 
of  postponement,  if  any,  for  a  period  not  exceeding  twenty-four 
weeks. 

2.  For  the  services  specified  in  section  2390  of  this  act. 

3.  For  recording  the  affidavits;  and  also,  where  the  propertr 
sold  is  situated  in  two  or  more  counties,  for  making  ana  record- 
ing the  necessary  certified  copies  thereof. 

4.  For  necessary  postage  and  searches. 
Id.,  remainder  of  f  4. 

$  2t408.  Taxation  thereof. 

The  costs  and  expenses  must  be  taxed,  upon  notice,  by  the 
clerk  of  the  county  where  the  sale  took  place,  upon  the  request 
and  at  the  expense  of  any  person,  interested  in  the  payment 
thereof.  Each  provision  of  this  act.  relating  to  the  taxation  o) 
costs  in  the  supreme  court,  and  the  review  thereof,  applies  to 
such  a  taxation. 

Id..  I  3,  am'd. 

$  2404.  Sarpluii  money  to  be  paid  into  anpreme  court. 

An  attorney  gr  other  person  who  receives  any  money,  arisuus 
upon  a  sale,  made  as  prescribed  in  this  title,  must,  within  ten 
days  after  he  receives  it,  par  into  the  supreme  court  the  surplnfi. 
exceeding  the  sum  due  and  to  become  due  upon  the  mortgairt. 
and  the  costs  and  expenses  of  the  foreclosure,  in  like  manne**  and 
with  like  effect,  as  if  the  proceedings  to  foreclose  the  mortgage 
were  taken  in  an  action,  brought  in  the  supreme  court,  and  tri- 
able in  the  county  where  the  sale  took  place. 

L.  lHn8,  rh.  804.  |l  1.  2  and  4  (7  Edm.  303);  L.  1870.  eta.  706.  I  1  (7  Bdn. 
770).    See  H  7 AH,  745.  ante.   Sm  aIm  Bolt  64. 

i  240S.  Claimant  of  surplus  money*  to  Hie  petition. 

A  person,  who  had,  at  the  time  of  the  sale»  an  interest  in  or 
lien  upon  the  property  sold,  or  a  part  thereof,  may,  at  any  time 
before  an  order  is  made,  as  prescribed  in  the  next  section  but  one, 
file  in  the  office  of  the  clerk  of  the  county,  where  the  sale  took 
place,  a  petition  stating  the  nature  and  extent  of  his  claim,  and 
praying  for  an  order,  directing  the  payment  to  him  of  the  sur 
plus  money,  or  a  part  thereof. 

Id.,  part  of  I  3,  am'd. 

i  2400.  Application  for  iiurpluM  money. 

A  person  filing  a  petition,  as  prescribed  in  the  last  section,  may. 
after  the  expiration  of  twenty  days  from  the  day  of  sale,  apply 
^o  the  suprome  court,  at  a  torni  held  within  the  judicial  district, 
♦•mbracing  the  county  wher^*  his  petition  is  filed,  for  an  order, 
pursuant  to  the  prayer  of  his  petition.  Notice  of  the  application 
must  be  served,  in  the  manner  prescribed  in  this  act  for  the 
service  of  a  paper  upon  an  attorney  in  an  action,  upon  each  per 
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son,  who  has  filed  a  like  petition,  at  least  eight  days  before  the 
application;  and  also  upon  each  person,  upon  whom  a  notice  of 
sale  was  seryed,  as  shown  in  the  affidavit  of  sale,  or  upon  his 
executor  or  administrator.  But,  if  it  is  shown  to  the  court,  by 
affidavit,  that  service  upon  any  person,  required  to  be  served, 
cannot  be  so  made  with  due  diligence,  notice  may  be  givjcn  to 
him  in  any  manner  which  the  court  directs. 
L.   1868,  ch.  804.  part  of  f  3,  am'd. 

f2407.- Order  for  diatrlbntlon. 

I'pon  the  presentation  of  the  petition,  with  due  proof  of  notice 
for  application,  the  court  must  make  an  order  referring  it  to  a 
suitable  person  to  ascertain  and  report  the  amount  due  to  the 
petitioner,  and  to  each  other  person,  which  is  a  lien  upon  the 
fiurpIuB  money;  and  the  priorities  of  the  several  liens  thereupon. 
I'pon  the  coming  in  and  confirmation  of  the  referee's  report,  the 
court  mtist  make  such  an  order,  for  the  distribution  of  the  sur- 
plus money,  as  justice  requires. 

Id.,   romalndor  of  |  3,  am'd. 

f   244>8.    [Am'd»  1916.]     Limitation  of  la«t  foar  sections. 

The  last  four  sections  do  not  apply  to  surplus  money,  arising 
np«>u  the  sale  of  real  property,  of  which  a  decedent  di<»d  seized 
where  letters  testamentary  or  letters  of  administration,  upon  the 
decedent*s  estate,  were,  within  two  years  before  the  sale,  issued 
from  a  surrogate's  court  within  the  state,  having  jurindiction  to 
issue  them. 

U   1867,  eh.  058  (7  Edm.   142)  ;  L.  1870,  ch.  170   (7  Rdm.  6C4)  ;   L.   1871, 
eh.  834   (9  Edm.  21(n.     Am'd  by  L.  1015.  ch.  62U.  in  effect  May  14.  1915. 

f  2S408a.    [Added,     lOOO.l       Delivery    of    certain     aflldavlts 
to  parcltaser. 

Each  county  clerk  and  register  in  this  state,  in  whose  office, 
affidavits  in  foreclosure  of  mortgages  by  advertisement,  or  the 
certified  copies  thereof,  have  been  or  shall  be  filed  and  recorded 
pursuant  to  the  provisions  of  this  title  is  hereby  authorized  to 
deliver  the  same  to  the  purchaser  of  the  mortgaged  property  on 
the  foreclosure  sale,  and  such  purchaser  shall  be  entitled  to  Hiu-h 
delivery. 

Added    by    L.    1909,    ch.    65.      DoriTatlon  —  L.    1900,    ch.    223,    |    1.      See 
note   16  of  noten  of  Board  of  Statutory  ConHolidatlon  at  end  of  code. 

f  2409.    [Am*d,   1882.1     Application    of   this    title    to   mort- 
ffajres  of  the  State. 

This  title  does  not  affect   any   provision   of  law,   inconsistent 
therewith,  especially  relating  to  the  foreclosure  of  mortgages  to 
the  ptHjpIe  of  the  State,  or  to  the  commissioners  for  loaning  cer- 
tain moneys  of  the  United  States. 
Section  15  of  port  3.  ch.  8.  tit.  15.  R.  S.,  am'd. 
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TITLE  X.* 

Proceeding  to  change  the  name  of  an  indiyldaal  or 

corporation. 

Sec.  2410.  Petition  by  IndiTldual. 

2411.  Petition  by  corporation. 

2412.  ContentD  of  petition. 

2413.  Notice  of  prpRentatlon   of  petitlob. 

2414.  Order. 

2415.  When  change  to  take  elTect. 

2410.  Substitution  of  new  name  iu  iiendlny  action  or  prooeedinf; 

2417.  Reports   by  clerss   to  state  officers. 

2418.  [Repealed.] 

I  2410.   rAm'd,  1805.1      Petition   hy  flndivldual. 

A  petition  for  leave  to  assume  aoutber  name  may  be  made  by 
a  resident  of  the  stale  to  the  county  court  of  the  county  iu 
which  he  resides,  or,  if  he  resides  in  the  city  of  New  York, 
either  to  the  supreme  court,  or  to  the  city  court  of  New  York. 
The  petition  of  an  infant  shall  be  made  by  his  general  guardian, 
or  by  the  iruardian  of  his  person,  or  by  hi0  next  friend. 

L.    1896,    ch.    046. 

I  2411.  [Het>ealed  by  L.  1909.  ch.  28.  See  Conaolidated  Laws 
tit.  General  Corporation  Lkw,  §60.] 

I   2412.    TAmNI.   190».1      Contontn   of   petition. 

The  petit-ion  must  b(»  in  writinj?,  signed  by  the  petitioner  and 
verified  in  like  manner  us  a  pleadinj:  in  a  court  of  rei^ord,  and 
must  specify  the  Kr<>u"ds  of  the  application,  the  name,  aye  and 
resilience  of  the  individual  whose  name  is  proposed  to  be 
changed,  and  the  name  which  he  proposes  to  assume. 

AnjcndtHl  by  L.  1900,  ch.  05.  Also  partly  ri-iiealed  hy  L.  1909.  c-h.  2S. 
Sec  Consolidated  Law8,  tit.  Gencrnl  Ciiriwratlon  Ijiw.  |  61,  See  note  6S  of 
notes  of  Board  of  Statutory  ronxolidatlon  at  end  of  code. 

f  241  a.  fAm*d,  1H»4.  1SMI1,  lfN>4,  19041,  1909.]  Notice  of 
prenentatlon  of  iietltlon. 

It  the  petition  be  to  change  the  name  of  an  infant,  and  is 
made  by  the  infant's  next  friend,  notice  of  the  time  and  place 
when  and  where  the  petition  will  be  prt^f«ented  must  In*  served 
upon  the  father,  or  if  h«  is  dead  or  cannot  be  found,  upon  the 
mother,  or  it  both  are  derd  or  cannot  be  found,  upon  the  gen- 
eral guardian  or  guardian  <  f  the  jjorson   of  the  infant,  in  Ul» 
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maimer  as  a  notice  of  a  motioD  upon  an  attorney  in  an  action, 
unless  it  appears  to  the  satisfaction  of  the  court  that  the  infant 
has  no  father  or  mother,  or  that  both  reside  without  the  state 
or  cannot  be  found,  and  that  he  has  no  guardian  residing 
within  this  state,  in  which  case  the  court  may  dispense  with 
notice  or  require  notice  to  be  giren  to  such  persons  and  in  such 
manner  as  the  court  thinicH  proper. 

Is.  1894.  ch.  264;  F^  1901,  oh.  374;  L.  1904,  ch.  110;  L.  1906,  oh.  89. 
Amended  by  L.  1909,  oh.  tt'K  Also  partly  reiM>ule<I  by  L.  1909,  ch.  28. 
8(>**  TonMlldated  Tawh.  tit.  General  (Corporation  I^w,  i  62.  See  note  08  of 
note«  of  Board  of  Statutory  Conaolidatlon  at  end  of  code. 


•      I  2414.    [Am'd,  1H8S,   1IM)1,  1009.1      Order. 

If  the  court  to  which  the  petition  is  presented  is  satisfied 
thereby,  or  by  the  atttdavit  and  certificate  presented  therewith, 
that  the  petition  is  true,  and  that  there  is  dd  reasonable  ob- 
je<.*tiou  to  the  change  of  name  proposed,  and  if  the  iM'tition  be  to 
change  the  name  of  an  infant,  tliat  the  intere.sts  of  the  infant 
will  Ih'  substantially  promoted  l)y  thi>  change,  the  court  shall 
make  an  order  authorizing  the  petitioner  tt)  assume  the  name 
prup<*sed  on  a  day  spei-ified  therein,  not  less  thai  thirty  days 
after  the  entry  of  the  order.  The  order  shall  be  directed  to  be 
enterini  and  the  |»apers  on  which  it  was  granted  to  be  filed 
within  ten  days  thereafter  in  the  clerk's  «>t!lce  of  the  county  in 
whi<'h  the  petitioner  resides  if  he  be  an  individual,  or  in  the 
office  (»f  the  clerk  of  the  city  court  of  New  York  if  the  order  be 
made  by  that  court.  Such  order  shall  also  dire<'t  the  publica- 
tion, within  ten  days  after  the  entry  thereof  of  a  cop>  thereof 
in  a  <I«»signated  newspaper,  in  the  county  in  which  the  tirder  is 
dirwted  to  be  entered,  at  least  once. 

L.  1S9."».  ih.  046:  I>.  1901.  rh.  :174.  Anieiulod  l»y  1..  1909.  oh.  6.5.  \iso 
partly  rf>|>eale(l  by  L.  1909.  ohK.  16  and  2^.  S4><>  CouH/Mldiited  Lawx,  tits, 
rminty  I-aw,  I  161.  CSenoral  roriMjraHou  l4iw.  |  63.  ^-^et  »?te  68  of  notea 
of    Board   of  Staiiilory   ('on.solidatlon   at  end  of   code. 


I   241.%.    [Am*d,   1N»4,    IfNm.)      When   clifiKir'    in   tMke    effect. 

If  the  order  shall  W  fully  complied  with,  and  within  forty 
days  after  the  making  of  the  order,  an  affidavit  of  the  publica- 
tion thereof  shall  l)e  filed  and  recorded  in  the  office  in  which  the 
order  is  entered,  and  in  each  offl<'e  in  which  certified  c«)pies 
theri»of  are  required  to  be  filed,  if  any,  the  petitioner  shall,  on 
and  after  the  day  specified  for  that  purpose  in  the  order,  be 
known  by  the  name  which  is  thereby  authorized  to  be  assumed, 
and  by  no  other  name. 

U     1894.    oh.    264.       Amended    by    L.    1909.    oh.    6.5.       Also    repealed    by    L. 
1909.    ch.    28.       See  ronmilldateil    Ijiw*.    tit.    General   rorixjratiim    Law.    |   64. 
note  68  of  notea  of  Board  of  Statutory  ronKolidatlon  at  end  of  oude. 
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I  2410.  [Repealed  bj  L.  1909.  ch.  28.  See  Consolidated  Laws, 
tit.  General  Corporation  Law,  §  65.] 

I  2417.  [Repealed  by  L.  1909.  chs.  23,  35  and  417.  See  Con- 
solidated LawH.  tits.  Executive  Law,  §  34,  Judiciary  Law,  |  254, 
County  Law,  |  161.] 

S  241M.  [Apparently  dropped;  covered  by  section  2417;  also 
repealed,  L.  1895,  ch.  946.J 
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TITIiE  XI. 
Frooeedings  for  the  voluntary  dissolution  of  a  corporation. 

9cc.  2419.  When  a  majority  of  dlrecton,  etc.,  may  petition  for  dletolutlOB. 
!M20.  Id.;  when  they  are  equally  dlrided. 

2421.  CoQteDta  of  petition. 

2422.  Affldarlt  to  be  annexed. 

2423.  Presentation  of  petition,  etc.     Order. 

2424.  Order  to  be  published. 

2425.  Id.;  to  be  aerved  on  creditori  and  atoekhoUtoll. 
'242r..  Hearing. 

2427.  Id.;  original  papers  may  be  need. 

2428.  Application  for  final  order. 
•M29.  Final  order. 

2430.  Certain  sales,  etc.,  mid. 

2431.  Certain  corporations  excepted  from  tbil  tltlau 
2431a.  Commlmions  of  recetrer. 

2431b.  Final    accounting. 

If  2^io-2431b.  [Repealed  by  L.  1909,  eh.  28.  See  Consoli- 
dated Laws,  tit.  General  Corporation  Law,  §§  170-182,  184-195, 
idOS  and  277.] 
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TJThE  XII. 
Proooediags  sttpplementary  to  an  ezeoution  againat  property 

iUrucie  :.  Proceedings   to    compel  an   examination  of   the   jndgmeflt  debtii; 
and  of  his  debtor  or  bailee. 
2.  The  receiver. 

ARTICLE  FIRST. 

Proceedings  to  c^nnpel  an  examination  of  tJie  judgment  debtor ^  and  tf 

his  debtor  or  bailee. 

Sec.  2432.  The  different  remedies  under  this  title. 

2435.  Nature  of  the  remedies.    Review  of  orders. 
34S4.  What  Judge  may  entertain  the  proceedings. 

2499.  Order  to  examine  debtor  after  return  of  execution. 

2436.  Id.;  before  return  of  execution. 
2487.  Warrant  of  arrest  instead  of  order. 
2498.  Id.;  after  the  order  has  been  made. 
2438.  Warrant ;  how  vacated,  etc. 

2440.  Undertaking  may  be  required,  etc. 

2441.  Order  to  examine  perBon  having  property,  etc..  of  judgment  debtor. 

2443.  iiither  order  may  require  attendance  before  a  referee. 
2448.  Reference  may  be  ordered  at  any  time. 

2444.  Proceedings  uixin  examination  ;  adjournment. 

2445.  Referee  to  be  sworn. 

2446.  Order  permitting  person  Indebted  to  pay  debt  to  sheriff. 

2447.  Order  requiring  delivery  of  money  or  property  to  sheriff  or  reodTsr. 

2448.  Duty  of  the  sheriff. 

2449.  How  money  or  property  applied  to  pay  the  judgment. 
24fiO.  Balance  to  be  paid  <ir  delivered  to  Judgment  debtor,  etc 
2491.  Judge  may  enjoin  transfer,  etc.,  of  property. 

2452.  Mode  of  service  of  certain  orders. 

2453.  Service  of  a  warrant. 

'  24M.  How  proceedings  discontinued  or  dismissed. 
24S$.  Costs  to  Judgment  creditor. 
2456.  Id.;  to  Judgment  debtor,  etc. 
3457.  Disobedience  to  order  ;  how  punished. 

2458.  Upon  what  Judgment,  and  to  what  county,  the  execnUoa  mut  ha^s 

2459.  In  what  county  Judgment  debtor,  hls'ballee,  etc..  must  attend. 

2460.  No  person  excused  from  anKwerlog  on  the  ground  of  fraud. 

2461.  Proceedings  where  Judemont  Is*  against  Joint  debtr^rs. 

24iSl.  Proct'i'dings  commencod  Iwfore  one  Judge  may  be  continue^  bef«r« 

11  not  her. 
2463.  Wliat  proi)erty  cannot  be  reached. 

I  ft48S.  [4m*d,  1806.]    Th«  different  remedlea  under  this  title. 

This  title  provides  for  three  distinct  remedies,  as  follows: 

1.  An  order  mndo  or  a  warrant  issued  against  a  judgment  debtor, 
liter  return  of  an  exccutiou. 

3.  An  order  made,  or  a  warrant  issued  against  a  j  udginent  debtor, 
titer  the  issuing  and  heforc  the  return  of  an  execution. 

3.  An  order,  made  after  the  issuing,  and  either  before  or  after  the 
eturn,  of  an  execution,  against  the  person  who  has  property  of  m 
judgment  debtor,  or  is  indebtcni  to  him. 

The  proceedings  under  subdivision  third  of  this  section,  may  l* 
D\irsued  either  alone  or  simultaneously  with  the  proceedmr 
under  subdivision  first  or  subdivision  second.  The  party  to  whon 
costs  are  awarded  in  a  special  proceedine  shall  be  entitled  to 
the  same  remedies  under  this  title,  under  the  same  circumstgnces. 
as  near  as  may  he.  as  a  judgment  creditor.    And  for  the  punwfltt 
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oj.  this  title,  the  party  to  whom  aoch  coats  are  awarded  ahall  be 
deemed  a  judgment  creditor,  and  the  party  against  whom  they 
are  awarded  shall  be  deemed  a  judgment  debtor. 

r..  ]88e.  cb.  176.      In  effect    September  1.  1886.   See  Tax  L.,  §  200. 

§  2438.  Ifatvre  ot  the  remedies.     Review  of  orden. 
£ach  of  those  remedies  is  a  special  proceeding.    But  an  order, 
made  in  the  course  thereof,  can  be  reviewed  only  as  follows: 

1.  An  order,  made  by  a  judge,  out  of  court,  may  be  vacated  or 
modified  by  the  judge  who  made  it,  as  if  it  was  made  in  an  action; 
or  it,  or  the  order  of  the  judge  vacating  or  modifying  it,  may  be 
vacated  or  modified,  upon  motion,  by  the  court  out  of  which  the 
execution  was  issued. 

2.  Where  the  execution  was  issued  out  of  a  county  court,  an 
iippeal  from  an  order,  made  in  the  course  of  the  proceedings, 
may  be  taken  in  like  maimer,  as  if  the  order  was  made  in  an 
pction  brought  in  the  same  court. 

f  3484.  rAm'd,  18d6,  1897,  1911.]  IVhat  Jndflre  may  en- 
tertain   tlie    proceedinir- 

Either  special  proceedings  may  be  instituted  before  a  judge  of 
the  court,  out  of  which,  or  the  county  judge,  the  special  county 
judge,  or  the  special  surrogate,  of  the  county  to  which  the  exe- 
cution was  issued,  or  where  it  was  issued  to  the  city  and  county 
of  New  York,  from  a  court  other  than  the  city  court  of  that  city, 
before  a  justice  of  the  supreme  court  for  that  city  and  county. 
Where  the  execution  was  issued  out  of  a  court  other  than  the 
supreme  court,  and  it  is  shown  by  affidavit  that  each  of  the 
judges  before  'Whom  the  special  proceedings  might  be  instituted, 
as  prescribed  by  this  section,  is  absent  from  the  county,  or  for 
any  reason,  unable  or  disqualified  to  act,  the  special  proceedings 
may  be  instituted  before  a  justice  of  the  supreme  court.  In  that 
case,  if  he  does  not  reside  within  the  judicial  district  embracing 
the  county  to  which  the  execution  was  issued,  the  order  made 
or  warrants  issued  bjr  him  must  be  returnable  to  a  justice  of  the 
supreme  court,  residing  in  that  district,  or  the  county  judge,  or 
th^  special  judge,  or  special  surrogate,  or  that  of  an  adjoining 
county,  as  directed  in  the  order  or  warrant.  Where  the  judg- 
ment upon  which  the  execution  was  issued  was  recovered  in  a 
municipal  court  of  the  city  of  New  York,  either  special  proceed- 
ing shall  be  instituted  before  a  justice  of  the  city  court  of  tne 
city  of  New  York. 

Co.  Proc..  {  292.  am'd;  L.  1895,  cb.  046;  L.  1887,  cb.  476;  U  191]«  cbs. 
558,  Ml.  In  effect  Sept.   1.  1911. 

I  248S.  [Am'd,  1996.]  Order  to  examine  debtor  atter  re« 
tvra  of  exoontion* 

At  any  time  within  ten  years  after  the  return,  wholly  or  partly 
unsatisfied,  of  an  execution  against  property,  issued  upon  a  judg- 
ment, as  prescribed  in  section  2468  of  this  act,  or,  in  case  of  an 
order,  issued  in  the  same  manner  so  far  as  the  provisions  of 
said  section  can  be  applied  in  substance,  the  creditor  under  such 
judgment  or  order,  upon  proof  of  the  facts,  by  affidavit  or  other 
competent  written  evidence,  is  entitled  to  an  order,  requiring 
the  debtor  under  the  judgment  or  order,  to  attend  and  be  exam- 
ined concerning  his  property,  at  a  time  and  place  specified  *n  the 
order. 

Id.,  I  292:  ;^.  1886,  cb.  176.    In  effect  September  1,  1806.      See  Q  9408,  pc*t« 

I  2486.  Id.;  before  return  of  execution. 

At  any  time  after  the  issuing  uf  an  execution  against  property, 
as  prescribetl  in  section  2-158  of  this  act,  and  before  the  return 
thereof,  t*"^  unlgnieut  creditor,  -upon  proof,  by  affidavit,  or  other 

31  ,    uua 
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competent  written  evidence,  that  the  judgment  debtor  has  prop- 
erty, which  he  unjustly  refuses  to  apply  towards  the  satisfactioD 
of  the  judgment,  is  entitled  to  an  order,  requiring  the  judgment 
debtor  to  attend  and  be  examined  concerning  his  property,  at  a 
time  and  place  specified  in  the  order. 
Go.   Proc.,   f  282,   subd.   2. 

I  2487.  "Warrmwit  of  «,rreat  Inntead  of  order. 

Upon  proof  entitling  a  judgment  creditor  to  an  order,  under 
either  of  the  last  two  sections;  and  also  proof,  by  affidavit,  to 
the  satisfaction  of  the  judge,  that  there  is  danger  that  the  judg- 
ment debtor  will  leave  the  State,  or  conceal  himself,  and  that 
there  is  reason  to  believe  that  he  has  property,  which  he  un- 
justly refuses  to  apply  to  the  payment  of  the  judgment;  the 
judge  may,  instead  of  making  an  order,  issue  a  warrant  under 
his  hand,  reciting  the  facts  and  requiring  the  sheriflf  of  any  county, 
where  the  judgment  debtor  may  be  found,  to  arrest  him,  and 
bring  him  before  the  same  judge,  or  before  another  judge,  if 
the  case  is  one  where  the  warrant  must  be  returnable  to  an- 
other  judge. 
Id.,  I  282,  iQbd.  4.  am'd. 

I  2488.  Id.  I  after  tlie  order  I&aa  been  made. 

Where  the  facts,  specified  in  the  last  section,  are  made  to  ap- 
pear, as  therein  stated,  at  any  time  after  the  making  of  on  order, 
requiring  the  judgment  debtor  to  attend  and  be  examined,  and 
before  the  close  of  his  examination,  the  judge  may*  issue  a  war- 
rant, as  therein  prescribed;  and,  if  necessary,  may  direct  the 
adjournment,  or,  if  the  return  day  of  the  order  has  elapsed,  the 
continuance  of  the  proceedings  under  the  order,  until  after  the 
return  of  the  warrant,  and  his  decision  thereupon. 

I  2489.  "Warranti  bovr  -raeated,  etc. 

A  warrant,  issued  as  prescribed  in  the  last  two  sections,  may 
be  vacated  or  modified,  as  prescribed  in  section  2433  of  this  act, 
with  respect  to  an  order. 

I  2440.  Undertaking  may  be  requlredy  eto. 

Where  a  judgment  debtor  has  been  arrested  and  brought  be- 
fore a  judge,  by  virtue  of  a  warrant,  issued  as  prescribed  in  thia 
article;  and  it  appears  to  the  satisfaction  of  the  judge,  from  his 
examination,  or  other  proof,  that  there  is  danger  that  he  will 
leave  the  State,  or  conceal  himself,  and  that  he  has  proper^, 
which  he  has  unjustly  refused  to  apply  to  the  satisfaction  of  the 
judgment:  the  judge  may  make  an  order,  requiring  him  to  give 
an  undertaking,  with  one  or  more  sureties,  in  a  sum  fixed  and 
within  a  time  specified  in  the  order,  to  the  effect,  that  he  will, 
from  time  to  time,  as  the  judge  directs,  attend  before  the  judge, 
or  before  a  referee,  appointed  or  to  be  appointed  in  the  proceed- 
ings: and  that  he  will  not,  until  discharged  from  arrest  by  vlrtae 
of  the  warrant,  dispose  of  any  of  his  property,  which  is  not  ex- 
empted from  seizure  by  section  2463  of  this  act.  If  he  fails  to 
comply  with  the  order,  the  judge  must  forthwith,  by  warrant, 
comn)it  him  to  prison,  there  to  remain  until  the  close  of  the 
examination,  or  the  giving  of  the  required  undertaking;  eicept 
that  the  judge  may  direct  the  sheriff  to  produce  him,  from  tim« 
to  time,  as  required  in  the  course  of  the  proceedings. 

Oo.  Pioc.,  part  of  f  292,  lubd.  4,  am'd. 


I    2441.  Order  to  examine  person  haTlnfr  propertT*   eto.« 
o#    Jvdirment   debtor. 

Upon  proof,  by  afl5davit;  or  other  competent  written  evidence, 
to  the  satisfaction  of  the  judge,  that  an  execution  against  prop- 
erty has  been  issued,  as  prescribed  in  section  2458  of  this  act, 
axid  either  that  it  has  been  returned  wholly  or  partly  unsatis- 
fied, or  that  it  has  not  been  returned;  and  also  that  any  per- 
son or  corporation  has  personal  property  of  the  judgment  debtor, 
exceeding  ten  dollars  in  value,  or  is  indebted  to  him  in  a  sum 
exceeding  ten  dollars;  the  judgment  creditor  is  entitled  to  an  order, 
requiring  that  person  or  coriwration  to  attend  and  be  examined 
concerning  the  debt,  or  other  property,  at  a  time  and  place  speci- 
fied in  the  order.  The  judge  may,  in  his  discretion,  require  no- 
tice of  the  subsequent  proceedings  to  be  given  to  the  judgment 
debtor,  in  &n«h  a  manner  as  he  deems  just.  But  a  receiver  shall 
not  be  appointed  without  such  a  notice,  except  as  otherwise  pre- 
scribed in  article  second  of  this  title. 

Go.  Proc.,  f  294.    See  f  2458,  poet. 

§    2442.  EUther  order  may   reQulre   attendanee  Itefore   m 


An  order,  requiring  a  person  to  attend  and  be  examined,  made 
pursuant  to  any  provision  of  this  article,  must  require  him  so 
to  attend  and  be  examined,  either  before  the  judge  to  whom  the- 
order  is  returnable,  or  before  a  referee  designated  therein. 
Where  the  examination  is  taken  before  a  referee,  he  must  cer- 
tify, to  the  judge  to  whom  the  order  is  returnable,  all  the  evi- 
dence and  the  other  proceedings  taken  before  him. 

Id.,  i  296. 

S  2448.  Reference  may  be  ordered  at  any  time. 

At  any  stage  of  tho  proceedings,  the  judge  to  whom  the  order 
Is  returnable  may,  in  nis  discretion,  make  an  order,  directing 
that  any  other  examination,  or  testimony,  be  taken  by,  or  that  a 
question  arising  ho  referred  to,  a  referee,  designated  in  the  ordor. 
Where  a  question  is  so  referred,  the  referee  may  be  directed  to 
report  either  the  evidence  or  the  facts. 

Id.,  f  300. 

I  2444.  Proeeedlnars  npon  examination |  adjournment. 

Upon  an  examination  under  this  article,  each  answer  of  a 
par^  or  witness  examinee!  must  be  under  oath.  A  corporation 
must  attend  by,  and  answer  under  the  oath  of,  an  officer  thereof; 
and  the  judge  may,  in  his  discretion,  specify  the  officer.  Either 
party  may  be  examined  as  a  witness,  in  his  own  behalf,  a'nd 
may  produce  and  examine  other  witnesses,  as  upon  the  trial  of 
an  action.  The  judge  or  referee  may  adjourn  any  proceedings, 
under  this  article,  from  time  to  time,  as  he  thinks  proper. 

Sabetltnted  for  Co.  Proc.,  S8  292  and  296,  or  such  parte  thereof  as  relate  to 
examinatlooe.  < 

f  2446.  Referee  to  be  s^fForn. 

Unless  the  parties  expressly  waive  the  referee's  oath,  a  ref- 
eree, appointed  as  prescribed  in  this  article,  must,  before  enter- 
ing upon  an  examination,  or  taking  testimony,  Riibscribe  and  take 
an  oath,  that  he  will  faithfully  and  fairly  discharge  his  duty 
open  the  reference,  and  make  a  just  and  true  report,  according 

oo;> 
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to  the  best  of  his  understanding.    The  oath  may  be  adninisterei 
by  an  officer  designated  in  section  842  of  this  act,  aftd  miut  be 
returned  to  the  judge,  with  the  report  or  testimony. 
See  I  1016,  ante. 

I  2S446.  Order  permitting  person  indebted  to  pay  debt  to 
•Iteriiff. 

At  any  time  after  the  commencement  of  a  special  proceeding, 
authorized  by  this  article,  and  before  the  appointment  of  a  re- 
ceiver therein,  or  the  extension  of  a  receivership  thereto,  the 
judge,  by  whom  the  order  or  warrant  was  granted,  or  to  whom 
it  is  returnable,  may,  in  his  discretion,  upon  proof,  by  affidavit, 
to  his  satisfaction,  that  a  person  or  corporation  is  indebted  to  the 
judgment  debtor,  and  uoon  such  a  notice,  given  to  such  persons, 
as  he  deems  just,  or  without  notice,  make  an  order,  permitting 
the  person  or  corporation,  to  pay  to  a  sherifif,  designated  in  the 
order,  a  sum,  on  account  of  the  alleged  indebtedness,  not  exceed- 
ing the  sum  which  will  satisfy  the  execution.  A  payment  thus 
made  is,  to  the  extent  thereof,  a  discharge  of  the  indebtedness, 
except  as  against  a  transferee  from  the  judgment  debtor,  ii« 
good  faith  and  for  a  valuable  consideration,  of  whose  rights  the 
person  or  corporation  had  actual  or  constructive  notice,  when  the 
payment  was  made. 

Go.  Proc.,  §  283,  am'd. 

9  2447.  Order  reanirinv  delivery  of  money  or  property  te 
•herllf  or  receiver. 

Where  it  appears,  from  the  examination  or  testimony  taken  ia 
a  special  proceeding  authorized  by  this  article,  that  the  jndgmeDt 
debtor  has,  in  his  possession  or  under  his  control,  money  or  other 
personal  property,  belonging  to  him;,  or  that  one  or  more  articles 
of  personal  property,  capable  of  delivery,  his  right  to  the  posses- 
sion whereof  is  not  substantially  disputed,  are  in  the  possessioo 
or  under  the  control  of  another  person;  the  judge,  by  whom  the 
order  or  warrant  was  granted,  or  to  whom  it  is  returnable,  may, 
in  his  discretion,  and  upon  such  a  notice,  given  to  such  persons, 
as  he  deems  just,  or  without  notice,  make  an  order,  directing 
the  judgment  debtor,  or  other  person,  immediately  to  pay  the 
money,  or  deliver  the  articles  of  personal  property,  to  a  sheriff, 
designated  in  the  order,  unless  a  receiver  has  been  appointed,  or 
a  receivership  has  been  extended  to  the  special  proceeding,  and 
in  that  case  to  the  receiver. 

Substituted  for  Go.  Proc.,  |  287. 

I  2448.  Dnty  of  th^  aberiH. 

If  the  sheriff,  to  whom  money  is  paid,  or  other  property  h  de> 
livered,  pursuant  to  an  order  made  as  prescribed  in  either  of  the 
last  two  sections,  does  not  then  hold  an  execution  upon  the 
judgment  against  the  property  of  the  judgment  debtor,  he  has 
the  same  rights  and  powers,  and  is  subject  to  the  same  duties 
and  liabilities,  with  respect  to  the  money  or  property,  as  if  the 
money  had  been  collected,  or  the  property  had  been  levied  upon 
by  him,  by  virtue  of  such  an  execution;  except  as  otherwise  jo^ 
scribed  in  the  next  section. 

Co.  Proc.,  S  28T.  ^^^^ 
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S440.  [Am'dy  1882.]    Ho^r  money  or  pvoportr  applied  to 
pax    the  J«dmneBt. 

After  a  receiver  has  oeen  appointed,  or  a  receivership  has  been 
extended  to  the  special  proceeding,  the  judge  must,  by  ordor, 
direct  the  sheriff  to  pay  the  money  or  the  proceeds  of  the  pi*op- 
erty,  deducting  his  fees,  to  the  receiver r  or,  if  the  case  ho  re- 
quires, to  deliver  to  the  receiver  the  property  in  his  hands.  But 
if  it  np  pears,  to  the  satisfaction  of  the  judge,  that  an  order,  ap- 
pointing a  receiver  or  extending  a  receivership,  is  not  necessary,  he 
may  by  an  order  reciting  that  fact,  direct  the  sheriff  to  apply  the 
money  so  paid,  or  the  proceeds  of  the  property  so  delivered,  ui)on 
an  execution  in  favor  of  the  judgment  creditor,  issued  either  be- 
fore or  after  the  payment  or  delivery  to  the  sheriff;  and  a  re- 
ceiver, appointed  pursuant  to  the  provisions  of  this  article,  may, 
on  leave  of  a  judge  having  power  to  appoint  such  receiver,  lease 
the  real  property  that  shall  come  into  liis  possession  for  such  time 
as  shall  be  necessary  to  realize  moneys  sufficient  to  satisfy  the 
judgment,  with  interest  thereon  and  costs  of  the  special  pro- 
ceeding. 

Oo.   Pntc..  H  SXn  uDd  208;  L.  1802,  ch.  282. 

I  84S0.  Balance  to  be  paid  or  delivered  to  Jadvment  deb- 
tor, etc* 

Where  money  is  paid,  or  property  is  delivered,  as  prescribed  in 
the  last  four  sections,  and  afterwards  the  special  proceeding  is 
discontinued  or  dismissed;  or -the  judgment  Is  satisfied,  without 
resorting  to  that  money  or  property;  or  a  balance  of  the  money, 
or  of  the  proceeds  of  the  property,  or  a  part  of  the  property, 
remains  in  the  sheriff's  or  the  receiver's  hands,  after  satisfying 
the  judgment;  and  the  costs  and  expenses  of  the  special  pro- 
ceeding; the  judge  must  make  an  order,  directing  the  sheriff  or 
receiver  to  pay  the  money,  or  deliver  the  property,  so  remaining 
in  his  hands,  to  the  judgment  debtor,  or  to  such  other  person  as 
appears  to  be  entitled  thereto,  upon  payment  of  his  fees  and  all 
other  sums  legally  chargeable  against  the  same. 

§  24IS1.  Jndflre  mar  enjoin  transfer,  etc,  of  proper cy« 

The  judge  by  whom  the  order  or  warrant  was  granted,  or  to 
whom  it  is  returnable,  may  make  an  injunction  order,  restrain- 
ing any  person  or  corporation,  whether  a  party  or  not  a  party  to 
the  special  proceeding,  from  making  or  suffering  any  transfer  or 
other  disposition  of,  or  interference  with,  the  property  of  the 
judgment  debtor,  or  the  property  or  debt,  concerning  which  any 
person  is  required  to  attend  and  be  examined  until  further  di- 
rection in  the  premises.  Such  an  injunction  order  may  be  made 
simultaneously  with  the  order  or  warrant,  by  which  the  special 
proceeding  is  instituted,  and  upon  the  same  papers;  or  after- 
wards, upon  an  affidavit,  showing  sufficient  grounds  therofor. 
The  judge  or  the  court  may,  as  a  condition  of  granting  an  appli- 
cntion  to  vacate  or  modify  the  injunciion  order,  require  the 
applicant  to  give  security,  in  such  a  sum  and  in  such  a  manner 
as  justice  requires. 

Co.  Ptoc.,  H  298  and  299.  am'd. 

I  246S.  Mode  of  service  of  certain  orders. 

An  injunction  order,  or  an  order  requiring  a  person  to  attend 
and  be  examined,  made  as  prescribed  in  this  article,  must  be 
served  as  follows: 
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1.  The  original  order,  under  the  hand  of  the  judge  making  it. 
must  be  exhibited  to  the  person  to  be  served. 

2.  A  copy  tliereofy  and  of  the  affidaTit  upon  which  it  was  inj\de, 
must  be  delivered  to  him. 

Service  upon  a  corporation  is  sufficient  if  made  upon  an  officer, 
to  whom  a  copy  of  a  summons  must  be  delivered,  where  &  sric- 
mons  is  personally  served  upon  the  corporation;  unless  the  officer 
is  specially  designated  by  the  judge,  as  prescribed  in  section  2444 
of  this  act. 

Based  on  2  R.  S.  401,  S  44  (2  Edm.  417). 

f  2453*  Service  of  a  warrant. 

The  sheriff,  when  he  arrests  a  judgment  debtor  by  virtue  of  a 
warrant,  issued  as  prescribed  in  this  article,  must  deliver  to  him 
Q.  copy  of  the  warrant,  and  of  the  affidavit  upon  which  it  was 
granted. 

f  2S464.  How  proceedluK*  dincouttuued  or  disiniaved. 

A  special  proceeding,  instituted  as  prescribed  in  this  article, 
may  be  discontinued  at  any  time,  upon  such  terms  as  justice 
requires,  by  an  order  of  the  judge,  made  upon  the  applicutiou 
of  the  judgment  creditor.  Where  the  judgment  creditor  udi¥«- 
sonably  neglects  or  delays  to  proceed,  or  where  it  appears  thai  hu 
judgment  has  been  satisfied,  his  proceedings  may  be  dismissr^i. 
upon  like  terms,  by  a  like  order,  made  upon  the  application  vl 
the  judgment  debtor,  or  of  the  plaintiff  in  a  judgment  creditor's 
action  against  the  debtor,  or  of  a  judgment  creditor  who  hiii» 
instituted  either  of  the  special  proceedings  authorized  by  thi« 
article.  Where  an  order  appointing  a  receiver,  or  extending  i 
receivership,  has  been  made,  in  the  course  of  the  special  pro- 
ceeding, notice  of  the  amplication  for  an  order  specified  in  this 
section,  must  be  given,  in  such  a  manner  as  the  judge  deem* 
proper,  to  all  persons  interested  in  the  receivership,  as  far  is 
they  can  conveniently  be  ascertained. 

S  2455.  Coats  to  Jadgrment  creditor. 

The  judge  may  make  an  order  tillowing  to  the  judgment  creditor 
a  fixed  sum,  as  costs,  consisting  of  his  witnesses'  fees  and  other 
disbursements,  and  of  a  sum,  in  addition  thereto,  not  exceetliofi 
thirty  dollars;  and  directing  the  payment  thereof  out  of  any 
money  which  has  come,  or  may  come,  to  the  hands  of  the 
receiver,  or  of  the  sheriff;  or,  within  a  time  specified  in  the 
order,  by  thr  judgment  debtor,  or  other  person  against  whom 
the  special  proceeding  is  instituted. 

Ck).  Proc,  9  30J,  In  part.  am'd. 

S  2450.  Id.t  to  Jndarmont  debtor,  etc. 

Where  the  judgment  debtor,  or  other  person  against  whom  thf 
special  proceeding  is  instituted,  hns  lKH?n  examined  and  property, 
applicable  to  the  payment  of  the  judgment,  has  not  been  dlscoT- 
ered  in  the  course  of  the  special  proceeding,  the  judge  may 
make  an  order,  allowing  him  a  like  sum  as  costs;  and  diroctinK 
the  payment  thereof,  within  a  time  specified  in  the  order,  by 
the  judgment  creditor:  or,  except  where  it  is  allowed  to  the 
judgment  debtor,  out  of  any  money  which  hos  come,  or  ijuj 
come,  to  the  hands  of  the  receiver  or  of  the  sheriff. 

Id.,  I  801.  In  part,  am'd. 
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I    2-407.   (Ain'd,   1011].      Disobedience   to   order t   ho^r  dub- 

A  person  who  refuses,  or  withont  snflScient  ezcnse  neglects, 
to  obey  an  order  of  a  judge  or  referee,  made  pursuant  to  the 
la»t  two  sections,  or  to  any  other  provision  of  this  article,  and 
duly  served  upon  him,  or  an  oral  direction,  given  directly  to 
him  by  a  judge  or  referee,  in  the  course  of  the  special  proceed- 
iDfirs;  or  to  attend  before  a  judge  or  referee,  according  to  the  com- 
mand of  a  subpoena,  duly  served  upon  him,  may  be  punished  by 
the  judge  of  or  by  the  court  out  of  which  the  execution  was 
issued,  by  the  county  judge,  the  special  county  judge,  or  the 
si>e<-ial  surrogate  of  the  county  to  which  the  execution  was  issued, 
or  by  the  city  court  of  the  city  of  New  York  or  a  justice  thereof, 
if  the  proceedings  were  instituted  before  such  court  or  any  justice 
thereof,  as  for  a  contempt. 

Co.  I'roc.,  I  302.  See  f  2286.  Am'd  by  L.  1011,  ch.  658,  In  effect  Sept 
1.    l»ll. 

I  2458.  [Am'd,  1881,  1807.1  Upon  ^hat  Jndsment  and  to 
^wliat  conitty  the  execatton  must  have  iaaiaed. 

In  order  to  entitle  a  judgment-creditor  to  maintain  either  of  the 
special  proi'eedingH  authorized  by  this  article,  the  judgment  must 
have  lieen  rendered  upon  the  judgment  debtor's  appearance  or  per- 
aonal  service  of  the  summons  upon  him,  for  a  sum  not  less  than 
twenty -five  dollars  or  substituted  service  of  the  summons  upon 
him  in  accordance  with  section  four  hundred  and  thirty-six  of  the 
code  of  civil  procedure;  and  the  execution  must  have  been  issued 
out  of  a  court  of  record;  and  either: 

1.  To  the  sheriflf  of  the  county  where  the  judgment  debtor  has, 
at  the  time  of  the  commencement  of  the  special  proceedings,  u 
place  for  the  regular  transaction  of  business  in  person;  or, 

2.  If  the  judgment  debtor  is  then  a  resident  of  the  state,  to  the 
sheriff  of  the  (^unty  where  he  resides;  or, 

3.  If  he  is  not  then  a  resident  of  the  state,  to  the  sheriff  of  the 
county  where  the  judgment-roll  is  filed  unless  the  execution  was 
issued  out  of  a  court  other  than  that  in  which  the  judgment  was 
rendered,  and,  in  that  case,  to  the  sheriff  of  the  county  where  the 
transcript  of  the  judgment  is  filed. 

Id.,   part  of  I  292.   am'd;   L.   1897.   ch.   189.     In  effect  Sept.   1,   1897. 

f  2458.  ln"n-hat  county  Jadgrnient  debtor,  his  bailee,  etc, 
mnat   attend. 

If  the  judgment  debtor,  or  other  person,  required  to  attend 
and  be  exumiued,  as  prescribed  in  this  article,  or  the  officer  of 
a  corporation,  required  to  attend  in  its  behalf,  is,  at  the  time  of 
the  service  of  the  order  upon  '^im,  a  resident  of  the  State,  or 
then  has  an  office  within  the  State,  for  the  regular  transaction 
of  business,  in  person,  he  cannot  be  compelled  to  attend,  pursuant 
to  the  order,  or  to  any  adjournment,  at  a  place  ^  without  the 
county  wherein  his  residwice  or  place  of  business  is  situated. 

Id.,   i  292. 

I  2460.  f  Am'dy  1881.]  No  person  excused  from  ansitverinip 
on  the  ground   of  fraud. 

A  party  or  a  witness,  examined  in  a  special  proceeding,  au- 
thorized by  this  article,  is  not  excused  from  answering  a  ques- 
tion, on  the  ground  that  his  examination  will  tend  to  convict  him 
of  the  commission  of  a  fraud;  or  to  prove  that  he  has  been  a 
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party  or  privy  to,  or  knowing  of,  a  conveyance,  assignment, 
transfer,  or  other  disposition  of  property  for  any  purpose;  or  that 
he  or  another  person  claims  to  be  entitled,  as  aj?ainst  the  judj;- 
ment  creditor,  or  a  receiver  appointed  or  to  be  appointed  in  the 
special  proceeding,  to  hold  property,  derived  from  or  through  the 
judgment  debtor,  or  to  bo  discharged  from  the  payment  of  a 
debt  which  was  due  to  the  judgment  debtor,  or  to  a  person  in 
his  behalf.  But  an  answer  cannot  be  used,  as  evidence  against 
the  person  so  answering  in  a  criminal  action  or  criminal 
proceeding. 
Co.    Proc,    i   292,    am'd.  • 

f  2401.    [Am'd,    1000.1       Proceedlnffs    ^here    Jadsment   U 
aftralnat  Joint  debtors. 

When  the  execution  was  issued  as  prescribed  in  section  nine- 
teen hundred  and  thirty-four  or  section  nineteen  hundred  and 
forty-one  of  this  act,  a  debt  due  to,  or  other  personal  property 
owned  by,  one  or  more  of  the  defendants  not  summoned,  jointly 
with  the  defendants  summoned,  or  with  any  of  them,  may  De 
reached  by  a  special  proceeding,  instituted  as  prescribed  in  this 
article,  and  founded  upon  the  judgment. 

Id..  S  294,  am'd.  See  |  1871,  ante.  L.  1900,  ch.  217.  In  eflfpct  Sept  1. 
1000. 

I  2462.  ProceediniTS  eommenced  before  one  Judire  Btmy 
be  continued  betfore  nnotber. 

Sections  26,  52,  and  279  of  this  act  apply  to  a  special  proceed- 
ing, instituted  as  prescrilied  in  this  article:  and  the  judge  before 
whom  it  is  continued,  as  prescribed  in  either  of  those  sections, 
is  deemed  to  be  the  judge  to  whom,  an  order  or  warrant  is  re- 
turnable, for  the  purpose  of  any  provision  of  this  or  the  next 
article. 

I  2403.  lAni'd,  1886,  lflOH.1  "What  property  ennnot  be 
reached. 

This  article  does  not  authorize  the  seizure  of,  or  other  inter- 
ference with,  any  property  which  is  expressly  exempt  by  law 
from  levy  and  sale  by  virtue  of  nn  execution;  or  any  money, 
thing  in  action  or  other  property  held  in  trust  for  a  judgment 
debtor,  where  the  trust  has  been  created  by,  or  the  fund  so  held 
in  trust  has  proceeded  from,  a  person  other  than  the  judgment 
debtor:  or  the  earnings  of  the  judgment  debtor  for  his  personal 
services  rendered  within  sixty  days  next  before  the  institution 
of  the  special  proceeding;  when  it  Is  made  to  appear  by  his  oath 
or  otherwise,  that  those  earnings  are  necessary  for  the  use  of  a 
family,  wholly  or  partly  supported  by  his  labor. 

L.  1880.  ch.  28.  Am'd  by  L.  1908,  ch.  278.  In  effect  Sept.  1.  1908.  8e« 
I    1812;   Tax   L.,    {   209. 
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ARTICI.B  SBCOND. 

The   Receiver. 

Sec.    2464.  When  and  how  receiver  may  be  appointed. 

2465.  Notice  to  oUier  creditors. 

2466.  Only  one  receiver  to  be  appointed.     Fomier  reeeiT«nhip  may  b# 

extended 

2467.  Order  and  bond  to  be  filed. 

2468.  II' ben  property  la  vested  in  receiver. 

2469.  How  receiver's  title  to  personal  property  extended  by  reUtion. 

2470.  County  clerk  to. record  orders,  etc.;  penalty  for  neglect. 

2471.  Beceiver  to  be  subject  to  control  of  court. 

f  2464.  "When  and  hovr  receiver  may  be  appointed. 

At  any  time  after  making  an  order,  requiring  the  judgment 
debtor,  or  any  other  person,  to  attend  and  be  examined,  or  issuing 
a.  warrant,  as  prescribed  in  article  first  of  this  title,  the  judge 
to  whom  the  order  or  warrant  is  returnable  may  make  an  order, 
api)ointing  a  receiver  of  the  property  of  the  judgpient  debtor. 
At  least  two  days'  notice  of  the  application  for  the  order  appoint- 
ing a  receiver,  must  be  given  personally  to  the  judgment  debtor, 
unless  the  judge  is  satisfied  that  he  cannot,  with  reasonable  dili- 
gence, be  found  within  the  State;  in  which  case,  the  order  must 
recite  that  fact,  and  may  dispense  with  notice,  or  may  direct 
notice  to  be  given  in  any  manner  which  the  judge  thinks  proper. 
But  where  the  order  to  attend  and  be  examined,  or  the  warrant, 
has  been  served  upon  the  judgment  debtor,  a  receiver  may  be 
appointed  upon  the  return  day  thereof,  or  at  the  close  of  the 
examination,  without  further  notice  to  him. 

Co.  Proc.,  S  298. 

f  240S.   Notice  to  other  creditors. 

The  judge  must  ascertain  if  practicable,  by  the  oath  of  the 
judgment  debtor,  or  otherwise,  'whether  an  action,  specified  in 
article  first  of  title  fourth  of  chapter  fifteenth  of  this  act,  or  a 
special  proceeding  instituted  as  prescribed  in  article  first  of  this 
title,  is  pending  against  the  judgment  debtor.  If  either  is  pending, 
.md  a  receiver  has  not  been  appointed  therein,  notice  of  the 
application  for  the  appointment  of  a  receiver,  and  of  all  the  sub- 
sequent proceedings  respecting  the  receivership,  must  be  given, 
in  such  a  manner  as  the  judge  directs,  to  the  judgment  creditor 
prosecuting  it. 

Id.,   part  of   S  298. 

I  2406.  Only  one  receiver  to  be  appointed*  Former  re- 
celveralilp  may  be  extended. 

Only  one  receiver  of  the  property  of  a  judgment  debtor  shall 
be  api>ointed.  Where  a  receiver  thereof  has  already  been  ap- 
pointed, the  judge,  instead  of  making  the  order  prescribed  in  the 
last  section  but  one,  must  make  an  order,  extending  the  receiver- 
ship to  the  special  i)roceeding  before  him.  Such  an  order  gives 
to  the  judgment  creditor  the  same  rights  as  if  a  receiver  was 
then  appointed  upon  his  application;  including  the  right  to  apply 
to  the  court  to  control,  direct,  or  remove  the  receiver,  or  to  sxib- 
ordinate  the  proceedings  in  or  by  which  the  receiver  was  ap- 
pointed, to  those  taken  under  his  judgment. 
Id.,  part  of  I  298.     See  Rules  84  and  89. 

I  2467.   (Am'd,  1817.]  Order  and  bond  to  be  filed. 

An  order  appointing  a  receiver,  or  extending  a  receivership, 
and  the  bond,  if  any  be  roQuired,  must  be  tiled  in  the  office  of  the 
clerk  of  the  county,  wherein  the  judgment-roll  in  the  action  is 
filed;  or,  if  the  special  proceeding  is  founded  upon  an  execution 
issued  out  of  a  court,  other  than  that  in  which  the  judgment 
was  rendered,  in  the  office  of  the  clerk  of  the  county,  wherein  the 
transcript  of  the  judgment  is  filed. 
Co.  Proc.,  part  of  f  208.    Am'd  by  L.  1917,  ch.  683,  in  effect  Sept.  1 ,  1917. 
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I  2468.  IVben  property  Is  veated  in  receiver. 

The  property  of  the  judgment  debtor  is  vested  in  a  receiver, 
who  has  duly  qualified,  from  the  time  of  filing  the  order  appoint- 
ing him,  or  extending  bis  receivership,  as  the  case  may  be; 
subject  to  the  following  exceptions: 

1.  Real  property  is  vested  in  the  receiver,  only  from  the  time 
when  the  order,  or  a  certified  copy  thereof,  as  the  case  may  be, 
is  filed  with  the  clerk  of  the  county  where  ii  is  situated. 

2.  Where  the  judgment  debtor,  at  the  time  when  the  order 
is  filed,  resides  in  another  county  of  the  State,  his  pergonal  prop- 
erty is  vested  in  the  receiver  only  from  the  time  when  a  copy 
of  the  order,  certified  by  the  clerk  in  whose  office  it  is  recorded, 
is  filed  with  the  clerk  of  the  county  where  he  resides. 

Id.,    i   298. 

I  2400.  How     receiver's    title    to    personal    propertr   ex- 
tended by  relation. 

Where   the    receiver's   title   to   personal    ^)roperty    has   bei'ome 

vested,   as  prestTibed   in    the   last   section,   it  also  extends  liack 

by   relation,   for   the  benefit  of  the  judgment   creditor  in  whose 

behalf  the  special  proceeding  was  institut(»d  as  follows: 

1.  Where  an  order,  requiring  the  judgment  debtor  to  attend  ami 
be  examined,  or  a  warrant,  requiring  the  sheriff  to  arrest  him  and 
bring  him  before  the  judge,  has  been  served,  before  the  appoint- 
ment of  the  receiver,  or  the  extension  of  the  receivership,  the 
receiver's  title  extends  back,  so  as  to  include  the  personal  prop- 
erty of  the  judgment  debtor,  at  the  time  of  the  service  of  the 
order  or  warrant. 

2.  Where  an  order  or  warrant  has  not  been  served,  as  specified 
in  the  foregoing  subdivision,  but  an  order  has  been  made  reiiuir- 
ing  a  person  to  attend  and  be  examined,  concerning  property 
belonging,  or  a  debt  due,  to  the  judgment  debtor,  the  receiver's 
title  extends  to  the  personal  property  belonging  to  the  judjrnient 
debtor,  which  was  in  the  hands,  or  under  the  control,  of  the 
person  or  corporation  thus  required  to  attend,  at  the  time  of  the 
service  of  the  order:  and  to  a  debt  then  due  to  him  from  that 
person  or  corporation. 

3.  In  every  other  case  where  notice  of  the  ai)plication  for  the 
appointment  of  the  receiver  was  given  to  the  judgment  debtor, 
the  receiver's  title  expends  to  the  personal  property  of  the  jud|f- 
ment  debtor,  at  the  time  when  the  notice  was  8er>*ed.  either 
personally  or  by  complying  with  the  requirements  of  an  order, 
prescribing  a  substitute  for  personal  service. 

4.  Where  the  case  is  within  two  or  more  of  the  foregoing  sub- 
divisions of  this  section,  the  rule  most  favorable  to  the  judgment 
creditor  must  be  adopted. 

,^.  [Added,  1892 J  No  person  shall  be  appointed  a  receiver  in 
this  State  who  is  not  a  resident  thereof,  nor  shall  any  person 
continue  to  act  as  receiver  after  he  ceases  to  be  a  resident  thereof, 
and  the  judgment  creditor  may  apply  to  the  court  or  judge  that 
appointed  such  receiver,  within  thirty  days  after  said  receiver 
ceases  to  be  a  resident  oi  this  State,  for  the  appointment  of  an- 
other person  in  his  place,  upon  such  notice  to  the  {lersons  inter- 
ested as  the  court  or  judge  may  direct. 

But  this  section  does  not  affect  the  title  of  a  purchaser  in  good 
faith,  without  notice,  and  for  a  valuable  consideration;  or  the 
payment  of  a  debt  in  good  faith,  and  without  notice. 

I  2470.  Connty  clerk  to  record  orders,  etc.;  penalty  for 
neirlect. 

Knch  county  clerk  must  keen  in  his  office  a  book,  indexeii  to 
"  '>  names  of  the  judgment  debtors,  styled  "  book  of  orders  ap- 
pointing receivers  of  judgment  debtors".  A  county  clerk,  in  whose 
office  an   order  or  a  certified   copy  of  an  order  is  filed,  as  p*^ 
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scribed  in  section  2467  or  section  2468  of  this  act,  must  imme- 
diately note  thereupon  the  time  of  filing  it,  and,  as  soon  as 
practicable,  must  record  it,  in  the  book  so  kept  by  him.  He 
must  also,  upon  request,  furnish  forthwith  to  any  party  or  per- 
son interested,  one  or  more  certified  copies  thereof.  For  each 
omission  to  comply  with  any  provision  of  this  section,  a  county 
clerk  forfeits,  to  tne  party  aggrieved,  two  hundred  and  fifty  dol- 
lars, in  addition  to  all  damages  sustained  by  reason  of  the 
omission. 
Co.  Proc«,  I  298.     See  SS  1247  and  1248,  ante. 

I    2471.   [Am'dy  1918,  1916.]     Receiver  and  his  aecoabta  are 
aiabject  to  tl&e  eoatrol  of  the  court. 

A  receiver,  appointed  as  prescribed  in  this  article,  is  subject  to 
the  direction  and  control  of  the  court  out  of  which  the  execution 
was  issued,  except  where  a  receiver  is  appointed  by  the  city  court 
of  the  city  of  New  York  or  by  a  county  court,  or  a  justice  of 
«aid  courts,  he  is  subject  to  the  direction  and  control  of  the  said 
court  or  justice.  Where  an  order  has  been  made,  extending  a 
receivership  to  a  special  proceeding  founded  upon  a  subsequent 
judgment,  the  control  over,  and  direction  of,  the  receiver,  with 
respect  to  that  jadgment,  remain  in  the  court  or  justice  to  whose 
control  and  direction  he  was  originally  subject.  He  shall  keep 
accounts  of  his  receivership  and  vouchers  for  all  moneys  ^aid  out. 
An  interested  party  may  appear  by  serving  upon  the  receiver  and 
filing  in  the  court  a  written  notice. 

The  receiver   may   file   his   account   and   thereupon    move   for 
either  an  intermediate  or  final  judicial  settlement  thereof.    Should 
the  receiver  fail  to  file  an  account  and  apply  /or  the  above  relief 
within  a  reasonable  time,  an  interested  party  may  apply  for  an 
"order  directed  to  the  receiver.     The  account  must  contain  a  full 
and  true  statement  as  to  all  property  and  the  disposition  thereof. 
It  must  be  verified  to  the  effect,  that  it  is  true  to  the  knowledge 
of  the  receiver,  except  as  to  the  matters  therein  stated  to  be  al- 
leged on  information  and  belief  and  that  as  to  those  matters,  he 
believes  it  to  be  true,  that  the  sources  of  his  information  and 
grounds  of  his  belief  are  as  therein  set  forth,  and  he  knows  of 
no  error  or  omission  to  the  prejudice  of  the  judgment  debtor, 
creditor,  surety,  or  other  person  interested.     All   vouchors  must 
be  numbered  and  classified  and  a  summary  of  the  totals,  together 
with  the  total   payment  made  or  due  to   each   person,   shall  be 
made  part  of  and  accompany  the  account.     The  court  may  direct 
the  receiver   to  attend   and   be  examined   under  oath   as  to   the 
account,  the  discharge  of  his  duties,  or  any  cjthor  matter  relating 
to  the  administration  thereof.     He   may   be   allowed   without  a 
voucher,  any  proper  item  of  expenditure  for  postage,  affidavit  or 
acknowledgments,  or  other  item,  not  exceednig  five  dollars,   for 
which  a   voucher  is   not  customarily   given  or  obtainnble,   upon 
specifying  in  his  account  when,  to  whom  and  for  what  the  pay- 
ment was  made;  but  all  the  items  so  allowed  shall  not  exctn'd  one 
hundred  dollars.     An  interested  party  may   contest  the  account 
after  appearing  by  filing  written  objections  thereto  and  serving 
a  copy  tnereof  upon  the  receiver  or  his  attorney  either  before  or 
after  service  upon  him  of  a  written  notice  of  the  filing  of  said 
account.     The  time  within  which  to  contest  the  account  may  be 
limited  by  the  court.     The  contest  shall  be  confined  to  the  items 
or  matters  thus  objected  to.     A  settlement  of  the  account  may  be 
ordered    subject   to   said    objections.      The    court    may    allow   or 
tlisallow   any   item   of   the   account   and   decree   either   an   inter- 
mediate or  final  settlement,  ertnclusive  upon  all  parties,  appearing 
therein  or  who  have  been   served   with   notice  of  fiUug  of  said 
account. 

^'4  b7  U  i918,  eh.  480 ;   L.  1915.  cha.  256,  634.   in  efTect  Sept.   1.   1916. 
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TITLB  Zm. 

ProeMdingB  to  eoxapel  tke   deliTery    of  books  to  a  pf««li# 

officer. 

* 

See.  9471*.  DeliTery  of  books  and  papers,  bow  enforced. 

I  2471a.    (Repealed    by    L.    19()9.    ch.    51.      See   Consolidatet^ 
Laws,  tit.  Public  Officers  Law,  S  80.] 
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CHAPTER  XVIII. 
Surrogates'  Courts,  and  Proceedings  therein. 

Tfttle       I4— The  Surrograte  and.Actlnv  Surrograte,  and  Tlaelr 

Ponrers  and  Duties.  The  SurrogtLte'u  Conrty 
itn  Ofllcers  and  Their  Powers  and  Duties}  the 
Snrroflrate's  Court  and  Its  General  Jurisdic- 
tion. 

II<<— Special  ProceediniTs;  Pleadings,  Process  and 
its  Service}  Appearance}  Trial  by  Court  or 
Jury}  Takinfp  and  Preservinor  Testimony} 
Orders  and  Decrees,  Their  Effect  and  En- 
forcement. Letters,  Their '  Requisites,  Effect, 
Issue  and  Revocation.  Bonds  and  Undertalc- 
ingrs.  Their  Requisites,  Approval,  Prosecution 
and  Discharge.  Sureties,  Their  Riffhts  and 
Obllflrations. 

III«— Granting  Letters  of  Administration.  Probat* 
ingr  and  Construing  IViUs.  Issntnv  Letters 
Testamentary,  and  Ancillary  Letters  Testa- 
mentary and  of  AdmlniMtration.  Appoint- 
ment and  ^ualilication  of  Testamentary  Trus- 
tee. Appointntent  and  ^ualiflcation  of  Gen- 
eral, Ancillary  and  Testamentary  Guardians, 
and  Guardian  by  Deed.  Annual  Accounts  by 
such  Guardians, 

Ilia.— Funds  of  Estates  to  Be  Kept  Separate.     (Added 
by   L.   1916,   ch.  SH8.) 

rVw— Ascertaining  Assets  and  Debts.  Payment  off 
Debts  and  Leiracies.  PoM^ers  and  Duties  of 
Executors  and  Administrators.  Mortvaare, 
Lease  or  Sale  of  Real  Property  for  Payment 
of  Debts,  Funeral  Expenses,  Expenses  of  Ad- 
ministration, and  to  Satisfy  Charges  Thereon, 
and  for  Distribution. 

Vdi^  Accounting  and  Judicial  Settlement.  Effect 
and  Contents  of  Decree  on  Judicial  Settle- 
ment. Costs,  their  Amount,  Allowance  and 
Payment.  Fees  of  Appraisers,  Referees, 
Jurors  and  'Witnesses.  Commissions  and 
AUoMrances.  Appeals,  ho'vr  and  to  'what  Court 
Taken}  Undertakings  and  Stay  of  Execution. 
'  Probate  of  Heirship.  Deftnitions  and  Ap- 
plication  of   Other   Sections. 


TITLE  I. 

Tbe  surrogate  and  acting  surrogate,  and  their  powers  and 
duties.  The  surrogate's  court,  its  officers  and  their  powers 
axid  duties;  the  surrogate's  court  and  its  general  jurisdiction. 

Aftlcle    I.  The    surrogate    and    acting    Hurrognte;    their    powers    and    duties; 
when   dlsqualllled   aud   how   office   filled. 

II.  The  officers  of  the  surrogate's  court;    their  appointment,   powers, 
duties,    salaries   and   fees. 

^I.  The  sttrrogate's  court  and  Its  general  Jurisdiction. 
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ARTICLE  FIRST. 

The  surrogate  and  acting  surrogate;   their  potrers  and  duties; 
token  disqualified  and  how  office  filled, 

I 

Section  2472.  Surroxate   and   acting   surrogate:    their   official   dcwlgnatloiia. 

2473.  Seal  of  the  surrogate  and  surrogate'ts  court. 

2474.  Surrogate,    when    not    to    be   counsel. 

2475.  Surntgate   liable   for  clerk's   acts. 

2476.  Surrogate,     when    disqualified. 

2477.  Disqualification ;    when   objci'tion   must  be  taken. 

2478.  Vacancy  or  disability;   wbo  to  act  as  surn^rate. 

2479.  If   Hurrogate   di»quallfl(Hl,    who   to   act. 

2480.  Idem,    In    New    York    county. 

2481.  Pn>of  of  authority. 

2482.  Mem ;    when   and   how   made. 

2483.  How  authority   superaednl. 

2484.  Teuip<>i-ary   Kurrogute;    when  board  of  supervisors  may  appoint. 
24S5.  CimiiK'usation  of  person  acting  an  subrogate  in  case  of  Tacancy. 

dLsabllity  or  dlsciuallflcatlon. 

2486.  Books  to  be  kept  by  surrogate. 

2487.  Books  to  be  Indexed;  notation  on  margin  as  to  certain  decre*-*. 

2488.  i*ai)ers  and   books   to  be  preserved  and   lumdH  filed. 

2489.  What   paixTs    to  be   transmit tinl   to  secretary    of  slate  or  nt»te 

comptroller;    ex[H'nseH     thereof. 
2400.  Incidental   powers  uf  the  surrogate. 

§  224722.  [AmM,  1914.]  Hnrrograte  and  actinff  anrroffiife; 
their  oillcial  d«iiiirnation». 

Where  the  county  judge  is  also  surrogate,  he  may  he  desiff- 
nated,  in  auy  paper  or  proceeding  relating  to  the  office  of  surro- 
gate, as  the  surrogate  of  the  county,  without  any  addition  re- 
ferring to  his  oIHce  as  county  judge.  A  local  officer  elected,  as 
prescribed  in  the  constitution,  to  discharge  the  duties  of  surro- 
gate, or  of  county  judge  and  surrogate,  is  designated  in  tbis 
act,  and,  when  acting  as  surrogate,  may  be  designated  as  the 
**  special  surrogate  '*  of  his  CHJunty.  Where  an  officer,  other 
than  the  surrogate,  or  special  surrogate,  acta  as  surrogate  in  a 
case  prescribed  by  law,  he  must  be  designated  by  his  official 
title  with  the  addition  of  the   words,  **  and  acting  surrogate." 

iAirmer  §>  2483,   amendiHl.    and   renumbered  by  L.    1914,   ch.   443,   In  effect 
Sept.  1,   HM4. 
Original   Source.— L.    1853,    ch.   (J48. 

§  2473.  [AmM,  lOOO,  1014.]  Seal  of  the  aarrosrate  and  b«t- 
roirate'a  court. 

The  seal  of  the  surrogate  of  each  county  shall  continue  to  be 
the  seal  of  the  surrogate's  court  of  that  county,  and  must  be 
used  as  such  by  an  officer  who  discharges  the 'duties  of  the 
surrogate.  A  description  of  each  of  such  seals  must  be  deposited 
and  recorded  in  the  office  of  the  secretary  of  state,  unless  it  has 
already   been  done;  and  must  remain  of  record. 

Former  §  2r»()7.  as  nmendod  !»v  L.  1909.  ch.  65,  amended  and  remimberrd 
by    L.    1914.    ch.   443.    in  effect   Sept.    1.    1914. 

Original  Source.—  B.   S.,  pt.  3,   ch.  2,   tit.   1,    M  3.   4,   and  5. 

§  224 74.  [Am*d,  1S(K%  1014.]  Snrrograte,  ^vhen  not  to  b« 
eoaiiMel. 

A  surrogate  shall  not  be  counsel,  solicitor  or  attorney  in  a  civil 
action  or  special  proceeding  for  or  against  any  executor,  ad- 
miiiistrator,     temporary     administrator,     cestamentary     trustee, 

016 


c  18,  t.  l,a.  1  POWERS  AND  DUTIES.  §§  2475-78 

iTuarclian  or  infant,  over  whom,  or  irhose  estate  or  accounts,  he 
coulfl  have  any  jurisdiction  by  law. 

I^onnn-  |  2405,  an  amendcHl  by  L.   1803,  ch.  686,  amended  and  rennmbered 
br    L.    1914.    cb.   443.    In   effect   Sept.    1.    1014. 

Orij^nal  Source.— R.   S.,    pt.   3,   cb.   2,   tit.    1«    f   18. 

S   2475.   [Am'd,  1007,   1814.].      SarroiTate  liable   for  clerk's 
mct». 

A.  surrogate  hereafter  elected  or  appointed,  and  the  sureties 
on  his  official  bond,  are  liable  for  any  act  of  the  clerk  or  deputy 
clerk  of  the  surrogate's  court  in  the  discharge  of  his  official 
duties,  during  the  surrogate's  term  of  office,  as  if  the  act  were 
performed  by  the  surrogate.  The  surrogate  may  take  security 
from  the  clerk  or  deputy  clerk,  or  either  of  them,  to  indemnify 
him  against  the  liability  created  by  this  section. 

Former  g  2511,  as  amended  by  L.  1007.  cb.  200,  amended  and  renumbered 
by    L.    1014,    cb.   443.    In   effect    Sept.    1.    1014. 

Original  Source. —  Former  {  2510,  whlcb  was  derived  from  L.  1857,  cb.  780, 
«   5. 

§  2470.   [Am'd,  1914.]      Sarroffate,  when  dlaaitallfled. 

In  addition  to  his  general  disqualiUcations  as  a  judicial  officer, 
a  surrogate  is  disqualified  from  acting  upon  an  application  for 
probate  of  a  will,  where  ho  is  a  subscribing  witness,  or  is  neces- 
sarily pxamined  or  to  be  examined   as  a  witness. 

A  surrogate  is  also  disqualified  in  any  matter  in  his  court  where 
he  files  a  certificate  that  his  relations  to  the  parties  or  the  sub- 
ject matter  are  such  that  it  is  improper  for  him  to  act. 

Former  f  2406,  amended  and  renumbered  by  L.  1014,  ch.  443,  in  effect 
Sept.    1.    1014. 

Original  Soarce.— B.  S.,  pt.  2,  ch.  6,  tit.  2,  S  ^8;  L.  1847,  ch.  470,  f  32, 
in  part;  L.  1871,  cb.  850,  |  8,  in  part. 

§  2477.  [Atu*d,  1014.]  Dlnqvallilcatlon)  when  objection 
must  be  taken. 

An  objection  to  the  power  of  a  surrogate  to  act,  based  upon  a 
disqualification,  is  waived  by  an  adult  party  to  a  special  proceed- 
ing unless  it  is  taken  at  or  before  the  joinder  of  issue  by  that 
party,  or,  where  an  issue  is  not  framed,  at  or  before  the  sub- 
mission of  the  matter  or  question  to  the  surrogate. 

Former  S  2407,  amended  and  renumbered  by  L.  1014,  ch.  443,  In  effect 
Sept.   1.   1014. 

Original  Source. —  B.  S.,  pt.  8,  ch.  3,  tit.  1,  i  14,  on  added  by  L.  1844, 
ch.   300,    S   6. 

I  2478.  [Am'd,  1893,  1014.]  Vacancy  or  dlsabUltyi  who  to 
act  an  sarroffate. 

Where  in  any. county,  except  New  York,  the  office  of  surrogate 
is  vacant;  or  the  surrogate  is  disabled  by  reason  of  sickness, 
absence  or  lunacy,  or  is  disqualified  in  a  particular  matter,  and 
special  provision  is  not  made  by  law  for  the  discharge  of  the 
duties  of  his  office  in  that  contingency;  the  duties  of  his  office 
mnst  be  discharged,  until  the  vacancy  is  filled  or  the  disability 
ceases,  as  follows: 

1.  By  the  special  surrogate. 

2.  If  there  is  no  special  surrogate,  or  he  is  in  like  mnnner  dis- 
abled, or  is  precluded  or  disqualified,  by  the  special  county  judge. 
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3.  If  there  is  no  (tpeoial  county  judge,  or  he  is  in  like  manner 
disabled,  or  is  precluded  or  disqualified,  by  the  county  judise. 

4.  If  there  is  no  county  judge,  or  he  is  in  like  manner  disabled, 
or  is  precluded  or  disqualified,   by   the  district  attorm^y. 

But  before  an  officer  is  entitled  to  act  as  prescribed  in  thli 
section,  proof  of  his  authoritj'  to  act  as  prescribed  in  sei-tion 
2481  of  this  chapter  must  be  made.  In  any  proceeding  in  the 
surrogate's  court  of  the  county  of  Kings,  before  either  of  the 
officers  authorized  in  this  section  to  discharge  the  duties  of 
the  office  of  surrogate  of  such  county  for  the  time  being,  if  an 
iipsue  is  joined  or  a  contest  arises  either  on  the  facts  or  the  law, 
such  officer,  in  his  discretion,  may,  by  order,  transfer  such  cashes 
to  the  supreme  court  to  be  heard  and  decided  at  a  special  term 
thereof,  held  in  such  county,  which  order  shall  be  recorded  in 
the  surrogate's  office.  A  certified  copy  of  such  order,  together 
with  the  appropriate  certificate  or  certificates  of  the  authority 
of  the  officer  to  act  as  surrogate,  shall  be  sufficient  and  coo- 
chisive  evidence  of  the  jurisdiction  and  authority  of  the  supreme 
court  in  such  matter  or  cause.  After  a  final  order  or  decree 
is  made  in  the  matter  or  cause  so  transferred  to  the  supreme 
court,  the  court  shall  direct  the  papers  to  be  returned  and  filed, 
and  transcripts  of  all  orders  and  decrees  made  therein  to  be 
recorded  in  the  surrogate's  office  of  such  county;  and  when  so 
filed  and  recorded,  they  shall  have  the  same  effect  as  if  they 
were  filed  and  recorded  in  a  case  pending  in  the  surrogate'8  court 
of  such  county. 

Former  {  2484,  as  amonded  by  L.  1893,  ch.  686,  amended  and  rmambend 
by   L.    1914,    ch.   44.^,    In   effect   Sept.   1.    1914. 

Original  Sourco.—  R.  S.,  pt.  2,  ch.  6,  tit.  2,  §§  49-64 ;  L.  1S47,  cb.  470, 
i  32;  L.  1N71,  cb.  859,  |  8. 

S  2470.  [Am*d,  1803,  1914.]  If  0arro«ate  diBqaalllled,  wko 
to  act. 

Where  the  surrogate  of  any  county,  except  New  York,  is  pre- 
cluded or  disqualified  from  acting  with  respect  to  any  particular 
matter,  his  powers  with  respect  to  that  matter,  or  if  he  be  tem- 
porarily absent,  hi.s  powers  with  respect  to  all  matters,  shall 
be  discharged  by  the  several  officers  designated  in  the  lost  sec- 
tion, in  the  order  therein  provided.  If  there  is  no  such  officer 
qualified  to  act  therein,  the  surrogate  may  file  in  his  office  a 
certificate,  stating  that  fact:  specifying  the  reason  why  he  is 
disqualified  or  precluded;  and  designating  the  surrogate  of  any 
county,  other  than  New  York,  to  act  in  his  place  in  the  par- 
ticular matter  or  during  his  absence.  The  surrogate  so  desig- 
nated has,  with  respect  to  that  matter,  or  generally  when  the 
designation  is  made  on  account  of  absence  of  the  surrogate,  all 
the  powers  of  the  surrogate  making  the  designation,  and  may 
exercise  the  same  in  either  county. 

Formor  |  24S5,  as  amondiHl  tty  1..  ispa.  cb.  686,  amended  and  miumbcnpd 
by  L.    1914,   cb.   443.   In  effect   Sept.    1,    1914. 

Original  Source.— U    1877,    ch.   2^5;    L.    1879,    ch.    311. 

§  S480.  [Am^d,  ISO.%  IKOS,  1914.]  Idem,  In  New  York 
coanty. 

In  the  county  of  New  York  the  supreme  court,  at  a  sp<»cial 
term  thereof,  on  the  presentation  of  proof  of  its  authority,  as 
prescribed  in  tl>e  next  section,  niust  exercise  all  the  powers  anu 
jurisdiction  of  the  surrogate's  court,  as  follows: 
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1.  Where  the  surrogate  is  precluded  or  disqualified  from  acting 
with  respect  to  a  particular  matter,  it  must  exercise  all  the  powers 
and  jurisdiction  of  that  court  with  respect  to  that  matter. 

2.  Where  the  office  of  surrogate  of  the  county  is  vacant,  or 
the  surrogate  is  disabled  by  reason  of  sickness,  absence  or  lunacy, 
it  must  exercise  all  the  powers  and  jurisdiction  of  that  court, 
until  the  vacancy  is  filled  or  the  disability  ceases,  as  the  case 
may  be. 

Fonnpr  f   2486.   as  amended   by  L.    1893,   ch.    686  and   L.    1895.   ch.   946, 
amended  and  renumbered  by  JD.   1914,  ch.  443,  In  effect  Sept.  1,  1914. 
Original  Source. —  Practically  new. 

%  2481.   [Am'd,  18Wi,  1914.]     Proof  of  avthorltT. 

The  authority  of  another  oflBicer,  or,  in  the  county  of  New 
York,  of  the  supreme  court,  to  act  as  prescribed  in  the  last  three 
sections,  must  be  proved  in  one  of  the  following  modes: 

1.  Where  the  surrogate  is  disqualified  or  precluded  from  acting 
in  a  particular  matter,  that  fact  may  be  proved  by  the  surrogate's 
certificate  thereof.  Where  the  surrogate  is  temporarily  absent, 
that  fact  may  be  proved  by  the  certificate  of  the  surrogate,  or  of 
the  clerk  of  the  surrogate's  court,  or  of  the  county  clerk. 

2.  The  fact  that  the  surrogate  is  disabled  by  reason  of  sick- 
ness, or  lunacy,  or  that  the  office  is  vacant,  and  also  the  authority 
of  the  officer,  or  of  the  court,  as  the  case  may  oe,  to  act  in  his 
place,  may  be  proved  and  are  deemed  conclusively  established 
by  an  order  of  a  justice  of  the  supreme  court  of  the  judicial 
district  embracing  the  county. 

Former  |  24S7;  as  amended  by  L.  1895,  cb.  946,  amended  and  renumbered 
by  L.  low,   ch.   443,   In  effect  Sept.   1,   1914. 
Original  Source. —  See  references  cited  in  note  to  f  2478,  ante. 

i  2482.    [Am'd,  1914.]      Ideniy  ^ivhen  and  bovv  made. 

An  order  may  be^  made  as  prescribed  in  subdivision  second 
of  the  last  section  upon  or  without  notice,  as  a  justice  of  the 
supreme  court  of  the  judicial  district  embracing  the  county  thinks 
proper.  It  must  recite  the  cause  of  the  making  thereof,  and  must 
designate  the  officer  or  court  empowered  to  discharge  the  duties 
of  the  office  of  surrogate.  It  may,,  in  the  discretion  of  the 
justice,  require  an  officer  to  give  security  for  the  due  discharge 
of  the  duties  therein.  Where  the  office  of  surrogate  is  vacant, 
or  the  surrogate  is  disabled  by  reason  of  lunacy,  the  attorney- 
general,  if  directed  by  the  governor  must,  or  the  district  attorney 
upon  his  own  motion  may,  apply,  for  the  order,  and  a  justice 
of  the  supreme  court  of  the  judicial  district  embracing  the  county 
must  grant  it  upon  his  application.  A  justice  of  the  supreme 
court  of  the  judicial  district  embracing  the  county  may  also 
grant  the  order  upon  the  application  of  a  party  or  a  person  about 
to  become  a  party  to  any  special  proceeding  in  the  surrogate's 
court.  W'here  the  vsnrrognte  is  sick,  the  granting  of  an  order 
rests  in  the  discretion  of  the  justice,  and  its  effect  may  be 
qualified  as  the  justice  thinks  proper. 

Farmer  |   2488,   amended  and   renumbered  by   L.   1914,   cb.   443.   In  •ffect 
Sept.  1,   1914. 

Ori^nal  Source. —  See  references  cited  in  note  to  I  2^78,  ante. 
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§  2483.   [Am*d,    1014.]    How    anthorlty    •apemeded. 

Where  an  order  is  made  by  a  justice  of  the  8uprv»me  court  of 
the  judicial  district  euibracin^?  the  county,  as  prescrfb<*d  in  iln* 
last  two  sections,  or  an  appointment  is  made  as  prescribed  in 
section  2484  of  this  chapter  for  any  cans^  except  a  vacancy  in 
the  office  of  surrof?ate,  it  may  be  revoked,  without  prejudice  to 
any  proceeding  theretofore  taken  by  virtue  thereof,  by  a  justi<v 
of  the  supreme  court  of  the  judicial  district  embracinp  the 
surrogate's  county,  upon  proof  that  it  was  improvidently  ma'lf. 
or  that  the  cause  of  makinj?  it  has  become  inoperative.  Si«h 
an  order  or  appointment,  made  upon  the  jjround  that  the  sur- 
rogate's otHce  is  vacant,  is  superseded  without  any  formal  rovu 
cation,  by  the  filling  of  the  vacancy.  After  the  order  of  apiwint- 
ment  is  revoked,  or  the  vacancy  is  filled,  as  the  case  may  be,  the 
unfinished  business,  in  any  proceeding  taken  by  virtue  of  the 
order  or  appointment,  must  be  transferred  to,  and  may  be  ctun- 
pleted  by,  the  surrogate,  in  the  same  manner  and  with  like 
effect  as  where  a  new  surrogate  completes  the  unfinished  business 
of  his  predecessor. 

Former   f   2480,    amended   and    ronumbered   by  L.    1014,    ch.   443,  In  effect 
Sept.    1.    11M4. 
Original   Source. —  See   references  cited  in   note   tu   $  2478,   ante. 

§  2484.  [Aiu'd,  1808,  1014.]  Temporary  ■arroflrntei  wkea 
board  of  aapervlaorai  may  appoint. 

In  any  county,  except  New  York,  if  the  surrogate  is  disabled 
by  reason  of  sickness,  and  there  is  no  special  surrogate,  or  siHu-ifll 
county  judge  of  the  county,  the  board  of  sui>ervi.sors,  or  iu  the 
counties  embraced  within  the  city  of  New  York,  the  board  of 
aldermen,  may,  in  its  discretion,  appoint  a  suitable  person  tu  act 
as  surrogate  until  the  surrogate's  disability  ceases,  or  until  a 
special  surrogate  or  a  special  county  judge  is  elected  or  apiwiuttHl 
A  person  so  appointed  must,  before  entering  on  the  e.xecution  of 
the  duties  of  his  office,  take  and  file  an  oath  of  office  and  give  an 
official  bond  as  prescribed  by  law  with  respect  to  a  person  elected 
to  the  office  of  surrogate. 

Former  {   2402,   as   amended  by  L.    1803,      ch.    68G,    amended   and  reooiD- 
bered  by  L.   1014,   ch.   443.   In  effect  Sept    1,    1014. 
Original  Source.— SubsUtute  for  R.   S.,   pt.  2,   ch.  0,    tit.  2,   f  54. 

S  2485.  [Am'd,  1014.]  Compeniiatlon  of  person  actiafr  m 
■arrograte  in  cane  of  vacancy,  disability  or  diaqaalM- 
cation. 

An  officer,  or  a  person  appointed  by  the  board  of  supervisors, 
or  board  of  aldermen,  who  acts  as  surrogate  of  any  county  during 
a  vacancy  in  the  office,  or  in  consequence  of  disability-,  a&  pre- 
scribed in  this  title  must  be  paid,  for  the  time  during  whiih 
he  so  acts,  a  compensation  equal  pro  rata  to  the  salary  of  tlie 
surrogate;  or,  in  a  county  where  the  county-  judge  is  also  surro- 
gate, to  the  salary  of  the  county  judge.  The  amount  of  his 
compensation  must  be  audited  and  paid  in  like  manner  as  the 
salary  of  th**  surrogate,  or  of  the  county  judge,  as  the  case  may 
be.  Where  an  officer  of  the  county  performs  the  duties  of  thf 
surrogate  with  respect  to  a  particular  matter  wherein  the  s^I^ 
rogate  is  disciualified  or  precluded  from  acting,  the  supervisor? 
of  the  county,  or  board  of  aldermen,  must  allow  him  a  'v^xupenM- 
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tion  equal  pro  rata  to  the  salary  of  the  surrogate  to  be  audited 
aud  collected  in  the  same  mauDer. 

Fonner  i  2403,  amended  and  renumbered  by  L.  1914,  eh.  443,  In  effect 
So|»t    1.    1914. 

Original  Source.— Substitute  for  L.   1871,    cb.  85&,    |  8. 

§  2486.  [Am'dy  1914.]     Boolu  to  be  kept  by  mirrovate. 

Each  surrogate  must  provide  and  keep  the  following  books: 

1.  A  record-book  of  wills,  in  which  must  be  recorded,  at  length, 
every  will  required  by  law  to  be  recorded  in  his  office  and  the 
decree  admitting  it  to  probate. 

2.  A  record-book  of  letters  teKtameutary,  letters  of  adminis- 
tration and  letters  of  guardianship,  in  which  must  be  recorded 
all  Buch  letters  issued  out  of  his  court. 

3;  A  record-book  in  which  must  be  recorded  every  decree 
whereby  the  account  of  an  executor,  administrator,  testamentary 
trusty,  or  guardian  is  settled. 

4.  A  book  containing  a  minute  of  every  paper  filed,  or  other 
proceeding  taken,  relating  to  the  disposition  of  the  real  property 
of  a  decedent,  and  a  record  of  every  order  or  decree  made  there- 
upon; with  a  memorandum  of  every  report  made,  and  other 
proceeding  taken,  founded  upon  a  decree  for  such  a  disposition. 

5.  A'  book  containing  a  minute  or  record  of  every  decree  or 
order,  the  record  of  which  is  not  required  by  this  section  to  be 
kept  elsewhere;  together  with  a  memorandum  of  each  execution 
issued,  and  of  the  satisfaction  of  each  decree  recorded  therein. 

6.  A  book  in  which  must  be  recorded,  upon  the  application 
of  \iiy  person,  all  instruments  acknowledged,  or  proved,  and 
duly  certified,  settling  estates  or  accounts  or  assigning,  mort- 
gaging, charging  or  releasing  any  interest  in  any  estate  or  fund. 

7.  A  book  known  as  the  Court  and  Trust  Fund  Register. 

8.  A  book  in  which  all  bonds  and  undertakings  filed  in  his 
court  must  be  recorded. 

The  expense  of  providing  the  books  required  by  law  to  bo 
kept  and  used  by  the  surrogate  is  a  county  charge,  and  such 
books  must  be  open  at  all  reasonable  times  to  the  inspection  of 
any  person. 

Fonner  |  2498,  amended  and  renumbered  by  L.  1914,  ch.  443,  in  effect 
Sept.   1,  1914. 

Original  Source.— R.  8.,  pt.  3,  ch.  2,  tit.  1,  §  7;  pt.  2,  ch.  6,  tit.  4, 
S  00;  tit  2,  S  57,  and  L.  1837,  cb.  400,  SS  2,  3. 

9  2487.  [Am'd,  1914.]  Books  to  be  Indexed  |  notation  on 
marvln    an   to   certain    decrees. 

To  each  of  the  books  kept  as  prescribed  in  the  last  section 
must  bo'^ttached  an  alphabetical  iudex  referring  to  the  page  of 
the  book  where  each  subject  may  be  found.  The  surrogate  may 
keep  two  or  more  books  for  a  further  division  of  the  subjects 
specified  in  either  subdivision  of  the  last  section;  in  which  case 
he  must  keep  a  separate  index  to  each  set  of  books.  Each  de- 
cree or  judgment  affecting  a  will,  its  probate  or  construction, 
or  revoking  or  otherwise  afiPecting  letters  testamentary,  letters 
of  administration,  or  letters  of  guardianship,  or  suspending  or 
removing  a  testamentary  tnistet  or  modifying  or  otherwise 
affecting  any  other  decree,  must  oe  plainly  noted  at  the  end  or 
in  the  margin  of  the  record  of  the  will,  letters,  or  ori^r'^^  decree, 
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with  a  reference  to  the  book  and  page   where  the  subsequent 
decree  is  recorded. 

Former  |  2489,  amended  and  renambered  by  L.  1014,  ch.  443.  in  effect 
Sept.  1,  1914. 

OriKinal  Source.— R.  8..  pt.  2,  ch.  6,  tit.  2.  fi  57;  tit.  3,  S  60;  pt.  S, 
ch.  2,  tit.  1,  I  7,  and  L.   1837,  cb.  460.   H  2  and  3. 

i  2488.  [Am'd,  1808,  1914.]  Paper*  and  books  to  be  pre- 
served and  bonds  llled. 

The  surrogate  must  carefully  file  and  preserve  in  his  office  every 
deposition,  affidavit,  petition,  report,  account,  voucher,  or  other 
paper  relating  to  any  proceeding  in  his  court  and  deliver  to  his 
successor  all  the  papers  and  books  kept  by  hinij  except  that 
vouchers  may  be  returned  to  the  accounting  party  after  two 
years,  or  destroyed  after  five  years  from  the  date  of  the  decree 
which  allowed  the  payments  represented  by  them. 

Former  |  2500,  as  amcnde<1  by  L.  1893.  oh.  086,  amended  and  rennmbend 
by  L.   1914,   ch.   443,   in  effect  Sept.   1,   1914. 

Original  Source. —  B.  8.,  pt.  3,  ch.  2,  tit.  1,  |  8 ;  pt.  2,  ch.  (I,  tit  4,  {  ^^ 
last  clause. 

I  2489  [Am'd,  1914.]  IVhat  papers  to  be  transmitted  f 
secretary  of  state  or  state  comptroller)  expenses  thereot 

A  surrogate  who  admits  to  probate  the  will  of  a  person  who 
was  not  a  resident  of  the  state  at  the  time  of  his  death,  or  grants 
original  or  ancillary  letters  testamentary  upon  such  a  will,  or 
original  or  ancillary  letters  of  administration  U];>ou  the  estate  of 
such  a  person,  must,  within  ten  days  thereafter,  transmit  to  tb« 
secretary  of  state,  to  be  filed  in  his  office,  a  certified  copy  of  tbf 
will  or  letters. 

The  surrogate  must,  within  ten  days  after  granting  letters  of 
administration  to  a  county  treasurer,  transmit  to  the  state  comp' 
troUer  a  certified  copy  of  such  letters. 

Former  |  2508,  amended  and  renombered  by  L.  1914,  cb.  443,  In  effeet 
Sept.    1,    1914. 

Oi>l«lnal  Source. —  R.   8.,   pt.  2,   ch.  6,   tit.   2,  i  50. 

§  2490.  [Am*d,  1909,  1914.]  Incidental  powers  of  tbe  a«r- 
rovate. 

X  surrogate,  in  or  out  of  court,  as  the  case  requires,  has  power: 

1.  To  issue  citations  and  other  process  authorized  by  law  to 
parties,  in  any  matter  within  the  jurisdiction  of  his  (H>urt;  and, 
in  a  case  prescribed  by  law,  to  compel  the  attendance  of  a  party. 

2.  To  adjourn,  from  time  to  time,  a  hearing  or  other  proce«I- 
ing  in  his  court;  and  where  all  persons  who  are  necessary  parties 
have  not  been  cited  or  notified,  and  citation  or  notice  has  not  been 
waived  by  appearance  or  otherwise,  it  is  his  duty,  before  proceed- 
ing further,  so  to  adjourn  the  same,  and  to  issue  a  supplemental 
citation,  or  require  the  petitioner  to  give  an  additional  notice,  as 
may  be  necessary. 

3.  To  issue,  under  the  seal  of  the  court,  a  subpoena  requiriw 
the  attendance  of  a  witness,  or  of  a  person,  residing  or  l)einjr  In 
any  part  of  the  state,  for  examination  as  to  any  matter  or  sub- 
ject about  which  it  is  necessary  or  proper  for  the  surrogate  to 
inquire  in  order  that  he  may  properly  perform  any  duty  imposed 
upon  him  by  law;  or  a  subpoena  duces  tecum  requiring  such 
attendance  and  the  production  of  a  book  or  paper  material  to 
an  inquiry  pending  in  the  court. 
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4,  To  enjoin  by  order,  an  executor,  administrator,  testa- 
mentary trui?tee  or  guardian,  to  whom  a  citation  or  other  process 
has  been  duly  issued  from  his  court,  from  acting  as  such  until  the 
further  order  of  the  court. 

5-  To  require,  by  order,  an  executor,  administrator,  testamen- 
tary trustee,  or  guardian  subject  to  the  jurisdiction  of  his  court, 
to  perform  any  duty  imposed  upon  him  by  statute,  or  by  the  sur- 
rogate's court,  under  authority  of  a  statute. 

6.  To  open,  vacate,  modify,  or  set  aside,  or  to  enter  as  of  a 
former  time,  a  decree  or  order  of  his  court;  or  to  grant  a  new  trial 
or  a  new  hearing  for  fraud,  newly  discovered  evidence,  clerical 
error,  or  other  sufficient  cause.  The  powers  conferred  bjr  this 
subdivision  must  be  exercised  only  in  a  like  case,  and  in  the 
same  manner,  as  a  court  of  record  and  of  general  jurisdiction 
exercises  the  same^  powers. 

7.  To  punish  any  person  for  a  contempt  of  his  court,  civil  or 
criminal,  in  any  case  where  it  is  expressly  prescribed  by  law  that 
a  court  of  record  may  punish  a  person  for  a  similar  contempt,  and 
in  like  manner. 

8.  Subject  to  the  provisions  of  law  relating  to  the  disqualifica- 
tion of  a  judge  in  certain  cases,  to  complete  any  unfinished  busi- 
ness pending  before  his  predecessor  in  the  office,  including  proofs, 
accountings  and  examinations. 

9.  To  complete  and  certify  and  sign  in  his  own  name,  adding 
to  his  signature  the  date  of  so  doing,  all  records  or  papers  left 
uncompleted  or  unsigned  by  any  of  his  predecessors. 

10.  To  exemplify  and  certify  transcripts  of  all  records  of  his 
court,  or  other  papers  remaining  therein. 

11.  With  respect  to  any  matter  not  expressly  provided  for  in 
the  foregoing  subdivisions  of  this  section,  to  proceed,  in  all  mat- 
ters subject  to  the  cognizance  of  his  court,  according  to  the  course 
and  practice  of  a  court  having  by  the  common  law  jurisdiction 
of  such  matters,  except  as  otherwise  prescribed  by  statute;  and 
to  exercise  such  incidental  powers  as  are  necessary  to  carry  into 
effect  the  powers  expressly  conferred. 

12.  A  surrogate  has  power  to  administer  oaths,  to  take  affi- 
davits and  the  proof  and  acknowledgment  of  deeds  and  all  other 
instruments  in  writing,  and  certify  the  same  with  the  same  force 
and  effect  as  if  taken  and  certified  by  a  county  judge;  and  in  any 
proceeding  of  which  he  has  jurisdiction,  he  may  administer  oaths, 
take  affidavits,  testimony  and  depositions,  and  certify  the  same 
at  any  place  within  the  state  of  New  York,  with  the  same  force 
and  effect  as  if  taken  in  his  county. 

Former  |  2481,  an  amended  by  L.  1009,  ch.  65,  amepdod  and  renum- 
bered  by  L.   1914,   cb.  443,  in  effect  Sept.   1,   1914. 

Original  Soaroe.— B.  S.,  pt.  3,  ch.  2,  tit.  1,  gf  6,  11;  L.  1837,  ch.  4G0. 
S  9,  Ir  part,  and  f  ei;  L.  1870,  ch.  74,  {  2;  L.  1871,  ch.  424,  |  2;  L.  1874» 
ch.  0.  Bubd.  12  derived  from  L.  1884.  ch.  309.  {  1,  aa  amended  by  L..  1900, 
ch.   510,    i   1. 
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ARTICLE    SKCOND. 

The  officers  of  the  surrogate's  court;  their  appointment,  powers^ 

duties,  salaries  and  fees. 

Section  2491.  Clerk    and    deputy    clerk    of    surrogate's    court,    and    clerks   {n 

Hurrogute's   office;    appointment;    Halary. 
2402.  Chief  clerk  of  surrogate's  court  of  Kings  county ;  compensatloB 

of  clerks  and  officers. 
2493.  Appointment   of   court   officers   and   attendants. 
2404.   Interpreters  In  surrogate's  court  of  Kings  county. 
240S^  Stenugrapher  lor  surrogate's  courts  in  New   York,   Kings,  Erie, 

WesteheHter  and  Queens  counties. 

2496.  Id. ;  in  ottier  counties. 

2497.  Duty  of  stenographer. 

2498.  Mow   minutes  of  testimony  authenticated  and  bound. 

2499.  Fees   for   copying   or   recording   pap(>rH. 

2500.  Fees  of  stenugrapher  acting  or  taking  testimony  in  surrocate'i 

court. 

2501.  Kxpens(>s  of  surrogate  or  clerk. 

2502.  Clerk   of  surrogate's   court;    deputy   clerk   of  surrogate's  coon; 

their  powers. 

2503.  Clerk   to   keep  court  and   trust  fund  register. 

f  2401.  [Add«d,  1914|  am'd,  lOlT,  1018.]  Clerk  and 
deputy-  clerk  of  aarroflrate'ii  court,  and  clerics  in  anrro- 
arate's  olllee$  appointment  j  iialary. 

By  a  written  order  filed  and  recorded  in  his  office,  which  he 
may  in  like  manner  revoke  at  pleasure,  a  surrof^ate  may  appoint 
a  clerk  of  the  surrogate's  court,  and  in  any  county  containing  a 
city  of  the  second  class,  and  in  the  counties  of  Monroe  and  Krie 
the  surrogate  may  also  appoint  a  deputy  clerk  of  said  court  ami 
in  the  counties  of  Chautauqua  and  Cattaraugus,  the  surrogate 
may  designate  one  of  his  clerks  to  act  as  deputy  clerk  of  said 
court. 

Each  surrogate  may  appoint,  and  at  pleasure  remove,  as  many 
other  clerks  for  his  office,  to  be  paid  by  the  county,  as  the  Inwrd 
of  supervisors  of  his  county,  or  in  the  city  of  New  York  the  board 
of  aldermen,  authorize  him  so  to  appoint. 

The  board  of  supervisors  or,  in  the  counties  embraced  within 
the  city  of  New  York,  the  board  of  aldermen,  as  the  case  requirp!*. 
must  fix  the  compensation  of  the  clerk  or  clerks  appointed  un<lpr 
this  sodibn:  and  may  authorize  them,  or  either  of  them,  to 
receive,  for  their  or  his  own  use,  any  legal  fees  permitted  to  lie 
charged  by  law.  A  stirrogate  may  appoint,  and  at  pleasnre 
remove,  as  many  additional  clerks  to  be  paid  by  him  as  he  thinks 
proper. 

Added  by  L.  1014.  ch.  443;  am'd  by  L.  1917,  ch.  47;  L.  1918.  cb.  310.  in 
effect  Sept.   1.   1918.     See  former  ifi   2508.   2.W9. 

§  2402.  [Added,  1011,  And  Rennm.,  1014.]  Chief  clerk 
of  «arro8rate*ii  court  of  KlnsH  ooanty;  compenaatton  of 
clerks  and  officem. 

The  surrogate  of  the  county  of  Kings  may  appoint  a  chief 
clerk  of  the  court  and  office  of  such  surrogate,  w^ho  shall  hold 
office  for  five  years,  unless  sooner  removed  by  the  surrogate  for 
cause,  after  trial,  upon  charj;cs  duly  served  upon  him  and  an 
opportunity  to  be  heard  and  d<'fend.  Whenever  a  vacancy  exists 
for  any  cau.se  in  such  office,  the  surrogate  shaHl  appoint  a  person 
to  fill  such  office  for  the  full  term   of  five  years.     Such  chief 
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clerk  shall,  before  entering  upon  the  performance  of  his  duties, 
take  the  constitutional  oath  of  office  and  shall  file  the  same  with 
the  county  clerk  of  Kings  county,  together  with  a  bond  in  the 
sum  of  ten  thousand  dollars,  with  sureties  approved  by  the  sur- 
rogate, conditioned  for  the  faithful  performance  of  his  duties  as 
such  chief  clerk.  Such  chief  clerk  shall  perform  such  duties  as 
now  pertain  to  the  office  of  chief  clerk  and  clerk  of  the  surro- 
{;ate's  court  in  such  county,  and  such  other  duties  as  the  surro- 
jfate  may  from  time  to  time  by  rule  of  the  court  or  otherwise 
impose  upon  him.  The  compensation  of  such  chief  clerk  and  of 
the  other  clerks  and  officers  of  the  court  and  office  of  such  surro- 
j?ate  shall,  notwithstanding  any  other  provision  of  law,  be  fixed 
by  the  said  surrogate,  and  the  same  shall  be  a  county  charge. 
The  compensation  of  the  chief  clerk  shall  not  be  decreased  dur- 
ing his  term  of  office. 

Former  |  2509a,  aa  added  by  L.  1911.  ch.  088,  renumbered  by  L.  1914. 
cU  443.  In  effect  Sept  1,  1914. 

I  2488.  (Added,  1914$  am*d,  1016,  191T.]  Appointment  of 
court  oAeer*  and  attendants. 

The  surrogate  of  Kings  county  may  appoint,  and  at  pleasure 
remove,  all  attendants,  messengers  and  court  oflScers  in  his  court, 
who  must  attend,  from  day  to  day,  the  terms  and  sittings  of  the 
c^nrt  to  preserve  order,  and  to  perform  whatever  services  may 
be  required  of  him  by  the  surrogate. 

The  surrogates  of  Brie,  Bronx,  Queens  and  Richmond  counties 
may  severally  appoint,  and  at  pleasure  remove,  as  many  attend- 
ants, messengers  and  court  officers  in  their  courts,  to  be  paid  by 
the  county,  as  the  board  of  8ui)ervi8or8,  of  Brie  county  or  the 
board  of  estimate  and  apportionment  of  the  city  of  New  York, 
respectively,  authorize  them  so  to  appoint.  The  court  officer  or 
officers  so  appointed  shall  possess  all  the  powers  of  officers  desig- 
nated by  sheriffs  to  attend  upon  courts,  and  shall  perform  what- 
ever services  may  be  required  by  the  surrogate. 

The  surrogate  of  any  other  county  may  appoint,  and  at  pleasure 
remove,  one  or  more  court  officers  to  attend  his  court  and  to  per- 
form such  duties  in  respect  thereto  as  the  said  surrogate  may 
prewribt*,  who  shall  be  paid  by  the  county  treasurer  upon  the 
certificate  of  the  surrogate,  such  compensation  as  may  be  fixed 
and  determined  by  the  board  of  supervisors  of  said  county.  8uch 
officers  shall  also  have  all  the  powers  of  officers  designated  by 
sheriffs  to  attend  upon  courts  of  record. 

Added  by  I4.  1914.  ch.  443;  am*d  by  L.  1915,  ch.  546.  U  1917.  ch.  679, 
la  effect   Sept.    1,   1917. 

I  2494.  [Added.  1909;  am'd,  1914.]  Interpreters  In  snrro- 
yate's  eonrt  of  fclnv*  county. 

The  surrogate  of  Kings  county  must  from  time  to  time  appoint 
and  may  at  pleasure  remove  an  interpreter  to  be  attached  to 
the  surrogates  court  of  said  county.  Such  interpreter  shall 
receive  a  salary  of  eighteen  hundred  dollars  per  annum  to  be 
paid  by  the  comptroller  of  the  city  of  New  York,  in  monthly  in- 
stalments, and  shall,  before  entering  upon  his  duties,  file  in  the 
office  of  the  clerk  of  the  county  of  Kings  the  constitutional  oath 
of  office  in  which  there  shall  also  be  incorporated  language  to 
the  effect  that  he  will  fully  and  correctly  interpret  and  translate 
each  question  propounded  through  him  to  a  witness  and  each 
answer  thereto  in  said  courts.     The  compensation  for  the  above 
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Interpreter  to  be  taken  out  of  the  nmount  appropriated  for  the 
'support  of  the  said  surrogate's  court,  or  from  any  other  con- 
tingent city  fund. 

Former    {    2513-n,    as    added    by    I..    1909.    ch.    65,    amended    and   re»- 
bered  by  L.  1914.  eh.  443,  In  effeet  Sept.   1,   1914. 
Original  Source.— Code  Civ.  Pro..   {  360. 

I  2405.  [Added,  1914.]  Stenoirrapher  for  ■arroffate'a 
courts  in  BTew  York,  Klngrs,  ESvle,  Albany,  IVeBtclieiiter  «nd 
Qaeena  conntlea. 

The  surrogate  of  each  of  the  counties  of  New  York,  Kin^ 
Queens,  Erie,  Albany  and  Westchester  must  appoint,  and  may, 
for  cau«e,  remove,  a  stenographer  for  his  court. 

In  the  counties  of  New  York  and  Kings  such  stenographers 
shall  receive  a  salary  fixed  by  law,  to  be  paid  as  the  salaries  of 
clerks  in  the  surrogate's  oflBce  are  paid. 

In  the  counties  of  Erie,  Albany,  Westchester  and  Queens  the 
salary. of  said  stenographer  shall  be  fixed  by  the  board  of  super- 
visors, or  by  the  board  of  estimate  and  apportionment,  as  the  case 
may  be,  and  the  pay>ment  of  such  salary  shall  be  provided  for  by 
buch  board  in  the  same  manner  as  other  county  salaries  are  iNiiil. 
Added  by  U  1914,  ch.  443,  in  effect  September  1,  1914.     Seo  former  |  2511 

I  2496.  [Am'd,  1898,  1896,  1002,  1903,  1904,  1906,  1906» 
1909,  1910,  1014,  1016,  1918.]     Idem.     In  other  conntleB. 

The' surrogate  of  each  county,  except  New  York,  Kings,  Bronx, 
Albany,    W^estchester^    Hamilton,    Queens,    Richmond,    and  EIrie 
may,    in    his    discretion,    appoint,    and    at    ^)leasure    remove,  a 
stenographer    for    his    court,    who.    except    in    Sullivan    coontyi 
shall  receive  a  salar^v  to  be  fixed  by  such  surrogate,  not  exceed* 
ing  in  counties   having  a  population  less  than  thirty  thousand, 
eight  hundred  dollars  per  annum;  in  counties  having  u  population 
of  thirty  thousand  and  not  more  than  fifty  thousand,  not  exceed- 
ing one  thousand  dollars  per  annum,  and  in  counties  having  i 
population  exceeding  fifty  thousand,  not  exceeding  twelve  hundred 
dollars  per  annum,  except  that  in  Madison  county  or  in  counties 
in   which  are  located   cities  of  the  second  class,  or  in  counties 
in  which  are  located  three  cities  of  the  third  class,  auch  salary 
shall  not  exceed  eighteen  hundred  dollars  per  annum;  and  in  an; 
county  wholly  containing  a  city  of  the  first  class,  such  salaries 
shall  not  exceed  two  thou.sand  dollars  per  annum.     The  popula- 
tion of  the  several  counties  shall  be  determined  by  the  last  pr^ 
ceding  census.     If  a  regular  stenographer  is  appointed  in  Sullivan 
county,  his  salary  shall  be  five  hundred  dollars  per  annum.    The 
board  of  supervisors  shall  provide  for  the  payment  of  such  salary 
in  the  same  manner  as  other  county  salaries  are  paid.    When  not 
actually  engaged  in  the  discharge  of  his  duties  as  stenographefi 
he  shall  perform  such  clerical  duties  in  connection  with  the  surr(>- 
gate's  court  as  the  surrogate  directs.     In  counties  wherein  tM 
surrogate  is  also  county  judge,  the  stenographer  so  appointed  smI) 
be  the  stenographer  of  the  county  court,  and  shall  perform  tne 
duties  pertaining  to  a  stenographer  of  the  county  court  without 
additional  compensation.      In   counties   where,   for   any  cause,  a 
regular  stenographer   for  his  court   has   not  been   appointed,  w 
providiHl  by  this  se(rtion.  the  surrogate  may,  in  individual  proceed- 
ings requiring  the  services  of  a  stenographer,   appoint  a  sienog* 
rapher  who  shall  be  paid  a  reasonable  compensation,  certified  oy 
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the  surrogate  in  every  case  in  which  he  takes  notes  of  testimony, 
from  the  estate  or  matter  in  which  such  services  are  rendered. 

WTien  the  regular  stenographer  appointed  under  this  or  the 
last  section  is  sick,  absent,  on  his  vacation,  or  unable  to  act  for 
other  good  cause,  the  surrogate  may  designate  a  stenographer  to 
act  temporarily  in  his  place,  who  shall  be  paid  by  the  county  a 
reasonable  compensation  certified  by  the  surrogate. 

Former  |  2513,  as  amended  by  L.  1893,  ch.  686,  L.  1896,  ch.  248,  L.  1902, 
cb.     265,    L.    1903.    ch.    470,    L.    1904,    ch.    59,    U    1905,    ch.    570,    L.    1906 
cfa.    226.   U    1909.   ch.    270.    L.    1910.    ch.    705.   amended  and  renumbered   by 
U     1914,   ch.   443;   am'd   by   L.    1915,   ch.    221;    L.    1918,    ch.    171,    in   effect 
Apr.    10.   1918. 

Original  Source. —  The  flPBt  two  sentences  are  from  L.  1871,  ch.  874, 
•  •     * »  ^. 

S   2407.   [Am'dy   1914.]'     Dvtr  of  stenoflrrapher. 

The  stenographer  of  a  surrogate's  court  must,  under  the  direc- 
tion of  the  surrogate,  take  full  stenographic  notes  of  all  proceed- 
ings, in  which  oral  proofs  are  given,  except  where  the  surrogate 
otherwise  directs.  The  testimony  must  be  legibly  written  Out  at 
length  by  him,  from  his  notes  when  required  by  the  surrogate; 
and  the  minutes  thereof  as  so  written  out,  must,  after  being 
authenticated,  as  prescribed  in  the  next  section,  be  filed  in  the 
surrogate's  office,  and  in  all  cases  his  stenographic  books  must  be 
so  filed  and  remain  in  the  surrogate's  office  five  years. 

Former  I  2541,  amended  and  renumbered  by  L.  1914,  ch.  443,  in  effect 
Sept.  1,  1914. 

Original  Source.— L.   18T1,   ch.  874,   |  1,  in  part;  Code  of  Proc.   f  266. 

f  2408.  [Am'd,  1881,  1014.]  How  miniitea  of  teatimonr 
aatJ&euticated  and  bound. 

The  minutes  of  testimony  written  ont^as  prescribed  in  the  last 
section,  or  taken  by  the  isurrogate,  or  under  his  direction,  while  the 
witness  is  testifying,  must,  before  ueing  filed,  be  authenticated  by 
the  signature  of  the  stenographer,  referee,  the  surrogate  or  the 
clerk  of  the  surrogate's  court,  as  the  case  may  be,  to  the  effect 
that  thej'   are  correct. 

The  minutes  of  testimony  written  out  by  the  stenographer  must 
be  bound,  at  the  expense  of  the  county,  in  volumes  of  convenient 
size  and  shape,  indorsed  **  Stenographic  minutes,"  and  numbered 
consecutively. 

Former  |i  2542  and  2543,  the  first  as  amended  by  L.  i881.  ch.  535, 
amended  and  renumbered  by  L.   1914.  ch.  443,   in  effect  Sept.  1,   1914. 

Original  Source.— L.  1877,  ch.  206,  |{  1,  3,  in  part,  and  part  of  |  2; 
Code  of  Proc.,  f  25G. 

i  2409.  [Addedy  1914.]  Fees  for  copFlnflT  or  recording 
papers. 

The  clerk  of  the  surrogate's  court  may  charge  and  receive  to  the 
use  of  the  county  the  following  fees,  except  that  where  the  board 
of  supervisors  or  board  of  aldermen  have  allowed  him  to  receive 
fees  for  his  own  use  the  same  may  be  received  and  retained  by 
Raid  clerk: 

1.  For  furnishing  a  transcript  of  a  decree  to  be  filed  in  the 
county  clerk's  office,  fifty  cents. 

2.  For  making  a  copy  of  the  proceedings  and  evidence  in  any 
matter,  six  cents  per  folio. 
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3.  For  recording  agreements  settling  estates  or  acooants,  re- 
leases, assignments,  or  mortgages  of,  or  liens  upon  any  interest  in 
an  estate  or  fund;  wills  probated  in  another  county  or  state,  and 
the  papers  required  to  be  recorded  therewith,  ten  cents  for  each 
folio. 

4.  For  a  certificate,  other  than  a  certificate  that  a  paper,  for 
the  copying  of  which  he  is  entitled  to  a  fee,  is  a  copy,  twenty-fire 
cents. 

5.  For  makjing  and  certifying  a  copy  of  a  will,  or  paper  on  fiie 
or  recorded  in  such  oflSce,  ten  cents  for  each  folio. 

6.  For  comparing  and  certifying  that  a  paper  is  a  copy  of  a 
record  or  paper  on  file,  tw^enty-tive  cents  and  five  cents  for  each 
folio;  and  for  comparing  and  certifying  a  case  on  appeal  where 
printed  copies  thereof  are  presented  by  any  party  to  any  proceed- 
ing, one  cent  for  each  folio. 

7.  For  recording  the  official  bond  or  undertaking  of  an  exec- 
utor, administrator,  guardian  or  trustee,  ton  cents  a  folio,  except 
that  where  the  clerk  receives  a  salary  as  full  compensation  for  his 
services  no  fee  shall  be  chargeii  for  such  recording. 

The  board  of  supervisors,  or  board  of  aldermen,  may  fix  a  dif- 
ferent rate  of  compensation,  and  may  require  the  clerk  to  ket»p  an 
account  of  all  such  fees  and  make  report  thereof  whenever  re- 
quested by  such  board. 

On  the  appointment  of  a  guardian,  if  it  appears  that  the  appli- 
cation is  made  for  the  purpose  of  enabling  the  minor  to  reiviTe 
bounty,  arrears  of  pay  or  prize  money,  or  pension  due,  or  other 
dues  or  gratuity  from  the  federal  or  state  government,  for  the 
services  of  the  parents  or  brother  of  such  minor  in  the  military  or 
naval  service  of  the  United  States,  no  fees  shall  be  charged  or 
received. 

Added  by  L.  1014,  ch.  443,  In  effect  Sept.  1,  1014.     See  former  I  2501. 

§  2600.  [Added,  1914.]  Fee*  of  atenosrapher  actlni:  or 
taklmflf  testimony  in  sarro8ra.te*A  court. 

A  stenographer,  appointed  or  acting  pursuant  to  sections  2496 
and  2497  of  this  act,  may  charge  and  receive  a  sum  not  exceeding 
six  cents  per  folio  for  furnishing  a  copy  of  the  minutes,  proceeil- 
ings  and  testimony  taken  in  surrogate  s  court  to  any  person  who 
applies  for  the  same. 

Added  by  L.  1914,  ch.  443.  In  effect  Sept.  1,  1014. 

S  2501.     [Added,  1914.]    Expenses  of  snrrovate  or  elerU. 

Where,  upon  the  application  of  any  party,  the  surrogate,  or  the 
clerk  of  the  surrogate  s  court,  goes  to  a  place  other  than  the  sur- 
rogate's office,  or  the  court  room  where  surrogate's  court  is  rejni- 
larly  held,  in  order  to  take  testimony,  he  shall  be  paid  by  sue* 
party  his  actual  and  necessary  expenses. 

Added  by  L.   1914.   ch.  443.  in  effect  Sept.   1,   1014. 

§  2602.  [Am'dt  1892,  1894,  1900,  1908,  1905,  1906,  1»07. 
lOOK,  1U09,  191.3.  1914,  1916,  1917.]  Clerk  of  narrofcnte*! 
court;   depaty^  clerk   of   surrosAte's   covrti   their   powei 


Tho  clerk  and  deputy  clerk  of  the  surrogate's  court  may  sev* 
eniHy  exercise,  concurrently  with  the  surrogate,  the  following 
powers  of  the  surrogate: 
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1.  "He  may  certify  and  sign  as  clerk  of  the  court,  or  aa  deputy 
r-lerk.  of  the  court,, as  the  case  may  be,  any  of  the  records  of  the 
court,  and  the  records  and  papers  specified  in  subdivision  nine  of 
section  2490  of  this  chapter. 

2.  He  may  issue  any  citation,  subpoena  or  other  mandate  to 
Ti-liii-h  a  party  is  entitled  as  of  course,  either  unconditionally  or  on 
tbe  filing  of  any  paper;  and  may  sign,  as  clerk  of  the  court,  or  as 
deputy  clerk  of  the  court,  as  the  case  may  be,  and  affix  the  seal 
of   tlie  court  to  any  letters  or  mandate  issued  from  the  court. 

3.  He  may  certify  in  the  manner  prescribed  by  chapter  nine 
of  this  act,  a  copy  of  any  paper,  required  or  permitted  by  law  to 
be    filed  or  recorded  in  the  surrogate's  office. 

4.  He  may  adjourn  to  a  definite  time,  not  exceeding  thirty  days, 
any  matter,  when  the  surrogate  is  absent  from  his  office  or  un- 
al>le,  by  reason  of  other  engagements,  to  attend  to  the  same. 

^.  He  may  administer  oaths,  take  affidavits  and  the  proof  and 
aeknowle<1graent  of  deeds  and  all  other  instruments  in  writing 
and  certify  the  same  with  the  same  force  and  effect  as  if  taken 
and  certified  by  the  county  judge;  and  in  an^  proceeding  of  which 
tlie  court  has  jurisdiction,  he  may  administer  oaths,  take  affi- 
davits, testimony  and  depositions,  and  certify  the  same  at  any 
place  within  the  state  of  New  York,  with  the  same  force  and 
effect  as  if  taken  in  his  county. 

6.  The  clerk  of  the  surrogate's  court  of  each  of  the  counties  of 
Kings,  Bronx,  Queens  and  New  York  may,  with  the  approval  of 
the  surrogate  or  surrogates  of  his  county,  authorize  or  deputize 
one  or  more  of  the  other  clerks,  employed  in  the  surrogate's  office 
of  his  county,  to  sign  his  name,  and  exercise  such  of  the  other 
powers  conferred  upon  him  bv  this  section,  as  he  shall  designate. 
The  surrogate  may  prohibit  tne  clerk  and  deputy  clerk,  or  either 
of  them,  from  exercising  any  powers  specified  in  this  subdivision, 
but  the  prohibition  does  not  affect  the  validity  of  any  act  of  the 
clerk  or  deputy  clerk  done  in  disregard  of  the  prohibition. 

7.  The  clerk  or  deputy  clerk  or  other  person  employed  in  any 
capacity  in  a  surrogate's  office,  shall  not  act  as  appraiser,  as  at- 
torney or  counsel,  or  as  referee,  or  special  guardian,  in  any  matter 
before  the  surrogate. 

8.  The  clerk  and  deputy  clerk  of  the  surrogate's  court,  and  in 
the  county  of  Kings  two  other  clerks  and  in  the  counties  of 
Bronx,  Queens  and  Westchester  one  other  clerk,  to  be  designated 
by  the  surrogate,  in  addition  .,0  the  powers  above  enumerated  may 
exercise,  concurrently  with  the  surrogate  of  the  county,  the 
power  to  take  the  proof  of  a  will,  unless  demand  be  made  for 
an  oral  examination  or  cross  examination  of  the  subscribing 
witnesses,  or  objections  to  such  probate  are  pending. 

Former  If  2509  and  2510,  as  amended  by  L.  1893.  ch.  686.  L.  1894.  ch.  211, 
U  1900  ch.  BTil.  L,  1908.  ch.  42.  L.  1905.  ch.  615,  L.  1906.  ch.  95,  L.  1907, 
ch.  209,  L.  1908,  ch.  103,  L.  1913,  ch.  439,  amended  and  renumbered  by 
Ll  1914.  ch.  44.3,  and  amended  by  L.  1915,  ch.  61;  L.  1917,  ch.  10,  In  eflfect 
Sept.   1.   1917. 

Orlfrinal  Source  of  |  2509. —  The  amendment  of  1893  consolidated  former 
fl  2509  and  2511.  Former  |  2509  was  derived  from  U  1863,  ch.  362,  |  9; 
L.  187.3,  ch.  3:  L.  1874,  ch.  456;  L.  1877.  ch.  2XH\.  f  3:  L.  1877.  ch.  274, 
H  1.  2.  3.  Former  i  2511  was  derlvod  from  L.  1873.  ch.  225,  last  clntise 
of  f  1.  Sabd.  7.  added  by  the  amendment  of  1909  wa«  derived  from  K  1889, 
cfa,  330.  I  3,  as  amended  by  L.  1895,  ch.  544,   |  .3.  and  L».  1906.  ch.   185.  |  2. 

Original  Source  of  |  2510.—  Substituted  for  former  |  2510  by  the  amend- 
neiit  of  1893,  In  conformity  with  L.  1885,  ch.  367. 
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S  2003.  [Added,  1914.]    Clerk  to  keep  court  and  trvat  fmrni 
regrlater. 

Whenever  there  shall  be  filed  in  the  oflice  of  the  surrogate  anj 
decree  or  order  of  the  surrogate  or  of  the  surrogate's  court  direct- 
ing the  deposit  of  money,  either  actually  in  the  hands  of  some  pe^ 
son  or  persons  or  thereafter  arising  from  the  sale  of  real  estate 
described  in  any  such  decree  or  order,  with  the  county  treasurer  of 
his  county,  or  with  the  chamberlain  of  the  city  of  New  York,  op 
upon  the  filing  in  the  said  surrogate's  office  of  any  treasurer's  or 
chamberlain's  receipt  stating  that  a  sum  of  money  has  been  de- 
posited with  such  treasurer  or  chamberlain,  in  accordance  with  a 
decree  or  order  of  any  such  surrogate's  court  the  clerk  of  the  sur- 
rogate's court  shall  enter  in  the  court  and  trust  fund  register,  the 
title  of  the  proceeding,  or  the  name  of  the  estate  in  which  such  de- 
cree or  order  was  made,  together  with  a  statement  of  the  amount 
so  deposited,  or  ordered  to  be  dejwsited,  if  said  decree  or  order 
contains  the  amount  of  same,  and  the  name  of  the  person  or  per- 
sons, if  any,  to  whom  said  money  is  ordered  to  be  paid,  and  the 
date  of  the  filing  of  the  same  or  of  such  receipt  as  herein  men- 
tioned. 

Added  by  L.   1914,   ch.  443,   in  effect  Sept   1,  1014. 
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ARTICLE    THIRD. 

The  surrogate's  court  and  its  general  jurisdiction. 

Sec     2504.  Surrogate's  conrt;  when  to  be  open;  times  and  places  of  holding 
court. 

2505.  'When  and  where  court  held  by  county  judge;   proo(>e<llng8  where 

county  Judge   Is  also  surrogate. 

2506.  Terms  of  surrogates*   courts  In   New   York  county  and   powers  of 

surrogates. 

2507.  Proct-edlngs  in  supreme   court  regulated. 

2508.  Idem;   transfer  of  proceedings  to  mirmgate's  court. 

2509.  Proceedings,    et    cetera,    of    acting    surrogates,    where    and    how 

recorded. 

2510.  <3eneral    Jurisdiction    of   surrogate's    court. 

2511.  Jurisdiction  of  pernoiis;  when  and  how  obtained. 

2512.  Jurisdiction  of  subject  matter;  objection  to  defect  In  record. 

2513.  Presumption  of  Jurisdiction. 

2514.  Effect  of  exercise  of  Jurisdiction. 

2515.  Excluslre  Jurisdiction. 

2516.  Concurrent  Jurisdiction  of  two  or  more  surrogates. 

2517.  Jurisdiction,   how  affected  by  locality  of  debts. 

I  2S04.  [Added,  1914.]  Snrroflrate'a  court j  "wlien  to  b« 
opened  I  tlniea  and  placeii  of  boldtnflr  court. 

The  BurroKate's  court  is  always  open  for  the  transaction  of  any 
huHiness  within  its  powers  and  jurisdiction. 

The  surrogate  may,  from  time  to  time,  appoint,  and  may  alter, 
the  times  and  places  of  holding  said  court  for  the  transaction  of 
any  business  which  may  come  before  it.  The  surrogate  may  sign 
orders,  decrees,  letters  testamentary,  of  administration  and  of 
guardianship,  and  approve  bonds  wherever  he  may  be  at  any  time. 

Added   by  L.    1914,   ch.  443,   in  efTect  Sept.   1,    1914.     See  former  §  2504. 

f  2505.  [Am'd,  1914.]  IVhen  and  where  court  held  br 
eonnty  Jndflre.  Proceedlngra  vrhere  county  Judflre  la  alao 
■nrrograte. 

The  surrogate's  court,  in  a  bounty  where  the  county  judge  is 
also  surrogate,  may  be  held  at  the  time  and  place  at  which  the 
county  court  is  held;  and  the  jury  in  attendance  may  constitute 
the  jury  for  the  trial  of  any  issue  arising  in  the  surrogate's  court. 

Former  {   2506,   amended  and   renumbered  by  L.   1914,   ch.  443,   in  effect 
Sept.   1.   1014. 
Original  Source.—  L.  1847.   ch.  280,   |  32,  in  part. 

I  2500.  [Am'd,  1893,  1899,  1914.]  Terms  of  Hurroflrate** 
eonrta  in   Ne%«'  York  county  and  poirera  of  anrrofiratea. 

The  surrogates  of  the  county  of  New  Tork,  from  time  to 
time  must  appoint  and  may  alter  the  times  of  holding  terms  of 
that  court  for  the  trial  of  probate  proceedings  and  for  the  hear- 
ing of  motions  and  other  chamber  business.  They  must  pre- 
scrilK*  the  duration  of  such  terms,  and  assign  the  surrogate  to 
preside  and  attend  at  the  terms  so  appointed.  In  case  of  the  in- 
ability of  a  surrogate  of  that  county  to  preside  or  attend,  the 
other  Burrogate  may  preside  or  attend  in  his  place.    Two  or  more 
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terms  of  the  surrogate's  court  may  be  appointed  to  be  held  at 
the  same  time.  The  term  of  that  court  held  at  the  chambers 
shall  dispose  of  all  business  except  contested  probate  proceed- 
ings; all  contested  probate  proceedings  shall  be  disposed  of  at  the 
trial  term.  An  appointment  must  be  published  in  two  news- 
papers published  in  the  city  of  New  York  during  or  before  the 
first  week  in  January  in  each  year.  All  the  powers  conferred 
by  law  ui>on  the  surrogate  of  the  county  of  New  York  may  be 
exercis€»d  by  either  of  the  surrogates  of  the  said  county.  Thepp 
shall  be  published  in  the  official  law  paper  published  in  said 
county,  upon  Mond<ay  of  every  week,  under  the  name  of  the 
surrogate  making  the  several  appointments,  a  full  and  true  list 
of  the  names  of  all  appraisers,  transfer  tax  appraisers,  8pt»cial 
guardians,  referees  and  temporary  administrators,  which  either 
surrogate  shall  have  designated  or  appointed  during  the  preced- 
ing week  together  with  the  names  of  the  proceedings  in  which 
they  were  appointed  and  the  dates  of  said  appointments. 

Formor  |  2504.  as  amonded  by  L.  1893.  ch.  9.  L.  1899,  ch.  605,  amended 
and  reDumberiMl  by  L.   1014,   cb.  443,   Id  effect  Sept.   1,   1914. 

Original  Source. —  The  flwt  sentence  was  taken  from  B.  S.,  pt,  3,  ch.  2, 
tit.  1,   I  12,  In  part. 

§  2507.  TAm^dL,  ISOSy  1014.1  Proceedlnva  In  supreme  coart 
regrnlated. 

.  In  a  special  proceeding  cognizable  before  a  surrogate,  taken  in 
the  supreme  court,  as  prescribed  in  section  2480  of  this  chapter, 
the  seal  of  the  court  in  which  it  is  taken,  must  be  used,  where 
a  seal  is  necessary.  The  special  proceeding  must  be  entitled 
in  that  court;  and  the  papers  therein  must  be  tiled  or  recortled. 
as  the  case  may  be,  and  issues  therein  must  be  tried,  as  in 
an  action  brought  in  that  court.  The  clerk  of  that  court  uuist 
sign  each  record,  which  is  required  to  be  signed  by  the  surrogate 
or  the  clerk  of  the  surrogate's  court.  The  issuing  of  a  citation 
may  be  directed,  and  any  order  intermediate  the  citation  and  the 
decree  may  be  made  by  a  judge  of  the  court. 

Former  |  2490,  aa  amended  by  L.  1805,  ch.  946.  amended  and  renmn- 
bere<l  by  L.   1014.   ch.  443,   In  eCfect  Sept.   1,   1914. 

Original  Source. —  Mostly  new.  But  see  references  cited  In  note  to  I 
2478,   ante.  « 

§  250S.  [Am^d,  1895,  1914.]  Id.)  tranMfer  of  proeeedinga 
to  Marroflrate'M  court. 

The  court  may,  at  any  time,  in  its  discretion,  upon  being  patis- 
tied  that  the  reason  for  the  exercise  of  its  powers  and  jurisdiction 
has  ceased  to  operate,  make  an  order  to  transfer  to  the  surro- 
gate's court  any  matter  then  pending  before  it.  Such  an  onler 
operates  to  transfer  the  same  accordingly.  Immediately  after 
such  a  transfer,  or  after  the  revocation  of  the  order  of  the 
justice  of  the  supreme  conrt  as  prescribed  in  section  248S,  the 
surrogate  must  cause  entries  to  be  made  in  the  proper  l»ook  in 
his  office  referring  to  all  the  papers  filed,  and  orders  entered,  or 
other  proceedings  taken  in  the  supreme  court;  and  he  may  cause 
copies  of  any  of  the  orders  or  papers  to  be  made,  and  worded 
or  filed  in  his  office,  at  the  expense  of  the  county. 

Fonner  $  2101.  n.s  nni<'n<UHl  by  Ti.  1S05,  ch.  940,  amended  ami  reooni' 
bertd   l»y   L.    1014.    oh.    iVi,    In   offeot   Sept.    1.    1914. 

Original  Source. —  Mostly  new.  Bui  see  reference*  clt«d  In  note  •»  I 
2478,    ante. 
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8  2609.    [Am'd,  1914.]     Proceodlngrs,  etc.,  of  actlnfl:  surro- 
gmt€»,  VFliere  and  how  recorded. 

Where  an  act  is  done,  or  a  proceeding  is  taken  by,  before,  or 
by  authority  of,  an  officer,  or  a  person  appointed  by  the  board  of 
supervisors,  or  by  the  board  of  aldermen,  temporarily  acting  as 
snrrogate  of  any  county  as  prescribed  in  this  chapter,  the  same 
must  be  recorded,  or  the  proper  minutes  thereof  must  be  entered, 
in  the  books  of  the  surrogate's  court,  in  like  manner  as  if  the 
same  were  done  or  taken  by,  before,  or  by  authority  of  the  sur- 
rogate of  the  county;  and  the  officer  or  person  so  acting,  or  the 
clerk  of  the  surrogate's  court,  must  sign  the  certificate  of  pro- 
bate and  any  letters  so  issued,  and  must  certify  the  record 
thereof  in  the  book. 

Former  |  2494,   amended  and   renumbered  by  L.   1914,   ch.   443,   In  effect 
Sept.   1.   1914. 
Orlgljial  Sonrce. —  Mostly  new.     But  see  B.  S.,  pt  2,  cb.  6,  tit.  2,   f  53. 

I  2510.  [Am'd,  1903,  1914.]  General  Jnri«dictlon  of  «ar- 
royate'a  conrt. 

Each  surrogate  must  hold,  within  his  county,  a  court,  which 
has,  in  addition  to  the  powers  conferred  upon  it,  or  upon  the 
surrogate,   by  special  provision  of  law,  jurisdiction,  as  follows: 

To  administer  justice  in  all  matters  relating  to  the  affairs 
of  decedents,  and  upon  the  return  of  any  process  to  try  and 
determine  all  questions,  legal  or  equitable,  arising  between  any 
or  all  of  the  parties  to  any  proceeding,  or  between  any  party 
and  any  other  person  having  any  claim  or  interest  therein  who 
voluntarily  appears  in  such  prdbeeding,  or  is  brought  in  by  sup- 
plemental citation,  as  to  any  and  all  matters  necessary  to  be 
determined  in  order  to  make  a  full,  equitable  and  complete  dis- 
position of  the  matter  by  such  order  or  decree  as  justice  requires. 

And  in  the  cases  and  in  the  manner  prescribed  by  statute: 

1.  To  take  the  proof  of  wills;  to  admit  wills  to  probate;  and 
to  take  and  revoke  probate  of  heirship. 

2.  To  grant  and  revoke  letters  testamentary  and  letters  of 
administration,  and  to  appoint  a  successor  in  place  of  a  person 
whose  letters  have  been  revoked. 

3.  To  direct  and  control  the  conduct,  and  settle  the  accounts, 
of  executors,  administrators,  and  testamentary  trustees;  to  re- 
move testamentary  trustees,  and  to  appoint  a  successor  in  place 
of  a  testamentary  trustee. 

^  4.  To  enforce  the  payment  of  debts  and  legacies;  the  distribu- 
tion of  the  estates  of  decedents;  and  the  payment  or  delivery,  by 
executors,  administrators,  and  testamentary  trustees,  of  money  or 
other  property  in  their  possession,  belonging  to  the  estate  or 
fund. 

5.  To  direct  the  disposition  of  refhl  property,  and  interests  in 
real  property  of  decedents,  and  the  disposition  of  the  proceeds 
thereof. 

6.  To  appoint  and  remove  guardians  for  infants;  to  compel 
the  payment  and  delivery  by  them  of  money  or  other  property 
belonging  to  their  wards;  to  direct  and  control  their  conduct,  and 
settle  their  accounts. 

^  7.  To  settle  the  accounts  of  a  father,  mother  or  other  rela- 
tive having  the  rights,  powers  and  duties  of  a  guardian  in  socage, 
and  to  compel  the  payment  and  delivery  of  money  or  other 
property  belonging  to  the  ward. 
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8.  To  determine  the  validity,  construction  or  effect  of  anj  dis- 
position of  property  contained  in  any  will  proved  in  his  coort, 
whenever  a  special  proceeding  is  brought  for  that  purpose,  or 
whenever  it  is  necessary  to  make  such  determination  as  to  any 
will  in  a  proceeding  pending  before  him,  or  whenever  any  party 
to  a  proceeding  for  the  probate  of  any  will,  who  is  interested . 
thereunder,  demands  such  determination  in  such  proceeding. 

Former  %  2472.  as  amended  by  L.  1908,  ch.  407,  amended  and  rwiumbfrri 
by  U   1914,   cb.   443,   In  effect  Sept.    1,   1914. 

OrlKlnal  Source.— R.  S..  pt.  3,  ch.  2,  tit.  1,  i  1:  pt.  2,  oh.  6,  tit  1 
art.  3.  I  66,  as  amended  by  L.  1866,  ck.  110;  L.  1867,  ch.  782;  U  1»71« 
ch.   482;    L.    1874,   ch.   267. 

S  2511.  [Added,  1914.]  Jurisdiction  of  persoaa;  wkea  ab4 
how  obtained. 

The  surrogate's  court,  in  any  proceeding  before  it,  shall  hare 
jurisdiction  of  the  following  described. persons: 

1.  The  petitioner. 

2.  Parties  who  have  been  duly  cited,  including  all  thosr 
described  as  being  persons  belonging  to  a  class,  or  connected  with 
the  decedent,  or  as  interested  in  the  property  or  matter  in  qow 
tion,  whether  designated  by  their  full  and  correct  names  or  not 

3.  Persons  of  full  age  who  have  not  been  judicially  declared  t<* 
be  incompetent  to  manage  their  affairs. 

a.  Who  shall,  either  before  or  after  the  filing  of  the  petition, 
waive  the  issue  or  service,  or  both,  of  the  citation  by  an  instm- 
ment  in  writing  signed,  acknowledged,  or  proved  and  dnly  cer 
tified. 

b.  Who,  whether  named  in  the  petition  or  citation  or  not,  shtB 
appear  personally  in  court  and  file  written  signed  notice  of 
appearance  acknowledged,  or  proved,  and  duly  certified. 

c.  Who,  whether  named  in  the  petition  or  citation  or  not,  shill 
appear  by  attorney  whose  authority  in  writing  to  appear,  fo 
signed,  acknowledged,  or  proved>  and  duly  certified,  shall  be  filed 

Added  by  L.    1914,    ch.   443.   in  effect  Sept.    1,   1914. 

§  2612.  [Added,  1914.]  Jurisdiction  off  snbjeet  matlen 
objection  to  defect  in  record. 

The  surrogate's  court  obtains  jurisdiction  in  every  case  to  mak* 
"a  deoree  or  other  determination  by  the  existence  of  the  jurisdic- 
tional facts  prescribed  by  statute.  When  the  decree  or  Mhn 
determination  fails  to  recite  the  existence  or  proof  of  a  juris- 
dictional fact,  and  such  fact  actually  existed;  or  when  any  ptrty 
has  failed  to  take  any  intermediate  proceeding  req^nired  by  U^ 
to  be  taken,  an  objection  to  such  decree  or  determmation  haseii 
thereon  is  available  only  upon  appeal,  and  the  surrogate's  court 
may,  in  its  discretion,  allow  such  a  defect  to  be  supplied  by 
amendment. 

Added  by  L.  1914.  ch.  443,  in  effect  Sept.  1,  1914.  See  former  |  24?^ 
orierlnally  re.lHod  from  L.  1868,  ch.  260,  f  1;  Ij.  1870,  cb.  369.  f  1^ 
L.    1S72,   ch.  92. 

S  2513.   [Am*d,   1010,   1014.]    Presumption   of   Jarisdlctloa. 

Where  the  jurisdiction  of  a  surrogate's  court  to  make,  a  dooref 
or  other  dctcnninaticni,  is  drawn  in  question  collaterall.v.  the 
jurisdiction  is  presumptively,   and,   in  the  absence  of  fraud  or 
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polUiaion,  conclusivoly,  established,  by  an  all^^ation  of  the  juris- 
dictioual  facts,  contained  in  a  written  petition  or  answer,  diily 
rerifiec),  ujjed  \n  t|»p  i4iirtpgate*§  rop|-t.  The  fapt  thi^t  junsdiption 
ttf  thp  parties  wa9  phiaiueci  is  pretjnqintively  proyed,  by  ^.  recjt^l 
tq  that'efpcl:  \n  the  dppre^. 

Fftrmpr  I  2473,   as  amended  by  Ij.   1910,  ch.  576,  aipe|)ded  and  reni^nibcred 
tiy  L.   19ll.   ch.  443.   In  effect  Sept.   1.   1014. 
Qrlglpal  t}qufp^.     Sfifi  L.  197p.  c\^.  ^5Q. 

Jurisdiction,  oncp  {luly  exercised  over  any  matter  by  a  snrro- 
ir^le'V  ppui't,  exclpdes  the  subsequent  exercise* of  jurisdiction  ))y 
another  surrogate's  court,  over  fhe  same  matter,  and  aW  its  in- 
cidents, except  as  otherwise  specially  prescribed  by  law.  Where 
a  ^uardia^  ^as  \ifQU  ^Wlj  4ppp|ntpd  ^y,  pr  l^|:ter8  tastampn^ary 
or  of  administration  haVe  beep  duly  issued  from,  or  any  other 
special  proceeding  has  been  duly  commenced  in,  a  surrogate's 
part  haFipg  j|ipi«diatipD,  ali  fUrthei;  prpceedings  to  be  taken 
in  a  surrogate's  court,  with  respect  to  the  same  estate  or  mattes, 
piHsf  ]ip  taken  |p  ttjp  ^t^fpe  ppuft- 


Fpnner  I  »475.  renniiAeted  hj  L.   1^14,  ch.  443,  in  pff^ct  gppt.   1.  IflH. 
•  Ori3n:»l  Sputce.-  K.  %.,    pt.  *3,    pl».   52,    ^t   1»   I   f^{   fit.   2,   ch,   {|,    ul 
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The  surrogate's  court  of  each  county  has  jurisdiction,  ezclusiTe 
<df  every  other  surrogate's  cpurt,  to  take  the  proof  of  a  will,  aiid 
to  grant  letters  ti^stainpntary  therei^pqu^  pr  to  grant  letters  of 
administration,  as  the  case  requires,  in  either  of  the  following 
eases: 

1.  Where  the.  dec«dont  was,  at  the  time  of  his  death,  a  resi- 
dent of  thpt  cdnnty,  whether  hi^  death  happened  there  pr  else- 
irbere. 

2.  Where  the  decedent,  not  being  a  resident  of  the  state,  died 
within  that  cqunty,  leaving  pert^onal  prppprty  within  thp  state, 
or  leaving  personal  property  which  has,  since  his  deatb*  cpme  into 
the  state,  and  remains  unadminiatered. 

3.  Where  the  decedent,  not  being  a  resident  of  the  state,  died 
without  the  state,  leaving  personal  property  within  that  county, 
and  no  other;  or  leaving  personal  property  which  nas  since  his 
death,  come  into  that  county,  and  no  other,  and  remains  unadmin- 
istered. 

4.  Where  the  decedent  was  not,  at  the  time  of  his  death,  a  resi- 
dent of  the  state,  and  a  petition  for  probate  of  his  will,  or  for  a 
grant  of  letters  of  administration,  under  subdivision  second  or 
third  of  this  section,  has  not  been  filed  in  any  surrogate's  court; 
but  real  property  of  the  decedent,  to  which  the  will  relates,  or 
which  is  subject  to  disposition  under  title  fourth  of  this  chapter, 
is  situated  within  that  county,  and  no  other. 

Former  i  2476,  amended  and  renumbered  by  L.  1914,  ch.  443,  In  effect 
JVpt.   1,    1914. 

OriKtaal  Source.— R.  8.,  pt.  2,  ch.  6,  tit.  2,  S  23;  pt.  3,  ch.  2,  tit.  1, 
S  1;  L.   1837,   ch.  460,   S   1. 
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§  2616.    [Renniii.,  1914.]      Concurrent  Jni-lsdlctton  off  tvw 
or   more   aurrofirateii. 

Where  personal  property  of  the  decedent  is  within,  or  comes 
into,  two  or  more  counties,  under  the  circumstances  specified  in 
subdivision  third  of  the  last  section;  or  real  property  of  the  dece- 
dent is  situated  in  two  or  more  counties,  under  the  circumstaDces 
specified  in  subdivision  fourth  of  the  last  section;  the  $urro^atf-«' 
courts  of  those  counties  have  concurrent  jurisdiction,  exclusive  of 
every  other  surrogate's  court,  to  take  the  proof  of  the  will  and 
grant  letters  testamentary  thereupon,  or  to  grant  letters  of  admin- 
istration, as  the  case  requires.  But  where  a  petition  for  probate 
of  a  will,  or  for  letters  of  administration,  has  been  duly  filed  in 
either  of  the  courts  so  possessing  concurrent  jurisdiction,  the  juris- 
diction of  that  court  excludes  that  of  the  other. 

Former  f  2477.  ronumbered  by  L.  1914.  cb.  44S,  in  effect  Sept.  1,   1914. 
Original  Soarce.— K.  S.,  pt.   2,  cb.   ^  tit.  2,   f  24. 

9  2517.    [Renum.,     1914.]     Jvrladictlon,    how    alTeetc^d     ^y 
locality  of  debts. 

For  the  purpose  of  conferring  jurisdiction  upon  a  8urroirate*s 
court  a  debt  owing  to  a  decedent  by  a  resident  of  the  state  is 
regarded  as  personal  property  situated  within  the  county  where 
the  debtor,  or  either  of  two  or  more  joint  debtors,  resides;  and  a 
debt  owing  to  him  by  a  domestic  corporation  is  regarded  as  per- 
sonal property  situated  within  the  county  where  the  principal 
office  of  the  corporation  is  situated.  But  the  foregoing  provision 
does  not  apply  to  a  debt  evidenced  by  a  bond,  promissory  note,  or 
other  instrument  for  the  payment  of  money  only,  in  terms  nf»|coti- 
nble,  or  payable  to  the  bearer  or  holder.  Such  a  debt,  whether  the 
debtor  is  a  resident  or  a  non-resident  of  the  state,  or  a  foreign  or 
n  domestic  government,  state,  county,  public  officer,  association, 
or  corporation,  is,  for  the  purpose  of  so  conferring  jurisdiction. 
regarded  as  personal  property  at  the  place  where  the  bond,  note 
or  other  instrument  is,  either  within  or  without  the  state. 

Former  §  247S,   renumbered  by  L.   1014,  eta.  443,  in  effect  Sept.   X,    1S14. 
Origiual  Source. —  New. 
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TITLE  n. 

Special  pioceedlngs;  pleadincrs,  process  and  Its  service;  appear- 
ance; trial  by  court  or  jury;  taking  and  preserving  testi- 
mony; orders  and  decrees*  their  effect  and  enforcement. 
IfOtters,  tbeir  requisites,  effect,  issue  and  revocation.  Bonds, 
tlieiT  requisites,  approval,  prosecution  and  discharge. 
SoretleSy  their  rights  and  obligations. 

Aitlcle   1.  Special    proceedings,    how    begun;    pleadrngti    and    process;    senrlce 
of  citation   and   other  process,    and   proof  thereof. 

2.  Appearance,     appointment    of    Kpeeial    guardian ;    consolidation     of 

proceedings.        Reference,    trial,    decision,    exceptions  and    tpstl- 

monj.      Orders   and  decrees,    effect  and  enforcement;  docketing* 
discharging  and  staying. 

3.  Letters,    their   requisites,    priority  and   authority;    how,  when   and 

to  whom  granted ;    revocation.      Removal   of   trustee. 

4.  Bonds  and   undertakings,   approval,    recording,   proNi>cutioa   and   dis- 

charge; sureties,   their  release,   rights  and  obligations. 

ARTICLES    FIRST. 

• 

Special  proceedings,  how  begun;  pleadings  and  process;  service 
of  citation  and  other  process,  and  proof  thereof. 

Sec.    2518.  Proceeding   commencfKl    by   petition;    statute'  of   limitations. 

2510.  Written   pleadings   required. 

252(».  Verification  thereof. 

2521  General  contents  of  petition. 

2522!  ProeeNs;  how  executed  and  returnable. 

2523.  General  contents  of  citation. 

2524.  General  contents  of  citation;  persons  constituting  a  class;  persons 

unknown  or  whose  names  or  parts  of  names  are  unknown. 

2525.  Citation;  how  aerred  within  state. 

2526.  Service    personally    without    the    state,    or    by    publication;    when 

ordered. 

2527  Application  for  order  permitting  service  by  publication ;  or  per- 
sonally without  the  state. 

2528.   Order,   when  and  how   made;   c(»n tents   thennif. 

252D.  When  aervlce  of  citation  shall  be  made;  manner  of  service  with- 
out the  state  or  by  publication. 

25.'{0.  Id. ;  upon  Infant,  et  ct>tera ;  additional  retiulrement  In  certain 
cases. 

25.')1.   Proof  of  service  of  citation,  subpoena,  et  cetera. 

2582.  Publication  of  citation,  et  cetera. 

f  2SB18    [Am'dy  1914.]    Proceedlnflr  oommenoed  by  petition | 
■tAtiite    of   limltatioiia. 

Kvery  proceeding  in  8urrof?ate*8  court  shall  be  commenc€»(l  by 
the  filing  of  a  petition.  In  any  case  where  the  time  in  whicli  to 
begin  such  proceeding  is  limited,  a  citation  or  an  order  to  show 
cuuMe.  on  such  petition  must,  within  sixty  days  thereafter,  be 
issued  and  be  served,  as  prescribed  in  this  chapter  upon  the 
adverse  party,  or  upon  one  of  two  or  more  adverse  parties,  who 
are  jointly  liable,  or  otherwise  united  in  interest;  or  within  the 
Bauie  time,  the  first  publication  thereof  must  be  made  pursuant 
to  an  order  made  as  prescribed  in  this  chapter. 

Former   |    2517.    amended   and   renumbered   by   L.    1914,    ch.   443,    in   effect 
S<pt.    1.    1»14. 
Orlslxuil  Source. —  New. 
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§  :£.-»l».    [Am*c1,   1014.]       Written   ploac11u8r«   required. 

All  petitions,  answers,  and  objections  shall  contain  a  plain  and 
concise  statement  of  the  facts  constitutiujf  the  claim,  objection 
or  defence,  and  a  demand  fqr  $he  jlpcree,  order,  or  other  relief, 
to  which  the  party  supposes  himself  to  be  entitled,  and  shall  U* 
duly  verified.  The  surroiCH^f^  n\^¥  fm^\T»  thftt  f^  jjpftF  tlw'FP'rf 
be  servpd  upon  ftuj  perm>n  inteyetjt^^d  m  ftutsh  m^pner  ^s  1»P  J"'^'^ 
(Jirect,  A  party  wjjp  fails  tp  cQHiply  MtU  sucji  ^pquirenieut 
may  bp  treate4  fm  a  ^ftr|:y  \n  4tJ{HnJt. 

Former  i  2533.   amendefl  apd  renomb^^  bv  L.   1914i   du  4tt*  iR  ettft 

Sept.    1.    1914. 

^     Original   Sourctn —  New. 

§  2S20.    [Am'd,  1014r]    VeviAoMton  t||^r*9l, 

The  provisions  of  septions  T)^,  524,  ^5  q^d  S£t6  of  this  ict 
apply  to  a  verification  made  pursiiant  to  this  chjipter,  and  to 
th(»  jK'tition  or  other  paper  so  vopified.  whepe  they  can  he  m 
applied  in  spbstance,  wjthout  regard  to  the  form  of  the 
prpceeding. 

Former   |    2534,    amended   and   renambered  by   L.    1B14,   cb.   443.  in  eff««t 
Sppt.    1.    1914. 
Original    Source. —  New. 

■ 

I  8521,    [Addf^d,    1914.]    6«|ittval   eontiaiiU    of   p»tl|l«»* 

A  petition  must  substantially  set  forth: 

1.  The  title  of  the  proceeding,  the  name  and  vesidepce  of  til* 
person  to  whose  estate  or  fund  the  proceeding  relates,  and  the 
name  and  residence  of  the   petitionef. 

2.  The  facts  ui>on  whjch  U\e  jurls^jptipn  Qf  thp  cpurt  dpp*?nds 
to  entertain  the  application  and  grant  th^  papef  i^sked  for* 

3.  iSo  far  as  they  can  be  ascertained  with  due  diUgeiiiw.  the 
names  and  post-office  addresses  of  all  the  persons  interested  in 
the  procecdjiig  who  (ire  required  ^o  be  cited  i|pon  the  application, 
or  ci^ncerniiijf  whom  the  court  is  required  to  h^^ye  information: 
and  if  the  uauie  or  postrotfice  address  of  any  qf  such  pepwns 
is  unknown,  the  facts  which  show  what  effort  has  l)een  made 
to  ascertain  the  same. 

4.  That  there  are  no  other  persopa  than  those  mentioned  inter 
ested  in  the  application  or  proceed iug. 

5.  A  request  for  the  relief  or  action  of  the  court  to  which  the 
petitioner  deems  himself  entitled. 

Before  any  process  shall  be  issued  on  a  |>etitlon  the  petitioner 
may  be  required  to  show  by  his  petitioq  or  otherwise  the  followiwr 
matters: 

If  any  person  named  be  an  infant  there  shall  be  set  forth: 

a.  I  lis  a>;e,  and  whether  or  not  he  has  a  geiierfii  or  tesUmfD- 
tary  guardian. 

h.  Whether  or  not  his  father,  or  if  he  be  dead,  bis  mother  i> 
living,  giving  the  name  and  post-office  address  of  such  iiertHm. 

c.  The  pers(m  with  whom  such  infant  resides  ftnd  Ids  post-o(Si» 
address. 

If  any  person  named  be  an  adjudged,  or  ^n  allpgedt  iiioempetent 
there  shnll  be  set   fj»rtli: 

a.  The  name  and  post-office  address  of  the  ooniinittee,  if  ipj* 
and  the  nani«»  and  post-MJlici'  address  of  the  person  or  ipstitutio" 
having  the  care  or  custody  of  such  incomiietent. 

03S 
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b.  The  fiif'tR  rffffthliii^  hirt  iiiconipPtenoy,  aiid  tlw*  nnnip  and 
lW«t-ofBt'e  addl'esS  bi  ii  rt'latiTe  br  frit^nd  hating  tin  inttn-est  in  his 
welfafre. 

If  any  hi  such  liersonfe  bd  indhid^d  iti  a  dlflss,  and  his  hdme  be 
tthKuowh  there  Shall  be  et^t  tatth': 

Tht*  nttmes  ahd  poik-olfice  addrej^sos  of  thdse  persons  of  the  class 
trhb  ar^  knd^n,  fend  A  general  descHptloh  of  all  other  fiersons  dc- 
lon^n^  to  fttit*h  t'lass.  showing  their  eoiinection  with  the  decodeht 
or  furtrt  and  their  intfe^t-est  in  the  pNiperty  or  hiattt^i*  in  (luof^tioh. 

If  HhT  bf  8Ut<h  ftersOhs  be  nrikfaown  di-  his  name  bt*  ankuown 
there  feHail  be  s^t  foHti: 

A  irtn^ral  destriptlon  of  snch  person  showing  his  connection 
with  th0  df»t'ede>it  ttr  ftiud,  ttnd  his  interest  iti  the  pi*opbttjr  or 
mkitt^f   in  UUestiofa. 

Added    by  L.    1014,    ch.   ^3.   in  effect  Scpi    1,    i0l4.  ' 

I  2S22.  [Aiu'di  i9l4.]  i»rttce««|  1I0%V  ^±^eni^d  and  ft^ea 
toruable. 

Th^  proeebs  df  the  fiutrogate's  tdhrt  shrill  bb  d  citatloii  to  ^hoSv 
cause^  an  order  to  show  caus^,  and  such  otl}er  process  and  uiai|- 
date  as  the  surrogate  is  or  shall  be  authorized  by  law  to  issu^ 
and  employ  in  the  performance  of  the  duties  imposed  on  him  and 
iu  the,  euh)reing  of  his  orders  and  decrees. . 

A  citation  or  other  liianuate  of  a  surrogate's  court  must,  except 
where  it  is  otherwise  specially  prescribed  by  law,  be  made  re- 
turnable before  the  surrogate's  court  from  which  it  was  issued^ 
ana  may  be  served  or  executed  in  any  county.i  A  warrant  of 
attachment  muni  be  direqte^  to  the  sheri^  of  the  surrogate's 
county^  who  may  execute  it  iu  any  county,  and  must  convey  the 
person  arrested  to  the  place  where  it  is  returnable. 

.  Former   I  2S1S|  ameudHl   ana  reiitiubtirra  by  Ix,   1914,   cb.   443,   In  effect 
Sei>t,    1.    19H.  ^       , 

Original   Source.—  L.    l&iT,    ch.   4ti0,    M    6«,    G7. 

I  fal2]l.    tAdd««l,  1014.]      Cik^neral  c*ototelitll   bt  ditatiOh. 

A  citation  must  substantially  set  forth: 

1.  The  iiame  and  resiucjue  of  the  pi'titioner,  and  of  the  per- 
son to  whose  estate  oj*.  fiiutl  the  proceeding  relates. 

%  The  names  of  all  the  i>t'rst)ns  t«>  be  citiMl  wlu)  have  not 
^yalved  its  i«fc?ne  and  hvrvi^e,  or  have  not  appeared,  so  far  as 
the  same  can   be  a.<certaiiied. 

3.  The  iime  and  phiee  when  the  citation  is  returnable,  whi<*h 
tinje  tintsl  Uj^t  be  more  than  f«Mir  mouths  after  the  date  thereol. 

4.  Ihe  object  of   Uie   procee<iinp   in   regard   to   which   the   per- 
»  8<ii-ft  cii.Ml  are  leunirtd  to  show  cauf^e. 

J>.  'Jl.e  <late   when   the   citation   issues. 

0.  It  nnisi  be  atteyled  in  the  name  of  the  surrogate,  and  by 
the  seal  of  his  court. 

AtJrtod  by  L.  10l4,  ch.  443,.  In  effwi  Sept.  1,  1914;  8<'«?  former  S  2519, 
originalif  derirtd  from  U  1887,  eh.  4tiO,  f  7. 

I  2ilii4.  rAfld4>.d.  ifll4.1  t34Mieral  contehiy  of  citation;  n<>r- 
Hftltfi  l<o«MllteilHk  ii  <*takA;  li^fc-NohM  titiknotiu  or  ivhOf«i'> 
aaHi^ls  Mr  iiUk-tli  df  iidm<>«i  dr<f  ttnkttonn. 

tfa  fltldition  to  the  tequirenients  of  the  last  section,  a  citatitm 
itlUSt  fUb<»trtnHall.V  set   forth: 

1.  Whefre  the  nnthes  of  some  persons  to  be  cited  comprising 
H  cmss  afe  hdKilowU,   the  niltnes  of   those  persons  of  the   class 
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who  arc  known,  and  a  general  description  of  all  other  persons 
l)eIouf!:in^  to  such  class,  showiuj;  th«Mr  connection  with  the  dece- 
dent and  their  interest  in  the  property  or  matter  in  question. 

2.  Where  the  persons  to  be  cited  are  unknown,  a  general  de- 
scription of  such  persons  showing  their  connection  with  the 
decedent  and  their  interest  in  the  property  or  matter  in  questirm. 

In  either  of  said  cases  where  the  petitioner  is  ignorant  of  the 
name  of  a  person  to  be  cited,  he  may  designate  that  person  ifi 
the  citation  by  a  fictitious  name  or  by  so  much  of  his  name  as  is 
known,  adding  a  description  identifying  the  person  intended. 

3.  In  every  case  where  it  appears  that  there  is  no  heir-at-law 
or  next  of  kin.  as  the  case  may  be;  or  that  it  is  not  known 
whether  or  not  there  be  such;  or  when*  all  of  the  parties  inter- 
ested are  non-resident  aliens,  the  citation  shall  be  issued  to  the 
attorney-general  of  the  state. 

Added  by   L.    1914.   ch.   443,.  In   effect   Sept.    1,   1914.     Sec   former  |  2oU. 
oriKinally  derived,  in  part  from  1(.  S.,  pt.  2.  ch.  0,  tit.  2,  fi  2«. 

§  2625.    [Added,  1014.]     Citation  |  how  aer^ed  within  utmtt. 

IVrsonal  service  of  a  citation  within  the*  state  shall  be  made 
as  follows: 

Upon  an  adult  person,  or  upon  an  infant  of  the  age  of  four- 
teen years  or  upwards,  by  delivering  a  copy  thereof  to  the  per- 
son to  be  served. 

Upon  an  infant  onder  the  age  of  fourteen  years,  by  delivering 
a  copy  thereof  to  the  infant  in  person,  and  to  his  father,  mother 
or  guardian;  or  if  there  be  none  within  the  state,  or  if  the  infant 
does  not  reside  with  a  parent,  to  the  person  having  the  care  and 
control  of  him,  or  with  whom  he  resides,  or  in  whose  service  he 
is  employed. 

Upon  a  person  judicially  declared  to  be  incompetent  to  manage 
his  affairs  by  reason  of  lunacy,  idiocy,  or  habitual  drunkenuesj, 
or  upon  a  corporation  by  delivering  a  copy  thereof  in  the  mannor 
prescribed  for  personal  service  of  a  summons  upon  such  a  per- 
son, or  up«;n  a  corporation  in  article  first  of  title  first  of  chapter 
fifth  of  this  act.  Upon  a  public  officer  by  delivering  a  co'iy 
thereof  to  such  officer,  or  to  one  of  his  uuly  constituted  deputrt*. 

Where  it  appears,  by  affidavit,  to  the  satisfaction  of  the  8^^ 
.gate  from  whose  court  a  citation  is  issued,  that  proper  and 
diligent  effort  has  been  made  to  serve  it  as  hereinbefore  pre- 
scribed in  this  section  upon  a  resident  of  the  state  whose  place 
of  residence  or  place  of  business  is  known,  and  that  the  person 
to  be  served  cannot  be  found  at  his  residence  or  place  of  busi- 
ness, and  cannot  be  elsewhere  served  within  the  state  within  a 
reasonable  time,  or,  if  found,  that  he  evades  service,  so  that  it 
cannot  be  made;  the  surrojrate  may  make  an  order  directing  that 
service  thereof  be  made,  as  prescribed  in  section  436  of  this  act: 
and  the  provisions  of  that  se<'tion  and  of  section  437  of  this  act 
relating  to  the  service  of  a  summons,  apply  to  the  service  of  a 
citation,  pursuant  to  an  order  made  as  prescribed  in  this  section. 

Where  it  is  necessary  in  any  special  proceeding  to  cite  known 
creditors,  and  it  appears  that  the  number  of  creditors  or  persons 
claiming  to  be  creditois,  residiiig  within  the  state  of  New  York, 
upon  whom  citation  is  re<iuired  to  be  serveil.  exceeds  fifty,  service 
thereof  may  bt»  made  upon  them  by  publication  thereof  in  such 
news|)aper  or  newspapers  and  for  such  a  length  of  time  as  shall 
be  fixed  by  the  surnigate,  and  by  the  mailing  of  a  copy  of  such 
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citation  to  each  of  them  by  deposit  of  n  ropy  thereof  in  the  post- 
office,  properly  enclosed  in  a  postpaid  sealed  wrapper  addressed 
to  each  of  them  at  his  last  known  post-offlce  address  as  stated  in 
the  order,  at  least  twenty  days  prior  to  the  return  day  thereof. 

Added    by  L.   1914.   cb.  443,   In  effect  Sept.   1,    1014.     See  former   ||   2520 
and   2521. 

§   2isae.    [Added,    1014.]       Service    pemonally    without    the 
Mtmte,   or  hy  publication  |  iivhea  ordered. 

The  surrogate  from  whose  court  a  citation  is  issued  may  make 
an  order  directing  the  service  thereof  personally  without  the 
f^tnte,  or  by   publication,  in  either  of  the  following  cases: 

1.  \Vhere  it  is  to  be  served  upon  a  foreign  corporation,  or  upon 
a  person  who  is  not  a  resident  of  the  state. 

2.  Where  the  person  to  be  served  is  a  resident  of  the  state, 
and  Bubstituted  service  upon  him  cannot  be  authorized  as  pro- 
vided in  Miction  2525  of  this  chapter. 

3.  Where  it  i»  to  be  served  upon  a  party,  or  a  person  required 
to  ho  made  a  party,  whose  nailie,  or  residence,  cannot  be  ascer- 
tained. 

4.  Where  it  is  to  be  served  upon  one  or  more  unknown  cred- 
itors, next  of  kin.  heirs«  legatees  or  other  persons,  either  indi- 
vidnnlly  or  included  in  a  class,  to  whom  a  citation  has  been 
directed,  designating  them  by  a  general  description,  as  prescribed 
in  this  chapter. 

Added  by  L.  1914,  ch.  443.  In  effect  Sept.  1,  1014.  Sec  former  f|  2522 
and  2523. 

i  252T.  [Added,  1914.]  Application  for  order  permitting 
service  by  publication  or  pemonally  Tvithont  the  state. 

Application  for  an  order  permitting  service  of  a  citation  by 
publication  or  per8ona41y  without  the  state  of  New  Y^ork  must 
be  made  upon  the  petition,  or  upon  an  aOldavitT  which  must  set 
forth  to  the  satisfaction  of  the  surrogate  the  facti»  which  show 
that  the  case  is  one  of  those  specified  in  section  2526  of  this  chap- 
ter and  that  the  petitioner  has  used  due  diligence  to  ascertain 
the  names  and  post-olhce  addresses  of  the  parties  whose  names 
or  post-office  addresses  are  unknown. 

Added  by  L.   191f,  ch.  443.  in  effect  Sept.   1.   1014. 

§  12928.  (Added,  191 4 1  am'd,  1918.]  Order,  when  and  how 
made  I  contents  thereof. 

When  an  order,  directing  the  service  of  a  citation  personally 
without  the  state,  or  by  publication,  is  mad4\  if  the  order  author- 
izes service  by  publication,  it  must  direct  that  the  citation  be 
servtnl  upon  the  liersons  named  or  described  in  the  order,  by 
publication  of  the  citation  in  two  newspapers,  therein  designated, 
unless  from  the  petition  or  affidavit  filed  it  appears  that  the  estate 
or  fund  amounts  to  less  than  five  thousand  dollars,  in  which  case 
only  one  newsimiHT  shall  be  designated,  for  such  specified  time 
as  the  surrogate  deems  reasonable,  not  less  than  once  in  each  of 
four  successive  week.s,  aiwl  by  mailing  a  copy  of  such  citation  as 
providcHl  in  section  twenty-five  hundre<l  and  twenty-nine  of  this 
chapter:  except  that  the  order  may  dispense  with  such  mailing 
to  jHTsons  whose  names  or  addresses  are  alleged  in  the  petition  or 
affidavit  to  be  unknown,  or  to  iiersous   who  are  alleged   in  the 
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poiition  ot  atfldrtTlt  to  hb  witbin  h  cdliiitl-J'  with  whith  the  United 
Statt^s  bf  Ani^Hoa  is  tit  trar;  or  to  bfe  ill  a  plriee  with  trhich  br 
rerisOil  of  the  l^iifetehee  Of  a  Jjtatfe  Of  \Var  the  United  States  of 
Anierii%  dOi»s  hOt  iiiaiiilain  \HifstA\  communication.  The  court 
shall  direct  that  the  citation  be  mailed  on  belialf  of  such  oeraons 
to  such  officer  as  may  have  been  appointed  uy  the  pi^esioent  of 
tlie  United  States  of  America  to  take  possession  of  the  proi>ertj 
of  alien  etteUiiea,  at  WaHhingtoUt  district  of  Colunibia. 

If  the  order  authorizes  personal  service  without  tnu  stale  of 
New  York,  it  must  direct  that  service  be  made  upon  the  parties 
nanied  ther^ih  iii  nie  ttiriHiiei:  .pre<irribbd  id  fec^ctiHii  tweiitt-nTe 
huiidred  iliid  tweiity-iiihe  of  tllis  chnbt^r. 

The  onlci:  hiHy  atithorl'zh  both  HiodeS  of  Jiefvlbe  Ht  the  option 
of  the  petitibiier.  Hf  liijly  Hirect  that  ji^rtict^  be  itiade  by  eithhr 
mode  without  embodtin^  tli^  other;  The*  Jjrailtiriir  Of  ati  ordrr 
for  service  hs  Jitiblieatidh,  Or  pbi-ftonally  withOtit  th^  gtrtte.  shall 
not  t)reveht  the  plM-sohal  feerVice  dt  siit*h  cittttioh  tvithin  the  state. 

Arttlod  Uy  L.  1914,  ch.  443;  L.  lbi§;  ch.  ^bo.  Ill  effbtt  ADr;  28.  idi^.  8rt 
fdrtnei-   |  2oi4. 

§  2S20.  [Added,  1014.]  Wlien  iiervlce  of  citation  iihiill 
b^  Itlaflli)  tlittiiiier  of  MerTlce  -fvlthout  thfc  atate  or  br  pib- 

•  ■  • 

Ahy  pebsOn  or^t*  eiphteeh  yertrs  of  age,  althbuirh  a  party  to  the 
special  iihoct^edinjET,  faiay  fect-rfe  a  citation.    . 

Service  of  a  citation  upon  a  resident  of  the  state;  or  upon  a 
nonresident  within  the  state^  must  be  made,  if  within  the  county 
of  the  surrogate,  or  in  ah  adjoiiiiiig  coUhty,  at  least  eight  dhts 
before  the  return  day  thereof;  and  if  in  any  other  county  of  the 
stat^j  at  least  ten  days  before,. the  return  day  thereof.  . 

Service  of  a  citation  personally  without  the  state  ot  >ietr  tori, 
pursuant  to  an  order  therefor,  must  l)c  made  in  the  sanie  manner 
as  is  i-iMJuired  by  this  chhiitt^r  for  tlie  perftbnal  Aervi^^e  Of  a  cita- 
tion Withiii  ,tlid  ^dte.  by  d'filiVei-ing  ia  cdf^y  of  ftiich  citation;  if 
within  the  t^nited  StJite*;  Ht  l^aJ^t  tWeiit^  dftysi  hnd  if  trithmit 
the  ITdited  ^tatbS  at  leafet  thli^t^  dayfe  b^tori?  th^  return  Hay 
thereof. 

Servii-e  df  citation  by  pdbiitatioli  hiiiftt  bfe  tttad^  bv  publication 
of  the  citatlHn  rife  rlt^scribed  Ih  Sii^H  hrdt-h  ahd  lif'  the  deposit 
on  or  before  the  day  of  the  first  iidblibatiO^i;  Iri  a  Specified  post- 
office,  of  a  copy  of  the  citation,  containpd  in  a  securely  closed 
postpaid  wrappt^r,  directeil  to  the  persoii  to  be  scfved.  at  a  place 
specified  In  thi*  Ordt?r;  and  if  tht*  p^it^son  tb  be  served. is  an  infant 
under  the  age  of  fourteen  years,  a  further  eopy^  likewise  c(Ui- 
■taiued  in  a  seciirely  closed  postjiaid  wrapper  directed  to  the 
father,  or  the  mother,  or  the  puardialli  and  the  person  with  whom 
such  infant  is  Sojourning:  Unless  by  the  tei-ins  or  the  order  mail- 
ing is  dispensed  with. 

Adfle^l   h^  L.    ini4;   ch.   443;    iri   bflTert   St^ut:   It   1914;     8^   formcf  il  2835 
and   2526. 

i  2iS:t)i.  [Ahi*i1,  Ifli^.l  l<1.;  liiioii  IhfaHi,  et  ^eil^M;  HM- 
iloiiai   reiittiroiiieiit   In   eefliiiki   bnliil^4. 

Wiiere  a  persr)n.  citcil.  or  to  be  ciieil.  is  ah  iiiijailt,  br  tvhero  the 
surrogate  has,  in  his  oimhIoji,  n^isoiiable  croiinns  to  believe,  that 
a  person  citi'fi,  or  to  i»o  »-iti«d.  is  an  hunitiial  nruhkriril,  or  for 
any   cause   nuMitally    incapable   adequately   to   protect   his  rights, 
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ulthough  not  judicially  declared  to  be  incompetent  to  manage  his 
affairs,  the  surrogate  may,  in  his  discretion,  with  or  without  an 
application  therefor,  and  in  the  interest  of  that  person,  make  an 
Older  requiring  that  a  eopy  of  thjj  ptiftiqi)  be  delivered,  in  behalf 
of  that  person,  to  a  i)ers')u  tlc8i(?natt  d  [h  thj'  order  and  that  serv- 
ice of  the  citation  shall  not  he  deethed  complete  until  such 
delivery. 

Former   fi   2027,   lun^ndeil  tod  tenmab^red  bj   L.  1914.  cb.  443.  In  efTect 
Sept.  1,   11114. 
Original  Source. —  New. 

3  2531.  [Am'd,  lOl^,  |W«i  Ift^T-l  ?fP«l  P«  VprTlcff  of  a 
«vbpoena»   citation   nt   oiner   ^4r9(:f;y((. 

I'roof  of  service  of  a  itubpoeua,  citation  or  other  process  issued 
from  a  surrogate's  court,  must  be  made  by  the  certificate  of  the 
sheriff,  when  served  by  him,  and  in  any  otlier  cajje  by  the 
affidavit  of  the  person  so  serving  ft;  or,  where  the  person  served 
is  of  full  a^e  and  uqt  incompetent,  by  a  written  adnii^isioii  signed 
by  him,  accompanied  with  i)roof,  by  acknowledgment,  affidavit  or 
otherwise,  of  the  genuineneHs  of  his  vignature;  provided,  how- 
ever, that  where  service  of  a  citation  or  order  to  show  cause  is 
made  upon  a  public  ofIicer,t)y  delivering  a  copy  thereof  to  one 
of  his  duly  constituted  deputicii,  a  writ  fen  admission,  signed  ))y 
such  deputy,  accompanied  with  proof  in  lii^e  manner  of  the 
genuineness  of  such  depnty's  signature  shall  be  sufficient.  I*roof 
of  publication  and  deposit  in  a  post-office  may  be  made  as  pre- 
scribed in  section  four  hundred  and  forty-four  of  this  act. 

Former   $   2532,   aniended   nud   renunibcrea  bj   L.    1914,   oh.   443.   %nil  am'd 
by  L.   191«,'cli.  44.'5;  t.   1917.   ch.  fi74.    !h  effect  May  29.   iwl". 
Original  Source.— R.   S.,  pt.   2.  ch.  2,   tit.   1.   f  Jj;  L.   1K?7.   ch.  46D.   I  0. 

I  2532.  [Rennm.,  1014.]  Publication  of  clt!|tlQn»  et 
cetera. 

Where  a  provision  of  this  chapter,  or  an  order  made  pursuant 
to  such  a  provision,  directs  tbe  publication  of  a  citation,  notice, 
or  other  paper,  or  the  service  thereof  b^'  publication,  the  pubiica- 
ticm  nmst  be  made  in  a  newspaper  pubhahed  in  tfie  county.  The 
^urro^ate  may,  also,  in  his  discretion,  direct  the  publication 
thereof  in  any  other  newspaper  publisfied  in  the  same  or  another 
county,  as  he  deem?  proper,  for  the  purpose  of  giving  notice  to 
the  persons  intended  to  be  served  or  notified.  If  no  newspaper 
is  published  in  the  county,  the  citation,  notice  or  other  paper, 
niu^t  be  published  in  the  newspaper  printed  at  Albany,  in  which 
U'gal  notices  are  required  by  law  to  be  published. 

Former  i   2535.   renumU^red   by  J^.   1914,   cb.    44^}.   in  effect  9eDt.    1.    1914. 
Original  Source—  L.  1S74,  ch.  437:  and  K.  S..  pt.  2,  ch.  9.  tit.  4.   i  40. 
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ARTICI.B    SECOND. 

Appearance;  appointment  of  special  guardian;  consolidation  of 
proceedings.  Reference,  trial,  decision,  exceptions  and  testi- 
mony. Orders  and  decrees,  effect  and  enforcement;  docketing, 
discharging  and  staying. 

Sec.  2533.  Appearance;    bow    made   and   effect    thereof. 
2534.  Sp4H-lal   guardian ;    when   to  be   appointed. 
2r>8r).  Consolidation  of  proceedings. 
23.tG.  Surrogate  may  refer  questions  of  fact. 
2o37.  Right  to  trial  by  Jury  preserred,   how  waived. 
2538.  Trial  by  jury. 
25.T0.  Trial   by   Jury;    powers   of  surrogate;    motion   to   set   asldi*  TirJI'-t 

and   for  new  trial. 
2640.  Jury    In    surrogate's    court;    how    obtained;    fees    of   Jurors  and 

officers. 

2541.  Decision   by   surrogate  after   trial   without  a   Jur^^ 

2542.  Kxcoptlons   upon   a   trial. 

2543.  Testimony   of   witness;    how    taken. 

2544.  Idem ;   by  the  surrt^^te  of  another  county. 

2545  Bequest,    et   cetera,    does   not   disqualify,    et   cetera,    wltD««i. 

2346.  Uncontroverted    allegations    constitute    due    proof. 

2547.  Filing  testimony  taken  out  of  court  by  commission. 

2548.  Definition   of  decree   and   order;    how  ortler   enforced. 
2540.  Decree  or  order;    when   evidence  of  asssetK. 

2550.  Force  and  effect  of  a  decree    of  surrogate'.s  court. 

2551.  Decree  for  money;  how  docketed;  effect,  assignment  and  dlscbarrr. 
2532    D(>eree:    imrtial    satisfaction    of. 

2553!  Enforcement    of   decree   by    execution. 

2554.  Idem ;    by    punishment    for    contempt. 

2555.  K!Tect   and  <*ontents   of  decree   revoking  letters. 

2556.  The  lant   section   qualltitHl. 

2557.  When    exei'ution    of   th-cree    or    order    Is    stayed    by    ap|)eal. 

{  2538.  [Ain*d,  18»G,  1911,  1014,  1917.1  Appearance,  aow 
made  and  effect  thereof. 

In  a  surrogate's  court,  a  party  of  full  age  may,  unless  he  Iwu' 
been  judicially  declareu  to  be  incompetent  tj  mauaKe  his  affairs, 
appear  and  prosecute  or  defend  a  special  proceedinK  in  person,  or 
by  attorney  regularly  admitted  to  practice  in  the  courts  of  rewrd. 
at  his  election,  except  in  a  proceediuK  to  punish  him  for  cnntpnipt. 
or  where  he  is  required  to  appear  in  person,  by  special  provision 
of  law,  or  by  a  special  order  of  the  surrogate.  An  apppanin(* 
must  be  evidenced  by  a  notice  of  appearance  signed  by  the  party 
or  by  his  attorney,  or  in  the  case  of  a  public  officer,  by  s«™ 
officer  or  a  duly  constituted  deputy  in  the  name  of  such  offif^r. 
and  filed  in  the  surrogate's  court;  and  where  no  citation  has  been 
served  on  the  person  appearing,  such  notice  must  be  signed  W 
him  and  be  acknowledged  or  proved,  and  duly  certified. 

Former  S  232S.  as  amended  by  L.  1806,  ch.  r>70.  and  L.  IMl-  <^*»:.,^1; 
amended  and  renumbered  by  L.  1914.  ch.  443;  am'd  by  U  1917.  ch.  «75,  » 
effect  May  29.   1917. 

Orlf?lnal   Source.—  L.   1870,   ch.    359.    S   2. 

S  2534.  [Am'd,  1914,  1915.1  Special  vnardlani  when  f»  *• 
appointed.  . 

Where  a  party,  who  is  an  infant,  does  not  appear  by  his  generj 
guardian;  or  where  a  party,  who  is  a  lunatic,  idiot,  or  hab»o«» 
Q-runkard,  does  not  aiipejir  by  Irs  committee;  t)r  where  any  !»"' 
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18  an  infant,  or  an  habitual  drunkard,  or  for  any  cauHe  is  men- 
tally   incapable   adequately    to   protect    his    rights,    although    not 
judioially  declared  to  be  incompetent  to  manage  his  affairs,  the 
surrogate  must  appoint   a  competent  and   responsible  person,   to 
iipp<*ar  as  special  guardian  for  that  party.     Where  an  infant  ap- 
p«»ars  by    his   general    guardian,    or   where    a    lunatic,    idiot,    or 
habitnal  drunkard,  appears  by  his  committee,  the  surrogate  must 
in<iuire  into  the  facts,  and  must,  in  like  manner,  appoint  a  special 
yruardian,  if  there  is  any  ground  to  suppose  that  the  interest  of 
the   general  guardian  or  committee  is  adverse  to  that  of  the  in- 
fant, or  incompetent   person;  or  that   for  any  other  rensou,  the 
interests  of  the  latter  require  the  appointment  of  a  special  guar- 
dian.     Where    there    are    unknown    persons,    or    persons    whose 
wh<»reabouts  are  unknown,  the  surrogate  may,  in  his  discretion, 
appoint  a  special  guardian  for  such  persons.     A  person  cannot 
be   appointed  such  a  special  guardian  who  is  nominated  by  any 
party;  but  this  provision  shall  not  preclude  an  infant  over  four- 
teen years  of  age  from  nominating  his  own  special  guardian. 

Before  entering  upon  his  duties  such  special  guardian  shall 
file  his  consent  to  so  act. 

Former  |  2530,  amended  and  rennmbered  by  L.  1914,  cb.  443;  amended  by 
L.    191Q.  eb.   315.   In  elTeft  Sept.   1.   1915. 

Original  Soori'e. —  Subtititute  for  K.  S.,  pt.  2,  cb.  6,  tit.  4.  |  3,  as 
aoufnded  by  L.  1837,  rb.  40U,  |  38;  U.  18G3,  cb.  3«2,  f  0,  flrat  sentence; 
L.    1870,  cb.   170,   i   4,  and  L.   1872,   cb.  093,   |  2. 

S  253S.    [Added,  11>14.]      Conaolidatlon  of  proceedlnflra* 

At  any  time  when  two  or  more  proceedings  are  pending  involv- 
ing in  whole,  or  in  part,  the  same  mntters,  the  surrogate  may,  in 
his  discretion,  consolidate  sucl^  proceedings  upon  such  terms  as 
shall  appear  to  him  to  be  equitable  and  jns-t;  bnt  without  preju- 
dice to  the  power  of  the  surrogate  to  i^iake  any  subsequent  order 
or  decree  in  either  or  any  of  them. 

Added  by   L.    1914,   cb.  44:J.  In  elTi-ct  S^'pt.   1,    1914. 

ft 

i  2SaO.  [Am*d,  18S1,  1887.  188»,  180B,  18»»,  1SM>8,  1»14.] 
Snrrovate   may   refer  qneiitlonii   of  fact. 

Tn  a  special  proceeding  other  than  one  instituted  for  probate 
of  a  will,  and  subject  to  the  right  of  trial  by  jury  of  any  ques- 
tion of  fact,  the  surrogate  may,  in  his  discreti<»n.  appoint  a  ref- 
eree to  take  and  report  to  the  surrogate  the  evidence  upon  the 
facts,  or  upon  a  specific  question  of  fact;  to  exauiin(>  an  account 
rendered;  to  hear  and  determine  all  questions,  arising  upon  the 
s<»ttlement  of  such  an  a<'count.  which  the  surrogate  has  power  to 
determine;  and  to  make  a  report  thereon,  j^ubject,  however,  to 
confirmation  or  modification  by  the  surrogate.  But  no  referee 
to  examine  an  account  rendered,  whether  intermediate  or  final, 
or  to  hear  and  determine  all  questions  arising  upon  the  settle- 
ment of  such  an  accMunt,  shall  be  api»ointed,  where  the  estate 
or  fund  does  not  exceed  one  thousand  dollars  in  value,  or  in  any 
case  where  the  item  or  items  in  such  account  to  which  objections 
have  been  made  do  not  aggregate  more  than  two  hundred  dol- 
lars. Such  a  referee  has  the  same  power,  and  is  entitled  to  the 
same  compensation  as  a  referee  appointed  by  the  supreme  court 
for  the  trial  of  an  issue  of  fact  in  an  action;  and  the  provisions 
of  this  act,  applicable  to  a  reference  by  the  supreme  court,  apply 
to  a  reference  made  as  prescribed  in  this  section,  so  far  as  they 
can  be  applied  in  substance  without  regard  to  the  form  of  pro- 
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cwMlini?.  The  surrogate  of  tlie  conpty  qf  ^e^v^  York  may,  on  tke 
>vritten  consent  of  all  pnrtii's  ainu'aring  in  a  probate  ifit^e,  ap- 
point a  referee,  or  may,  in  hi*j  di>^rn'tion,  direct  an  assistant  to 
take  and  report  the  tef^tinioio*.  but  without  authority  to  pass 
upon  the  issues  inrolved  therein.  Unless  a  referee's  report  is 
passed  upon  and  confirmed,  approved,  modified  or  rejected  bj  t 
surrogate  within  ninety  days  after  it  has  been  submitted  to  bin, 
it  shall  be  deemed  to  have  been  confirmed  a9  of  course  and  a 
decree  to  that  effect  may  be  entered  by  any  party  interested  is 
the  proceeding  upon  two  days'   notice. 

Former    f,    2Mn,    as    araondod   hy    L.    18S1,    oh.    1535;    L.    18S7,    ch.    701:  L  • 
li%j«0,  th.   506:  L.  lH&7i,   ch.  796;  L.    1809,   ch.   fl07:   h.   1008.  >h.    128,  ameoiM 
and    reunniUi'i-eU   by   L.    1014,    ch.   443,    in   effect  Sept.    J,    1914. 

Orlglual    Source— 1*    1S70,    ch.    309,    $    0,    anU    B.    S.,    pi.    2,    ch.   6.   tit 
8,   S  &^- 

fi  2587.    r Added,  1014.]      Htffitt  to  trial  by  Jnr^  preacvTeC 
lio>v  ^'alved. 

Whenever  in  any  prooeedinjr  in  the  surrogate'^  court,  the  order 
or  decree  of  thp  court  will  determine  any  issuj^  or  fact  u;$  to 
which  any  party  has  a  riirht  of  trial  by  jury  in  any  court,  such 
trial  shall  be  deemed  to  be  \yaived,  upless  ^ueh  party.  peEsuuJiUy. 
or  through  his  attorney^  guardian,  (rommittee,  or  Km^d^l  f^Hsrditfn 
ai)i)ears  and  seasonably  demands  the  same,  in  wnich  case  such 
trial  shall  be  had'  according  to  the  practice  of  such  court.  And 
whenever  such  trial  is  demanded,  the  same  may  be  waived  in  any 
of  the  iikhU's  prescribed  with  resjpect  ^o  the  trial  of  an  action  in 
section   lOOi)  of  this  act. 

Addod  by  L.   1914.   ch.   443,   In  effect  Sept.   1.    1914. 

S  2538.   [Am*d,  1895,  1910,  iai4,  1916.1     TrUl  by  JnvT- 

In  any  proceeding  in  which  any  controverted  jjuestion  of  fact 
arises,  of  which  any  party  has  constitutional  right  of  trial  bj 
jury,  and  in  any  proceediujEf  for  the  probate  of  a  will  in  which 
any  controverted  question  or  fact  arises,  the  surrogate  must  make 
an  order  directing  the  trial  by  jury  of  sjuch  uqiitroyer^ed  (iin^m>n 
of  fact,  if  any  party  appearing  in  such  proceeflipg 'seasonably  de- 
mands the  sanio,  and  in  any  proceedipg  in  >vl>icu  any  coniroYt'rted 
question  of  hut  arises,'  of  which  anv  party  hai?,  or  hag  nut. 
(onstitutional  right  "of  trinl  by  jqry,  ^h©  surrpgate  may.  in  his 
discretion,  make  such  order  \vitlioiU  such  demand.  The  s|^rrngatf 
ill  such  ordpr  must  dlre«:t  thjif  such  trial  bo  liad  either  liefore 
himself  and  a  jury,  or  at  t^  trial  terin  of  the  suprohie  coi|rt  to 
be  held  within  the  coiinfy,  or  in  the  county  coiirt  of  the  ('oimti. 
Either   of   the   surrogates  of  the   county'  of   New   York'  may,  id 


his  discretion,  make  an  order  tfansferriu|r  to  the  suproni^  court 
any  sptcial  proceeding  for  the  probiite  of  a  will  pepdingin  said 
^v.     If  the  trial  shall  not  take  place  in  the  surrogate's  c^)nrt 
Tder  must  state  distinctly  and  plainly  each  qupstion  of  fact 


'po 
county 
the  ordi 

to  be  tried,  and  shall  be  the  only  authority  necessary  for  the 
trial  of  such  question.  The  verdict,  if  not  set  aside  by  the  jnd^ 
before  whom  the  question  is  tried,  shall  be  certified  to  the  surro- 
gate's court  by  the  clerk  Of  the  court  in  whic*h  the  trial  took 
place,  aiiil  shall  be  conclusive  except  upon  appesil. 

KorniiT  I  2.~47.  qh  aniomUHl  liy  L.  1895,  rli.  940,  ami  L.  191U,  cb.  >')K 
i(UM'nili-<|  :iiivl  n'iniiiilM>r*'ii  by  L.  1U14.  cb.  443;  aineodoU  by  l*.  19lfi,  cb.  2Tls 
III    flint    Ai»ril    i;{,    1{>15. 

oriKiual  Sonne--  K.  «.,  pt.  2,  vh.  6,  tit.  4,  }  11,  la  oart;  h.  1S47.  A 
280.    S   4:. 
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S    ^n^i     [Aaaeil,    i«>l4.1       THsU    by    Jtiryj    icotV*-r    of    Bnr- 
9om^tef  intotlolk   td   «et   aAlll^   Terflldt   and   foir  neiv  trial. 


The  surrogate  hae  jurisdiction  to  conduct  a  tria*^  by  jury  in 
any  case  in  which  he  is  penhittofl  or  required  by  this  act  to  brder 
snoli  trial,  and  in  any  case  where  he  shall  conduct  such  trial  the 
siiuie  Shall  b^  hAtl  beft)re  the  Surrogate  and  a  jury,  and  the  trial 
Kliail  proceed  in  the  same  manner  as  if  such  trial  were  had  in  the 
supreme  court  at  a  trial  term  thereof  held  in  and  for  the  county 
of   Such  surrogate. 

The  provisions  of  this  act  relating  to  trial  by  the  court  and 
a  4^''^*  ^^  ^^  ?  motion  for  new  trial,  sha^ll  apply  to  surrogates' 
c<»urts  and  to  the  proceedings  therein  so  far  &H  they  can  be  ap- 
plied to  the  substance  and.  subject-matter  of  euch  proceedings 
'without  regard  to  form,  but  the  siirrQgate  shall  have  no  power 
to  set  aside  a  jerdict  (>r  to  grant  a  n>otioil  for  a  netv  trial  in  any 
proceeding  in  which  the  trial  took  place  iu  a  court  other  than  the 
surrogate's  court. 

Added  by  L;   10l4;  ch;  443.  In  effect  6ept.   i,   1914. 

S  2*^40.  [Added,  1^14.]  Jtorjr  In  sdrroirat^'ii  ebdrt)  how 
obtained;  feeiv  of  Jurors  and  oflRcers. 

The  surrdgate  rila^  at  any  tiiiie  order  the  drawing  of  a  jiiry 
for  service  in  surrogate's  court;  upon  reasonable  notice  to  the 
parties  who  have  appeared^  stating  the  day,  hour  and  place  of 
such  drawing. 

For  the  puriiose  of  procuring  the  drawing  and  attendance  of 
a  jury,  the  surrogate  shall  have  all  the  powers  of  a  justice  rtf 
the  supreme  court  specified  in  sectlOils  527  artd  328  of  the  Judi- 
ciary Ijaw  and  in  sections  1171  and  117S  of  the  Code  of  Civil 
Procedure:  aiid  the  elerk  of  the  coiihty  of  the  surrttpate  shall, 
upon  receiving  the  order  of  thig  ^lirrbftiite,  p^rforhi  such  dutif^s  in 
relation  thereto  as  he  is  required  to  i1l?rfrtrm  uhdbr  a  like  order 
of  a  justice  of  th?  supreme  court  as  specified  in  such  sections., 

Such  jlli^y  fehrtll  be  drawn  iii  tne  presence  of  the  surrogate, 
either  in  his  office  or  in  the  oltice  of  the  county  clerk,  and  the 
minutes  thereof  shall  be  made  in  triplicate,  and  be  signed  by  the 
rairrr>gnte  and  the  county  clerkj  dnd  one  copy  th^r^bf  filed  in  the 
office  of  the  surrogate,  one  copy  filed  in  the  offi(ie  of  the  county 
clerk,  and  one  com*  dl'livtred  to  the  sheriff,  or  the  cbuiity. 

The  names  of  tnt^  jutor^;  ko  dTj^iyn  shall  be  returned  to  the 
jury  box  b^  the  tOiihty  clerki  bilt.  if  iiiiy  ^uch  jiiror  is  again 
drawn  for  fsertiCe  in  an^  toUrt,  the  fixct  that  he  servod  iis  a  juror 
in  Surrogate's  'courtTslihll,  iipdti  his  reciuest,  be  a  siiiflcient  exoiiae 
tor  not  being  reqhir^d  to  dgdin  ^bl^Ve. 

In  counties  where  by  special  act  an  officer  other  thaii  the 
coiiilty  eliei-k  i^  deiiigtlat^d  t8  afii^  jhi-iefi  linfl  jJet-hirni  corre- 
sponding acts,  such  officer  shall,  cause  the  necpssary  jurors  to  be 
summBiied  dhS  dra\V'h  as  thoiigh  a  justice  of  the  supreme  court 
ha4  roade  such  or^er:       ..     .     , 

The  pi-ovisious  of  law  applicable  to  the  summoning  of  jurors, 
the,  return  of^  the  sheriff;  the  fees  of  th<'  Sheriff  .and  jurors  and 
their  payment,  in  supreme  cojlrt,  shall  ajlply  where  jurors  are 
drawn  and  sun\moned  for  i^erVice,  in  surrogated  court:  and  where 
the  county  clerk  is  not  tj  salaried  officer,  he.  shilll  be  entitjed  for 
his  ser\-ices  to  sui-n  compensation  as  shall  be  audited  by  the 
board  or  body  entitled  to  fix  liis   compensation. 
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The  number  of  days'  service  of  each  juror  in  surrogate's  conrt 
shall  be  certified  to  the  county  clerk  by  the  clerk  of  the  surro- 
gate's court. 

Added  by  L.   1914,  cb.  443.  In  effect  Sept.   1.    1014. 

i  2541.    (Added,  1014.]      Decision  by  anrroffate  after  trial 
ivlthont   a  Jury. 

Upon  a  trial  before  the  surrogate  without  a  jury,  the  surropite 
must  file  in  his  office  his  decision  in  writing  which  shall  direct 
the  decree  to  be  entered,  which,  except  for  such  direction,  need 
not  contain  either  the  facts  found  or  the  conclusions  of  law. 
Xo  party  shall  have  the  right,  after  the  close  of  the  trial,  to 
request  a  finding  upon  any  question  of  fact  or  a  ruling  upon  a 
question  of  law.  For  the  purposes  of  appeal  or  other  form  of 
review,  the  decree  made  by  the  surrogate  upon  the  trial  by  him 
of  an  issue  of  fact  shall  have  the  same  effect  as  the  general 
verdict  of  a  jury  would  have  if  the  same  issues  were  triable 
before  a  cf>urt  and  a  jury  and  were  so  tried  and  a  general 
verdict  rendered  thereon. 

Added  by  L.   1914,   ch.   443,  In  effect  Sept.    1.   1914. 

§  2542.    [Am*d,  1014.]     Except loim  upon  a  trial. 

An  exception  may  be  taken  to  a  ruling  by  a  surrogate  upon 
the  trial  by  him  of  an  issue  of  fact,  in  a  case  where  such  an 
exception  may  be  taken  to  a  ruling  of  the  court  uiion  a  trial, 
without  a  jury,  of  an  issue  of  fact,  as  prescribed  in  article  third 
of  title  first  of  chapter  tenth  of  this  act.  The  provisions  of  that 
article,  relating  to  the  manner  and  effect  of  taking  such  an 
exception,  and  the  settlement  of  a  case  containing  the  exeepti'w*'. 
apply  to  such  a  trial  before  a  surrogate;  for  which  purpose,  the 
decree  is  regarded  as  a  judgment,  and  notice  of  an  exception 
may  be  filed  in  the  surrogate's  office. 

Former   S   2545,    amended   and    renumbered   by   L.    1914,    ch.   443,   lo  effect 
Sept.    I.    1914. 

Original    Sourc-c. —  New. 

§  2543.    [Aiu*d,  1014.]      Teatlmony  of  witness|  liow  takea. 

Where  it  appears  to  the  satisfaction  of  the  surrogate,  that 
the  testimony  of  a  witness  is  material  and  necessary,  the 
surrogate  may,  in  his  discretion,  proceed  to  the  place  when^  the 
witness  is.  and  there,  as  in  open  court,  take  his  examinntion. 
Such  notice  of  the  time  and  place  of  taking  the  examination. 
jis  the  surrogate  prescribes,  must  be  given,  by  the  party  applying 
therefor. 

Former  |  2539,  amended  and  renumbered  by  L.  1914,  ch.  443,  In  effect 
Sept.    1,    1914. 

Original  Source.—  L.   1837,  ch.   460,  §  12 ;   L.  1841,  ch.   129,  §S  1-3. 

S  2544.  [AiM*d,  1881,  1011,  1014,  1016.]  ld.|  by  the  mmrf' 
sate  of  another  coanty. 

Where  the  surrogate  has  good  reason  to  believe  that  a  sub- 
scribing or  a  material  witness  who  is  in  another  county  of  tof 
state  cannot  conveniently  attend  before  him,  &nd  no  issue  }^ 
pending  therein,  he  may  make  an  order,  directing  that  the  wit* 
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ness    be  examined  before  the  surrogate  of  the  county  in  which 
h^    i%3:  specifying   by   an   order   the  nature  and   manner  of   the 
exaixiination.     A  copy  of  the  order  must  be  transmitted  by  him 
to     the   surrogate   designated    in    the    order,    together   with    the 
original  will,  where  the  testimony  relates  to  the  execution  of  a 
written   will.     The   examination   may   be   taken   by   one   of   the 
clerlkS  described  in  section  2502  of  this  chapter.     The  examina- 
tion, after  it  is  reduced  to  writing  and  subscribed  by  the  wit- 
ness or  otherwise  duly  authenticated,  together  with  a  statement 
of     the  proceedings  upon  the   execution   of   the  order,   must   be 
certified    by    the    surrogate    or    clerk    taking    the    examination, 
attested  by  the  seal  of  his  court,  and  returned   without  delay, 
^ith  the  original  will,  if  any,  to  the  surrogate  who  directed  the 
examination,  who  must  file  the  same  in  his  office.     A  surrogate 
may  appoint  a  referee  to  take  the  testimony,  w^ho  shall  report 
the   same   to   the    surrogate    who   makes    the    appointment.     An 
examination  so  taken  has  the  same  effect  as  if  it  was  taken  by 
commission. 

Former  |  2940,  as  amended  by  L.  1881,  eta.  535,  and  L.  1911.  eh.  105, 
mmended  and  renumbered  by  U  1914,  eta.  443,  and  amended  by  L.  1916. 
cii.  446.  in  cflTect  May  0,  1916. 

Oridnal  Source.— L.  1837.  ch.  460.  fi  18-16;   L.   1841.  eta.   129. 

§  2545.    fRenam.,    1014.]        Beqoeat,     etc.,     doe«     not     dis- 
qualify, etc.,  fvltne««. 

A  person  i.«i  not  disqualified  or  excused  from  testifying  respect- 
ing thr  execution  of  a  will,  by  a  provision  therein,  whether  it  is 
beneficial  to  him  or  otherwise. 

Former  i  2r»44.   rennmbored  by  L.  1014,   ch.  443,   In  effect  Sept.  1.   1914. 
o^'-'nal  Source— Substitute  for  R.   S.,   l>t.   2,   ch.   6,   tit.   1,   §  6,   and  purt 
of  S  50. 

§  2546.    [Added,  1014.]      ITncontroTerted  allegratlons   eon- 
■tltnte   dae   proof. 

Except  na  otherwise  provided  by  law,  a  petition,  afl^dnvit  or 
account  filed  in  a  special  proceeding  shall  bo  due  proof  of  the 
facts  therein  stated,  unless  controverted  by  answer,  objection  oi 
other  proof. 

Added  by  L.   1914,  eta.  443,  In  effect  Sept.   1.    1914. 

i  2947.    [Added,    1ft14.]       FUlnir    tentlmonr    taken    ont    of 
court  by  commlfiiilon. 

Where  in  any  matter  before  the  surrogate  or  in  a  surrogate's 
court  the  testimony  of  any  witness  shall  be  taken  by  or  on  com- 
mission, the  same,  together  with  the  commission  on,  which  it  is 
taken,  shall  be  duly  filed  in  the  ofiice  of  the  surrogate  but  need 
not  be  recorded. 
Added  by  L.   1914,  ch.  443,  In  effect  Sept.  1.   1914. 

9  25^8.  TAdded,  11114.]  Definition  of  decree  and  order; 
lioiT   order   enforced. 

The  determination  of  the  rights  Of  the  parties  to  a  special  pro- 
ceeding in  a  surrogate's  court,  is  a  decree. 

A  <jlirection  of  a  surrogate's  court,  made  or  entered  in  writing, 

nnd  not  included  in  n  decree,  is  an  order.     It  may  bo  enforced  in 

like  manner  as  a  similar  order,  made  by  the  supreme  court  in  an 

action. 

Added  by  L.  1914,  cb.  413  In  effect  Sept.  1,  1914,  See  former  8|  2550 
and  2556. 
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%  iiB49.    [AM*^,    1014.t      tl«>l!&'<^«    di*   ofttlfi^i    il^h^li    ^¥lfl«i*<r<» 
of  asMetiii. 

•  » 
A  decree  directing?  payment  by  an  ex^cutori  adminUtnttoi% 
puat-dinn  Qr  testamt^ntnry  trusteer  to  a  t-reditor  of;  ot  a  pet^on 
interested  in,  tht  estate  op  fund,  or  hn  order  perttiittinff  a  jiidi;- 
raent  creditor  to  issue  an  eieeiitidii  airainst  nn  executor  or 
administratot,  is,  exe*»pt  upon  tkh  appeal  thorefrohi.  conclusive 
evidence  that  tbere  are  sutHcieht  assets  in  hiS  hand»  to  satisfy 
the  sum  which  the  decree  directs  him  to  pay,  or  for  which  the 
order  permits  the  exeeutioti  to  isBue.  A  decreb  chnr^inie  a 
deceased  executor,  aaniiQlstrator^  fcuardian  or  trustee  with  as^et^ 
\i\Hin  an  accounting?  under  section  2T^  bf  this  chapter,  is  not 
evidence  of  assets  in  the  hands  of  sdbh  aeeotintingr  etetutbr, 
administrator,  ghardian  or  trustee. 

i?btix)er    S    ^552.    abicndeil   aiid   i-ohunibrrcd   \)y   L.    It)l4,    ch.    443.   in  effect 
S*-pt.   1,    l»l4. 
Original  Source.—  R.   S.,   pt.   2.   cb.   C,   tit.   5,   §  21,  In  part. 

I  2551).  fAittii^il;  l)>l4.]  Fiiircif  and  e#oi*i  bt  a  debree  tof 
Burrognte^m   court. 

Every  decree  of  a  surrogate's  court  is  conclusive  as  to  all  mat- 
ters emiirhced  therelh  against  l^verV  person  of  whom  Jurisdiction 
was  obtained. 

Added  by  U   19 14,   cb.   443,   In  etfecl  Sept.   1,    l&l4. 

§  25R1.  [Ani*d,  1014.].  Decree  tor  ittbhen  lio\v  dcMrketed; 
effect;  amiigruuii^lit  and  dliieharire. 

Where  a  decree  directs  the  payment  of  a  sum  of  money  Into 
court,  or  to  one  or  more  persons  therein  desipnaled,  the  surro- 
pate,  otf  the  detk  of  the  siit-i'of^htt^'s  court,  imrs-t  hirnish  to  auy 
person  applying  therefor  one  or  more  transcripts,  duly  attested, 
statin?:  all  the  particulars  with  respect  to  the  de<*ree  which  are 
required  by  latV  to  be  etitered  in  the  clerk's  dot'ket-bobk.  where 
a  judpmeilt  for  a  Slim  bf  nlbii(*y  ife  hindered  in  the  ftuprem^^  coutt, 
so  far  as  the  provisions  of  law  directing  such  entries  al^  appli- 
cable to  such  a  deci-be.  Each  eolint>'  clerk  to  whoiu  such  « 
transcript  is  presented  must,  upon  payment  of  his  fees.  imni(*di- 
at^ly  file  It,  and  dhekbt  the  dtici-ec*  in  the  apprrtprihte  dbckei- 
book  kept  in  his  office  as  prescribed  bv  law  fot*  dObketing  a  ju(te- 
ment  of  the  Sujiretue  bout-t;  Th^  docketirtff  6t  sueh  a  decree  han 
the  ftauib  forl'i*  iliul  bfFe<t:  the  lien  thereof  may  be  suspended  or 
discharpl'd;  and  tht^  decr^*e  nuiy  be  assifrned  ot  satisHi^d;  as  If 
it  were  Subh  A  jlldgm^ht; 

Former  §  2.153,  amended  and  renumbered  by  L.  1014.  ifii.  443,  in  ^ff^* 
Sept.    I.    11)14. 

Orl^'inal  Source.—  L.  1837,  ch.  4«0.  55  (y\,  C4,  a.s  amended  by  L.  ISK 
cb.    104.    S    2: 

I  S3Si6i    [Addedf  i»14.]      Hecre^i  partial  Bhtisfaetlf^n  tff* 

Upon  tht  application  &f  iinv  persofa ,  Interesfed,  fht^rh  niKT/'^ 
rei'orded  iy  ilie  surrogate's  omce  aii^v  itlMrniiieht  af'lfbrtii'|h'i3ffiii^ 
payineut  of  liioneVs  piirsiuiht  io  the  prbvisioiis  of  d^'i-rH^ft  fo'r  ihe 
.iudicial  seitlenieiir  of  JK^coliiits  of  execul:ot*S.  adihlliiStralnrft.  TPSta- 
nientary  trustees  and  guardians.  Every,  such  iiustrument  to  b? 
recorded  bliail  be  ackhowledgrul,  or  liroved  ridd  dhly  ceirtlfie^,  W" 
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th^  p»»t'inrfl  tlu»r(f»c)f,  ot  a  ctrtifibd  'copy  of  siith  rc^bord;  feball  bb  pre- 
sumptive evidence  of  the  coirtciits  of  such  iustrliiiibht  and  Iti*  dui? 
fxet'iuion;  bnd  $hall  b^  prestihiptivply  a  sdtisfaction  and  dis- 
«*bar^e  of  such  decree  as  to  any  payment  of  money  or  delivery 
of  property  therein  aclinowledged. 

Added  by  L.    1914,  ch.   443,   In  effert  Si'pt.   1,    1914. 

f  2553.  [Am»d;  i8&5,  ifli40  Btifori?emii^ht  bf  &et^r^e  hf 
e2iLe;jutioii. 

A  decree  directing  the.  pa  J' merit  of  d  ^ilm  rtt  mdllby  into  cbntt, 
or  to  one  or  more  parties,  may  be  '<?nfbrced  l|,V  ajl  bxfecUtibn 
against  the  properly  of  the  party  directed  to  make  th^  pdyinbiit. 
The  execution  must  be  issued  by  the  sui*r6gai:e,  6t  the  cltfrk  of 
the  siurogatc's  court,  under  the  seal  of  the  c'ourt,  and  inust  be 
made  returnable  td  the  court.  In  all  bther  respebts  the  ptovisioniJ 
of  this  act  relating  to  an  bxecutioh  against  the  l)t-op'erty  of  a  judg- 
ment-debtor issued  upon  a.  Jiidgilloiit  Hf  the  ftiini-ome  court,  and 
the  proceedinps  td  collbct  tt,  hpply  td  an  execiitjoil  issued  from 
the  surrogate's  coui-t,  arid  tht<  collbcticm  thbrebf,  the  dbctee  being, 
for  that  purpojsie,  rbgarded  A'fi  ti  jiidifnienl;  e^cebt  that  the.  pi-d- 
ceedings  prescHbed  in  title  twelfth  df  cbrtpter  ftetbhteenth  of  this 
act.  if  founded  upon  such  a  decree,  riiust  W  takbh  aft  if  tht^  decrb'e 
was  a  judfnnent  of  the  bbunty  court,  or\  in  thb  city  rif  N4\v  York, 
of  thb  saprem^  eoiift. 

Former  |  25M.  nn  amonded  by  L.  1895,  ch.  946,  renumbcrtHl  by  L.  1914, 
ch.    443,    lAflTect   Sept.,1*    1914.    .^.       ■    .         ,       ,  ... 

Original  Source.— L,    ifcl?,    ch.   460,    |   64;   L.    1^44,    ch.    KM,    {   2. 

f  2554;   [Remmi;^  1014.]     Id:|  b^  ptiAlBlliii^nt  for  ectuteiiiiftt; 

In  bither  of  tHb  h>llowIhg  ca^esi,  a  dectbe  Hf  4  ishrroi^hte'fe  bourt 
dlrebtifag  the  paVriibnt  bf  nuuie.V.  br  retiuirihg  the  iierformaribo  bf 
any  othei'  abt,  mk.t  be  bnfbrbed  by  s^rvihg  a  c'prtified.cdby.tlibrebf 
updfa  the  riattj-  against  tvholn  it  Ifi  rendered,  or  tlib  otllcer  hi- 
person  trhB  Is  retiuii^e(i*thbl*eby,  bi^  by  \ti\t,  to  bbbir  it:  and  if  hb 
refUj^bs  br  ^^Ufrilly  obglebts  to  obey  it,  by  tJuriifihirtg  hint  fbr  a 
cdutehitit  of  cburt: 

1.  Where  it  cannot  be  enforced  by  execution,  as  preJ^ci^ibed  iri 
the  last  section., 

2.  Where  part  of  it  cannot  be  so  enforcn^d  by  execution:  in 
which  case,  the  part  or  parts  which  cannox  be  so  enforced  may 
Bb  brildFc^a  as  pP^Scrib^a  in  this  Sb<'tibb: 

8:  Whl»H^  ari  bitbcutldri  \mm  Hfe  ill^e^Jcribed  in  the  biSt  SebtioH 
ttt  the  ^herlk  bf  the  SbrHgiitb*^  cbulity  liRs  bbbb  ifetutried  by  hiili 
wHbllv  dF  mt\^  UnSatisRbTl: 

ii  WhbrJi  tHH  dWiHnUerit  Is  Hn  bxc^biltdi^:  adhiihiSti^htbi^,  Siiiird- 
lliH;  Hr  t^stdto^HtHl^J^  fhiJ<te|i;  ahii  tlie  dbbi^be  rblHfes  tri  the  ttnril 
OT  eStat*;  ill  \)^hlch  Hn4  the  ^uFrogjite  ihajr  (*tif(irce  tb^'  d'ebreb  siS 
Urbftcrlb^a  ih  ttiife  Setftl&ri:  ^itfief  Withditt  is^suing  rib  ekecutlbH,  or 
aftej  the  rehifft  Hf  Jill  fexc^biitloh,  ft^  hb  t\\\\\U  prtib^r: 

if  the  dminUui*Ht  hft^  jliVHi  nH  HtBcinl  bond,  m  ithbi'i^biiriltfnt, 
hk  riftrie  bf  0t^ncebdihg^  to  puiifjiH  hitii  l^Hi^  A  bdbtbhibt.  Hft  pre- 
Pcribefl  in  thlS  Abblibtt;  bi'  a  IbV^-  nt^bri  his  pi^ob^rty  by  Virtrie  Hi' 
•in  b?tei*titittni  iSeUbd  aft  b^^R^'i^ibed  in  tbb  iS^^t  Section,  dbei^  ridt 
liar,  Bdftptnd;  dr  dthi^lrt^lfe^  dffbct  ari  ttctibti  dgairist  thb  sutetibS 
-in  hiM  dtfibial  bbhd: 

l^omlor   i   ihnl,   roiuimbGrLHl  by  L,   1914,   ch.   443,   la  effect  Sept.   1,   1914. 
Orlfflnal    Sourcfe. —  New.  ^^^ 
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i  i  2555-57  SURROGATES'  COURTS.  c.  18,  t.  2.  a.  2 

f  21(55.    (Rennm.,    1914.]       Effect    mud   eoatenta   off  decree 
reToJclnir  letter*. 

Upon  the  entry  of  a  decree,  made  as  prescribed  in  this  chapter, 
reyoking  letters  issued  by  a  surrogate's  court  to  an  execucur. 
administrator  or  guardian,  his  powers  cea^e.  The  decre«*  may. 
in  the  discretion  of  the  surrogate,  require  him  to  account  for  all 
money  and  other  property  received  by  him;  and  to  pay  and  (l<- 
liver  over  all  money  and  other  property  in  his  hands  iuttf  thf 
surrogate's  court,  or  to  his  successor  in  office,  or  to  such  othvt 
person  as  is  authorized  by  law  to  receive  the  same;  or  it  may  l»e 
made  without  prejudice  to  an  action  or  special  prut-cciiinj:  fur 
that  purpose,  then  pending,  or  thereafter  to  be  brouirlit.  Tur 
revocation  does  not  aflfect  the  validity  of  any  ac-i,  within  tl.f 
powers  conferred  by  law  upon  the  executor,  administrator,  or 
guardian,  done  by  him  before  the  service  of  the  citutiuu,  wht're 
the  other  party  acted  in  good  faith;  or  done  after  the  service  of 
the  c'tation,  and  before  entry  of  the  decree,  where  his  |K»wt'r? 
with  respect  thereto  were  not  suspended  by  servife  of  the  cita- 
tion, or  where  the  surrogate,  in  a  case  prescribeu  by  law,  per- 
mitted him  to  do  the  same,  notwithstanding  the  pendency  of  the 
special  proceeding  against  him;  and  he  is  not  liable  for  such  au 
act  done  by  him  in  good  faith. 

Former  |  2003.   resumbered  by   L.   1914,   eh.   443,   In   effect  8ept.   1.  1914. 
Orlglual  Source.—  ForUons  of  R.  8..  pt.  2,  eh.  S,   tit.  1.    |  3d,  mid  Ut.  3. 
SS    40.   40,   47. 

I  2566.   [Rei^am.,  1914.]      The  l««t  aectioB  Quallfled. 

The  last  section  does  not  affect  the  liability  of  a  person  to 
whom  money  or  other  property  has  been  paid  or  delivered,  a* 
husband,  wife,  next  of  kan,  or  legatee,  to  respond  to  the  peratoo 
lawfully  entitled  thereto,  where  letters  are  revoked,  because  a 
supposed  decedent  is  living:  or  because  a  will  is  discovered,  after 
administration  has  been  granted  in  a  case  of  supimsed  intestacy, 
or  revoking  a  prior  will  upon  which  letters  were  granted. 

Former  {  2604,  renumbered  by  L.   1914,  cb.  443,  In  effect  Sept.   1,  1914. 
OrlKinal  Source.—  Portions  of  R.  S.,  pt.  2,  cb.  tt,  tit.   1,   f  3S.  and  tit.  X 
II   40,   46,   47. 

I  2567.  [Am*d,  1014.]  'When  exeentlon  off  decree  or  order 
la  stayed  by  appeal. 

An  appeal  from  a  decree  or  an  order  directing  the  commitment 
of  an  executor,  administrator,  testamentary  trustee,  guardian,  or 
other  person  appointed  by  the  surrogate's  court:  or  an  attorney 
or  counsel  employed  therein,  for  disobedience  to  a  direction  of  the 
surrogate's  court,  or  for  neglect  of  duty;  or  directing  the  com- 
mitment of  a  person  refmsing  to  obey  a  subpoena,  or  to  testify 
when  required  according  to  law;  does  not  stay  the  execution  of 
the  decree  or  order  appealed  from  unless  the  appellant  givea  the 
undertaking  required  by  section  27(51  of  this  chapter. 

An  appeal  from  a  decree  of  a  surrogate  admitting  a  will  to 
probate,  or  granting  letters  testamentary,  or  letters  of  adminis- 
tration, or  from  an  order  or  judgment  of  the  appellate  division  of 
the  supreme  court  affirming  a  decree  of  the  surrogate  admitting  a 
will  to  probate,  or  granting  letters  testamentary  or  letters  of 
administration  doi's  not  stay  the  issuing  of  letters  where,  in  the 
opinion  of  the  surrogate  manifested  by  an  order,  the  preservatiou 
of  the  estate  requires  that  the  letters  should  issue. 
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c.  18,  t.  2,  a.  2 


APPEARANCE,  ETC. 


An  appoal  from  a  decree  revoking  letters  testamentary,  letters 
of  adinibist ration,  or  letters  of  guardianship;  or  from  a  decree  or 
an  order,  suspending  an  executor,  administrator,  or  guardian,  or 
removing  or  suspending  a  testamentary  trustee,  or  appointing  a 
temporary  administrator,  or  an  appraiser  of  personal  property 
does  not  stay  the  execution  of  the  decree  or  order  appealed 
from. 

Kxcept  as  otherwise  expressly  prescribed  in  this  chapter  a 
perfected  apneal  has  the  effect,  as  a  stay  of  the  proceedings  to 
enforce  the  decree  or  order  appealed  from,  prescribed  in  section 
1310  of  this  act,  with  respect  to  a  perfected  appeal  from  a 
j  If  dement. 

Former  {|   2583  and  2584,    amended  and  renumbered  by  L.    1014,   ch.   443, 
In    «*flreot   Sept.    I.    1014. 

OiftSinal  Source  of  |  2583.— B.  S.,  pt.  3,  cb.  9,  tit.  3,  {  116>  and  part 
of    i    110.     I  2S84,   new. 
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§§  2558-GO  SURROGATES'  GDURTS.  c;18,t.2,a:3 


ARi*ibtfe  'TiiiitD. 

Letters,   their  requisite$i   priority   mid   authority;   how,  whm 
and  to  whom  granted;  revocation;  removal  of  trustee. 

Sec.  255$.  feoqulsltes    of    iifttera. 

253U.  Limited    aud    restrictive    lettorjj. 

25«u.  I^ttew   otldencfe  of   aiitborlty ;   effect   bf  appeal. 

25ttl.  l^riority  amonK  differeut  letters, 

2502.  Tiuie,    tiow    reckoued    upon    succesalve    letterH. 

2503.  Wlieu  Hurvlviug  or   remaining  representative  may  act;   when  mc- 

ceisor  must  b^  appointed. 
2564.   Per80U8    incompetent    to    receive    letters,    or    act    as    tPttamentuy 

tifustee. 
25(^5.   Surri»Kate    may    refufH>    letters    under   certaiti    condltioits. 
25(iU.  Objectiona  to  grant  of  letted. 
2507.  Bond ;    when    required. 
250S.  Official  oatiiH  of  executors,   et  cetera. 

2569.  IU>moval,   or  revocation  of  letters  for  disqualification,  mlsooodtict. 

et  cetera. 

2570.  Petition ;    citation    tliereupon ;    sUKponslon. 

2571.  Hearing;   decree;   testamentary   trusts  not   affected. 

2572.  Application   by  executor,   et  cetera,    for  permisi«ion   to  resign. 

2573.  Proco*Hllngs   thereuiM>n. 

2574.  In  what  ca-ses  letters  may  be  revoked 'or  trustee  removed  withoot 

a   citation. 

S  2558.    [Am*dy    1914.]       ReanUltes    of   lettera. 

Letters  testamentary,  letters  of  administration,  and  letters  of 
guardiuuship  must  be  in  the  name  of  the  people  of  the  slate. 
Where  they  are  granted  by  a  surrogate,  they  must  be  attested 
in  the  name  of  the  otUcer  granting  them,  signed  by  him,  or  by 
the  clerk  of  the  surroj^ate's  court,  and  sealed  with  the  seal  of 
the  surrogate's  court.  Where  they  are  issued  out  ol  iinotber 
court,  they  must  be  attested  in  the  name  of  the  judge  holdiug 
the  court,  signed  by  the  clerk  thereof,  and  sealed  with  its  seal. 

To  all  letters  of  guardianship  of  the  property  of  an  iufant 
the  surrogate  must  cause  a  copy  of  sections  2000  and  20r>l  of 
this  chapter  to  be  annexed  or  to  be  printed  thereupon. 

Former    $    2590,    amended   and    renumbc^red   by   L.    1914,    ch.    443   in  effwl 
Sept.    1,    1014. 
Original  Source.—  It.   S.,   pt.   2,   ch.   6,   tit.   2.    f   55. 

§  2559.    [Added,   1014.]      Limited  and  reatrlctlTe  letters. 

Ivetters  may  be  granted  limiting  and  restricting  the  powers  and 
rights  of  the  holders  thereof  as  follows: 

To  an  executor  or  administrator  where  a  right  of  action 
exists. 

To  a  general  guardian  where  his  possession  and  control  of 
certain  proi)erty  of  his  ward  is  limited  as  provided  in  section 
2650  of  this  chapter. 

Added  by  L.    1914.   ch.   443,   in  effect  Sept.   1,    1914. 

§  25G0.    fAmM,  ISSI,  10OO,  11>14.]      Letters  evidenee  of  aa- 
thorityt    effect    of    nppenl. 

Subject  to  the  provisions  of  the  next  section,  regulating  th? 
priority  among  different  letters,   letters  testamentary,   letters  of 
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aduiini^tcationt  and  klt^^r^  uf  gi^ifdianship^  grafted  by  a  cpMrt 
or  ottiifT  havjnj?  Jurisdiclioii  t^  tjnuit  ^liom,  i^ro  con^:lui;ivp  t'vi- 
dnice  of  the  authority  of  the  persons  to  whoni  they  are  ^^Huted, 
uiitU  the  decree  jrrautiri^  tjiem  is  reserved  upon  appeal,  or  the 
letters  are  revoked/ 

\Vhe.n  letter^  testamentary  or  Icttep  qf  administration  have 
been  issued  in  aeronlance  Avith  aii  qrder  of  tlie  sqfro^ate  as  au- 
thorized in  section  2557  of  this  qVt.  jjuch  U'tters  so  issued  confer 
upon  the  person  panud  tlievein  all  the  l)o^Yers  and  authority,  and 
^Uhjeet  him  tQ  all  the  duties  and  liabilities  of  aii  executor  or 
administrator  in  ah  ordinary  ease,  exc'ej)t  thaf  they  do  not  con- 
fer power  tq  ^ell  real  property  by  Virtue  of  a  provision  in  the 
will,  or  to  pay  'or  to  satisfy  a  Itgaey,  or  distritrnto  thp  unne- 
Queathed  property  of  the  decedent,  lintfl  after  the  final  determina- 
tion of  the  appeal;  ant^  in  passe  letters  shall  have  been  Issued 
before  siich  app^JU.  the  executor'  or  adnuiiistrator,  on  a  like 
order  of  tlii?  surrogate,  nn\y  exercise  thp  p<nyers  iin{\  authority^ 
subject  to  the  duties/ lififcijitie^  and  exceptipi^^  apqve  proviqed. ' 

FotiQcr  if  2r»32  fiud  2ri9t,  the  former  npienaetl  by  L.  1881,  cb.  535,  ^l\^ 
L.  HX.(),  cli.  IDI,  auioiuled  and  rfuumbcryd  by  L.  1^14,  ch.  443,  In  ^fferi 
S<»pt.    1.    1!)14. 

OrlKlaal  Source  of  I  2:^82.— L.  1S71,  ch.  608.  I  1.  |  2fiei  deriyed  from 
^.  S.,  pt.  ;.',   ch.   Q,    tl(.   2.    I   5fi. 


§  2561.    [Am'd,    19^^,]       Pf^Pl^n)'    ^Wm9    il*ffft«-^»<    IfStt^r*. 

court  havnig  junsdieUcjlu  |;q  is^jup  ^bpffl,  Jias  gple  t^nq  exdu^ive 
authority^  pursuant  to  tne  letters,  until  tne  letters  are  revoked; 
and  lie 'is  entitled  to  demand  and  recovec  from  any  person,  to 
whom  letters  are  afterwards  issued,  by  any  other  surrogate's 
court,  the  property  in  his  hands  belonjcing  to  the  estate  or  fund. 
But  the  acts  of  a  person,  to  wl^om  letters  were  afterwards'  is- 
sued, done  in  good  faith,  before  notice  of  the  lottery  first  issued, 
are  valid;  and  an  action  or  special  proceeding  commenced  by 
him,  may  be  continued  by  and  in  the  name  of  tlie  person  or  per- 
sons to  \vhom  the  letters  were  first  issued. 

Fpruier   I   25^2,    amended  HHd   run^^ibere^  by   \,.    \QX^,    ph.    ^43,   \n   effect 
OrigfAal  Sonrce.^B.  S.,  pt.  2,  eh.  6,  tit.  2,  |  25. 


8  2562.  (Ani*d,  ^t|;4.]  T^TOf:,  ?|on'  rp^^qiiPd  m^fim  ^ucfjf^ilr 
■Ivi?  l4>tler«. 

Where  it  is  prescribed  by  law,  that  an  act  must  or  may  be 
doae  witl^in  i^  specitied  time  aftfjr  J^ttt^^-g  are  iiji^ued,  and  n\ic- 
cessive  or  supplementary  letters  ^re  issued  uppu  the  same  estate, 
the  time  so  specified  must  be  reckoned  from  the  issuing  of  tlie 
irst  letters,  except  in  a  casft  where  It  is  otherwiso  specially  i)re- 
scribed  by  law;  or  where  the  first  or  any  subsequent  letters  are 
revolted,  ai?  prescril^ed  in  flection  2C24  ol'thiji  chapter,  by  reason 
of  the  want  of  WQWer  ^^  tne  8urrq^atp,'s  coqrt  ^o  issue  the  sajue, 
for  any  caui^e.  ' 

Former   f   2S83.    amended   and  renumbered   by   L.    1914,    ch.    443,   in   elTect 
Sipt.     J,    1014, 
Original   Source. —  I^«w. 
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§§  2503-00  SURROGATES'  COURTS.  c.  18.  t.  2, 1.3 

§  2S<Ki.  IAm*d,  1014.]  inThen  Murvivingr  or  remalnlaff 
representative  may  act|  ^hen  •accei»Bor  miMt  1»e  ay- 
polnteVl* 

Where  one  of  two  or  more  executors  or  administrators  dies, 
or  wliere  letters  are  revoked  with  respect  to  one  of  them,  a  siic^ 
cessor  to  the  person  who  dies,  or  whose  letters  are  revoked,  shall 
not  be  appointed,  except  where  such  an  appointment  is  necrt- 
aary,  in  order  to  comply  with  the  express  terms  of  a  will;  but  the 
others  may  procwMl  and  complete  the  administration  of  the  estate 
pursuant  to  the  letters,  and  may  continue  any  action  or  special 
proceeding  brought  by  or  against  all. 

Where  all  the  persons  to  whom  letters  have  been  issued  die,  or 
where  the  letters  of  all  have  been  revoked  by  a  decree  of  the 
surrogate*s  court,  that  court  has,  except  in  a  case  where  it  is 
otherwise  specially  prescribed  by  law,  the  same  power  to  apiKiint 
a  successor  to  the  person  or  persons  whose  powers  have  ceased, 
as  if  the  letters  had  not  been  issued.  The  successor  may  c<implete 
the  execution  of  the  trust  committed  to  his  predecessor;  he  may 
continue  in  his  own  name,  a  civil  action,  or  special  proceeding, 
pending  in  favor  of  his  predecessor;  and  he  may  enforce  a  judg- 
ment, order,  or  decree,  in  favor  of  the  latter. 

Former  ||  2605  and  2002,  amended  and  renumbered  by  L.  1914,  ch.  443, 
In   i«neot    Sfpt.    1.    1914. 

Original  »our<<e  of  f  260R.—  R.  S.,  pt.  2,  oh.  0,  tit.  2.  |  40,  and  rb.  8. 
tit.  a,  5  17,  and  L.  1865,  eh.  7;W,  J  1.  I  2092  dertvtNl  fn»m  R.  S.,  |it.  2, 
ch.  0.   tit.   2,   {44;   L.   1837.  ch.  400,   |  S3,    In  part 

§  21104.  r Added,  1814.]  Persons  Ineompetent  to  recelre 
letters,  or  act  as  testamentary  trustee. 

No  person  is  competent  to  serve  as  an  executor,  administrator, 
testamentary   trustee   or  guardian,   who  is: 

1.  Under  the  age  of  twenty-one  years; 

2.  An   adjudged   incompetent; 

3.  An  alien  not  an  inhabitant  of  this  state; 

4.  A  felon; 

5.  Incompetent  to  execute  the  duties  of  such  trust  by  rt^ason 
of  drunkenness,  dishonesty,  improvidence  or  want  of  nuder 
standing. 

Except  as  prescribed  in  section  2567,  an  executor,  testa- 
mentary guardian  or  testamentary  trustee,  who  is  not  by  la'f 
required  to  give  a  bond,  shall  not  qualify  or  serve  as  such  \vh«»re, 
after  objection  filed  and  proof  taken,  the  surrogiite  finds  that: 

1.  His  circumstances  are  such  that  they  do  not  afford  adetiuatt* 
security  to  the  creditors,  or  persons  interested  in  the  estate  «r 
fund  for  the  due  administration  thereof. 

2.  He  is  not  a  resident  of  the  state  of  New  York. 

Added  by  L.  1914,  oh.  443,  In  eflTect  Sept.  1,  1014.  See  former  H  2612 
and   2001,   and  R.  8.,   pt.   2,   ch.   0,   tit.   2. 

I  266S.  [Added,  1014.]  Snrroirate  may  refuse  lettera 
nnder  certain  conditions. 

The  surrogate  may,  in  his  discretion,  refuse  to  grant  letters  to 
any  person  unable  to  read  and  write  the  KngHsh  language:  or 
to  any  person  who  docs  not  file  in  the  surrogate's  offitH'  an 
instrument  acknowledged  or  proved,  and  duly  (certified  desiKU^itintr 
the  clerk  of  the  surrogate's  ctmrt  and  his  succ.»essor  in  t)flii'i\  '^n 
whom  service  of  any  process  issuing  from  the  surrogate's  court 
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may  be  made  in  like  manner  and  with  like  effect  as  if  it  were 
Ber^-ed  personally  upon  himself,  whenever  the  person  so  receiT- 
\Tkg  letters  can  not  be  found  and  served  within  the  state  of  New 
York,  after  due  diligence  used. 

A<ld(>d  by   L.    1914,  oh.   443,  In  offe<ft  Sept.   1,   1014. 

S  sesOO.    [Added,   1914.]      Objectlona   to   grnnt   of  letters. 

Any  person  interested  in  the  estate  or  fund  may,  before  letters 
testamentary,  of  administration  or  of  guardianship  are  granted,  or 
a  testamentary  guardian  or  trustee  is  allowed  to  qualify  and 
serve,  file  objections  showing  his  interest  in  the  estate  or  fund, 
and  setting  forth  specifically  one  or  more  legal  objections  to 
frranting  the  letters  to  one  or  more  of  the  persons  about  to 
receive  the  same,  or  to  allowing  a  testamentary  guardian  or 
trustee  to  qualify  and  serve.  Where  such  objections  are  filed, 
tlie  surrogate  must  stay  the  granting  of  letters  or  refuse  to  allow 
the  testamentary  guardian  or  trustee  to  qualify  until  the  matter 
is  disposed  of. 

Added  by  L.   1914,  cb.  443,  la  effect  Sept.   1.   1914. 

i  2507.    [Am'dy  1914.]      Boud^  when  reanlred. 

In  either  of  the  following  cases,  a  person  named  as  executor  in 
a  will,  or  a  testamentary  guardian  or  trustee  who  is  not  required 
b3'  the  will  to  give  a  bond,  may  entitle  himself  to  letters  or  to 
act  thereunder  b^'  giving  a  bond  as  prescril)ed  by  law,  although 
an  objection  agnmst  him  has  been  established  to  the  satisfaction 
of  the  surrogate: 

1.  That  his  circumstances  are  such,  that  they  do  not  afford 
adequate  security  to  the  creditors,  or  persons  interested  in  the 
estate  or  fund,  for  the  due  administration  of  the  same. 

2.  That  he  is  not  a  resident  of  the  state;  and  he  is  a  citizen 

of  the   United  States. 

Former  i  2G38,  amended  and  renumt>ered  by  L.  1914.  cb.  443,  In  effect 
S(>pt.    1,    1914. 

Original  Source.—  R.  S.,  pt.  2,  cb.  6,  tit.  2,  |  6,  in  part,  and  L.  1873, 
oh.   0.^7. 

9  2508.    [Am'dy  1914.]      Official  oatha  of  execntom,  etc. 

The  ofBcial  oath  or  affirmation  of  an  executor,  administrator, 
guardian,  or  testamentary  trustee,  to  the  effect  that  he  will  well, 
faithfully,  and  honestly  discharge  the  duties  of  his  office,  de- 
scribing it,  must  be  filed  in  the  surrogate's  office,  before  letters 
are  issued  to  him,  or  he  is  permitted  to  act.  The  oath  may  be 
taken  l>efore  any  officer  who  is  authorized  to  administer  oaths. 

Former  |  2r»lf4,  amended  and  renumbered  by  L.  1914,  cb.  443,  in  effect 
Sept.    1,    1W14. 

Original  Source.— R.  S.,  pt,  2.  cb.  6,  tit  2,  ff  13  and  41;  L.  1837, 
cb.    44iO.    I   59. 

I  26419.  [Am'dy  1914.]  Removal,  or  revocation  of  lettera 
for  dlaanallllcatlo^y  mlwcondacty   etc. 

In  either  of  the  following  cases,  a  creditor,  or  person  interested 
in  the  estate  of  a  decedent,  or  a  ward  or  friend  of  a  ward,  or  a 
person  lM«neficinlly  interested  in  the  execution  of  a  trust,  or  any 
surety  on  a  bond  of  a  person  to  whom  letters  have  been  granted 
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or  pf  a  tTii.<}tPe  may  piTsput  tq  the  surrogate's^  cpiirt  kariQlC  jurif- 
^lictioii  a  petition,  iwuyiu^  for  u  UiJcrt'o  revoking  tliose  leitecF, 
pr  reuioving  axuh  trui^tev.,  nvd  that  the  respomJt^Ht  may  Ihj  nt«l 
to   show   causo   why   a   dtHTi'e   .sUcjuUl   uqt  bp   maclo   ai'cordingl;: 

1.  Where  the  re^iipiidont  >vu*i.  uhon  appqiuted  or  whi»n  letters 
were  issued  to  hiiA,  or  has  siiice  become  incompetpnt.  or  dis- 
qiialifie(^  \\y  Iqw  to  af^t  as  8\icl^i  iu\(\  the  ground^  of  the  oUJ^'tion 
did  not  .xfst,  or  tlie  objt^ction  was  not  takin  by  'the  petitioner, 
or  a  Dernou  whom  he  rr>pre8ents,  before  the  letters  were  granted 
or  the  appointment  made.     * 

2.  Where,  by  reason  of  his  havinf?  wasted  or  improperiy 
appi.?d  the  money  or  other  aBsets  in  his  hands,  or  invested  money 
in  secnrities  utianthorisjed  by  law,  or  otherwise'  iniprovidrntly 
manjiRed  or  injured  the  property  eommitted  to  his  ehar^e;  or 
by  reiisun  of  other  misconduct  in  the  execution  of  his  office,  or 
dis5houi't>t.y,  drunkenness,  improvidence,  or  want  of  understand- 
iufs;  he  is  unfit  for  the  due  execution  of  his  office. 

3.  Vv.heie  he  has  FJlf^ii^y  refused,  or,  without  jfood  oaoj*. 
neglected,  to  obey  any  hiwful  direction  of  the  surrogate  con- 
tained in  a  decree  pr  order,  pr  ftny  (jroyieiqa  qf  law  relating  to 
the  discharge  of  his  duty. 

4.  Where  t|ic  pant  of  hi^  l^ttPf^,  or  bi9  :|pppjntment  was 
obtained  by  a  false  suggestion  of  a  iuaterial  fact. 

5.  Where  by  the  terms  of  a  will,  de^d  or  order  his  office  wti  to 
cease  ui>oa  a  contingency  which  has  happened. 

6.  In  the  case  of  an  executor,  who  has  not  been  required  to 
give  a  bond,  whore  his  circumstances  are  such  that  they  do  not 
afford  adeqnate  security  to  the  creditors  or  persons  intereHted  lor 
the  due  administration  of  the  estate;  or  where  he  has  removed 
or  is  about  to  remove  from  the  state. 

7.  In  case  of  a  guardian  where  he  has  cemoved  or  is  about 
to  remove  from  the  state,  ot  where  the  interest  of  the  infaot 
will  be  promoted  by  the  appointment  of  another  persim  as 
guardian. 

8.  In  the  case  of  a  temporary  administrator,  appointed  npon 
the  estate  of  qn  absentee,  wh^re  it  is  shqvvn  that  the  a^bscutee 
has  r<'tnrned;  or  that  he  is  living,  and  callable  of  returning  and 
resuming  the  management  of  his  affairs;  or  that  an  executor,  or 
admiiiistra tor-in-chief  hiig  bepp  appointed  l^pon  b|s  egtafe:  or 
that  a  committee  of  his  property  has  been  appointed  by  a  com- 
petent court  of  the  state. 

Form  or  H  2G8r»  and  2§32,  am<jnded  »nd  reniiwberfd  Uy  L.  1914,  ph.  i^ 
in   o.Hct    Svrjf.    1.    I014.-      ■      • 

Original  Scune  of  i  2fiS.-». —  R.  8.,  pt.  ?.  ch.  6.  tit.  2.  |  18:  L.  1837.  A 
4C'».  I  34.  ft  2832  deriviU  from  B.  8.,  pt.  2,  ch.  8,  Ut.  8.  }  14 ;  L.  W??,  cIl 
400,    if   34,   35. 

§  2R70.  rAm'dy  11)14.]  Petltloni  citation  ther^npoa: 
VOspenNlcn. 

A  petition  presented  as  prescribed  in  the  last  section,  must  srt 
forth  the  fact§  allowing  that  the  ciise  i^  oae  of  those  therein 
specified,  and  unless  the  surrog.'ite  declines  to  entertain  the  J^TO- 
ceeding.  a  citation  must  be  issued  according  to  tlip  prayer 
therc'of. 

If  such  citation  be  issmvl  the  surrogate  mny.  in  his  discretion. 
make  an  order  suspending  thv  n^spondent  whc^Py  or  partly,  from 
the  exercise  of  his  powers  and   authority,   during  the  poadency 
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of  Ihe  Aiiecial  proceed inf?. .  A  certified  coby  of  fin  ord^r  so  made 
imist  nccDinpany  tho  citation,  and  bo  8t»rv(*d  therewith;  but;*  from 
tiie  tiine  when  it  is  ;iuidei  tb^  ordir  .is  binding  npon  tlit"  rf^spo.nd- 
ent  and  npon  ali  other  porsoits,  witlioiit  service  theriMjf;  Subject 
l«  th^  e*ci*pHoriS  krifl  lirtiitdficjHS  til-^seribt^d  iii  Set'tlHil  "553  Hild 
25."UJ  of  this  chapter,  with  i-t<J?pR'l  tb  k  dwbl'oe  r^Vblcihg  It^ttel^s. 

FinriiT  If  2nsB;  2:?».S  anO  fiS84{  Miut^nHcHi  and  renumheron  hj  L  if)  14; 
ch,    in,  la  efffft  Sept-    L  4^A4..  .    .    •  .^      .     . 

OHtflriill  SbHHf  bf  1  ^StoB.  ki'vr:  i  28«i;  HtsfiVed  ftbm  II.  S..  l)t.  2, 
cU:  K.  Ut.  3;  ii  14  ittdl  15.  l<MMfc  llfUt^fabb  bt  |  tf&4  yr'ig  tMifa  L  183T. 
ch.    409}  I  61: 

f  ^ri:     [Ain*tki    iyi4.]       ttt^afifiHI     itp^f^^i    It-Atitiii^ttlaiiy 

tHmtM  nut  ttir»M|iii; 

Upon  ttie  reHii*n  ot  A  citatioii,  is.sued  as  piresr-rilied  in  tlie  \ni*t 
sei'tioni  tile  sniropjite  b^ay  make  a  jJ*^cree  revokiui;  the  letters 
issued  to,  or  reniuvinjcr,  ihe  responcieut,  or  uiijy,  in  ni«  discretion} 
dt^iKS  tH'.»  proeee(^in|rs  upon  sucji  terms  a?  justicb  reqniresi 

Where  nil  execn^or.or  aii.administt'ator  is  alsu  rt  tafetiimentarsr 
truHic<«,  a  il^M.Tt»e  revdltlnir  his  letter^  does  not  affect  his  power  or 
authority,  as  testdnieiitary  trustbe;  ekbebt  in  the  ease  slieJ'ially 
prescribed  for  tkat  pnrpust^  in  section  )204O  bf  this  eUnpter. 

Former  Jl  2687  and.  26S8.  ktnriiae^  iitla  i^^ildmlJi'tetl  *«^  L.  loi4.  eb.  443, 
In   tr'r^'t  »'m    1,    Pjli.         . 

(lilffldjll  Sdbr^  of  f  M8T.— B:  S;|  fit  2)  Hhi  B.  tit.  2,  t|  £d  aiiil  21. 
f   26^8,  new. 

pl^i-faiUiilbW  h  l-eXlkU; 

An  exectitorj.  administrator,  gnardian  or  testamentary  tHlstee 
may;  at  any  titoO}  present  to  the  pupugate's  court  a  ptHitioii, 
praying  that  his  account  may  be  judicially  settled i  that  a  rtei^,'ree 
mjiy  theretit^oti  be  made*  reroking  his  letters  or  permitting  him 
to  re^igtl;  and  discharging  him  actordinglyt  and  that  the  snhie 
persons  may  be  citJ*d  to  shbW  cause  why  such  »t  dk»t*ree  sbodld 
not  t>e  made  who  must  be  <!ited  uppn  a  p«»tition  for.  a  jutlicial 
settlement. of  his  accouut.  Tlie  petitii»n  must  set  forth  tne  facts 
ujK)!!  which  the  ai)plication  is  founded;  and  it  must,  in  rill  (Jthf'r 
rH^peetft,  t^ohforhi  th  A  pt»tition  prdying  fur  it  jiidlclhl  &ettlnment 
of  his  account.  The  surrogate  may,  in  his  discretion,  ehiertaiu 
or  decline  to  entertain  the  application. 

Korm<T  II  *2SS9.  2814  and  2S.35,  amended  and  rcnnmhored  by  L.  1914, 
cU.  4I:j,   In  c-ffiM-t  Sept.    1.    1914. 

OrlKiiml  Sounv  of  5  2<iVft#_  L.  1S70.  ch.  ^r>i),  $  .•?.  In  part.  §  ^^Sl-*.  m^w. 
i  2.<15  derived  from  L.   1837,  ch.  460.  S§  51,  52,   In  part. 

I  2S73.    [Am'dy  1014.]      ProceedingrM   thereapon. 

If  the  surrogate  entertains  an  application,  made  as  prescribed 
in  the  last  section,  the  proceedings  thereupon  must  bo  the  sjinie 
as  upon  a  petition  for  a  judicial  settlement  of  the  petitioner's 
accoimt;  except  that  the  surropato  must  first  determine  whether 
MiflScient  reascms  exist  for  granting  the  prayer  of  the  ]>eti1i«)Ti. 
T'ihui  his  fully  accounting,  and  paying  over  nil  money  whirh  is 
found  to  be  due  from  him,  and  deliveriiiir  over  nil  b«)(»ks.  pnpors, 
and  other  property  in  his  hands,  either  into  the  surrofitc's  court, 
or  in  such  a  manner  as  the  surrogate  directs,  a  decree  may  be 
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made,   revoking  the  petitioner's   letters,  or  removing  him,  and 
discharging  him  accordingly. 

Former  ||  2690  end  2836.  tmended  and  renumbered  by  L.  1914.  dL  443, 
In  effect  Sept.  1,  1914. 

Orlfflnal  Source  of  f  2690. —  L.  1870,  ch.  359,  I  8.  in  part.  |  2836.  declTcd 
from  L.  1837.  ch.  460,  ||  52-66,  and  part  of  |  66. 

I  2674.  [Am'd,  1914,  1816.]  In  wbmt  eases  letters  msr  be 
revoked  or  trustee  removed    vritlioiit  a  ettation. 

In  either  of  the  following  cases,  the  gurrogate  may  make  a 
decree  revoking  letters  testamentary,  of  administration  or  of 
guardianship,  issued  from  his  court,  or  removing  a  testamentary 
trustee,  without  a  petition  or  the  issuing  of  a  citation: 

1.  Where  the  executor,  admini8trator,  guardian  or  trustee  w 
not  a  resident  of  the  state,  or  is  absent  therefrom,  and  upon 
being  duly  cited  to  account,  neglects  to  ap|)ear  upon  the  return 
of  the  citation,  without  showing  a  satisfactory  excuse  therefor, 
and  the  surrogate  has  not  sufficient  reason  to  believe  that  sacli 
an  excuse  can  be  made. 

2.  Where  a  citation  or  order  issued  to  such  a  person,  in  a  case 
prescribed  by  law,  cannot  be  personally  served  upon  him.  bj 
reason  of  his  having  absconded  or  concealed  himself. 

3.  Where,  by  reason  of  his  default  in  returning  an  inventory, 
or  his  neglect  or  refusal  to  obey  an  order^  such  'a  person  has  re- 
mained, for  thirty  days,  committed  to  jail. 

4.  Where  by  the  judgment  of  another  court  of  competent  juris- 
diction the  will  under  which  letters  have  been  issued  is  declared 
to  be  invalid. 

5.  Where  an  executor  or  administrator  has  failed  to  give  tbe 
bond  required  to  sell  real  estate,  or  to  give  a  new  bond,  or  t 
new  surety  when  required  to  do  so  by  an  order  or  decree  of  the 
surrogate's  court. 

6.  Where  such  a  person  has  been  convicted  of  a  felony. 

7.  Where  such  executor,  administrator,  guardian  or  trustee 
mingles  the  funds  of  such  estate  with  his  own  or  deposits  tbe 
same  with  any  person,  association  or  corporation  authorised  to 
do  business  under  the  banking  law,  in  an  account  other  than 
as  such  executor,  administrator,  guardian  or  trustee. 

Subd.  7  addpd  hj  L.  1916.   ch.  .'>88.  in  effect  Sept.  1.  1916. 

Former  |  2691,  amended  and  renambered  by  U  1914.  ch.  441,  Is  iitrt 
Sept.   1,   1914.  ,  _ 

Original  Source.— B.  B.,  pt.  2.  ch.  6.  Ut  8,  |  19;  L.  1046.  dL  M 
I  1.  in  part. 
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ARTICHLBS    FOURTH. 

Bonds  and  undertakings,  approval,  recording,  prosecution  and 
discharge;  sureties,  their  release,  rights  and  obligations. 

Soe.    2$75.  Approval  and  recording  of  bonds  and  undertakings. 

2r»76.  DeiMMlt   of   8e<nirltie8   to  rvduce   pi>nalty   of   bond. 

2577.  When   new   bond   or  new  aurctleti  may   be   required. 

2578.  Idem;    how   principal  may   be   required   to  give   a  new   bond,    et 

cetera. 

2579.  Sureties  may  apply  to  be  released,  as  to  future  breaches. 

2580.  Release  of  old  sureties  on   the  giving  of  new. 

2581.  Principal  may  aubstltute  new  bond  or  surety  after  Judicial  settle- 

ment. 

2582.  Sureties  liable  for  money,  et  cetera,  received  in  another  capacity. 

2583.  When  bond  may  be  prosecute<l. 

2584.  Successor  may  prosecute  official  bond. 

2585.  Action  on  official  bond,   when  no  successor  appointed. 

2586.  Discharge   of   bond    or   undertaking   given    on   appeal,,  or   for   the 

performance  of   an    act. 
2687.  Application    of    this    article    to    executors,    et    cetera,    heretofore 
appointed. 

§  367S.    [Added,  1014.]     Approval  and  recordinflr  of  bonda 
wLWkd   nndertalclnsra. 

All  bonds  and  nndertakin^s  filed  in  the  surrogate's  court  must 
be  approved  as  provided  in  section  812  of  this  act,  except  that  in 
counties  containing  a  city  of  the  first  or  second  class  or  a  part  of 
such  city,  the  surrogate  or  surrogates  may,  in  writing,  designate 
a  clerk  in  the  office  to  approve  all  or  any  class  of  bonds  or  under- 
takings, and  when  approved  such  bonds  and  undertakings  must 
be  recorded. 

Added  by  U   1914,  eh.  443,  in  effect  Sept.   1.    1914. 

I  2576.     [Am>d.    188S,    1014.]     Deposit  off  secnrltlea  to  re- 
dace  penalty  oi   bond. 

In  a  case  where  a  bond,  or  new  sureties  on  a  bond,  may  be 
required  by  a  surrogate  from  an  executor,  administrator,  guard- 
iafi,  or  tchtamentary  trustee,  if  the  value  of  the  estate  or  fund 
is  so  great  that  the  surrogate  deems  it  inexpedient  to  require  se- 
curity in  the  full  amount  prescribed  by  law,  he  may  direct  that 
any  securities  for  the  payment  of  money,  belonging  to  the  estate 
or  fund,  be  delivered  to  the  county  treasurer,  or  chamberlain, 
or  be  deposited  sdbject  to  the  order  of  the  executor,  adminis- 
trator, guardian  or  testamentary  trustee,  countersigned  by  the 
surrogate,  with  a  trust  company,  bank  or  safe  deposit  company. 
After  such  a  deposit  has  been  made,  the  surrogate  may  fix  the 
amount  of  the  bond  with  respect  to  the  value  of  the  remainder 
only  of  the  estate  or  fund.  A  security  thus  deposited  shall  not 
.  be  withdrawn  from  the  custody  of  the  depository,  and  no  person 
other  than  the  county  treasurer,  chamberlain  or  the  proper  officer 
of  the  depository,  shall  reopive  or  collect  any  of  the  principal  or 
^  linterest  secured  thereby,  without  the  si>e(iai  order  of  the  surro- 
jiatp.  Such  an  order  can  hv  made  in  fav«»r  (»f  such  executor,  ad- 
ministrator,   guardian    or   testamentary    trustee,    only    where    an 
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additional  bond  has  been  given  by  him,  or  upon  proof  that  the 
estate  or  fund  has  been  so  reduced,  by  paywents  or  otherwise, 
tliat  the  penalty  of  the  bond  orijyinally  ffiven  will  be  sufficient  in 
amount  to  satisfy  the  provisions  of  law  relating  to  the  penalty 
thereof,  if  the  security  so^  withdrawB  is  also  reckoned  in  the 
estate  or  fund. 

Fonnor  §   2ri0r».  no  aHiehfled  by  L.    iSvSS,   ch.   tsiS,  amended  and  rvnooberal 
by  L.  10l4,  cH.  443,  111  bff^t  Sfeiit.  1,  Iflli 


Original    Source. —  New. 


<leM  nidjr  hft  Feqiilrea. 


iiei^  sMre- 


Any  person  interested,  in  an  ^tate  or  fund.  ma.V  Jiresent  tj>  tlh» 
surrogate's  court  ti  petition},  settin^i:  forth  that  d  surely  on  a  bond, 
ttikeli  {ts  iireseribed  in  this  chapter,  is  insudieieutj  or  has  re- 
nmved  or  is  ahout  to  remove,  from  the  state,  «Jr  is  dead,  or 
Ihat  the  build  is  iiliidHlUai^  Ih  hni^mut;  Hiid  tmttilig  thHt  the 
l)rincii)al  in  the  bond  may  be  ri\liiliit*U  to  gitt*  d  heWllbuH.  in  a 
larger  penalty,  or  new  .IU=  hdaitibmll  slll-etiys,  fig  Ult?  csafe  n- 
quireSj;  or  in  defaiilt  {hereof,  tjuit  he  may  be  reiiioVeu . fr«'n. 
his  otlice,  and  tiiat  letters  issued  to  liim  may  be  reyoked.  Wnert 
th(^  bhhd  so  taken  is  that  of  a  KUilrUiaii;  the  petitidn  hiay  i\^ 
be  presented  by  any  relative  of  the  infant.  Wht'ti  the  bond  is 
that  of  an  executor,  or  administrator,  the  petitiim  may  a.Uo 
be  presented  br  anjc  creditor  of  the  decedent:  If  it  appears  to 
the  surrogate  that  there  is  reason  to  believe  that  the  allefati^lM 
of  the  i)etition  are  true,  a  citation  shall  issue  to  the  priocip^I 
on  the  boiid  t»>  sUiJW  ciluse  wily  the  [li-aj-ei*  of  tile  iietithm  J?hotiW 
not  be  gnlntL'd. 

Furiuor  S.  25U7,  amcmlt'd  and  rcmimt)cred  by  L.  idl4,  ch.  i4i;  amebd^  W 
L.    una.    i-l\.    «L»2,    Ih   elTwt   Mat    14,    1915. 

Orlirlnill  Source.—  L:  ISdT.  cb.  4W,  |f  26;  tS;  as  aib«fi(lM  by  L  im, 
cb.  229,  and  I  39.  , 

fi  257K.  [Am'd,  1»14.]  Id.|  Hbir  |irlilcl#ml  m^t  be  rc«MtMI 
to  Rive  a  neiv  bond,  et  cetera. 

ITtxiti  th^  rf*ttifh  of  a  HttttlHti,  IsHrtM  as  pt-^scribtHl  In  the  last 
section,  the  surropnte  must  hear  the  alleptttitinsi  rthd  l)t^dbfs  of  the 
parties:  and  if  the  allegations,  or  any  of  "them,  are  found  to  be 
valid,  he  must  make  an  order,  reiiuiriuf?  the  principal  ou.  thi- 
bond  to  gite  new  ot  additional  suretiesj  or  a  new  lM»ud  in  a 
larper  beoalty,  as  the  case  re«iuiresj  within  such  reasonable  timt". 
not  exceeding  twiMity  days,  as  the  surroj^ate  fixt^j  and  (lirectinf 
that,  in  default  thereof i  he  be  removed  or  kis  letters  be  revoked. 

thornier  H  Snos  und  2590.  aihrndiM  Hiifl  IrehtirtiBfrNi  H^  li.  1M4.  rt.  4«, 
m  ••n>ct    S»'pt.    1;    1014 . 

OHu'lnal  Bourre  of  X  a.'.DS.— f,.  1887;  pU...400,  I  .«7.^  aa  aoaesdcd  tf 
L.    1800,   ch.   229.     S  -•'»»*>.   dfrivfd   from  L.   iSilT,   ch.  460,   t  M. 

releuseii  an  to  future  breaches. 

Any  or  all  of  the  sureties  on  a  Uohtl  takbrt  tlft  prt^^ftHbed  iH 
this  cjijipter.  may  present  rt  iJt^tition  to  the  surrogate**;  court  pnir- 
iiip  to  be   rclcnsiMl   fn»ni  r^'sponsibilily  oii  account  of  any  fntim' 
iM-fjich    of    the    (•(uuHtion    l»f    Mie    l.«»tid,    and    that    iho    principal* 
on  the  bond  be  re<iuired  to  jrive  new  surt'ties  atid  tO  refa(Jcr  and 
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scettle  his  account,  and  that  a  citation  iHsue  to  said  principal  to 
show  cause  why  the  application  should  n'>t  be  grunted. 

Former  |  26U0,  amended  and  renumbered  br  I4.  1014,  oli.  4-^3.  In  eftect 
S«'pt.   1,  1U14. 

Orijioa)  SouiTQe.— L.  18S7,  e||.  iCO,  ii  2^,  30,  as  amended  by  L.  1802. 
ciu    ISO,  and  L.   1876,   cli.   278. 

§  25H0.  [Am'd,  1901,  1»14.]  Release  of  old  sureties  on 
tlae   ffi viper  Qt  new* 

Upoi)  the  retnro  ef  the  eitfttiop  i84U&4  »s  prescpfbe^  in  the  last 
sectiun,  if  the  principal  ou  the  bonil  does  not  file  a  new  bund 
in  the  usual  form  with  new  BUpeties  tp  the  HfitMf action  uf  t)ie 
8iirvogate,  tiie  .BUFFUg^te  uipst  miaI^  9II  or^er  reciuiri^K  said  prin- 
ftriimi  to  file  snub  new  bqnd  within  such  reaspnable  time,  uot  ex- 
cfieiliug  twenty  (i)ayis,  ^s  t^e  ^ur^ogate  fixes.  Should  the  priaci- 
pal  file  fiueh  new  bond  upon  the  petiipp  of  such  citation  op  within 
the  time  fixed  by  such  order,  the  surrogate  must  thereupon  make 
a  (lecrpe  relejjsjug  t:he  netitjoijer  fron)  liijbijity  MP^M  the  1^qr4  ^"r 
any  subsequent  act  or  aefault  pf  the  pripopQl,  an4  requiring  the 
principal  to  render  and  settle  his  account  to  aiid  including  the 
flote  pf  ^ncl^  d^free,  antl  ^o  filii  suc^  aecount  within  a  time 
fixed,  not  exceeding  twenty  days  from  such  date;  otherwise  be 
must  make  a  decree  femoving  such  principal  or  revoking  his 
letters. 

FpfD^er  }  2Q0},  t^  f^^eaded  by  L.  19P1,  ph.  §24,  aB^pnd(M|  and  renttrobesed 
Uy    I.,    iml,    ch.    443,    Ijx   i'ffect   ^t•I)t.    1,    1014. 
Original  Source.—  L.   1887,   cb.  460,   1}  3I,   32. 

§  tt6«l.  [Added,  |»l4rL  Prfnelnal  pmy  SfibiirlM|ite  new 
bowd  or  soretr  after  Judicial  seftleiuent. 

Wi^epdyer  ^hare  is  pending  i^  sur^iog^te's  eo^rt  4  proceeding 
fqr  tbe  }Htei*u>^<liAt^<3  judiri^}  settlep^eut  of  the  account  of  an 
axecutpp,  adiMJnistF^tpr,  giifirdiAn  pr  testamentary  trustee  who 
atm  boei^  requir^fl  tp  file  ai)  oQlcial  bopd,  spch  principal  may  a.sk 
in  such  procfiedipg.  upon  good  capse  s)iowi|f  fpi*  leave  to  file  a 
ijew  \ionh  or  a  new  sprety.  U  the  surrogate  grjijit.s  spch  appli- 
c«ati»p  he  sliaH  thereupon  fix  the  penalty  nf  the  new  bond,  or  the 
amount  in  which  the  new  surety  puist  justify,  ^nd  upon  the  filing 
and  appFo^Q)  of  Rupb  iiew  bond,  or  of  the  undertaMng  of  the  new 
KUFefJr  tl|e  sprrognfe  pjay  pFoFJde  ip  tjie  detree  of  ju4i^'iAl  K«?t- 
tietnept  tli^t  the  fornipp  oom\  or  surety  be  discharged  froip  and 
gfter  tl|e  date  of  siich  decree  froip  all  Uabilityi  except  upop  ap- 
peal therefrom,  as  to  all  matters  embraced  in  said  account  and 
decree. 

Added  by  U   1914,  ch.   443,  in  eflfect  Sept.   1,    1914. 

§   2S82.     [AmM,     1014.]        Sureties     liable     for     money,     el 

A  person  to  whom  letters  are  issued  is  liable  for  money  or 
DtfaeF  personal  property  of  the  08tate  which  whs  in  his  hands,  or 
under  his  control,  when  his  letters  were  issued,  in  whatever  ca- 
pacity it  was  received  by  him,  or  cam»  under  his  control.  Wlicrc* 
it  was  received  by  him,  or  came  nnd(»F  his  control,  by  virtue  of 
letters  previously  issued  to  him  in  th?  same  or  another  capacity, 
an  action  to  recover  the  monc'v.  or  t.ama^'es  for  faihire  to  do- 
liver  the  property,  may  be  maintained  upon  both  otlicial  bonds; 
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hiir,  •tiH  hot  W(>(>ii  the  Kiiretios  iipim  the  nfflcinl  bond  siven  npiui 
the  issue  of  the  prior  letters,  and  those  upon  the  official  boiwl 
BTiven  upon  the  innue  of  the  subsequent  letters,  the  latter  are 
liable  over  to  the  former. 

Former   f    2596.    amended   and   renumbered  by  L.    1914,   ch.    443,    tn  effc«t 

S.iir.    1.    1914. 
Original   Source. —  New. 


§  2583.    [Rennm.y  1014. J     When  bond  may  be  pro««€»«ted. 

Where  an  execution,  issued  upon  a  surrogate's  decree,  agaia^t 
the  property  of  an  executor,  administrator,  testamentary  trust**, 
or  guardian,  has  been  returned  wholly  or  partly  unsatisfied!,  an 
action  to  recover  the  sum  remaining  uncollected  may  be  main- 
tained upon  lus  official  bond  by  and  in  the  name  of  the  person 
in  whose  favor  the  decree  was  made.  If  the  principal  debtor  is 
n  resident  of  the  state,  the  execution  must  have  been  issued  to 
The  county  where  he  resides. 

Former  f  Cfl07,  renumbered  by  L.    1914.   ch.  443,   In  effect  Sept.   1,  1914- 
Original  Source.—  L.    18.30.   ch.   460,    |   6.1. 

§  2584.    [Ain*d,    1014.]       Snccemior    may    pronerate    ofleial 
bond. 

Where  a  successor  of  an  executor,  administrator,  guardian  or 
testamentary  trustee  has  been  appointed,  he  may  maintain  id 
action  upon  his  predecessor's  official  bond,  in  which  he  may  re- 
cover any  money,  or  the  full  value  of  an.v  other  property,  re- 
ceived by  the  principal  in  the  bond,  and  not  duly  admini^«tered 
by  him;  and  to  the  full  extent  of  any  injury,  sustained  by  the 
estate  of  the  decedent,  infant  or  beneficiary  as  the  case  may  be, 
by  any  act  or  omission  of  the  principal. 

The  money  recovered  in  such  an  action  shall  be  part  of  the 
estate  or  fund  in  the  hands  of  the  successor  and  must  bo  dis- 
tributed or  otherwise  disposed  of  accordingly;  except  that  a  re- 
covery for  an  act  or  omission,  respecting  a  right  of  action,  or 
other  property,  appropriated  by  law  for  the  benefit  of  the  hu.<- 
band,  wife,  family,  or  next  of  kin  of  a  decedent,  or  disponed  of 
by  a  will  for  the  benefit  of  any  person  is  for  the  benefit  of  the 
person  or  per.sons  so  entitled  thereto. 

A  decree  against  such  decedent's  executor,  or  administrator, 
rendered  upon  an  accounting  under  section  2725  of  this  chapter, 
has  the  same  effect  as  if  an  execution  issued  upon  a  surrogate's 
ilecree  against  the  property  of  decedent  had  been  returniMi  un- 
satisfied during  decedent's  life  time. 

Former   i   2608,   amended   and    renumbered   by   L.    1914,    ch.    443,  In  effect 
Si'pt.    1.    1914. 
Original  Source.—  R.   S.,   pt.   2,   ch.   G,   tit.   3,   i  21. 

§  2^85.  [Am*d,  1in4.]  Action  on  ofBclal  bond,  ^hea  ■• 
nacceMMor  appointed. 

Where  an  executor,  administrator,  guardian  or  testamentary 
trustee  has  been  removed,  or  his  letters  have  been  revokwl,  and 
no  successor  is  app<»inted,  any  person  aggrieved  may,  upon  ob- 
taining an  order  from  the  surrogate  granting  him  leave  so  to 
do,  maintain  an  a<'tion  upon  the  official  bond  of  the  perwm  9a 
removed  or  whose  letters  liave  been  revoked  in  behalf  of  him- 
self and  all  others  interested;  in  which  the  plaintiff  may  recover 
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an  J-  mon€\T,  or  the  full  value  of  a^iy  other  property,  received  by 
the  principal  on  the  bond,  and  not  duly  administered'  by  him, 
and  to  the  full  extent  of  any  injury  sustained  by  the  estate  of 
the  decedent,  infant  or  beneficiary  by  any  act  or  omission  of  the 
principal.  The  mone.^^  recovered  in  such  an  action  must  be  paid, 
by  the  sheriff  or  other  officer  who  collects  it,  into  the  surrogate'^ 
eourt  to  be  paid  to  a  successor  when  appointed  and  distributed  to 
the  persons  entitled  thereto. 

Former   |   2009,    amended   and   renumbered   by   L.   1914,    ch.   443,    In  effect 
Sept.    1.    1014. 

OriKlnal   Souree. —  New. 

i   2SSSe.    (Added,  1914.]      Dlscliarflre  of  bond  or  vndertalc- 
InflT  arlvem  on   appeal,  or  for  the   performance  of  an  act. 


Any  party  to  a  bond  or  undertaking  given  upon  appeal,  or  to 
insure  the  performance  of  an  act  by  himself  or  another,  as  to 
tvhich  no  accounting  is  required  by  law  for  its  discharge,  may 
apply  to  the  surrogate's  court,  upon  notice  to  all  parties  interested 
in  the  subject-matter,  or  in  the  proceeding  in  which  the  bond  or 
undertaking  wa.*?  given,  for  the  discharge  of  the  obligation  or 
liability,  in  whole  or  in  part.  The  court  may  thereupon  by  order 
certify  that  the  whole  obligation  or  liability  on  the  bond  or  under- 
Taking  is  discharged,  or  may  direct  that  such  obligation  or  lia- 
bility be  discharged  in  such  amount  as  may  be  just,  and  that  the 
bond  or  undertaking  shall  thereafter  have  the  same  force  and 
efTect  as  if  given  in  terms  for  the  remaining  obligation  or 
liability. 

Added  by  L,   1914,  ch.  443,  in  effect  Sept  1.   1914. 

§  2587.    [Am*d,  1914.]      .Application  of  this  article  to  exec- 
ntorsy  et  cetera,  heretofore  appointed. 

The  provisions  of  this  article  apply  to  an  executor,  adminis- 
trator, or  guardian,  to  whom  letters  have  been  issued,  and  to  a 
testamentary  trustee  whose  trust  has  been  created  before  this 
chapter  takes  effect;  except  that  it  does  not  affect,  in  any  man- 
ner, the  liability  of  the  sureties  on  a  bond  executed  before  this 
chapter  takes  effect. 

Former   |   2610,    amended   and   renumbered   by   L.    1914,   cb.   443,    in   effect 
St^pt.   1.   1014. 
Original   Source. —  New. 
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Cl^r^tlQg  lett^^rs  of  adiaiiiistratioB,  ^folyUiBg  ftad  coasinilii 
'Wlilfif  issd^  qf  fetters  testamentary,  aad  ancUlacy  \Mbm 
testamentary  and  of  sidminlstratlon|  'ap^intment  and  qnalift- 
pation  pf  testamentary  trustee;  appointment  and  quaUficatioi 
of  general,  ancillary  and  testamentary  guardian,  aad  gvardiu 
by  deed;  annual  accounts  by  sucli  guard}9|is. 

Artid^    I.  fining    qf    J^Jftera    <jf    i^i|pifiil;?^Fijtioij,    i^mi    (majl^pa^ion    of   fdmlu- 

with   the   will   annexed  and  do  bonis  non. 
II.  |froducti»o  4M(1   Rfofftlfp  at  willa;   oi^Jo.cf^.qiis  »vk(\   tlfi^if  trial:  rw- 
titciictlun  of  fi\}]»:   iiiml\^pvLiU^\  p{  o?i9:utor» ;   grant  of  ancUlaiy 
l(j|ters  fffst^iflcQjarf  l»)p  pf  pdml^lHtratloh ;' auaifAcatlon  of  t«'ti 
meia^ry   fnjstt'p:   grcurlty  from   tostai^entary   tniste»>s  ami  ««- 
utuns  acting  as  ^piste<»«. 
III.  ApiMtintinent    and    qimliflc^tioB    of    general,    aiicllUFf    fUid    tff<ta- 
qieutary  guardUnif,  and  gi^rdii^o^  Iff  4f^;   l^iue  fff^d  examioiaf 
jujiFd^ps*  ai?»im  ftccoiiHta. 

AR7ICL.SI    FIRST. 

Orant  of  ifitfers  of  ad^ini^tnatip^^  cuui  gufilifipfi^Qn  qf  f^dn^i^ii- 
trator;   public   and    temporary    ddministrikifir ,'  a4mi^i8traUir 
with  the  icill  annexed^  and  de  bonis  non. 

Sec.    258S.   Who  entitled   tp  letters  pf  j|(|fnlMl»tr^tIon.  • 
2.J89.   Application   rof   lettiTs, 
2590.  (-') ration;    yriK'«'p<llngs  jupon   return   thereof. 
SoifH.   AitmlniKtrator's    hond. 
2502.   Limiti'il   letters   may   be   iMned;    bond. 

2(^Q3.  i;ounty  tp-a.s^rer  apup^ntpd  a^li^ifulstraipir  bo  qualify  and  bare  ffte. 
iiy,)i.   Pultlic    a(luiinistrat<»r   oV    Kln^s    {Majnt^-. 
Sr>\»5.   f'ul>llc   a<lininistrator  of   Rrie   county. 

Sr>0'6.  When  and   how   temporary  adminlatratory  tof^f   be   appplptH). 
2^U7.  General   powera,    et   cetera,    of    tpn>j>pfgry   ^mjpi^pi^pr. 
SuUiS.  Idem ;  aa  to  peu^lfii^  cre<IUor»  ^o  prci»ent  cUflj^. 
2r»ws).  rayuu'iit  oi   aebt»  by   temporary  administrator. 
2G()(i.   Idem;    aa   to  real   property. 

2001.  i5(K>claI   ppjvir^  of  ten^p^fary  ^m|ftbtratpr  pf  al)ap(»fe«;  mf  pro- 

vide  f<»r   family. 

2002.  NotlceH   re<iulred   by    this   article;    how   given. 

jG03.   Letters  of  admin  intra  tloq   pr^h  will  annexed;   when  and  to  wboB 

l?rante<1. 
2604.   Idem ;   rt-uunciation   or  exclu.sion  of  persons   having   prior  right. 
2«o.'j.   How   executor  or  administrator   with   the   will  annexed  qualifit>s. 
2G06.  Appointment   of    admiuistraior    de    bonis   non. 

§   2SH8.    [Aiii*cl,  1S04,  1S»7,  lOOO,  1013,  1914.]      IVJho  entttlf^ 
to  lettem  of  adinlulMtratloii. 

Administration  in  ease  of  intostacy  must  be  granted  to  the  pe^ 
sons  entitled  to  take  «»r  share  iu  the  personal  property,  who  aw 
conipett'iit  and  will  accept  the  same,  iu  the  following  order: 

1.  To  the  surviving  husband  or   wife. 

2.  To  the  children. 

3.  To  the  grandchildren. 

4.  To  the  father. 

5.  To  the  mother. 
G.  To  the  bnithors. 
7.  To  the  sisters. 
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8-  To  any  other  next  of  kin  entitled  to  share  in  the  distribution 
of  the  estate,  preference  being  given  to  the  person  entitled  to 
take  the  largest  share  in  the  estate,  except  as  hereinafter  pro- 
Tided. 

If  a  person  entitled  to  take  all  the  personal  estate  is  an  infant, 
or  an  incompetent,  or  has  died,  his  guardian,  committee  or  legal 
representative,  as  the  case  may  be,  sh'all  have  a  prior  right  to 
letters  in  hii;  plac^  and  stead. 

If  all  the  persons  entitled  to  take  the  personal  estate  are  in- 
fants, or  adjudged  incompetents,  or,  if  no  adult  or  competent 
person  entitled  to  take  or  share  in  the  estate^  will  accept  the 
same.  letters  may  be  granted  to  the  general  guardian  of  an  in- 
fant or  to  the  committee  of  an  incompetent,  in  the  place  of  such 
infant  or  incompetent. 

If  no  person  entitled  to  take  or  share  in  the  estate  will  accept 
the  same  or  an  appointment  is  not  made  by  consent  as  herein- 
after provided,  then  administration  shall  be  granted  as  follows: 

a.  To  the  public  administrator. 

b.  To  the  county  treasurer  of  the  county,  or  to  the  petitioner, 
in  the  discretion  of  the  surrogate. 

c.  To  any  other  person  or  persons. 

If  several  persons  have  an  equal  right  to  administration,  they 
must  be  preferred  in  the  following  order:  First,  men  to  women; 
second,  relatives  of  the  whole  blood  to  those  of  the  half  blood; 
third,  unmarried  women  to  married.  If  there  are  several  per- 
sons equally  entitled  to  administration,  the  surrogate  may  grant 
letters  to  one  or  more  of  such  persons.  Administration  may  be 
granted  to  one  or  more  competent  persops,  jointly  with,  and  upon 
the  application  of,  a  person  entitled,  or  to  a  competent  person  or 
persons  not  entitled,  upon  the  consent  of  all  of  the  persons 
entitled  to  take  or  share  in, the  estate  who  are  within  this  state 
and  competent,  which  consent  must  be  in  writing,  and  filed  in 
the  office  of  the  surrogate.  For  the  purposes  of  this  section  a 
trust  company  or  other  corporation  authorized  to  act  as  adminis- 
trator shall  be  included  in  the  word  "person." 

Vomvpr  I  2660.  as  amended  by  L.  1804,  ch.  503;  L.  1897,  ch.  177; 
L.  1909,  ch.  6.5;  L.  1913.  cb.  403,  amended  and  renumbered  by  U  1914. 
ch.  443,   in  effect  Sept.    1,    1914. 

Orl^nal  Source. —  The  ori^nal  Bcctlon  was  superseded  by  the  amend- 
ment of  1893  which  re-enacted  in  the  section  R.  S.,  pt.  2,  ch.  6.  tit.  2, 
5S   27-29.    33.    34. 

f  2689.    [Am'd,  1893,  1909,  1914.]      Application  for  letters. 

A  creditor,  or  person  interested  in  the  estate  of  an  intestate, 
or  interested  in  an  action  brought  or  about  to  be  brought  in 
which  the  intestate,  if  living,  would  be  a  proper  party,  may 
present  to  the  surrogate's  court  having  jurisdiction,  a  petition, 
praying  for  a  decree  awarding  letters  of  administration,  cither 
to  him,  or  to  another  person.  A  citation  shall  not  be  issued, 
and  a  decree  shall  not  be  made  where  a  citation  is  not  necessarj-, 
until  the  petitioner  shows  to  the  satisfaction  of  the  surrogate, 
the  existence  of  all  the  jurisdictional  facts,  and  particularly  that 
the  decedent  left  no  will. 

Former  f  2662.  a*  amended  by  T..  1893,  ch.  686,  and  L.  1909,  rh.  184, 
amended  and  Tenumbered  by  L.    1914,   ch.   443,   in  effect  Sept.    1.   1914. 

Qrlslnal  Source.—  The  amendment  of  1893  consolidated  in  the  section 
former  H  2060  and  2tKll.  Former  i  2600  waH  now  to  the  code  «'  <'ivil 
procedure!  and  S  -*W1  was  derived  from   II.  S.,  pt.  2,  ch.   6,   tit.  2,   |  26. 
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I  2690.    [Am'dy    1898,   1911,    1914.]      Cit*tlon|   proceedlmsa 
apon  return  thereof. 

Every  person,  being:  a  resident  of  the  state  and  competent,  who 
bas  a  right  to  administration  prior  or  equal  to  that  of  the  peti- 
tioner and  who  has  not  renounced,  must  be  cited  upon  a  petitloo 
for  letters  of  administration;  and  where  the  petitioner  is  not 
entitled  to  share  in  the  distribution  of  the  estate  there  must  also 
be  cited  all  resident  infants  and  adjudged  incqpipetents  who  are 
so  entitled.  The  surrogate  may,  in  his  discretion,  issue  a  cita- 
tion to  non-residents,  or  those  who  have  renounced,  or  to  any 
or  all  other  persons  interested  in  the  estate.  Where  it  is  not 
necessary  to  cite  any  person,  a  decree,  granting  letters  may  be 
made  on  presentation  of  the  petition.  Any  person  who  has  1 
right  to  administration,  prior  or  equal  to  that  of  the  petitioner, 
may  renounce  his  right  by  a  written  instrument,  acknowledj?ed. 
or  proved,  and  duly  certified  which  must  be  filed  in  the  surro- 
gate's office;  except  that  a  public  administrator  or  county  treas- 
urer may  not  renounce  his  right  and  may  only  be  excused  from 
acting  as  such  upon  his  motion  duly  made  and  upon  an  order 
made  and  entered  thereupon  by  the  surrogate. 

Former  f  2663,  as  amended  by  L.  1803,  ch.  686,  and  L.  1911.  ch.  4S1, 
amended  and  renumbered  by  L.   1914,   ch.   443,    In  effect  Sept.   1,   1914. 

Original  Source. —  The  amendment  of  1803  consolldRted  in  this  section  til 
of  former  §9  2662,  2663,  ^2664,  2665,  and  2666 ;  |  2662  was  new :  |  2663  vti 
derived  from  R.  8.,  pt.  2,  ch.  6,  tit.  2,  |  87;  f  2664  was  from  R.  S..  pC  2, 
ch.  6,  tit  2.  9  36.  in  part ;  S  2665  was  new ;  i  2666  was  from  L.  1878.  eh. 
298,   I  2. 

f  2691.    [Am'd,   1898,   1914.]    Administrator's    bond. 

Before  letters  are  issued  to  an  administrator  he  must  file  bis 
official  oath,  and  execute  to  the  people  of  the  state,  and  file  with 
the  surrogate,  the  joint  and  several  bond  of  himself  and  two  or 
more  sureties,  in  a  penalty  fixed  by  the  surrogate,  not  less  than 
the  value  of  the  personal  property  of  which  the  decedent  died 
possessed  and  of  the  probable  amount  to  be  recovered  by  reason 
of  any  right  of  action,  granted  to  an  executor  or  administrator, 
by  special  provision  of  law,  or  by  reason  of  a  cause  of  action 
which  existed  in  behalf  of  decedent;  except  that  where  the 
person  or  persons  about  to  be  appointed  is  or  are  entitled  to  the 
whole  estate,  the  surrogate  may  dispense  with  a  bond  or  fix  the 
penalty  at  such  sum  as  will  adequately  protect  the  rights  of 
all  creditors.  The  sum  to  be  fixed  as  the  amount  of  the  peaaltf 
must  be  ascertained  by  the  surrogate,  by  the  examination  on 
oath  of  the  applicant  or  any  other  person,  or  otherwise,  as  the 
surrogate  thinks  proper.  The  bond  must  be  conditioned  that  the- 
administrator  will  faithfully  discharge  the  trust  reposed  in  him 
as  such  and  obey  all  lawful  decrees  and  orders  of  the  surrogate's 
court  touching  the  administration  of  the  estate  committed  to 
him. 

In  cases  where  the  husband  or  wife  and  all  the  next  of  kin 
of  the  decedent  or  all  the  persons  entitled  to  share  in  the  estate 
consent,  the  penalty  of  the  bond  need  not  exceed  double  the 
amount  of  the  claims  of  the  creditors,  against  the  estate,  pre- 
sented to  the  surrogate,  pursuant  to  a  notice  to  be  published 
once  a  week  for  four  weeks  in  such  newspaper  or  newspapers  as 
the  surrogate  shall  direct,  reciting  an  intention  to  apply  for 
letters  under   this  provision,   and  notifying  creditors   to  present 
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their  claims  to  the  surrogate's  court  on  or  before  a  day  to  be 
fixed  in  such  notice,  which  shall  be  at  least  thirty  days  after 
the  first  publication  thereof;  but  no  bond  so  given  shall  be  for 
less  than  five  thousand  dollars;  and  such  bond  may  be  increased 
by  order  of  the  surrogate  for  cause  shown.  Pending  such  appli- 
cation, no  temporary  administrator  shall  be  appointed,  except 
on  petition  of  such  next  of  kin. 

Former  f  2G64.  M  amended  by  L.  1803,  ch.  680.  amended  and  renumbered 
by  L.   1914,  ch.  443,  in  effect  Sept.   1.  1914. 

Original  Scarce. —  The  amendment  of  1803  changed  the  number  of  this 
section:  it  was  formerly  I  2667  and  was  derived  from  R.  S.,  pt.  2,  cb.  6, 
tit.   2.   g  42. 

fi  2S92.    [Added,    1914.}    Limited    letters    mmy    be    iasvedi 


Where  a  right  of  action  is  granted  to  an  executor  or  admin- 
istrator by  special  provision  of  law,  or  It  is  alleged  that  a  cause 
of  action  existed  in  behalf  of  decedent,  and  it  appears  to  be  im- 
practicable to  give  a  bond  suflBcient  to  cover  the  probable 
amount  to  be  recovered  in  the  case  of  an  executor,  or  such 
probable  recovery  and  the  existing  peAonal  estate  in  the  case  of 
an  administrator,  the  surrogate  may  dispense  with  a  bond,  or 
fix  the  penalty  at  such  sum  as  he  shall  deem  sufficient,  and 
issue  letters  which  as  to  such  cause  of  action  shall  be  limited 
to  the  prosecution  thereof,  and  restraining  the  executor  or  ad- 
ministrator from  compromise  of  the  action  or  the  enforcement  of 
any  judgment  recovered  therein  until  the  further  order  of  the 
surrogate  n^ade  upon  filing  satisfactory  security. 

AOdfA  by  U   1014,  cb.  443,  in  effect  Sept.   1.   1914. 

I  2698.    [Added,    1914.]    County    treannrer    appointed    ad- 
ministrator  to  avallfy  and   have   fees. 

A  county  treasurer  appointed  administrator  of  an  estate  shall 
qualify  in  the  manner  prescribed  in  section  2591;  shall  be  vested 
with  all  the  powers  and  rights  of  other  administrators  and  be 
subject  to  the  same  duties  and  obligations;  and  shall  be  allowed 
the  same  fees  for  his  services  as  are  now  allowed  by  law  to 
administrators,  which  fees  shall  be  in  addition  to  the  salary 
and  fees  now  allowed  by  law  to  such  county  treasurer.  Such 
treasurer  may  employ  an  attorney  to  act  for  him  as  such  ad- 
ministrator other  than  the  one,  if  any,  appointed  to  act  as  the 
county  attorney  or  the  official  attorney  of  such  treasurer. 

Added  by  L.  1914,  cb.  443,  in  effect  Sept.   1,  1914. 

I  2594.  [Am'd,  1893,  1904,  1914.  J  Public  administrator  of 
KInva  county. 

The  surrogate  of  the  county  of  Kings  shall,  on  or  before  the 
nineteenth  day  of  October,  nineteen  hundred  and  eleven,  and 
e^ery  five  years  thereafter,  except  as  hereinafter  provided,  ap- 
point a  suitable  person  as  public  administrator  of  said  county 
to  bold  office  for  the  term  of  five  years  unless  sooner  removed 
for  canse,  the  said  term  beginning  on  the  nineteenth  day  of  Oc- 
tober, nineteen  hundred  and  eieven.  In  case  of  a  vacancy  in 
said  office   by   reason    of   death,    resignation   or   otherwise   said 
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surrogate  shall  fill  the  same  by  appointing  a  suitable  person  as 
public  administrator  for  the  full  term  of  five  years  from  the  date 
of   such    appointment    and    qualification.     Before   entering    upon 
the  performance  of  the  duties  of  his  ofllce  the  person  so  appointed 
must  take  and  subscribe  before  the  county  clerk,  or  a  juRticp  of 
the  supreme  court,  the  constitutional  oath  of  office,  and  execnte 
a  bond  with  sureties  to  be  approved  by  a  justice  of  the  supreme 
court,  to  the  county  of  Kings,  in  a  penal  sum  of  fifty  thousand 
dollars,  conditioned  for  the  faithful  discharge  of  all  the  duties 
of  his  office,  and  that  he  will  fully  and  correctly  account  for  and 
pay  over  all  moneys  and  property  that  may  come  into  hi«  hand? 
as  such  public  administrator,  according  to  law,  which  bond  most 
be  filed  with  the  clerk  of  the  county.     He  shall  be  entitled  to 
retain  from  all  moneys  or  property  of  any  intestate  that  come 
into  his  hands  after  deducting  all  actual  and  neceBsary  expenaw 
the  same  commissions  as  are  now  allowed  by  law  to  executdrs 
or  administrators,  and  he  shall  receive  a  salary  for  his  serricei 
to  be  fixed  by  the  board  of  estimate  and  apportionment  of  the 
city  of  New  York  upon  the  recommendation  of  the  surrogate  of 
the  county  of  Kings,  the  same  to  be  raised  and  paid  each  year 
in  the  same  manner  as  are  other  county  charges.     The  public 
administrator  shall  not  receive  to  his  own  use  any  fees  or  emolu- 
ments in  addition  to  his  salary,  and  he  shall  pay  into  the  treasury 
of  the  city  of  New  York  all  commissions  and  costs  received  by 
him  from  any  source  whatever;  such   payments  shall  be  made 
monthly  and  shall  be  accompanied  by  a  sworn  statement  in  such 
form  as  the  comptroller  of  the  city  of  New  York  shall  prescribe, 
showing  in  detail  the  costs  and  commissions  received  and  allowed 
to  him.     A  suitable  office  for  said  public  administrator  shall  be 
provided  for  him  in  one  of  the  county  buildings  in  the  county 
of   Kings.      The   surrogate  shall   also  appoint   a   counsel  and  a 
clerk  to  said  public  administrator,  their  salaries  to  be  fixed  by  the 
board  of  estimate  and  apportionment  of  the  city  of  New  York 
upon  the  recommendation  of  said  surrogate  and  to  be  raised  and 
paid  each  year  in  the  same  manner  as  are  other  county  charges 
He  shall  have  the  prior  right  and  authority  to  collect,  take  charge 
of  and   administer   upon  the  goods,    chattels,   personal   property 
and  debts  of  persons  dying  intestate,  and   for   that  purpose  to 
maintain  suits  as  such  public  administrator  as  any  executor  or 
administrator  might  by  law  in  the  following  cases: 

1.  Whenever  such  person  dies  leaving  any  assets  or  effpcta  in 
the  county  of  Kings,  and  there  is  no  witiow,  husband  or  next  of 
kin  entitled  to  a  distributive  share  in  the  estate  of  such  intestate, 
entitled,  competent  or  willing  to  take  out  letters  of  administra- 
tion fm  such  estate. 

2.  Whenever  assets  or  effects  of  any  person  dying  intestate, 
after  his  deaths  come  into  the  county  of  Kings  and  there  i^  no 
such  person  entitled,  competent  or  willing  to  take  administration 
of  the  ostafo.  In  such  cases  intestacy  is  presumed  until  a  will 
is  prr»ved  and  letters  testamentary  issued  thereon.  All  provisionsi 
of  law  conferring  jurisdiction,  authority  or  power  on,  or  other- 
wise relating  to,  the  office  of  public  administrator  of  the  city  of 
New  York  and  to  the  office  of  public  administrator  in  the  BeveraJ 
counties  of  the  state,  so  far  as  applicable  apply  to  and  ar<>  con- 
ferred  on  the  office  hereby  created.  The  surrogate  of  the  county 
of  Kings,  in  cases  where  now  authorized  by  law  to  issue  letters 
of  temporary  administration,  mny  in  his  discretion  issue  letters 
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or     temporary  administration  to  such  administrator  without  fur- 
security  than  required  by  this  section. 


V'cMrmer  I  2669,  as  amended  by  L.  1893,  ch.  686;  U  1904,  ch.  357;  L.  1911, 
u    TT4,  amended  and  renumbered  by  L.  1914,  oh.  448,  in  effect  Sept.  1,  1914. 
Original    Sootce. —  Inserted    by    the    amendment    of    1893    as    a    substitnte 
for    1^  1871.  ch.  835,  li  1-7;  f  4  of  this  act  was  amended  by  L..  1882,  ch.  124. 

%    259S.    [Added,      1914.]     Public     admtnintrator      of     Brie 

The  surrogate  of  the  county  of  EJrie  shall,  within  ten  days 
a.rter  the  passage  of  this  act,  and  every  five  years  thereafter, 
« accept  as  hereinafter  provided,  appoint  a  suitable  person  as 
l>vil)lic  administrator  of  and  for  said  county,  to  take  office  im- 
ix&ediatelyy  and  to  hold  office  for  the  term  of  five  years  from  the 
first  day  of  January  succeeding  his  appointment,  unless  sooner 
r€?movpd  for  cause. 

In  case  of  a  vacancy  in  said  office  by  reason  of  death,  resig- 
Tiation  or  otherwise,  said  surrogate  shall  fill  the  same  by  appoint- 
ing a  suitable  person  as  public  administrator,  to  take  office  im- 
mediately upon  his  appointment  and  qualification,  and  hold  for 
the  term  of  five  years  from  the  first  day  of  January  succeeding 
bis  appointment,  unless  sooner  removed  for  cause. 

Before  entering  upon  the  performance  of  the  duties  of  his 
office,  the  person  so  appointed  shall  take  and  subscribe  before 
the  county  clerk,  or  a  justice  of  the  supreme  court,  the  consti- 
tutional oath  of  office,  and  execute  a  bond,  with  sufficient  sure- 
ties t6  be  approved  by  a  justice  of  the  supreme  court,  to  tlie 
county  of  Erie,  in  the  penal  sum  of  ten  thousand  dollars,  con- 
ditioned for  the  faithful  discharge  of  the  duties  of  his  office, 
and  that  he  w^ill  fully  and  correctly  account  for  and  pay  over 
all  moneys  and  property  that  may  come  into  his  hands  as  such 
public  administrator,  according  to  law,  which  bond  shall  be  filed 
with  the  clerk  of  said  county. 

Said  public  administrator  shall  be  entitled  to  retain  from  all 
moneys  or  property  that  come  into  his  hands,  after  deducting  all 
actual  and  necessary  expenses,  the  same  commissions  as  are  now 
allowed  by  law^  to  executors  or  administrators,  and  all  provisions 
of  law  conferring  jurisdiction,  authority  or  power  on.  or  other- 
wise relating  to,  the  office  of  public  administrator  of  the  city  of 
New  York,  and  to  the  office  of  public  administrator  of  the  county 
of  Kings,  and  in  the  several  counties  of  the  state  apply  to  and 
are  conferred  on  the  office  hereby  created. 

The  surrogate  of  the  county  of  Erie,  where  now  authorized  by 
law  to  issue  letters  of  temporary  administration,  may,  in  his 
discretion,  issue  letters  of  temporary  administration  to  such 
public  administrator,  without  fuither  security  than  required  by 
this  section. 

Added  by  L.   1914,  ch.  443,  In  effect  Sept.  1,   1914. 

I  269e.    rAm*d,    1803,    11M>1,    lf>14.]     IVhen    and    how    tem- 
porary adiulniMtratorM   may   be  appointed. 

On  the  application  of  a  creditor,  or  a  person  interested  in  the 
estate,  the  surrogate  may,  in  his  discretion,  issue  to  one  or  more 
persons  letters  of  temporary  administration,  in  either  of  the 
following  cases: 
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1.  Wlien  for  any  cause,  delay  necessarily  occurs  in  the  granting 
of  letters  testamentary  or  letters  of  administration,  or  in  pro- 
bating a  will. 

An  appointment  of  a  temporary  administrator,  in  a  case  speci- 
fied in  this  subdivision  must  be  made  by  an  order,  if  a  proceed- 
ing for  grant  of  letters  of  administration  or  probate  of  a  win 
is  then  pending.  At  least  ten  days*  notice  of  the  application  for 
such  an  order  must  be  given  to  each  party  to  the  proceeding  who 
has  appeared,  unless  the  surrogate  is  satisfied  by  proof  that  the 
safety  of  the  estate  requires  the  notice  to  be  shortened,  in  which 
case  he  may  shorten  the  time  of  service  to  not  less  than  two  dayiL 
If  no  proceeding  is  pending,  application  shall  be  by  petition  and 
a  citation  shall  issue  in  the  usual  manner  directed  to  the  persons 
entitled  to  letters  of  administration  in  a  case  where  no  will  is 
known  to  exist;  or  to  the  executor  or  executors,  trustee  or  .trus^ 
tees  if  auv,  and  such  legatees  and  devisees  as  the  surrogate  majr 
direct  to  be  cited,  in  cases  where  a  will  has  been  filed. 

2.  Where  a  person  of  whose  estate  the  surrogate  would  hive 
jurisdiction,  if  he  were  shown  to  be  dead,  disappears  or  is  miss- 
ing, so  that,  after  diligent  search,  his  abode  cannot  be  ascei^ 
tained.  and  under  circumstances  which  afford  reasonable  groond 
to  believe  either  that  he  is  dead,  or  that  he  has  become  a  luna- 
tic, or  that  he  has  been  secreted,  confined,  or  otherwise  unlaw- 
fully made  away  witli;  and  the  appointment  of  a  tempornrv  ad- 
ministrator is  necessary  for  the  protection  of  his  property,  and 
the  rights  of  creditors  or  of  those  who  will  be  interested  in  the 
estate,  if  it  is  found  that  he  is  dead. 

Application  for  such  an  appointment,  in  a  case  specified  in  this 
subdivision  must  be  made  by  petition,  in  like  manner  as  where 
an  application  is  made  for  administration  in  case  of  intestacy; 
and  the  proceedings  are  the  same  as  prescribed  in  this  title,  re- 
lating to  such  last-mentioned  application. 

Such  an  application  for  the  appointment  of  a  temporary  ad- 
ministrator in  either  case  may  also  be  UMide,  with  like  effect 
and  in  like  manner,  as  if  made  by  a  creditor,  by  the  county 
treasurer  of  the  county  where  the  person  whose  estate  is  in 
question  last  resided;  or,  if  he  was  not  a  resident  of  the  state, 
of  the  county  where  any  of  his  property,  real  or  personal,  is 
situated.  A  temporary  administrator  must  qualify  as  prescribed 
in  KPction  2.")91  of  this  chai)tor  vifh  respect  to  an  administrator- 
in-chief. 

Forraor   {    2070,    an   ainoiir1e<l   by    L.    1893,   ch.    686.    iind   L.    ISKJl,   ch.  20, 
amrndi'd  and  rouumberiHl  by   L.   1014,   ch.  443,  In  efTect  Si>pt.   1.  1V14. 


Original  Sourct>. —  The  aiii<>ii(Inu>ut  of  ISSK)  cimsolidaffd  former  li  346R. 
26fl».  2«70,  and  2671;  |  264W  was  dorlvwl  from  U  1837.  ch.  4l»,  I  23.  m 
amonded    by    L.    1S(>7,    ch.    782,    f    7:    i    2069   from   L.    1864.    ch.    71. 


amonueu    by    i^.    it^u,    cu.    1K£,    f    7:    f    2Q<w   from   L..    1864.    ch.    71.   I   11: 

J  2670   from  L.   1875,  ch.   BID,    |   1;   |  2671  from  B.   8.,   pt   2,   ch.   6,  tit  2. 
43,  as  amended  by  L.   1864,   ch.  71,   |  5. 

I  asOT.  (Am'd,  1881»  1914,  lOlS.l   General  powers,  et  oetertf 
of  temporary'   admtnlaitrator. 

A  temporary  nduiinistrntor,  appointed  as  prescribed  iu  this 
article,  has  authority  to  take  into  his  possession  j>er8onal  property; 
to  secure  and  preserve  it;  and  to  collect  choses  in  action;  and,  for 
either  of  these  purposes,  or  for  the  purpose  of  determiniuK  the  title 
to  personal  property  in  his  possession,  he  may  maintain  any  action 
or  special  proceeding.  An  action  may  be  maintained  agrainst  him, 
by  leave  of  the  surrogate,  upon  a  debt  of  the  decedent,  or  of  the 
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a.b»piitee  whom  he  represents,  or  npon  any  cause  of  action  to 
^wbioh  the  decedent  or  absentee  would  have  been  a  party  in  like 
mauner  and  with  like  efifect  as  if  he  were  an  admmistrator-in- 
oliic»f.     The  surrogate  may,  by  an  order  made  upon  at  least  ten 
days*  notice  to  all  the  parties  who  have  appeared  in  the  special 
proceeding,   authorize  the  temporary  administrator  to  sell,  after 
appraisal,  such  personal  property,  specifying  it,  of  the  decedent, 
or    of  the  absentee  whom  he  represents,  as  it  appears  to  be  neces- 
sary to  sell,  for  the  benefit  of  the  estate;  or,  if  it  appears  that 
Ltie  safety  of  the  estate  requires  the  notice  to  be  shortened,  the 
surrogate  may  shorten  the  notice  to  not  less  than  two  days.    The 
surrogate   may,   also,    by    order,    authorize   him    to    pay    funeral 
expenses,    or   any   expenses   of  the   administration   of   his  trust, 
or  stenographer's  or  referee's  fees  on   contest  of  a   will  or  ad- 
luinistratlon:   and  he  may  also  direct  the  payment  of  a  legacy 
or  other  pecuniary  provision  under  a  will  or  a  distributive  share 
or  just  proportionate  part  thereof,  according  to  sections  twenty- 
»ix  hundred  and  eighty -seven,  and  twentj'-six  hundred  and  eighty- 
oight  of  this  chapter  as  though  he  were  an  executor  or  adminis- 
trator. 

Former  i  2672, , as  amended  by  L.  1881,  ch.  635,  amended  and  renumbered 

toy  L.   1914,  ch.  443;  amended  by  L.   1915,  ch.  «21.  in  efTect  Sept.   1.   lOlf- 

Original  Source.—  L.  1837,  ch.  480,   |  24,  as  amended  by  L.   1864,  ch.  71, 

i  ». 

§  2508.    [Am'd,    1914.}    Id.$    as    to    requlrlniT   creditors    to 
present    claims. 

A  temporary  administrator,  appointed  upon  the  estate  of  either 
a  decedent  or  an  absentee,  has  the  same  power  as  an  adminis- 
trator-in-chief to  publish  a  notice  requiring  creditors  of  the  de- 
cedent or  absentee  to  exhibit  their  demands  to  him.  The  pub- 
lication thereof  has  the  same  effect,  with  respect  to  the  tem- 
porary administrator,  and  also  an  executor  or  administrator, 
subsequently  appointed  upon  the  same  estate,  as  if  the  tem- 
porary administrator  were  the  executor  or  an  administrator-in- 
chief,  and  the  person  to  whom  the  subsequent  lettord  are  issued 
were  his  successor. 

Former   I   2673,    amended   and   rennmbered  by   L.    1914,    ch.   443,    in  effect 
Sept.    1.    1914. 
Original  Source. —  L.   1870,  ch.  10,  iu  part. 


i  259e.    [Am'd,    1914,    1917.]     Payment    of    debts    by    tem- 
porary adnklnlstrator. 

At  any  time  after  the  completion  of  the  publication  of  the 
notice  to  creditors  by  a  temporary  administrator,  the  surrogate 
may:  1.  Prior  to  an  accounting  as  provided  in  subdivision  two, 
upon  proof,  to  his  satisfaction,  that  the  assets  exceed  the  debts, 
make  an  order,  permitting  the  temporary  administrator  to  pay 
the  whole  or  any  part  of  a  debt,  due  to  a  creditor  of  the  decedent 
or  absentee;  or,  upon  the  petition  of  a  creditor,  a  citation  may 
issne  to  the  temporary  aaministrator,  requiring  him  to  i-how  cause 
why  he  should  not  pay  the  petitioner's  debt;  or 

2.  Upon  the  petition  of  any  creditor  who  shall  have  presented 
and  established  his  claim  or  upon  the  application  of  the  temporary 
administrator,  direct  an  accounting  by  sucn  administrator  and 
npon  the  judicial  settlement  of  his  account  may  direct  the  pay- 
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ment  of  the  expenses  of  administration  and  the  ratable  distrilm- 
tion  of  the  remaining  assets  in  his  hanas  applicable  to  the  paj- 
ment  of  the  debts  in  payment  upon  the  claims  presented  and 
established  as  valid  claims  against  said  decedent  or  absentee,  and 
the  payment  into  court  or  the  retention  by  the  said  temporary 
administrator  of  whatever  may  remain  of  the  assets  of  the 
personal  estate. 

When  a  petition  is  presented  in  either  of  the  cases  above  men- 
tioned, the  proceedings  are,  in  all  respects,  the  same  as  where 
similar  proceedings  are  institateo  by  or  against  an  executor  or 
administrator,  as  prescribed  in  this  chapter. 

Former   |   2674,   amended   and   renumbered   by  L.   1914,   ch.   448;   am'd   fej 
L.  1017.  ch.  670,  In  effect  Sept.  1,   1917. 
•    Orlipinal  Source.—  L.   1870,   ch.  389,   |  10,  in  part. 

S  2600.  [Am'd,  1901,  1914,  191d.l  Control  and  dispoaltion 
of  real  property  by  temporary  adininiatrator. 

When  a  teniiH)rary  administrator  is  appointed  and  a  proceeding 
is  |)euding  for  the  probate  of  a  will  of  real  property,  or  there  is  a 
delay  in  the  granting  of  letters  testamentary  or  administration 
on  such  a  will  or  in  the  qualification  of  a  trustee  named  therein, 
the  surrogate  may,  by  the  order  appointing  him,*  or  by  a  subse- 
quent order,  confer  upon  him  authority  to  take  possession  of  real 
property,  in  the  same  or  another  county,  which  is  affected  by  tne 
will,  and  to  receive  the  rents  and  profits  thereof  or  to  do  any 
other  act  with  resiwM't  thereto,  which  is,  in  the  surrogate's 
opinion,  necessary  for  the  execntion  of  the  will,  or  the  preserva- 
tion or  benefit  of  the  real  property.  For  either  of  these  purposes, 
he  may  maintain  or  defend  any  action  or  special  proceeding. 
The  surrogate  may,  by  an  order,  confer  upon  him  authority  to 
mortgage,  lease  or  sell  any  or  all  of  the  real  property,  for  the 
purposes  specified  in .  article  third  of  this  chapter,  under  such 
circumstances  and  restrictions,  in  such  manner,  and  upon  such 
terms  and  conditions  as  are  specified  in  said  article. 

Former   I   2675.   as  amended  by   L.    1901.   cb.   21.   renumbered  by  L.   1914. 
ch.  443;  am'd  by  L,.   191K.   ch.  315,   in  effect  Sept.   1.   1018. 
Original   Source.— L.   1870.  ch.  359,  f   13. 


I  aooi.   [Am'd,  1914.]    Special  po^nrers  of .  temporary  admla- 
istrator  of  absentee}  may  provide  for  family. 

A  temporary  administrator,  appointed  upon  the  estate  of  an 
absentee,  has  all  the  powers  and  authority  enumerated  in  the 
last  section,  with  respect  to  the  real  property  of  the  absentee. 
His  acts,  done  in  pursuance  of  that  authority,  bind  the  absentee, 
if  living,  or  his  heir  or  deyisee,  if  he  be  dead,  in  the  same 
manner  as  the  acts  of  an  executor  or  administrator  bind  his  suc- 
cessor. 

Upon  proof,  satisfactory  to  the  surrogate,  that  the  wife  or 
any  infant  child  of  an  absentee  upon  whose  estate  a  temporaiT 
administrator  has  been  appointed,  is  in  such  circumstances  as  to 
require  provision  to  be  made  out  of  the  estate  for  his  or  her 
maintenance,  clothing,  or  education,  the  surrogate  may  m«ke 
an  order,  directing  the  temporary  administrator  to  make  sncb 
provision  therefor  as  the  surrogate  deems  proper,  out  of  any 
personal  property  in  his  hands,  not  needed  for  the  payment  o( 
debts. 

Former  H  2676  and  2077,  amended  and  renumbered  by  L.  1914.  ch.  443.  le 
effect  September  1,   1014. 

Original  Source  of  |  2676,  new.  S  2677  was  deri?ed  from  L.  187S,  dk 
519.   I  4. 
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i    2M02.   [Renam^  1914.]    Notlcea  re«iilPed  by  tbla  «rtlele$ 

A.  notice  required  to  be  given,  as  prescribed  in  this  article,  to 
a  party  other  than  the  temporary  administrator,  must  be  served 
upon  the  attorn\?y  of  the  party  to  whom  notice  is  to  be  given;  or, 
if  he  has  not  appeared  by  an  attorney,  upon  the  party,  in  like 
niauuer  as  a  notice  may  be  served  upon  an  attorney  in  a  civil 
action,  brought  in  the  supreme  court.  But  where  the  attorney 
or  party  to  be  served  does  not  reside  in  the  surrogate's  county; 
or  where  the  attorney  for  a  party  has  died,  and  no  other  appear- 
ance for  that  party  has  been  filed  in  the  surrogate's  office;  the 
surrogate  may,  by  order,  dispense  with  notice  to  that  party;  or 
may  require  notice  to  be  given  to  him  in  any  manner  which  he 
thinks  proper. 

Former  f  2681,  renumbered  by  L.  1914,   ch.  448,  in  effect  S«pt.  1,   1914. 
Original  Source. —  New;  except  tbat  it  includes  tbe  laat  clause  of  U.  1864, 
cb.    71,   f  0. 


o^ 


2003.  [Am'd,  1881,  1806,  1901,  1910,  1914,  1917.]  Letters 
Kdmlnlatratlon  Trith  ivUl  annexed  |  vrhen  and  to  'vvhoni 
tnted. 

If  no  person  is  named  as  executor  in  the  will,  or  selected  by 
virtue  of  a  power  contained  therein;  or  if,  at  any  time  there  is  no 
executor,  or  administrator  with  the  will  annexed,  qualified  to 
act;  the  surrogate  must,  upon  the  application  of  a  creditor  of  the 
decedent,  or  a  person  interested  in  the  estate  of  tbe  decedent, 
or  having  a  lien  upon  any  real  property  upon  which  the  decedent's 
estate  has  a  lien,  and  upon  such  notice  to  the  other  creditors  and 
persons  interested  in  the  estate  as  the  surrogate  deems  proper, 
issue  letters  of  administration  with  the  will  annexed,  as  follows: 

1.  To  an  executor  or  administrator  of  a  sole  legatee  and 
deviBee*  named  in  a  will  or  to  the  executor  or  administrator  of  a 
sole  residuary  legatee  and  devisee  named  in  a  will. 

2.  .To  one  or  more  of  the  residuary  legatees,  who  are  qualified 
to  act  as  administrators.  A  corporation  which  is  a  residuary 
legatee  shall  be  qualified  to  act  as  such  administrator,  although 
not  specially  authorized  by  its  charter  or  any  provision  of  law. 

3.  If  there  is  no  such  residuary  legatee  or  none  who  will  ac- 
cept, then  to  one  or  more  of  the  principal  or  specified  legatees 
80  qualified. 

4.  If  there  is  no  such  legatee  or  none  who  will  accept,  then 
to  the  husband,  or  wife,  or  to  one  or  more  of  the  next  of  kin, 
or  to  one  or  more  ot  the  heirs  or  devisees,  so  qualified. 

If  any  of  the  above  persons  who  would  otherwise  be  entitled 
to  letters  is  an  infant  or  an  ^.djudged  incompetent,  administra- 
tion may  be  granted  to  his  guardian  or  committee  as  the  case 
may  be,  unless  there  is  an  adult  or  competent  person  equally 
entitled  who  will  accept  the  same. 

5.  If  there  is  no  qualified  person,  entitled  under  the  foregoing 
subdivisions,  who  will  accept,  then  to  the  public  administrator, 
and  if  there  be  none  for  the  county,  to  the  treasurer  of  the 
county  or  to  the  petitioner  in  the  discretion  of  the  surrogate, 
and  if  neither  will  accept,  to  any  creditor  or  competent  person 
designated  by  the  surrogate. 
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Except  as  to  the  right  of  priority  as  proyided  in  this  section, 
the  provisious  of  section  2588  of  this  chapter  apply  to  an  appli- 
cation for  letters  of  administration  with  the  will  annexed. 

E\>nDer  I  2648,  as  amended  by  Ia  1881,  ch.  B85;  L.  18B5.  di.  734:  Z^ 
1901,  ch.  141;  L.  1910v  cb.  Wo,  amended  and  renumbered  hj  L.  1914. 
ch.   443,   and  by   L.   1917,   ch.  «78  in  effect  Sept.   1,  1917. 

Original  Source.—  R.  S..  pt.  2,  ch.  6.  tit.  2,  |  4. 

I  2004.  [Am'd,  1914.]  Id..|  renvnclatloa  or  ezelvaloB  mi 
persona   hATlnar  prior  rigrbt. 

Where  a  person  applies  for  letters  of  administration  with  the 
will  annexed,  as  prescribed  in  the  last  section,  and  another  person 
has  a  right  to  the  administration,  prior  to  that  of  the  petitioner, 
a  citation  must  issae  accordingly  unless  a  renunciation  acknowl- 
edged or  proved  and  duly  certified  of  every  person  having  such 
a  prior  right  is  fileo.  The  surrogate  may  in  his  discretion  issue 
a  citation  to  a  person  equally  entitled.  The  proceedings  there- 
upon are  the  same  as  upon  an  application  for  administration 
upon  the  estate  of  an  intestate. 

Former  i  2644,  amended  and  renumbered  by  1*.  1914,  ch.  443,  la  eAet 
Sept.   1,   1914. 

Original  Source.—  R.  S.,  pt.  2,  ch.  6,  tit.  2,  |  39. 

JaeoB.    [Am'dy     iei4.]    How     exeevtor     or     adaalnlatrmtor 
th.  tlie  will  annexed  Qunliflea. 

An  executor  from  whom  a  bond  is  required  as  prescribed  in 
this  chapter,  or  an  administrator  with  the  will  annexed,  must, 
before  letters  are  issued  to  him,  qualify  as  prescribed  by  law 
with  respect  to  an  administrator  upon  the  estate  of  an  intestate; 
and  the  provisions  of  section  2.591  of  this  chapter,  with  respect 
to  the  bond  to  be  given  by  the  administrator  of  an  intestate, 
apply  to  a  bond  given  pursuant  to  this  section;  except  that,  in 
fixing  the  penalty  thereof,  the  surrogate  must  take  into  'consid- 
eration the  value  of  the  real  property,  or  of  the  proceeds  thereof, 
which  may  come  to  the  hands  of  the  executor  or  administrator, 
oy  virtue  of  any  provision  contained  in  the  will,  and  also  how 
much  of  the  estate,  if  any,  has  already  been  administered. 

Former   |   2645,    amended   and   renumbered   by   L.    1914,    ch.    443,   in  effect 
Sept.   1,   1914. 
Original  Source.—  R.  B.,  pt.  2,  ch.  6,  tit.  2,  |  42.  in  part. 

i  2606.  [Am'd,  1889,  1814.]  Appointment  of  admlntatrntor 
de  bonla  non. 

When  all  the  administrators,  to  w^hom  letters  have  been  issued, 
die  or  become  incapable,  or  the  letters  are  revoked  as  to  all 
of  them,  the  surrogate  must  grant  letters  of  administration  de 
bonis  non  to  one  or  more  pe^^iou8  as  their  successors,  in  like 
mnuner  as  if  the  former  letters  had  not  been  issued:  and  the 
proceedings  to  procure  the  grant  of  such  letters  are  the  same, 
and  the  same  security  shall  be  required,  as  U|>on  an  original 
application;  except  that  the  Hurrogute  may,  io  his  discretion,  in 
case  where  the  estate  has  been  partially  administered  upon  by 
the  former  representative  or  representatives,  fix  as  the  penalty 
of  the  bond  to  be  given  by  such  successor  or  successors,  a  sum 
not  less  than  the  value  of  the  assets  of  the  estate  remaining 
unadministered. 

Former  |  1.683.  as  amended  by  L.  1H80.  ch.  503.  amended  and  renumbered 
by   L     1914.   cb.   443.   In  effect   Sept.    1.    1914. 

Original  Source.—  R.  S.  pt.  2.  ch.  6,  tit.  2,  H  19  and  45;  L.  1837.  ch. 
460.   S  33.  in  part. 
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ARTICI^  SBCOND.  ' 

Rr€Hiuetion  and  probate  of  toills;  objections  and  their  trial;  con- 
struction of  wills;  qualification  of  executor;  grant  of  ancillary 
letters  testamentary  and  of  administration;  qualification  of 
testamentary  trustees;  security  from  testamentary  trustees  and 
executors  acting  as  trustees. 

Sec.    2«07.  Petition  to  compel  producUon   of  will.  ,  ..^  ,     *k 

2608.  Probate  of  wIIIb  of  dtliens  of  the  United  States  domiciled  In  the 

ITnltPd  Kingdom  of  Great  Britain  and  Ireland. 

2609.  Who  may  propound  will;  contents  of  petition. 

2610.  Who  to  be  cited  thereupon;   contents  of  citation. 

2611.  Wltneoaes  to  be  examined;   proof  required.  . 

2612.  Atwent,  et  cetera,  witnesses  to  be  accounted  for;  dispensing  with 

testimony ;   commission ;   proof  of  handwriting. 

2613.  Proof  of  lost  or  destroyed  will. 

2614.  Probate  not  allowed,  unless  surrogate  satislled,  et  cetera. 

2615.  Construction  of  will,   how  obtained. 

2616.  Notice  of  probate  to  legatees  and  dcTisees. 

2617.  Who  may  (lie  objections  to  the  probate  of  an  alleged  will;  Jury 

trial.  • 

2618.  Notice  to  legatees  and  devisees  of  objections  filed. 

2619.  Proceedings  upon  Jury   trial  of  contested  probate. 

2620.  Wills  to  be  recorded  and   retained ;   exception. 

2621.  Will  certified,  or  record  thereof,  may  be  read  in  evidence. 

2622.  Becording  wills  proved  elsewhere  within   the  state. 

2623.  Records  of  certain  wills  heretofore  proved;  how  far  evidence. 

2624.  Revocation  of  letters  upon  proof  of  will. 

2625.  When  letters  testamentary  may  be  issued. 

2026.  Supplementary  letters;  executors  not  named  in  letters  not  to  act. 

2627.  Executor  falling  to  qualify  or  renounce,   how  excluded. 

2628.  Renunciation  by  nominated  executor;  retraction  thereof. 

2629.  Ancillary  letters  upon  foreign  probate. 

2630.  Idem;  upon  foreign  grant  of  administration. 

2631.  To  whom  ancillary  letters  granted. 

2632.  Petition;  citation.  , 

2633.  Hearing;    security. 

2634.  Persons  acting  under  ancillary  letters  must  transmit  assets. 

2635.  Idem;    when   they   may   be   directed    to   pay,    et   cetera,    without 

transmission. 

2636.  Idem;   general  powers  and  duties. 
^637.  How  testamenUry  trustee  shall  qualify. 

2638.  Appointment   of   successor. 

2639.  Security    to   be    required    from    a    trustee    or    executor   acting    as 

trustee. 

2640.  Proceedings  where  testamentary  trustee  la  also  executor  or  admin- 

istratoc 

2641.  Application  of  this  chapter. 

f  SeOT.    [Added.    1910,    Am'd,    1914.]    Petition    to    compel 
prodnetloB  of  ^ivlll. 

Whenever  it  shall  appear  by  petition  of  any  person  claiming 
to  be  interested  in  the  estate  of  a  decedent,  that  there  is  reason- 
able ground  to  believe  that  any  person  has  destroyed,  retained, 
concealed,  or  is  conspiring  with  others -to  destroy,  retain  or  con- 
ceal a  will  or  testamentary  instrument  of  a  decedent,  or  has  any 
knowledge  as  to  such  facts,  the  court  must  make  an  order 
requiring  the  respondent  to  attend  and  be  examined  in  the 
premises,  and  may  in  such  order  or  otherwise  in  the  proceeding 
require  the  production  of  any   will  or  testamentary  instrument. 
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Serrire  thereof  must  be  made  by  delivery  of  a  certified  copy 
thereof  to  the  person  or  persona  named  therein  and  the  payment 
or  tender  to  each  of  the  sum  required  by  law  to  be  paid  or  ten- 
dered to  a  witness  wiio  is  subpoenaed  to  attend  a  trial  in  aur- 
rogate's  court. 

rormor  f  2621a,  em  added  by  L.  1010,  fh.  358,  amended  and  rmombend 
by  L.   1714,   ch.   443,   In  effect  Sept.   1,    1914. 

S  2608.  [Added,  1909,  Am'd,  1914.]  Probate  off  wills  of 
cltlsenn  of  the  t'nited  States  domleiled  ta  the  Ualted  Klaff- 
dom  of  Great  Brltala  aad  Irelaad. 

The  last  will  and  testament  of  any  person  being  a  citizen  of  the 
United  States,  or,  if  female,  whose  father  or  husband  previoasly 
shall  have  declared  his  intention  to  become  such  citizen,  who 
shall  have  died,  or  hereafter  shall  die,  while  domiciled  or  resident 
within  the  United  Kingdom  of  Great  Britain  and  Ireland,  oi 
any  of  its  dependencies,  which  shall  affect  property  within  thi? 
state  and  which  shall  have  been  duly  proven  within  such  foreifL 
jurisdiction,  and  there  admitted  to  probate,  shall  be  admitted  ta 
probate  in  any  county  of  this  state  wherein  shall  be  any  property 
affected  thereby,  upon  filing  in  the  office  of  the  surrogate  of  sueb 
county,  and  there  recording,  a  copy  of  such  last  will  and  testa 
m>nt.  certified  under  the  hand  and  seal  of  a  consul-general  of 
the  United  States  resident  within  such  foreign  jurisdiction,  to- 
gether with  the  proofs  of  the  said  last  wnll  and  testament  made 
and  accepted  within  such  foreign  jurisdiction,  certified  in  like 
manner.  I^etters  testamentary  on  such  last  will  and  testament 
shall  be  issued  to  the  persons  named  therein  to  be  the  executor? 
and  trustees,  or  either  thereof,  or  to  those  of  them  who,  prior  to 
the  issuance  of  such  letters,  by  formal  renunciation,  duly  ae* 
knowledged  or  proven,  and  duly  certified,  shall  not  have  re- 
nounced the  trust  therein  devolved  upon  them;  provided,  thai 
before  any  such  will  shall  be  admitted  to  probate  in  any  county 
of  this  state,  the  same  proceedings  shall  be  bad  in  the  surro- 
gate's court  of  the  proper  county  as  are  required  by  law  upon 
the  proof  of  the  last  will  and  testament  of  a  resident  of  this 
state  who  shall  have  died  therein;  except  that  there  need  be  cited 
upon  such  probate  proceedings  only  the  beneficiaries  named  in 
such  will. 

Fonner  S  2705,  as  added  by  L.   1909.  ch.  65,  amended  and  renumbered  by 
L.    1914,   ch.   443,   in  effect  Sept.   1.    1914. 
Original   Source.— L.    1S94,    cb.    631,    |    1. 

§  2tt09.  [Added,  1014.]  IVho  may  proponad  will;  eonteatB 
of  petitioa. 

A  petition  for  the  probate  of  a  will  may  be  presented  by: 

Any  person  designated  in  the  will  as  executor,  devisee,  legatee 
testamentary  trustee  or  guardian; 

A  creditor  of  the  decedent,  or  any  other  person  interested  il 
the  estate; 

Any  party  to  an  action  brought,  or  about  to  be  brought,  ip 
which  action  the  decedent,  if  living,  would  be  a  proper  party. 

Such  petition  in  addition  to  the  general  allegations  contained 
in  section  2521  of  this  chapter  shall  describe  such  will,  and  anj 
other  will  of  the  same  testator  on  file  in  the  surrogate's  offii-e.  and 
set  forth  the  names  and  post  olllce  addresses,  so  far  as  they  can 
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be   obtained  with  due  diligence,  of  all  the  devisees,  lej^atees  and 
beneficiaries  named  in  said  will,  or  in  any  other  will  so  filed. 

Added  hj  L.  1914.  cb.  443.  In  effect  Sept.  1.  1014.  See  former  S  2614. 
oriKlnally  derived  from  L.  1837,  eh.  400,  |  4.  and  amended  by  L.  1S97. 
rh.     177. 

f  aeiO.  [Am'd,  1891,  1892,  1894,  1905,  1914.]  IVho  to  be 
d,t^d  thereupon  I  contents  of  citation. 

The   following   persons   must   be   cited   upon   a   petition,   pre- 
sented as  prescribed  in  the  last  section: 

If  the  will  relates  exclusively  to  real  property,  the  husband 
or  wife,  if  any,  and  all  the  heirs  of  the  testator. 

If  the  will  relates  exclusively  to  personal  i)roperty,  the  hus- 
band or  wife,  if  any,  and  all  the  next  of  kin  of  the  testator. 

If  the  will  relates  to  both  real  and  personal  property,  the 
busbaud  or  wife,  if  any,  and  all  the  heirs,  and  all  the  next  of  kin 
of  the  testator. 

In  every  case,  each  person  designated  in  the  will  as  executor, 
testamentary  trustee  or  guardian,  and  each  person  named  as 
x^xecutor.  testamentary  trustee  or  guardian,  or  beneficiary  in 
any  other  will  of  the  same  testator  filed  in  the  surrogate's  oflice. 
In  addition  to  the  general  contents  contained  in  sections  2523 
and  2524  of  this  chapter,  the  citation  must  also  set  forth  the 
name  of  the  person  by  whom  the  will  is  propounded;  whether 
the  will  relates  exclusively  to  real  property,  or  to  personal 
property,  or  to  both;  and  if  the  will  is  nuncupative,  that  fact. 

Former  ||  261.*)  and  2616,  as  amended  by  I^  1801,  ch.  174:  L.  1802,  ch. 
<527:  L.  1H04.  ch.  118.  and  L.  190ri,  ch.  438,  amended  and  renumbiTod  by 
JU.  1914,  ch.  443,  In  effect  Sept.   1,  1914. 

Orlf?inal  Sonrce  of  %  2615. —  L.  1837,  ch.  460,  §  5.  f  2618  was  derived 
from  R.  S.,  pt  2,  cb.  6,  tit.  2,  §  37,  and  L.  1837,  ch.  460,  f  7. 

i  2B11.  [Am*d,  1914.]  IVItneanefi  to  be  examined;  proof 
Tc^nired* 

Before  a  written  will  is  admitted  to  probate,  two,  at  least, 
of  the  subscribing  witnesses  must  be  produced  and  examined, 
if  so  many  are  within  the  state,  and  competent  and  able  to 
testify.  Before  a  nuncupative  will  is  admitted  to  probate,  its 
execution  and  the  tenor  thereof  must  be  proved  by  at  least  two 
witnesses.  The  proofs  must  be  reduced  to  writing.  Any  party 
to  the  proceeding  may  request  the  oral  examination  of  the  sub- 
scribing witnesses  to  the  will  and  may  examine  such  witnesses 
and  any  other  witness  produced  by  the  proponent  before  the 
surrogate,  without  first  filing  objections  to  the  probate  of  such 
will. 

Former  f  2618.  as  amended  by  L.   1913,  cb.  412,  amended  ftnd  renumbered 
by  L.   1914,   ch.  443,   In  effect  Sept.   1,   1914. 
Original  Source.^  L.  1837,  ch.  460,  parta  of  IS  10  and  11. 

f  2612.  [Am'd>  1882,  1888,  1902,  191 4.  J  Absent,  etc.,  vrlt- 
messen  to  be  aceonnted  for;  diMpeniitnflr  witb  teMtimony; 
commiiiaions. proof  of  hand^rltlngr. 

The  death,  absence  from  the  state,  or  incompetency  by  reason 
of  lunacy,  or  otherwise  of  a  subscribing  witness  required  to  be 
examined  a.-*  prescribed  in  this  or  th^  Inst  section,  or  tlie  fact 
that  su/?h  witnesv;  cannot,  with  due  diligence,  be  found  within 
the  state,  or  cannot  be  examined  by  reason  of  his  physical  or 
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mental  condition  may  be  shown  by  affidavit  or  other  competent 
evidence,  and  when  bo  shown  to  the  satisfaction  of  the  soiro- 
Kate,  the  surrogate  may  by  an  order  entered  in  the  minutes  or 
recited  in  the  decree  dispense  with  his  testimony;  or  in  a  case 
where  such  witness  is  absent  from  the  state  and  it  is  shown 
that  his  testimony  can  be  obtained  with  reasonable  dilii^oce. 
the  surrogate  may,  in  his  discretion,  and  shall  upon  the  demand 
of  any  party,  require  his  testimony  to  be  taken  by  commimion. 
Where  the  testimony  of  a  subscribing  witness  has  been  dispenwd 
with  as  provided  in  this  section,  and  one  subscribing  witness  has 
been  examined,  the  will  may  be  admitted  to  probate  upon  the 
testimony  of  such  subscribing  witness  alone. 

If  all  the  subscribing  witnesses  to  a  written  will  be  dead,  or 
incompetent  by  reason  of  lunacy  or  otherwise,  to  testify,  or 
unable  to  testify,  or  are  absent  from  the  state  and  their  testi- 
mony has  been  dispensed  with  as  provided  in  this  section,  or 
if  a  subscribing  witness  has  forgotten  the  occurrence,  or  testifies 
against  the  execution  of  the  will,  or  was  not  present  with  the 
other  witness  at  the  execution  of  the  will;  the  will  may  never 
theless  be  established,  ui)on  proof  of  the  handwriting  of  the 
testator,  and  of  the  subscribing  witnesses,  and  also  of  such  other 
circumstances  as  would  be  sufficient  to  prove  the  will  upon  the 
trial  of  an  action. 

Former  ff  2619  and  2620,  an  amend(>d  by  L.  1882,  cfa.  390:  Ll  1888,  et 
S08,  and  L.  1902,  ch.  114,  amended  and  renumbered  by  L.  1914,  ch.  443,  in 
effi'ot  8<'pt.   1,   1914. 

Ori^nal  Source  of  f  2619. ~<  L.  1837,  ch.  460,  part  of  ff  10  and  11: 
L.  1841.  ch.  129,  II  1-3.  I  2620  was  derived  from  R.  S.,  pL  2,  ch.  6,  tit.  1. 
ii   13  and  16,   and  L.   1837,   ch.  460,    I   2U. 

§  2613.    [Am'd,  1914.]    Proof  of  lo«t  or  destroyed  will. 

A  lost  or  destroyed  will  can  be  admitted  to  probate  in  a  sarro- 
gate*s  court,  but  only  in  a  case  where  a  judgment  establishim; 
the  will  could  be  rendered  by  the  supreme  courts  as  prescribed 
in  section  1865  of  this  act. 

Former  f  2621,  amended  and  renombered  by  L.  1914,  ch.  443,  In  effect 
Sept.    1,    1914. 

Original  Source.— L.  1870,  ch.  859,  |  8.  See  also  R.  S.,  pt  2,  ch.  1 
tit.   1,   I  67b. 

I  2014.  [Am'd,  1814.]  Probate  not  allowed^  nnleiis  aurro- 
vate  satlslledy  etc. 

Before  admitting  a  will  to  probate,  the  surrogate  must  inquire 
particularly  into  all  the  facts  and  circumstances,  and  must  be 
satisfied  with  the  genuineness  of  the  will,  and  the  validity  of  its 
execution. 

If  it  appears  to  the  surrogate  that  the  will  was  duly  executed; 
and  that  the  testator,  at  the  time  of  executing  it,  was  in  «D 
respects  competent  to  make  a  will  and  not  under  restraint;  it 
must  be  admitted  to  probate  as  a  will  valid  to  pass  real  property, 
or  personal  property,  or  both,  as  the  surrogate  determines,  tod 
the  petition  and  citation  require,  and  must  be  recorded  accord- 
ingly. The  decree  admitting  it  to  probate  mustr-state  whether 
the  probate  was  or  was  not  contested. 

Former  ||  2622  and  2623.  amended  and  renumbered  by  Ti.  1914,  ch.  44S.  Ib 
effect   Sept.    1.    1914. 

Original  Source  of  |  2622.—  L.  1R37.  ch.  4«0,  parU  of  H  10  aod  iT- 
I  2623  wafi  derlTed  from  R.  S..  pt.  2,  ch.  6.  Ut.  1,  I  14;  L.  1887.  dL  440. 
I  18;  L.    1877,   ch.   206,    |  2. 
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f   aeiS.   rAm'd,    1910,    1013,    1014.]    Coastn&ctloii    of    wUly 
b.o'vr    obtained. 

An  pxecntor,  administrator  with  thn  will  annexed,  or  any 
person  interested  in  obtaining:  a  determination  as  to  the  validity, 
construction  or  effect  of  any  disposition  of  property  contained 
in  a  ^-ill,  may  present  to  the  surrogate's  court  in  which  such 
will  yvsLs  probated,  a  petition  setting  forth  the  facts'  which  show 
his  interest,  the  names  and  post-office  addresses  of  the  other 
parties  interested,  and  the  particular  portion  of  such  will  con- 
cerning? which  he  requests  the  determination  of  the  court. 

If  the  surrogate  entertains  the  application,  a  citation  shall 
issue  to  all  persons  interested  in  the  question  to  be  presented, 
to  show  cause  why  such  determination  should  not  be  made.  On 
the  return  of  the  citation  the  surrogate  shall  make  such  decree 
as  justice  requires. 

If  a  party  expressly  puts  in  issue  in  a  proceeding  for  the 
probate  of  a  will  the  validity,  construction,  or  effect  of  any 
disposition  of  property,  contained  in  such  will,  the  surrogate 
may  determine  the  question,  upon  rendering  a  decree,  after 
notice  given  in  such  manner  as  the  surrogate  directs  to  all  per- 
sons interested  who  do  not  appear  on  such  application  in  person 
or  by  attorney;  or,  unless  the  decree  refuses  to  admit  the  will 
to  probate,  by  reason  of  a  failure  to  prove  any  of  the  matters 
specified  in  section  2614,  may  admit  the  will  to  probate  and 
n^serve  the  questions  so  raised  for  future  consideration  and 
decree.  '  ^ 

Former  {   2624,   as  amended  by  L.    1910,  cb.   684.  and  L.   1913,   cb.   837, 
amended  and  renumbered  by  L.  1914.   ob.  443,  in  effect  Sept.   1,   1914. 
Original   Source.—  L.   1870,   cb.  359,    |   11. 

§  2616.    [Added,  1914.]     Notice  of  probate  to  leffateea  and 


Before  letters  are  issued,  there  shall  be  6 led  in  the  surrogate's 
court  a  written  notice,  entitled  in  the  proceeding,  stating  the 
name  of  the  testator,  that  his  last  will  and  testament  has  been 
offered  for  probate,  or  probated,  as  the  case  may  be,  and  the 
name  and  post-office  address  of  the  proponent,  and  of  each  and 
every  legatee,  devisee  or  other  beneficiary,  as  set  forth  in  the 
petition,  who  has  not  been  cited  or  has  not  appeared  or  waived 
citation,  with  proof  by  affidavit  of  the  mailing  of  a  copy  of  such 
notice  to  each  of  snid  beneficiaries. 

Added  by  U   1914,  cb.  443,  In  effect  Sept.   1,   1914. 

f  2617.    [Added,    1014.]    IVbo    may    llle    objections    to    the 
probate  of  an  alleged  tv1U|  Jury  trial. 

Any  person  interested  in  the  event  as  devisee,  legatee  or  other- 
wise, in  a  will  or  codicil  offered  for  probate;  or  interested  as 
heir-at-law,  next  of  kin,  or  otherwise,  in  any  property,  any  por- 
tion of  which  is  disposed  of  or  affected,  or  any  portion  of  which 
Is  attempted  to  be  disposed  of  or  affected,  by  a  will  or  codicil 
offered  for  probate;  or  is  interested  as  devisee,  legatee,  executor, 
testamentary  trustee  or  guardian  in  any  other  will  or  codicil 
alleged  to  have  been  made  by  th«  same  testator  and  not  duly 
revoked  by  him;  may  file  objections  to  any  will  or  codicil  so 
offered  for  probate.  .  *    ^ 

Sach  objections  must  be  filed  at  or  before  the  close  of  the 
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testimony  tnken  before  the  surrojjate  on  behalf  of  the  proponent 
or  at  8iich  subsequent  time  as  the  surrogate  may  direct,  and  if  t 
jury  trial  of  any  issue  is  desired  the  same  shall  be  demanded 
in  the  objections. 

Added  by  L.   IQU,  cb.  443,  in  effect  Sept.   1.  1014. 

S  2618.    [Added,  19 14.]    Notlee  to  lesateea  and  deTlacea  •! 
object ionii  flied. 

Whenever  objections  are  filed  to  the  probate  of  a  will,  the 
proponent  shall  file  the  notice  specified  in  secticm  2HH>  and 
serve  the  same  on  each  of  the  parties  therein  named,  and  np^D 
any  other  persons  directed  by  the  surrogate  to  be  notified,  in 
such  manner  and  within  such  time  as  the  surrogate  shall  dir*»ct, 
which  notice  shall  have  the  additional  statement  included  in  or 
endorsed  thereon  that  objections  have  been  filed  to  the  probate 
of  such  will  and  that  the  same  will  be  heard  on  a  day  or  at  a 
term  of  court  therein  stated.  Proof  of  due  service  of  such  notice 
shall  be  made  and  filed  in  the  surrogate's  office,  and  any  decree 
in  the  proceeding  shall  not  affect  the  right  or  interest  of  any 
such  person  unless  he  shall  have  been  so  notified. 

Added  by  L.    1014,   ch.   443.   in  effect  Sept.   1,   1014. 

fi  2619.    [Added,    1914.]     Proceedlngrii    upon    Jury    trial    ef 
eontested   probate. 

Upon  the  trial  before  the  court  and  a  jury  of  the  objections 
filed  to  the  probate  of  a  will,  or  codicil,  or  either,  the  verdict  of 
the  jury  or  any  order  or  decision  of  the  judge  holding  the  court 
shall  be  entered  in  the  minutes  of  the  court;  and  if  the  trial 
was  not  held  in  the  surrogate's  court,  such  verdict,  order  or 
decision  shall  be  certified  by  the  clerk  of  the  court  to  the  sur 
rogate's  court,  whereupon  the  surrogate  shall  enter  a  final  decree 
accordingly. 

Added  by  L.   1014,  ch.  443.  in  effect  Sept.   1,   1014. 

§  2620.    [Am*d,    1888,    1902,    1914.]     IPiriUa    to    be    reeorded 
and    retained!    exception. 

Every  will  admitted  to  probate,  together  with  the  decree,  order 
or  judgment  admitting  it  to  probate  shall  be  recorded  in  ibp 
proper  surrogate's  court.  Where  a  written  will  is  proved,  it 
must  be  filed  and  remain  in  the  surrogate's  office.  But  when  it 
Fhall  be  shown,  by  affidavit  or  otherwise,  to  the  satisfaction  of 
the  surrogate,  that  the  decedent  left  real  or  personal  property  in 
another  state  or  territory  of  the  United  States  or  in  a  foreign 
country,  and  that  the  laws  of  such  state*  territory  or  country  re- 
quire the  production  of  the  original  will  before  the  provisions 
thereof  become  effective,  the  surrogate  ma,v,  at  any  time  after 
probate,  and  upon  such  notice  to  the  parties  inter<»«ted  in  the 
f»stnte  as  he  may  think  proper,  cause  any  original  will  reniain- 
ing  on  file  in  his  office  to  be  sent  by  post  or  otherwise^  to 'any 
conrt  which,  or  to  any  officer  of  such  state,  territory  or  conntry 
who,  under  the  laws  thereof,  is  empowered  to  receive  the  same 
for  probate,  or  may  deliver  such  will  to  any  person  interested 
in  the  probate  thereof  in  such  state,  territory  or  eoantry,  or  to 
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his  representative,  upon  such  terms  as  he  shall  think  proper  for 
the  preservation  of  the  will  and  the  protection  of  other  parties 
interested  in  the  estate. 

Amended' by  L.  1888,  cb.  508;  L.  1902,  cb.  114,  and  L.  1014,  cb.  443, 
in   cir«ct  Sept    1,   1914. 

Orixlnal  ii<>arcv.>-  K.  S.,  pt.  2,  cb.  0,  tit.  1,  ||  18  and  16,  and  L.  1837. 
cb.     460,     i    20. 

S  2021.  [Am*d,  1HH2,  1010,  1014.]  IVlll  eertllled,  or  record 
tla«reofy  A&ay   be  read  in  evidence. 

• 

The  surrogate  must  cause  to  be  indorsed  upon,  or  annexed  to, 
the  orij^inal  will  admitted  to  prolwite,  or  the  exemplified  copy,  or 
Htatenient  of  the  tenor  of  the  will,  which  was  admitted  without 
production  of  an  original  written  will,  a  certificate,  under  his 
hand,  or  the  hand  of  the  clerk  of  his  court,  and  his  seal  of  office, 
atatiuK  that  it  has,  upon  due  proof,  been  admitted  to  probate,  as 
a  will  valid  to  pass  real  or  personal  property,  or  both,  as  the 
case  may  be.  The  will,  or  the  copy  or  statement,  so  authenti- 
cated, the  record  thereof,  or  an  exemplified  copy  of  the  record, 
may  be  read  in  evidence,  as  proof  of  the  oriKinal  will,  or  of 
the  contents  or  tenor  thereof,  without  further  evidence,  and  with 
Hie  effect  specified  in  this  chapter. 

Former   f   2620.   a«  amontled   by   L.    1882.  ch.    390.   and   L.    1010.   cb.    578. 
'  amended   and   renumbered   by   L>.    1014,   cb.   443,    In  effect  Hept.    1,    1014. 
Original  Source.— It.  S.,  pt.  2,  cb.  6,  tit.  1,  }  15,  and  tit.  2,  |  58. 

f  2022.    [Am*d,   1914.]     Recordingr  ^'111«   proved   eluewhere 
^vitl&in    tbe   iitate. 

A  certified  copy  of  a  will  of  real  property,  proved  and  re- 
corded in  any  court  of  the  state  of  competent  jurisdiction,  must 
be  recorded  upon  the  re<iuest  of  any  person  interested  therein,  in 
the  office  of  the  county  clerk  or  register  as  the  case  requires  of 
any  county  in  which  real  property  of  the  testator  is  situated. 

Former   f    2630,    amended    and    renumbered   by    L.    1014,    cb  443,    in   effect 
SepL    1.   1914. 
Original  Source. —  L.    1887,    cb.   460,    |   68,    in   part. 

I  2e2».    [Am'd.  1881,  1894,  1901,  1914.]     Records  of  certain 
fvillii  beret  of  ore  p  roved  |  bovr  far  evidence. 

The  exemplification  of  the  record  of  a  will,  proved  before  the 
judge  of  the  former  court  of  probate,  and  recorded  in  his  office 
before  the  first  day  of  January,  in  the  year  seventeen  hundred 
and  eighty-five,  certified  under  the  seal  of  the  officer  having  cus- 
tody of  the  record,  must  be  admitted  in  evidence  in  any  case, 
after  it  has  been  made  to  appear  that  diligent  and  fruHless  search 
has  been  made  for  the  original  will. 

A  certified  copy  of  the  last  will  and  testament  of  any  deceased 
pers<m.  which  has  been  admitted  to  probate,  whether  as  a  will 
of  real  or  personal  property,  or  both,  and  recorded  in  the  office 
of  the  surrogate  in  any  county  of  this  state,  shall  be  admitted  in 
evidence  in  any  of  the  courts  of  this  state,  without  the  proofs 
and  examination  taken  on  the  probate  thereof,  and  whether 
uuch  proofs  shall  have  been  recorded  or  not,  with  like  effect  as 
if  the  original  of  such  will  had  been  produced  r.nd  proven  in 
puch  court,  when  thirty  years  have  elapsed  since  the  will  was 
bdmitted  to  probate  and  recorded.     And  the  recording  of  such 
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will  shall  be  eyidence  that  the  same  was  duly  admitted  to  pro- 
bate. The  exemplification  of  the  record  of  a  will  which  hiB 
been  proved  before  the  surrogate  or  judge  of  probate,  or  other 
oOieer  exercising  the  like  jurisdiction  of  another  state  must,  when 
ccrlified  by  the  officer  having  by  law,  when  the  certificate  was 
ninde.  custody  of  the  record,  be  admitted  in  evidence  as  if  the 
original  will  was  produced  and  proved,  when  thirty  years  hare 
elapsed  since  the  will  was  proved. 

Former  If  2C31  and  2632.  as  amondod  by  L.  18S1,  ch.  705;  L.  18M. 
cb.  80,  and  L.  1W)1.  cb.  540,. amended  and  renumbered  by  L  1914.  cb.  448.  b 
effe«'t  Sept.    1,   1914. 

Original  Source  of  i  2631.—  R.  S.,  pt.  2,  cb.  6,  tit.  1,  I  20.  |  2632  wu 
derived  from  L.  1857,  cb.   173;  L.   1871,  ch.  361.   |  1. 

9  2624.  [Ain'd.  1814.]  Revocation  of  letters  upon  proef 
of  will. 

Where,  after  letters  of  administration,  on  the  ground  of  in- 
testacy, have  been  granted,  a  will  is  admitted  to  probate,  and 
letters  are  issued  thereupon;  or  where,  a  subsequent  will  is 
admitted  to  probate  and  letters  are  issued  thereupon;  the  decree, 
granting  probate,  mus't  revoke  the  former  letters. 

Former   |   2684,   amended  and  renumbered  by  L.   1914,   ch.   443.   in  effect 
Sept.    1,    1914. 
Original   Source.^  R.   8.,   pt.   2,    cb.  6,    tit.   2,    |   46. 

I  a62S.  [Added,  1814.]  IW'lien  letters  teatnmentmnr  ma/ 
be  iasned. 

After  a  will  has  been  admitted  to  probate  any  person  entitled 
to  letters  thereunder  who  is  competent  by  law  to  serve,  and 
who  appears  and  qualifies,  is  entitled  to  letters  teatamenUry 
thereupon. 

A  person  entitled  to  letters  upon  a  contingency  may  appear  and 
show  that  the  contingency  has  happened  by  which  he  is  entitled 
to  such  letters. 

A  person  named  as  an  executor  by  a  person  other  than  the 
testator  under  a  valid  power  contained  in  a  will,  must  appear  and 
file  an  acknowledged  or  proved,  and  duly  certified  aelection  of 
himself  as  an  executor  within  fifteen  days  after  the  date  of  the 
decree  admitting  the  will  to  probate,  in  default  whereof  the 
power  of  selection  is  deemed  to  have  been  renounced,  unless  for 
good  cause  shown  the  surrogate  extends  such  time  or  relieves  the 
default. 

Added  by  U   1914,  ch.  443.  in  effect  Sept.  1,  1914. 

9  262«.  rAm*d,  1893,  1014.]  Supplementary  letters;  ei- 
ecntors  not  named  In  letters  not  to  act. 

If  the  disability  of  a  person  under  age,  or  an  alien  named  aa 
executor  in  a  will,  be  removed  before  the  execution  of  the  pro- 
visions of  such  will  is  completed,  he  shall  be  entitled,  on  petition 
being  filed  setting  forth  the  facts  to  supplementary  letters  testa- 
mentary, to  be  issued  in  the  same  manner  as  the  orisinal  letn-rs, 
and  authorized  to  join  in  the  execution  of  the  will  with  the  per- 
sons previously  appointed.  A  person  named  in  a  wilt  as  execmcr, 
shall  be  deemed  to  be  superseded  by.  the  issue  to  another  pereoL 
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oC  ler.ters  testamentary,   and  shall  have  no  power  or  authority 
whatever  as  such  executor  until  he  appears  and  quaJifies. 

Vorm^r  |  2613,  aa  amended  by  L.  1893,  cb.  686,  amended  and  renumbered 
t^    L.    1914,  ch.  443,   In  eflTect  Sept.  1,   1914. 

Orlslnal  Source. —  The  amendment  of  1893  substituted  this  section  for  R.  8., 
pt.    2,    cb.  6.  tit.  2,   fl  5,  15,  10,  and  22. 

f  2027.  [Am'd,  1883,  1914.]  Bxecvtor  fallln«r  to  aualtfy 
or    r«iioanee,   bow   excluded. 

If  a  person  named  as  executor  in  a  will,  does  not  qualify  or 
renounce,  within  fifteen  days  after  probate  thereof;  or,  if  a  per- 
Ron  chosen  by  virtue  of  a  power  in^he  will,  does  not  qualify  or 
renouuee  within   fifteen  days  afterthe  filing  of  the  instrument 
clpsigrnating  him;  or,  in  either  case,  if  objections  are  filed,  and 
the    executor   does   not   qualify    or    renounce,    within    five    days 
after  they  are  determined,  in  his  favor,  or,  in  a  case  specified  in 
sertion  25G7  of  this  chapter,  within 'five  days  after  an  objection 
has   been  established;  the  surrofrate  must,  upon  the  application 
of   any  other  executor,  or  any  creditor  or  person  interested  in 
the  estate,  make  an  order  requiring  him  to  qualify  within  a  time 
therein  specified;  and  directing  that,  in  default  of  so  doing,  he 
be   deemed  to  have  renounced   his  appointment.     Where  it  ap- 
pears, by  affidavit,  or  other  written  proof,  to  the  satisfaction  of 
the  surrogate,  that  such  an  order  cannot,  with  due  diligence,  be 
served    personally    within    the    state,    upon    the    person    therein 
named,   the   surrogate   may   prescribe  the    manner   in    which    it 
must  be  served,  which  may  be  by  publication.     If  the  person, 
so  appointed  executor,   does  not  qualify   within   the  time   fixed, 
or   within   such   further  time   as   the   surrogate  allows   for  that 
purpose,  an  order  must  be  made  reciting  the  facts,  and  declaring 
that  he  has  renounced  his  appointment  as  executor. 

Such  an  order  may  be  revoked  by  the  surrogate  in  his  discre- 
tion, and  letters  testamentary  may  be  issued  to  the  person  so 
failing  to  renounce  or  qualify,  upon  his  application,  in  a  case 
where  he  might  have  retracted  an  express  renunciation,  as  pre- 
scribed in  the  next  section. 

« 

Former  |  2642,  as  amendod  by  L.   1883,  oh.  401.  amended  and  renumbered 
by   L.    1914.   ch,  443,   In  effect  Sept.    1,    1914. 
Original  Source.— R.   S.,  pt.   2,  ch.  6,  tit.  2,   |i  9-12. 

S  2628.    f  Am*d,    1&14.]    Renunciation     by     nominated 
eeutori   retraction   thereof. 

A  person,  named  as  executor  in  a  will,  may  renounce  the  ap- 
pointment by  an  instrument  in  writing,  signed  by  him,  and 
acknowledged,  or  proved,  and  duly  certified,  or  attested  by  one  or 
more  witnesses,  and  proved  to  the  satisfaction  of  the  surrogate. 
Such  a  renunciation  may  be  retracted  by  a  like  instrument,  at 
any  time  before  letters  testamentary,  or  letters  of  administra- 
tion with  tJie  wiir  annexed,  have  been  issued  to  any  other  per- 
son in  his  place;  or,  after  they  have  boon  so  issuod.  if  they  have 
been  revoked,  or  the  person  to  whom  they  were  issued,  has 
died,  or  become  a  lunatic,  and  there  is  no  other  acting  executor 
or  administrator.  Where  a  retraction  if?  so  made,  letters  testa- 
mentary may,  in  the  discretion  of  the  surrogate,  be  isstiPd  to  the 
person  making  it  upon  such  notice  as  the  surrogate  may  require. 
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All    iustniment   specified    in    this   Bection   must   be   filed  in  tlie 
surrogate's  oflSce. 

Former   fi   2630,    amended   and   renumbered   by  L.    1914,   ch.   443,   In  effect 
Sept.    1.    1914. 
Original  Source.— R.  S.,  pt.  2,   ch.  6,  tit.  2,   i  8. 

§  2<t2&.  fAnt'd,  1888,  1900,  1914.]  Ancillary  letten  upon 
forelarn   probate. 

Where  a  will  of  personal  property  made  by  a  person  who 
resided  without  the  state  at  the  time  of  the  execution  thereot 
or  at  the  time  of  his  death,  has  been  admitted  to  probate  or 
CKtahlished  within  the  foreign  country,  or  admitted  to  probate 
within  the  state  or  the  terytory  of  the  United  States,  where 
it  was  executed,  or  where  the  testator  resided  at  the  time  of  his 
death;  the  surrogate's  court  having  jurisdiction  of  the  estate, 
must,  upon  an  application  made  as  prescribed  in  this  article, 
accompanied  by  a  copy  of  the  will,  and  of  the  foreign  letters,  if 
any  have  been  issued,  authenticated  as  prescribed  in  section 
forty-five  of  the  decedent  estate  law,  record  the  will  and  the 
foreign  letters,  and  issue  thereupon  ancillary  letters  testamentary, 
or  ancillary  letters  of  administration  with  the  will  annexed,  ai 
the  case  requires. 

Former  f  2695,  as  amended  by  L.  1888,  ch.  495,  and  L.  1909.  eh.  95, 
amended  and  renumbered  by   L.    1014,    ch.   443,   In  effect  Sept.    1,   1914. 

OriffliMil  Source.— B.  S.,  pt.  2,  ch.  6,  tit.  1,  f  68a,  last  half;  L.  ISA 
ch.   384,    S   2. 

§  203O.  [Am'd,  1881 ,  1888,  1009,  1914.]  Id.|  upon  forelga 
arrant  of  administratloit. 

Upon  application  by  the  party  entitled  as  hereinafter  provided, 
or  by  his  duly  authorized  attorney-in-fact  made  as  pres4;rib€d  in 
this  article,  to  a  surrogate's  court  having  jurisdiction  of  the 
estate,  and  upon  the  presentation  of  a  copy,  authenticated  as 
prescribed  in  section  forty-five  of  the  decedent  estate  law.  of 
letters  of  administration  upon  the  estate  of  a  decedent  vbo 
resided  at  the  time  of  his  death  without  this  state,  but  within 
the  United  States,  granted  within  the  state  or  territory  where 
the  decedent  so  resided,  or,  in  cases  where  the  decedent,  at  the 
time  of  his  death,  resided  without  the  United  States,  upon  the 
presentation  to  such  surrogate's  court  of  satisfactory  proof  that 
the  party  so  applying  either  personally  or  by  such  attorney-in- 
fact,  is  entitled  to  the  i)ossession  in  the  foreign  country  of  the 
personal  estate  of  such  decedent,  the  surrogate's  court  to  which 
such  copy  of  such  foreign  letters  so  authenticated,  or  such  pnwf? 
is  so  presented,  must  issue  ancillary  letters  of  administration 
in  accordance  with  such  application,  except  in  the  following 
cases: 

1.  Where  original  letters  testamentary  or  ancillary  letters  upon 
foreign  probate  have  been  previously  issued,  or  the  application 
therefor  has  not  been  finally  disposed  of. 

2.  Where  original  letters  of  administration,  upon  the  estate, 
have  been  previously  issued  to  a  person  entitled  to  the  same,  who 
is  legally  competent  to  act,  or  the  application  therefor  has  wrt 
been   finally  disposed  of. 

Former  I  2690.  as  amended  by  L.  1881.  ch.  535;  L.  1888.  ch.  495,  «>* 
L,  1909,  ch.  65,  amended  and  renumbered  by  L.  1014,  ch.  443,  la  effect 
Sept.    1.    1914. 

Oricrlnal  Source.^  R.  8..   pt.   2.   ch.   B,   tit.  2,   f  81. 
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t  2«81.   [Am'd,    1881,    ^014.]    To    whom    aaelUary    lettera 

Where  the  will  specially  appoints  one  or  more  persons  as  the 
executor  or  executors  thereof,  with  respect  to  persona]  property 
situated  within  the  state,  the  ancillary  letters  testamentary  must 
be  directed  to  the  person  or  persons  so  appointed,  or  to  those  who 
are  competent  to  act  and  who  qualify.  If  all  are  incompetent 
or  fail  to  qualify ,  or  in  a  case  where  such  an  appointment  is  not 
made,  ancillary  letters  testamentary,  or  ancillary  letters  of  ad- 
ministration, issued  as  prescribed  in  this  article,  must  be  directed 
to  the  person  named  in  the  foreign  letters  or  to  the  person 
otherwise  entitled  to  the  possession  of  the  personal  property  of 
the  decedent,  unless  another  person  applies  therefor,  and  files 
with  his  petition,  an  instrument,  executed  by  the  foreign 
executor  or  administrator,  or  person  otherwise  entitled  as  afore- 
said; or,  if  there  are  two  or  more,  by  all  who  have  qualified  and 
are  acting;  and  also  acknowledged,  or  proved,  and  duly  certified, 
authorizing  the  petitioner  to  receive  such  ancillary  letters,  in 
which  case,  the  surrogate  must,  if  the  petitioner  is  a  fit  and 
competent  person,  issue  such  letters  directed  to  him.  Where 
two  or  more  persons  are  named  in  the  foreign  letters,  or  in  an 
instrument  executed  as  prescribed  in  this  section,  the  ancillary 
letters  may  be  directed  to  either  or  any  of  them,  without  naming 
the  others,  if  the  others  fail  to  qualify,  or  if,  for  good  cause* 
shown  to  the  surrogate's  satisfaction,  the  decree  so  directs. 

Former  |  2697.  as  amended  by  L.   1881.  ch.  S35,  amended  and  ren<imbered 
bj   L.    1914,   cb.  448,  in  effect  Sept.   1,   1914. 
Original  Source.— L.  1863,  ch.  40S,   {  1,  in  part. 

i  2632.    [Am'dy    1890,    lOlO,    19X4.]    Petitlon|    citation. 

An  application  for  ancillary  letters  testamentary,  or  ancillary 
letters  of  administration,  as  prescribed  in  this  article,  must  be 
made  by  petition  which  must  set  forth  the  amount  of  security 
given  on  the  original  appointment,  the  name  and  residence  of 
each  creditor,  or  person  claiming  to  be  a  creditor  residing  within 
the  state,  and  the  amount  of  his  claim  so  far  as  the  same  may 
be  ascertained.  Citation  shall  thereupon  issue  to  the  state  comp- 
troller, and  to  such  creditors,  and  may  issue  generally  to  all 
creditors  or  persons  claiming  to  be  creditors. 

Former  i   2698,   as.  amended  by  L.    1899,   ch.   717,   and   L.    1910,   ch.   234, 
amended   and   renumbered  by   L.    1914,   ch.    443,   In  effect  Sept.   1,    1914. 
Original  Source.— L.    1863,   ch.   403.    H   2,   3. 

f  2688.    [Ana'd,    1914.]    Hearinffi    neciiritr. 

Upon  the  return  of  the  citation,  the  surrogate  must  ascertain, 
as  nearly  as  he  can  do  so,  the  amount  of  debts  due  or  claimed 
to  be  due  from  the  decedent  to  residents  of  the  state.  Before 
ancillary  letters  are  issued,  the  person  to  whom  they  are 
awarded,  must  qualify,  as  prescribed  for  the  qualification  of  an 
administrator  upon  the  estate  of  an  intestate;  except  that  the 
penalty  of  the  bond  may,  in  the  dLscretion  of  the  surrogate,  be 
in  such  a  sum,  not  exceeding  twice  the  amount  which  appears 
to  oe  due  from  the  decedent  to  residents  of  the  state,  as  will,  in 
the  surrogate's  opinion,  effectually  secure  the  payment  of  those 
debts;  or  the  sums  which  the  resident  creditors  will  be  entitled 
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to  receive,  from  the  persons  to  wliom  the  letters  are  issued,  apon 
an  accounting  and  distribution,  either  within  the  state,  or  withlii 
the  jurisdiction  where  the  principal  letters  were  issued.  If 
however  there  appear  to  be  no  such  creditors,  or  transfer  tax 
assessable,  and  a  citation  to  show  cause  why  such  letters  should 
not  issue  without  a  bond,  has  been  directed  generally  to  all 
creditors  within  the  state  and  has  been  duly  served  by  pub- 
lication, such  letters  may  issue  without  a  bond. 

Former   {   2G00,   amended  and   renumbered   by   L.    1914,    cb.   443,   la  effKt 
Sept.    1*.    1914. 
Original  Source.— L.  1868,   ch.'403,  |  1,  In  part. 

•  9  2684.    [Am'dy  1914.]     Pemons  actinff  under  ancillary  let- 
tem  n&nst  tranMmlt  aiisets. 

The  person  to  whom  ancillary  letters  are  issued,  as  prescribed 
in  this  article,  must  unless  otherwise  directed  in  the  decree 
awarding  the  letters;  or  in  a  decree  made  upon  an  accounting; 
or  by  an  order  of  the  surrogate,  made  during  the  administra- 
tion of  the  estate;  or  by  the  judgment  or  order  of  a  court  of 
record,  in  an  action  to  which  that  person  is  a  party;  transmit 
the  money  and  other  personal  property  of  the  decedent,  received 
by  him  after  the  letters  are  issued,  or  then  in  his  hands  in 
another  capacity,  to  the  state,  territory,  or  country,  where  the 
principal  letters  were  granted,  to  be  disposed  of  pursuant  to  the 
laws  thereof. 

Former   f   2700,   amended   and  renumbered  by   U    1914,   ch.   443,  in  effect 
Sept.    1,    1914. 
Original  Source:     New. 

9  aeSS.   [Rennm.,  1014.]    Id.;  when  tbey  mar  1>e  dlreeied 
to  pay,  ete.,  wItKoot .  transmisiiion. 

The  surrogate's  court,  or  any  court  of  the  state,  which  has 
jurisdiction  of  an  action  to  procure  an  accounting,  or  a  judgment 
construing  the  will,  may  in  a  proper  case,  by  its  judgment  or 
decree,  direct  a  person,  to  whom  ancillary  letters  are  issued  as 
prescribed  in  this  article,  to  pay,  out  of  the  money  or  the  avails 
of  the  property,  received  by  him  under  the  ancillary  letters,  and 
with  which  he  is  chargeable  upon  his  accounting,  the  debts  of 
the  decedent,  due  to  creditors  residing  within  the  state;  or.  if 
the  amount  of  all  the  decedent's  debts  here  and  elsewhere  ex- 
ceeds the  amount  of  all  the  decedent's  personal  property  appli- 
cable thereto,  to  pay  such  a  sum  to  each  creditor,  residing 
within  the  state  as  equals  that  creditor's  share  of  all  the  dis- 
tributable assets,  or  to  distribute  the  same  among  the  legatees 
or  next  of  kin,  or  otherwise  dispose  of  the  same,  as  justice 
requires. 

Former  |  2701,  renumbered  by  L.  1914,  ch.  443,  In  effect  Sept.  1,  1914. 
Original  Source:     New. 

I  2036.    [Am^dy  1914.  J    Id.|  ireneral  powers  and  dntlea. 

The  provisions  of  this  chapter,  relating  to  the  rights,  powers, 
duties  and  liabilities  of  an  executor  or  administrator,  apply  to  a 
person  to  whom  ancillary  letters  are  granted,  as  prescribed  in 
this  article;  except  those  contnined  in  title  fourth  thereof  re- 
lating to  the  mortgage,  lease  or  sale  of  real  property,  or  wbMV 
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special  prorision  is  otherwise  made  in  this  article;  or  where  a 
contrary  intent  is  expressed  in,  or  plainly  to  be  inferred  from, 
the  context 

Former   i   2702,    amended  and  renumbered  br  L.   1914,   ch.  443,   in  effect. 
Sept.    1,    1914. 

Original  Source:     New. 

8  2037.   [Added,    1014.]    How    testamentary    trustee    shall 


A  testamentary  trustee  named  in  a  will  or  appointed  by  the 
sarroRate  shall,  before  exercising  the  duties  of  his  office,  qualify 
by  taking  and  filing  with  the  surrogate  an  oath  of  office  and 
Auch  bond  as  may  be  required  by  the  surrogate. 

A  trust  company  or  other  trustee  exempted  by  law  from  tak- 
ing? an  oath  of  office,  and  filing  a  bond,  shall  file  a  consent  to 
accept  such  appointment  duly  executed  and  acknowledged. 

Added  by  L.   1914,  ch.  443,  In  effect  Sept.  1,  1914. 

§  2^88.    [Am'dy    1884,    1908,    1014.]    Appointment    of    sno- 
>or. 


When  all  the  persons  named  in  a  will  as  testamentary  trustees 
die  prior  to  the  probate  of  the  will,  or  by  an  instrument  in 
writing  renounce  the  appointment,  or  when  all  the  testamentary 
trustees  die  or  become  incompetent,  or  are  by  a  decree  of  the 
surrogate's  court,  removed,  or  allowed  to  resign,  or  where  one 
of  two  or  more  persons  named  in  a  will  as  testamentary  trus- 
tees dies  prior  to  the  i)robate  of  the  will,  or  by  an  instrument 
in  writing,  renounces  his  or  their  appointment,  or  where  one  of 
two  or  more  testamentary  trustees  dies  or  becomes  a  lunatic,  or 
is  by  decree  of  the  surrogate's  court  removed  or  allowed  to 
resign,  and  the  trust  has  not  been  fully  executed,  the  surrogate's 
court  may  appoint  a  successor  or  successors,  unless  such  appoint- 
ment would  contravene  the  express  terms  of  the  will,  or  in  a 
case  where  there  is  a  trustee  in  office,  unless  all  the  beneficiaries 
waive  such  appointment  in  writing.  Until  a  successor  is  ap- 
pointed the  remaining  trustee  or  trustees  may  proceed  and  exe- 
cute the  trust.  The  successor  may  be  appointed  upon  the  appli- 
cation of  any  person  interested  and  upon  notice  to  such  persons 
as  the  surrogate  may  designate. 

Former  I  2818,  as  amended  by  L.  1884,  ch.  408.  and  L.  1903,  ch.  370, 
amended  and  renumbered  by  L.  1914,   ch.  443,  In  effect  Sept.   1,    1914. 

Original  Sonrce. —  Iniiertefl  by  the  amendment  of  1893  att  a  subHtltute  for 
B.  S..  pt.  2,  ch.  6,  Ut.  8,  SI  34-37,  39. 

I  aOS9.  [Added,  1914.]  Seenrity  to  be  repaired  from  a 
trustee  or  executor  actlnv  as  trustee. 

Whenever  by  any  last  will  and  testament,  or  by  an  order  of 
the  surrogate's  court,  a  trustee  is  appointed,  or  an  executor  is 
appointed  who  is  required  to  hold,  manage,  or  invest  any  money, 
securities  or  property  real  or  personal  for  the  benefit  of  another, 
such  trustee,  or  executor,  before  receiving  any  such  property 
into  his  possession  or  control  shall,  unless  contrary  to  the  express 
terms  of  the  will,  execute  to  the  people  of  the  state  of  New 
York,  in  the  usual  form,  a  bond  with  sufficient  surety  or  sureties 
in  an  amount  to  be  fixed  by  th"  surrogate.  Upon  any  judicial 
settlement  and  partial  distribiUic  n  of  such  esbite  or  fund  the 
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decree  may  provide  for  the  discharge  of  the  existing  bond,  and 
the  filing  of  a  new  bond  covering  the  amount  still  remaining  in 
the  hands  of  such  executor  or  trustee. 

This  section  shall  not  affect  ans*  executor  or  trustee  named  in 
"a  will  executed  before  this  section  takes  effect. 

Added   by   L.    1914,   ch.   443,   in   effect.  Sept.   1,    1914.     See  former  |l  2S15 
and  2810. 

§  2040.  [Am'd,  1914.]  Proceedinini  -vrliere  tentaineiitary 
trastee  in  alao  ezecator  or  admlniatrfitor. 

Where  the  same  person  is  a  testamentary  trustee,  and  ahw  the 
executor  of  the  will,  or  an  administrator  upon  the  same  estate, 
proceedings  taken  by  or  against  him,  as  prescribed  in  this  chap- 
ter, do  not  affect  him  as  executor  or  administrator,  or  the 
creditors  of,  or  persons  interested  in,  the  general  estate,  except 
in  one  of  the  following  ca.ses: 

1.  Where  he  presents  a  petition,  praying  for  the  revocation  of 
his  letters,  he  may,  also,  in  the  same  petition,  set  forth  the  facts 
upon  showing  which  he  would  be  allowed  to  resign  as  testa- 
mentary trustee;  and  may  thereupon  pray  for  a  decree  allowini 
him  so  to  resign,  and  for  a  citation  accordingly. 

2.  Where  a  person  presents  a  petition,  praying  for  the  revow- 
tion  of  letters  issued  to  an  executor  or  administrator;  and  anj 
of  the  facts  set  forth  in  the  petition  are  made,  by  the  provisions 
of  this  chapter,  sufficient  to  entitle  the  same  person  to  present 
a  petition  praying  for  the  removal  of  a  testamentary  trustee; 
the  petitioner  may  pray  for  a  decree  removing  the  person  com- 
plained of  in  both  capacities,  and  for  a  citation  accordingly. 

In  either  case,  proceedings  upon  the  petition  for  the  resigna- 
tion or  removal,  as  the  case  requires,  of  the  testamentary  trustee, 
and  for  the  judicial  settlement  of  his  account,  may  be  taken,  as 
prescribed  in  this  cliapter,  in  connection  with,  or  separately 
from,  the  like  proceedings  upon  the  petition  for  the  revocation 
of  the  letters,  as  the  surrogate  directs. 

Former   J|   2S19,   amended   and   renumbered   by  L.   1914,    ch.   44S,   in  effect 
Sept.    1.    1914. 
Original  Source:     New. 

§  :2<I41.    [Am'd,  1914.  J      Application  of  this  chapter. 

The  provisions  of  this  chapter  apply  to  a  trust  created  by  the 
will  of  a  resident  of  the  state,  or  relating  to  real  property, 
situated  within  the  state,  without  regard  to  the  residence  of  the 
trustee,  or  the  time  of  the  execution  of  the  will. 

Former   S   2S20.    amended    and   renumbered   by  !•.   1914.    ch.   443.   In  effect 
Sopt.    1.    1914. 
Original  Source:     New. 
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ARTICLE]   THIRD. 

Appointment  and  qualification  of  generah  ancillary  and  testamen- 
tary guardians  and  guardians  by  deed;  filing  and  examining 
guardians*  annual  accounts. 

Sec.    2642.  Guardian   by   judicial   appointment   and   approval. 
2043.  Power  of  court  to  appoint  guardians. 

2644.  Jurisdietion   to  appoint  general  guartllan. 

2645.  Petition    for    appointment    of    general    guardian     of    infant;    by 

wtiom  made. 

2646.  Petition  for  appointment  of  general  guardian  for  infant;  contents. 

2647.  Who  sliall  be  cited;   discretion   of  surrogate. 

2648.  Hearing. 

2649.  Decree   appointing  general   guardian;    torm   of   office. 

2650.  Qualification   of  general   guardian   of   property. 

2651.  Limited  and  restrictive  letters  of  .guardianslaip. 

2652.  Idem;  of  general  guardian  of  pt^rson. 

2653.  Appointment    of   general    guardian   by    supreme    court. 
2634.  Application   for   ancillary   letters   to   foreign   guardians. 

2655.  Proceedings   thereupon. 

2656.  Effect  of  such  letters. 

2657.  Will  or  deed  containing  appointment  to  be  proved,  et  cetera,  and 

recorded. 

2658.  Goardlan   by   will   or  deed;   qualifloation,   letters,   et  cetera. 
2650.  Appointment  of  snccessor. 

2660.  Guardian   to  file  annual  inventory  and  account. 

2661.  Affidavit  to  be  annexed  thereto. 

2662.  Annual   examination  of  gtiardian'n  accounts. 

2663.  Proceedings,    when   account   defective,    et  cetera. 

2664.  Surrogate  may  direct  as  to  infant's  maintenance. 

i  2642.    Gaardlaa  by  Judicial  appointment  and  apprcval. 

A  general  guardian  is  one  appointed  by  the  supreme,  or  surro- 
irate'a  coort,  for  an  infant,  either  oyer  or  under  fourteen  years 
of  age. 

A  guardian  by  will  is  one  appointed  by  the  will  of  a  father  or 
mother  in  accordance  with  the  provision  of  the  domestic  rela- 
tions law  and  of  section  1745  of  the  code  of  civil  procedure, 
who  has  duly  qualified  pursuant  to  the  provisions  of  this  article. 

A  guardian  by  deed  is  one  appointed  by  the  deed  of  a  father 
or  mother  in  accordance  with  the  provisions  of  the  domestic  rela- 
tions law,  who  has  duly  qualified  pursuant  to  the  x)rovision8  of 
this  article. 

The  term  **  guardian "  as  used  in  this  chapter  applies  to  all 
such  guardians,  except  ancillary  guardians. 

Added  by  L.   1914,  cb.  443,  in  effect  Sept   1,  1014. 

9  2e43.    [Am'dy  1914.]     Power  of  court  io  appoint  flroard- 
lans. 

The  surrogate's  court  has  the  like  power  and  authority  to 
appoint  a  general  guardian  of  the  person  or  of  the  property,  or 
both,  of  an  infant,  which  the  chancellor  had,  on  the  thirty-first 
day  of  December,  eighteen  hundred  and  forty-six.  It  has  also 
power  and  authority  to  appoint  a  general  guardian,  of  the  per- 
son or  of  the  property,  or  both,  of  nn  infant  whose  father  or 
mother  is  living,  and  to  appoint  a  general  guardian  of  the 
property  only,  of  an  infant  married  woman.     Such  power  and 
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authority  must  be  exercised  in  like  manner  as  they  were  exercise 
by  the  court  of  chancery,  subject  to  the  provisions  of  this  act 

Former  I  2821,  amended  and  renumbered  by  L.  1914,  ch.  443,  In  effect 
Sept.    1.   1914. 

Ortglnal  Source. —  R.  S.,  pt.  2,  cb.  8,  tit.  3,  9  6,  first  cUnae;  L.  1870. 
ch.  341;  L.   1871,  ch.  708. 

§  2((44.  [Added,  1014.]  Jurisdiction  to  Appoint  veaeral 
Vnardlan. 

Where  an  infant  has  no  guardian,  a  surrogate's  court  has 
jurisdiction  to  appoint  a  general  guardian  of  an  infant's  person, 
or  property,  or  of  both,   iu  the  following  cases: 

1.  Where  the  infant  is  a  resident  of  that  county,  or  has  so- 
journed in  that  county  for  at  least  one  year  Immediately  pre- 
ceding the  application. 

2.  Where  the  infant  is  not  a  resident  of  the  state,  bat  tuts 
property,  real  or  personal,  situated  in  that  county. 

Added  by  U  1914,  ch.  443,   in  effect  Sept   1,   1914. 

§  264ir.  [Added,  1914.]'  Petition  for  appointment  of  gen- 
eral arnardian  of  infant}  by  iivhoni  made. 

A  petition  for  the  appointment  of  a  general  guardian  of  the 
person,  or  property,  or  both,  of  an  infant  over  the  age  of  four- 
teen years  must  be  made  by  the  infant,  except  that  such  a  peti- 
tion may  be  made  by"  any  person  where  such  infant  is  of  uDsound 
mind  or  refuses  to  make  such  petition,  and  in  the  judgment  of  the 
surrogate  it  is  necessary  or  proper  that  such  a  guardian  should 
be  appointed. 

A  petition  for  the  appointment  of  a  general  guardian  of  tbe 
person,  or  property,  or  both,  of  an  infant  under  the  age  of 
fourteen  years  may  be  made  by  any  person  in  behalf  of  such 
infant. 

Added  by  L.   1914,  ch.  443,  In  effect  Sept.   1,  1914. 

§  a046.  [Adde<l,  1014.]  Petition  for  appointment  of  scl- 
eral ffnardlnn  for  infant |  content*. 

A  petition  for  the  appointment  of  a  general  guardian  of  as 

infant  shall  sot  forth: 

1.  The  full  name,  residence  and  date  of  birth. 

2.  The  names  of  the  father  and  mother  and  whether  or  not 
they  are  living,  and  if  living,  their  place  of  residence;  the  name 
and  address  of  the  person  with  whom  such  infant  resid«^;  and 
the  names  and  addresses  of  the  nearest  next-of-kin  of  full  a^ 
residing  iu  the  county,  if  both  father  and  mother  are  dead. 

3. 'Whether  the  infant  has  had,  at  any  time,  a  guardian  ap- 
pointed by  will  or  deed,  or  an  acting  guardian  in  socage,  or  a 
guardian  of  the  person  appointed  pursuant  to  section  eighty-sii 
of  the  domestic  relations  law. 

4.  The  estimated  value  of  the  personal  property,  and  of  the 
annual  income  from  any  other  personal  property  or  real  estate, 
to  which  the  infant  is  or  will  be  entitled. 

5.  The  facts  upon  which  tho  jrtrisdiction  of  jthe  court  dependic 

6.  If  either  parent  is  living  and  there  are  reasons  why  the 
parent  should  not  be  appointed  such  guardian,  the  reasoni 
therefor. 

7.  If  the  petitioner  be  a  non-resident  married  woman,  and  the 
petition  relates  to  personal  property  onl.v.  it  must  affirmatively 
show  that  the  property  is  not  subject  to  the  control  or  dispod* 
tion  of  her  Inisband.  b.v  the  law  of  the  petitioner's  residence, 
and  must  set  forth  the  name  and  residence  of  such  husband. 
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8.  The  petition  may  set  forth  the  reaRons  why  a  person  named 
therein  would  be  a  proper  ^nd  suitable  person  to  be  appointed 
such  jz^eneral  guardian. 

Added   by  L.   1914,  cb.  443.  In  effect  Sept.   1,   1914. 

§  264T.  [Added,  1914.]  'Who  ahall  be  cited |  discretion  of 
■nrroflrate. 

Upon  presentation  of  the  petition,  a  citation  to  show  cause  why 
the  application  should  not  be  granted  shall  be  issued  as  follows: 

1.  To  the  parent  or  parents,  who  are  within  the  state  and 
"whose  residences  therein  are  known,  or  if  there  be  none,  to  the 
grandparents  who  are  within  the  county. 

2.  To  the  person  haying  the  care  and  custody  of  the  infant, 
or  with  whom  he  resides. 

3.  If  the  application  is  made  on  behalf  of  an  infant  over  four- 
teen years  of  age  by  any  person  on  the  infant's  refusal  to  make 
smch   application,  to  the  infant. 

4.  If  the  application  is  made  by  a  married  woman,  to  her 
husband  only. 

But  no  citation  shall  be  necessary  to  a  parent  who  has  aban- 
doned tlie  infant,  or  is  deprived  of  civil  rights,  or  divorced  from 
the  petitioner  because  of  his  or  her  adultery,  or  adjudged  to  be 
insaue,  or  to  be  an  habitual  drunkard,  or  judicially  deprived  of 
the  custody  of  the  child;  or  in  case  the  petitioner  is  a  married 
woman  to  a  husband  who  ha^  abandoned  her.  or  is  deprived  of 
civil  rights,  or  divorced  becausft  of  his  adultery,  or  adjudged  to 
be  insane  or  an  habitual  drunkard. 

The  surrogate  must  inquire  and  ascertain  as  far  as  practicable, 
what  relatives  of  the  infant  reside  in  his  county  or  elsewhere, 
and  with  whom  the  infant  resides;  and  he  may  in  his  discretion 
cite  any  relative  or  class  of  relatives  to  show  cause  why  the 
appointment  should  not  be  made. 

Added  by  U   1914,  cb.  443.  in  effect  Sept   1,  1914. 

S  2648.    [Added,   1914.]      Hearing. 

Where  a  citation  is  not  issued,  or  upon  the  return  of  a  cita- 
tion, the  surrogate  must  inquire  into  all  the  facts  and  circum- 
stances regarding  the  infant,  his  condition  in  life  and  surround- 
ings, and  also  must  ascertain  as  nearly  as  practicable  the  value 
of  bis  personal  property  or  income  from  personal  property  and 
of  the  rents  and  profits  of  his  real  property. 

Added  by  L.   1914,  ch.  443,   in  effect  Sept.   1,   1914. 

§  2640.    [Added,  1914.]    Decree  appolntlns  general  araard- 
lani   term  of  olilce. 


If  the  surrogate  is  satisfied  that  the  allegations  of  the  petition 
are  true  in  fact,  and  that  the  interests  of  the  infant  will  be  pro- 
moted by  the  appointment  of  a  general  guardian,  either  of  his 
person,  or  of  his  propertj',  or  of  both,  he  must  make  a  decree  no- 
oordingly.  The  same  person  may  be  appointed  general  guardian 
of  both  the  person  and  the  property  of  the  infant  or  the  gunrdinu- 
ship  of  the  person  and  of  the  property  may  be  committed  to 
different  persons.  The  surrogate  may.  in  his  discretion,  appoint 
a  person  other  than  the  fath«»r  or  mother  of  the  infant,  or  other 
than  the  person  nominated  by  the  petitioner. 

The  term  of  office  of  a  general  guardian  so  appointed  expires 
when  the  infant  attains  the  age  of  twenty -one  yeaia. 

Added  by  U   1914,  ch.  44S,   In  effect  Sep*.    I,  1914. 
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I  2<I50.     :Am*d,    1881,   1892,    1014,    181B.]      <iaAllflcatloB   •# 
ffnardliin  of  property. 

Before  letters  of  guardianship  of  an  infant*s  property  are 
issued  by  the  surrogate's  court,  the  person  appointed  must,  take 
an  official  oath  as  prescribed  by  law  and  execute  to  the  infant 
and  file  in  the  surrogate's  office  his  bond,  with  at  least  two 
sureties,  in  a  penalty,  fixed  by  the  surrogate,  not  less  than  twice 
the  value  of  the  personal  property,  and  of  the  rents  and  profits 
of  the  real  property,  and  of  the  annual  income  receivable  by 
him  from  any  funds  of  which  the  general  guardian  will  not 
have  possession,  conditioned  that  the  guardian  will,  in  all  tbinga. 
faithfully  discharge  the  trust  ^  reposed  in  him,  and  obey  all 
lawful  directions  of  the  surrogate  touching  the  trust,  and  that 
he  will,  in  all  things,  render  a  just  and  true  account  of  all 
money B  and  other  proj^erties  received  by  him,  and  the  applica- 
tion thereof,  and  of  his  guardianship,  whenever  required  so  to 
do,  by  a  court  of  competent  jurisdiction;  but  the  surrogate  may. 
'n  his  discretion,  limit  the  amount  of  the  bond  to  not  less  than 
twice  the  value  of  the  personal  property,  and  of  the  rents  and 
profits  of  the  real  property,  or  such  annual  .income  receivable  by 
Iiim.^  for  the  term  of  three  years. 

Where  the  property  of  .the  infant  does  not  exceed  the  sum, 
or  value,  of  two  thousand  dollars,  as  shown  by  the  petition, 
the  surrogate,  may,  in  his  discretion,  make  an  order  disi>euslD); 
with  such  bond  wholly  or  partly,  and  directing  that  the  guardian 
collect  and  receive  the  moneys  and  property  of  his  ward  jointly 
with  a  person  designated  in  the  order,  and  that  all  such  moneys 
and  other  property,  so  far  as  the  same  are  conveniently  capable 
of  deposit,  shall  be  deposited  in  the  name  of  such  guardian, 
subject  to  the  order  of  the  surrogate,  with  such  bank,  savinirs 
bank,  trust  company,  or  safe  deposit  company  as  shall  be  desij;- 
nated  in  such  order,  and  shall  be  withdrawn  or  removed  only 
on  the  order  of  the  surrogate. 

The  letters  issued  thereupon  shall  contain  the  substance  of 
the  order. 

The  cost  of  the  safe  deposit  box  shall  be  a  county  charge. 

Former  |  2830,'  as  amended  by  L.  1S81,  ch.  635,  and  L.  1892.  ch.  559. 
amended  and  renumbcre<l  by  L.  1914,  cb.  443 ;  amended  by  U  1914,  ch.  6S0; 
L.    1915,    cb.   642,   in  effect  May   14,    1915. 

Original  Source. —  R,   8.,  pt.  2,  cli.  8,  tit.  8,   |  8. 

S  S36R1.  [Added,  1814.]  Limited  and  restrictive  lettem  •t 
sruardlanshlp. 

In  a  case  where  a  guardian  of  an  infant  is  named  or  appoiat<^* 
and  it  appears  to  be  impracticable  to  give  a  bond  sufficient  to 
cover  the  whole  amount  of  the  infant's  personal  property,  th* 
surrogate  may,  in  his  discretion,  accept  security,  approved  by 
him,  not  less  than  twice  the  amount  of  the  particular  iwrtion  <>f 
the  infant's  property  which  the  guardian  will  be  authorized  under 
the  letters  to  receive;  and  issue  letters  thenxm  limited  to  tho  re- 
ceiving and  administering  only  such  personal  property  for  which 
double  the  security  has  been  given,  and  restraining  the  guardian 
from  receiving  any  other  personal  property  of  the  infant,  until 
the  further  order  of  the  surrogate,  on  additional  further  satis- 
factory security. 

Added  by  L.   1914,   ch.  443,   In  eflfect  Sept.    1,    1914. 

§  20R2.  [Rennm.,  1914.]  Id.|  of  general  vaardlan  •< 
person. 

Before  letters  of  guardianship  of  an  infantas  person  are  issued 
by    the   surrogate'^   court,   the   person   appointed   must  take  the 
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official  oath,  as  prescribed  by  law.  The  surrogate  may  also 
require  him  to  execute  to  the  ilifant  a  bond,  in  a  penalty  fixed 
by  the  surrogate,  and  with  or  without  sureties,  as  to  the  sur- 
rogate seems  proper;  conditioned  that  the  general  guardian  will 
in  all  things  faithfully  discharge  the  trust  reposed  in  him,  and 
dnly  account  for  all  money  or  other  property  which  may  come 
to  his  hands,  as  directed  by  the  surrogate's  court. 

Former  S  2831,   renumbered   by  U   1914,   cb.  443,   In  effect  September   1, 
1914. 
Original  Source:     New. 

i  aOSS.    [Added,  1914.]    Appolntuent  of  ffemeral  arvArdian 
li>'    anpreme   coart. 

IVhere  the  supreme  court,  or  any  court  other  than  the  surro- 
gate's court,  appoints  a  general  guardian  of  an  infant's  persons, 
or  property,  or  both,  a  certified  copy  of  the  order  or  decree 
appointing  such  guardian  and  of  the  bond  or  undertaking  given 
by  HUch  guardian  shall  be  filed  by  him  in  the  surrogate's  court 
of  the  county  in  which  the  infant  resides,  or  if  such  infant  be 
a  nonresident,  of  the  county  in  which  such  infant  has  property 
real  or  personal,  and  a  minute  thereof  made  and  indexed  in  the 
book  kept  by  the  surrogate  in  w^hich  orders  or  decrees  appoint- 
ing guardians  are  entered.  A  guardian  so  appointed  shall  be 
subject  to  all  the  duties  and  liabilities  of  a  general  guardian 
specified  in  this  title. 

Added  by  U  1914,  cb.  443,  in  effect  S<>pt.   1,  1914. 

f  2654.    rAm'd,   1888,   1892,   1897,   1909,   1914.]    Application 
tor  snclllary-  letter*  to  forelarn  irnardlaiui. 

1.  Where  an  infant,  who  resides  without  the  state  and  within 
the  United  States,  is  entitled  to  property  within  the  state,  or 
to  maintain  an  action  in  any  court  thereof,  a  gup.rdian  of  his 
property,  who  has  been  appointed  by  a  court  of  competent 
jurisdiction,  within  the  state  or  territory  where  the  ward  resides, 
and  has  there  given  security,  in  at  least  twice  the  value  of  the 
personal  property,  and  of  the  rents  and  profits  of  the  real  prop- 
erty, of  the  ward,  may  present,  to  the  surrogate's  court  having 
jurisdiction,  a  petition,  setting  forth  the  facts,  and  particularly 
whether  or  not  there  are  any  debts  due  or  to  become  due  from 
the  infant  to  a  resident  of  this  «tate,  and  that  the  security 
given  is  sufficient  in  amount  to  cover  the  property  sought  to  be 
obtained- through  such  letters,  and  that  the  court  had  jurisdiction 
of  the  infant,  and  praying  for  ancillary  letters  of  guardianship 
accordingly.  The  petition  must  be  accompanied  with  exemplified 
copies  of  the  records  and  other  papers,  showing  that  he  has  been 
so  appointed  and  has  given  the  security  required  in  this  section, 
which  must  be  authenticated  in  the  mode  prescribed  in  section 
forty-five  of  the  decedent  estate  law,  for  the  authentication  of 
records  and  papers,  upon  an  application  for  ancillary  letters 
testamentary,  or  ancillary  letters  of  administration.  Such  peti- 
tion and  authenticated  records  and  papers  shall  be  conclusive 
evidence  of  the  farts  therein  set  forth  in  any  court  of  this  state. 

2.  Where  an  infant,  who  resides  without  the  state,  and  within 
a  fowign  country  is  entitled  to  personal  property  within  the 
state,  or  to  maintain  an  action,  or  special  proceeding  in  any 
court  thereof  respecting  suc»h  personal  property,  a  guardian  of 
his  property,  authorized  to  act  as  such  within  the  foreign  country 
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where  the  ward  resides,  may  apply  to  the  surrogate's  court  of 
the  county  where  such  personal  property  or  any  part  thereof  is 
situated,  for  ancillary  letters  of  gruardianship  on  the  persontl 
estate  of  such  infant  and  the  person  so  authorized  must  present 
to  the  surrogate* s  court  having  jurisdiction  a  i)otition  setting 
forth  the  facts  and  such  additional  allegations  regarding  debts 
and  security  as  required  in  subdivision  one  of  this  section,  and 
praying  for  ancillary  letters  of  guardianship  on  the  persontl 
estate  of  such  infant.  The  petition  must  be  accompanied  with  the 
exemplified  copies  of  the  records  and  other  papers  showing  the 
appointment  of  such  foreign  guardian,  or  where  such  foreign 
guardian  has  not  been  appointed  by  any  court,  with  other  proof 
of  his  authority  to  act  as  such  guardian  within  such  foreign 
country,  and  also  with  proof  that  pursuant  to  the  laws  of  such 
foreign  country,  such  foreign  guardian  is  entitled  to  the  posses- 
sion of  the  ward's  personal  estate.  Exemplified  copies  of  the 
records,  where  used  pursuant  to  this  subdiyision.  must  be  au- 
thenticated by  the  seal  of  the  court,  or  ofiScer,  by  which  or  hjr 
whom  such  foreign  guardian  was  appointed,  or  the  officer  having 
the  custody  of  the  seal  or  of  the  record  thereof,  and  the  signa- 
ture of  a  judge  of  such  court,  or  the  signature  of  such  otHcer  and 
of  the  clerk  of  such  court  or  officer,  if  any;  and  must  be  further 
authenticated  by  the  certificate,  under  the  principal  seal  of  the 
department  of  foreign  affairs,  or  the  department  of  justice  of 
such  country,  attested  by  the  signature  or  seal  of  a  United 
States  consul.  Such  petition  and  authenticated  records  and 
papers  shall  be  conclusive  evidence  of  the  facts  therein  set  forth 
in  any  court  of  this  state. 

Former  f  2838,  as  amended  bj  L.  1889,  ch.  263;  L.  1892,  ch.  576;  L.  189T, 
ch.  492.  and  L.  1909,  ch.  65,  amended  and  renumbered  by  L.  1914,  ch.  44S,  la 
effect  Sept.    1,    1914. 

Original  Source. —  U  1870,  ch.  69,  |  1,  in  part. 

§  265S.    [Am'd,    1892,    1914.]    Proceedlnvs   tliereitpom. 

Where  the  surrogate  is  satisfied  upon  the  papers  presented,  is 
prescribed  in  the  last  section,  that  the  case  is  within  that  sec- 
tion, and  that  it  will  be  for  the  ward's  interest  that  ancillary 
letters  of  guardianship  should  be  issued  to  the  petitioner,  he  maj 
make  a  decree  granting  ancillary  letters  accordingly.  Such  ft 
decree  may  be  made  without  a  citation,  or  a  citation  may  issue 
to  such  persons  as  the  surrogate  thinks  proper,  to  show  cause 
why  the  prayer  of  the  petition  should  not  be  granted.  Bu< 
before  the  ancillary  letters  are  issued,  the  surrogate  must  direct 
that  any  debts  appearing  to  be  due  or  owing  from  the  infant 
to  residents  of  this  state  be  paid  or  security  given  therefor. 

Former  |  2839,  as  amended  by  L.   1892.  ch.  576,  amended  and  rcnombered 
by   U    1914,   ch.   443,   In  effect  Sept.    1,    1914. 
Original  Source.— L.    1870,   ch.   59,    f   1,   In  part. 

§  26Be.    [Am>d,  1889,  1914.]    Effect  of  anclt  letters. 

Ancillary  letters  of  guardianship  are  issued  as  prescribed  io 
the  last  section,  without  security  except  as  provided  in  that  sec- 
tion and  without  an  oath  of  office.  If  issued  in  a  case  prorided 
Tor  in  subdivision  one,  of  section  2tJ54,  they  authorize  the  person 
to  whom  they  are  issued  to  demand  and  receive  the  personal 
property,  and  the  rents  and  i)rofits  of  the  real  property  of  thf 
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ward;  to  dispose  of  them  in  like  manner  as  a  general  guardian 
of  the  property  appointed  as  prescribed  in  this  article;  to  remove 
them  from  the  state,  and  to  maintain  or  defend  any  action  or 
^  special  proceeding  in  the  ward's  behalf.  If  issued  in  a  case  pro- 
vided for  in  subdivision  two,  of  section  2B54,  such  ancillary 
letters  of  guardianship  authorize  the  person  to  whom  they  are 
issued  to  demand  and  receive  the  personal  property  of  the  ward, 
and  to  dispose  of  it  in  like  manner  as  a  guardian  of  property 
appointed  as  prescribed  in  this  article,  and  to  maintain  or  defend 
any  action  or  special  -proceeding  respecting  such  personal  prop- 
erty in  the  ward's  behalf.  But  in  neither  case  do  such  letters 
authorize  such  ancillary  guardian  to  receive  from  a  resident 
guardian,  executor,  or  administrator,  or  from  a  testamentary 
tniRtee,  subject  to  the  jurisdiction  of  a  surrogate's  court,  money 
or  other  property  belonging  to  the  ward,  in  a  case  where  letters 
have  been  issued  to  a  guardian  of  the  infant's  property,  from  a 
surrogate's  court  of  a  county  within  the  state.,  upon  an  allegation 
that  the  infant  was  a  resident  of  that  county,  except  by  the 
•special  direction  made  uE>on  good  cause  shown,  of  the  surrogate's 
court  from  which  the  principal  letters  were  issued,  or  unless  the 
principal  letters  have  been  duly  revoked. 

Fomipr  {  2S40,  as  amended  by  L.  1889,  ch.  263,  amended  and  renumbered 
bjr   U    1914,   ch.   443.   in  effect   Sept.    1.   1914. 

Original  Source.— L.  1870,  ch.  59,  {  1,  in  part.  The  amendment  of  1889 
inserted  the  third  sentence. 

§  2<ia7.  [Rennm.,  1914.]  l¥lll  or  deed  contaliftliiv  appolnt- 
ment  to  be  proved^  et  cetera^  and  recorded. 

A  person  shall  not  exercise,  within  the  state,  any  power  or 
authority,  as  guardian  of  the  person  or  property  of  an  infant,  by 
virtue  of  an  appointment  contained  in  the  will  of  the  infant's 
father  or  mother,  being  a  resident  of  the  state,  and  dying  after 
this  chapter  takes  effect,  unless  the  will  has  been  duly  admitted 
to  probate,  and  recorded  in  the  proper  surrogate's  court,  and  let- 
ters of  guardianship  have  been  issued  to  him  thereupon;  or  by 
virtue  of  an  appointment  contained  in  a  deed  of  the  infant's 
father  or  mother,  being  a  resident  of  the  state,  executed  after 
this  chapter  takes  effect,  unless  the  deed  has  been  acknowledged 
or  proved,  and  certified,  so  as  to  entitle  it  to  be  recorded,  and  has 
been  recorded  in  the  office  for  recording  deeds  in  the  county,  in 
which  the  person  making  the  appointment  resided,  at  the  time  of 
the  executit)n  thereof.  Where  a  deed  containing  such  an  appoint- 
oient  is  not  recorded,  within  three  months  after  the  death  of  the 
frrantor,  the  person  appointed  is  presumed  to  have  renoiinced  the 
appointment;  and  if  a  guardian  is . afterward  duly  appointed  by 
a  surrogate's  court,  the  presumption  is  conclusive. 

Former  |  12851.   renumbered  by  L.  1914,   ch.   443,  in  effect  Sept.   1,   1914. 
Original   Source.— L.   1877,   ch.   206,    fiS   4-7,   in  part. 

I  2658.  [Am'd,  1914.]  Guardian  by  will  or  deed;  qnall- 
flcatloiiy  letteriiy  et  cetera. 

Where  a  will,  containing  the  appointment  of  a  guardian,  is  ad- 
mitted to  probate,  or  a  deed  is  recorded  as  provided  in  the  fore- 
going section,  the  person  appointed  guardian  must,  within  thirty 
days  t-hereafter.  qualify  by  taking  and  filing  his  oath  of  office,  and 
a  bond  as  fixcnl  by  the  surrogate,  uuittss  contrary  to  the  express 

em 


r 


§  i  2659-60  SURROGATES*  COURTS.  c  1 8,  t.  3,  a.  3 

provision  of  the  will  or  deed,  and  by  -filing  a  petition  or  affldavit 
setting  forth  the  facts  which  entitle  him  to  so  qualify  and  re- 
ceive letters;  except  that  a  trust  company  so  named,  instead  of 
filing  such  oath  and  bond,  shall  file  a  consent  to  accept  such 
appointment  duly  executed  and  acknowledged;  otherwise  he  if 
deemed  to  have  renounced  the  appointment.  But  the  surrogate, 
either  before  or  after  the  expiration  of  thirty  days,  may  extend 
the  time  so  to  qualify,  upon  good  cause  shown,  for  not  more 
than  three  months.  A  person  appointed  guardian  by  will  or 
ueed  ma3%  at  any  time  before  he  qualifies,  renounce  the  appoint- 
ment by  a  written  instrument,  acknowledged,  or  approved,  aad 
duly  certified,  and  filed  in  the  surrogate's  office. 

Former   f   2852,    renambered   and   amended  by   L.    1914,    ch.   443,   in  efftct 
Sept.  1,   1914. 
Original  Source.—  h.  1877,  ch.  206,  tf  4-7,  in  part. 

I  2B669.      [Am'dy    1814.]      Appointment    of    •iiceess4Kr. 

Where  no  guardian  appointed  by  will  or  deed  remains  in  office 
on  account  of  resignation,  removal,  or  death,  a  general  guardian 
may  be  appointed  by  the  surrogate's  court,  with  all  the  powen 
conferred  by  the  will  or  deed  and  with  the  effect  prescribed  io 
section  25G3  of  this  chapter;  unless  such  an  appointment  woold 
contravene  the  express  terms  of  the  will  or  deed. 

Former  S  2860,  amended  and  renumbered  by  L.  1914.  ch.  443,  In  efftct 
Sept.  1,   1914. 

Original  Source:     New. 

S  2660.  [Am'd,  1013,  1914,  1917.]  Guardian  to  file  annval 
Inventory  and  account. 

A  guardian  of  an  infant's  property  must,  in  the  month  of 
January  of  each  year,  as  long  as  any  of  the  infant's  property,  or 
of  the  proceeds  thereof,  remain  under  his  control,  file  in  the 
surrogate's  court  the  following  papers: 

1.  An  inventory,  contaiiiing  a  full  and  true  statement  and  de- 
scripticm  of  each  article  or  item  of  personal  jjroperty  of  his  ward, 
received  by  him,  since  his  app<jintment,  or  since  the  tiling  of  the 
last  annual  inventory,  as  the  case  requires;  the  value  of  each  ar- 
ticle or  item  so  received;  a  list  of  the  articles  or  items,  remaininif 
in  his  hands;  a  statement  of  the  manner  in  which  he  has  disposed 
of  each  article  or  item,  not  remaining  in  his  handls;  and  a  full  de- 
scription of  the  amount  and  the  nature  of  each  investment  of 
money,   made  by  him. 

2.  A  full  and  true  account,  in  form  of  debtor  and  creditor,  of 
all  his  receipts  and  disbursements  of  money,  during  the  preceding 
year;  in  which  he  must  charge  himself  with  any  balance  remain- 
ing in  his  hands,  when  the  last  account  was  rendered,  and  must 
distinctly  state  the  amount  of  the  balance  remaining  in  his  hands, 
at  the  conclusion  of  the  year,  to  be  charged  to  him  in  the  »ext 
year's  account. 

8.  The  names  and  residences  of  the  sureties  on  his  bond;  if 
natural  persons  whether  they  are  living;  and  whether  the  security 
of  the  bond  has  become  impared. 

4.  The  guardian  of  an  infant's  property  may  be  required  by  the 
surrogate,  with  the  annual  account  of  the  infant's  property,  to 
produce  for  examination  by  the  surrogate,  all  swurities  or  eyi 
(lences  of  deposit  or  investment,  which  he  has  relating  to  the  dis- 
position of  the  estate  of  the  infant. 

Former  S  2842,   as  amended  by  T<.    1013.   oh.   S.'IS,   amended  and  reDoauwfed 
by   L.   1014,  tb.  443.  amended  by  I..   11M7.  ch.  212,  in  effect  Sept.  1,  IMT. 
Original  Source.—  L.    lKi7,   cb.  4r.(\   ((   57.   in  i>art. 
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§  2001.    [Am*d     1014.]     AiBdavlt   to   be   annexed    tbereto. 

l^ith  the  inventory  and  account,  filed  as  prescribed  in  th^  last 
section,  must  be  filed  an  afladavit,  which  must  be  made  by  the 
iTUurdian,  unless,  for  good  cause  shown  in  the  affidayit,  the 
surroicate  permits  the  same  to  be  made  by  an  agent  or  attorney, 
who  is  cognizant  of  the  facts.  The  affidavit  must  state,  in  sub- 
stance, that  the  inventory  and  account  contain,  to  the  best  of  the 
fiffiaut^s  knowledge  and  belief,  a  full  and  true  statement  of  all  the 
Gruardian*s  receipts  and  disbursements,  on  account  of  the  ward; 
nnd  of  all  money  and  other  personal  property  of  the  ward,  which 
have  come  to  the  hands  of  the  guardian,  or  have  been  received  by 
any  other  person  by  his  order  or  authority,  or  for  his  use,  since  his 
apiK>intment,  or  since  the  filing  of  the  last  annual  inventory  and 
account,  as  the  case  requires;  and  of  the  value  of  all  such  prop- 
erty; together  with  a  full  and  true  statement  and  account  of  the 
manner,  in  which  he  has  disposed  of  the  same,  and  of  all  the 
property  remaining  in  his  hands,  at  the  time  of  filing  ^he  inventory 
and  account;  and  a  full  and  true  description  of  the  amount,  and 
nature  of  each  investment  made  by  him.  since  his  appointment, 
or  since  the  filing  of  the  last  annual  inventory,  and  account,  as 
the  case  requires;  and  that  he  does  not  know  of  any  error  or 
omission  in  the  inventory  or  account,  to  the  prejudice  of  the  ward. 

Former  f  2843,   amended  and  renumbered  by  L.   1914,    cb.   448,   In  effect 
Sept.   1.   1914. 
Original  9oarce.--.L.  1887,  ch.  400,  parta  of  li  67  and  58. 

§  aeoS.  [Am'd,  1881,  1914.]  Annual  examination  of  grnard- 
ian'a  account*. 

In  the  month  of  February  of  each  year  and  thereafter  until 
completed,  the  surrogate  must,  for  the  purposes  specified  in  the 
next  section,  examine  or  cause  to  be  examined,  under  his  direc- 
tion, all  inventories  and  accounts  of  guardians  filed  since  the  first 
day  •of  February  of  the  preceding  year.  The  examination  may 
be  made  by  the  clerk  of  the  surrogate's  court,  or  by  a  person 
specially  appointed  by  the  surrogate  to  make  it,  who  must,  before 
he  enters  upon  the  examination,  subscribe  and  take  before  the 
surrogate,  and  file  with  the  clerk  of  the  surrogate's  court,  an  oath 
faithfully  to  execute  his  duties  and  to  make  a  true  report  to  the 
surrogate. 

Former  |  2844,  aa  amended  by  L.  1881,  ch.  636,  amended  and  renumbered 
bj   L.    1914.  cb.  443,  In  effect  Sept.    1,   1914. 

Original  Soorce.— Partly  new  aad  partly  from  L.  1887,  ch.  400,  |  68.  in 
part. 

f  9068.  [Am'df  1914.]  Proceedinffs,  ^rhen  account  defec- 
tive, etc. 

If  it  appears  to  the  surrogate,  upon  an  examination  made  as 
prescribed  in  the  last  section,  or  by  the  report  of  such  special 
examiner,  that  a  guardian  of  an  infant's  property,  has  omitted 
to  file  his  annual  inventory  or  account,  or  the  affidavit  relating 
thereto  as  prescribed  in  the  last  section  but  one;  or  if  the  surro- 
gate is  of  the  opinion,  that  the  interest  of  the  ward  requires 
that  the  guardian  should  render  a  more  full  or  satisfactory 
inventory  or  account;  or  where  the  surrogate  has  reason  to 
believe  that  sufficient  cause  exists  for  the  guardian's  removal, 
the  surrogate  may,  in  his  discretion,  appoint  a  fit  and  proper 
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person  special  guardiaa  of  the  ward,  for  the  purpose  of  filing  a  _ 
tition  iu  his  behalf,  for  the  removal  of  the  guardian,  and  prose- 
cuting the  necessary  proceedings  for  that  purpose.  And  in  a  like 
case  where  said  special  examiner  has  been  appointed,  the  siuto- 
gate  shall  make  an  order  appointing  said  examiner  special  icuard- 
inn  of  such  infant  with  authority  to  procure  the  filing  of  an 
amended  account  or  a  proper  account,  and  to  prosecute  a  proceed- 
ing for  th«  reraovnl  of  such  guardian  when  necessary.  Tho  sur- 
rogate in  all  "Afjes  of  examination  or  prosecution  as  aforesaid 
shall  fix  thr  fees  and  compensation  of  such  special  examiner  and 
special  guardian,  and  may  in  his  discretion  make  an  order  charg- 
ing them  in  whole  or  in  part  upon  the  guardian  personally,  the 
fund  in  his  hands,  or  upon  the  county,  in  which  latter  case  he 
shall  certify  the  items  thereof  to  the  board  of  supervisors  of  the 
county  or  in  the  city  of  New  York  to  the  proper  oflacers,  and  the 
-name  shall  be  andited  and  paid  a    othiT  county  or  city  charges. 

Former   I   2845,    amended   and   renumbered   by  L.   1014,    ch.   443,   In    effect 
Rort.    I,    1914. 

«'>riglnal  Source.— L.   1837,  ch.  4«),   f  60. 

t  2604.    [Am'd,  1014.1     Aarrofrnie  m«r  direet  as  to  lMffmxit*« 
«ialjatena.nce. 

Upon  the  petition  of  the  guardian  of  an  infant's  person  or 
property;  or  of  the  infant;  or  of  any  relative  or  other  person  in 
his  behalf:  the  surrogate,  upon  notice  to  such  persons,  if  any. 
as  he  thinks  proper  to  notify,  may  make  an  order,  directlnj^  the 
application,  by  the  guardian  of  the  infant's  property,  to  the 
support  and  education  of  the  infant,  of  such  a  sum  as  to  the 
surrogate  seems  proper,  out  of  the  income  of  the  infant's  prop- 
erty; or,  where  the  income  is  inadequate  for  that  pnrpos^e,  ont 
of  the  principal. 

Former   I   2840,    amended   and   renumbered   bj  L.    1014,    ch.    443,    In    eff«<^ 
Sf>pt.    1,   1014. 
Original  Source:     New. 
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TITLE  III-A. 
Fmida  of  eaUtM  to  bo  kopt  oopaf ato. 

ARTICLB  FIRST. 

Funds  of  estates  to  be  kept  8ep(trate» 

f  2ee4-A.     (A€4«4«    IMe.]     raads   of   Mtatos   to   »•   lM»t 
pArAte. 


ETery  executor,  adminUtrator.  guardian  ;oc  teatameatary 
trustee  ahall  |ceep  the  fuoda  and  property  rfsceired  from  the 
estate  of  any  deceased  person  separate  and  distinct  from  his 
own  personal  fund  and  property.  He  shall  not  invest  the  same 
or  deposit  the  same  with  any  person,  associatfon  or  corporation 
doingr  business  under  the  banking  law  or  other  person  or  institu- 
tion in  his  own  name,  but  all  transactions  had  and  done  by  him 
shall  be  in  his  name  as  such  executor,  administrator,  guardian 
or  teatamentary  trustee. 

Any  person  riolating  any  of  the  proTition  of  this  ooction  ohtll 
be  guilty  of  a  misdemeanor. 

Added  117  U  1010,  ch.  088,  to  effect  Sept.  1.  1016. 
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I 
I    f 


TITLE  IV. 


Ascertaining  «A2^et^.,,^nd  debts;  payment  o£  debts  and  legacies; 

powers   and    duties    of    executors    and    administrators;    mort- 

I  fW9%^^  iease  4>ff*«Mite  %t  seaL  4>ropeit9>  tfor  pajrment  of  debts, 

ifuneral  expenses,  expenses  of  administration,  and  to  satisfy 

'bfra'rge^  tbereon,  knd^or  distribution. 

Article  I.  App()int.tii(*iit    of    a4>i)rali«'rH    antl.  making ,  and    returnlnir   iaT«ito(7< 

rrocA^MllngB    fo    nt«cover    pnnkT-ty. 

•lit  •P^spiTttng   o'liilinR.    th4»lf   sllowuni'e,    rojcrtlon   and    trial.     PmroftH 

•of  d«k|tK,  legacies*  and  ntiiensr^.     SRlen  of  real  eKtate  by  vsi^aitcn. 

ad|iilaU«traturB   wit,h    the   will   aiinexcHi.   and   tostamrntary  truatn* 

^     under     puwor     contalufd    In     the     will.       Deposit     of    monej    or 

'  '•      "  ♦'  »8ectA'lrtoR.     ■  ' 

III.  Applying    rontfi.    and    proccedB    of    morUcage^    leaae   or  sale  of  mi 
.  «•.  i         estate.. to   the   iiarvieiit   of   dobta.    funeral   and  admlniatratloo  n- 
penHOH,  and   charges   ui>on   real   e«tat<*.     Sale   for  dlstrlbutioa,  and 
conTejanee  in  conflrmation  of  title. 


ARTICLES  FIRST. 

Appointment  of  appraisers,  and  making  arid  retuniing  inventoru. 

proceedings  to  disco  vvr  proper t  if. 

Sec.  266R.  Appointment  of  appralKem  and  making  Inrentory. 

2666.  .Appraisal     in     dlflTerent     places;     appraisal     of     newly    discovered 

property. 

2667.  C<»ntenta  of  Inventory. 
266H.  Return   of   inventory. 

26(S0.  Return  of  inventory:   how  compelled. 

2670.  Kxeniption  for  lM»neflt  of  family. 

2671.  rroceedlngH  to  corajwl  jM't-ofT  of  exempt  property. 

2672.  What    .shall   be   dwniiMl   aHsotJ*. 

2673.  Assets:    debts   due   from   executor   to   testator:    effect   of  dlscfaaife 

by   will. 

2674.  Apportionuient   of  rents,   annuities  and   dlrldends. 
.•  2675.  rr<H'e<><lln»f*«  to  discover  property  withheld. 

•     2676.  Trial   and   decrcM-. 

1  "2(165.     rAm*d,  1881,  1803,  lf>01,  1914,  1016.1     AppoiatBent 
of  appraiiiera  and  making  Inventory. 

On  tho  application  of  an  oxpcntor  or  administrator,  an  or<ler 

must   be  enloriMl   in  the  siirrojratf's  court  appointiiiK  two  disin- 

terestod  appraisers,  as  often  as  may  be  necessary,  to  appraise  tb«* 
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personal  property  of  a  deceased  person.    The  executor  or  admin- 
istrator, within  three  months  after  qualifying  and  after  giving 
at  least  five  days'  notice  personally  or  by  mail  to  the  legatees  or 
next  of  kin,  residing  in  the  county  of  the  decedent,  and  posting 
a   notice  in  three  public  places  of  the  town,  or  city  where  he 
resided,  specifying  the  time  and  place  at  which  the  appraisement 
^^ill  be  made,  must  make  a  true  and  perfect  inventory  of  all  the 
personal  property  of  the  decedent.    Before  making  the  appraise- 
ment, the  appraisers  must  take  and  subscribe  an  oath,   to   be 
inserted   in  the  inventory,   that  they   will   truly,   honestly    and 
impartially   appraise  the  personal   property   exhibited   to   them, 
according  to  the  best  of  their  knowledge  and  ability.     They  must 
in  the  presence  of  such  of  the  parties  interested  as  attend,  esti- 
mate and  appraise  the  property  exhibited  to  them,  and  set  down 
each  article  separately  with  the  value  thereof,  in  dollars  and 
cents,  distinctly,  in  figures  opposite  to  the  articles  respectively. 

Former  I  2711,  as  amended  by  U  1881,  ch.  686;  L.  1898.  eta.  686.  and 
L.  1901,  ch.  195,  amended  and  remombered  by  L.  1914,  ch.  443,  and  amended 
by  Lr.  1916,  eh.  624,  In  effect  May  SiO,  1016. 

Original  Sonrce. —  Inserted  by  amendment  of  1898  aa  a  anbetitnte  for  B.  8.. 
pt.  2,  ch.  6,  tit.  8,  If  1-6. 


I  seee.    [Added,  1914.]    Appralasl  la  dlllereat  plaeeai  ap- 
laal  of  aefvly  discovered  property* 


Should  any  of  the  personal  pr9perty  to  be  inventoried  be  in 
different  or  distant  places,  the  same  appraisers  may  complete  such 
inventory  in  any  place  where  such  property  may  be,  and  ma^ 
adjourn  the  appraisal  to  such  place;  or,  upon  application  duly 
made,  the  surrogate  may  appoint  other  appraisers  to  make  the 
inventory  of  such  unappralsed  property,  ana  the  same  notice  of 
such  appraisal  shall  be  given  as  for  the  local  appraisal  except  the 
posting  of  notices. 

If  personal  property  not  mentioned  in  any  inventory  come  to 

the  possession  or  knowledge  of  an  executor  or  administrator,  he 
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must  cause  the  same  to  be  duly  appraised,  and  an  inTeotoiT 
thereof  to  be  returned  within  one  month  after  the  discovery 
thereof;  and  the  making  of  such  inventory  and  return  may  be 
enforced  in  the  same  manner  as  in  the  case  of  a  first  inventory. 

Added  by  L.  1914,  ch.  443,  ia  effect  Sept.  1.  1914. 


I  2667.    [Am'd,  1888,  1914.1    Contents  of  Inventory. 

The  inventory  must  contain  a  particular  statement  of  all  bouds. 
mortgages,  notes  and  other  securities  for  the  payment  of  money 
belonging  to  the  deceased,  known  to  the  executor  or  administrator 
and  of  all  debts  owing  by  such  executor  or  administrator  to  the 
deceased  whether  discharged  by  the  will  or  not,  with  the  name 
of  the  debtor  in  each  security,  the  date»  the  sum  originally  pay- 
able, the  amount  due  at  decedent's  death  and  the  sum  which,  in 
the  judgment  of  the  appraisers,  is  collectible  on  each'  security; 
and  of  all  moneys  belonging  to  the  deceased,  which  have  come 
to  the  hands  of  the  executor  or  administrator. 


Former  S  2714,  as  amended  by  L.   1893,  ch.  686,  amended  and 
by  L.  1914,  ch.  443.  in  effect  Sept.  1,  1914. 

Original    Source. —  Inserted    by    amendment    of    1898    as    a    aubatltnte  Ut 
B.   S.,  pt.  2,  ch.  6,  tit.   3,   H   11.   14,   24. 


I  2668.    £Am*d,  1898,  1914.]    Return  of  inventorrt 

Duplicates  of  the  inventory  mvL^t  be  made  and  signed  by  the 

appraisers,   one  of  which  must  be  retained  by   the  executor  or 

administrator,  and  the  other  filed  in  the  surrogate's  office  within 

three  months  from  the  date  of  the  letters.     On  returning  sach 

inventory,  the  executor  or  administrator  must  take  and  subscribe 

an  oath,  indorsed  upon  or  annexed  to  the  inventory,  stating  that 

the  inventory  is  in  all  respects  just  and  true,   that  it  contaim 

a   true  statement  of  all  the  personal   property  of  the  deceased 

which  has  come  to  his  knowledge,  and  particularly  of  all  mooey 

belonging  to  the  deceased,  and  of  all  just  claims  of  the  deceased 
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against  him,  according  to  the  beat  of  his  knowledge.  Any  one 
executor  or  administrator,  on  the  neglect  of  the  others,  may 
return  an  inventor)';  and  the  executors  or  administrators  so 
neglecting  shall  not  thereafter  Interfere  with  the  administration 
or  have  any  power  ov*»r  the  personal  property  of  the  deceaf?ed; 
but  the  execntor  or  administrator  so  returning  the  inventory 
»hall  have  the  whole  administration,  until  the  delinquent  re- 
turn, and  verify  an  inventory  in  accordance  with  the  provisions 
of    this  articJe. 

Former  t  2715.  as  amended  by  L.  1893,  rh.  086,  amended  and  renumbered 
by   L.    1914.   ch.  443,  In  effect  Sept.  1.   1914. 

Orlsinal  Source. —  Inserted  bv  amendment  of  1803  as  a  Bubstltntc  for 
R.    S.,    pt.  2,  cb.  e.   tit.  3,   11  15,   16,  28. 

§  2609.  [Am*d,  1898^  1914.]  ^  Return  of  Inventory )  hovr 
eooai»elled. 

A  creditor,  coexecutor  or  coadministrator,  or  person  interested 
in    the   estate  may   present  to  the   surrogate's   court   a   petition 
shoiTving  that  an  executor  or  administrator  has  failed  to  return 
an  inventory,  or  a  sufficient  inventoryi  witiiin  the  time  prescribed 
by  law  therefor.     If  the  surrogate  is  satisfied  that  the  executor 
or  administrator  is  in  default,  he  must  make  an  order  requiring 
the   delinquent  to  return  the  inventory,  or  a  further  inventory, 
or  in  default  thereof,  to  show  cause  at  a  time  and  place  therein 
st)ecified,  why  he  should  not  be  removed  or  punished.     On  the 
return  of  the  order,  if  the  delinquent  has  not  filed  a  sufficient  in- 
ventory, the  surrogate  may  revolve  his  letters,  or  issue  a  warrant 
of  arrest  against  him,  on  which  the  proceedings  are  the  same  av 
on  a  warrant  Issued  for  disobedience  to  an  order,  as  prescribed 
in    article  one   of   title   twelfth   of   chapter  seventeenth   of   this 
act.     A  person  committed  to  jail  on  the  return  of  a  warrant  of 
arrest  issued  ^  prescribed  in  this  section,  may  be  discharged  by 
the  surrogate  or  a  justice  of  the  supreme  court,  on  his  paying 
and   delivering,   under  oath,  all  the  money   and   other  property 
of  the  decedent,  and  all  papers  relating  to  the  estate  under  his 
control,  to  the  surrogate,  or  to  a  person  authorized  by  the  surro- 
gate to  receive  the  same. 

Former  i  2716.  as  amended  by  L.  1893,  cb.  686,  amended  and  renumbered 
by  L.  1914,   ch.  443.  In  effect  Sept.  1,   1914. 

Ortglnal  Source. —  The  amendment  of  1893  consolidated  former  |f  2716 
and  2716.  Section  2715  was  derived  from  H.  S.,  pt.  2,  ch.  6,  tit.  3.  ff  17, 
18,    and   |   2710  from   i   22  of  8uch   title. 

f  2070.     [Am'd  1898*  1914.]     Bxemptlon  for  benefit  of  fam- 

uy. 

If  a  person  having  a  family  die.  leaving  a  widow  or  husband, 
or  minor  child  or  children,  the  following  articles  ithall  not  be 
deemed  assets,  but  must  be  included  and  stated  in  the  inventory 
of  the  estate  as  property  set  off  to  such  widow,  husband  or 
minor  child  or  children: 

1.  AH  house-keeping  utensils,  musical  instruments,  sewing  ma- 
chine and  household  furniture  used  in  and  about  the  bouse  and 
premises,  fuel  and  provisions,  and  the  clothing  of  the  deceased, 
in  all  not  exceeding  in  value  five  hundred  dollars. 

2.  The  family  bible,  family  p*-  tures  and  school-books,  uspd  by 
or  in  such  family,  and  books  not  exceeding  in  value  fifty  dollars, 
which  were  kept  and  used  as  part  of  the  family  library. 
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3w  Domestic  animals  with  their  necessary  food  for  sixty  days, 
not  exceeding  in  value  one  liundred  and  fifty  dollars. 

4.  Money  or  other  personal  property  not  exceeding  in  valne  one 
hundred  and  fifty  dollars. 

Such  property  so  set  apart  shall  be  the  property  of  the  surriT- 
ing  husband  or  wife,  or  of  the  minor  child  or  children  if  there 
be  no  suryiving  husband  or  wife.  No  allowance  shall  be  made 
in  money  or  other  property  under  subdivisions  one,  two  and  three 
if  the  articles  mentioned  therein  do  not  exist. 

Former  |  2713.  as  amended  by  L.  1893,  cb.  680,  amended  and  renumbered 
by  L.   1914,   ch.  443,  In  effect  Sept.  1,   1914. 

Original  Source. —  Inserted  by  amendment  of  1883  as  a  aabatltate  for 
R.  S.,  pt.  2,  ch.  6.  tit.  3,  If  0,  10;  and  also  U  1842,  cb.  157,  |  2.  and 
L.  1867,  ch.  782,  f  13. 

I  2671.  [Am'd  1881,  1803,  1914.]  Proceed lm«n  to  compel 
•et-oir   of   exempt   property^ 

Where  an  executor  or  administrator  has  failed  to  set  apart 
property  for  a  suryiving  husband,  wife'  or  child,  as  prescribed 
by  law,  the  person  aggrieved  may  present  a  petition  to  the  sur- 
rogate's court,  setting  forth  the  failure  and  praying  for  a  decree, 
requiring  such  executor  or  administrator  to  set  apart  the  prop- 
erty accordingly;  or,  if  it  has  been  lost,  injured  or  disposed  of, 
to  pay  the  value  thereof,  or  the  amount  of  the  injury  thereto, 
and  that  he  be  cited  to  show  cause  why  such  a  decree  should  not 
be  made.  If  the  surrogate  is  of  the  opinion  that  suflBcient  cause 
is  shown,  a  citation  shall  issue  accordingly.  In  a  proper  case, 
the  decree  may  require  the  executor  personally  to  pay  the  value 
of  the  property,  or  the  amount  of  the  injury  thereto. 

Former  |  2724,  an  amended  by  L.  1881.  ch.  535,  and  L.  1803.  ch.  686^ 
amended  and  renumbered   by  h.    1914,   ch.   443.    in  effect  Sept.   1,    1914. 

Oii^lnal  Source.—  Former  |f  2720  and  2721  consolidated  t>7  the  amend- 
ment of  1888.  Sections  2720  and  2721  were  new. 

S  2672.    [Am^d,  1898,  1914.]     Wliat  nball  be  deemed  amcCs. 

The  following  shall  be  deemed  assets  and  go  to  the  executors 
or  administrators,  to  be  applied  and  distributed  as  part  of  the 
personal  property  of  the  testator  or  intestate,  and  be  included  in 
the  inventory: 

1.  Leases  for  years;  lands  held  by  the  deceased  from  year  to 
year;  and  estates  held  by  him  for  the  life  of  another  person. 

2.  The  interest  remaining  in  him,  at  the  time  of  his  death,  in 
a  term  of  years  after  the  expiration  of  any  estate  for  years 
therein,  granted  by  him  o^  any  other  person. 

3.  The  interest  in  lands  devised  to  an  executor  for  a  term  of 
years  for  the  payment  of  debts. 

4.  Things  annexed  to  the  freehold,  or  to  any  building  for  the 
purpose  of  trade  or  manufacture,  and  not  fixed  into  the  wall  of 
a  house  so  as  to  be  essential  to  its  support. 

5.  The  crops  growing  on  the  land  of  the  deceased  at  the  time 
of  his  death. 

6.  Every  kind  of  produce  raised  annually  by  labor  and  culti- 
vation,  except   growing   grass   and   fruit   ungathered. 

7.  Rent  reserved  to  the  deceased  which  had  accrued  at  the 
time  of  his  death. 

8l  Debts  secured  by  mortgages,  bonds,  notes  or  bills;  accounts, 
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money,  and  bank   bills,  or  other  circulating  medium,  things  in 
action.  aDd  stock  in  au}'  corporation  or  joiut*8tock  association. 

9.  (loods,  wares,  merchandise/ utensils,  furniture,  cattle,  pro- 
visions, moneys  unpaid  on  contracts  for  the  sale  of  lands,  and 
every  other  species  of  personal  property  not  hereinafter  excepted. 
Things  annexed  to  the  freehold,  or  to  a  building,  shall  not  go  to 
the  executor,  but  shall  descend  with  the  freehold  to  the  heirs  or 
deTisees,  except  such  fixtures  as  are  mentioned  in  the  fourth  sub- 
division of  this  section..  The  right  of  an  heir  to  any  property, 
not  enumerated  in  this  section,  which  by  the  common  law  would 
descend  to  him,  is  not  impaired  by  the  general  terms  of  this 
section. 

Former  I  2712,  aa  amended  hy  L.  1808,  ch.  686,  renumbered  by  L.  1914, 
cb.   443,  in  eflTert  Sept.   1.   1»14. 

Original  Source. —  Inserted  by  amendment  of  1808  aa  a  aobatitnte  for 
B.  8.,  pt.  2,  ch.  6,   tit.  3,   ff  6-8. 

I  2073.  [Added,  1C14.]  Aaaetai  debt  due  trotti  executor 
to  ten  tat  or  I  effect  of  diacharse  by  irill. 

The  naming  of  a  person  executor  in  a  will  does  not  operate  as 
a  discharge  or  bequest  of  any  just  claim,  due  or  to  become  due 
which  the  testator  had  against  him;  but  it>  must  be  included 
among  the  credits  and  effects  of  the  deceased  in  the  inventory, 
and  the  executor  shall  be  liable  for  the  same  as  for  so  much 
money  in  his  hands  at  the  time  the  debt  or  demand  becomes  due, 
and  he  must  apply  and  distribute  the  same  in  the  payment  of 
debts  and  legacies,  and  among  the  next  of  kin  as  part  of  the 
personal  property  of  the  deceased.  The  discharge  or  bequest  in 
a  will  of  a  debt  or  demand  of  the  testator  against  an  executor 
named  therein,  or  against  any  other  person,  is  not  valid  as  against 
the  creditors  of  the  deceased;  but  must  be  construed  only  as  a 
specific  bequest  of  such  debt  or  demand:  and  the  amount  thereof 
must  be  included  in  the  inventory  and,  if  necessary,  be  applied 
in  the  payment  of  his  debts;  and  if  not  necessary  for  that  purpose, 
must  be  paid  in  the  same  manner  and  proportion  as  other  specific 
legacies. 

Added  bj  L.  1014,  ch.  443,  in  effect  Sept.  1,  1014. 

§  2674.  [Am'd,  1881,  1898,  1914.]  Apportionment  of  rents, 
anaalties  and  dividend*. 

All  rents  reserved  on  any  lease  made  after  June  seventh,  eigh- 
teen hundred  and  seventy-five,  and  all  annuities,  dividends  and 
other  payments  of  every  description  made  payable  or  becoming 
due  at  fixed  periods  under  any  instrument  executed  after  such 
date,  or,  being  a  last  will  and  testament  that  takes  effect  after 
such  date,  shall  be  apportioned  so  'that  on  the  death  of  any 
person  interested  in  such  rents,  annuities,  dividends  or  other 
Hueh  payments,  or  in  the  estate  or  fund  from  or  in  respect  to 
which  the  same  issues  or  is  derived,  or  on  the  determination 
by  any  other  means  of  the  interest  of  any  such  person, 
he,  or  his  executors,  administrators  or  assigns,  shall  be  entitled 
to  a  proportion  of  such*  rents,  annuities,  dividends  and  other 
payments,  according  to  the  time  which  shall  have  elapsed  from 
the  commencement  or  last  period  of  payment  thereof,  as  the  case 
may  l)e,  including  the  day  of  the  death  of  such  person,  or  of  the 
iletermiuation  of  his  or  her  interest,  after  making  allowance  and 
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dednctiong  on  account  of  charges  on  such  rents,  annaities.  diri- 
dends  and  other  payments.  Bvery  such  person  or  his  executors, 
administrators  or  assigns  shall  have  the  same  remedies  at  la'wr 
and  in.  equity  for  recovering  such  apportioned  parts  of  such 
rents,  annuities,  dividends  and  other  payments,  when  the  en- 
tire amount  of  which  such  apportioned  parts  form  part*  becomes 
due  and  payable  and  not  before,  as  he  or  they  would  have  had 
for  recovering  and  obtaining  such  entire  rents,  annuities,  divi- 
dends and  other  payments,  if  entitled  thereto;  but  the  persoQ^ 
liable  to  pay  rents  reserved  by  any  lease  or  demise,  or  the  peal 
property  comprised  therein  shall  not  be  resorted  to  for  such 
apportioned  parts,  but  the  entire  rents  of  which  such  appor- 
tioned parts  form  parts,  must  be  collected  and  recovered  by  the 
person  or  persons  who.  but  for  this  section,  or  chapter  fiv«  hun- 
dred and  forty-two  of  the  laws  of  eighteen  hundred  and  seventy- 
five,  would  have  been  entitled  to  the  entire  rents;  and  such  por- 
tions shall  be  recoverable  from  such  person  or  persons  by  the 
parties  entitled  to  the  same  under  this  section.  This  section 
shall  not  apply  to  any  case  in  which  it  shall  be  expressly  stipu- 
lated that  no  apportionment  be  made,  or  to  any  sums  made  pay- 
able in  policies  of  insurance  of  any  description. 

Former  |  2720,  as  amended  by  L.  1881.  oh.  535,  and  L.  1803,  ch.  6M, 
amended  and  reuambered   by  TJ.   1914,   eh.  443.   in  effect  Sept.   1,   1914. 

Original  Source. —  Inserted  by  the  amendment  of  1893  as  a  aulMtltnte  for 
L.  1875,   ch.  542,   |f  1-^. 

I  aers.  tAm'd,  ISOS,  190S,  1014.]  Proceeding  <o  discover 
property  nrlthheld. 

An  executor  or  administrator  may  present  to  the  surrogate's 
court  from  which  letters  were  issued  to  him,  a  petition  setting 
forth  on  knowledge,  or  information  and  belief,  any  facts  tending 
to  show  that  money  or  other  personal  property  which  should  be 
delivered  to  the  petitioner,  or  included  in  an  inventory  or  ap- 
praisal, is  in  the  possession,  under  the  control  or  within  the 
knowledge  or  information  of  a  person  who  withholds  the  same 
from  him;  or  who  refuses  to  impart  knowledge  or  information 
he  may  have  concerning  the  same,  or  to  disclose  any  other  fact 
which  will  aid  such  executor  or  administrator  in  making  dis- 
covery of  such  property,  and  praying  an  inquiry  resi>ecting  it, 
and  that  the  respondent  may  be  ordered  to  attend  the  inquiry 
and  be  examined  accordingly,  and  to  deliver  the  property  if  in  his 
control.  The  petition  may  be  accompanied  by  an  affidavit  or 
other  written  evidence,  tending  to  support  the  allegations  thereof. 
If  the  surrogate  is  satisfied,  on  the  papers  so  presented,  that 
there  are  reasonable  grounds  for  the  inquiry,  he  must  make  an 
order  accordingly,  which  may  be  made  returnable  forthwith,  or 
at  a  future  time  fixed  by  the  surrogate,  and  may  be  served  at 
any  time  before  the  hearing.  Service  thereof  must  be  made  by 
delivery  of  a  certified  copy  thereof  to  the  person  or  persons 
named  therein  and  the  payment,  or  tender,  to  each  of  the  sum 
required  by  law  to  be  paid  or  tendered  to  a  witness  who  is  sub- 
poenaed to  attend  a  trial  in  surrogate's  court. 

Former  |  2707,  as  amendtnl  by  L.  189a,  ch.  686,  and  L.  1903,  ch.  52e, 
amended  and  renumbered   by   L.    I!il4.    ch.   443,    In  effect  Sept.   1,    1914. 

Original  Source. —  The  amcndnunt  of  1803  coD8olidated  former  f |  :r706  and 
2707  without  change.  Section  2706  was  derived  from  U  1870,  ch.  359.  |  7, 
and  U  1870,  ch.  394,  f  1,  in  part,  and  S  2707  waa  new. 
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S  2070.   [Am'd,  1881,  l88Sy  1908»  1014.]     Trial  and  deeree. 

If  the  person  directed  to  appear  submits  an  answer  denying 
any  knowledge  concerning,  or  possession  of,  any  property  which 
belonged  to  the  decedent  in  his  lifetime,  or  shall  make  defanlt 
in  answer,  he  shall  be  sworn  to  answer  truly  all  questions  put 
to*  him  touching  the  inquiry  prayed  for  in  the  petition.  If  it 
nppears  that  the  petitioner  is  entitled  to  the  possession  of  the 
property,  the  decree  shall  direct  delivery  thereof  to  him.  If  such 
unswer  alleges  title  to  or  the  right  to  possession  of  any  property 
involved  in  the  inquiry,  the  issue  raised  by  such  answer  shall  be 
heard  and  determined  and  a  decree  made  accordingly. 

Former  {  2710,  as  amended  by  L.  1881,  ch.  535:  L.  1883.  ch.  686,  and 
Ij.  liM)^,  cb.  52(t,  amended  and  renumbered  by  L.  1914,  ch.  443,  in  effeci 
Sept     1.    1014. 

Original  Source. —  The  amendment  of  1893  consolidated  former  ||  2713  and 
2714.  Section  2713  wan  derived  from  L.  1870,  cb.  349,  |  6,  and  |  2714 
from  I  5  of  that  act.    The  amendment  of  1903  superseded  the  former  section. 
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ARTICLES    SBCOinX 

Presenting  claimSf  their  allotoance,  rejection  and  trial;  paynteml 
of  debts,  legacies  and  eatpenses;  sales  of  real  estate  by  executors^ 
administrators  with  the  toill  annexed  and  testamentary  trustees 
under  power  contained  in  the  will;  deposit  of  money  and  securi- 
ties. 

Sec.    2677.  Notice  to  creditors;  affldaTlt  of  claimant. 

2678.  Effect  of  failure  to  present  claim  punraant  to  notice. 

2679.  Determination   of   issues   arising'  between   representative  and    tbe 

estate;    suspension   of   statute   of   limitations   in   certain    cases. 

2680.  Brn»ct   of   admission   and   allowance   of   claim   or  debt   bj   repre> 

sentative. 

2681.  Rejected  claim   to  be  tried  on  Judicial   settlement;   limitation  of 

action   by   creditor. 

2682.  Payment   of  debU. 

2683.  Surrogate   may   authorlio    representatlTe    to   compromise,    or   com- 

pound,   or   nell    debt   or   claim. 

2684.  Sale  of  personal  property  for  payment  of  debts  or  legacies. 
2686.  Surrogate's  court  may  make  direction  as  to  tbe  ▼alue,  manner  and 

time   of  sale  of  property. 

2686.  Proceeding  to  compel  pasrment  of  funeral  expenses. 

2687.  Proceeding  to  compel  payment  of  debt,  legacy  or  distribotlTe  share. 

or  delivery  of  property. 

2688.  Payment  of  legacies. 

2689.  Petition  to  compel  payment  of  legacy  or  delivery  of  property,  et 

cetera,  by  a  testamentary  trustee. 

2690.  Idem;   proceedings  upon  return  of  citation. 

2691.  Decree  for  payment  of  legacy,  et  cetera,  on  giving  security. 

2692.  Payment  of  expenses  incurred  by  representative. 
2696.  Power  and  duty  of  executor  before  probate. 

2694.  Power    to   sell,    mortgage   or   lease   real   estate   may    be   executed 

by  qualifying  executors. 

2695.  Administrators  with  tbe  will  annexed;  rights,  powers  and  duties. 

2696.  Power  to  sell,  mortgage  or  lease  real  estate  may  be  executed  by 

qualifying  trustees  or  successors. 

2697.  Conveyance  of  real  estate  by  executor  or  administrator  to  holder 

of  contract  of  sale  made  by  a  decedent. 

2698.  Surrogate  may  direct  as  to  custody,  where  coexecutors,  et  cetera, 

disagree. 

2699.  Money  paid  into  court  and  securities  taken;    how   disposed  of. 

2700.  Deposit  of  securities  may  be  ordered  on  revocation  of  letters. 

f  2677.    rAm'dy  1803,  1014.]      Notice  to  eredltorai  Attamwlt 
of  claimant. 

The  executor  or  admiDistrator  at  any  time  after  the  grranting 
of  his  letters,  may  insert  a  notice  once  in  each  week  for  six 
months  in  such  newspaper  or  newspapers  printed  in  the  county 
as  the  surrogate  directs,  requiring  all  persons  having  claims 
against  the  deceased  to  exhibit  the  same,  with  the  vouchers 
therefor,  to  him,  at  a  place  to  be  specified  in  the  notice,  at  or 
before  a  day  therein  named,  which  must  be  at  least  six  months 
from  the  day  of  the  first  publicntion  of  the  notice.  The  executor 
or  administrator  may  require  satisfactory  vouchers  tn  support 
of  any  claim  presented  and  the  nflldavit  of  the  claimant  that  the 
claim  is  justly  due,  that  no  puynients  have  been  made  thereon, 
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and  that  there  are  no  offsets  against  the  same  to  the  knowledge 
of  the  claimant 

Former  f  2718,  as  amended  by  L.  1893.  ch.  686,  amended  and  renumbered 
by  L.  1914.  ch.  448,  In  effect  Sept.  1.  1914. 

Original  Source. —  Diaerted  by  amendment  of  1898  as  a  substltnte  for 
n.  S..  pt.  2,  ch.  6.  tit.  3.  if  34-^7,  39. 

f  2678.  [Added.  1814.]  Bflect  of  fa.iliire  to  preaent  claim 
pvranant  to  notice. 

If  a  claim  against  a  deceased  person  be  not  presented  to  the 
executor  or  administrator  within  sis  months  from  the  first  pul)- 
lieation  of  the  notice  to  creditors,  or,  if  no  notice  be  published, 
within  one  year  from  the  date  of  issue  of  letters,  the  executor  or 
administrator  shall  not  be  chargeable  for  any  assets  or  moneys 
that  he  may  have  paid  in  satisfaction  of  any  lawful  claims,  or  of 
any  legacies,  or  in  making  distribution  to  the  next  of  kin  before 
such  claim  was  presented. 

Added  by  L.  1914.  ch.  443,  in  effect  Sept  1,  1914. 

I  9679.  [Ani'd,  1893,  1895,  1914.]  Determination  of  Imvos 
«i.rlalnir  beti^reen  repreaentatl^e  and  the  estate  |  anspen- 
alon  of  statnte  of  limitations  In  certain  cases. 

On  the  judicial  settlement  of  the  account  of  an  executor  or 
administrator,  he  may  prove  any  debt  owing  to  him  by  the  dece- 
dent. Where  a  contest  arises  between  the  accounting  party  and 
any  of  the  other  parties,  respecting  property  alleged  to  belong  to 
the  estate,  but  to  which  the  accounting  party  lays  claim  in- 
dividually; or  respecting  a  debt  alleged  to  be  due  by  the  account- 
ing party  to  the  decedent,  or  by  the  decedent  to  the  accounting 
party,  the  contest  must  be  tried  and  determined  in  the  same 
manner  as  any  other  issue  arising  in  the  surrogate's  court.  From 
the  death  of  the  decedent  until  the  first  judicial  settlement  of 
the  account  of  the  executor  or  administrator,  the  running  of 
the  statute  of  limitations  against  a  debt  due  from  the  decedent 
to  the  accounting  party,  or  any  other  cause  of  action  in  favor 
of  the  latter  against  the  decedent  is  suspended,  unless  the  ac- 
counting party  was  appointed  on  the  revocation  of  former  letters 
issued  to  another  person,  in  which  case  the  running  of  the  statute 
is  so  suspended  from  the  grant  of  letters  to  him  until  the  first 
judicial  settlement  of  his  account.  After  the  first  judicial 
settlement  of  the  account  of  an  executor  ■  or  administrator,  the 
statute  of  limitations  begins  again  to  run  against  a  debt  due 
to  him  from  the  decedent,  or  any  other  cause  of  action  in  his 
favor  against  the  decedent. 

Former  |  2781,  as  amended  by  L.  1893,  ch.  686.  and  L.  1895.  ch.  596, 
amended  and  renumbered  by  L.  1914,  ch.  443,  In  effect  Sept.  1.   1914. 

Original  Soarce. —  Former  11  2730  and  2740  consolidated  by  the  amendment 
of  1893.  Section  2739  was  taken  from  R.  S.,  pt.  2.  ch.  6,  tit.  3,  |  33,  and 
L.  1837,  ch.  460,  |  87.  Section  2740  was  taken  from  L.  1837,  ch.  460; 
sentence  added  by  L.  1868,  ch.  594. 

§  9680.  rAddedy  1914.1  Effect  of  admlaiilon  and  allow- 
ance of  claim  or  debt  by  Representative. 

Whenever  upon  any  accounting  or  judicial  settlement  of  an 
account  the  executor  or  administrator  admits  and  allows  a  claim 
or  debt  against  the  deceai^ed,  other  than  his  own  claim,  or  has 
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theretofore  in  writinir  admitted  or  allowed  such  a  claim  or  debt, 
the  validity  of  such  claim  or  debt  shall  be  thereby  established. 

When  such  a  claim  or  debt  has  been  so  iadmitted  or  allowed,  or 
a  judgment  against  the  executor  or  administrator  has  been  ob- 
tained, whether  either  has  been  paid  or  not,  any  party  adversely 
affected  thereby  may  file  objections  thereto  and  may  show  that 
the  claim  or  debt  was  fraudulently  or  negligently  allowed,  or 
paid,  or  that  the  judgment  was  obtained  by  fraud,  negligence  or 
collusion.  If  the  surrogate  shall  sustain  the  objections  in  a  case 
where  the  claim  or  judgment  has  not  been  paid,  the  claim  shall 
be  deemed  to  be  rejected  by  tlie  accountant  at  the  time  of  soch 
determination,  and  the  time  between  the  presentation  of  the 
claim,  or  the  commencement  of  the  action  where  the  claim  was 
not  presented,  and  the  time  of  snoh  determination  shall  not  be 
a  part  of  the  time  limited  in  this  act  for  commencing  an  action 
thereon. 

Added  by  L.   1014,  cfa.  443,   in  effect  Sept.   1,   1914. 

f  2681.  [Added.  1914 1  Am'd,  181(^.1  Rejected  claim  to  be 
tried  on  Judicial  Bettleineiit.  Liiiiltation  of  action  by 
creditor. 

If  the  executor  or  administrator  doubts  the  justice  or  validity 
of  any  claim  presented  to  him,  he  shall  serve  a  notice  in  writ- 
ing upon  the  claimant  that  he  rejects  said  claim,  or  some  part  of 
it,  which  he  specifies.  Unless  the  claimant  shall  commence 
an  action  for  the  recovery  thereof  against  the  executor  or  ad- 
ministrator within  three  months  after  the  rejection,  or,  if  no 
part  of  the  debt  is  then  due,  within  two  months  after  a  part 
thereof  becomes  due,  said  claimant,  and  all  the  persons  claim- 
ing under  him.  are  forever  barred  from  maintaining  such  action, 
and  in  such  case  said  claim  shall  be  tried  and  determined  upon 
the  judicial  settlement. 

Added  by  L.  1914,  eh.  44.*).  am'd  by  L.  1915.  eh.  644,  in  effect  SepL  1, 
1915. 

I  2682.    [Am'd,  1803,  1014.]     Payment  of  debts. 

Every  executor  and  administrator  must  proceed  with  diligence 
to  pay  the  debts  of  the  deceased  according  to  the  following  order: 

1.  Debts  entitled  to  a  preference  under  the  laws  of  the  United 
States  and  the  state  of  New  York. 

2.  Taxes  assessed  on  property  of  the  deceased  previous  to  his 
death. 

3.  Judgments  docketed,  and  decrees  entered  against  the  de- 
ceased  according  to  the  priority  thereof  respectively. 

4.  All  recognizances,  bonds,  sealed  instruments,  notes,  bills  and 
unliquidated  deraand.s  and  accounts. 

Preference  shall  not  be  given  in  the  payment  of  a  debt  over 
other  debts  of  the  same  class,  except  those  specified  in  the  third 
class.  A  debt  due  and  payable  shall  not  be  entitled  to  a  prefer- 
ence over  debts  not  due.     The  commencement  of  a  suit  for  the 

71U 


c,18,t.4,a.2  PRESENTING    CLAIMS.  §§2083-85 

reeovery  of  a  debt  or  the  obtaining  a  judgment  thereon  against 
th.e  executor  or  administrator  shall  not  entitle  such  debt  to  pref- 
erence over  others  of  the  same  class.    Debts  not  due  may  be  paid 
according  to  the  class  to  which  they  belong,  after  deducting  ^ 
rebate  of  legal  interest  on  the  sum  paid  for  the  unexpired  term 
of    credit  without  interest.     An  executor  or  administrator  shall 
not  satisfy  his  own  debt  or  claim  out  of  the  property  of  the  de- 
ceased until  proved  to  and  allowed  by  the  surrogate;  and  it  shall 
not  have  preference  over  others  of  the  same  class.     Preference 
may  be  given  by  the  surrogate  to  rents  due  or  accruing  on  leases 
held  by  the  testator  or  intestate  at  the  time  of  his  death,  over 
debts  of  the  fourth  class,  if  it  appear  to  his  satisfaction  that 
such  preference  will  benefit  the  estate  of  the  testator  or  intestate. 

Former  |  2719,  as  amended  by  L.  1803,  ch.  086.  amended  and  rentimbered 
by  I^.  1»14,  oil.  443,  In  effect  Sept.  1,   1914. 

Original  Source. —  Inserted  by  the  amendment  of  .1893  as  a  sobstitiite  for 
R.  S.,  pt.  2.  ch.  6,  tit.  3,  li  27-30,  33,  and  U  1847,  eh.  80,  |f  1,  2,  aa 
amended  by  L.  1898,  ch.  100. 

f  2688.  [Added,  1814.]  Disputed  or  iiiitflettle4  debt  »r 
«lclm  may  1»e  coiiiproiiiliiedy  compounded  or  sold. 

Upon  the  application  of  an  executor,  administrator,  guardian 
or  testamentary  trustee,  the  surrogate  may,  for  good  cause 
shown,  authorize  the  compromising  or  compounding  of  any  debt, 
claim  or  demand,  due  or  to  become  due,  which  it  is  necessary 
to  settle,  adjust  or  liquidate  in  connection  with  the  settlement 
of  an  estate  or  fund;  and  the  selling  at  public  auction,  on  such 
notice  as  the  surrogate  prescribes,  of  any  uncollectible,  staler  or 
doubtful  debt  or  claim  belonging  to  the  estate  or  fund;  but  any 
party  interested  in  the  final  settlement  may  show  on  such  settle- 
ment that  such  debt  or  claim  was  fraudulently  compromised  or 
compounded. 

Added  by  L.  1914,  ch.  443,  in  effect  Sept.  1,  1914. 

S  2684.  [Am*d,  189«%  1914.]  Sale  of  peraonal  property 
for  payment  of  debts  or  leirACi«"* 

An  executor  or  administrator  may  sell  the  personal  property  of 
the  deceased  at  any  time  for  the  payment  of  debts*  or  legacies, 
or  for  making  distribution.  The  sale  may  be  public  or  priyate, 
and  may  be  on  credit  not  exceeding  one  year,  with  approved 
security.  Articles  not  necessary* bequeathed  must  not  be  sold 
until  the  residue  of  the  personal  estate  has  been  applied  to  the 
payment  of  debts. 

Former  f  2717.  an  amended  by  li.  1893.  cb.  686,  amended  and  renumbered 
by  L.   1914,   oh.  443,  In  effect  Sept.  1.   1914. 

Original  Source. —  Inserted  by  the  amendment  of  1893  as  a  substitute  for 
R.  8.,  pt.  2,   ch.  6,  tit.  3,   If  25.  26. 

S  2686.  [Added,  1914.1  Sarrograte's  court  may  make 
direction  as  to  the  valne,  manner  and  time  of  sale  of 
property. 

Whenever  the  assets  of  an  estate  consist  of  real  property 
which  nn  executor  is  authorized  to  sell,  or  of  personal  property 
which  it  is  necessary  or  proper  to  sell,  and  the  value  of  th** 
Rame  is  uncertain  or  is  dependent  upon  the  time  and  manner  of 

*  So  Iti  original. 
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sale  thereof,  the  executor  or  administrator  may  apply  by  petition 
to  the  surrogate  having  jurisdiction  of  the  settlement  of  the 
estate,  for  advice  and  direction  as  to  the  propriety,  price,  manner 
and  time  of  sale  thereof.  If  the  surrogate,  in  his  discretion, 
eiltertains  the  application,  notice  of  such  application  shall  be 
given  to  all  persons  interested  or  to  such  persons  as  the  surro- 
gate by  order  directs  to  have  notice,  in  such  manner  as  the 
surrogate  shall  prescribe.  The  surrogate  shall  inquire  into  the 
facts  and  circumstances  and  may  hear  the  opinions  of  witnesses 
as  to  the  value  of  such  property  and  as  to  the  best  manner  and 
time  of  Sale  thereof,  and  may  give  such  advice  and  direction 
as  shall  seem  to  him  for  the  best  interest  of  the  parties.  A 
substantial  compliance  with  the  authorization  so  given  shall  re- 
lieve the  said  executor  or  administrator  from  any  charge  or  ob- 
jection that  the  said  estate  or  persons  interested  suffered  a  loss 
on  account  of  the  time  or  manner  of  sale  or  the  price  realized. 

Added  by  L.  1914,  ch.  44«1,  in  effect  Sept.  1,  1914. 

I  2886.    [Added,  J.014.]     Froceedlnv  to  compel  paya&emt  of 
funeral  expenses. 

Every  executor  or  administrator  shall  pay,  out  of  the  first 
moneys  received,  the  reasonable  funeral  expenses  of  decedent, 
and  the  same  shall  be  preferred  to  all  debts  and  claims  against 
the  deceased.  If  the  same  be  not  paid  within  sixty  days  after 
the  grant  of  letters  testamentary  or  of  administration,  the  person 
having  a  claim  for  such  funeral  expenses  may  present  to  the 
surrogate's  court  a  petition  praying  that  the  executor  or  admin- 
istrator may  be  cited  to  show  cause  why  he  should  not  be  re- 
quired to  make  such  payment.  If  upon  the  return  of  the  citation 
it  shall  appear  that  the  executor  or  administrator  has  received 
moneys  belonging  to  the  estate  which  are  applicable  to  the  pay- 
ment of  the  claims  for  funeral  expenses,  and  that  the  exe<.*utor 
or  administrator  admits  the  validity  of  the  claim  or  claims  and 
the  reasonableness  of  the  amount  thereof,  the  surrogate  shall 
make  an  order  directing  the  payment  of  the  same,  or  of  such 
part  thereof  as  he  jiiay  specify,  within  ten  days  thereafter.  If 
the  executor  or  administrator  files  an  answer  setting  forth  the 
facts,  and  therein  disputes  the  validity  of  the  claim  or  claims, 
or  the  reasonableness  of  the  amounts  thereof,  the  surrogate  shall 
direct  that  the  claim  or  claims  so  disputed  be  heard  upon  the 
judicial  settlement  of  the  accounts  of  such  executor  or  adminis- 
trator. If  it  shall  appear  that  no  money  has  come  into  the 
hands  of  the  executor  or  administrator  the  proceeding  shall  be 
dismissed  without  costs  and  without  prejudice  to  a  further  ap- 
plication or  applications  showing  that  since  such  dismissal  the 
executor  or  administrator  has  received  money  belonging  to  the 
estate.  At  an>  time  after  three  months  from  the  date  of  the 
former  order,  if  no  answer  was  filed  disputing  such  claim,  a 
further  application  may  be  made  by  petition  stating  the  facts 
upon  which  the  belief  of  the  petitioner  that  there  are  moneys  in 
the  hands  of  such  executor  or  administrator  applicable  to  the 
payment  of  his  claim,  is  based.  Upon  such  further  application 
the  issuance  of  the  citation  shall  be  in  the  discretion  of  the 
surrogate.  If  upon  any  accounting  it  shall  appear  that  an 
executor  or  admniistrator  has  failed  to  pay  a  claim  for  funeral 
expenses,  the  amount  of  which  has  been  fixed  and  determined 
by  the  surrogate,  as  above  set  forth,  or  upon  such  accounting, 
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he  shall  not  be  allowed  for  the  payment  of  any  debt  or  claim 
ai;aint<t  the  decedent  until  said  claim  has  been  discharged  in 
full;  but  such  claim  shall  not  be  paid  before  expenses  of  ad- 
ministration are  paid. 

Added  by  U  1914,  ch.  443,  In  effect  Sept.  1,  1914. 

i  2687.  [Added.  1014|  am>d»  1918.]  Proeeedlnff  to  eompel 
payment  of  debt,  leffacy  or  diatrlbutlTe  aliare,  or  dell\'ery 
off  property. 

Where  the  executcH*  or  administrator  has  not  begun  the  pub- 
lication of  the  notice  to  creditors  to  present  their  claims,  and 
three  months  have  elapsed  since  the  probate  of  the  will  or  grant 
of  letterK  of  administration,  or  where  such  publication  has  been 
completed,  any  creditor  of  the  deceased  having  a  claim  which 
has  not  been  rejected,  or  any  person  entitled  to  a  specific  bequest, 
or  to  a  legacy  or  other  pecuniary  provision  under  a  will  or  to  a 
diMtributive  share  of  an  estate,  may  present  to  the  surrngate*s 
court  a  petition  setting  forth  the  facts  and  praying  that  the 
executor  or  administrator  be  cited  to  show  cause  why  he  should 
not  pay  said  claim  or  pay  or  satisfy  such  bequest,  legacy  or 
distributive  share. 

Upon  the  return  of  such  citation  the  executor  or  administrator 
may  reject  such  claim,  or  show  good  and  sufficient  cause  why  he 
should  not  pay  such  claim,  or  pay  or  satisfy  such  bequest,  legacy 
or  distributive  share  in  whole'  or  in  part. 

The  surrogate  may  dismiss  such  petition,  or  direct  immediate 
payment  or  satisfaction  thereof  in  whole  or  in  part,  or  upon  re- 
ceiving a  bond  as  provided  in  section  2GS8  of  this  chapter. 

Added  by  L.  1014,  ch.  443;  ain*d  by  L.  1918,  ch.  121.  In  effect  Apr.  3, 
1918. 

i  2688.    [Am'd,  1803,  1814.]      Payment  of  leffaeles. 

No  legacy  shall  be  paid  by  an  executor,  or  administrator  with 
the  will  annexed,  before  the  completion  of  the  publication  of 
notice  to  creditors  if  such  notice  be  published,  or  if  none  be 
published  before  the  expiration  of  one  year  from  the  time  of 
granting  letters  testamentary  or  of  administration,  unless  directed 
by  the  will  or  by  a  decree  on  an  accounting  to  be  sooner  paid. 
Beiiuests  of  specific  articles  of  property,  other  than  securities 
representing  money,  may  be  delivered  at  any  time  in  the  discre- 
tion of  the  executor.  Whenever  a  legacy  is  directed  by  the  will 
to  be  sooner  paid,  or  specific  property  is  bequeathed,  the  executor 
or  administrator  may  require  a  bond,  with  two  sufficient  sureties, 
conditioned,  that  if  debts  against  the  deceased  duly  appear,  and 
there  are  not  other  assets  to  pay  the  same,  and  no  other  assets 
sufficient  to  pay  other  legacies,  then  the  legatees  will  refund  the 
legacy  so  paid,  or  the  value  of  the  articles  so  delivered,  with 
interest  thereon  or  such  ratable  portion  thereof  with  the  other 
legatees,  as  may  be  necessary  for  the  payment^  of  such  debts. 
and  the  proportional  parts  of  such  other  legacies,  if  there  be 
any.  and  the  costs  and  charges  incurred  by  reason  of  the  pay- 
ment to  such  legatee,  and  that  if  the  will,  under  which  such 
legacy  is  paid,  be  denied  probate  on  appeal  or  otherwise  that 
such  legatee  will  refund  the  whole  of  Kuch  legacy,  with  interest, 
to  the  executor  or  administrator  entitled  thereto. 

PornM»r  |  2721,  hh  amended  by  T..  I.«;n3.  ch.  686,  amended  and  renumbered 
by  L    1014.  ch.  443.  in  effect  Sept.  1.   1014. 

Orfginal  Source.—  Inserted  by  the  amendment  of  1803  as  a  subetitute  for 
B.  S.,  Pt.  2,  ch.  e,  tit.  3,  SS  43-45. 
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S  2689.  [Am'd,  1914]  Petition  to  compel  payment  of 
leiracy  or  delivery  of  property,  etc.,  by  a  teatan&entary 
trustee. 

Where  a  person  is  entitled,  by  the  terms  of  the  will,  to  the 
payment  of  money,  or  the  delivery  of  personal  property,  by  a 
testamentary  trustee,  he  may  present  to  the  surrogate's  court  a 
petition,  setting  forth  the  facts  which  entitle  him  to  the  pay- 
ment or  delivers',  and  praying  for  a  decree,  directing  payment 
or  delivery  accordingly;  and  that  the  testamentary  trustee  and 
all  other  persons  whose  rights  or  uiterests  would  be  affected  by 
the  decree  may  be  cited  to  show  cause,  why  such  a  decree  should 
not  be  made.  If  thp  petitioner  is  so  entitled,  only  upon  the 
happening  of  a  contingency,  or  after  the  expiration  of  a  certain 
time,  he  must  show  in  his  petition,  that  his  right  to  the  money 
or  other  property   has   become  absolute. 

Former    f   2804,    amended   and    renumbered  by  L.    1914,    ch.    443,   in  effect 
Sept.    1.    I«14. 
Original  Source. —  New. 

§  2090.    [Am*d,    1914.]       Id.$    proceedlnflra    upon    return    of 
citation. 

I^pon  the  return  of  a  citation,  issued  as  prescribed  in  the  last 
section,  the  surrogate  must  hear  the  allegations  and  proofs  of 
the  parties,  and  must  make  such  a  decree  in  the  premises,  as 
justice  requires.  In  a  proper  case,  the  decree  may  require  the 
testamentary  trustee,  who  is  unable  to  deliver  personal  property 
to  which  the  petitioner  is  entitled,  to  pay  the  value  thereof. 

Former    S    2S0o,    amended   and    renumbered   by   L.    1914,    cli     443.    In   effect 
Sept.    1,    lit  1 4. 
Original  Source. —  New. 

§  24191.    [Am*d,  189H.  1914.]      Decree  for  advance  payment 
of  legracy,   et   cetera^  on   grlTlnflr  security. 

Whenever  a  person  who  will  be  entitled  to  the  payment  or  sat- 
isfaction of  any  testamentary  provision,  or  distributive  share, 
is  in  actual  need  of  the  same  or  of  some  part  thereof  for  his 
support  or  education,  he  may  present  to  the  surrogate's  court 
his  petition  setting  forth  the  facts,  and  thereuiwn,  in  the  dis- 
cretion of  the  surrogate,  a  citation  may  issue  to  the  executor, 
administrator  or  testamentary  trustee  to  show  cause  why  the 
prayer  of  the  potitiou  should  not  be  granted.  If  it  appears  on 
the  return  of  the  citation,  that  the  amount  of  money  and  the 
value  of  the  other  pi'operty  in  the  hands  of  the  respondent  ap- 
plicable to  the  payment  of  debts,  legacies  and  expenses,  exceeds, 
by  at  least  one-third  the  amount  of  all  known  debts  and  claims 
against  the  estate,  of  all  legacies  which  are  entitled  to  priority 
over  the  petitioner's  claim,  and  of  all  legacies  or  distributive 
shares  of  the  same  class;  and  that  the  payment  or  satisfaction  of 
any  testamentary  provision  or  distributive  share,  or  some  part 
thereof,  is  necessary  for  the  support  or  education  of  the  peti- 
tioner, whether  adult  or  infant,  or  of  his  family,  the  surrogate 
may,  in  his  disci-etion,  make  a  decree  directing  payment  or  sntis- 
fartiun  accordingly,  on  the  filing  of  a  bond,  as  provided  in  section 
2<j88  of  this  title. 

Former  S  27L'.'i.  hh  ainemltHi  by  L.   1803.   ch.  686,  amended  and  renumbered 
by   L.    n»14.   ch.    44;{,   In  effiM-t   Sept.    1,   1914. 

Orijjlnul  Kdurcp.  -  Formerly    |  2710,   which  was  derived   from   11.   S.,   pt.   2^ 
eh.  «,  tit.  3,   IS  S2,  8.]. 
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§    2002.    r Added,  1014.]      Payment  off  espenneii  Inenrred  by 
i*e]»r««eiftfatlve. 

An  executor,  ndministrator,  guardian  or  testamentary  trustee 
may  pay  from  the  funds  or  estate  in  his  hands,  from  time  to 
time,  as  shall  be  necessary,  ^his  legal  and  proper  expenses  of 
administration  necessarily  incurred  by  him,  inchiding  the  rea- 
sonable expense  of  obtaining  and  continuing  his  bond  and  the 
reasonable  counsel  fees  necessarily  incurred  in  the  administration 
of  the  estate.  Such  expenses  and  disbnrsements  shall  be  set 
forth   in  his  account  when  filed,  and  settled  hy  the  surrogate. 

Added  bj  L.   1914,  ch.  448.   In  effect  Sept.   1.   1014.  ' 

S   2II9A.    (Added,  1014.]      Povrer  and   duty  of  exeeator  be- 
fore   probate. 

An  executor  named  in  a  will  has  no  power  to  dispose  of  any 
part  of  the  estate  of  the  testator  before  letters  testamentary 
are  granted,  except  to  pay  funeral  charges,  nor  to  interfere  with 
such  estate  in  any  manner  further  than  is  necessary  for  its 
preservation. 

Adde<l  hj  L.    1914,  ch.  443,   In  effect  Sept.   1,   1914. 

0   2BOa4.    [Added,  1914.]      i*ower  to  nell,  mortaraare  or  lease 
«1  estate  may  be  executed  by  quallfytnjir  exeeatora. 


Where  any  power  to  sell,  mortgage  or  lease  real  estate  or  any 
interest  therein,  is  given  to  executors  as  such,  or  as  trustees,  or 
ns  executors  and  trustech.  and  an?  of  such  persons  named  as 
executors  shall  neglect  to  qualify,  then  all  sales,  mortgages  and 
leases  under  said  power  made  by  the  executors  who  shall  qualify 
shall  be  equally  valid  as  if  the  other  executors  or  trustees  had 
joined  in  such  sale. 

Added  by  L.   1914,  ob.  443,  In  effect  Sept.  1,  1914. 

I  2fl»3.    [Added,  .1»14.1      vidniinlMtratorn  with  tbe  will  an- 
nexed i  rifchts,  lio^verM  aud  diitleN. 

Where  letters  of  administration  with  the  will  annexed  are 
granted,  the  will  of  the  deceased  shall  be  observed  and  per- 
formed; iind  the  administrators  with  such  will  have  the  rights 
and  powers,  and  are  subject  to  the  same  duties,  as  if  they  had 
been  named  as  executors  in  the  will. 

Where  power  to  mortgage,  lease  or  sell  real  estate  is  given 
by  a  will  to  an  executor  or  -trustee,  an  administrator  with  the 
will  annexed  or  a  successor  trustee  may  execute  such  power  in 
any  case  where  the  original  executor  or  trustee  could  execute  the 
same,  unless  contrary  to  the  express  provisions  of  the  will. 

Added  by  L.   1914,   cli.  443,   In  effect  Sept.   1.   1914. 

I  SS696.  [Added,  1914.]  Po^ver  to  neli,  inortsaKe  or  leane 
real  entate  may  be  executed  by  quallfylnir  traisteea  or  unv- 
eesBom. 

Where  any  power  to  sell,  mortgage  or  lease  real  estate  or  any 
Intel A*t  therein,  are*  given  to  trustees,  and  any  of  such  pcrsiins 
named  ns  trustees  shall  neglect  to  qualify,  then  all  sales,  niort- 
pagcs  and  leases  under  said  power  made  by  the  trustee  or  trustees 

*  Ho  in  orlglnitl. 
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who  shall  qualify  shall  be  equally  yalid  aa  if  the  other  trustees 
had  joined  in  such  sale.  Where  a  successor  trustee  has  been 
appointed  by  the  court,  or  is  named  in  a  will,  he  shall  haTe  the 
same  power  as  to  such  real  estate  as  the  trustee  or  trustees  had 
who  were  named  in  the  will,  unless  the  exercise  of  such  power 
would  be  contrary  to  the  express  provision  of  the  wilL 

Added  by  U   1914,  cli.  443,   In  effect  Sept.  1,  1914. 

I  26l>7.  [Added,  1914.]  ConT'eF«Boe  of  real  propertT  ^T 
execntor  or  administrator  to  holder  of  contract  of  mmM.^ 
made    by   a    decedent. 

Where  a  decedent  dies  seized  of  lands  after  he  has  made  a 
contract  for  the  conveyance  thereof,  his  executor  or  administrator 
may  make  a  deed  reciting  said  contract  and  conveying  the  said 
lauds.  The  executor  or  administrator,  or  the  vendee,  his  heirs 
or  assigini,  may  file  a  petition  praying  for  the  confirmation  of  the 
act  of  the  executor  or  administrator  in  delivering  the  deed,  or 
for  A  decree  that  the  same  be  made  and  delivered  or  the  executor 
or  administrator  may  prav  for  the  like  relief  in  a  petition  for 
the  judicial  settlement  of  his  account.  In  either  case,  a  citation 
shall  issue  to  all  persons  interested^  and  the  court  shall  make 
such  decree  as  justice  requires.  A  deed  delivered  pursuant  to 
this  section,  upon  its  confirmation  by  such  decree,  shall  be 
effectual  to  convey  all  the  right,  title  and  interest  in  the  aaid 
lands  which  the  decedent  had  at  his  death. 

Added  by  L.   1914,  ch.  443,  In  effect  Sept.  1.  1914. 


§  2698.  [Am*d,  1914.]  Surrogate  may  direct  a«  to  can- 
tody,  where  co-execator*^  etc.,  diaasree. 

Where  two  or  more  co-executors  or  co-administrators  disagree, 
respecting  the  custody  of  money  or  other  property  of  the  estate; 
or  two  or  more  testamentary  trustees,  or  guardians  t>f  the  prop- 
erty disagree,  respecting  the  custody  of  money  or  other  property, 
belonging  to  a  fund  or  an  estate  which  is  committed  to  their 
joint  charge;  the  surrogate  may,  upon  the  petition  of  either 
of  them,  or  of  a  creditor  or  person  interested  in  the  estate, 
and  proof,  by  affidavit,  of  the  facts,  make  an  order,  requiring 
them  to  show  cause,  why  the  surrogate  should  not  give  directions 
in  the  premises.  Upon  the  return  of  the  order,  the  surrogate 
may,  in  his  discretion  make  an  order,  directing  that  any  property 
of  the  estate  or  fund  be  deposited  in  a  safe  place,  in  the  joint 
custody  of  the  executors,  administrators,  guardians,  or  testa- 
mentary trustees,  as  the  case  requires,  or  subject  to  their  joint 
order;  or  that  the  money  of  the  estate  be  deposited  in  a  specified 
safe  bank  or  trust  company,  to  their  joint  credit,  and  to  be  drawn 
out  upon  their  joint  order. 

Former   |   2602,   amended   and  renumbered  by  L.   1914,   ch.   448,   hi   effect 
Sept.    1,    1914. 
OrlirlDal  Source.—-  New. 

I  2699.  [Am'd,  1882,  1908,  1909,  1914.]  Money  paid  into 
court  and  •ecnrltie*  taken  |  bow  disposed  of. 

Where  a  statute  requires  the  payment  of  money  into,  or  the 
deposit  of  a  security  with  tho  surrogate's  court,  or  the  deposit  of 
a  security  for  the  payment  of  money  with  the  surrogate,  the 
sarae  must  be  paid  to  or  depcit'^d  with  the  county  treasurer  of 
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the  county  or  to  the  chamberlain  of  a  city,  to  the  credit  of  the 
beneficiary,  or  of  the  estate,  or  of  the  special  proceeding;  unless 
the  statute  contains  special  directions  for  another  disposition 
thereof.  Each  security  so  deposited  with  the  county  treasurer 
or  chamberlain  must  be  held  and  disposed  of  by  him,  subject  to 
the  direction  of  the  surrogate's  court;  except  that  he  must,  unless 
otherwise  so  directed,  collect  the  principal  and  interest  secured 
thereby.  All  money  collected  by  or  paid  to  the  county  treasurer, 
or  chamberlain  as  prescribed  by  this  section,  must  be  held,  man- 
Aged,  inyested  and  disposed  of  by  him,  in  like  manner  as  money 
paid  into  the  supreme  court  in  an  action  pending  therein.  The 
regulations  contained  in  the  general  rules  of  j^ractice  as  specified 
in  snbdirision  8  of  section  4  of  the  State  Finance  Law,  and  the 
provisions  of  title  third,  of  chapter  eighth  of  thVs  act,  apply  to 
money  paid  to  and  securities  deposited  with  the  county  treas- 
urer, or  chamberlain  as  prescribed  in  this  section;  «xcept  that 
the  surrogate's  court  exercises,  with  respect  thereto,  or  with 
respect  to  a  security,  in  which  any  of  the  money  has  bQ(>n  in- 
vested, or  upon  which  it  has  been  loaned,  the  power  and  authority 
conferred  upon  the  supreme  court  by  section  747  of  this  act. 

Fonn«r  |  2537,  as  Ameoded  by  L.  1888.  ch.  889;  L.  1908,  eta.  183.  and 
L.  1909,  ata.  8,  240,  amended  and  renambered  by  L.  1914,  ch.  443,  In  effect 
Sept.    1,    1914. 

Original  Source. —  New. 

9  8700.  [Added,  1014.]  Deposit  of  aeenritfea  may  be 
ordered  on  reToeatlon  of  lett«ra. 

When,  upon  the  revocation  of  the  letters  of.  an  executor,  ad- 
ministrator or  guardian,  or  the  remoTal  of  a  testamentary  trustee, 
a  decree  shall  be  made  in  which  such  executor,  administrator, 
HTuardian  or  testamentary  trustee  is  personally  charged  with  or 
directed  to  pay  a  sum  of  money  upon  a  finding  that  he  has  made 
an  unlawful  inyestment  or  disposition  of  the  estate  or  fund  in  his 
hands,  and  the  security  or  other  instrument  by  which  such  in- 
vestment or  disposition  is  evidenced,  or  the  property  in  the  pur- 
chase of  which  such  investment  or  disposition  has  been,  made, 
shall  not  be  a  part  of  the  assets  which  his  successor  may  be 
legally  required  to  receive,  the  decree  shall  direct  that  such 
security  or  other  instrument,  or  such  property,  if  practicably 
capable  of  delivery  under  such  direction,  be  forthwith  deposited 
with  a  safe  deposit  company,  authorized  by  law  to  do  business 
as  such,  in  such  manner  as  to  prevent  the  withdrawal  of  the 
same  except  upon  the  order  of  the  surrogate. 

Added  by  L.  1914,  ch.  443,  In  effect  Sept.  1,  1914. 
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ARTICLE  THIRD. 

4  pplying  rents  and  the  proceeds  of  mortgage,  lease  or  sate  of  real 
estate  to  the  payment  of  debts,  funetal  and  administration  ex- 
penses, and  charges  upon  real  estate;  sale  for  distribution  ««<i 
conveyance  in  confirmation  of  title. 

Sec.    2701.  When   rents  of  real  estate  maj  be  applied  in   tlie  aame  manner 
as  proceeds   ot   mortgage,   lease  or   sale. 

2702.  \Vb*t   property   subjtnjt   to  disposition   for   the  payment   of  debtis 

funeral  and  administration  expenses. 

2703.  ^''or  what  purposes  real  property  Is  subject  to  disposition. 
270'*  Sale  to  be  refused   If  bond  be  given. 

2r05.  When  and  how  real  property  may  be  mortgaged,  leased  or  »oM- 

2706.  Trial    and    determination    of    claims    and    ezpenaea;    aUtat«    of 

limitations. 

2707.  Order  to  mortgage,  lease  or  sell. 

2708.  Duty   of   executor  or   administrator   to  execute  order   after    fillnf 

bond. 

2709.  Order  to  be  executed  and  report  made. 

2710.  ExecutltMi   of  order  not  affected  by  death,   et   cetera. 

2711.  Executii*  of  the  order;  decree  of  Judicial  settlement;  conTeyance 

to  heirs. 

2712.  Allowance  on  bid   to  creditor  porchaalng. 

2713.  Provision    for    payment    of    undetermined    claims    and    debts    not 

yet   due. 

2714.  When  conreyanee  not  to  afPect  purchaser  or  mortgagee  from  beir 

et   cetera. 

2715.  Effect  of  c<Miveyance  of  decedent's  interest  under  contract, 
271(1.  Presumption    where    recortls    hare    been    removed, 

2717.  Right  of  life  tenant   to  be  considered   In   sale. 

2718.  Restitution   from   assets   subsequently   discovered. 

S   2701.    [Added.  1914.]     "Wheii  rents  of  real  property  mmy 
be  received  by  the  executor  or  adxuliiiatrator. 

An  executor  or  administrator  may  present  a  petition  to  tJie 
suiTogate's  court  praying  for  leave  to  cuter  into  possession  of 
real  property  left  by  his  decedent  and  to  manage  and  control  the 
sansft  and  receive  the  rents  thereof.  If  from  such  petition  it 
shall  appear  that  a  mortgage,  lease  or  sale  of  such  real  property 
will  be  necessary  unless  the  purposes  specified  in  section  2703 
of  this  title  be  otherwise  fulfilled,  a  citation  shall  issue  to  all 
known  persons  within  the  state  of  New  York  who  have  the  legal 
title  to  such  real  estate  by  descent  or  devise  to  show  cause  why 
the  prayer  of  the  petition  should  not  be  granted.  Upon  the 
return  of  the  citation  the  surrogate  may,  in  his  discretion,  irrant 
the  prayer  of  such'  petition  upon  such  terms  and  conditions  as 
justice  shall  require.  The  net  rents  so  collected  shall  b^  held 
by  the  executor  or  administrator  and  be  brought  into  court 
upon  the  judicial  settlement  of  the  account  of  such  executor  or 
administrator  and  there  disposed  of  as  provided  in  section  2711 
of  this  title  for  the  disposition  of  proceeds  of  mortgage,  lease 
or  sale  of  real  estate. 

Added  by  L.    1914,  ch.  443,   in  effect  Sept.   1,   1914. 
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f  2702.  [Added,  1914;  am'dy  1917,  1918.]  Real  propertr 
•nl»Jeet  to  dlapoaltlOB  for  tlie  natUfactloit  of  charffes 
«smlnst  the  same  and  for  dtatrlbatlon.  The  real  property, 
or  interest  in  real  property,  of  which  a  decedent  died  seized) 
may  be  disposed  of  as  prescribed  in  this  title;  except  where  it  is 
exempted  from  levy  and  sale  by  virtue  of  an  execution  as  pre- 
scribed in  title  second  of  chapter  thirteen  of  this  act,  or  where  it 
can  be  disposed  of  under  a  valid  power  contained  in  a  will  for 
the  purpose  of  which  the  same  might  be  disposed  of  under  this 
title. 

But  no  such  property,  or  interest  in  prooerty,  shall  be  mort- 
gaged, leased  or  sold  under  an  order  in  surrogate's  court  to  satisfy 
any  claim,  debt  or  demand,  unless  the  proceeding  therefor,  or 
the  proceeding  in  which  such  relief  is  asked,  shall  have  been 
commenced  within  eighteen  months  from  the  date  when  letters 
first  issued  to  an  executor  or  administrator,  provided,  however, 
that  in  the  event  of  the  death  or  removal  of  an  execuv>r  or  ad- 
ministrator during  the  pendency  of  the  proceeding,  the  rune  be- 
tween the  commencement  of  said  proceeding  and  tHe  commence- 
ment of  a  new  proceeding  by  or  against  his  successor  in  otK^e 
shall  not  be  deemed  a  part  of  the  time  limited  herein. 

Added  bv  L.  1914.  ch.  443;  am'd  by  L.  1917.  ch.  684:  L.  1918,  ch.  317, 
In  effe<*t  S^pt.   1.   1918. 

S  2708.  (Added,  1914.]  For  what  purposes  real  property 
±m  aabject  to  dlsppaltioii. 

The  real  property  specified  in  section  2702  of  this  title  may  be 
mortgaged,  leased  or  sold  for  any  or  all  of  the  following  pur* 
poees: 

1.  For  the  payment  of  the  debts  of  the  decedent,  including 
judgment  or  other  liens,  excepting  mortgage  liens,  existing 
thereon  at  the  time  of  his  death. 

2.  For  the  payment  of  his  funeral  expenses,  including  therein 
suitable  church  or  other  services,  a  burial  lot  and  a  headstone 
erected  thereon. 

3.  For  the  payment  of  the  reasonable  expenses  of  administra- 
tion as  allowed  by  the  surrogate. 

4.  Fbr  the  payment  of  anj'  transfer  tax  assessed  upon  the 
transfer  of  such  property. 

5.  For  the  payment  of  any  debt  or  legacy  charged  thereupon. 
No  mortgage,  lease  or  sale  shall  be  ordered  for  the  purpose  of 

any  of  the  foregoing  payments,  if  there  be  personal  property 
applicable  to  the  full  payment  and  discharge  thereof. 

Such  real  property  may  also  be  sold: 

H.  For  the  payment  and  distribution  of  their  respective  shares 
to  the  parties  entitled  thereto,  where  any  or  all  of  said  parties 
-are  infants,  proven  or  adjudged  incompetents,  absentees,  or  per- 
sons unknown,  whenever  in  his  discretion  the  surrogate  may  so 
direct. 

Added  by  L.   1914.   ch.  448.   in  effect  Sept.   1.   1914. 

i  2704.  [Ani'd,  1886,  1894,  1904,  1914.]  Sale  to  be  refnaed 
ft  bond  be  fflven. 

An  order  empowering  an  executor  or  administrator  to  mort- 
gage, lease  or  sell  shall  not  be  granted  if  any  of  the  persons 
interested  in  the  estate  or  property  execute  and  file  in  the  surro- 
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gate's  office  a  bond  in  8uch  sum  and  with  such  sureties  as  the 
surrogate  directs  and  approves,  conditioned  to  pay  all  the  chances 
against  the  same  proved  and  allowed  so  far  as  the  goods,  chat- 
tels, rights  and  credits  of  the  deceased  are  insufficient  therefor, 
within  such  time  as  the  surrogate  may  direct.  Bxcept  that  in  a 
proper  case  the  real  estate  may  be  sold  for  the.  purpose  of  dis- 
tribution of  the  proceeds  as  provided  in  subdivision  six  of  sec- 
tion 2703,  notwitnstanding  the  giving  of  such  bond. 

^Former  i   2765.   as   amended  by   L.   1885,   ch.   213;   L.    1804.   ch.   735.    and 
L.   1004,    cb.   750.   amended  and  renumbered   by   L.    1014.   ch.   443.   in   effect 
Sept.   1.   1914. 
Original  Source. —  New. 

8  2706.  [Adde^  1014|  am'd,  1018.]  Wlieii  and  how  real 
property   may  be  mortflrased*  leased  or  aold. 

At  any  tiiue  after  his  appointment  and  qualification  an  ex- 
ecutor or  administrator  may  apply  for  an  order  to  mortgage, 
lease  or  p<?n  the  real  property  of  the  decedent  for  any  of  the  pur- 
poses specified  in  section  twenty-seven  hundred  and  three  of  this 
act  ^y  presenting  a  verified  petition  setting  forth  facts  show- 
insr  that  the  personal  property  left  by  the  deceased  is  insufficient 
iw  the  payment  of  the  just  demands  and  charges  against  the 
same,  which  petition  shall  contain  a  schedule  of  the  funeral  ex- 
penses and  claims  presented  to  and  allowed  by  him,  and  upoD 
presentation  thereof  a  citation  shall  issue  to,  and  be  served  upon 
all  persons  interested  in  the  real  estate  of  such  decedent,  or  in 
any  question  raised  with  reference  to  the  mortgage,  lease  or  sale 
thereof;  and  upon  a  judicial  settlement  of  the  accounts  of  an 
executor  or  administrator,  any  party  to  the  proceeding  may 
allege  and  show  by  proof  such  facts  and  circumstances  as  are 
required  to  give  the  court  jurisdiction  to  order  the  mortgage, 
lease  or  sale  of  the  real  property  left  by  the  deceased  for  any  of 
the  reasons  specified  in  section  twenty-seven  hundred  and  three. 
The  petition  presented  by  the  executor  or  administrator  as  above 
provided,  or  the  petition  and  account  filed  in  the  proceeding  for 
judicial  settlement  shall  be  sufficient  proof  of  the  facts  therein 
stated  unless  an  issue  is  raised  as  to  any  of  such  statements. 
If  any  person  interested  in  such  real  estate,  or  in  any  question 
raised  with  reference  to  the  mortgage,  lease  or  sale  thereof,  is 
not  a  party  to  such  judicial  settlement,  the  surrogate,  before  pro- 
ceeding further  shall  cause  such  person  to  be  brought  in  by  sup- 
plemental citation. 

Added  by  L.  1914.  cb.  443;  am'd  by  L.  1918.  ch.  317.  In  effect  Seiyt.  1.  1918. 

5  2706.  [Added,  1914 1  am'd,  1918.1  Trial  and  detenataa- 
tlon  of  clalmii  and  expenses |  statnte  of  Umltatlona.     If  any 

claim,  demand,  charge,  or  expense  set  forth  in  such  petition  pre- 
sented prior  to  an  application  for  judicial  settlement,  or  set  forth 
in  the  account  or  presented  on  the  judicial  settlement  is  objected 
to  by  any  party  to  the  proceeding  whose  interest  will  be  affected 
by  its  allowance  or  disallowance,  such  claim,  demand,  charge  or 
expense  shall  be  determined,  notwithstanding  its  admission  or 
allowance  by  the  executor  or  administrator.  Where  a  defense 
arises  under  the  statute  of  limits tious  as  to  a  claim  so  admitted 
or  allowed  the  said  claim  shall  be  deemed  to  be  rejected  by  the 
executor  or  administrator  at  the  time  of  such  objection,  and  the 
time  between  the  prenentation  of  the  claim,  or  the  commencement 
of  au  action  where  the  claim  was  not  presented,  and  the  time  ot 
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such  objection  shall  not  be  a  part  of  the  time  limited  in  this  act 
for  commencing  an  action  thereon. 

A  judgment  recovered  against  the  executor  or  administrator 
upon  a  claim  against  decedent  shall  be  prima  facie  evidence  and 
proof  of  the  claim  against  the  real  property  of  decedent,  and  the 
burden  of  disproving  such  judgment  or  of  proving  that  the  claim 
upon  which  it  was  rendered  is  invalid,  or  tnat  the  judgment  was 
obtained  by  collusion,  shall  be  upon  the  party  disputing  or  object- 
ing to  the  same. 

Added  by  L.  1914.  ch.  443;  am'd  by  L.  1918.  ch.  317.  In  effect  Se|/t.  1.  1918. 

§  2707.  [Am'd,  1904,  1:911,  1914.]  Order  to  mortsaflref 
lease   or  aell. 

If  it  shall  appear  that  it  is  a  proper  case  for  the  disposition 
of  the  decedent's  real  estate,  as  provided  in  this  title,  on  account 
of  deficiency  of  personal  estate,  the  surrogate  shall  make  an 
order  reciting  the  determination  made,  the  amount  and  general 
nature  of  the  various  claims  and  demands  which  have  been 
admitted  or  proved,  a  description  of  the  property  to  be  disposed 
of,  and  directing  the  executor  or  Administrator  to  mortgage, 
lease  or  sell  the  whole  or  such  part  of-  the  real  property  or 
interest  therein,  as  the  surrogate  therein  directs. 

If  it  appears  that  one  or  more  distinct  parcels  of  which  the 
decedent  died  seized  has  been  devised  by  him  or  sold  by  his 
heirs  the  decree  must  provide  that  the  several  distinct  parcels  be 
sold  in  the  following  order: 

1.  Pronerty  which  descended  to  the  decedent's  heirs  and  which 
has  not  been  sold  by  them. 

2.  Property  so  descended  which  has  been  sold  by  them. 

3.  Property  which  has  been  devised  which  has  not  been  sold 
by  the  devisee. 

4.  Property  so  devised  which  has  been  sold  by  the  devisee. 
Where  an  order  is  made  directing  the  sale  of  the  property,  or 

interest,  for  distribution  only,  the  order  shall  fix  and  determine 
the  rights  and  interests  of  the  respective  parties  therein,  and  if 
a  person  entitled  to  an  estate  or  interest  in  the  property  sold  is 
made  a  party  as  a  person  unknown,  the  court  must  provide  for 
the  protection  of  his  rights,  as  far  as  may  be,  as  if  he  were 
known  and  had  appeared. 

The  proceeds  of  the  sale  of  any  real  property  sold  by  judg- 
ment of  another  court,  which  airects  said  proceeds  to  be  paid 
into  the  surrogate's  court  subject  to  its  order,  may  be  directed 
by  such  order  of  the  surrogate  to  be  paid  to  the  executor  or 
administrator  to  be  brought  into  the  account  on  such  judicial 
settlement  and  disposed  of  in  accordance  with  the  decree  made 
thereupon. 

After  making  the  order  for  mortgage,  lease  or  sale,  the  surro- 
gate shall  adjourn  the  judicial  settlement  to  await  the  proceed- 
ings taken  under  the  order. 

Former  |  2757.  as  amended  by  L.  1904.  ch.  750,  and  L.  1911.  ch.  4.^5. 
amended  and  rennmbered  by  L.   1914.  ch.  443.  In  effect  Sept.  1,  1914. 

Orirlnal  Source.—  Superseded  by  amendment  of  1904.  Formerly  part  of 
fl   2700-2763 

S  2798.  [AmM,  1894,  1904,  1914.1  Duty  of  executor  or  ad- 
mmlvtrator  to  execute   order  after  llllnar  bond. 

Before  proceeding  to  execute  the  order  directing  that  property 
be  mortgaged,  leased  or  sold  the  executor  or  administrator  must 
first  execute  and  file  with  the  surrogate  his  bond,  with  two  or 
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more  sureties,  to  the  people  of  the  state  in  a  penalty  fixed  bj 
the  surrogate,  conditioned  for  the  faithful  performance  of  the 
duties  imposed  upon  the  principal  by  the  order  and  for  the 
accounting  by  the  principal  for  all  moneys  received  by  him 
whenever  he  is  required  so  to  do  by  a  court  of  competent  juri*- 
dictiou;  unless  the  order  directs  that  the  proceeds  of  sale  or 
mortgage  be  paid  bv  the  purchaser  or  mortgagee  to  a  bank  or 
trust  company  to  the  credit  of  the  executor  or  administrator, 
subject  to  the  further  order  of  the  court. 

Former  %  2758.  as  ninended  by  L.  1894,  ch.  735.  and  L.  IIKM.  rh.  750. 
amended  and  renumbered  by  L.  1914,  ch.  443,  In  effect  Sept.  1.   1914. 

Original  Source.—  R.  S.,  pt.  2,  ch.  6.  tit.  4.  I  13.  All  of  this  section  wa^ 
changed  by  the  amendment  of  1904.  Formerly  contained.  In  part.  In  §1  276r>. 
2766. 

§  2709.  [Added,  1914.]  Order  to  be  executed  and  report 
made. 

The  executor  or  administrator  shall  thereupon  execute  the 
order,  subject  to  the  approval  of  the  court,  and  make  a  report 
of  his  proceedings  thereunder.  The  surrogate  may  confirm  or 
reject  the  mortgage,  lease  ^r  sale,  extend  tne  order  to  other  par- 
cels, or  require  a  re-e;cecution  of  the  order  upon  such  terms  and 
on  such  conditions  as  he  may  direct,  and  he  may  relieve  a^  pur- 
chaser from  his  purchase  in  a  case  where  he  might  be  so  reliered 
in  the  supreme  court,  on  such  terms  as  justice  shall  require. 
Added  by  I^.  1914,  ch.  443.  in  effect  Sept.  1.  1914. 

S  2710.  [Am'd,  1885,  1904,  1914.1  Execution  of  order  aot 
affected  by  death,  et  cetera. 

The  death,  removal,  or  disqualification,  before  the  complete 
execution  of  the  order,  of  all  the  executors  or  administrators 
does  not  suspend  or  affect  the  execution  thereof;  but  the  succes- 
sor of  the  person  who  has  died,  been  removed,  or  become  dis- 
qualified, must  proceed  to  complete  all  unfinished  matters,  as 
his  predecessors  might  have  completed  the  same;  and  he  must 
give  such  sei-urity  for  the  due  performance  of  his  duties  as  the 
surrogate  prescribes. 

Former  |  2700.  as  amended  by  L.  1885.  ch.  213.  and  L.  1904.  ch.  7S0. 
amended  and  renumbered  by   L.   1914.  ch.  443.   In  effect  Sept.   1.   1914. 

Original  Source. —  The  amendment  of  1904  inserted  former  i  2770  for  this 
section,    which  was  derived   from  L.    ISTiO.   ch.   162. 

S  2711.  (Added,  1911,  ani*d,  1917.1  ESxecntton  of  tbe  order; 
decree  of  Judicial   settlement}  conveyance   to   heirs. 

When  the  order  has  been  fully  executed,  the  executor  or 
administrator  shall  file,  on  or  before  the  adjourne<l  day  of  the 
judicial  settlement,  a  supplemental  account  setting  forth  his  pro- 
ceedings under  the  order,  the  amount  of  the  proceeds  of  the 
sale,  and  his  exp€»nses  incurred  thereunder.  The  surrogate  shall 
thereupon  continue  and  complete  such  judicial  settlement  and 
make  such  a  disposition  of  the  funds  in  the  hands  of  the  executor 
or  administrator  as^  justice  shall  require;  except  that  no  decree 
of  distribution  or  disposition  of  the  proceeds  shall  be  made  in  a 
proceeding  commenced  within  six  months  from  the  grant  of  let- 
tors,  until  the  time  for  the  presentation  of  claims  as  fixed  by 
n  notice  duly  published  has  expired,  or  one  year  has  expired  since 
letters  were  first  issued,  and  until  all  known  creditors  and  per- 
sons interested  who  are  not  parties  to  the  proceedings  hare 
been  brought  in  or  have  appeared. 
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Where  it  is  not  necessary  or  adyantageous  to  mortgage,  lease 
or  sell  the  real  property  of  the  deceased  or  of  the  estate,  the 
parties  interested  may  prove  upon  any  such  judicial  settlement 
i«rho  are  the  real  and  true  owners  of  any  property  devised  by 
said  will,  or  who  are  the  only  heirs-at-law  of  said  deceased  and 
entitled  to  succeed  to  his  real  estate,  and  thereupon  such  decree 
or  judicial  settlement  may  establish  the  rights  and  interests  of 
the  said  parties  and  direct  a  conveyance  to  them  by  such  executor 
or  administrator  according  to  their  respective  right>s,  in  confirma- 
tion of  their  title  thereto. 

Added  by  L.  1914,  ch.  443;  am'd  by  L.  1917,  ch.  684.  In  effect  Sept.  1.  1917. 

S  2712.  [Am'd,  1894,  1904.  1914.]  Allowance  on  bid  to 
creditor   pnrchaslnv* 

If,  upon  a  sale  for  any  purpose  other  than  the  distribution  of 
the  proceeds  to  tbe  parties  entitled  thereto,  a  creditor  of  the  de- 
cedent beccMnes  the  purchaser  of  any  of  the  deccMlent's  real  prop- 
erty, the  surrogate  may,  upon  his  application,  direct  the  amount 
of  his  claim  to  be  allowed,  in  the  first  instance,  upon  the  pur- 
chase price;  and  such  purchaser  shall  only  be  required  to  pay 
the  balance  at  the  time  of  the  sale.  But,  in  case  the  proceeds 
of  the  decedent's  real  property  shall  be  insufficient  to  satisfy 
the  cost  and  expenses  of  administration  and  the  debts  and 
funeral  expenses  of  the  decedent,  the  purchasing  creditor  shall 
be  allowed  and  credited,  upon  the  judicial  settlement  of  the 
accounts  of  the  executor  or  administrator,  only  the  amount  he 
may  be  entitled  to  receive  upon  his  claim  and  shall  then  pay 
the  difference  between  the  amount  originally  allowed  and  the 
amount  he  is  entitled  to  receive.  In  case  any  purchaser  has 
credit  on  his  bid  as  aforesaid,  no  deed  shall  be  delivered  to  him 
until  the  judicial  settlement  of  the  accounts  of  the  executor  or 
administrator  nor  until  he  shall  have  paid  the  entire  amount 
required  under  the  provisions  of  this  section. 

Former   f   2764,    as   amended   by   L.    1R94,    ch.    735.    and   L.    1904.    ch.   750. 
amended  and  renamt>ered  by  L.  1914.  ch.  443,   in  effect  Sept.   1,   1914. 
Ori^liuil  Source. —  New.     lOntirely  cbaniged  by  amendment  of  1904. 

§  2713.  [Added,  1914.1  ProviMton  for  payment  of  unde- 
termined clalma  and  debts  not  yet  dae. 

if  any  claim  remains  undetermined  at  the  making  of  the  decree, 
or  any  debt  is  not  yet  due  and  the  party  holding  the  same  does 
not  consent  to  its  present  payment,  the  decree  shall  direct  that 
sufficient  funds  be  retained  by  the  executor  or  administrator  to 
meet  any  such  claim  or  demand  when  determined,  or  when  pay- 
able, and  provide  for  the  distribution  of  any  surplus  of  the 
amount    so    retained. 

Added  by  L.  1914,  ch.  443.  In  effect  Sept.   1.  1914. 

9  2714.  #[Ani'd,  1914.]  When  conTeyance  not  to  affeet 
parefaaiier  or  mortiraipee  from  belr,  etc. 

A  conveyance  of  real  property,  made  pursuant  to  this  title, 
does  not  affect,  in  any  w^ay,  the  title  of  a  purchaser  or  mort- 
gagee, in  good  faith  and  for  value,  from  an  heir  or  devisee  of  the 
decedent,  unless  letters  testamentary  or  letters  of  administra- 
tion, upon  the  estate  of  the  decedent,  were  granted,  by  a  surro- 
gate's court  having  jurisdiction  to  grant  them,  upon  a  petition 
therefor,  presented  within  two  years  after  his  death. 

Former   f   2777.    amended    and   renumbered    by   I..    1914.    ch.    443.    In   effect 
Sept.   1.   1914. 
Orifclnal  Source.— L.  1S09.  ch.  84ri.     «   1.   n»  amended  hr  L.    tS7.^.   ch.   2\1. 
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§  2716.  [Am'd,  1014.1  Bffect  «f  con'reymnee  off  deecdemt*B 
Interest   under  eontract. 

A  conTeyance  of  the  decedent's  interest  in  all  the  real  prop- 
erty, held  by  him  under  a  contract  for  the  purchase  thereof, 
operates  as  an  assigrument  of  the  contract  to  the  purchaser:  and 
vests  in  him,  his  heirs  and  assinis,  all  the  right,  title  and  interest 
of  all  the  persons  entitled,  at  the  time  of  the  sale,  in  and  to  the 
decedent's  interest  in  the  real  property. 

A  conveyance  of  the  decedent's  interest  in  a  part  only  of  the 
real  property,  held  under  such  contract,  transfers  to  the  pur- 
chaser all  the  decedent's  right,  title  and  interest  m  and  to  the 
Eart  so  sold;  and  all  rights,  which  would  be  acquired  thereto, 
y  the  executor  or  administrator,  or  by  any  person  entitled,  at 
the  time  of  the  sale,  to  the  interest  of  the  decedent  therein,  by 
perfecting  the  title  to  the  property  contracted  for,  pursuant  to 
the  contract.  Upon  fully  complying  with  the  contract,  the  pur- 
chaser has  the  same  right  to  enforce  performance  thereof,  with 
respect  to  the  part  conveyed  to  him;  and  the  executor  or  admin- 
istrator, or  his  assignee,  }ias  the  same  right  to  enforce  perform- 
ance, with  respect  to  the  residue,  as  the  decedent  would  have 
had,  if  he  were  living.  Any  title  acquired  by  the  executor  or 
administrator,  or  his  assignee,  with  respect  to  the  part  not  sold, 
must  be  held  in  trust  for  the  use  of  the  persons  entitled  to  the 
decedent's  interest;  subject  to  the  dower  of  the  widow,  if  any. 

Fonner  U  2782  and  2783.  amended  and  renumbend  by  L.  1914.  ch.  443. 
in  effect  Sept.   1.   1914. 

OrUrlnal  Source  of  f  2782.—  R.  8..  pt.  2.  cb.  6.  tit.  4.  I  69.  Sectloa  2783 
was  derived  from  R.  S..  pt.  2,  cb.  6,  tit.  4.   if  74,  75. 

S  2716.  [Am'd,  1014.1  Presnmptlon  'where  records  hare 
been  removed. 

Where  the  records  of  the  surrogate's  court  have  been  hereto- 
fore, or  are  hereafter  removed  from  one  place  to  another,  in 
either  tne  same  or  another  county  or  the  records  of  such  pro- 
ceeding have  been  lost  or  destroyed  and  twenty-five  years  have 
elapsed  after  a  sale  or  other  disposition  of  real  property,  or  of  an 
interest  in  real  property,  as  prescribed  in  this  title,  the  due  ap- 
pointment of  a  guardian  for  each  infant  party  to  the  special  pnh 
ceeding  must  be -presumed,  and  can  be  disproved  only  by  affirma- 
tive record  evidence  to  the  contrary. 

Former  f  2785,  amended  and  renumbered  b7  tt.  1914,  ch.  443.  In  elTert 
Sept.  1.  1914. 

Original  Source.— L.  1860,  ch.  82,  ff  1-3:  L.  1880.  ch.  200:  L*.  ISTS.  ck. 
92;   L.   1878,  ch.  129. 

{  2717.  [Am>d,  1904,  1905,  1914.]  RIffht  of  life  tennnt 
to  be  considered  In  sale. 

Where  any  party  to  the  proceeding  has  an  existing  or  Inchoate 
right  of  dower,  or  where  any  party  to  the  proceeding  has  a 
tenancy  by  curtesy,  or  an  estate  for  life  or  for  year^  in  the  real 
estate  directed  to  be  sold,  the  court  must  determine  whether 
the  interests  of  all  the  parties  will  be  better  protected,  or  a 
more  advantageous  sale  can  be  made  of  such  real  estate  by 
including  the  sale  of  such  right  or  interest;  and  if  the  court  shall 
so  determine  there  may  be  included  in  the  order  a  direction  that 
such  right  or  interest  be  solu;  ana  the  purchaser,  his  heirs  and 
assigns,  shall  hold  the  property  free  and  discharged  from  any 
claim  by  virtue  of  that  right.  The  regulations  and  provisions  of 
article  two  title  one  o»  chapter  fourteen  of  this  act,  prescrib- 
ing the  rules  of  practice  in  relation  to  the  right  of  dower,  curtesy 

734 


k^ 


^ 


c.  18,  t.  4,  a.  3  PAYMENT  OF  DEBTS.  ^  2718 

and  €»sttttes  for  life,  or  for  years  iu  actions  for  the  partition  of 
real  ostate.  s<>  far  as  the  same  may  be  appiii-able,  shall  jrovern 
aii<l  control  the  disposition  of  moneys  realized  on  such  sale 
wnicli  shall  helong  to  the  owner  of  said  ri^ht  of  dower,  or  tenant 
for  life,  or  for  years. 

Fonn«r  f  :28(iO.  an  re|iea1«<l  by  L.  l(X>i.  ch.  7riO,  and  iDsertcd  by  L.  11105. 
r-h.  430,  ain(*iided  and  renumbered  by  L.  llUt,  eh.  4i'A,  In  olTwt  «(M)t.  1. 
1914. 

S    2T18.     [Am'd,      ItiMt,      UH}4,     1014.]        Rent itiit Ion      from 
AMM^tii    nobfieqaently    dlM<*overed. 

Where  a  deeree  has  been  made  for  the  nppU''ation  of  the 
proceeils  of  real  property  as  prescribed  in  this  title,  and  assets, 
which  shoidd  have  been  applied  thereto,  are  afltM'WHrd  dis- 
covered; or,  for  any  other  reason,  money  or  other  personal  prop- 
erty of  the  decedent,  which  should  have  been  applied  thereto, 
afterward  comes  to  the  hands  of  the  executor,  administrator, 
lepatee  or  next  of  kin.  the  heir,  devisee,  or  other  pers«»n  aj:- 
prieved  may  maintain  an  action  to  procure  reimbursement  there- 
from. 

Fcn-mer   {   2H01.    as   amended   by   L.    1R94,    ch.    T.T..    anil   L.    IWH.    <'b.    7.V). 
amemlpd  aud  renumberpd  by  L.   1914,  eh.  44u.   In  effect  Sept.   1,  1914. 
OrlKinvl   Source. —  New, 
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TITLE  V. 

Accounting  and  Judicial  settlement;  effect  and  contentt  of 
decree  on  Judicial  settlement;  costs,  their  amount*  aUowaaoe 
and  payment;  fees  of  appraisers,  referees.  Jurors  and  wit- 
nesses; commissions  and  allowances;  appeals,  how  and  to 
\ihat  court  taken;  undertaJdngs  and  stay  of  execution; 
r\t>bate  of  heirship;  definitions  and  application  of  other 
sections. 

Article     I.  Accounting  by  recording  settlement  or  filing  aocoant;  Interm^lAtv. 
oompulmjry    and     volantary    Judicial     iiettl<*inent.       Decree     foe 
payment  and  diPtributlon  and  delirery  of  priperty. 
II.  Costs  in  special  proceedings,  when  and  how  payable:  aecuiity  foe 
costs.      CoinpiuiKation    of    special   guardian,    fees    of    appralarrs. 
referooB,    Juroni    and    witness.      Commissions    and    compensatioa 
of  executors,   administrators,   guardians  and   testamentary    tms- 
tees. 
III.  Jkppeal.    when,   how  and   to  what  court  taken,   and   power  of  a^ 
pellate   court.     Undertaking  to  perfect  appeal  and  stay   ezeca 
tion. 
IV.  Probate  of  heirship.     Definitions,   and  applleatioo  of  otker 
tions   to  this  chapter. 


article:  first. 

■ 

Accounting  by  recording  setilement  or  fiUng  account;  tnier- 
mediate,  compuhory  and  iH)luntary  judicial  settlement;  decree 
for  payment  and  distribution,  and  delivery  of  property. 

See.    2710.   Recording   InHtrumonts   xettllng   estates   in   part   or   in    whole. 

2720.  Judicial   settlement    where    recovery    has    been    had    In    nesllgeoca 

action. 

2721.  Filing  Intermediate  acctmnt   vuluntsrlly  or  by  order. 

2722.  ProcetKilngs  where  account  is  filed  pursuant  to  order. 

2723.  Voluntary   intermediate   Judicial   settlement  of   the  aecountx   of  an 

executor,    administrator,    guardian    or    testamentary    trustee. 

2724.  Compulsory    Intermediate    judicial    settlement    of    the    accounts   of 

a  flfuardlan   or  testamentary  trustee. 

2725.  Accounting  by  executor,  ot  cetera,  of  deceased  executors,  et  cetera, 

2726.  When  surn>gate\s  court  may  require  judicial  settlement  of  accoont. 

2727.  Compulsory   Judicial   settlement;    who   may    petition. 

2728.  Compulsory    Judicial    settlement ;    citation ;    order  .  to   accoiut   aad 

proceedings   thereon. 

2729.  Voluntary   Judicial   settlement. 

2730.  Voluntary    Judicial    settlement;    dtatiOQ. 
27;U.  rrocee<lingH   on    return   of  citation. 
27.t2.   AflldaTit   to   account. 

27.'i:{.  Accounting  for  profit  and  loss. 

2734.  E*ro|)erty    of   an    estate   or    trust   to   be   delirered   npon   cfder   of 

the    court. 

27.15.  r)e<Tee  for   payment  and  distribution. 

2736.  Idem;  when  specific  property  may  be  dellTered. 

2737.  Idem ;  when  money  may  be  retained. 

2738.  Adjustment  of  advancements. 
2730.  Idem ;   share  of  Infant. 

2740.  Legacy,    et    cetera,    to   unknown    peraon    to   b«    paid    into   Stat* 

treasury. 

2741.  When   legacy,    et  cetera,    to  be  paid   to  county  treaaurer. 
S742.  Effect  of  Judicial   settlement  of  account;   decree. 
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S   2719.    r Added,  1906,  1914].     Recording  Inatriimeitta  set- 
tlinv  accoamta  in  part  or  in  i^vbole. 

Therf^  may  be  recorded  in  the  surrogate's  ofDce  any  instrument 
settlinur  an  account  in  whole  or  in  part,  executed  by  one  or  more 
executors,  administrators,  testamentary  trustees,  or  guardians, 
and  one  or  more  legatees,  devisees,  distributees,  creditors  or 
wards  who  hare  attained  full  age.  Every  such  instrument  to 
be  recorded  shall  be  acknowledged,  or  proved,  and  duly  certified: 
nnd  thp  record  thereof,  or  a  certified  copy  of  such  record,  shall 
be  presumptive  evidence  of  the  contents  of  such  instrument  and 
its  due  execution. 

Former  i  2502,  afi  repealed  by  L.  1884,  ch.  530.  and  inserted  by  L.  1006, 
cb.  350,  amended  and  renumbered  by  L.  1914,  ch.  443,  in  effect  Sept.  1,  1914. 

§  2720.  [Added,  1914.]  Judicial  ■ettlement  ^here  recoT'- 
erjr  lian  be«n  had  in  neffliflrence  action. 

Where  limited  letters  testamentary  or  of  administration  have 
been  granted  for  the  prosecution  of  a  cause  of  action,  and  a 
judgment  or  compromise  thereof  has  been  obtained  and  the  pro- 
ceeds are  ready  to  be  paid  over;  and  where  such  recovery  is  not 
a  part  of  the  estate  of  the  deceased  but  goes  by  special  provision 
of  law  to  designated  persons  or  classes  of  persons;  such  executor 
or  administrator  may  at  any  time  file  a  petition  for  the  judicial 
settlement  of  his  account  relating  to  such  fund,  and  upon  the 
return  of  a  citation  or  upon  the  waiver  of  all  the  parties  inter- 
ested, if  of  full  age  and  competent,  the  surrogate  may  take  and 
settle  such  account,  and  direct  payment  to  the  parties  entitled 
according  to  their  respective  rights  and  interests;  and  upon  filing 
receipts  for  such  payments  the  party  paying  the  money  and  such 
executor  or  administrator  shall  be  discharged  from  all  further 
liability  as  to  such  cause  of  action  and  such  fund.  Where  such 
recovery  has  been  had  and  the  amount  thereof  paid  to  the 
executor  or  administrator,  he  may  in  like  manner  have  a  judicial 
settlement  of  his  account  relating  to  such  fund,  at  any  time, 
and  a  decree  made  discharging  him  from  further  liability  con- 
cerning the  same. 

Added  by  L.  1914,  ch.  443,  In  effect  Sept  1,  1914. 

§  2721.  [Added,  1914.]  Filinflr  intermediate  account 
-rolnntarily  or  hy  order. 

An  executor,  administrator,  guardian  or  testamentary  trustee 
may  at  any  time  voluntarily  file  in  the  surrogate's  office  an  inter- 
mediate account,  and  the  vouchers  in  support  of  the  same.  He 
may  be  required  to  file  such  account  at  any  time,  in  the  discre- 
tion of  the  surrogate,  by  an  order  made  upon  the  petition  of  any 
person  interested,  or  by  direction  of  the  surrogate.  He  maj'  be 
required  to  attend  and  be  examined  under  oath  touching  his 
receipts  and  disbursements  or  touching  any  other  matter  relating 
to  his  administration  of  the  estate,  or  fund,  and  in  the  case  of 
an  executor  or  administrator  as  to  any  act  done  by  him  under 
color  of  his  letters,  or  after  decedent's  death  and  before  letters 
were  issued,  or  touching  any  personal  property  owned  or  held 
by  decedent  at  the  time  of  his  death. 

Added  by  L.   1914,   ch.  443,  in  effect  Sept.  1,  1914.     See  former  {  2725. 
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I  2722.    [Added,    1814.]       Proceedlnca    inhere    acooHMt    la 
filed  pursuant  to  order. 

On  the  return  of  the  order,  where  one  l»  made  as  prescribed 
in  the  fore^roing  section  of  this  article,  if  the  respondent  fails 
either  to  file  his  account,  appear,  or  to  show  good  cause  to  the 
<ontrary,  or  to  present  in  a  proper  case,  a  petition  as  prescribed 
in  section  2729,  an  order  must  be  made,  directing  him  to  account 
within  such  a  time,  udJ  in  such  a  manner  as  the  surrogate  pre- 
scribes. nnJ  to  attend,  from  time  to  time,  before  the  surrogate, 
for  that  purp(»Be.  If  it  appears  that  the  account  can  be  then 
judicially  s;<?ttled  a  supplemental  citation  may  be  issued  directed 
to  the  persons  who  must  be  cited  on  a  iwtition  for  a  judicial 
settlement  of  his  account.  The  pendency  of  a  proceeding  against 
the  respondent  to  compel  him  to  account  does  not  preclude  him 
from  presenting  a  petition  as  prescribed  in  section  2729.  If  sucli 
petition  is  presented  at  or  before  the  return  day  of  the  order, 
the  citation  issued  thereon  need  not  be  directed  to  petitioner  in 
the  special  proceeding  pending  against  him  and  the  two  pro- 
ceedings must  be  consolidated.  When  such  account  is  filed  in 
connection  with  a  proceeding  then  pending  any  party,  ma^  con- 
test the  account  as  to  any  matter  affecting  his  interest,  and 
the  decree  or  other  determination  made  shall  go  to  the  extent 
only  of  determining  the  question  or  questions  necessary  to  be 
decided  in  order  to  grant  or  deny  the  relief  asked  for  in  the 
special  proceeding  in  which  the  account  was  ordered  to  be  filed. 
Where  the  accounting  is  made  a  judicial  settlement  by  the  issu- 
ing of  a  supplemental  citation  or  the  filing  of  a  petition  as  abore 
provided,  the  same  proceeding  shall  be  had  as  on  a  judicial 
settlement. 

Added  by  L.   1014,  ch.  448,  in  effect  Sept.   1.  1914. 

f  2728.  [Added,  1914.]  Voluntary  Intermediate  Judicial 
settlement  of  the  account  of  an  executor,  adntlniatratort 
Suardlan  or  testamentary  trustee. 

An  executor,  administrator,  guardian  or  testamentary  trustee 
may,  at  any  time  after  one  year  has  expired  since  letters  were 
issued  to  him,  or  he  was  appointed  and  qualified,  and  not  oftener 
than  annually  thereafter,  file  in  the  surrogate's  court  haTing 
jurisdiction  an  intermediate  account  and  a  petition  for  its  Judi- 
cial settlement. 

If  the  surrogate  entertain  such  application,  a  citation  shall 
issue  to  all  persons  who  would  be  required  to  be  cited  upon  a 
voluntary  final  judicial  settlement  of  such  account,  and  the  same 
proceeding  shall  be  had  and  with  like  effect,  so  far  as  the  settle- 
ment of  such  account  is  concerned,  as  though  such  proceeding 
were  a  final  judicial  settlement. 

Added  by  L.  1014,   ch.  443,   In  effect  Sept.   1,   1914.     See  former  |  2802. 

I  2724.  [Added,  1014.]  Compulnory  Intermediate  ludlclal 
settlement  of  the  account  of  a  Kuardlan  or  testamentary 
trustee. 

The  surrogate  of  his  own  motion,  or  upon  the  petition  of  any 
person  interested  in  the  fund  held  by  a  guardian  or  testamentary 
trnstoe.  may  by  order  direct  sych  guardian  or  testamentary 
trustee  to  make  and  settle  an  intermediate  account  of  his  pro- 
ceedings.    The  proceedings   upon  the  return   of  the   order  shall 
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he  the  same  as  though  the  renpondent  had  filed  his  petition  for 
a  voluntary  intermediate  judicial  settlement  as  provided  in  section 
2723  of  this  title,  and  the  decree  entered  shall  have  the  same 
force  and  effect  as  if  made  in  such  proceeding. 

Added  by  L.   1914,   ch.  443,   In  effect  Sept.   1,   1914. 

I   272S.    [Am'dy   1901,   1914.]      Aeconntlnff  by   executor,   et 
«*etera«  of  deeeaned  exeeatorsy  et  cetera. 

Where  an  executor,  administrator,  guardian  or  testamentary 
trustee  dies,  the  surrogate's  court  has  the  same  jurisdiction,  upon 
th€»  petition  of  any  jiersou  who  would  be  required  to  be  citetl 
iipon  a  voluntary  judicial  settlement  of  his  account  to  compel  the 
executor  or  administrator  of  the  decedent  to  account,  which  it 
would  have  against  the  decedent  if  his  letters  had  been  revoked, 
or  he  had  been  removed,  by  a  surrogate's  decree.  An  executor 
or  administrator  of  a  deceased  executor,  administrator,  guardian, 
or  testamentary  trustee  may  voluntarily  account  for  the  acts  and 
doings  of  the  decedent,  and  for  the  trust  property  which  had 
come  into  his  possession  or  into  the  possession  of  the  decedent. 
C>n  the  death  of  any  executor,  administrator,  guardian  or  testa- 
mentary triistiH*  while  an  accounting?  by  or' against  him,  as  such, 
IK  pending  before  a  surrogate's  court,  such  court  may  continue 
said  proi'eeding  where  his  executor,  administrator  or  successor 
has  voluntarily  made  himself  a  party  thereto  or  has  been  brought 
in  by  a  citation  to  show  en  use.  why  he  should  not  be  made  a 
party,  and  proc(»ed  with  such  accounting  and  determine  all  ques- 
tions and  grant  any  relief  that  the  surrogate  would  have  power 
to  determine  or  grant  in  case  such  decedent  had  not  died  or  in 
a  case  when»  the  executor  or  administrator  of  said  last  men- 
tioned decedent  had  voluntarily  petitioned  for  an  accounting  as 
provided  for  in  this  section.^  On  a  petition  filed  either  by  or 
against  an  exe<'Utor  or  administrator  of  a  deceased  executor, 
niUuiuistrator.  guardian  or  testamentary  trustee,  the  successor 
of  such  decedent,  his  executor  or  administrator,  and  all  persons 
who  wouM  be  neces.Mary  parties  to  a  pnx-eeding  comnien<*ed  by 
such  de<'edent  for  a  judicial  settlement  of  his  accounts  shall  be 
brought  in.  If  upon  su<'h  accounting,  the  surrogate  finds  that 
there  can  be  a  distribution,  in  whole  or  in  i>art,  to  the  parties 
entitled  thereto,  he  may  make  a  decree  accordingly,  and  he  may 
also  therein  direct  payment,  and  delivery,  by  the  accounting 
party,  upiui  such  terms  and  security  as  may  be  proper,  of  the 
balance,  if  any,  of  y^aid  estate  or  fund.  For  the  purpr)se  of 
su<-h  payment  and  distribution  the  accounting  party  shall  have 
all  the  powers  and  duties  of  the  deceased  representative,  trustee 
or  guardian. 

Former  f  2<K)a,  as  amended  bj  L.   1901,   cb.   324.   amended  and  renumbered 
by  L.    1914,   oh.  443.   lu  effect  Sept.   1,    1914. 
Orlgli  al  Sonree. —  New. 

§  27iee.    (Ani'd.  1HD3.  1014.]      IR^heii  snrrofrate*!!  conrt  mar 
reqalre  Indlcial  •ettlement  of  ac^coant. 

In  either  of  the  following  cases,  the  surrogate's  court  may, 
from  time  to  time,  compel  a  judicial  settlement  of  the  account 
of  an  executor,  administrator,  guardian  or  trustee: 

1.  In  the  case  of  an  executor  or  administrator. 
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a.  Where  fifteen  days  have  elapsed  after  the  time  in  which 
to  present  claims  has  expired,  or  one  year  has  expired  since 
letters  were  issued  to  him. 

b.  -Where  letters  issued  to  him  have  been  revoked,  or.  for  any 
other  reason,  his  powers  have  ceased. 

c.  Where  the  administrator  is  a  temporary  administrator. 

d.  Where  he  has  sold,  or  otherwise  disposed  of,  any  of  the 
decedent's  real  property,  or  the  rents,  profits  or  proceeds  thereof, 
pursuant  to  n  power  contained  in  the  decedent's  will,  or  au  order 
of  the  surrogate's  court»  and  fifteen  days  have  elapsed  after  th«> 
time  in  which  to  present  claims  has  expired,  or  one  year  has 
elapsed  since  letters  were  issued  to  him. 

2  In  the  case  of  a  guardian, 

a.  Where  the  ward  lias  attained  the  age  of  twenty-one  years, 
or  has  di«»d. 

b.  Where  the  guardian  is  a  guardian  in  socage,  or  the  guaidian 
of  the  infant's  person  only. 

c.  Where  letters  issued  to  him  have  been  revoked,  or  his  powers 
have  ceased. 

3  In  the  case  of  a  trustee, 

a.  Where  the  trustee  has  been  removed,  or  for  any  other  reason 
his  powers  have  cea')ied. 

b.  Where  the  trusts,  or  one  or  more  distinct  and  separate 
trusts,  ci*eated  by  the  terms  of  the  will,  have  been  executed,  or 
are  ready  to  be  executed;  so  that  the  persons  beneficially  inter- 
ested are,  by  the  terms  of  the  will,  or  by  operation  of  law, 
entitled  to  receive  any  money  or  other  personal  property  from 
the  trustee. 

Amended  by  U  1803,  ch.  686,  and  L.  1014,  ch.  443,  In  «>ffert  Sopt  1.  1014. 

Orliirlnal  Source. —  FornKT  $|  2724  inid  2T25  connolldated  bj-  tbe  ammd- 
ment  of  1803.  Section  2724  was  derived  from  R.  S.,  pt.  2.  ch.  6.  tit.  3. 
If  52.  68:  and  tit.  4.  f|  35  and  57;  L.  1837,  cb.  460.  i  36.  flnt  clacM>: 
L.  1865.  cb.  733,  |  1.  Section  2725  was  taken  from  R.  S..  pL  2.  cb.  6. 
tit.  4,   I  24,  laiit  clause. 


f  2727.    [Added,   1014.]      Compvlsory   Jodicial   aettleiiivBt; 
^▼ho  may  petition. 

A  petition  praying  for  the  judicial  settlement  of  the  accountst 
of  a  person  described  in  the  last  section,  and  that  such  persoii 
may  be  cited  to  show  cause  why  he  should  not  render  and 
settle  such  account  may  be  presented  in  a  case  prescribed  in  the 
last  section  as  follows: 

1.  Against  an  executor  or  administrator, 

a.  By  a  creditor  or  a  person  interested  in  the  estate  or  fund, 

b.  By  or  on  behalf  of  a  child  born  after  the  making  of  the 
will,  when  interested  in  the  estate. 

2-  Against  a  guardian, 

a.  By  the  ward  after  he  has  become  twenty-one  yearn  of  age. 

b.  By  the  executor  or  administrator  of  a  ward  who  has  diwl, 

c.  By  the  ward  or  a  dul.v  appointed  guardian  where  a  person 
has  been  acting  as  a  guardian  in  socage. 

3.  Against  a  testamentary  trustee, 

a.  By   any  person   beneficially   interested   in   the   execution   of 

any  of  the  trusts,  or  by  an.v  person  on  behalf  of  an  infant  no 

interested,  unleHS  his  account  has  been  judicially  settled  within 

one  year  preceding  the  application. 

In  any  case, 
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a.  By  a  surety  on  the  official  bond  of  the  person  required  to 
account,  or  the  legal  representative  of  such  a  surety. 

b.  By  the  successor,  or  by  the  remaining  executor,  adminis- 
trator, guardian  or  trustee,  where  a  representative,  guardian  or 
testamentary  trustee  has  been  removed  or  his  letters  revoked. 

c.  By  the  attorney-general  of  the  state  where  any  of  the  prop- 
erty or  fund  may  belong  to  the  state  of  New  York,  by  reason  of 
the  death  of  any  testator,  intestate,  or  person  interested  without 
leaving  known  heirs-at-Iaw  or  next  of  kin,  as  the  case  may  be, 
or  such  heirs-at-law  or  next  of  kin  are  unknown. 

Added  by  L.  1914.  cb.  443,  in  effect  Sept.  1.  1014.     See  former  |  2808. 

f  27X8.  [Am*d,  1808»  1901,  1»11,  1914.1  Compittoory  Jitdiolal 
settlement  I   cltatloni    order    to    aeeoniit    and    protoeedlass 


On  the  presentation  of  a  petition,  as  prescribed  in  the  last 
section,  a  citation  must  be  issued  accordingly,  and  on  the  return 
of  the  citation  if  the  person  cited  fails  either  to  appear,  or  to  file 
his  account,  or  to  show  ^ood  cause  to  the  contrary,  or  to  present 
in  a  proper  case,  a  petition  as  prescribed  in  the  next  section,  an 
order  must  be  made,  directing  him  to  account  within  aucn  a 
time,  and  in  such  a  manner  aH  tJie  surrogate  prescribes,  and  to 
attend,  from  time  to  time,  before  the  surrogate,  for  that  purpose. 
He  is  bound  by  such  an  order,  without  service  thereof.  If  it 
appears  that  there  is  a  surplus,  distributable  to  creditors  or  per- 
sons interested,  the  surrogate  may,  at  any  time,  issue  a  supple- 
mental citation,  directed  to  the  persons  who  must  b^  cited,  on 
the  petition  for  a  judicial  settlement  of  his  account.  The  pend- 
ency of  a  proceeding  against  an  executor,  administrator,  guard- 
ian or  trustee  to  compel  him  to  account  does  not  preclude  him 
from  presenting  a  petition  as  prescribed  in  the  next  section.  If 
sach  petition  be  presented  at  or  before  the  return  of  a  citation 
in.  and  as  prescribed  in  either  of  the  foregoing  sections  of  this 
title,  the  citation  issued  thereon  need  not  be  directed  to  petitioner 
in  the  special  proceeding  pending,  and  the  two  proceedings  must 
be  consolidated. 

Former  |  2727.  as  amended  by  U  1888,  cb.  686.  L.  1901,  cb.  408,  and 
It.  1911.  cb.  432,  amended  and  renumbered  by  Lu  1914,  cb.  443,  ia  effect 
Sept.  1,  1914. 

Original  Source. —  Former  f f  2726.  2727,  and  2728  connolidated  by  the 
amendment  of  180B.  Section  2726  was  tak«i  from  the  same  sources  as 
former  f  2724.  (See  note  to  section  2671.)  Section  2727  was  taken  from 
R.  S..  pt.  2,   cb.   6,   tit.  8.   S  53.   and  f  2728  from  |  60  of  tbe  same  Utle. 

f  2729.  (Added,  1914,  am'd,  1917.1  Voluntary  Judicial 
acttlemeni. 

In  either  of  the  following  cases  an  administrator,  executor, 
guardian  or  testamentary  trustee  ma^'  present  to  the  surrogate's 
court  his  account  and  a  petition  praymg  that  his  account  may  be 
judicially  settled  and  that  all  necessary  and  proper  parties  may 
be  cited  to  show  cau.«ie  why  such  settlement  should  not  be  had: 

1.  By  an  executor  or  administrator. 

a.  Where  the  time  for  presentation  of  claims  as  fixed  by  a 
notice  duly  piiblished  has  expired;  or  one  year  has  expired  since 
letters  were  issued  to  him  or  his  prpdece«;sor  in  office. 

b.  Where  letters  issued  to  the  petitioner  have  been  revoked. 

c.  The  surrogate  may,  in  his  discretion,  at  any  time  within 
six  months  after  letters  were  fir«!t  issued  upon  an  estate,  enter- 
tain an  application  by  an  execut--  cir  administrator  for  the  judicial 
settlement  of  his  account,  where  it  appears  from  the  petition  or 
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account  that  a  mortgage,  lease  or  sale  of  the  decedent*?  resi 
property  will  be  necessary  for  any  oi  the  purposes  specified  Id 
section  twenty-seven  hundred  and  three  of  this  act,  and  in  a  pro- 
ceeding so  commenced  the  citation  must  be  directed  generally  to 
all  unknown  creditors  of  the  deceased  as  well  as  to  those  known. 

2.  By  a  guardian. 

a.  Where  a  petition  for  a  compulsory  judicial  settlement  of 
his  accounts  may  be  presented  by  any  other  person. 

b.  Where  he  has  properly  used  and  expended  all  of  the  estate 
01  the  infant,  and  the  circumstances  are  such  that,  in  the  diii- 
cretion  of  the  surrogate,  it  is  proper  that  such  guardian  should 
be  discharf'ed. 

3.  By  a  testamentary  titastee. 

a.  Where  one  or  more  distinct. and  separate  trusts  created  by 
the  will,  have  been,  or  are  ready  to  be,  fully  executed. 

AddcNl  by  L.   1914.  ch.  443,  in  effect  Sept.  1,  1914.    Am'd   by    U    1917,    cfa. 
084.    in    effect    Sept.  1.    1917. 

S  2780.    (Added,     1914.]       Voluntary    Jvdieial     settleaBeBtt 
eltation. 

Upon  a  voluntary  judicial  settlement  of  the  account  of  an 
executor,  administrator,  guardian  or  testamentary  trustee  there 
must  be  cited: 

1.  All  creditors  or  persons  claiming  to  be  creditors  of  the  dece- 
dent, except  such  as  by  vouchers  filed  with  the  account  appear  t<» 
have  been  paid. 

2.  The  sureties  on  his  otticial  bond,  if  any. 

3.  All  co-execntors,  udministrators,  guardians  or  trustees  who 
do  not  join  in  the  petition. 

4.  The  successor,  if  a  successor  has  been  appointed,  in  a  case 
where  the  petitioner's  letters  have  been  revoked,  or  he  has  been 
removed,  and  if  no  succt'ssor  has  been  appointed,  all  the  persons 
interested  who  are  requiriMi  to  be  cited  by  this  section. 

5.  The  attorney-general  in  all  oases  where  the  decedent,  ward 
or  beneficiary  died  intestate  as  to  any  part  of  the  estate  or  fund 
leaving   no*  known   heir-at-law   or   next   of  kin. 

6.  The  wid(»w  or  husband,  if  any.  and  all  the  heirs-at-la\v 
where  the  decedent,  ward  or  beneficiary  died  intestate  a»  to  any 
real  property,  and  all  his  next  of  kin  where  he  died  intestate 
a.M  to  any  personal  proiMM-ty. 

7.  All  devisees,  all  trustees  of  any  trust  created  by  the  will, 
and  all  legatees,  except  su<*h  as  by  voucher  and  release  acknowl- 
edged, or  proved,  and  dul.v  (ertified  and  filed,  appear  to  have 
b^en  iCully  paid. 

8.  Ill  the  case  of  a  guardian,  there  shall  also  Ik»  cited  all  per- 
sons who  might  have  presented  a  i»etition  for  a  compulsory 
settlement. 

9.  In  the  case  of  a  trustee  there  shall  also  be  cited  all  persons 
who  are  entitled,  absolutely  ov  contingently,  by  the  terms  of  the 
will  or  by  opera tif»n  of  law.  to  share  in  the  fund,  or  in  the  pn»- 
ceeds  of  property  held  by  the  petitioner  as  a  part  of  his  trust. 

Where  any  |M»rson  re<iuired  to  be  <-ite<l  has  died,  his  executor 
or  administrator  shall  be  <'ited,  and  if  no  legal  representative  has 
been  appointed,  the  husband  or  widow  and  all  the  heirs-at-law  or 
next  of  kin,  or  both,  of  such  deceased  person,  who  are  intereste<l. 

Added  by  1..    1014,  ch.  44H.    In  effort  Sept.    1.    1014. 

$   2731.    [Added,  1914.]     ProceediufiTN  on  returi*  of  eltattoM. 

On  the  return  of  a  citation  issued  as  prescribed  in  the  last 
section,    the   surrogate    must    make    the    account,    and    hear    the 

732 


c,  18,  t.  5,  a.  1  ACCOUNTING.  f  I  2732-36 

allegations  and  proofs  of  the  parties,  respecting  the  same  and 
make  sneh  order  or  decree  as  justice  requires.  The  executor, 
administrator,  guardian  or  trustee  may  be  examined  under  oatn 
ty  any  party  to  the  proceeding  as  to  any  matter  relating  to  hi8 
administration  of  the  estate  or  fund.  If  any  party  interested 
shall  demand  in  writing  that  a  voucher  be  produced  and  filed 
for  any  payment  alleged  by  the  account  to  have  been  made,  the 
accounting  party  shall  produce  and  file  such  voucher  or  make 
satisfactory  proof  of  such  payment. 

Added  by  L.  1914.  eb.  448,  lu  effe<?t  Sept.  1.  19X4. 

I  2T82.    [Added,  1914.]      Affidavit   to  aceount. 

To  each  account  filed  in  the  surrogate's  court,  as  prescribed 
in  this  article,  must  be  appended  the  affidavit  of  the  accounting 
party,  to  the  effect  that  the  account  contains,  according  to  the 
best  of  his  knowledge  and  belief,  a  full  and  true  statement  of  all 
his  receipts  and  disbursements  on  account  of  the  estate  or  fund, 
and  of  all  money  and  other  property  belonging  to  the  estate  or 
fund,  which  have  come  to  his  hands,  or  been  received  by  any 
other  person,  by  his  order  or  authority,  for  his  use,  ana  that  he 
does  not  know  of  anjr  error  or  omission  in  the  account,  to  the 
prejudice  of  any  creditor  of,  or  person  interested  in,  the  estate 
or  fund. 

Added  by  L.  1914,  cb.  443.  In  effect  Sept.   1.  1914. 

S  273S.   [Added,  1914.]    Acconntlnff  for  profit  and  loss. 

No  profit  shall  be  made  by  an  executor,  administrator,  guardian 
or  testamentary  trustee  by  the  increase,  nor  shall  he  sustain  any 
loss  by  the  decrease  or  loss,  without  his  fault,  of  any  part  of  the 
estate  or  fund;  but  he  shall  account  for  such  increase  and  be 
allowed  for  such  decrease  or  loss  on  the  settlement  of  his 
accounts. 

Added  by  L.  1914.  ch.  443.  in  effect  Sept.  1,  1914. 

i  2734.  [Added,  1914.]  Property  of  an  eatate  or  troat  to 
be   delivered    upon    order   of   the   coart. 

The  surrogate's  court  has  jurisdiction  to  compel  the  executor, 
administrator,  guardian  or  trustee,  or  successor  of  any  deceased 
executor,  administrator,  trustee  or  guardian  nt  any  time  to 
deliver  over  any  pniiierty  of  the  estate  or  trust  which  has  come 
to  his  possession  or  is  under  his  control,  and  if  the  same  is  de- 
livered over  after  a  decree',  the  court  must  allow  such  credit 
upon  the  decree  as  justice  requires. 

The  said  court  has  also  jurisdiction  when  an  executor,  ad- 
ministrator, trustee  or  guardian  has  died,  absconded,  been  re- 
moved, or  become  insane  to  direct  the  iierson  so  removed,  or 
any  person  or  corporation  having  possession  or  control  of  nny 
property  belonging  to  such  estate  or  fund,  to  deliver  the  same 
to  the  court  or  to  a  successor  duly  appointed:  or  as  directed  by 
a  decree  made  pursuant  to  section  2T2i\  of  this  chapter. 

Added  by  I..   1914,  oh.  U:\.   In  rfToit   Sept.    1.    1JH4. 

S  2735.  rAm*d,  iSftR,  1M>K.  IfNHI.  1$>14.]  Decree  for  payment 
And   dlatrlbvtlon. 

Where  an  account  is  judicially  settled,  as  prescribed  in  this 
article,  and  any  part  of  the  estate  or  fund  remains  and  is  ready 
to   be  distributed,   the  decree  must   direct   the  payment   and  dis- 
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tribution  thereof  to  the  persons  so  entitled,  according  to  their 
respectiTe  rights.  It  maj'  also  aXvard  to  a  surviTiuK  husband, 
wife,  or  child,  the  same  relief  as  to  set  off  of  exempt  property 
which  may  be  awarded  in  his  or  her  favor,  on  a  petition  pre* 
sen  ted  as  prescribed  in  section  2671  of  this  chapter. 

Former  |  2743,  as  amended  by  L.  1895,  eh.  B95;  L.  1898,  ch.  565.  and 
L.  1906.  ch.  615,  amended  and  renombered  by  JU  1914,  ch.  443,  in  effect 
Sept.   1,   1914. 

Original  Soarce.— R.  S.,  pt.  2,  ch.   0,   tit.  3,   {  71. 

§  2736.  [Am*d,  1B14,]  Id.|  wbeA  flpeelfle  property  wmmr 
be    delivered* 

In  either  of  the  following  cases,  the  decree  may  direct  the 
delivery  of  an  unsold  chattel,  or  the  assignment  of  an  uncollected 
demand,  or  any  other  personal  property,  to  a  party  or  parties 
entitled  to  payment  or  distribution,  in  lieu  of  the  money  valne 
of  the  property: 

1.  Where  all  the  parties  interested  manifest  their  coniient 
thereto  by  a  writing  filed  in  the  surrogate's  office. 

2.  Where  any  legatee  or  distributee  files  a  consent  to  accept 
as  payment  in  whole  or  in  part  any  specified  personal  property 
at  a  value  to  be  ascertained  by  appraisement. 

3.  Where  it  appears  that  a  sale  thereof,  for  the  purpose  of 
payment  or  distribution,  would  cause  a  loss  to  any  infant  or 
incompetent  legatee  or  distributee,  and  the  valne  thereof  has 
been  fixed  by  appraisement. 

The  value  must  be  ascertained,  if  the  consent  does  not  fix  it 
by  an  appraisement  under  oath,  made  by  one  or  more  persons 
appointed  by  the  surrogate  for  the  purpose. 

Former  |  2744,  amended  and  renumbered  by  L.  1914,  ch.  443.  in  effect 
Sept.   1,    1914. 

OrlRinal  Source. —  R.  S.,  pt.  2,  ch.  6,  tit.  8,  |  72,  aa  amended  by  U  1878, 
ch.  30. 

§  2737.  f  Am'dy  1014.]  Id.|  ivben  money  or  property  m«y 
be  retained. 

■V\Tiere  an  admitted  debt  of  the  decedent  is  not  yet  due,  and 
the  creditor  will  not  accept  present  payment,  with  a  rebate  of 
interest:  or  when  a  debt  not  yet  due  has  been  disputed  or  re- 
jected; or  where  an  action  is  p€>nding  between  the  executor  or 
admlnistrntor,  and  a  person  claiming  to  be  a  creditor  of  the 
decedent:  or  where  on  the  judicial  settlement  of  the  account  of 
a  testamentary  trustee  a  controversy  respecting  the  right  of  a 
party  to  share  in  the  fund,  or  other  personal  property  held  by 
the  trustee,  has  not  been  determined;  the  decree  mnst  direct 
that  a  sum  sufficient  to  satisfy  the  claim,  or  the  proportion  to 
which  it  is  entitled,  together  with  the  probable  amount  of  the 
inttTest  and  costs,  or  that  any  personal  property  the  right  to 
which  is  in  controversy,  be  retained  in  the  hands  of  the  account- 
ing party;  or  be  deposited  in  a  safe  bank,  or  trust  company. 
subject  to  the  order  of  the  surrogate's  court:  or  bo  pnid  into 
tlje  surr<>patc*s  court,  for  the  purpose  of  being  applied  to  the 
payment  of  the  claim,  or  the  satisfaction  of  any  judgment  when 
it  is  (Inc.  recovered,  or  settled:  and  that  so  much  thereof,  as  is 
not  needed  fur  that  purpose,  be  afterwards  distributed  ac^'ord- 
ing  to  law. 

Former    •    27*'>.    aintniitHl   ami    reunniberiNl   by   L.    1914.   ch,   443,   tn    effect 

s«'pt.  1.  mi-i. 

OrlKinal  Sourc««.    -  K.   S..    pt.    L».  ch.   «.    tit.   3.    {  74. 
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f  ST.'tA.   f.lm'd,  ISdSy  1809,  1914.]     Adjnatmdnt  of  advance- 
nentB. 

Where  there  is  a  surplus  of  personal  property  to  he  dis- 
tributed, and  the  advancement  as  proyided  in  section  99  of  the 
Decedent  Estate  Law,  consisted  of  personal  property,  or  where 
a  deficiency  in  the  adjustment  of  an  advancement  of  real  prop- 
erty is  charitable  on  personal  property,  the  decree  for  distribu- 
tion, in  the  surrogate's  court,  must  adjust  all  the  advancements 
-which  have  not  been  previously  adjusted  by  the  jud^rment  of  a 
court  of  competent  jurisdiction.  For  that  purpose,  if  any  person 
to  be  affected  by  the  decree,  is  not  a  party  to  the  proceeding, 
the  surrogate  must  cause  him  to  be  brought  in  by  a  supplemental 
citation. 

Former  |  2733,  as  atnrnd(>d  by  L.  1893.  ch.  686,  and  L.  1909,  ch.  65, 
ameDded  and  rennmbered  by  L.  1914,  cb.  448,  In  effect  Sept.  1,  1914. 

§  S7SO.  [Am'd,  IHSO,  lOOO,  180»,  1911,  lf>13,  1914.]  P«r- 
mtent  of  share  of  infant. 

When  a  legacy  or  distributive  share  is  payable  to  an  Infant, 
the  decree  shall  direct  that  it  be  paid  to  his  guardian,  upon 
his  filing  sufficient  security,  unless  the  legacy  does  not  exceed 
fifty  dollars,  or  a  distributive  share  does  not  exceed  one  hundred 
and  fifty  dollars,  in  which  cases  the  decree  may  order  it  to  be 
paid  to  his  father,  or  to  his  mother,  or  to  some  competent 
person  with  whom  the  infant  resides,  or  who  has  some  interest 
in  his  welfare,  for  the  use  and  benefit  of  such  infant.  If  there 
be  no  guardian,  tne  decree  shall  provide  that  the  legacy  or 
distributive  share  not  disposed  of  in  the  manner  aforesaid,  shall 
be  paid  into  or  deposited  with  the  surrogate's  court. 

Former  i  2746,  aa  amended  by  L.  1886,  ch.  358;  L.  1900.  cb.  554; 
L.  1909,  cb.  65;  L.  1911,  cb.  328,  and  L.  1913,  cb.  10,  amended  and 
renumbered  by  L.   1914,  ch.  443,  In  effect  Sept.  1,  1914. 

Original  Source. —  R.  S.,  pt.  2,  ch.  6,  tit.  8,  |  80.  The  amendment  <of 
1886  entirely  superseded  the  original  section. 

f  2740.  fAm'dy  1914.]  Ueffacyy  etc.,  to  nnknovirn  person 
ta  be  paid  into  state  treasury. 

Where  the  person  entitled  to  a  legacy  or  distributive  share  is 
unknown,  the  decree  must  direct  the  executor,  administrator, 
guardian  or  testamentary  trustee  to  pay  the  amount  thereof  into 
the  treasury  of  the  State,  for  the  benefit  of  the  person  or  persons 
who  may  thereafter  appear  to  be  entitled  thereto.  The  surro- 
gate's court,  or  the  supreme  court,  upon  the  petition  of  a  person 
claiming  to  be  so  entitled,  and  upon  at  least  fourteen  days*  no- 
tice to  the  attorney-general,  accompanied  with  a  copy  of  the 
petition,  may  by  a  reference,  or  by  directing  the  trial  of  an 
issue  by  a  jury,  or  otherwise,  ascertain  the  rights  of  the  persons 
interested,  and  grant  an  order  directing  the  payment  of  any 
money,  which  appears  to  be  due  to  the  claimant,  but  without 
interest,  and  deducting  all  expenses  incurred  by  the  State  with 
respect  thereto.  The  comptroller,  upon  the  production  of  a  cer- 
tified copy  of  the  order,  must  draw  his  warrant  upon  the  treas- 
ury, for  the  amount  therein  directed  to  bo  paid:  which  must 
be  paid  by  the  State  treasurer,  to  the  person  entitled  thereto. 

Former  i  2747,  nniended  and  renumbert'd  by  L.  1914.  ch.  443,  In  effect 
8ept.   1,   1914. 

Original  8«Hirce.— R.  S..  pt.  '2,  ch.  «.  tit.  .^.  {  81.  In  part,  iih  amended 
by  L.   1877,  ch.   4riO. 
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§  2741    lAiii'4>  11^14. J      When  leffacy,  etc^  to  be  pmM   iBto 
court. 


Where  it  appears  tbat  the  whereaboats  of  any  legatee  or 
tributee  is  unknown,  the  decree  must  direct  the  execatory  ad- 
ministrator or  testamentary  trustee  to  pay  into  surrogate's  coiut 
a  legacy  or  distributiye  share,  which  is  not  paid  to. the  person 
entitled  thereto,  at  the  expiration  of  six  months  from  the  time 
when  the  decree  is  made,  or  when  the  legacy  or  distribotiTe 
share  is  payable  by  the  terms  of  the  decree;  or  where,  at  the 
expiration  of  six  mouths  after  the  making  of  the  4^cree,  it  is 
shown  to  the  court  that  payment  of  a  legacy  or  distributive  share 
can  not  be  made  to  the  person  entitled  thereto,  an  order  may  be 
made  directing  the  payment  of  the  same  into  court.  The  money, 
so  paid  into  court  can  be  paid  out  only  by  the  special  direction 
of  the  surrogate;  or  pursuant  to  the  judgment  of  a  court  of 
competent  jurisdiction.  The  state  comptroller  may  institute  any 
necessary  proceeding  before  the  surrogate's  court  to  coni|)el  the 
deposit  of  such  moneys  in  court,  which  have  not  been  paid  over 
or  deposited  after  the  expiration  of  six  months. 

Former  I  2748.  amended  and  renumberoil  by  L.  1914,  cb.  443,  In  effect 
Hopt.    1.    1914. 

OrUrimil  Source. —  R.  S.,  pt.  2,  ch.  0,  tit.  3,  i  81,  in  part,  a8  amcDdi^ 
bjr  L.    1877,  ch.   456. 

I  2742.  [Am'd,  1914.]  Effect  of  Judicial  •cttlenfteat  of 
account  I   •ommary   •tatement. 

A  judicial  settlement  of  the  account  of  an  executor,  admin- 
istrator,  guardian  or  testamentary  trustee,  either  by  the  decree 
of  the  surrogate's  court,  or  upon  an  appeal  therefrom,  ^  is  con- 
clusive evidence  against  all  the  parties  of  whom  jurisdiction  was 
obtained  and  all  persons  deriving  title  from  any  of  them  at  any 
time,    as   to   all   matters   embraced    in   the   account    and    decree. 

Each  decree,  whereby  an  account  is  judicially  settled,  must 
contain,  in  the  body  thereof,  a  summary  of  the  account  as 
settled;  or  must  refer  to  such  a  summary,  which  must  be  re- 
corded in  the  same  book,  and  is  deemed  a  part  of  the  decree. 

Former  III  2.V>1  aud  2742,  amended  and  reniiniWred  by  L.  1914.  eh.  443, 
In   effeot    Sept.    1.    1014. 

Original  Source  of  f  2I»1.— L.  1837.  <-U.  4(K).  f  2.  in  part.  Section  2743 
waa  deriTMd  trom  R.  S.,  pt.   2.   cb.   6.    tit.  3,    f  65. 
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ARTICLES  SBCOND. 

Costs  in  special  proceedings,  when  cmd  how  payable ;  security 
for  costs;  compensation  of  special  guardian^  fees  of  appraisers, 
jurors,  referees  and  witnesses,  commissions  and  compensation 
*tf  executors,  administrators,  guardians  and  trustees. 

SiH*.    2743.  Costs   in   special   proc(>«dliigs. 

2744.  i:o«t8;   bow  made  payable. 

2745.  Costs   oil   order. 

2746.  When   Hurrugate    to   fls    amount    of   cobui. 

2747.  Additional    allowance    In    settling    accoiuits. 
S74H.  Compensatlou   of   special   guardian. 

2749.  Allowance   upon   sale   of   real  property. 

2750.  Security  for  costs. 

2751.  Costs  of  appeal. 

2752.  Fees  of  appraiser,  referee,  Jnror  and  witness. 

2763.  Commissions  of  executor,  administrator,   guardian  or  testamentary 
trustee. 

f  2ST43.    [Am*d,  1014.]      Coata  In  apeolal  proceedlnara. 

Costs  shall  be  awarded  in  special  proceedings  in  surrogate's 
court  Holely  in  accordance  with  the  following  sections,  and  shall 
include  all  disbursements  of  the  party  to  whom  they  are  awarded, 
which  might  be  taxed  in  the  supreme  court.  The  sum  allowed 
for  costs  must  be  fixed  by  the  surrogate,  and  inserted  in  the 
decree  or  order,  and  must  be  awarded  to  the  party. 

Former  f  25.')9,  amended  and  renumbered  by  L.  1914,  ch.  443,  In  effect 
Sept.    1,    1914. 

f Original  8oarce.— New.  But  see  K.  8.,  pt.  3.  cb.  10,  tit.  3.  jf  27:  Code 
of  I'rf>e..   i  .307;  L.   1837,  cb.  460.   i  70;  L..  1870,   cb.  358,   |  9. 

§  2744.    [Am'd^  1014.]      Co«<»|   ho^-   made  payable. 

Kxcept  where  special  provision  is  otherwise  made  by  law, 
coBts,  awarded  by  a  decree  or  order  may  be  made  payable  by  the 
party  personally,  or  out  of  the  estate,  or  fund,  or  out  of  the  share 
<»r  interest  therein  of  any  person,  or  from  both,  in  such  propor- 
tion as  the  surrogate  may  direct,  and  justice  requires. 

Former  f  2557.  amended  and  renumbered  by  L.  1914,  cb.  443,  In  effect 
Sept.    1,   1914. 

Original  Source.— R.  S,.  pt.  3,  cb.  2,  tit.  1,  |  10;  L.  18«e,  cb.  784; 
I..   18«7.  ch.  782,  I  8. 

f  2745.    [Addedy  1914.]      Coats   on  order. 

The  costs  upon  granting  or  refusing  to  grant  an  order,  are  In 
the  discretion  of  the  surrogate,  and  when  allowed  may  be  col- 
lected in  the  same  manner  as  costs  allowed  upon  granting  or 
refusing  to  grant  an  order  in  the  supreme  court. 

Added   by   L.   1914,  ch.  443,   in  effect  Sept.   1.   1014. 

I  274«,  [Ana'dy  1914.]  liVhen  anrroffate  to  llx  antovnt  of 
fosta. 

The  surrogate,  upon  rendering  a  decree,  may,  in  his  discretion, 
fix  such  a  sum  as  he  deems  rea.souable,  to  be  allowed  as  costs, 
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to  the  petitioner,  and  to  any  other  party  who  has  aucceeded  in 
a  contest,  or  whose  attorney,  in  the  absence  of  a  contest,  has 
rendered  services  in  the  proceeding  of  substantial  benefit  to 
him,  or  to  the  estate  or  fund,  not  exceeding,  where  there  has 
not  been  a  contest,  twenty-five  dollars,  or  where  there  has  been 
a  contest,  seventy  dollars;  and,  in  addition  thereto,  where  a  trial 
or  hearing  upon  the  merits  necessarily  occupies  more  than  one 
day,  ten  dollars  for  $ach  additional  day,  necessarily  occupied  in 
the  trial  or  hearing  and  in  preparing  therefor,  and  where  a 
motion  for  a  new  trial  is  made,  if  it  is  granted,  twenty-fire  dol- 
lars; if  it  is  denied,  fifteen  dollars. 

When  the  decree  is  made  upon  a  contested  application  for 
probate  of  a  will,  costs,  payable  out  of  the  estate  or  otherwise, 
shall  not  be  awarded  to  an  unsuccessful  contestant  of  the  wfll, 
unless  he  is  a  special  guardian  for  an  infant  or  incompetent,  ap- 
pointed by  the  surrogate,  or  is  named  as  an  executor  in  a  paper 
propounded  by  him  in  good  faith  as  the  last  will  of  the  decedent: 
but  where  a  person  named  as  the  executor  in  a  will  propounds 
the  will  for  probate,  such  person  so  named  as  executor  may. 
whether  successful  or  not,  m  the  discretion  of  the  surrogate, 
be  awarded  costs  and  all  necessary  disbursements  made  by  him 
and  all  expenses  incurred  in  the  attempt  to  sustain  the  will. 
The  surrogate  may  order  a  copy  of  the  stenographer's  minutes 
to  be  furnished  to  the  contestant's  counsel,  and  charge  the  ex- 
pense thereof  to  the  estate,  if  he  shall  be  satisfied  that  the 
contest  is  made  in  good  faith. 

Former   I   2561,   amended  and  renumbered  by  I^   1014,   ch.   44S.   in   effect 
Sept.   1,   1§14. 
Original  Source. —  New.     But  tee  references  dted  in  note  to  {  2743,  ante. 

I  2747.  [Am'd,  1881,  1914.]  Additional  allowaBec  Im 
•ettUnK  account. 

In  addition  to  the  sums  specified  in  the  last  section,  the 
surrogate  may,  in  his  discretion,  allow  to  an  executor,  admin- 
istrator, guardian,  or  testamentary  trustee,  upon  a  judicial  set- 
tlement of  his  account,  or  on  an  intermediate  accounting  required 
by  the  surrogate,  such  a  sum,  as  the  surrogate  deems  reason- 
able, for  his  counsel  fees  and  other  expenses,  not  exceeding  ten 
dollars  for  each  day  necessarily  occupied  in  preparing  his  ac- 
count for  settlement  and  in  drawing,  entering  and  executing  the 
decree. 

Former  i  2562,  an  amended  by  L.  1881,  ch.  635,  amended  and  rcnvabered 
by  L.   1914.   ch.  443,  In  eflToct  Sept.  1,  1914. 

Original  Source.— Substitute  for  L.  1803,  ch.  8(12,  i  8,  laat  cUuae.  and 
L.   1866,   ch.   115. 

I  S748.   [Added,   1914.]      Compensation   off  special   cnard- 


A  special  guardian  for  an  infant  or  incompetent  shall  receive 
a  reasonable  compensation  for  his  services  to  be  fixed  by  the 
surrogate,  payable  from  the  estate  or  fund,  or  from  the  interest 
of  the  ward  therein,  or  from  both  in  such  proportion  as  the 
surrogate  may  direct. 

Added  by  L.   1914,  ch.  443.  \n  effect  Sept.   1.  1914. 
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{    2749.    [Am'd,  1014.1     Allo^rance  upon  nale  of  real  prop- 
erty. 

Upon  the  disposition  of  real  property  of  a  decedent,  as  pre- 
scribed in  this  chapter,  the  executor  or  administrator  disposing 
of  the  property,  must  be  allowed  by  the  surrogate  out  of  the 
proceeds  of  the  sale  brought  into  court,  his  commissions  and 
expenses;  and  such  a  further  sum  as  the  surrogate  thinks  rea- 
sonable, for  the  necessary  services  of  his  attorney  and  counsel 
therein. 

Former   f   2563,   Amended  and  renumbered  by  L.    Idl4,   ch.  448,  in  effect 
Sept.    1.   1914. 

Orlslnal  Source. —  See  L.  1870,  cb.  858,  I  8. 

f  2760.   [Addedy  1914.]      Security  for  eosta. 

In  any  proceeding  where  an  issue  is  raised  by  answer  or 
objection  by  or  on  l^half  of  a  non-resident  of  the  state  of  New 
York  against  the  proponent  of  a  will,  or  an  executor,  adminis- 
trator or  trustee,  or  where  the  probate  of  a  will  has  been  tried 
before  a  jury  which  has  disagreed,  such  proponent,  executor, 
administrator  or  trustee  shall  be  entitled  in  the  discretion  of  the 
surrogate  to  have  the  person  or  persons  raising  such  issue  give 
security  for  costs. 

Added  by  L.  1914.  cb.  443,  In  effect  Sept  1,  1914. 

i  27S1.   [Am'd,    1814,]      Costs    of    appeal. 

The  appellate  court  may  award  to  the  successful  party  the  costs 
of  the  appeal;  or  it  may  direct  that  they  abide  the  event  of  a  new 
trial,  or  of  the  subsequent  proceedings  in  the  surrogate's  court. 
In  either  case,  the  costs  may  be  made  payable  out  of  the  estate 
or  fund,  or  personally  by  the  unsuccessful  party,  as  directed  by 
the  appellate  court;  or,  if  such  direction  is  not  given,  as  directed 
by  the  surrogate. 

The  costs  of  an  appeal,  when  they  are  awarded  in  a  surro- 
gate's court,  are  the  same  as  if  they  were  awarded  in  the  su- 
preme court. 

Former  i  2588,  amended  and  renumbered  by  L.  1914,  ch.  443,  In  effect 
Sopt.    1.   1914. 

Original  Source. —  R.  8.,  pt.  8,  ch.  8,  tit.  8,  |  96;  and  pt.  2,  ch.  6,  tit.  1, 
f  41. 

i  STSa.  [Aiii*dy  1014.]  Fees  of  appralsert  referee,  Jaror 
«ad  wltnesa. 

An  appraiser  is  entitled,  in  addition  to  his  actual  expenses,  to 
a  sum,  to  be  fixed  by  the  surrogate,  not  exceeding  five  dollars 
for  each  day  actually  and  necessarily  occupied  by  him  in  making 
the  appraisal  or  inventory.  The  number  of  days*  services  and 
the  expenses,  if  any,  must  be  proved  by  the  affidavit  of  the 
appraiser;  and  the  sums  payable  therefor  taxed  by  the  surro- 
l^ate,  and  paid  by  the  executor  or  administrator. 

A  referee,  juror,  or  witness  is  entitled  to  the  same  fees  for  his 
services  and  for  traveling,  as  is  allowed  for  like  services  in  the 
supreme  court. 

I'onner  fg  2665  and  2566,  amended  and  renumbered  by  L.  1814,  ch.  443. 
In  effect  Sept.    1.   1914. 

Original  8ou^ce  of  |  2565.— I..  1R44,  ch.  300,  I  2.  In  part.  Section  2566 
waa  dertTed  flom  K.  S.,  pt.  2,  ch.  6.   tit.  1,   S  19;  L.   1873,  ch.  225. 
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f  27S3.  (Am'd,  1881,  1893,  1895,  1905,  1914.  19ie.l  Cobb- 
mlSMlona  of  executor,  ndinliifatrator,  ffamrdlan  or  testa- 
■icntarj  trnatee. 

On  the  Rettlempiit  of  the  account  of  any  executor,  adminui- 
tralor,  guardiaii  or  testamentary  truHtri\  the  Murrogate  must 
allow  to  him  hin  just,  reasonable  and  necessary  exp«'nseH  actu- 
ally paid  by  him,  and  if  he  be  an  attorney  and  couuseU>r-at-iaw 
of  this  Htate,  and  shall  have  rendered  let^af  serviceM  in  iH>iiu(K*tion 
with  his  official  dutien,  such  compensation  for  such  leRal  servicei* 
as  shall  appear  to  the  surrogate  to  be  just  and  reasonable;  aod 
in  addition  thereto  the  surrogate  must  allow  to  such  executor, 
administrator,  guardian  or  testamentary  trustee  for  his  services 
in  such  official  capacity,  and  if  there  be  more  than  one.  appor- 
tion among  them  according  to  the  services  rendered  by  them 
respectively : 

For  receiving  and  paying  out  all  sums  of  money  not  exceeding 
one  thousand  dollars,  at  the  rate  of  tive  per  centum. 

For  receiving  and  paying  out  an^*  additional  sums  not  amount- 
ing to  more  than  ten  thousand  dollars,  at  the  rate  of  two  and 
one-half  per  centum. 

For  all  sums  above  eleven  thousand  dollars,  at  the  rate  of  one 
per  centum. 

The  value  of  any  real  or  personal  property,  and  the  increment 
thereof,  received,  distributed  or  delivered,  shall  be  considered  as 
money  in  making  computation  of  commissions.  But  this  shall 
not  apply  in  case  of  a  specific  legacj'  or  devise. 

If  an  executor  acting  as  trustee,  or  if  a  trustee  or  guardian, 
is  required  to  receive  income  and  pay  over  the  same,  and  such 
executor,  trustee  or  guardian  pays  over  said  income  and  renders 
an  annual  account  to  the  beneficiary  of  all  his  receipts  and  dis- 
bursements on  account  thereof,  he  shall  be  allowed,  and  may 
retain,  the  same  commission  on  the  amount  so  accounted  for  n* 
he  would  be  allowed  upon  principal  on  a  judicial  settlement:  if 
he  does  not  render  such  annual  account,  he  shall  bi»  allowed, 
upon  his  judicial  settlement,  his  commissions  upon  the  total  in- 
come from  any  money  or  property  then  payable  to  such  bene- 
ficiary. 

If  the  gross  value  of  the  principal  of  the  estate  or  fund  ac- 
counted for  amounts  to  one  hundred  thousand  dollars  or  more, 
each  executor,  administrator,  guardian  or  testamentary  trustee  is 
entitled  to  the  full  compensation  on  principal  and  income  allowed 
herein  to  a  sole  executor,  administrator,  guardian  or  testamen- 
tary trustee,  unless  there  are  more  than  three,  in  which  case  the 
compensation  to  which  three  would  be  entitled  must  be  anpor- 
tioned  among  them  according  to  the  services  rendered  by  tnem, 
respectively.  Where  the  will  provides  a  specitic  compensation  to 
an  executor,  administrator,  testamentary  guardian  or  trustee,  he 
is  not  entitled  to  any  allowance  for  his  services,  unless  by  a  writ- 
ten instrument  filed  with  the  surrogate,  within  four  months  from 
the  date  of  his  letti'rs,  or  in  the  case  of  a  testamentary  trustee 
or  guardian.  fnMu'the  date  of  his  filing  his  oath,  he  renounces  the 
specific  compensation.  Where  successive  or  diflPerent  letters  are 
issued  to  the  ssme  person  on  the  estate  of  the  same  decedent, 
including  a  case  where  letters  testamentary  or  letters  of  general 
administration,  are  issneci  to  a  person  who  has  been  previously 
appointed  a  tem])oiary  administrator,  he  is  entitled  to  com- 
pensation in  one  capacity  only,  at  his  election,  except  that  where 

740 


c.  18,  t.  5,  a.  2  COSTS   AND  FEES.  §  2753 

he  has  received  compeiiKatiou  in  one  capacity  be  is  entitled  to 
the  excess,  if  any.  of  the  compensation  allowed  by  law,  above 
the  sum  which  he  has  already  received  in  the  other  capacity. 

Former  f  2730.  as  amended  by  U  1881.  eh.  9^5;  L.  1893,  ch.  686;  L.  1895, 
ch.  595.  and  L.  1905.  ch.  328.  amended  and  renumbered  by  L.  1914,  ch.  443; 
amended  by  L.  I9t(i,  eb.  506,  lu  effeor  Muy  1»,  19ir». 

Original  Source. —  Former  ff  2736-2738,  consolidated  by  the  amendment  of 
1883.  Sections  2736,  2737  were  taken  from  K.  S.,  pt.  2,  ch.  6,  tit.  3,  f |  58,  59 
and  i  2738  was  new. 
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article:  third. 

Appeal;  when,  how  and  to  what  court  taken^^  and  power  of  ap- 
pellate court;  undertaking  to  perfect  appeal  and  stay  eoferu- 
Hon:  probate  of  heirship;  definition  and  application  of  other 
sections  to  this  chapter. 

Sec.    27R4.  Appoal;   when  and   to  what  court  it  may  be  tftken. 
275.').  Who  must  be  made  parties. 

2758.  Timp  to  appeal;   bow  taken. 

2757.  Appeal   may  be  on  the  law  or  the  facts;   case  to  be  atde;    re- 

vernal. 
275A.  Certain  prorlslonR  of  chapter  twelre  made  applicable. 

2759.  Security   to  perfect  appeal. 

2760.  Idem;     where    decree    Is    for    money    or    delivery    of 

et  cetera. 

2761.  Security   to  stay   proceedings   in   case  of  commitment 

2762.  Amount  and   requisites  of  undertaking;   action  tbereon. 

2763.  Power  of  appt>Ilate  court;  further  testimony. 

2764.  Appeal;  proceedings  thereupon. 

f  2754.    TAmM,  1805,   1014.]      Appeal;  when  and   to 
eoart  It  may  be  taken. 

An  appeal  to  the  appellate  diTision  of  the  supreme  court  may- 
be  taken  from  a  decree  of  a  surrogate's  court,  or  from  an  order 
affecting  a  substantial  right,  made  by  a  surrogate,  or  by  a  surro- 
gate's court  iu  a  special  proceeding,  by  any  party  aggrieved 
thereby,  except  where  the  decree  or  order  was  rendered  or  made 
upon  his  default  in  appearing. 

Former  |  2570.  as  amended  by  L.  1805,  ch.  946,  amended  and  renumbered 
by  L.   1914.   ch.   443.   in  effect  Sept.    1,   1914. 

Original  Source.—  II.  M..  pt.  2.  ch.  6,  tit.  1,  i  .S5,  in  part;  pt.  3,  ch.  9. 
tit.  S,   i   104,   and  imrt  of  f   118. 

§  27S0.    [Am'dy  1014.]     IVho  mnat  lie  made  parties. 

Each  party  who  has  appeared  in  the  spe<Mal  proceeding  in  the 
surrogate's  court,  must  be  made  a  party  to  the  appeal.  ^  A  per- 
son not  a  party,  may  be  brought  iu  by  an  order  of  the  appellate 
court,  made  after  the  appeal  is  taken,  in  such  manner  as  the 
order  may  prescribe. 

Former   S    257.3,    amended   and   renumbered   by   L.    1914,    ch.   443.    in   effect 

Sept.    1,    ini4. 
Original  Source. —  New. 

I  27S6.    [Am'dy  1014.]     Time  to  appeal |  how  taken. 

An  appeal  must  be  taken  within  thirty  days  after  tne  service, 
upon  the  appellant,  or  upon  the  attorney,  if  any,  who  appeared 
for  him  in  the  surrogate's  court,  of  a  copy  of  the  decree,  or  order 
from  which  the  appeal  is  taken,  and  a  written  notice  of  the 
entry  thereof,  except  that  th<»  party  entering  such  decree  or 
ordeV  shall  not  be  entitled  to  further  notice  to  limit  his  time  to 
appeal. 

An  appeal  must  be  tiikcn  by  the  service  upon  each  party  to 
the  appeal,  other  than  tho  Mppcllnnt.  and  upon  th<*  surrogate, 
or  the  clerk  of  the  surrogate's  courl.  of  a  written  noticH\  referring 
to  the  decret*  or  order  appealed  from,  and  stating  that  the  ap- 
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pellant  appeals  from  the  same,  or  from  a  specified  part,  thereof. 
'Where  a  party  to  the  special  proceeding  in  the  court  below  ap- 
peared in  person,  the  notice  of  appeal  must  be  personally  served 
upon  him;  where  he  appeared  by  an  attorney,  it  must  be  served 
personally,  either  upon  him  or  upon  his  attorney. 

Former  f|  2572  and  2S74,  amended  and  renumbered  by  L.  1914,  ch.  443,  In 
effect   Sept.    I.    1914. 

Original  Source  of  |  2C72.-~S<ib«titute  for  R.  8.,  pc.  2,  ch.  6,  tit.  1, 
i  55;  pt.  3,  cb.  9.  tit.  3,  If  90,  105,  106,  and  107.     Section  2574  was  new. 

i  2757.  [Am'd,  1914.]  Appeal  may  be  on  the  la'w  or  the 
Wwkctm}  case  to  be  madej  revernal. 

The  appeal  may  be  taken  upon  questions  of  law,  or  upon  the 
facts,  or  upon  both.  If  it  is  taken  from  a  decree  rendered  upon 
the  trial  by  the  surrogate,  or  by  the  surrogate  and  a  jury,  of  an 
Issue  of  fact,  it  must  be  heard  upon  a  case,  to  be  made  and 
settled  by  the  surrogate,  as  prescribed  by  law,  for  the  making 
and  settling  of  a  case  upon  an  appeal  in  an  action. 

Such  appeal  brings  up  for  review,  by  each  court  to  which  the 
appeal  is  carried,  each  decision,  to  which  an  exception  is  duly 
taken  by  the  appellant,  as  prescribed  in  section  2542.  But  such 
a  decree  or  order  shall  not  be  reversed,  for  an  error  in  admitting 
or  rejecting  evidence,  unless  it  appears  to  the  appellate  court 
that  the  exceptant  was  necessarily  prejudiced  thereby. 

Former  |  2376,   amended  and  renumbered  by  L.  1914,'  cb.  443,  In  effect 
Sept.    1,    1914. 
Original  Sooree.—^  New. 

§  21768.    [Am'd,      1914.1    Certain      proTislons      oft     ehapter 
tivelve  made  applieable. 

The  provisions  of  the  following  sections  of  this  act.  to  wit: 
sections  1295  to  1299  both  inclusive,  and  ISOl  to  1303  and  1305 
to  1309  both  inclusive,  apply  to  an  appeal  taken  as  prescribed 
in  this  article,  and  for  the  purposes  of  such  application  the  word 
'*  judgment  '*  shall  mean  a  decree. 

Former  f   2675,   amended   and   renumbered  by  I^   1914,   cb.   443,   in  effect 
Sept.    1,    1014. 
Original  Source. —  New. 

S   2758.    [Renniu.,   1914.]      Security  to  perfect   appeal. 

To  render  a  notice  of  appeal  effectual  for  any  purpose,  except 
in  a  case  specified  in  the  next  section,  or  where  it  is  specially 
prescribed  by  law,  that  security  is  not  necessary  to  perfect  the 
appeal,  the  appellant  must  give  a  written  undertaking,  with  at 
least  two  sureties,  to  the  effect  that  the  appellant  will  pay  all 
costs  and  damages  which  may  be  awarded  against  him  upon 
the  appeal,  not  exceeding  two  hundred  and  fifty  dollars. 

Fy>rmer   i  2577  renumbered  by  L.   1B14.   eb.  443,   in  effect  Sept.   1.   1914. 
Original  Source.—  Subptitute  for  A.  S.,  pt.  2,  ch.  0,  tit.  1,  |  56;  and  pt.  8. 
ch.  9,  Ut.  3,  i  108. 

f  2760.    (Am'd,  1882,  1914.]    Id.;  wliere  decree  fa  for  money 
or  delivery  of  property,  etc. 

In  every  case  except  one  in  which  the  letters  of  an  executor, 
administrator  or  guardian  have  been  revoked,  or  a  trustee  has 
been  removed  a  notice  of  appeal  by  an  executor,  administrator, 
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testamentary  trustee,  guardian  or  other  person  appointed  by  the 
surrojrate's  court,  from  a  decree,  directing  him  to  pay  or  distribute 
money,  or  to  deposit  money  in  a  bank  or  trust  company,  or  to  de- 
liver property:  or  by  an  executor  or  administrator  from  an  order 
granting  leave  to  iKSue  an  execution  against  him,  as  prescribed  in 
section  1825  of  this  act,  does  not  stay  the  execution  of  the  decree 
appealed  from  unless  the  appellant  gives  an  undertaking,  with 
at  least  two  sureties,  in  a  sum  therein  specified,  to  the  effect  that 
if  the  decree  or  order,  or  any  part  thereof,  is  atUrmed.  or  th«' 
appeal  is  dismissed,  the  appellant  will  pay  all  costs  and  dam- 
ages, which  may  be  awarded  against  him  upon  the  appeal,  and 
will  pay  the  sum  so  directed  to  be  paid  or  coUectt^.  or.  as  the 
case  requires  will  deposit  or  distribute  the  money,  or  driver  the 
property,  8o  directed  to  be  deposited,  distributed,  or  delivered, 
or  the  part  thereof  as  to  which  the  decree  or  order  is  affirmed. 

Former  f  2r»TS.  as  iiint^ndtHl  by  L.  L8S2,  eh.  399,  ameDded  and  rt>number«>(l 
by  L.   1914.   eh.   44S,   in  effect  Sept.   1,   1914. 

OilKlual  ^k)urce.—  R.  S.,  pt.  2,  cb.  6,  tit.  5,  f  21.  lamt  clauae;  and  U 
1870,   ch.   »59.    i  2. 

%  2701.  [Aui*d,  1A14.]  Security  to  mia.y  prooeedlnsra  In  case 
of  oontinltntcnt. 

An  appeal  from  a  decree  or  an  order,  directing  the  commit- 
ment of  an  executor,  administrator,  testamentary  trustee,  guard- 
ian, or  other  person  appointed  by  the  surrogate's  court,  or  an 
attorney  or  counsel  employed  therein,  for  disobedience  to  a  direc- 
tion of  the  surrogate,  or  for  neglect  of  dutj^;  or  directing  the 
commitment  of  a  person  refusing  to  obey  a  subpoena,  or  to  tes- 
tify, when  required  according  to  law;  does  not  stay  the  execution 
of  the  decree  or  order  appealed  from,  unless  the  appellant  gives 
an  undertaking  with  at  least,  two  sureties,  in  a  sum  thereni 
specified,  to  the  effect  that  if  the  decree  or  order  appealed  from, 
or  any  part  thereof,  is  affirmed,  or  the  appeal  is  dismissed,  the 
appellant  will,  within  twenty  days  after  the  afl^rniancc  or  dis- 
missal, surrender  himself  in  obedience  to  the  de<Tee  or  order, 
to    the    custody    of    the    sheriff   of   the   county,    wherein    he   was 

directed  to  be  rommitied. 

« 

Former    |    2.')79,    amended   and    reuunibered   by   L.    1914,    ch.    44.'i,    in  effect 
Sept.    1,    1914. 
OriKinal  Sourte.  -  K.    S.,  pt.  3,   ch.  9.   tit.   3,    §g   lll-n,'). 

§  27(12.  [Ain'd,  1f»14.]  Aiuoaiil  and  requlalteii  of  vnder- 
takfiiir:    action    thereon. 

The  sum  specified  in  an  undertaking,  executed  as  prescribed  in 
cither  of  the  last  two  sections,  must  be  fixed  by  the  surrogate, 
or  by  :i  judge  of  the  appellate  <*ourt,  who  may  require  proof,  bv 
affidavit,  of  the  value  of  any  proiierty,  or  of  such  other  facts 
as  he  deems  proper. 

\n  uiidertakiug,  given  as  prescribed  in  the  last  three  sectiuns. 
must  be  to  the  people  of  the  state;  must  contain  the  name  auij 
residence  of  each  of  the  sureties  thereto;  must  be  approved  by 
the  surrogate  or  a  judge  of  the  appellate  court;  and  must  be 
filed  in  the  surrogate's  office.  The  surrogate  may,  at  any  time 
in  his  discretion,  make  an  order  authorizing  any  person  aggrieved 
to  bring  an  action  upon  the  undertaking,  in  his  own  name,  or 
in  the  name  of  the  people.  Such  action  may  be  prosecuted  in 
the  same  manner,  and  with  the  same  effect  as  an  action  upon 
an   administrator's   bond;   and    the   proceeds  of  the  action  must 
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t*e  paid  or  distributed  as  directed  by  the  surrogate.,  to  or  among 
the  persoDH  aggrieved,  to  the  extent  of  the  pecuniary  injuries  sus- 
tained by  them,  and  the  balance,  if  any,  must  be  paid  into  the 
surrogate's  (*ourt. 

Former  M  25N0  and  2581.  amended  and  renumbered  by  L.  1014,  ch.  443,  In 
eflre<-t    Sept.    1.    1914. 
Original  Source. —  New. 

f  2763.    lAin*d,   1914.]     Power   of  appellate  conrtf   farther 
teittliuony. 

Wliere  an  appeal  is  taken  upon  the  facts,  the  appellate  court 
has  the  same  power  to  decide  the  questions  of  fact,  which  the 
surrogate  had:  and  it  may,  in  its  discretion,  receive  further  tes- 
timony or  do<*umentary  evidence,  and  appoint  a  referee. 

The  ttppolhitc  court  may  reverse,  aflirm,  or  modify,  the  decree 
or  order  appealed  from,  and  each  intermediate  ordftr,  specified  in 
the  notice  of  appeal,  which  it  is  authorize<i  by  law  to  review, 
aind  as  to  any  or  all  of  the  parties:  and  it  may,  if  necessary  or 
I>rop€»r.  grant  a  new  trial  or  hearing.  Upon  an  appeal  from  a 
determination  of  the  surrogate,  made  upon  an  application  pur- 
suant to  subdivision  six  of  section  2400  the  appellate  court  has 
the  same  power  as  the  surrogate,  and  his  determination  must 
b»*  reviewe<l  as  if  an  original  application  were  made  to  that 
i'onrt.  The  de<'ree  or  onlcr  appealed  from  may  be  enforced,  or 
restitution  may  lie  awarded,  as  the  case  requires,  as  prescribed 
in  title  first  of  chapter  twelfth  of  this  act,  with  respect  to  an 
appeal  from  a  judgment. 

Former  if  2386  and  2587,  amended  and  renumbered  by  L.  1914,  ch.  443,  lo 
en»H't  S<'pt.    1.   1914. 
Original  Source. —  New. 

I  2764.    [Ain*d,    1895,    1914.]     Appeaf|    pr«>ceeilinar«    there- 
upon. 

In  the  appellate  divi.sion  of  the  supreme  crourt  the  order  made 
upon  an  appeal  from  a  decree  or  an  order  of  a  surrogate's  court 
must  be  entered  with  the  clerk  of  the  api>eliate  division,  and  u 
certified  copy  thereof  annexed  to  the  papers  transmitted  from 
the  fourt  below  upon  which  the  appeal  was  heard,  must  be 
transmitted  to  the  court  from  which  the  appeal  was  taken,  and 
the  court  below  shall  enter  the  judgment  or  order  necessary  to 
<"arry  the  determination  of  the  appellate  division  into  effect. 

FiimiiT  i   '27»h7t,   BM  nmeudt'U   by   L.    1893,   cb.   946,  renumbered  by    L.    1914 
lb.   44:1,   iu   ffTptt  Sept.   1,   1914. 
Uritfinttl  Source. —  New. 
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ARTICLE  FOURTH. 

Probate  of  heirship;  definitions,  and  application  of  other  tecftoM 

to  this  chapter. 

Sec.    27G5.  Heir,   et  cetera,  may  applj  to  eetabliflli  helnhip. 

2766.  What  facts  to  be  ascertained;  decree  tbereapoo. 

2767.  Decree   to  be   recorded;    effect    thereof. 

2768.  Doflnltlon  of  expre88iou8  used  in  this  chapter. 

2769.  Application  of  chapter;  confirmation  of  previons  acts. 

2770.  Certain   proYisiona  made  applicable   to  proceedings  in  sorrosate^t 

courts. 

2771.  Effect  of  this  chapter  on  laws  applicable  to  certain  coontiea. 


I  2766.     [Ain'd,    1892,    1914.]       Heir,    ete.,    naar    a»»lr    t« 
••tiibltali  lielPMhlp. 

Where  a  person,  seized  in  fee  of  real  proj>erty  within  the 
statOi  dies  intestate,  or  without  having  devised  his  real  property, 
his  heirs,  or  any  of  them,  or  any  person  derivini?  title  from  or 
through  such  heirs,  or  any  of  them,  'may  present  to  the  surro- 
gate's court  which  has  acquired  jurisdiction  of  th&  estate,  or.  if 
no  surrogate's  court  has  acquired  such  jurisdiction,  then  to  the 
surrogate's  court  of  the  county  where  the  real  property,  or  any 
part  thereof  is  situated,  a  petition,  describing  the  real  property, 
setting  forth  the  facts  upon  which  the  jurisdiction  of  the  court 
depends,  and  the  interest  or  share  of  the  petitioner,  and  of  each 
other  heir  of  the  decedent,  in  the  real  property,  and  praying  for 
a  decree  establishing  the  right  of  inheritance  thereto,  and  that 
all  the  heirs  of  the  decedent  may  be  cited  to  show  cause  why 
the  prayer  of  the  petition  should  not  be  granted.  Upon  tBe 
presentation  of  such  a  petition  a  citation  must  be  issued  accord- 
ingly, except  in  a  case  where  the  petitioner  was  a  party  to  a 
judicial  settlement,  the  decree  upon  which  determined  the  rights 
of  the  parties  to  such  real  estate. 

Former  i  2654,  as  amended  by  L.   1892,  ch.  115,  amended  and  renombeitd 
by  L.   1914.  ch.   i4S,  in  effect  Sept.   1,  1914. 
Original  Source.—  L.   1873.  ch.  532,   ||  1  and  2,  in  part. 


S  2706.    [Am'd,  1914.]      lAThat  facts  to  be  aacertalned}  de- 
cree  therenpon. 

Upon  the  return  of  the  citation,  the  surrogate's  court  must 
hear  the  allegations  and  proofs  of  the  parties  and  determine  all 
the  issues  raised.  The  petitioner  must  establish  the  fact  of  the 
decedent*s  death;  the  place  of  his  residence  at  the  time  of  his 
death;  his  intestacy,  either  generally,  or  as  to  the  real  property 
in  question:  the  heirs  entitled  to  inherit  the  property  in  ques- 
tion; the  name,  age,  residence  and  relationship  to  the  decedent, 
of  each;  and  the  interest  or  share  of  each  in  the  property.  Th** 
surrogate,  whf^»»  these  facts  are  established,  must  make  a  decret, 
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def^cribin^  the  property,  and  declaring  that  the  right  of  inherit- 
ance thereto  has  been  established  to  his  satisfaction,  in  accord- 
«nco  Tv^ith  the  facta,  which  must  be  recited  in  the  decree. 

Former  I  2656,  amended  and  renumbered  by  L.  1014,  cb.  443,  in  effect 
Sept.     1,     1914. 

Orisioal  Source. —  L.  1873,  ch.  S52,  {11  and  2,  in  part,  aa  amended  by 
JU    1874,    ch.   127. 


t  2TOT.   [Ain'dy     1914.]    Deevee     to     be     recorded  |     effect 
tlier^of. 


A  certified  copy  of  a  decree,  made  as  prescribed  in  the  last 
section  may  be  recorded  in  the  office  of  the  clerk,  or  of  the 
reKister,  as  the  case  requires,  of  each  county  in  which  the  real 
property  is  sitnated,  as  prescribed  by  law  for  recording  a  deed, 
and,  from  the  time  when  such  copy  is  so  recorded,  the  decree, 
or  the  record  thereof,  is  conclusive  evidence  of  the  facta  so  de- 
clared to  be  established  thereby  against  all  parties  to  such 
proceeding. 

Former  {  28S7,  amended  and  renumbered  by  L.  1914,  ch.  448,  in  effect 
Sept.    1.    1014. 

Orlalnal  Source.— L.  1873,  ch.  652,  ||  1  and  2,  in  Dart,  as  amended  by 
Li.    1OT4,  ch.  127. 


I   2708.    [Ant'd.  1900,  1914,  1916.]    Deflnitlon  ot  exprceslona 
msed  in  tnts  chapter. 

In  construing  the  provisions  of  this  chapter,  the  following  rules 
must  be  observed,  except  where  a  contrary  intent  is  expressly 
declared  in  the  provision  to  be  construed,  or  plainly  apparent 
from  the  context  thereof: 

1.  The  word  **  intestate,"  signifies  a  person  who  died  without 
leaving  a  valid  will;  but  where  It  is  used  with  respect  to  par- 
ticular property  it  signifies  a  person  who  died  without  effectually 
disposing  of  that  property  by  will  whether  he  left  a  will  or  not. 

2.  The  word  "  assets,"  signifies  personal  property  applicable  to 
the  payment  of  the  debts  of  a  decedent. 

3.  The  word  **  debts  "  includes  every  claim  and  demand,  upon 
which  a  judgment  for  a  sum  of  money,  or  directing  the  payment 
of  money,  could  be  recovered  in  an  action;  and  the  word 
**  creditor  "  includes  every  person  having  such  a  claim  or  demand, 
any  person  having  a  claim  for  expense  of  administration,  or  any 
person  having  a  claim  for  funeral  expenses. 

4.  The  word,  ''  will."  signifies  a  last  will  and  testament,  and 
includes  all  the  codicils  to  a  will. 

5.  The  expression,  **  letters  of  administration,"  includes  letters 
of  temporary  administration. 

6.  The  expression,  "  testamentary  trustee,"  includes  every  per- 
son, except  an  executor,  an  administrator  with  the  will  annexed, 
or  a  guardian,  who  is  designated  by  a  will,  or  by  any  competent 
authority,  to  execute  a  trust  created  by  a  will;  and  it  includes 
such  an  executor  or  administrator,  'where  he  is  acting  in  the 
execution  of  a  trust  created  by  the  will,  which  is  separable  from 
his  functions  as  executor  or  administrator. 

7.  The  word,  "surrogate,"  where  it  is  used  in  the  text,  or  in  a 
bond  or   undertaking,  given   pursuant  to  any  provision  of  this 
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chapter,  includes  every  officer  or  court  vested  by  law  with  the 
functions  of  Rurrogate. 

8.  The  expression,  *'  judicial  scttlemeDt,"  where  it  is  applied  to 
an  account,  sijiruities  a  decree  of  a  surrogate's  court,  whereby  tiie 
account  is  made  conclusive  upon  the  parties  to  the  special  pro- 
cccdinp,  either  for  all  purposes,  or  for  certain  purposes  spw-ified 
in  the  Htatnte:  and  an  account  thus  made  conclusive  is  said  u* 
b"  •*  judicially  settled." 

9.  The  ej^preskuon,  '*  intermediate  account,"  denotes  an  account 
tiled  in  the  surrogate's  office,  for  the  purpose  of  disclosinx  the 
nets  of  the  i)erson  accounting,  and  the  condition  of  the  estate  or 
fund  in  his  hands,  and  not  made  the  subject  of  a  judicial  settle- 
ment. 

10.  The  expression,  **  upon  the  return  of  a  citation,"  where  it 
is  used  in  a  provision  requiring  an  act  to  be  done  in  the  surro- 
gate'«(  court,  relates  to  the  time  aud  place  at  which  the  citation 
is  returnable,  or  to  which  the  hearing  is  adjourned;  includes  a 
supplemental  citation,  issued  to  bring  in  a  party  who  ought  to 
be  but  has  not  been  cited;  and  implies  that  before  doing  the  art 
specified,  due  proof  must  be  made,  that  all  persons  required  to 
Ik?  cited  have  been  duly  cited. 

11.  The  expression,  *'  persons  interested,"  where  it  is  used  in 
connection  with  an  estate  or  a  fund,  includes  every  person  enti- 
tled, either  absolutely  or  contingently,  to  share  in  the  estate  or 
the  proceeds  thereof,  or  in  the  fund,  as  husband,  wife,  legatee, 
next  of  kin,  heir,  devisee,  assignee,  grantee  or  otherwise  except 
as  a  creditor.  Where  a  provision  of  this  chapter  prescribes  that 
a  person  interested  may  object  to  an  appointment  or  may  apply 
for  an  inventory,  an  account,  or  increased  security,  an  allegation 
of  his  interest,  duly  verified,  suffices,  although  his  interest  is 
disputed;  unless  he  hns  been  excluded  by  a  judgment,  decree,  or 
other  tinnl  determination,  and  no  aiipeni  therefrom  is  pejiding. 

12.  The  term,  *'  next  of  kin,"  includes  all  those  entitled,  under 
the  provisions  of  law  relating  to  the  distribution  of  |)ers/>nal 
property,  to  share  in  the  unbequeathed  residue  of  the  assets  of  a 
decedent  after  i>aymeut  of  debts  and  expenses,  other  than  a 
surviving  husband  or  wife. 

13.  The  expression,  "  real  property,"  includes  every  estate,  in- 
terest, aud  right,  legal  or  equitable,  in  lands,  tenements,  or 
here<liiunients,  except  those  which  are  determined  or  extinguished 
by  the  death  of  a  person  seiz.ed  or  possessed  thereof,  or  in  any 
manner  entitled  thereto,  and  except  those  which  are  declare<l  by 
law  to  be  assets.  The  word,  **  inheritance,"  signifies  real  prop- 
erty as  defined  in  this  subdivision,  descended  as  preseriNM  by 
law.  The  exiiression,  **  personal  property',"  signifies  every  kind 
of  property  which  survives  a  decedent,  other  than  real  proi)erty 
as  defined  in  tliis  subdivision,  aud  includes  a  right  of  action  con- 
ferred bv  special  statut»>ry  provision  upon  an  exeeutor  or 
administrator. 

14.  The  woi'il  "  guardian  *'  refers  to  a  guardian  of  an  iufaut*s 
person  or  proiierty.  or  both,  appointed  by  the  surrogate's  court 
'•r  the  supreme  court,  and  includes  a  guardian  appointed  by  will 
or  deed. 
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!?>.  Whenever  in  this  chapt^t^r  r.  paper  or  instrument  is  required 
to  be  *•  aeknowleciged,  or  proved,  and  duly  certified,"  the  same 
shall  be  acknowledged  or  proven  in  the  same  mann^  as  a  deed 
iH  reciuired  to  be  acknowledged  or  proved  and  certified  to  be 
r<K^>rcU»d  in  that  county,  oxcept  that  when  executed  within  the 
state  of  New  York,  no  certificate  of  the  county  clerk  shall  be 
required. 

in.  The  word  "respondent**  when  used  in  this  chapter  signi- 
fies  every  party  to  a  special  proceeding,  except  the  petitioner. 

17.  The  words  "surrogate's  court"  and  "surrogate"  where 
they  refer  to  jurisdiction  mean  the  particular  court  or  surrogate 
having  jurisdiction  of  the  estate  or  fund. 

18.  Whenever  in  this  chapter  a  citation,  order,  notice  or  paper 
18  direi'tcHl  to  be  deposited  in  the  '*  post-office  "  or  in  a  "  specified 
p*>»t-otfice."  such  deposit  may  be  made  or  directed  to  be  made 
in  any  post-office,  branch  post-office,  sub-station  or  letter  box 
maintnined  and  exclusively  controlled  by  the  ITnited  States 
government. 

Former  f  2514,  an  amended  by  L.   1000,  cfa.   120,   amended  and  renumbered 
by   L.   1914,  eta.  443;  L.  1910,  ch.  447,  in  effect  May  9.  1916. 

Original  Soarce. —  Mostly  new;  bat  anbd.  4  In  from  R.  8.,  pt.  2,  ch.  6, 
tit.    1,   I  71,  and  mibd.  13  Is  from  U.   S.,  pt.  2,  cb.  2,   |  27. 


I   2700.    [Am'd,  1808,  1914.]      Application  of  chapter!  con- 
flrmatlon  of  prevlon«  act*. 

Each  provision  of  this  chapter,  relating  to  the  jurisdiction  of 
the  surrogate*s  court,  to  take  the  proof  of  a  will,  and  to  frrant 
letters  testamentary  or  letters  of  administration  or  regulating  the 
mode  of  proceeding  in  any  manner  connected  with  the  estate  of 
the  decedent  applies,  unless  otherwise  expressly  declared  therein, 
whether  the  will  was  made,  or  the  decedent  died,  before  or  after 
this  chapter  takes  effect.  All  acts  hitherto  of  surrogates  and 
officers  acting  as  such  in  completing  by  certifying  in  their  own 
names  any  uncertified  wills  and  by  signing  and  certifying  in  their 
own  names  any  uncertified  records  of  wills  and  of  other  proofs 
and  examinations  taken  in  the  proceedings  of  probate  thereof. 
before  their  predecessors  in  office,  are  hereby  confirmed  and  de- 
clared to  be  valid  and  in  full  compliance  with  the  pre-existing 
statutory  requirements. 

Former  |   2482.   an  amended  by  L.    189.1.    ch.   080,   renumbered  bv  L    1914, 
ch.    44a,   In   effect    Sept.    1.    1914. 

original  Source.—  R.   S.,   pt.   2,    ch,   0,    tit.    1,    |    68b. 

I  2770.  fAm'd,  1014.]  Certain  proTiiilonn  made  applicable 
to  proceedlnffii  In  anrrograteM*   conrtn. 

Bxcept  where  a  contrary  intent  is  expressed  in.  or  plsinly  im- 
plied from  the  context  of,  a  provision  of  this  chapter,  all  other 
portions  of  this  act,  and  the  general  rules  of  practice  apply  to 
surrogates*  courts  and  to  the  proceedings  therein,  so  far  as  they 
can  be  applied  to  the  substance  and  subject  matter  of  a  proceed- 
ing without  regard  to  its  form. 

Former   §   25,^8.   amended   and   renumbered   by   I-i.    1914,   ih.   443,    In  effect 
Sept.    1.    1»14. 
Ortgtnal  Smirce. —  New. 
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I  2771.   [Add«d,  1914)  aiii*d,  101S.J     Effect  of  this  chapter. 

Xothinp  in  this  chapter  shall  repeal,  amend  or  modify  any  exist- 
luj?  laAv  specially  applying;  to  any  connty»  which  i»  inconsiRteot 
with  any  section  of  thin  chapter,  nor  in  any  manner  affect  any 
litigation,  action  or  special  proceeding  pending  at  the  time  when 
this  act  takes  effect,  except  as  hereinafter  stated,  and  such 
pending  action  or  special  proceeding  shall  proceed  onder  tfaf 
practice  established,  the  same  as  though  not  affected  by  t6i^ 
act;  provided,  however,  that  the  provisions  of  this  chapter 
relating  to  the  trial  by  jury  of  controverted  questions  of  faci 
slnill  apply  to  all  such  pending  actions  or  special  proceedings. 

AdAeA  by  L.   1914,  ch.   443;  amended  by  L.   1016,   ch.  274.  in  effect  April 
18.   1015. 
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CHAPTER  XIX. 

Courts  of  Justices  of  the  Peace,  and  Proceedings 

Therein. 

TITLE        I. — JarMletloM  aad  Oeaeral  Powers. 

TITLE      U.— CoinBeaMB«Bt  of  Aotloa;  IppMiimaM  of  ParitM;  PMTltlomftl 

TITLE    III.— Plesdlavi;   I«<il«aiaf  CoastereUlmt,   Aafl   Proc««4iagB   «p«B 
ABiweir  of  Title. 

TITLE     IT.—  ProcMdlan  BetwMa  ike  Jolader  efLMse  «n4  the  TrtoL 

TITLE      y.-  Trial  aad  ite  laeldeati. 

TITLE     TL-  J«4f  aieat ;  aad  Docketlaf  the  Saae. 

TITLB  TIL^Ezeeatioai. 

TITLE  Till.—  Appeal!. 

TITLE     IX^  Coits. 

TITLE      X.—  Aetioa  er  Special  Proeeedlag,  Belatiaf  to  aa  AaiMal  Str^ylafr 
apoa  the  Highway. 

TITLE    XI.—  ProTleloai  Specially  Belatlair  to  Coarts  of  Jastiees  of  the  Peaee 

la  the  City  of  Brook  lya. 

TITLE  Xn.— MiicellaBeOBB  ProTleioas. 

TITIiB  L 

Jurisdiction  aad  general  powers. 

'See.  2861.  Joatlce's  Jurladictlon  most  be  epedally  conferred  by  law. 

2862.  General  ciTil  jurlidletlon. 

2868.  No  iarlfldlctlon  In  certain  cases. 

2864.  Confeeeion  of  Judgment. 

2866.  Actlona  by  and  amlnat  offlcen,  etc.;  and  by  ezecnton,  eto. 

2866.  TaTem-keepers  diaqnalifled. 

2867.  Membeia  of  legislature  not  compelled  to  act. 

2868.  Justices  to  bold  courts;  general  powers. 
2866.  In  what  town,  ete.»  action  mast  be  brought. 

2870.  Criminal  contempt* 

2871.  Id.;   how  puniabed. 

2872.  Offender  to  be  beard. 
2878.  Record  of  conTlctlon. 
2874.  Beqnisltes  of  oommitment. 

287B.  Fine  to  be  paid  to  orerseer  or  snperlntendeat  of  the  poor. 


I  2861.  Justice's  Jvrtadletfon  nivat  be  apeelally  conferred 
by  laiv^. 

A  jnatice  of  the  peace  has  sucfi  jurisdiction  in  civil  actions 
and  special  proceedings,  as  is  specially  conferred  upon  him  by 
statnte,  and  no  other. 

See  Ck>.  Proc.,  f  68. 

I  2862.    [Am'd.   1806,  1906.]      General  olvll  Jnriadletion. 

Except  as  otherwise  prescribed  in  the  next  section,  a  justice 
of  the  peace  has  jurisdiction  of  the  fDllowinjr  civil  actions: 

1.  An  action  to  recover  damages  upon  or  for  breach  of  a  con- 
tract, express  or  implied,  other  than  a  promise  to  marry,  where 
the  sum  claimed  does  not  exceed  two  hundred  dollars. 

2.  An  action  to  recover  damages  for  a  personal  ifijury,  or  an 
injury  to  property,  where  the  sum  claimed  does  not  exceed  two 
hundred  dollars. 

3.  An  action  for  a  fine  or  penalty,  not  exceeding  two  hundred 
dollars. 

4.  An  action  upon  a  bond  conditioned  for  the  payment  of 
money,  where  the  sum  claimed  tf>  be  due  does  not  exceed  two 
hundred  dollars;  the  judgment  to  be  rendered  for  the  sum  actu- 
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ally  due.  Where  the  sum  secured  by  the  boud  is  to  bo  paid  in 
instalments,  an  action  may  be  brought  for  each  instalment,  as 
it  becomes  due. 

5.  An  action  upon  a  surety  bond,  taken,  by  any  justice  of  th^ 
peace. 

6.  [Am'd,  180«.]  An  action  upon  a  judgment,  either  foreign 
or  domestic  rendered  in  any  inferior  court,  not  of  record,  where 
the  sum  claimed  does  not  exceed  two  hundred  dollars.  An  action 
upon  a  judgment,  foreign  or  domestic  rendered  in  a  court  of 
record,  where  the  Hum  claimed  does  not  exceed  fifty  dollars. 

L.    lUOn,   rb.   244t.      In  pfTett   Sept.    1,   1906. 

7.  An  action  to  recover  one  or  more  chattels,  with  or  without 
damages  for  the  taking,  withholding,  or  detention  thereof,  where 
the  value  of  the  chattel,  or  of  all  the  chattels,  as  stated  in  the 
affidavit  made  on  the  part  of  the  plaintiff,  does  not  exceed  two 
hundred   dollars. 

8.  An  action  to  recover  damages  for  an  escape  from  the  jail 
liberties,  as  orovided  by  chapter  two,  title  two,  articles  four  and 
five  o*  this  act,  where  the  sum  claimed  does  not  exceed  fifty 
dollars. 

Co.   Proj.     I  b3.  ain*d.     Riibd.  8  added,   U  1896,   ch.  SOS. 

i  28<^.  [Am*d,  1882,  180S,  1009,  1017.]  Ko  JnriadictloB  Im 
cert  at  u  cases. 

But  a  justice  of  the  peace  cannot  take  cognizance  of  a  civil 
action,  in  either  of  the  following  cases: 

1.  Where  the  people  of  the  State  are  a  party  except  for  one 
or  more  fines  or  |)enaltit's  not  exceeuing  two  hundred  dollars,  or 
for  premiums  due  the  insurance  fund  under  the  workmen's  com- 
pensation law  not  exceeding  two  hundred  dollars. 

Sulxl.  am'd  by   L.  1917.  rb.  11^,   in  pfToot  June  G,   1017. 

2.  Where  the  title  to  real  property  conies  in  question,  as  pre- 
scribed in  title  third  of  this  chapter. 

3.  Where  the  •action  is  to  recover  damages  for  an  assault 
battery,  false  imprisonment,  libel,  slander,  criminal  conversation, 
seduction,  or  malicious  prosecution,  or  where  it  is  brought  under 
sections  eighteen  hundred  and  thirty-seven,  nineteen  hundred  and 
two,  or  nineteen  hundred  and  sixty-nine  of  this  act,  or  sections 
twenty-eight  or  one  hundred  and  one  of  the  decedent  estate  law. 

4.  Where,  in  a  ninttor  of  account,  the  sum  total  of  the  ac- 
counts of  both  parties  proved  to  the  satisfaction  of  the  justice, 
exceeds  four  hundred  dc»llars. 

5.  Where  the  action  is  brought  against  an  execntor  or  admin- 
istrator as  such,  except  where  the  amount  of  the  claim  is  les« 
than  the  sum  of  fifty  dollars,  and  the  claim  has  been  duly  pre- 
sented to  the  executor  or  administrator  and  rejected  by  him. 

Id.,  i  54:  U  1S9r>.  rh.  527.  Am'd  by  L.  1909,  ch.  65,  i  3.  8«e  note 
80  of  notcR  of   Board   ui    StiUutory   Cimsolidation   at  end  of  code. 

1  2864.   ConfcMMlon   of  Jndfrnient. 

A  justict'  of  the  peace  has  also  jurisdiction  to  render  judg- 
ment, upon  the  <'onfe8sion  of  a  defendant,  as  prescribed  in  title 
sixth  of  this  chapter,  where  the  sum  confessed  does  not  exceed 
five  hundred  dollars. 

Id.,    i   53.    Rubd.   >. 

S  280R.  [Ain*d,  1882.]  Acilonn  by  and  affalnst  ofBcers, 
•to.)  and  by  exccutom,  etc. 

All  action,  cognizable  by  a  justice  of  the  peape.  may  be  brought 
by  or  against  a  corporation:  by  or  against  a  natural  person  in 
his  own  riffht:  by  or  against  a  town  or  county  officer  in  hi» 
official  character:  or  by  an  exec\itor  or  administrator,  trustee  u* 
an  express  trust,  or  ji   receiver  in  snpphMuentary  procetMlinjrs. 

2  R.   S.    L'lT,.    i   r.    t2   Kilm.   LMlr.    I..    1S47.    ob.    47u.    5   45   (4    Edm,    :»«<9» 
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I   2800*   lAm'd,  leil.]      Trnvern-koepers  dUqoalilled. 

A  justice  of  the  peace  who  is  an  ionholder  or  tavern-keeper 
engaged  iu  the  liquor  traffic  or  at  whose  inn  or  tavern  liquor  is 
sold,  has  no  power  or  jurisdiction  under  any  provision  of  this 
chapter;  but  if  a  judgment  has  been  actually  rendered  by  him, 
before  he  became  so  disqualified,  he  may  give  a  transcript 
thereof,  or  issue  execiftion  thereupon,  or  satisfy  the  judgment, 
opon  payment  thereof. 

L.   1847,  cb.  140  (4  Bdm.  &48).     Am'd  by  L.  19U,  cb.  tiOO,  lo  effect  Sept 
1.    1911. 
S  StftAT.  Members  of  leisrlfllatare  not  compelled  to  act. 

A  justlct  of  the  peace,  who  is  a  member  of  the  aenate  or 
assonibly,  is  not  obliged  to  take  cognizance  of  a  civil  action  oc 
-  pocial  proceeding;  but  he  may  take  cognizance  thereof,  in  kit 
discretion- 

)  B.  1.  SM.  i  7  (a  Mm.  MS),  am'd. 
I  aSOS.  [Am'd,  180T,  1800.]    JvsMecs  i«  la»l«  o««rt|  somovaI 


A  justice  of  the  peace  must  holdt  within  his  town  or  city,  a 
court  for  the  trial  of  any  action  or  special  proceeding,  of  which 
he  has  jurisdiction,  brought  before  him;  but  such  a  court  shall 
not  be  held  in  a  room  in  any  part  of  which  trafficking  in  liquors 
is  authorized  or  in  any  adjoining  room.  He  must  hear,  try  and 
determine  the  same  according  to  law  and  equity,  and  for  that 
purpos^t  where  special  provision  is  not  otherwise  made  by  law. 
the  court  is  vested  with  all  the  necessary  powers  possessed  by 
the  supreme  court. 

Id.,  1 1,  amM ;  L.  1807.  cb.  404  ;  L.  1899,  cb.  lOS.    In  effect  Sept.  1, 1899. 

f  2800.  [Am'd,  1808,  1806,  1003.]  In  what  town,  etc.,  ac- 
tion mvnt  be  bronirlit. 

An  action  must  be  brought  before  a  justice  of  a  town  or  city 
wherein  one  of  the  parties  resides,  or  a  justice  of  an  adjoining 
town  or  city  in  the  same  county,  except  in  one  of  the  following 
cases: 

1.  Where  the  defendant  has  absconded  from  his  residence,  it 
may  be  brought  before  a  justice  of  the  town  or  city  in  which  the 
defendant,  or  a  portion  of  his  property,  is  at  the  time  of  the 
commencement  of  the  action. 

2.  fAm'd,  1805.1  Where  the  plaintiff  is  not  a  resident  of  the 
county,  or  if  there  are  two  or  more  plaintiffs  when  all  are  non- 
residents thereof,  it  must  be  brougnt  in  the  town  where  the 
defendant  reside*    or  in  any  adjoining  town  thereto. 

L.i8!»,cb.  iw 

3.  Where  the-  defendant  is  a  non-resident  of  the  county,  it  may 
be  brought  before  a  justice  of  the  town  or  city,  in  which  he-  is  at 
the  time  of  the  commencement  of  the  action. 

4.  Where  it  is  specially  prescribed  by  law,  that  a  particular 
action  may  be  brought  before  a  justice  of  the  town,  city,  county, 
>r  district,  where  an  offense  wns  committed,  or  where  property 
is  found. 

5.  [Added.  l«0»t  «m*d.  1K08,  loo.t.i  In  any  town  adjoining 
»n  incorporated  city,  no  justic*'  of  snch  town  shall  have  juris- 
diction of  any  action  brought  n gainst  a  resident  of  such  adjoin- 
ing city,  unless  one  of  the  parties  plaintiff  in  such  action  in  a 
resident  of  snch  town. 

L.  189S.  <<h.  74 :  L.  188B,  cb.  112 :  L.  \im,  vh.  521.    Id  effect  Sept.  1. 1W8. 
A  defendant  designated   in   section  2S70.   section  2SS().   or  sec- 
tihn  2881  of  this  act,  is  deemed,  for  the  purposes  of  this  section, 
a  resident  of  the  town  or  city  where  the  person,  to  whom  a  copy 
of  the  summons  is  delivered,   resides. 
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i  2870.  Criminal  eemtempt. 

A  justice  of  the  peace  has  power  to  punish,  for  a  criminal  con- 
tempt, a  person  guilty  of  eitner  of  the  following  acta: 

1.  Disorderly,  contemptuous,  or  insolent  behavior  towards  him. 
while  engaged  in  the  trial  of  an  action,  the  rendering  of  a  judg- 
ment, or  any  other  judicial  proceeding;  where  such  behavior 
directly  tends  to  interrupt  the  proceedings,  or  to  imDair  the  n»- 
spcct  due  to  his  authority. 

2.  Breach  of  the  peace,  noise,  or  other  disturbance,  directly 
tending  to  interrupt  his  otiicial  proceedings. 

3.  Resistance  wilfully  offered,  in.  his  presence,  to  the  execution 
of  his  lawful  mandate. 

He  has  not  power  to  punish,  for  a  criminal  contempt,  in  anj 
other  case. 

2  B.   S.  273.    I  274  (2  BOm.  281U 
I  2871.  Id.;  hOTr  pvnlslfted. 

Punishment,  for  a  contempt,  specified  in  the  last  section,  may 
be  by  fine  not  exceeding  twenty^five  dollars,  or  by  imprisonment 
in  the  county  jail  not  exceedi;ig  five  days,  or  both,  in  the  discre- 
tion of  the  justice.  Where  a  person  is  oommitt^q  to  prison  for 
the  non-payment  of  such  a  fine,  he  must  be  discharged  at  the 
exoiration  of  ten  days;  but  where  he  is  also  committed  for  a 
definite  time,  the  ten  days  must  be  computed  from  the  expiration 
of  the  definite  time. 

Id.,  f  276,  am'd. 

I  2878.  Offender  to  be  liemrd. 

A  person  shall  not  be  punished  by  a  justice  of  the  peace,  for 
a  contempt,  until  an  opportunity  has  been  given  him  to  be  heard 
In  his  defence.  And,  for  that  purpose,  the  justice  must  issue  a 
warrant,  directed,  generally,  to  any  constable  of  the  county,  re- 
quiring the  constable  to  bring  the  offender  before  him. 

Id..  {  276.  am'd. 

I    2878.   Record    of    comvletlon. 

A  justice,  who  convicts  n  person  of  a  contempt,  must,  within 
ten  dnys  after  the  conviction,  make  up,  subscribe,  and  file  in  the 
county  clerk's  office,  a  record  thereof,  stating  therein  the  par- 
ticular cirotimstances  of  the  offence,  and  the  punishment  awaHed 
by  him  niwn  the  conviction. 

Id..  I  277.  «mM. 

I  2874.  ReavlBltea  of  commitiueBt. 

A  warrant  of  commitment  for  a  contempt  must  set  forth  the 
particular  circumstances  of  the  offence;  otherwise  it  is  void. 

Id..  8  278. 

S  2976.  Fine  to  be  paid  to  overseer  or  avperlntendent  of 
the  poor. 

An  officer,  who  collects  or  receives  a  fine,  imposed  by  a  justice 
of  the  peace  for  a  contempt,  must,  within  ten  days  thereafter, 
pay  the  money,  for  the  brnofit  of  the  poor,  to  the  overs'^r  or 
superintendent  of  the  poor  of  the  town,  city,  or  district,  wherein 
the  fine  wns  iniposod:  or.  where  there  is  no  such  officer,  to  the 
officor  or  officers  performing  corresponding  functions  under  an- 
other name:  unless  the  bonrd  of  supervisors  has  directed  the  pay- 
ment of  fines  and  penalties  to  the  supervisor  of  the  town  in  a 
ease  where  it  is  autnorized  by  law  so  to  do. 
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TITLX   XL 

Oommencasnent  of  action;  appearance  of  partiM  ;  provirional 

remediea. 

ArtldA  1.  (ioiiMntooemen  t  of  acttoo. 
3.  Appeaimnce  >f  i  artiea. 
8.  Order  of  arreat 
I.  Attacbment  ot  property. 
5.  BepleTlD. 

ARTICI^B  FIRST. 

Cimmemoement  of  <icUon. 

Sec.  2876.  Action;  ho/w  jcnimeoced. 

2877.  CoDtenta  of  .'ommmona. 

2878.  Serrlce  of  eammona. 

2879.  Id.;  upon  a  corporation. 

2880.  Id.;  apecial  prorlaiona  relating  to  railroad  corporatlonet 

2881.  Id. ;  relating  to  ezpreaa  compauea. 

2882.  Laat  two  aectlona  qnalUied. 

2888.  Second  and  third  Bnmmona;  effect  tbereof. 
2884.  Where  name  of  defendant  la  unknown. 
2886.  Return  of  aummona. 

f  2878.  AettoMi  ho-vr  eommeMeed. 

An  action  is  commenced  before  a  jmtice  of  the  peace,  either 
by  the  Tolantary  appearance  and  joinder  of  issue  by  the  parties, 
or  by  the  aerrice  of  a  summons. 

2  B.  8.  227,  U  11,  12  and  18  (2  Edm.  248). 

I  S877.  rAm'dl^  1904.1    Gonteats  of  smaaoMfe. 

The  summons  must  be  directed,  generally,  to  any  constable  of 
the  county  where  the  justice  resides;  and  it  must  command  him 
to  summon  the  defendant  to  appear  before  the  justice,  at  a  place 
specified  therein,  to  answer  the  complaint  of  the  plaintiff  in  a 
ciyil  action.  Where  the  summons  is  accompanied  with  an  order 
to  arrest  the  defendant,  it  must  be  made  returnable  immediately 
upon  the  arrest  of  the  defendant,  within  twelve  days  after  the 
day  when  it  was  issued;  in  every  other  case,  it  must  be  return- 
able at  a  time  therein  specified,  not  less  than  six  nor  more  than 
twelve  days  after  the  day  when  It  was  issued.  A  summons 
shall  not  be  made  returnable  on  a  legal  holiday. 

Id.,  I  14,  am*d;  L.  1904^  ch.  99.    In  effect  Sept.  1,  1904. 

I  2B878.  Serviee  of  numiiionn. 

Personal  service  of  the  summons  must  be  made  by  delivering 
a  copy  thereof  to  the  defendant;  except  where  it  is  specially  pre- 
scribed in  this  chapter  that  personal  service  may  be  made  by 
delivering  a  copy  to  another  person.  Where  service  of  a  sum- 
mons is  personal,  it  must  be  made  at  least  six  days  before  the 
time  of  appearance  specified  therein;  except  where  it  is  accom* 
panied  with  an  order  of  arrest. 

Id.,  f  15,  am'd. 

f  2870.  [Am'd,  1004.]    Id.|  upon  a  oorporatloiL. 

Where  the  defendant  to  be  served  is  a  corporation,  or  person, 
company  or  partnership  doing  business  in  another  county  than 
that  in. which  he  or  it  resides,  the  summons  may  be  personally 
served  upon  it  or  him  by  delivering  a  copy  thereof  to  aa  officer, 
managing  agent  or  person  to  whom  a  copy  of  the  sumuMfltis  in  an 
action  brought  against  the  corporation  in  the  supreme  court 
might  be  delivered  as  prescribed  in  sections  four  hundred  aufi 
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ibirtr-ore  and  fcnr  hundred  and  ihirty-Wo  of  thia  act,  or.  tt 
any  director,  managing  agent  or  trastee  of  the  corporation,  per- 
son, partnership  or  company  by  whatever  official  title  he  or  it 
is  called. 

Go.  Proc.  f  64:  L.  1847,  ch.  470,  {  46  (4  Edm.  687);  L.  ISM,  eh.  127.  la 
effect  ;kpril  28.  1904. 

i  S880.  [Am'd»  1900.]  Id.}  •peelml  provlsleM  relatfaifl;  t« 
railroad   corporations. 

Where  the  defendant  to  be  served  is  a  railroad  corporation, 
and  no  officer  thereof  resides  in  the  county,  to  whom  a  copy  of 
the  summons  may  be  delivered,  as  prescribed  in  the  last  s«»ction. 
it  may  be  periionally  served,  by  delivering  a  c-opy  thereof  to  i 
looal  superintendent  of  repairs,  freight  agent,  agent  to  sell 
tickets,  or  station  keeper  of  the  corporation,  residing  in  the 
county;  unless,  at  least  thirty  days  before  it  was  issued,  the 
corporation  had  filed,  in  the  office  of  the  clerk  of  the  county,  a 
written  instrument,  designating  a  person  residing  in  the  connty, 
upon  whom  process  to  be  issued  by  a  justice  of  the  peace  afcainst 
it,  may  be  served:  in  which  case,  the  summons  may  be  person- 
ally served  by  delivering  a  copy  to  the  person  so  designated. 
L.  )8B4,  oh.  288.  H  U.  19 (S  Edm.  645);  L.  1900;  oh.  SU.    In  effeetSept.  1, 1900. 

I  28St.  [Am'd,  1S05,  IBOS.]  Id.;  relatlMgr  to  ezpreiiB,  tmaar- 
aace  and  telrorraph  companiei*. 

Where  the  defendant  to  be  served  is  a  corporation,  association, 
partnership  or  periH)u  doing  business  in  the  state  as  an  expre.«uw 
eompuny,  an  insurance  company,  or  a  telegraph  company,  and  no 
person  resides  in  the  county  to  whom  a  copy  of  the  summons  may 
be  delivered,  as  prescribed  in  the  foregoing  sections  of  this  article, 
it  may  Ik?  personally  served  on  the  express  company  by  deliveriufr 
a  copy  thereof  to  any  local  or  general  agent  to  receive  freight  or, 
parcels,  route  agent,  or  messenger  of  the  defendant,  residing  in 
the  county,  and  on  any  insurance  company  by  delivering  a  copy 
thereof  to  any  local  or  general  agent  of  the  defendant,  residiuf? 
in  the  county,  ami  on  any  telegraph  company  by  delivering  a  copy 
thereof  to  any  office  manager  of  the  defendant,  residing  in  the 
eounty;  unless  at  least  thirty  days  before  it  was  issued,  the  defend- 
ant had  fil<Mi  in  the  office  of  the  clerk  of  the  county,  a  written 
instrument.  desi^nHting  a  person  residing  in  the  county,  upon 
whom  process  to  be  issued  by  a  justice  of  the  peace  a^ninst  tLe 
defendant  may  1k«  served;  in  which  case  the  summons  may  be 
personally  served  by  delivering  a  copy  thereof  to  the  person  so 
designated. 
L.  18»5,  ch.  349:  L.  1906,  ch.  211.     In  eff»»ct  S«'pt.  1.  1906. 

i  28M2.   I^aNt  two  Mectlonn  «nalllled. 

Where  a  iierson  has  been  designated,  as  prescribed  in  either 
of  tlie  last  two  sections,  and  the  designation  has  been  n»voked.  or 
it  appears,  by  affidavit  or  the  return  of  the  constable,  to  whom 
a  siniiinons  has  been  duly  delivered  for  service,  that  the  |R*rs4in 
tiesi^riuited  is  dead,  or  has  eeased  to  reside  within  the  county:  or 
thnt  he  cannot,  after  due  dilipence,  be  found  within  the  eouuty. 
St*  as  to  deliver  a  eopy  of  the  summons  to  him:  the  oriKinal  sum- 
mons, or  the  .econd  or  third  summons,  issued  as  prescrilwMl  in  th** 
ncM  *:('(tiuii.  may  be  served  as  if  the  <lesi^nati<m  had  not  been 
made.  Such  a  designation  may  be  revoked  by  a  writing,  executed 
«ind  filed  in  like  manner  as  required  for  the  purpose  of  making 

the  designation. 
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}  2888.    Second  and  tlilrd  •ammonii)  effect  thereof. 

Where  it  appears,  by  the  return  of  the  constable,  to  whom  a 
summons  has  been  duly  delivered  for  seryice,  that  it  was  not 
served,  for  an^r  cause,  a  second  summons  may  be  issued  by  the 
Kume  justice,  m  the  same  action,  within  twent}*  days  after  the 
tirst  summons  was  issued:  and,  upon  the  like  return  thereof,  a 
third  summons  may  be  issued,  within  twenty  days  after  the  sec- 
ond was  issued.  The  second  or  the  third  summons,  as  the  case 
may  be,  relates  back  to  the  time  when  the  first  s^ummons  was 
issnc'd;  and  with  respect  to  all  proceedings  before  actual  serTice. 
the  service  thereof  has  the  same  effect,  as  if  the  first  summons 
had  been  seasonably  served.  For  the  purpose  of  issuing  a  ne^v 
summons,  as  prescribed  in  this  section,  a  previous  summons  may 
l^>e  returned  upon  the.  sixth,  or  any  subsequent  day,  before  the 
retvirn  day  ther€H)f. 

S  28Rt.  1%'liere  name   of  defendant  in  unknown. 

AV^here  the  plaintiff  is  ignorant  of  the  name,  or  pait  of  the 
name  of  a  defendant,  that  defendant  may  be  designLitcd  in  the 
summons,  and  in  any  other  process  or  proceeding  in  the  Hction.  by 
a  fictitious  uame.  or  by  so  much  of  his  namu  as  is  known,  adding 
a  description,  identifying  the  person  intended.  The  person  so 
d€»signnted  must  thereupon  be  regarded  as  a  defendant  in  the 
action,  and  as  suftieiently  described  therein  for  nil  purposes. 
When  his  name,  or  the  remainder  of  his  name,  becomes  known. 
the  justice,  before  whom  the  action  is  i)ending,  must  amend  the 
proceedings  already  taken,  by  the  insertion  of  the  true  or  full 
name,  in  place  of  the  fictitious  name,  or  part  of  a  name:  and  all 
subsequent  proceedings  must  be  taken  under  the  name  so  in- 
serted. 
2  R.   S.  274.  I  282  (2  Kdm.  282). 

{  288:i».  Retnm  of  nwuimonii. 

A  constable,  who  serves  a  summons,  must,  at  or  before  the  time 
when  the  same  is  returnable,  make  and  deliver  to  the  justice  a 
written  return  theret>f.  under  his  hand,  stating  the  time  when,  and 
the  manner  in  whirh.  he  served  it.  .V  constable  who  fails  season- 
ably to  serve  a  summons,  delivered  to  him  for  service,  must  make 
a  written  return  thereof  under  his  hand,  stating  that  it  was  not 
served,  and  the  reason  why  he  failed  to  serve  it. 

2  R.  S.  228.  i  l6  (2  Edm.  244). 
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ARTICLE    SECOND. 
Appearance  of  parties. 

Sec.  2886.  Parties  iukj  appear  in  person  or  by  attomtj. 

2887.  Guardian  ad  litem  for  liilant  plaintiff. 

2888.  Id. :  for  infant  defendant. 

2889.  VI  hen  oonHtable,   or   law  partner  or  clerk   of  jnatloe  may  not   act 

as  attomer. 

2890.  Authority  of  attorney;  how  proved. 

2801.  Plain  tiff   to   prove  bis  caae,   except   where  a  verlfled   complatet  Is 

nerved. 

2802.  Defendant  may  offer   to  compromlne ;   proceedings   tbereopon. 
2S03.  Justice  to  wait  one  hour.  i 

1  2880.  Parties    aaay   appear    In   peraoa    or  by  attoraey. 

A  party  to  an  action  before  a  justice  of  the  peace,  who  is  of 
full  age,  may  appear  and  prosecute  or  defend  the  same,  in  person 
or  by  attorney,  at  his  election,  unless  he  has  been  judicially  de- 
clared  to   be   Incompetent  to   manage   his   affairs. 

2  a.  8.  232,   |§  30  and  41    (2  Edm.   248). 

i  2887.   Guardian  ad  litem  for  Infaat  plaintiff. 

Before  a  Bummons  is  issued  in  behalf  of,  or  an  issue  is  joined 
without  summons  by,  an  infant  plaintiff,  the  justice  must  ap- 
point a  competent  and  responsible  person,  nominated  by  lb* 
plaintiff  or  his  general  «ruardian,  to  appear  as  his  guardian  for 
the  purpose  of  the  action.  The  written  consent  of  the  person  s>i 
appointed  must  be  filed  with  the  justice,  before  his  appointment. 
The  guardian  so  appointed  is  responsible  for  the  costs. 

Id.,   t  40   (2  Edm.  248). 

i  2888.   Id.;  for  Infant   defendant. 

After  the  service  and  return  of  a  summons  against  an  infant 
defendant,  no  other  proceeding  shall  be  taken  in  the  action  until 
a  person  has  been  appointed  to  appear  as  his  guardian  for  tho 
purpose  of  the  action.  Upon  the  nomination  of  the  defendant, 
the  justice  must  appoint  a  proper  person  for  that  purpose.  If  th«- 
defendant  does  not  appear  upon  the  return  of  the  summons,  or  if 
he  neglects  or  refuses  to  nominate,  the  justice  may.  on  the  ap- 
plication of  the  plaintiff,  appoint  any  proper  person  as  his  guard 
inn.  The  written  consent  of  the  person,  so  appointed,  must  Yk* 
filed  with  the  justice  before  his  appointment.  The  guardian  so 
appointed  is  not  responsible  for  any  costs. 

Id.,   li  42  and  43. 

S  288n.  rAm'd,  1009.1  IVhen  constable  or  law  partner 
or  cleric  of  Jnatlce   may  not  act  as  attorney. 

Subject  to  the  provisions  of  sections  two  hundred  and  seventy- 
one  and  two  hundre<l  and  seventy-two  of  the  penal  law,  any 
person,  other  than  the  constable  who  served  the  summons  or  tho 
venire,  or  the  law  partner  or  clerk  of  the  justice,  may  be  the  at- 
torney for  a  party  to  an  action  before  a  justice  of  the  peace. 

Id.,  t  44:  L.  1864.  ch.  421  (6  Bdm.  205).  Am'd  by  L.  1000.  ch.  C5. 
I  3.  See  note  81  of  notes  of  Board  of  Statutory  Oonmlldatlon  at  end,  of 
code. 

I   2890.   Authority   of  attorney;  ho^r  proved. 

The  attorney's  authority  may  be  conferred  orally  or  in  writing, 
but  the  justice  .shall  not  suffer  a  person  to  appear  as  an  attorney, 
unless  his  authority  is  admitted  by  the  adverse  party,  or  proved 
by  the  affidavit  or  o'^al  testimony  of  himself,  or  annther. 

Id..   I  411  ^^ 
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I  2891.   [Am'd,  1906.]       Plaintiff  to  prov#  his  ca«e,   ezoept 
wtaere  »  Terified  c«»mpi«»jnt  is  sej-vcd. 

If  a  defendant  fails  to  appear  and  answer,  ,the  plaintiff  cannot 
recover  without  proving  his  case,  except  in  an  action  which  has 
been  commenced  by  the  service  of  a  summons  and  verified  com- 
plaint as  provided  bv  section  twenty-nine  hundred  and  thirty-six 
of  this  code;  in  such  action,  in  case  the  defendant  falls  to  an- 
swer said  complaint,  as  provided  by  section  twenty-nine  hundred 
and  thirty-eight  of  this  code,  at  tb€<  time  of  the  return  of  said 
summons  he  shall  be  deemed  to  have  admitted  the  allegations  of 
the  complaint  as  true,  and  the  court  shall,  upon  filing  the  sum- 
mons and  complainL  with  due  proof  of  service  thereof,  enter 
judgment  for  the  plaintiff  and  against  the  defendant,  for  the 
amount  demanded  in  such  complaint,  with  costs,  without  further 
proof. 

Co.  Proo.,  f  04,  mibd.  8;  L.  1006,  ch.  291.    In  effect  Sept.  1,  1908. 

I  2802.  DefeMdmMt  wmuly  ofl«r  to  compvomi*e|  proeocdlmira 


Except  in  an  action  to  recover  a  chattel,  the  defendant  may, 
npon  the  return  of  the  summons  and  before  answering,  file  with 
the  justice  a  written  offer  to  allow  judgment  to  be  taken  against 
him  for  a  sum  therein  specified,  with  costs.  If  there  are  two  or 
more  defendants,  and  the  action  can  be  severed,  a  like  offer  may 
be  made  by  one  or  more  of  the  defendants  against  whom  a  sep- 
arate judgment  may  be  taken.  If  the  plaintiff  thereupon,  before 
taking  any  other  proceeding  in  the  action,  files  with  the  justice 
a  written  acceptance  of  the  offer,  the  justice  must  render  judg- 
ment accordinirly.  If  an  acceptance  is  not  filed,  the  offer  cannot 
he  given  in  evidence  upon  the  trial;  but,  if  the  plaintiff  fails  to  ob- 
tain a  more  favorable  judgment,  he  cannot  recover  costs  from  the 
time  of  the  offer,  and  must  pay  the  defendant's  costs  from  that 
time. 

Id.,  part  of  BQbd.   15. 

§  St893.   JoMtiee  to  wait  one  konr. 

Upon  the  return  of  a  summons  duly  served,  ^he  justice  must 
wait  one  hour,  after  the  time  specified  therein  for  Its  return,  un- 
less the  parties  sooner  appear. 

2  R.  S.  233.  f  46  (2  Edm.  249).  am'd. 
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ARTICLB  THIRD. 

Order  of  arrest. 

Sec.  28&4.  Order  of  arreit;  in  what  casM  It  may  Im  graDtcC. 

2805.  Id. :  Id  what  acUona. 

'ISW.  111. :  upou  >vbat  papera. 

289r.  Id.:  Its  conteuts. 

i:8U8.  l»oty  of  eousuble. 

US}»9.  Ueiuni.     When  plaintiff  notified  munt  appear. 

2lK>'>.  coiiPiable  to  keep  defendant  In  cnatody.  ' 

JiKtl.  Motion  to  diBcharge  from  arrest. 

2901:.  ICflTect  of  dlscbar^ug  defendant. 

2iK)3.  Wfaeu  plaintiff  niuat  prove  eztrinalc  facta. 

2904.  Privilege  from  ari-eat.        • 

1  2894.  Oi^er  of  arreat;  in  ^rbat  ca«ea  it  may  be  namte^. 

At  the  time  when  the  summons  is  issued,  in  an  action  speciOe  I 
in  the  next  seetionf  the  justice  who  issues  the  summom  must,  aiK>n 
the  application  of  the  plaintiff,  and  upon  compliance  by  him  wiih 
the  provisious  of  this  article,  frrant  an  order  for  the  arrest  of 
the  defendant,  in  either  of  the  following  cases: 

1.  Where  the  defendant  to  be  arrested  is  not  a  resident  of 
the  county. 

2.  AMiere  the  plaintiff  is  not  a  resident  of  the  county;  or,  if 
there  are  two  or  more  plaintiffs,  where  all  are  non-residents 
thereof. 

3.  Where  it  appears  to  the  satisfaction  of  the  justice  by  the 
affidavit  of  the  plaintiff  or  another  person,  that  the  defendant  if 
about  to  depart  from  the  county,  with  intent  not  to  return' 
Thereto. 

But  such  an  order  cannot  be  firranted,  where  the  defendant, 
dgainst  whom  it  is  applied  for,  is  a  female. 

2  R.  S.  228,  I  17  (2  Edm.  244);  3  R.  S.  2M.  |  166  (2  Edn.  270). 

I  2886.  Id.;  in  wbat  actions. 

An  order  of  arrest  shall  not  be  granted,  except  where  the  ac- 
tion is  brought  for  one  or  more  of  the  following  causes: 

1.  To  recover  a  fine  or  penalty. 

2.  To  w^cover  damages  for  a  personal  injury,  of  which  a  jus- 
tice of  the  peace  has  jurisdiction;  an  injury  to  property,  indiidins 
the  wrongful  taking,  detention,  or  conversion  of  pt^rsonnl  property: 
misconduct  or  neRU'ct  in  olfice,  or  in  a  professional  employment; 
fraud:  or  dei'eit.  Hut  this  subdivision  does  not  apply  to  a  claim 
for  damages  in  an  aoiion  to  recover  a  chattel. 

3.  To  recover  for  nmiioy  received,  or  to  recover  a  chattel; 
where  it  Rpi)ears  that  the  money  was  received,  or  that  the  chat- 
tel was  embezzled  or  frandnlently  inisapnlied,  by  a  public  officer, 
or  by  an,  attorney,  solicitor,  or  counsellor,  or  by  an  officer  oi 
a^ent  of  a  corporation  or  banking  association,  in  the  course  of  hi^ 
employment;  or  by  a  factor,  agent,  broker,  or  other  person  in  a 
fiduciary  capacity. 

Substituted   for  L.   1831,  part  of  M  30  and  31   (4  Edm.   472). 

•  I  2806.   Id.;  upon  vrbat  papcm. 

W^hore  it  appears  to  the  justice,  by  the  affidavit  of  the  plaintiff 
or  another  person,  that  a  sufficient  cause  of  action  exists,  against 
the  defendant,  and  that  the  case  is  within  the  provisions  of  the 
last  two  sections,  he  must  jrrant  the  order  of  arrest.  But  beforr 
granting  it,  be  must  require  a  written  undertaking  to  the  defend- 
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ant,  on  the  part  of  the  plaintiff,  with  one  or  more  suretios,  ai>- 
proved  by  the  justice,  to  the  effect  that,  if  the  defendnnt  re- 
covers judgment,  the  plaintiff  will  pay  all  costs  which  may  be 
uwnrded  to  the  det'eiitiuut,  and  all  damages  which  he  may  sustain 
by  reason  of  the  arrest,  not  exceeding  the  sum  specified  in  the 
andertaking  which  must  be  at  least  one  hundred  dollars. 

Substituted  for  2  R.  S.  227,  228,  part  of  SS  17  and  19  (2  Bdm.  244). 

i  S897.  Id.  I  Ita  contents. 

The  order  must  be  subscribed  by  the  justice  and  indorsed  upon 
or  attached  to  the  summons.  It  must  bfiefly  recite  the  ground  of 
arrest:  and  it  must  direct  the  constable,  who  serves  the  summons, 
to  arrest  the  defendnnt:  to  brlnj  him  forthwith  before  the  justice; 
and  to  notify  the  plaintiff  of  the  arrest,  if  he  can  do  so  with 
reasonable  diligence. 

Id..  §  20,  am'd. 

§  2808.  Duty  of  eonntuble. 

The  constable  must,  at  the  time  of  serving  the  summons,  exe^ 
(mie  the  order  of  arrest,  by  arresting  the  defendant,  and  taking 
him  forthwith  before  the  justice.  If  the  justice  is  absent,  or  un- 
able to  try  the  action,  the  constable  must  forthwith  take  the  de- 
fendant before  another  justice  of  the  same  town  or  city;  who 
most  take  cognizance  of  the  action,  and  proceed  therein,  as  if  the 
sammons  had  l)een  issued,  and  the  order  of  arrest  had  been 
granted  by  him. 

Id..  9  21,  am'd. 

I  2889.  Retarn.    l^^hen   plaintiff  notlfled  must  appear. 

The  constable;  executing  the  order  of  arrest,  must  forthwith 
delirer  to  the  justice  the  order,  and  a  written  return  thereto, 
under  his  hand,  stating  the  manner  in  which  he  has  executed  it 
and  either  that  he  has  notified  the  plaintiff,  or  that  he  could  not 
do  so,  with  reasonable  diligence.  If  he  returns  that  he  has  no- 
tified the  plaintiff,  the  latter  must  appear  within  one  hour  after 
the  defendant  is  brought  before  the  justice;  otherwise  judgment 
of  nonsuit  must  be  rendered  against  him. 

Id.,  §  22,  am'd. 

I  2900.  Constable  to  keep  defendant  in  custody. 

The  constable  executing  the  order,  or  another  constable,  by 
direction  of  the  justice,  must  keep  the  defendant  in  custody,  until 
he  is  discharged  by  the  order  of  the  justice,  or  judgment  is  ren- 
dered In  his  favor:  but  the  detention  shall  not,  in  any  case,  excred 
twelve  hours  from  the  time  when  the  defendant  is  brought  before 
the  justice;  unless,  within  that  time,  a  venire  is  issued,  or  the 
trial  of  the  action  is  commenced,  or  unless  either  is  delayed  with 
the  express  assent  of  the  defendant. 

Id.,  f  25.  am'd. 

I  2901.  Motion  to  dlscbarnre  from   arrest. 

A  defendant,  arrested  as  prescribed  in  this  article,  may,  without 
notice,  upon  the  appearance  of  the  plaintiff  before  the  justice,  or 
at  any  time  afterwards  before  judgment,  upon  two  days' 
notice  given  personally  to  the  plaintiff,  or  to  his  agent  or  attor- 
ney who  appeared  for  him  before  the  justice,  appiv  to  the  justice 
for  an  order,  discharging  him  from  the  arrest.  The  application 
mar  be  founded  nj)oi»  the  piipers  upon  which  the  order  of  arrest 
3G  7«0 
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was  grunted,  nnO  apon  the  complaint,  if  it  has  be«n  made,  mie 
justice  must  grant  the  application,  where  it  appears  that  the  case 
is  not  within  the  provisions  of  sections  2894  and  2895  of  this  ace 
The  justice  must  also,  upon  the  defendant's  application,  grant 
nn  order  discharging  him  from  arrest,  if  the  plaintiff  fails  to  take 
out,  from  the  justice,  an  execution  upon  a  judgment  in  his  favor, 
before  the  expiration  of  one  hour  after  he  is  entitled  thereto. 

S  2902.  ElKect  of  dlscbarflrlnv  defendant. 

The  discharge  of  the  defendant  from  arrest,  before  judg- 
ment as  prescribed  in  the  last  section,  or  in  section  2963  of  this 
act.  does  not  affect  the  jurisdiction  of  the  justice  over  the  action, 
which  must  proceed,  as  if  it  had  been  commenced  in  the  ordinary 
manner.  His  discharge  from  arrest,  after  judgment,  as  prescribed 
in  the  last  section,  does  not  affect  the  execution. 

S  2903.  "When  plaintiff  mnst  prove  extrinsic  laets. 

Where  nn  or<^er  of  arrest  has  been  granted  and  executed,  in  a 
case  specified  in  subdivision  third  of  section  2895  of  this  act,  the 
plaintiff  cannot  recover  upon  a  default,  and  the  defendant  is  en- 
titled to  judgment  upon  a  trial,  unless  the  plaintiff  establishes  all 
the  matters  of  fact,  which  are  required,  by  that  8ubdivi8i<Ki  to 
«*ntit]e  him  to  an  order  of  arrest. 

)  2004.  PrlTlleire   from  arrest. 

This  article  does  not  abridge  or  otherwise  affect  a  privilege 
from  arrest  given  by  law,  or  a  right  of  action  for  the  breach 
thereof.  A  privileged  person  is  entitled  to  be  discharged  from 
arrest,  by  the  order  of  the  justice  before  whom  he  is  brought, 
upon  proof,  by  affidavit,  of  the  facts  entitling  him  to  a  discharge: 
or  he  may  apply  for  and  obtain  an  order  for  his  discharge,  as 
prsscribed  in  section  504  of  this  act. 
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article:  fourth. 

Attachment  of  property. 

See.  2900.  In  what  actions,  warrant  of  attachment  may  be  granted    . 
2900.  What  must  be  shown  to  procure  a  warrant. 
:WU7.  WarniDt;  torm  and  conieuts  thereof. 
2IMJ8.  Undertaking. 
29Utf.  Warrant;  huw  executed. 

2UiU.  Service  of  summous  and  warrant  upon  defendant. 
:a>ll.  Undertaking  by  deleudant;  re-deliv«'ry  to  him. 
2V12.  cluiw  by  liilid  persou;  bond  uud  delivery   thereupon. 
2D13.  Action  upon  bond. 
2U14.  When  defendant  may  prosecute  bond. 
:eM16.  Ueturn  of  warrant. 

2V16.  Motion  to  vacate  or  modify  warrant,  etc. 
2917.  Effect  of  vacating  warrant. 
2018.  Proceedings  where  summons  not  personally  served. 

I  2806.  Ia  'Wliat  action*,  Trarrant  of  attaeliineat  naajr  1»« 


III  an  action  brought  before  a  justice  of  the  peace  a  warrant 
of  attachment  against  the  property  of  one  or  more  defendants 
must  be  granted,  upon  the  application  of  the  plaintiff,  as  pre- 
scribed in  this  article,  where  the  action  is  brought  upon  a  judg- 
ment, or  to  recover  for  one  or  more  of  the  following  causes: 

1.  breach  of  a  contract,  express  or  implied. 

2.  Wrongful  conversion  of  personal  property. 

3.  Any  other  injury  to  personal  property,  in  consequence  of  neg- 
ligence, fraud,  or  other  misconduct. 

Substitute  for  2  R.  S.  230,  part  of  81  26.  27  and  28  (2  Bdm.  245);  L.  1881, 
ch.    300.   I  84  (4   Bdm.  478). 


I  2B800.  IVkat  mast  be  slio^ra  to  procure  a  'vrarrant. 

To  entitle  the  plaintiff  to  such  a  warrant,  he  must  show,  by 
affidavit,  to  the  satisfaction  of  the  justice  as  follows: 

1.  That  a  sufficient  cause  of  action  exists  against  the  defendant, 
to  recover  damages  for  one  or  more  of  the  causes  specified  in  the 
last  section.  If  the  action  is  upon  a  judgment,  or  to  recover  for 
breach  of  a  contract,  the  affidavit  must  snow  that  the  plaintiff  is 
entitled  to  recover  a  sum  stated  therein,  over  and  above  all 
counterclaims  known  to  him. 

2.  That  the  defendant  is  either  a  foreign  corporation;  or  not  a 
resident  of  the  State;  or,  if  the  defendant  is  a  natural  person, 
and  a  resident  of  the  State,  that  he  has  departed,  or  is  about 
to  depart,  from  the  csunty  where  he  last  resided,  with  intent  toj 
defraud  his  creditors,  or  to  avoid  the  service  of  n  summons:  or 
keeps  himself  concealed,  with  the  like  intent;  or.  If  the  defendant 
is  a  natural  person,  or  a  domestic  corporation,  that  ho  or  it  has 
removed,  or  is  about  to  remove,  property  from  the  county  where 
the  defendant,  being  a  natural  person,  last  resided,  or,  being  a 
corporation,  last  kept  its  principal  office,  or  from  the  county  in 
which  the  action  is  brought,  with  intent  to  defraud  his  or  its  cred- 
itors; or  has  assigned,  dispoRod  of,  or  secreted,  or  is  about  to 
assign,  dispose  of,  or  secrete,  property,  with  the  like  intent;  or  that 
the  defendant,  being  a  natural  person  of  full  nge,  and  a  resident  of 
the  State,  has  been  continuously  without  the  United  States  for 
the  space  of  six  months  or  more,  immediatoly  before  the  applica- 
tion, and  either  that  he  has  not  made  a  designation  of  a  per- 
son, upon  whom  to  serve  a  summons  in  bis  behalf,  as  prescribed 
in  »<H!tion  430  of  this  act,  or  that  service  upon  the  person  so 
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designated   cannot   be  made,    with   due  diliRent'c,   in  the   county 
where  the  person  making  the  designation  resides. 

The  affidavit  must  be  filed  with  the  justice,  when  the  warrant 
is  granted. 

2  R.  S.  230,  part  of  §9  26,  27  and  28  (2  Edm.  245). 
$  2907.  'Warrant  I  form  anil  contentu  tliereof. 

The  warrant  must  be  granted  by  the  justice  who  issues  the 
summons,  at  th.e  time  when  the  summons  is  issued;  and  it  must 
be  indorsed  thereupon,  or  annexed  thereto.  It  must  be  subscribed 
by  the  justice,  and  must  briefly  recite  the  ground  of  the  attach' 
ment.  It  must  require  th,e  constable,  to  whom  the  summons  is 
delivered,  to  attach,  on  or  before  a  day  specified  therein,  which 
must  be  at  least  six  days  before  the  return  day  of  the  suniinons. 
and  safely  to  keep,  as  much  of  the  defendant's  gooils  and  chat- 
tels, within  his  county,  as  will  satisfy  the  plaintiflF*s  demand, 
with  the  costs  and  expenses,  and  to  make  return  of  his  proceed- 
ings thereon  to  the  justice,  at  the  time  when  the  summons  is 
returnable.  The  amount  of  the  plaintiff's  demand  must  foe  speci- 
fied in  the  warrant,  as  stated  in  the  affidavit. 

Id.,  S  80,  am'd. 

I  2808.   UndertaJcinflT. 

Before  granting  the  warrant,  the  justice  must  require  a  written 
undertaking  ifo  the  defendant,  on  the  part  of  the  plaintiff,  with 
one  or  more  sureties,  approved  by  the  justice,  to  the  effect  that, 
if  the  defendant  recovers  judgment,  or  the  warrant  of  attach- 
ment is  vacated,  the  plaintiff  will  pay  all  costs  which  may  be 
awarded  to  the  defendant,  and  all  damages  which  he  may  sustain 
by  reason  of  the  attachment,  not  exceeding  th<^  sum  specified  in 
the  undertaking,  which  must  be  at  least  two  hundred  dollars;  and 
that  if  the  plaintiff  recovers  judgment,  he  will  pay  to  the  de- 
fendant all  money  received  by  him  from  property  taken  by  virtue 
of  the  warrant  of  attachment,  or  upon  any  bond  given  thereftir, 
over  and  above  the  amount  of  the  judgment,  and  interest  there- 
upon. 

Id.,  §  28,  am'd. 

I  2000.  [Am'd,  1SK>3.1  "Warrant |  bow  execvtedi  pertabal»le 
prop<^rty  may'  be  aold. 

The  constable  to  whom  the  warrant  of  attachment  is  delivered, 
must  execute  it  at  least  six  days  before  the  return  day  of  the 
summons,  by  levying  upon  and  taking  into  his  custody  so  much 
of  the  goods  and  chattels  of  the  defendant,  not  exempt  from 
levy  and  sale  by  virtue  of  an  execution,  includin|c  money  and 
bank  notes,  which  he  finds  within  his  county,  as  wUl  satisfy  the 
plaintiff's  demand,  w".th  the  costs  and  expenses.  He  must  safely 
k^.»op  the  property  attached,  to  be  disposed  of  as  prescribed  in 
this  article,  and  must  immediately  make  an  inventory  thereof, 
stating  therein  the  estimated  value  of  each  item  or  article. 
Provided,^  however,  if  property  attached  is  perishable,  the  jus- 
tice who  issued  the  warrant  may.  by  an  order  made  and  enterwl 
upon  his  docket,  and  with  or  without  notice,  as  the  urgency  of 
the  case  in  his  opinion  requires,  direct  the  constable  to  sell  such 
property  at  public  auction,  and  thereupon  the  constable  must 
sell  it  aecorilinply.  A  certified  copy  of  the  order  directing  the 
sale  shall  be  delivered  to  such  constable.  Sucfa  order  must  pre- 
scribe the  time  and  place  of  the  sale,  and  notice  thereof  must  be 
given  in  such  manner  and  for  such  time  as  directed  by  the  order. 
The  constable  shall  retain  in  his  hands  the  proceeds  of  such  sale 
until  the  final  determination  of  the  action. 
Id.,  1 81,  am'd:  L.  18S1,  ch  900.  i  96  (i  Edm.  473);  L.  1003,  ch.  dSS.   In  «ffeot  Umj  C,  IW 
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(2010.  Service  of  •ammonii  and  iv^arrant  upon  defendant. 

The  constable  must,  immediately  after  makiu^r  the  iiiTeutory, 
and  at  least  six  days  before  the  return  day  of  th,e  summons, 
serve  the  summons,  together  with  the  warrant  of  attachment 
and  inventory,  upon  the  defendant,  by  delivering  to  him  per- 
sonally a  copy  of  each,  if  he  ran,  with  reasonable  dilipcnce,  be 
found  within  the  county;  or,  if  he  cannot  be  so  found,  by  leaving 
a  copy  of  each,  certified  by  the  constable,  at  the  Inst  place  of 
residence  of  the  defendant  in  the  county,  with  a  person  of  suit- 
able age  and  discretion;  or,  if  such  a  person  cannot  be  found 
there,  by  posting  it  on  the  outer  door,  and  also  depositing  an- 
other copy  in  the  nearest  post-office,  inclosed  in  a  sealed  post- 
paid wrapper,  directed  to  the  defendant  at  his  residence;  or,  if 
the  defendant  has  no  place  of  residence  in  the  county,  by  de- 
livering it  to  the  person  in  whose  possession  the  property  at- 
tached is  found. 

2  tt.  8.  230,  fi  31,  am'd  as  in  |  2900,  ante. 
I  2011.  Undertalclnfc  by  defendant;  re-dellvery  to  him. 

The  defendant,  or  his  attorney  or  agent  in  his  behalf  may,  at 
any  time  before  judgment  is  rendered  in  the  action,  execute  and 
deliver  to  the  constable  an  undertaking  to  the  plaintiff,  in  a  sum 
specified  therein,  at  least  twice  the  value  of  the  property  at- 
tached, as  stated  in  the  inventory;  with  one  or  more  sureties, 
approved  by  the  constable,  or  by  the  justice  who  issued  the 
warrant;  and  to  the  effect  that,  if  judgment  is  rendered  against 
the  defendant,  and  an  execution  is  issued  thereupon,  within  six 
months  after  the  giving  of  the  undertaking,  the  property  attached 
shall  be  produced  to  satisfy  the  execution.  Thereupon  the  con- 
stable must  re-deliver  the  property  to  the  defendant. 

Id.,  S§  32,  34,  am'd. 

f  2012.  Claim  by-  third  person |  bond  and  delivery  there- 
itpon. 

If  a  person,  not  a  party  to  the  action,  claims  any  property  at- 
tached, which  is  not  reclaimed  by  the  del>ndant,  as  prescribed  in 
the  last  section,  he  may>  at  any  time  after  the  seizure,  and  V>e- 
fore  execution  is  issued  upon  a  judgment  rendered  in  tlie  action, 
execute,  and  file  with  the  justice,  a  bund  to  the  plaintiff,  with 
one  or  more  sureties,  approved  by  the  constable  or  by  the  jas- 
tice;  in  ft  penalty  at  least  twice  the  value  of  the  property  claimed; 
and  conditioned  that,  in  an  action  upon  the  bond,  to  l>e  ooui- 
mcnced  within  three  months  thereafter,  the  claimant  will  estab- 
lish that  he  was  the  general  owner  of  the  property  claimed,  at 
the  time  of  the  seizure;  or,  if  he  fails  so  to  do,,  that  he  will  pay 
to  the  plaintiff  the  value  thereof,  with  interest.  The  constable 
must  thereupon  deliver  the  property  claimed  to  the  claimant. 

Id.,  p»t  of  §1  33,  34,  am'd. 

§  2013.   Action  nnon  hond. 

A  judgment  for  the  plaintiff,  in  an  action  upon  a  bond  given 
as  prescribed  in  the  last  section,  must  award  to  him  the  value  of 
the  property  seized  and  delivercMl  to  the  claimant,  with  interest 
thereupon  from  the  time  of  the  delivery.  If  the  amount  so  re- 
covered exceeds  the  amount,  which  the  plaintiff  recovers,  in  the 
action  in  which  the  warrant  of  attachufcnt  was  issued,  he  is 
liable  to  the  defendant  in  that  action  for  the  excess. 

Id.,  t>art  of  §$  36  and  37. 

I  29l4.  When  defen«tnnt  may  proM4'otite  bon«1. 

If  the  warrant  of  attachment  is  vacated  or  annulled,  the  de- 
fendant may  maintain  an  action,  upon  the  bond  specified  in  the 
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last  two  sections,  in  his  own  name,  in  the  same  manner  and 
with  the  like  effect,  as  the  plaintiff  might  have  done,  if  the 
warrant  had  remained  in  full  force. 

2  R.  8.  230,  I  3S.  amM. 

{2015.  Return  of  vrarrant. 

The  constable  executing  the  warrant  of  attachment  must*  at 
the  tim^  when  and  place  where  it  :s  returnable,  make  a  return 
thereto,  under  his  hand,  stating  all  his  proceedings  thereupon. 
He  must  deliver  to  the  justice,  with  the  return,  each  bond  or 
undertaking  delivered  to  him,  pursuant  to  any  of  the  foregoing 
provisions  of  this  article,  and  a  certified  cop3'  of  the  inventory  of 
the  property  attached.  The  return  must  state  the  manner  in 
which  the  warrant  and  inventory  were  served,  and,  if  they  were 
served  otherwise  than  by  delivering  a  copy  thereof  to  the  de- 
fendant personally,  the  reason  therefor,  and  the  name  of  the 
person  to  whom  the  copy  was  delivered,  unless  his  name  is  un- 
known to  the  constable;  in  which  case,  the  return  must  describe 
him  so  as  to  identify  him,  as  nearly  as  may  be. 

Id.,  i  35,  as  am'd;  U  1831,  ch.  300,  {  36  (4  Edm.  473). 

{2916.  Motion  to  -ra^ate  or  modify  ^rarrnnt,  etc 

A  defendant  whose  property  has  been  attached,  may,  up<m  the 
return  of  the  summons,  apply  to  the  justice,  who  issued  the  war- 
rant of  attachment,  to  vacate  or  modify  it,  or  to  increase  the 
plaintiff's  security.  Such  an  application  may  be  founded  upon 
the  papers  upon  which  the  warrant  was  granted;  or  upon  proof, 
by  affidavit^  on  the  part  of  the  defendant;  or  upon  both.  If  it 
is  founded  upon  proof  on  the  part  of  the  defendant,  it  may  he 
opposed  by  new  proof,  by  affldavit,  upon  the  part  of  the  plaintiff, 
tending  to  sustain  any  ground  for  the  attachment,  recited  in  the 
warrant,  but  no  other.  The  justice  may,  upon  the  return  of  the 
summons,  or  at  any  other  time  to  which  the  action,  is  adjourned, 
vacate  the  warrant  of  attachment  upon  his,  own  motion,  if  he 
deems  the  papers,  upon  which  it  was  granted,  insufficient  to 
authorize  it. 

I  2917.  ESffect  of  vacatlnnr  warrnnt. 

Vacating  the  warrant  of  attachment  does  not  affect  the  juris- 
diction of  the  justice  to  hear  and  determine  the  action,  where 
the  defendant  has  appeared  generally  in  the  action;  or  where  the 
summons  was  personally  served  upon  him:  or  where  judgment 
may  he  taken  against  him,  as  being  indebted  jointly  with  another 
defendant,  who  has  been  thus  summoned,  or  has  thus  appeared. 
In  every  other  case,  the  justice,  who  vacates  a  warrant  of  attach- 
ment against  the  property  of  a  defendant,  must  dismiss  the  ac- 
tion as  to  him. 

S  2918.  Proceedlnflra  where  anmnkona  not  personallsp 
served. 

Where  the  defendant  has  not  appeared,  and  the  summons  has 
not  been  personally  served  upon  him,  and  property  of  the  defend- 
ant has  been  duly  attached  by  virtue  of  a  warrant,  which  has  not 
been  vacated,  the  justice  must  proceed  to  hear  and  determine 
the  action;  l»ut.  in  an  action  snb.seciuently  brought,  the  judgment 
is  only  presumptive  evidence  of  indebtedness,  and  the  defendant 
is  not  barred  from  any  counterclaim  against  the  plaintiff.  The 
execution,  issued  upon  a  jnil^rnw^it  so  rendered,  must  require  th^ 
constable  to  satisfy  it  out  of  the  property  so  attached,  without 
containing  a  direction  to  satisfy  it  out  of  any  other  property. 

L.    1831,   ch.  300.   fi  30   (4   Edm.   474). 
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ARTIOIiSS  FIFTH. 

See.  2919.  When  action  for  a  chattel  may  be  bronsbt. 

2920.  Plaintiff  ma  J  procure  replerln;  aflSdavit  and  ondertakliur. 

2921.  HequlBitiou. 

2922.  Id. ;  bow  executed.    Serrlce  of  Bummons,  etc. 
2928.  Retarn  of  constable. 

2924.  l>efendaot  may  except  to  anretles;  proceedings  thereon, 

2925.  Defendant  may  reclaim  chattel;  proceedings  thereon. 
2920.  Justihcatlon  of  sureties. 

2927.  When  and  to  whom  constable  must  deliver  chattel. 

2928.  Penalty  for  wrong  delltery  by  constable. 

2929.  Claim  of  title  by  third  person. 

293U.  Defendant  may  demand  Judgment  for  return. 

2931.  Ptoceedlngs  In  the  action;  action  upon  undertaking. 

2932.  Proceedings  when  summons  not  personally  seryed. 

2933.  When  action  not  affected  by  failure  to  replevy. 

S  291l>.  'Wbe'it  action  for  a  chattel  may  be  broaorbt. 

An  nction  to  recover  a  chattel,  with  or  without  damages  for  the 
wrongful  taking,  withholding,  or  detention  thereof,  can  be 
brought  before  a  justice  of  the  peace  of  the  county  in  which  the 
chattel  is  found,  in  a  case,  and  subject  to  the  nualifications,  B3eci- 
fied  in  sections  1G80,  1690,  1601,  and  1692,  and  subdiyision 
seventh  of  section  2S62  of  this  act. 

Substituted  for  €k>.  Proc.,  S  53,  subd.  10.  am'd;  L.  1800,  ch.  131,  |  4. 

I  202BO.  PlalntilK  may  procure  replevin  |  affldavlt  an<) 
vndertalclnir. 

The  plaintiff  may,  at  the  same  time  when  the  summons  is  is- 
iined.  but  not  afterwards,  require  the  chattel  to  be  replevied,  a? 
prescribed  in  this  article.  For  that  purpose,  he  must  deliver  to 
the  justice  an  affidavit  and  an  undertaking,  similar,  in  all  re- 
spects, to  the  affidavit  and  undertaking  required  to  be  delivered  to 
a  sheriff,  as  prescribed  in  sections  1G96,  1697,  1699,  and  1712  of 
this  act;  except  that  the  sureties  in  the  undertaking  must  be 
approved  by  the  justice. 

Ij.  1831.  ch.  800,  is  2,  3  and  4  (2  Bdm.  236;  5  id.  184). 

I  2821.  Reanlaltlon. 

Upon  receiving  the  affidavit  and  undertaking,  the  justice  must 
Indorse  upon  or  attach  to  the  affidavit  a  written  requisition,  sub- 
scribed by  him^  requiring  the  constable,  to  whom  the  summons 
is  delivered,  to  replevy  the  property  described  in  the  affidavit,  on 
or  before  a  day  specified  in  the  requisition,  which  must  be  at  least 
six  days  before  the  return  day  of  the  summons.  The  affidavit  and 
requisition  must  be  delivered  to  the  constable,  with  the  summons. 

Id.,  part  of  I  4.  am'd. 

9  2922.  Id.  I  bovr  execated.    Serv^lce  of  sammoBSy  etc. 

The  constable  must  execute  the  requisition,  as  a  sheriff  is  re- 
quired to  execute  a  requisition,  in  an  action  brought  to  recover 
a  chattel,  as  prescribed  in  sections  1700.  1701,  and  1702  of  this 
act;  exceot  that  he  must  serve  the  summons,  affidavit,  and  re- 
nnisition  within  the  time  and  in  the  manner  prescribed,  by  section 
2*>'»0  of  this  act,  for  the  service  of  a  summons,  warrant  of  at- 
tachment, and  inventory. 

Id.,  part  of  I  B. 
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I  20S3.  Retviru  of  constable* 

The  constable  must,  on  or  before  the  return  day  of  the  8am 
mons,  make  a  return  to  the  requisition,  under  his  hand,  statyis:  all 
his  proceedings  thereupon;  and  lile  it,  with  the  affidavit  and  r^ 
quisition,  with  the  justice.  The  return  must  state  the  manner  in 
which  the  summons.  nfTidiiTit,  nnd  rcnnisltion  wore  served;  and.  if- 
they  were  served  otherwise  than  by  delivering  the  requisite  copie* 
to  the  defendant  persouaJly,  the  reason  therefor,  and  the  name  ol 
the  person  to  whom  the  copies  were  delivered,  unless  his  name  is 
unknown  to  the  constable;  in  which  case,  the  return  must  describe 
him  so  as  to  identify  him,  as  nearly  as  may  be. 
L.  1831,  ch.  300,  part  of  §  5. 

I  2924.  Defendant  may  except  to  anretlea;  proceedings 
thereon. 

At  any  time  after  the  chattel  has  been  replevied,  aiLd  at  least 
two  days  before  the  return  day  of  the  summons,  the  defendant, 
unless  he  requires  a  return  of  the  chattel,  may  sc^rve  upon  the 
plaintiff,  or  upon  the  constable^  a  written  notice  that  he  excepts  to 
the  plaintiff's  sureties;  otherwise  he  is  deemed  to  have  waived  all 
objections  to  tliem.  If  sncli  a  notice  is  sorved,  the  sureties  must 
justify  upon  the  return  of  the  summons;  or  the  plaintiff  must  then 
give  a  new  undertaking,  to  the  same  effect  as  the  ori^innl  under- 
taking, with  other  sureties,  tvho  must  then  appear  and  Justify  be- 
fore the  justice. 

Id.,  §  6,  am'd. 

I  2925.  Defendant  may  reclaim  chattel)  proceedings 
thereon. 

At  any  time  before  the  return  day  of  the  summons,  the  defend- 
ant may,  if  he  does  not  except  to  the  plaintiff's  sureties,  serve  upon 
the  Justice  a  notice  that  he  requires  the  return  of  the  chattel  re- 
plevied. With  the  notice  he  must  deliver  to  the  justice  an  affi- 
davit and  undertaking,  similar,  in  all  respects,  to  those  required 
to  be  given  by  a  defendant  upon  Pequmng  a  return  of  a  chattel, 
as  prescribed  in  sections  1704  and  1712  of  this  act,  omitting  the 
provision  in  the  undertaking,  "  or  if  the  action  abates  in  conse- 
quence of  the  defendant's  death."  The  sureties  in  the  undertak- 
ing must  justify  before  the  justice  upon  the  return  of  the  anm- 
mons.  If  the  plaintiff  has  stated  separately  in  his  affidavit  the 
value  of  one  or  more  chattels  or  classes  of  chattels,  as  prencribed 
in  section  1607  of  this  act,  the  defendant  may  require  a  delivery 
of  part  of  the  property  replevied,  as  prescribed  in  that  Bection. 

Id.,  I  7. 

I  2926*  Jnatlfication  of  ■nretles. 

Except  as  otherwise  expressly  prescribed  in  this  article,  the  ex- 
amination nnd  qualifications  of  the  sureties,  and  the  allowance  of 
the  undertaking,  npon  n  iustificntion  pursuant  to  either  of  the  last 
two  sections,  must  lie  iho  p-^me  ps  upon  a  justification  of  bail,  as 
prescribed  in  secMo?iK  571),  580.  nnd  681  of  tnls  act,  subatituting  the 
justice  for  the  j"«k'-e:  but  nf*er  s^vh  allowance,  the  undertaking 
must  be  fil«Hl  v'Mi  the  justice.  The  constable  is  thereupon  exone- 
rnted  from  liul  ility. 

Id..  S  8.  ^^^ 
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f  9027.  When  auti  to  ir%hoiu  cooMtubfe  uiumC  4eUvcr 
cJiuttel. 

If  the  defendant  neither  excepts  to  tlie  plaintiff's  sureties,  nor 
requires  the  return  of  a  cjxatti^l,  within  tlie  time  prescrib^^  tor  that 
purpose;  or  if  he  fails  to  prucuie  the  allowance  of  his  uuilcrtnKiug; 
or  if  the  plaintiff,  after  tlie  defciidaut  has  cxcoi)tc(]  to  his  sureties, 
duly  procureb  the  allowance  of  his  untlertaUinK^  the  constable 
must,  except  in  the  ca^o  spccilicd  in  the  next  section  but  one,  im- 
mediately deliver  tlie  chattel  t«>  th^  plaintiff.  If  the  plaintiff, 
after  the  defendant  has  excepte(|  ^o  his  sureties,  falls  to  procure 
the  allowance  of  his  undertaking;  or  if  the  defenclaut,  after  (le  has 
required  the  return  of  the  chattel,  procilre.s  the  allowjtnce  of  his 
undertaking,  the  constable  must  immediately-  cjeliver  the  chattel 
to  the  defendant. 
Stibstltat«d  for  L.  }981,  ch.  dWK  part  Pf  i  7. 

S  2d28.  Penalty  for  yvrons  i^eliyevY  1>7  coiiiiiab^c. 

A  constable  who  delivtis  to  eiiher  paity>  without  tho  oonsenc 
of  the  other,  a  chattel  re[)Ievied  by  niu;,  except  at)  preacrioed  in 
the  last  section,  or,  by  Tirtue  of  an  execution  issued  upon  a  jud|r* 
ment  in  the  action,  forfeits  to  the  party  affffrieved  tlie  sum  of 
one  hundred  dollars:  and  is  also  liable  to  him  for  all  damages 
which  he  sustains  thereby. 

{  2029.  Claim  of  title  by  tbird  pemon. 

The  provisions,  regulating  the  proceedings,  where  a  person,  not 
a  party,  claims  property  which  has  been  replevied,  and  the  rights 
of  such  a  person,  and  of  the  sheriff,  as  prescribed  in  sections 
1709,  1710,  1711,  and  1712  of  this  act,  apply  to  a  like  case  in  an 
action,  brought  as  prescribed  in  this  article,  substituting  the  con- 
stable for  the  sheriff;  exceot  that  service  of  a  notice  and  of  a 
copy  of  the  claimant's  affidavit,  upon  the  plaintiff's  attorney,  as 
prescribed  in  section  1709,  must  be  made,  either  upon  the  plain- 
tiff personally,  or  upon  the  attorney  who  appears  for  hini  befort: 
the  justice;  and  that  the  sum  specified  in  the  undertaking,  given 
by  the  plaintiff  to  the  constable,  need  not  exceed,  in  any  case, 
three  hundred  dollars. 

Id.,  §  9.     See  Co.  Proc,  §  216. 

§  2930.  Defendant  may  demand  Jnderment  for  return. 

Where  a  chattel  has  been  replevied,  and  the  defendant  has  not 
squired  the  return' thereof,  pending  the  action,  as  prescribed  in 
the  foregoing  sections  of  this  article,  he  may  in  his  answer, 
demand  judgment  for  the  return  thereof,  either  with  or  without 
damages  for  the  taking,  withholding,  or  detention. 

Id.,  *  11.  ^ 

I  2931.  ProceedinflT*  In  tbe  action)  action  npon  nnder- 
talcinflr- 

Section  1373,  section  1731.  excluding  subdivision  first  thereof, 
and  sections  1722,  1726,  1730,  1732.  1733,  1734.  and  1735  of  this 
act,  substituting  the  constable  for  the  sheriff,  apply  to  the  pro- 
ceedings in  nn  action  in  n  luptioo's  court  to  recover  a  chattM,  and 
to  an  act'.on  nirainst  the  sureties  in  nn  undcrtakincr  given  therew, 
except  as  otherwise  Fprcial!y  pnscribed  in  this  chaptrr, 

Sal'Btltntod  for  !d.,  §  10. 
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I  298S.  ProcecdliftKa  ttIica  aiiina&oma  not  persomally 
Merged* 

Where  the  defendant  does  not  appear,  and  the  summona  has  not 
been  personally  aerred  upon  him,  and  a  chattel,  or  part  of  a 
chattel,  to  recover  which  the  action  is  brought,  has  been  replevieJ, 
and  the  proceedings  thereupon  haye  been  duly  taken,  as  pre- 
scribed in  this  article;  the  justice  must  proceed  to  hear  and  (de- 
termine ^e  action,  with  respect  to  that'  chattel  or  part  of  a 
chvttel;  or,  if  the  action  is  brought  to  recover  two  or  more  chat- 
tels, with  respect  to  those  which  have  been  replevied;  in  like 
manner  and  with  like  effect  as  if  the  summons  had  been  perso.allj 
served. 

L.  18S1,  ch.  800,  I  12,  ani'd. 

fi  3^938.  Wliiea  Aotlon  not  alleeted  by  tellare  io  repleTx* 

PHi^re  the  summons  has  been  personally  served  upon  tbo  (K^ 
fenuanty  or  where  he  appears,  the  justice  must  proceed  to  hcsn 
and  determine  the  aetlon,  although  the  pin  in  tiff  has  not  ronnir«>i 
the  shattel  to  be  replevied*  or  the  constable  has  not  bceu  ablv 
to  ^'iplevy  it 
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TITLS  m. 

Pleadlnga ;  including  counterclaims,  and  proceedings  up« 

answer  of  title. 

9ec.  2934.  When  Issue  to  be  Joined. 
1:930.  PleadlUKS. 
2tf3tt.  Complaint. 

2U37.  W  but  causes  of  action  may  be  JoJ^ed. 
293S.  Answer. 
2U39.  Demurrer. 

2940.  (Jeneral  rules  of  pleading. 

2941.  Account,  or  Instmmeut  tor  payment  of  mon^ 
2042.  Court  may  require  items  to  be  exhibited. 

2943.  Immaterial   variance  to   be  disregarded. 

2944.  Amendment  of  pleadings. 

2945.  Counterclaims. 

294G.  Id.;    wLeie   executor  or   trustee   is  a    pariy, 

2947.  Consequence  of  neglect  ti>  plead  counterclaim. 

2948.  The  last  section  qualifled. 
2940.  Judgment  upon  couuterclulm. 

2960.  Judgment  trben  accuuuts  e>>cecd  $400. 

2951.  Answer  of  title. 

2952.  Undertaking   thereupon. 

2963.  In  what  court  new  action  to  be  brought. 

2064.  When  action  before  justice  to  be  discontinued. 

2955.  Effect  of  falli  .  .*  to  give  undertaking. 

2966.  When  title  comes  in  question  on  plaintiff's  own  showlncf. 

2057.  Pleadings   in   new   action.      Undertaking  before   Justice,    when   a> 

pllcable. 
2968.  Answer  of  title  as  to  one  of  several  causes  of  action. 

I  S&34.  [Am'd,  1S03.]    'When  Insiac  to  be  Joined. 

At  the  place,  and  within  one  hour  after  the  time,  specified  in  the 
summons  for  the  return  thereof;  cr,  where  nn  onler  of  arrest  is 
granted  and  executed,  within  twelve  hours  afur  the  defendant  is 
brouKht  before  the  justice;  or,  where  no  summons  is  issued,  at 
the  time  when  the  parties  veluntarily  appear  to  join  issue,  the 
pleadings  of  the  parties  must  be  made,  and  ispue  must  be  joined, 
uhere  both  parties  appear  upon  the  return  of  the  summons,  an 
issue  must  be  joined  before  an  adjournment  is  had,  except  when 
the  defendant  refuses  or  neglects  to  plead.  Where  an  issue  of 
fact  or  an  issue  of  law  is  joined  in  a  justice's  couit,  or  before  a 
justice  of  the  peace  in  the  city  of  Brooklyn,  or  in  ar.y  of  the 
towns  in  the  county  of  Kings,  in  which  the  judgment  demanded 
by  either  party  in  his  pleadings  exceeds  the  sum  of  one  hundred 
dollars;  or,  when  in  an  action  to  recover  a  chattel  or  chnttelf. 
the  value  of  which  as  fixed  by  either  party  in  his  pleadinfs  or  affi- 
davits exceeds  one  hundred  dollars,  the  defendant  ma.v,  aft'^*' 
issue  joined  and  before  an  adjournment  is  granted  upon  his  appli- 
cation, apply  to  the  justice  before  whom  the  action  is  broujrht  fo- 
an  order  removing  the  action  into  the  county  court  of  the 
county  of  Kings.  Such  an  order  must  bo  prante'l  upon 
the  defendant  filing  with  the  justice  an  undertaking  in 
a  sum  fixed  by  the  justice,  not  exceeding  twice  the  amoijnt 
of  the  damages  claimed  or  twice  the  value  of  the  chattel 
or  of  all  the  chattels  claimed,  as  stated  in  the  pleading  or 
affidavits,  with  one  or  more  sureties,  approved  by  the  justice,  to 
the  effect  that  the  defendant  will  pay  to  Ihe  plaintiff  the  amount 
of  any  judgment,  including  costs,  that  may  be  recovered  against 
him  in  the  county  court  in  the  action  so  removed.  From  the  time 
of  the  granting  of  the  order  the  county  court  of  Kings  county  has 
cognizance  of  the  action,  and  the  same  shall  be  tried  ahd  deter- 
mined by  said  county  court  as  if  originally  brought  therein.    Tho 
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justice  must  forthwith  deliver  to  the  clerk  of  the  county  court  all 
processes,  ijleudiugs  aud  other  imi»er»  iii  the  uction  vvhicli  muM 
be  tiled,  entered  aud  recorded,  us  the  case  requires,  in  the  latter 
otiice.  Costs  in  an  actiou  so  removed  shall  he  the  dame  as  in  M« 
original  actiou  commeuced  iu  said  county  court. 

L.  1893,  cb.  380. 

I  2936.  PlendlnflTfl. 

The  pleadings  in  a  justice's  court  are: 

1.  The  plaintiff's  complaint. 

2.  The  defendant's  answer. 

3.  The  defendant's  demurrer  to  the  complaint,  or  to  one  or  more 
distinct  causes  of  uction,  separately  stated  therein. 

4.  The  i)laintifit's  demurrer  to  one  or  more  counterclaimB  BtAted 
in  the  answer. 

Co.  Proc.,  S  84,  bubd.  1, 

S  203G.   [Am*d,  lfN>6.]      Complaint. 

The  complaint  must  state,  in  a  plain  and  direct  manner,  the 
facts  constituting  the  cause  of  action.  In  an  aciion  arisiui?  on 
contract  for  the  recovery  of  money  only,  or  on  an  account,  the 
plaintiff  or  his  a;;out,  at  or  before  the  time  of  the  issuinj;  of  the 
summons,  may  make  a  written  complaint  as  above  provided, 
specifying:  the  amount  actually  due  the  plaintiff  from  the  defend- 
ant, and  prayinff  judgment  for  the  amount  so  due,  which  said 
complaint  shall  be  signed  by  the  plaintiff  or  his  agent  and  veri- 
fie.l  in  the  manner  and  as  provided  by  section  five  hundred  and 
twenty -six  of  this  code.  Said  summons  and  complaint  shall  he 
attached  aud  shall  be  served  upon  the  defendant  by  delivering 
to  and  leaving  with  him,  personally,  true  copies  thereof,  not  less 
than  six  nor  nn>re  than  twelve  dnjs  before  the  return  day  of 
said  summons;  and  the  official  certificate  of  the  coustable  mak- 
ing such  service  shall  be  sufficient  evidence  thereof. 

Id.,   8ubd.  3;  L.   1006,   cb.  201.    In  effect   Sept.   1,   1006. 

S  2037.  'Wlint  oaniieH  of  action  may  be  Joined. 

The  plaintiff  may  unite,  in  the  same  complaint,  two  or  more 
causes  of  action,  where  thoy  all  arise  out  of: 

1.  The  same  transaction,  or  transactions  connected  with  the 
same  subject   of   action;  or 

2.  Contract,   express  or  implied;  or 

3.  I*ersonal  injuries,  and  injuries  to  property,  or  either. 

l?ut  it  must  appear,  upon  the  face  of  the  complaint,  that  all 
the  causes  of  action  so  united  belong  to  one  of  the  foregoing  sub- 
divisions of  this  section;  that  they  are  consistent  with  each  other; 
that  they  require  the  same  judgment;  and,  except  as  otherwise 
pr»'scribed  ]»y  law,  that  they  affect  all  t^\Q  parties.  Where  a 
canse  of  action,  for  which  a  defendant  might  be  arrested,  is 
unite<l  with  a  cause  of  action,  for  which  he  cannot  be  arrested, 
nn  execn'if»n  a^riinst  the  person  of  the  defendant  cannot  be 
issued    ui)on   the   judgment. 

$  2038.   fAm'd,  lOmJ.l     Answer. 

riie  nnswer  may  contain  a  general  denial  of  each  allegation  of 
the  complaint,  or  a  specific  denial  of  one  or  more  of  the  material 
all»»jrnti(»ns  thereof.  It  may  also  set  forth,  in  a  plain  and  direct 
nianner,  now  matter,  const itnting  one  or  more  defences  or  coun- 
terclniniR.  In  case  tlie  defendant  appears  and  .tnswers  tn  an 
actiou  in  which  a  verified  complaint;  has  been  serrcd,  his  answer 

7»0 


c.  lO,  t.  3  COL^\ TEKCLAIM.  §§  203^-44 

shall  be  in  ^-riting  and  sliall  be  verified  as  above  provided  for  the 
veriticution  of  the  complaint. 

Co.  Proc,  Bubd.  4,  §  04;  L.  190U,  ch.  201.    In  effect  Sept.  1,  1906. 

§  2038.  Demurrer. 

In  a  case  specified  in  subdivision  third  or  fourth  of  section  2035 
of   this  act.  a  party  may  demur  to  the  pleading  of  the  adverse 
party,  or,  if  it  is  a  complaint,  to  one  or  more  distinct  and  sci)aiate 
causes  or  action,  where  it  is  not  sufficiently  explicit  to  be  under- 
stood; or  where  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  or  couutei claim,  as  the  case  may  be.    If  tho  court 
deems  the  demurrer  well  founded,  it  must  permit  the  pleading  to 
be   amended;  and   if  the  party  fails  so  to  amend,   the  defective 
pleading,  or  part  of  a  pleading  demurred  to,  must  be  disregarded. 
If  the  court  deems  the  demurrer  not  well  founded,  it  must  permit 
the  party  making  it  to  plead  over,  at  his  election. 
Co.  Proc,  $  G4,  subd.  6  aud  7. 

§  2940.  General  mien  of  pleading:. 

A  pleading,  except  as  otherwise  prescribed  in  section  2951  of 
this  act,  may  be  oral  or  written.  If  it  is  oral,  the  substance 
thereof  must  be  entered  by  the  justice  in  his  docl\et-l»ook;  if  it  is 
written,  it  must  be  tiled  by  him,  and  a  reference  to  it  made  in 
his  docket-book.  A  pleading  is  not  required  to  be  in  any  par- 
ticular form;  but  it  must  be  so  expressed,  as  to  enable  a  person 
of  common  understanding  to  know  what  is  intended. 

Id.,  subd.  2  and  5,  am'd. 

i  2941.  Aeeonnty  or  litntmnient  for  payment  of  money. 

For  the  purpose  of  setting  forth  a  cause  of  action,  defence,  or 
counterclaim,  rounded  upon  an  account,  or  upon  an  instrument  for 
the  payment  of  money  only,  it  is  sufficient  for  the  party  to  deliver 
the  instrument,  or  a  copy  of  the  account  to  the  court,  and  to  state 
that  there  is  due  to  him  thereupon,  from  the  adverse  party,  a 
specified  sum,  which  he  claims  to  recover  or  to  set  off. 
Id.,  sabd.  0. 

S  21^42.  Court  mar  reqnire  Itenm  to  be  exlilbtted. 

The  court  may,  upon  the  request  of  either  party,  made  when 
issue  is  joined,  require  the  adverse  party  to  exhibit  his  account 
or  demand,  or  to  state  the  nature  thereof,  as  far  as  it  is  in  hia 
power  so  to  do,  at  that  or  another  specified  time;  and  in  case  of 
his  default,  it  may  preclude  him  froni  giving  evidence  of  such 
parts  thereof,  as  have  not  been  so  exhibited  or  stated. 

Id.,  subd.  14. 

4  . 

8  2t>4d.  Immaterial  variance  to  be  dlnrecrarded. 

A  variance,  between  an  allegation  in  a  pleading  and  the  proof, 
must  be  disregarded  as   immaterial,  unless  the  court  is  satisfied 
that  the  adverse  party  has  been  misled  thereby,  to  his  prejudice. 
Id.,  snbd.  10. 

f  2944.  Amendment  of  pleadtns^H. 

The  court  must,  upon  application,  allow  a  pleading  to  be 
amended,  at  any  time  before  the  trial,  on  during  the  trial,  or  upon 
appeal*  if  substantial  justice  will  be  promoted  thereby.  Where  a 
party  ametids  his  pleading  after  joinder  of  issue,  or  pleads  over 
upon  the  decision  of  a  demurrer,  and  it  is  made  to  appear  to  the 
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tiya  of  the  court,  bj-  oath,  that  an  adjournme.it  is  neces- 
the  adverse  party,  in  consequence  of  tue  am  iudmeuc  or 
:  over,  an  adjournuieut  must  be  granted.  Iho  court  may 
its  discretion,  require,  as  a  condition  of  allowiug  au 
eut,  the  payment  of  cos  a  to  the  adverse  party, 
d.  11. 

».  Connterclaliiia. 

ns  501  and  502  of  this  act  apply  to  a  counterclaim  in  an 

irought  in  a  justice's  court;  except  that  such  a  couuter- 

innot  be  interposed,  unless  it  i3  of  such  a  nature,  tnat  a 

coui't    has   jurisdiction   of   a   cause   of   action   founded 

ted  for  2  R.   S.  234,  S  SO  (2  Edm.  250,  251). 

••  Id.)  fTliere  executor  or  trnntee  in  a  party. 

ns  5J5  and  500  of  this  act  apply  to  a  counterclaim  in  an 
gainst  a  person  sued  in  a  representative  capacity,  or  la 
'  an  executor  or  administrator,  except  that  tU3  defendant 
:ake  judgment  against  the  plaintiff,  upon  a  counterclaim, 
im  exceeding  two  hundred  dollars. 

234.  U  55  and  6G. 

.  Conseaaenee  of  neflrlect  to  plead  connterclalm. 

5  the  defendant,  in  an  action  to  recover  dauiuijes  uiwn  or 
ch  of  a  contract,  neglects  to  Interpose  a  ounterclaiui.  c^n- 
>f  a  cause  of  action  in  his  favor  to  recover  damage.-'  f  >r 
ause,  which  might  have  been  allowed  to  h::n  upon  the 
the  action,  he,  and  every  person  deriving  title  thereto 
or  from  him,  are  forever  thereafter  precluded  from  main- 
m  action  to  recover  the  same,  or  any  part  thereof. 

7. 

.  The  last  section  Qnallfled. 

tie  prohibition  contained  in  the  last  section  docs  not  ex- 
either  of  the  following  cases: 

lere  the  amount  of  the  counterclaim  is  two  hundred  dol- 
•e  than  the  judgment  which  the  plaintiff  rtn  jvors. 
lere  the  counterclaim  consists  of  a  judgment,  rendered  be- 
commencement  of  the  action,  in  which   it  might  have 
erposed. 
lere  the  counterclaim  consists  of  a  claim  for  unliquidated 

lere  the  counterclaim  consists  of  a  claim,  upon  which  an- 
tion  was  pending,  at  the  time  when  the  action  was  com- 

lere  judgment  is  taken  against  the  defendant,  withoat 
service  of  the  summons  upon  him,  or  an  appearance  by 

3,   uni'd;   L.    1840,   ch.  317  (2   Edm.   252). 

,  Judnrment  upon  counterclaim. 

}  a  counterclaim  is  estnMished,  which  equals  the  plain- 
nand.  the  judgment  must  be  in  favor  of  the  defendant. 
t  is  less  than  the  plaintiff's  demand,  the  plaintiff  must 
Igment  for  the  residue  only.  Where  it  exceeds  tho  plain- 
aand,  the  defendant  must  have  judgment  for  the  excess, 
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or  so  much  thereof  as  is  due  from  the  plaintifit,  lUnless  it  is  more 
than  the  sum  of  two  hundred  dollars.  If  it  is  more  than  two 
hundred  dollars,  or  if  no  part  of  it  is  due  from  the  plaintiff. 
the  justice  must,  at  the  election  of  the  defendant,  either: 

1.  Set  off  80  much  of  the  counterclaim  as  is  sufficient  to  sat- 
isfy the  plaintifiTs  demand,  and  render  judgment  for  the  defendant 
for  his  costs;  in  which  case,  the  defendant  may  mamtain  an  ac- 
tion for  the  residue;  or, 

2.  Render  a  judgment  of  discontinuance  with  costs;  in  which 
case,  the  defendant  may  thereafter  maintain  an  action  for  the 
whole. 

Where  part  of  the  excess  is  not  dne  from  the  plaintiff,  the  judg- 
ment does  not  prejudice  the  defendant's  right  to  recover,  from 
another  person,  so  much  thereof  as  the  judgment  does  not  cancel. 

Id.,  H  S2,  63.  and  part  of  {  58. 

9  2050.  Jndirment  'wben  acconnts  exceed  ^400. 

Where,  upon  the  trial  of  an  action,  the  sum  total  of  the 
accounts  of  both  parties,  proved  to  the  satisfaction  of  the  jus- 
tice, exceeds  four  hundred  dollars,  judgnient  of  discontinuance 
must  be  rendered  against  the  plaintiff,  with  costs. 

2  R.  8.  234.   i  64. 

f  SSOffl.  Answer  of  title. 

The  defendant  may.  either  with  or  without  other  matter  of 
defence,  set  forth  in  his  answer  facts,  showing  that  the  title  to 
real  property  will  come  in  question.  Such  an  answer  must  be 
in  writing;  and  it  must  be  signed  by  the  defendant,  or  his  attor- 
ney or  agent,  and  delivered  to  the  justice.  The  justice  must, 
thereupon,  countersign  the  answer,  and  deliver  it  to  the  plaintiff. 
Go.  Proc.,  i  66. 

I  29S2.  Undertaking  tlierenpon. 

In  the  case  specified  in  the  last  section,  the  defendant  must 
also  deliver  to  the  justice,  with  the  answer,  a  written  undertaking, 
executed  by  one  or  more  sureties,  approved  by  the  justice;  to 
the  effect  that,  if  the  plaintiff,  within  twenty  days  thereafter, 
deposits  with  the  justice  a  summons  and  complaint  in  a  new 
action,  for  the  same  cause,  to  be  brought  in  the  proper  court,  as 
prescribed  in  the  next  section,  the  defendant  will,  within  twenty 
days  after  the  deposit,  give  a  written  admission  of  the  service 
thereof.  Where  the  defendant  was  arrested  in  the  action  before 
the  justice,  the  undertaking  must  further  provide,  that  he  wiu, 
at  all  times,  render  himself  amenable  to  any  mandate,  which 
may  be  issued  to  enforce  a  final  judgment  in  the  action  so  to  be 
brought.  If  the  defendant  fails  to  comply  with  the  undertaking, 
the  sureties  are  liable  thereupon,  to  an  amount  not  exceeding 
two  hundred  dollars. 
Id.,  part  of  I  66,  am'd. 

I  S958.  In  -wbat  eonrt  new  action  to  be  bron^bt. 

The  court  in  which  a  new  action  is  to  be  brought,  as  prescribed 
in  the  last  section,  is  the  supreme  court,  or  the  county  court  of 
the  justice's  county,  at  the  plaintiff's  election:  except  that, 
where  the  justice  is  a  justice  of  the  peace  of  the  city  of  Buffalo, 
it  is  the  superior  court  of  Buffalo. 
Id.,  I  56. 
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S  2964.  'When  action  Ibefore  Jnatlce  to  be  dlsconilniaed. 

Upon  the  delivery  of  the  uudertaking  to  the  justice,  the  action 
before  him  is  discoutiuued,  and  each  party  must  pay  his  uwd 
costs.  The  costs  so  paid  by  either  party  must  be  allowed  to  him, 
if  he  recovers  costs  iu  the  new  action,  to  be  brought  as  prescribed 
in  the  last  two  sections.  If  the  ()Iniutiff  fails  to  deposit  with 
the  justice  a  summons  and  coniiilaint  in  the  new  action,  before 
the  expiration  of  twenty  days  after  the  delivery  of  the  under- 
taking, the  defendant  may  maintain  an  action  against  the  plaintiff 
to  recover  his  costs  before  the  justice. 

Id.,  i  57. 

I  206S.  Kffect  of  failure  to  ^lire  nndertaklnflr. 

If  the  undertaking  is  not  delivered  to  the  justice,  he  has  juris- 
diction of  the  action,  and  must  proceed  therein;  and  the  defendant 
is  precluded,  iu  his  defence,  from  drawing  the  title  iu  question. 

Id.,  f  58. 

S  2050.  When  title  cornea   In  qneatlon  on  plalntllTa   o^rn 
ahoMrlufr. 

If,  however,  it  appears,  upon  the  trial,  from  the  plaintifTs  own 
showing,  that  the  title  to  real  property  is  in  question^  and  ibe 
title  is  disputed  by  the  defendant,  the  justice  must  dismiss  the 
complaint,  with  costs,  and  render  judgment  against  the  plaintiff 
accordingly.  ^ 

Co.  Proc,  S  59. 

§  2057.  PleadiniirM  In  neifr  action.  Undertaking  before 
jnMtlce,  ifvhen  applicable. 

In  the  new  action,  to  be  brought  after  an  action  before  a  jus- 
tice is  discontinued,  l)y  the  delivery  of  an  answer  and  an  under- 
taking,  as  prescribed  in  the  last  six  sections  of  thw  act,  the 
plaintift  must  complain  for  the  same  cause  of  action  only,  upr)n 
which  he  relied  before  the  justice;  and  the  defendant's  answer 
must  set  up  the  same  defence  only,  which  he  made  before  the 
justice.  If  the  action  is  to  recover  a  chatCel,  which  was  re- 
plevied in  the  justice's  court,  each  undertaking,  given  in  the 
justice's  court,  contiuues  to  be  valid  in,  and  is  applicable  to,  the 
new  action. 

Id.,  §  GO. 

$  2058.  AnsKver  of  iiile  a«  to  one  oj^  se^-eral  canaea  of 
action. 

Where,  in  an  action  bpfore  a  justice,  the  plaintiff  has  two  or 

more  causes   of  action,   and   the  defence,   that   the  title   to   reiil 

property   will  come  in  question,  is  interposed  as  to  one  or  more, 

but  not  as  to  all  of  them;  the  defendant  may  dgliver  an  aiinwcr 

and    undertaking   as    prescribed    in    sections    20^)1    j^nd    20^2    of 

this  act.  Avith  respect  to  the  cause  or  caus'^s  of  acti<m  only,   in 

which    title    will  so   come    in   Quoitiou.     Whereupon,  the   iusti*^ 

nuist  discontinue  the  acti(»n  as  to  those  causes  of  fiction  only;  the 

plaintiff   nuiy    commence   a    new    action    therefor    in    the    prope** 

c^urt;  and  the  original  action  must  proceed  as  to  the  other  causes. 

Id.,  part  of  J  62. 
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TITLE  IV. 

Proceeding  betwevn  the  joinder  of  iMue  and  the  tri^ 

,mcl«  1.  AdJournmcnU. 

ARTICLB  FIBST. 

Adjonrnm'-nta. 
Jnitlre. 

..  A-Utiurnmsnt  on  .bpUcstlon 


I  Z9fi».  AdJaiiFmnent  br  laMtoe. 

At  th(^  time  of  the  return  of  a  iiiimiDonB,  or  of  th»  ioindm  et 
iiauf^  without  procesH,  but  at  no  other  time,  tbe  Justice  may,  in 
h<s  discretion  and  upon  hie  on-n  molion,  ndloiirD  the  Itinl  of  the 
ac^tion  not  more  than  eigbt  days,  unless  the  defendant  has  beeli 
arrostfMl:  in  ivhich  ease,  no  such  adJonrnmcDt  shall  be  made. 
S  R.  B.  238,  II  fft.  ea  (S  Edm.  2K4). 

I  SStlO.  Adjournment  on  appllpatlon  of  plalntllt. 

At  the  time  of  the  return  of  a  summoas,  or  of  the  joinder  of 
issue  irilhout  prooeiis,  tlie  justice  must,  upon  tbe  applientlon 
of  tbe  plaintiff,  adjourn  tike  trial  of  the  action,  not  more  than 
ci)tht  dar*.  to  a  time  fixed  br  the  justice.  But  such  an  adjourn- 
luent  slinll  not  lie  gran1e<l  unless  the  plnintill  or  his  ohorner.  If 
required  by  the  defendant,  makes  o«tu  that  the  plaintiff  cannot, 
tor  want  of  some  material  testiuion;  or  witness,  speciSeil  by 
hiin.  safely  proceed   to  trial. 

Id.,  part  ol  H  00  and  TO  {2  Edm.  EM,  £65). 

tn  of  defendaBt. 

he  Justice  must,  upon  the 
the   trial   of   the   action, 

nust,  if  roijiiired  by  the 
li  tliat  he  rerlly  beliPTes 
e  t,o  the  (iction.  and  fhnt 
r   want  of   dome   material 

le  drfpndnjit  Has  hot  been 
1);  taiiBt  be  gii^n  to  lb« 
IS  prPBcribed  in  the  heit 
Ftnt  sneh  an  underlahinK  need  not  i>e  given,  where  the 


HnLinn,ta.tD  rerov 

Such  an  adjourniuei 
liyfH  by  thf  justice,,  ne 
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1  2902.   Id. I   vndertakliiK   tltereapon. 

The  undertaking  iirescribed  iu  the  last  section  mast  be  executed 
by.  one  or  more  sureties,  approved  by  the  justice;  and  must  be 
to  the  effect  that,  if  the  plaintiff  recovers  judgment  in  the  action; 
and  if,  before  the  expiration  of  ten  days  after  the  plnintiff' 
becomes  entitled  to  an  execution  upon  the  judgment,  the  de- 
fendant removes,  secretes,  nssignp.  or  in  any  wny  diFpose«  of 
any  part  of  his  property,  Hnble  to  levy  nnd  sale  by  virtue  of  nn 
execution,  except  for  the  necessary  support  of  liimsolf  nml  hi» 
family,  nnd  if  an  execution  uiion  the  judgment  is  retnnie<l 
wholly  or  partly  unsatisfied:  the  sureties  will,  upon  drmni  d. 
pay  to  the  plaintiff  the  sum  due  upon  the  judgment. 

L.   1881.   cb.  SOD.  f  40  (4  Edm.  474). 

I  2B80n.  Undertalclnv  tt*  nrocvre  dlschargre  of  dcfeBdant 
from  custody. 

Where  the  defendant  has  been  arrested,  the  trijil  must  bo 
adjourned  upon  his  application,  upon  the  same  terms,  and  in 
the  same  manner,  as  where  he  has  not  been  arrested:  exc<M>t  t^-n 
the  undertaking  prescribed  in  the  last  section  nee<1  not  be 
given.  A  defendant,  who  procures  such  an  ndjournm<*nt.  m  isr 
continue,  during  the  time  of  adjournment,  in  the  custody  of 
the  constable;  unless  he  gives  an  undertaking  to  the  plaintiff, 
with  one  or  more  sureties,  approved  by  the  justice,  to  the  effect 
fhat,  if  the  plaintiff  recovers  judgment  in  the  action:  *nnd  if  an 
I  xecution  is  issued  thereupon  against  the  person  of  the  defendant 
v'ithin  ten  days  after  the  plaintiff  is  entitled  to  the  same;  and 
if  j\  return  is  made  thereto,  on  or  after  the  return  day  there^if. 
that  the  defendant  cannot  be  found;  the  sureties  will  pay  to  the 
plaintiff  the  amount  due  upon  the  judgment.  If  such  an  under- 
taking is  given,  the  defendant  must  be  discharged  from  custody. 

2  R.  S.  230.  240»  part  of  SS  71.  77  and  76  (2  Edm.  256). 

S  2904.  HTlien  defendant  to  be  dlscharved. 

If  the  trial  of  an  action,  in  which  the  defendant  has  been 
arrested,  is  tidjourned  with  the  consent  of  both  parties,  or  upon 
the  application  of  the  plaintiff,  the  defendant  must  be  discharged 
from  custody. 

Id.,   I  72. 

I  2066.  SnbaeQiient  adjournments. 

The  justice  must,  upon  the  application  of  the  defendant, 
grant  a  second  or  subsequent  adjournment  of  the  trial  of  the 
action,  upon  the  defendant's  giving  security,  if  required,  u 
prescribed  in  the  foregoing  provisions  of  this  article,  where  he 
applies  for  a  first  adjournment;  and  upon  his  proving,  by  his  own 
oath  or  otherwise,  to  the  satisfaction  of  the  justice,  that  he 
cannot  safely  proceed  to  trial  for  want  of  some  material  testi- 
mony or  witness;  and  that  ho  hnn  used  due  diligence  to  obtain 
the  testimony  or  witness.  But  if  the  defendant  has  given  an 
undertaking  upon  a  former  adjournment,  a  new  undertaking  need 
not  be  given,  unless  it  is  required  by  the  justice,  or  by  the  sure- 
ties in  the  former  undertaking. 
Id.,  I  75. 

I   2966.    Jnattce    may   impose    conditions    npon    adionn- 
ment. 

Upon  granting  the  defendant's  application  for  an  aajoumment 
where  the  trial  has  been  once  adjourned,  or  where  tne  plaintiit 
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ia  A  non-resident  of  the  coqjaty,  the  justice  may,  in  his  discretion, 
upon  the  plaiutifTs  application,  direct  that  any  witness  on  the 
part  of  tUe  plaintiff,  who  is  in  attendance,  be  then  examined 
under  oath  before  the  justice.  Thereupon  the  testimony  of  the 
witness  must  be  reduced  to  writing,  certified  by  the  justice,  and 
retaiiiod  by  him:  to  bo  road  upon  tho  trinl,  with  the  aanio  effect, 
and  subjeet  to  the  same  objections,  as  if  it  was  then  given  orally 
by  the  witness. 

2   It.  S.  230.  240.  f  7i>, 

I  21NI7.  AdJoorii]ii«nt  irlien  ivarrant  to  attach  abiient  i^'lt- 
neaa  ia  iaaned. 

Where,  upon  a  trial,  a  warrant  of  attachment  is  issued  to  com- 
pel the  attendance  of  a  witness,  who  has  failed  to  appear  in 
obedience  to  a  subpoena,  the  justice  may,  in  his  discretion,  ad- 
journ the  trial,  for  such  a  time  as  he  deems  necessary  for  the 
return  of  the  warrant,  not  exceeding  five  days. 

I  20flM.  Adjoarnnient  not  to  exceed  ninety  days. 

The  trial  of  an  action  shall  not  be  adjourned  to  a  time  beyond 
ninety  days  from  the  joinder  of  issue,  without  the  consent  of  both' 
parties,  except  in  one  of  the  following  cases: 

1.  Where  a  venire  has  been  duly  issued,  but  a  jury  has  not 
been  procured,  so  that  it  is  necessary  to  issue  a  new  venire,  or 
to  summon  one  or  more  talesmen,  the  trial  may  be  adjourned, 
not  more  than  two  days  beyond  the  ninety  days,  in  order  to 
enable  the  jury  to  be  procured. 

2.  Where  a  jury  has  not  been  able  to  agree  upon  a  verdict, 
nnd  19  discharged,  the  trial  may  be  adjourned  a  sufficient  time 
beyond  the  ninety  days,  to  enable  a  new  jury  to  be  procured,  as 
proscribed  in  title  fifth  of  this  chapter. 

3.  Where  a  warrant  of  attachment  has  been  issued  to  compel 
the  attendance  of  a  witness,  as  prescribed  in  the  last  section,  or 
a  warrant  bns  been  issued  to  commit  a  recusant  witness,  as  pre- 
scribed in  title  fiftli  of  this  chapter,  an  adjournment  made  there- 
upon, as  prescribed  by  law,  is  not  deemed  a  part  of  the  ninetjr 
days. 

2  S.   S    SHO.   24A.  |  78. 
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ARTICLES  SKCOND. 

Compelling  the  attendance  of  a  witness. 

Sec.  1)969.  When  justice  may  iMue  subpoena. 

2970.  Subiwoiui;   how  served. 

2971.  Warrant  of  attactament  against  defaulting  wltnen, 

2972.  Id.;  how  executed;  fees  thereupon. 

2973.  Id.;  when  witness  is  in  adjoiplng  county. 

2974.  Fine  for  refusing  to  attend,  or  to  testify. 

2975.  Id.;  how   Imposed. 

2976.  Minute  of  conviction. 

2977.  Execution  thereupon. 

2978.  Money  collected;   bow  applied. 

2979.  Defaulting  witness   liable  for  damages. 

S  29C9.  IVhcn  Jmitlce  may  Issue  sabpoen». 

A  justice  of  the  peace  may  issue  a  subpoena,  to  compel  ft  wit- 
ness to  attend,  in  the  county  where  the.  justice  resides,  or  in  an 
adjoining  county,  but  not  otherwise,  for  the  purpose  of  testify- 
ing upon  the  trial  of  an  action,  penning  before  himtielf,  or  before 
another  justice.  The  subpoena  may  require  the  witness,  except 
as  otherwise  expressly  prescribed  by  law%  to  bring  with  him  any 
book  or  paper,  relating  to  the  merits  of  the  action.  But  a  justice 
shall  not  .issue  a  subpoena  to  compel  the  attendance  of  a  witiU'Ss 
before  another  justice,  unless  the  person  applying  therefor  proTes, 
by  his  own  oath,  or  the  onth  of  another  person,  that  an  action  is 
actually  pending  before  the  other  justice. 

2  It.   S.   239,   240,  S§  80  and  81.    See  {  8136,  post. 

I  29TO.  Subpoena^  Ito-vv  served. 

A  siibpoena  may  be  served  by  a  constable,  or  by  any  other  per- 
son. It  must  be  served  by  reading  it,  or  stating  its  contents,  to 
the  witness,  and  by  paying  and  tendering  to  him  his  lawful  for 
for  one  day's  attendance  as  a  witness.  Where  it  is  served  by  a 
constable,  his  return  thereto,  stating  the  manner  of  service  nnd 
the  sum  paid,  is  presumptive  evidence  of  the  f&cts  therein  stated. 

Id.,   §  S2. 

S  2071.  Warrant  of  attacbment  avalAst  defanltlns  rwit- 
ness. 

Where  it  is  made  to  appear,  to  the  satisfaction  of  the  justice, 
by  affidavit  or  other  proof,  that  a  person,  duly  subpoenaed  to 
attend  before  him  in  an  action,  has  refused  or  neglected  to  atteoil 
as  a  witness  in  obedience  to  the  subpoena;  and  no  just  cause  for 
tfie  neglect  or  refusal  is  shown  to  exist;  and  the  party,  in  whose 
jjehalf  the  witness  was  subpoenaed,  or  his  attorney,  makes  octh 
that  the  testimony  of  the  witness  is  material;  the  justice  must 
issue  a  warrant  of  attachment,  directed  generally  to  any  con- 
stable of  the  county,  for  the  purpose  of  compelling  the  attendance 
of  the  w^itness. 

Id.,  §  83,  am'd;  L.  1834,  ch.  235. 

§  2072.  Id. I  bow  executed;   fees  tbereupon. 

Such  a  warrant  of  attachment  must  be  executed  in  the  same 
manner  as  an  order  of  arrest.  The  fees  of  the  justice  and  o>n- 
stable  for  issuing  and  serving  it,  must  be  paid  by  the  pers'vn 
against  whom  it  is  issued,  unloss  he  shows  a  reasonable  e>.ruw. 
to  the  satisfaction  of  the  justice,  for  his  omission  to  attend;  in 
which  case,  the  partv  procuring  the  warrant  must  pay  tl^eni^  and. 
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if  he  recovers  costs,  tfie  amouuf  thereof  mus(  be  a)lowe4  to  li)in 
48  part  of  his  cot^Us. 

2   B.    ^.   ho,  240,   S  84. 

S  2COT3.  Iu.|  ^'ben  vrltneiiii  In  tn  adjoining  ooiint7- 

Where  the  delinquent  witness  is  within  an  adjoining  county, 
the  constable,  to  whom  the  wurruut  ot  attachment  is  directed, 
tnay  arrest  the  witness  in  that  eouut3%  und  bring  him  before  the 
justice.  The  constable,  while  he  is  within  the  adjoining  county 
for  that  purpQse,  has  all  the  powers  of  a  constable  of  that  county. 
with  ri'SiiecL  tu  the  warrant  so  ibsueu  to  Uiui. 

1  2fi874-  Fine  for  refoMlnir  to  attend,  or  to  tes^Ufr. 

A  person,  duly  ^ubiioenaed  us  a  witness,  who,  without  a  reason 
able  excuse,  proved  by  his  oath  or  the  oath  of  another  persoi^. 
fails  to  attend;  or,  attending,  refuses  to  testify;  must  be  fined, 
by  the  justice  before  whom  the  action  is  pending,  for  each  non* 
attendance  or  refusal,  such  a  sum,  not  less  than  one  dollar  nor 
more  than  ten  dollars,  as  the  justice  thinks  it  reasouable  to 
impose  upon  him,  as  a  fine  therefor. 

2  R.  S.  230.  240.  |  85.  amM. 

S  297S.  Id.;  l&onv  Imposed. 

The  fine  may  be  summarily  imposed  by  the  justice,  upon  the 
application  of  the  party  in  whose  behalf  the  witness  was  .sub- 
poenaed, at  any  time  during  the  trial,  when  the  defaulting  wit- 
ness is  present,  and  has  an  opportunity  to  be  heard.  If  it  is  not 
imposed  during  the  trial,  the  justice,  at  any  time  within  five  days 
after  judgment  is  rendered,  must,  uiv)n  the  application  of  the 
party,  issue  a  warrant,  directed  generally  to  any  constable  of  the* 
county,  commanding  him  to  arrest  the  defaulting  witness,  and  to 
bring  him  before  the  justice,  at  a  time  and  place  therein  specified, 
the  time  to  be  not  more  than  twelve  days  after  issuing  the  war- 
rant, to  show  cause  why  a  fine  should  not  be  imposed  upon  him. 

Id.,  i  86. 

I  2876.  Minute  of  conviction. 

The  justice  imposing  the  fine  must  enter  in  his  docket-book  a 
minute  of  the  conviction,  of  the  cause  thereof,  of  the  amount  of 
the  fine,  and  of  the  costs.  The  minute  is  deemed  a  judgment 
against  the  delinquent,  in  favor  of  the  officer  to  whom  fines  are 
directed  to  be  paid,  by  section  2875  of  this  act. 

Id..   §  87.  ftm'd. 

I  2977.  Execution  thereupon. 

If  the  whole  amount  of  the  fine  and  costs  is  not  forthwith  paid 
to  the  juptice,  he  must  issue  an  execution,  directed  generally  to 
nny  constable  of  the  county,  commanding  the  constable  to  collect 
the  snm  remaining  unpaid,  of  the  goods  and  chattels  of  the  de- 
linouent,  within  the  county,  and,  for  want  thereof,  to  take  him, 
and  convoy  him  to  the  jail  of  the  county,  there  to  remain  until 
he  pays  that  sum,  not  exceeding  thirty  days.  Upon  the  delin- 
quent being  committed  to  jail,  the  keeper  thereof  must  keep  him 
in  close  custody  therein,  until  he  is  entitled  to  a  discharge,  as 
specified  in  the  execution. 

Id..   I  88. 

7SO 
f 


Md9T8*T» 


JUSTICES'  COURTS. 


C.19,t.4,ft.2 


i  39T8.  KMiey  oolleot^d)  h«^r  applied. 

Th*  money  oollected  by  Tirtue  of  the  execution  must  be  forth- 
with paid  by  the  constable  to  the  justice.  The  justice  miut, 
within  ten  days  after  he  receives  a  fine,  or  any  part  thereof, 
from  the  constable  or  the  delinquent,  pay  tne  money  to  the  officer, 
to  whom  the  fines  are  directed  to  be  paid,  by  section  2876  of  this 
act,  for  the  use  of  the  poor. 

2  B.  8.  239,   240,  f  89. 


I  997II.  Dete«ltlns  witness  liable  for  dai 

A  person,  subpoenaed  as  prescribed  in  this  article,  who  nee 
lects  or  refuses  to  obey  the  subpoena,  or  to  testify,  is  also  liable 
to  the  party,  in  whose  behalf  he  was  subpoenaed,  for  all  dam- 
ages  which  the  party  sustains  by  reason  of  hia  neglect  or  refoaai 

M..   I  90,  unM. 
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A&TICIiB  THIBD.* 

Commusion  to  take  testimony, 

2960.  Oommiagloii  to  examine  witneu  apon  Interrogatories. 

2961.  Id.;  orally. 

2862.  Wben  and  how  granted. 

2868.  Adjournment. 

2864.  Execution  and  return  of  commlaaton. 

286G.  Beceipt  thereof  t^  Justice. 

2866.  When  depooltion  oTldence. 

2867.  Powers   of   commiseioneni. 


§   2d80.  Commiaaiom    to    eautmlae    vrltaeaa    vpom    liiter<k 
ros»t«viea. 

Where  the  defendant  has  neglected  to  appear  upon  the  return 
of  a  summons,  or  has  failed  to  answer  the  complaint,  or  where 
as  issue  of  fact  has  been  joined  in  an  action;  and  it  ap^^ears,  by 
affidavit,  upon  the  application  of  either  party,  that  a  witness,  not 
-w^ithin  the  county  where  the  action  is  pending,  or  an  adjoining 
county,  is  material  in  the  prosecution  or  defence  of  the  action, 
the  justice  may  award  a  commission  to  one  or  more  competent 
persons,  authorizing  them,  or  either  of  them,  to  examine  the 
witness  under  oath,  upon  interrogatories  to  be  settled  by  the 
justice,  or  by  the  written  agreement  of  the  parties,  and  indorsed 
upon  or  annexed  to  the  commission;  to  take  and  certify  the  de- 
position of  the  witness;  and  to  return  the  same  by  mail,  addressed 
to  the  justice. 

U  Idtt,  ch.  248.  i  2,  am'd;  L.  1847,  ch.  828  (4  Cdm.  640). 


fi  S881.  Id.  I  ovmUy, 

If  both  parties  expressly  consent,  a  commission,  granted  as 
prescribed  m  this  article,  may  issue  without  written  interroga- 
tories, and  the  deposition  may  be  taken  upon  oral  questions.  In 
that  case,  section  900  of  this  act  applies  to  the  execution  of  the 
commission:  and  a  copy  of  that  section  must  be  annexed  thereto. 
Notice  of  the  time  or  place  of  the  examination  of  a  witness,  by 
virtue  theieof,  need  not  be  given. 

I  2082.  "Wlien  and  how  grramted. 

The  commission  may  be  granted  by  the  justice  without  notice, 
upon  the  application  of  the  plaintiff,  made  at  the  return  of  the 
summons,  or  upon  the  application  of  either  party,  made  at  the 
time  of  the  joinder  of  issue.  It  may  also  be  granted  at  any  time 
after  the  joinder  of  issue,  upon  the  aoplication  of  cither  party. 
accompanied  with  proof,  by  affidavit,  that  six  days'  written  notice 
of  the  application  has  been  served  upon  the  adverse  party,  either 
personally,  or  by  service  upon  the  attorney,  who  appeared  for 
him  before  the  justice. 

L.  1888.  ch.  243,  f  8. 

I  2088.  Adjonrameat. 

Where  a  commission  is  granted  upon  the  application  of  the 
plaintiff,  he  is  entitled  to  one  or  more  adjournments  of  the  trial, 
as  may  be  necessary  to  procure  the  commission  to  be  executed 

•  Thl»  article  la  made  appHcaMe  to  DIetrlct  Gonrta  In  New  York  dty,  hjr 
Ooaaolldation  Act  of  1882.   ch.  410.  9  1868. 
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and  returued;   not  exceediug  the  length  of  time  for  which  the 
trial  might  be  adjourued  upon  the  application  of  the  defendant 

L.   1841,  ch.  188,  I  1  (4  Edm.  548). 

I  2984.  ESxecntlon  and  return  of  commlaalon. 

The  commission  must  be  executed  and  returned,  as  prescribed 
in  section  901  of  this  act:  and  a  copF  of  that  section  must  be 
annexed  thereto,  except  that  subdirision  sixth  thereof  may  be 
omitted. 

Substituted  for  L.  1838,  ch.  243,  §  4  (4  Edm.  641). 

I  2886.  Receipt  thereof  by  Jnstioe. 

The  justice,  to  whom  the  package  containing  the  commission  ta 
transmitft'd  by  mail,  must 'ict:«^S^e  it  from  the  post-office,  and 
open  and  file  !t,  indorsing  thereupon  the  date  of  bis  so  doing.  It 
must  remain  on  file  with  him,  until  the  trial;  but  either  party 
is  entitled  t6  inspect  it  on  fil<^. 

i  2986.  When  deposition  evidence. 

Sections  002  and  tK)3  of  this  act  apply  to  a  commission,  issued 
as  prescribod  iii  ILis  article;  and  to  the  execution  thereof.  A 
deposition  taken  thereunder  may  be  read  in  evidence  upon  the 
trial  by  either  party,  and  has  tne  effect  specified  in  section  911 
Of  this  act. 

i   2087.   Po¥vers    of   commlnslonera. 

"Where  the  commission  is  executed  within  the  State,  the  com- 
missioner, or,  if  there  are  two  or  more,  a  majority  of  them,  hST* 
the  same  power  to  issue  a  subooena,  to  swear  a  Tsitness,  and  te 
compel  bis  attendance,  that  a  justice  erf  the  peace  has,  la  u 
action  pending  befbre  him. 

L.   1841.   cb.   138.  I  2  (4   Edm.  5^n>. 
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TITLE  V. 

Trial  and  its  incidents. 

Soc.    l*f)Rfl.  Effect  of  fallnre  of  defendant   to  nppoar. 
2imO.  When   j'wtlce   to  try   Issue  of  fact. 
29!>0.  \\heii  jury  trial  may  be  demanded. 
2901.  Drawing  jurors. 

auitii.  M. ;    In   action  between   two   towns,   etc 
21)03.  Venire;   Rervlce   and   return   thereof. 
2994.  Ballots;  how  prepared. 
299K.   Drawing  jwrors. 
200C.  Jurorv  in  default 
li9S»7.  Xew  venire,  etc. 
2098.  Juror's  oath. 

2999.  Jnrv  to  hear  proofs. 

3000.  Witness's  oath. 

3001.  WituoKs  refiiMln?  to  bo  b'toh).  etc.     Warrant  thereupon. 
.^('02.  Contents  of  warrant:   ImprUonment   of  recusant   witness. 

3003.  Ailjoummeiit  thereupon. 

3004.  Ex  parte  affidavit;   when  evidence. 
3{M>5.  r«»ni|K«teticy  »>f   Witness;    how   determined. 

3006.  ConHTMbte  to  keep  jury;  hl«  oath. 

3007.  Ronditiou   of  verdict;   plalutltT  noe<l  not  be  called. 
;j^»OS.  .Tiiry   when   to  Iw  dlscharj?ed :   ntw  vcjilre. 

3i>09.   Fine  to  be  IraiKweJ  on  defaulting  juror. 

§  2088.  [AniM,  1006.1  BIToet  o^  failure  of  aefendant  tj» 
appenr. 

Where  the  defondant  makes  default  in  appearing?  or  pleadiiijr, 
upon  the  return  of  a  sumnious,  which  has  l)een  duly  served  as 
prt'SfrilKH]  hi  this  chapter,  the  justice  must  hear  the  allegations? 
and  proofs  of  the  plaintiff,  and  render  jud^jinent  according  to 
hiw  and  equity,  as  tlie  very  riKht  of  the  easo  appears,  e.xcept  in 
an  action  commenced  by  the  service  of  a  summons  and  verified 
comphiint  as  provided  by  tstvtion  twenty-nine  hundred  and  thirty- 
six  of  this  code,  in  which  case  judjrment  may  be  entered  as 
provided  by  section  twenty-eiijht  hundred  and  ninety-one  of  this 
code. 

2  R.  S.  242,  I  92  (2  Kdm.  2r)9)^;  To  1900.  rh.  20 1.  In  elTect  Sept.  1, 
1906. 

I  2080.  When  JuMtice  to  try  Ifisnc  of  fact. 

Where  an  issue  of  fact  has  been  joined,  if  neither  party  de- 
mands a  trial  by  jury,  the  justice  must  try  the  issue  hear  the 
alleviations  and  proofs  of  the  parties  and  render  judgment  as 
prescribed  in  the  last  section. 

Id..   I  91. 

S  2000.  [AmM,  1887,  lOOO.]  \l^lien  Jury  trial  may  be  de- 
manded. 

At  the  time  when  an  issue  of  fact  is  joined  either  party  may 
demand  a  trial  by  jury,  and  unlcws  so  demanih'd  at  the  joining  of 
issue  a  jury  trial  is  waived.  The  party  d<  inandiuK  a  trial  by  jury 
shall  thereupon  pay  to  the  Justice  the  statutory  fcf^s  for  tlie  at- 
tendance of  each  person  to  be  summoned  and  for  the-  jurors  lo 
serve  upon  the  trial,  and  also  the  fees  to  which  the  constable  is 
entitled  for  notifying?  the  persons  to  b«»  drawn  as  jurors.  The 
fees  so  deposited  shall  be  delivered   by   the  justice  to  the  cos 
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stable  Bervingr  the  venire,  and  by  him  shall  be  paid  out  as  re- 
quired by  law.  In  default  of  a  deposit  as  aforesaid  the  justi<^ 
shall  proceed  as  if  no  demand  for  trial  by  jury  had  been  made. 
And  the  town  clerk  of  every  town  in  this  state  shall  deliver  lo 
each  of  the  justices  of  the  peace  in  his  town  a  certiiied  copy  of 
the  list  filed  with  him,  in  pursuance  of  section  five  hundred  and 
five  of  the  judiciary  law,  and  he  shall  also  deliver  to  each  of 
said  justices  a  certified  copy  of  any  such  list  hereafter  filed  with 
him,  within  ten  days  after  the  same  shall  be  filed.  The  town 
clerk  is  entitled  to  a  fee  of  one  dollar  for  each  copy  of  said  li.*t 
so  delivered.  Any  town  clerk  who  shall  neglect  to  deliver  a 
copy  of  the  list  to  each  of  the  justices  of  the  town  within  th? 
time  above  prescribed,  shall  forfeit  ten  dollars  for  each  failure, 
to  be  sued  for  and  recovered  by  the  overseers  of  the  poor  of  said 
town  for  the  use  of  the  poor  of  said  town. 

Id.,  I  93,  am'd:  L.  1S97.  ch.  140.  Am'd  by  L.  1009.  ch.  «5.  J  3.  8ee 
note  82  of  notv'.s  of  nourd  of  Statutory  Consolidation  at  end  of  c<>de. 

i  2901.   [Am'dy   lOOO.J      Drawing  Jnrors. 

When  a  trial  by  jury  is  dulj'  demanded,  the  justice  must  forth- 
with oi)enly  draw  twelve  ballots  from  a  box  or  other  recqitaci<» 
containing  the  names  of  the  persons  who  arc  returned  as  jnrois 
of  the  town  to  the  courts  of  record  of  the  county  upon  the  laft 
list  thereof  received  by  him  from  the  town  clerk  as  jurors  to 
attend  and  try  said  cause,  on  a  day  to  which  the  causi'  shall 
then  be  adjourned  by  him,  not  more  than  eight  days  from  the 
joining  of  issue,  unless  the  parties  consent  to  a  longer  adjourn- 
ment, which  consent  shall  be  entered  in  the  justice's  minutes. 
The  ballots  shall  be  of  the  same  description  as  those  prescrilied 
in  section  twenty-nine  hundred  and  ninety-four  of  this  act,  but 
they  may  be,  or  may  previously  have  been  prepared  by  a  justii'f. 
If  a  person  whose  name  is  thus  drawn,  in  the  judgment  of  the 
justice,  resides  more  than  three  miles  from  the  place  of  trial, 
the  justice  may  set  aside  such  juror,  and  he  may  excuse  any 
juror  who  comes  within  the  provisions  of  section  five  hundred 
and  forty-four  of  the  judiciary  law,  and  in  either  case  draw 
another  ballot,  and  continue  to  do  so  until  twelve  are  drawn. 
After  the  adjournment  of  the  court,  at  which  a  jury  trial  has 
been  had,  the  justice  must  deposit  the  ballots  containing  the 
names  of  those  who  attended  and  served,  in  another  box  kept  by 
him.  The  ballots  containing  the  names  of  those  who  did  not 
appear  and  serve  must  be  returned  by  the  justice  to  the  box 
from  which  they  were  taken.  If  at  the  time  of  drawing  jurors 
for  the  court  there  is  not  a  sufficient  number  of  ballots  remain- 
ing in  the  original  box,  the  justice,  upon  drawing  all  the  ballots 
therein,  must  draw  the  necessary  number  from  the  set'ond  \>o\ 
containing  the  nnmes  of  those  jurors  who  have  before  serreJ, 
as  in  this  section  prescribed,  and  must  continue  to  draw  fron' 
that  box  until  a  new  list  of  jurors  is  delivered  to  him  by  said 
town   clerk. 

Am'd  by  L,  1909.  rh.  65.  f  3.  Bee  note  S3  of  notes  of  Board  of  Stat- 
utory Consoll'Iatlon  at   oiid  of  <"Oile. 

f  22092.  Id.;  In  action  between  tiro  totvna,  c^tc. 

Where  the  action  is  between  two  towns  or  cities,  or  between 
a  town  and  a  city,  the  venire  must  diriK't  the  constable  to  notify 
twelve  men  of  the  county,  who  are  nualified  and  not  exempt,  as 
prescribed  in  the  last  section,  and  wlrt  are  not  interested  iu  the 
matter  at  i.^sue,  to  form  a  jury  f:»r  the  trial  of  the  action. 

2  B.   S.   242,   I   96. 
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f  2893.   Delivery,  execatlon  and  retvrn  of  venire.  [ 

The  justice  must  insert  the  names  of  the  jurors  so  drawn,  in 
a    renire,  and  deliver  or  cause  it  to  be  delivered  to  a  constable 
of    the  county  disintcrt^stcd  between  the  parties.     The  constable 
must,  at  least  three  days  before  the  day  therein  stated,   notify 
each    of  the    persons   whose   names   have   been   therein   inserted, 
by    reading  it  or  stating  the  substance  thereof  to  the  person  so 
served.     But  the  service  shall  not  be  affected  by  the  constable's 
failure,    after    diligent    search,    to    find    any    of    the    persons    eo 
iitinied.     The  constable  must  make  his  return   upon  the  venire, 
certifying  that  he  has  so  personally  served  it  upon  each  of  the 
jurors   whose   names    are   therein   inserted,    or   if   any    were    not 
Her-ved,    stating    the    reason    for    such    omission.     Any    constable 
making  a   false   return   ui>on  such   venire  is  guilty   of  a   misde- 
uieanor.     Any  person  so  served  and  not  attending  at  the  time 
and   place  to  which  the  cause  was  so  adjourned,  is  guilty  of  a 
contempt  of  court,  punishable  by  a  fine  not  exceeding  ten  dollars, 
^nrhich    the   justice    ma}'    imixise    forthwith    by    an    entry    in    his 
minutes  of  the  imposition  of  such  fine,  to  be  collected  by  execu- 
tion issued  by  the  justice  as  upon  a  judgment,  with  costs  of  the 
levy,  and  which  fine  shall  be  paid  over  to  the  use  of  the  poor 
of   the   county   by   the  justice,   but   upon   the   presentation    of  a 
reasonable  and  sufficient  excuse  by  or  on  behalf  of  the  person 
Ro  fined,  the  justice  may,  at  any  time,  remit  such  fine,  or  any 
part  thereof. 

2  R.  S.  242,  II  97.  98;  L.  1M7,  ch.  470.  i  3   (Edm.   591). 

I   2d&4.   Ballots;   ho^iv   prepared. 

For  the  p«ri>ose  of  procuring  a  jury  to  try  the  action,  the 
justice  must  prepare,  or  cause  to  be  prepared,  ballots,  uniform, 
as  nearly  as  may  be,  in  appearance,  by  writing  the  name  of  each 
person  returned,  who  attendsi,  upon  a  separate  piece  of  paper. 
The  constable,  in  the  presence  of  the  justice,  must  roll  up  or 
fold  each  ballot  in  the  same  manner,  as  nearly  as  may  be,  so 
as  to  resemble  the  others,  and  so  that  the  name  is  not  visible. 
The  ballots  must  be  deposited  in  a  box,  or  other  convenient 
receptacle. 

iC  f  99. 
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§  2t054.  When  action  before  Jnatlce  to  be  dlscontinved. 

Upon  the  delivery  of  the  uudertakiug  to  the  justice,  the  artws 
before  him  is  discontiuued,  and  each  party  must  pay  bi«  ovb 
coats.  The  costs  so  paid  by  either  party  must  be  allowed  tu  hitt, 
if  he  recovers  costs  in  the  new  action,  to  be  brought  as  pre«criM 
in  the  Inst  two  sections.  If  the  {ilnintiif  fails  tu  depindt  wiUi 
the  justice  a  summons  and  complaint  in  the  new  action.  M"te 
the  expiration  of  twenty  days  after  the  delivery  of  the  uo'J^r 
taking,  the  defendant  may  maintain  an  action  against  the  plaiutiff 
to  recover  his  costs  before  the  justice. 

Id.,  i  07. 

)  205S.  Kffect  of  failure  to  give  nndertaklns- 

If  the  undertaking  is  not  delivered  to  the  justice,  he  ha«  juris- 
diction of  the  action,  and  must  proceed  therein;  and  the  d(*f<^n<Jaat 
is  precluded,  in  his  defence,  from  drawing  the  title  iu  question. 

Id.,  f  58. 

I  20R0.  When  title  comeii  In  Question  on  plaintiff**  owa 
•hovringr. 

If,  however,  it  appears,  upon  the  trial,  from  the  plaintifTs  owb 
showing,  that  the  title  to  real  property  is  in  question,  and  lb* 
title  is  disputed  by  the  defendant,  the  justice  must  dismiss  tbr 
c<mi plaint,  with  costs,  and  render  judgment  against  the  plaintiC 
accordingly.  ^ 

Co.  Proc,  (  50. 

9  29R7.  Pleadlnics  In  nevr  action,  llndertaklas  before 
Jnatlce,  i)«'hen  appllcnhle. 

In  the  new  action,  to  be  brought  after  an  acli<m  before  a  jn»* 
tice  is  discontinued,  by  the  delivery  of  an  answer  and  an  under- 
taking, as  prescribed  in  the  last  six  sections  of  this  act  tlir 
plaintiff  must  complain  for  the  same  cau.se  of  action  only,  upuD 
winch  he  relied  before  the  justice:  and  the  defendant's  au.<w«T 
must  set  up  the  same  di'fonce  only,  which  he  made  lK*f»»n»  \ht 
justice.  If  the  a<*tion  is  to  recover  a  chattel,  which  wa*  ir- 
plevicd  in  the  justice's  court,  each  undertaking,  given  In  tb« 
justice's  court,  continues  to  be  valid  in,  and  Is  applicable  to,  th«* 
new  action. 
Id..  I  CO. 

{   20AK.   Ana^ver  of  title   a«   to   one   of  aevernl   canaea  at 
action. 

Where,  in  an  action  before  a  jnstlce,  the  plainfifF  baa  two  »«r 
more  causes  of  action,  and  the^  dffence#  that  the  thie  t»  r«al 
proi)erty  will  c<mie  in  question,  is  mterposed  aa  to  one  or  nj(«pi5, 
but  not  as  to  all  of  them:  the  defendant  may  deliver  an  anawfr 
and  undertaking  as  prescribed  in  sections  2051  and  21^  of 
this  act.  with  respect  to  the  cause  or  cauR/»s  of  action  on'y.  iD 
which  title  will  so  come  in  quftstion.  Whereupon  thf  inrti«f 
must  disr'ontinue  the  action  «s  to  thr>se  caii»«cs  of  action  onlr;  ih^ 
plaint  iff  may  conmience  a  new  action  therefor  in  the  prnpe*" 
court;  and  tue  original  action  must  proceed  as  to  the  other  cauvt. 
Id,  part  of  I  G2.  ^^ 


a,  1  AD JoU ItiNMEKTS.  §§  2959-61 

TITLE  IV. 
»edin^8  between  the  Joinder  of  iuue  and  the  triaL 

Adjoumments. 

CoiDpelliDg  the  attendance  of  a  wltneM. 

Oouiuilssiou  to  take   tesilmony. 

article:  first. 

Adjournmimts, 

.  Adjournment   by   Joatice. 

.   AUjout'uuieut   on   application  of  plirlntlff. 

.   Adjuai-nment  oq   application  of  defendant. 

.   Id. ;   undertaking  tberenpon. 

.    Luuertaklug  lu  procure  discharge  of  defendant  from  castodj. 

.   When   defendant  to  be   discharged. 

.  Subsequent  adjoumnients. 

.  Justice   may   impose  conditions  upon   ftdjonmment. 

.  Adjournment  trben  \rarrant  to  attach  absent  wUne»  la  Issnwl. 

>.  Adjournment   not   to   exceed    ninety   days. 

9m  Adjournment  by  Jnntlce. 

le  time  of  the  return  of  a  summons,  or  of  the  joinder  of 
rithout  process,  but  at  no  other  time,  the  justice  may,  in 
?retion  and  upon  his  own  motion,  adjourn  the  trial  of  the 
not  more  than  eight  days,  unless  the  defendant  has  been 
d;  in  which  case,  no  such  adjournment  shall  be  made. 

3.  238,  SS  dt,  68  (2  Edm.   254). 

to.  Adjonrnmeni  on  application  of  plnlntllt. 

he  time  of  the  return  of  a  summons*  or  of  the  joinder  of 
without  process,  the  justice  must,  upon  the  application 
plaintiff,  adjourn  the  trial  of  the  action,  not  more  than 
lays,  to  a  time  fixed  by  the  justice.  But  such  an  adjourn- 
shall  not  be  grante^l  unless  the  plaintifi  or  his  attorney,  if 
ed  by  the  defendant,  makes  oata  that  the  plaintiff  cannot, 
ant  of  some  material  testimony  or  witness,  specified  by 
jafely  proceed  to  trial. 

tart  of  H  60  and  70  (2  Edm.  254,  255). 

01.  Adjournment  on  AppUeiitlon  of  defendant* 

the  time  o^  the  joinder  of  issue,  the  justice  must,  upon  the 
ritlon  of  t^fi  dofondant,  adjourn  the  trial  of  the  action, 
iua  comply mg  with  the  following  rcquiremonts: 
The  defendant  or  his  attorney  must,  if  required  b^  the 
iff,  or  by  the  justice,  make  oath  that  he  rerlly  believes 
the  dofondant  naa  a  lirood  dofence  l;o  the  action,  and  that 
inn^t  safobr  proceed  to  trial,  for  want  of  some  material 
■tony  or  "i^'ifneRS.  specifipd  by  bira. 

[f  ronuirpd  by  .the  plainiiff.  and  the  defendapt  Kas  hot  been 
^od  in  the  action,^  an  undertaldni;  inUBt  be  gfren  to.the 
tiff  in  behalf -of  the  defendant,  ns  prescribed  in  the  faext 
ID.  But  such  an  undertaking  need  not  be  given,  where  the 
^ia.to  reooKer.a.cJiatt^eJ. ,    ....       ,       .  i  ,     ■, 

•h   an  adjournment   miiHt   be   for   such    a    reasonable   timfi, 
by  the  justice,,  as  will  enable  the  defendant  to  procure  the 
noiiy  or  witni?8S. 

iS  U  and  to. 
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I  2t>06.  Drn^n-lnir  Jurors. 

The  jnstlce  nnist  then  openly  draw  out,  one  after  another,  six 
of  the  ballots.  If  a  persou,  .whese  name  is  drawn,  \»  cbaUenx^i 
and  set  aside,  or  is  excused,  another  ballot  must  be  drawn,  and 
so  on,  successively,  until  the  required  number  of  jurors  is  ob- 
tained. The  parties  may  elect  to  try  the  cause  by  a  l€»ss  mimher 
than  six  jurors,  at  any  time  before  a  witnetw  is  sworn.  Tb*? 
piTsons  so  selected  as  herein  provided,  constitute  the  jury  to 
try  the  action. 

Tff.,    i  100. 

S  29&G.  JurorM   In  default.  ' 

If  a  sufllciant  number  of  competent  jurors  do  not  attend,  the 
justice  shall  issue  an  attachment  against  all  defaulting?  jun^rs, 
and  shall  place  the  same  in  the  hands  of  the  officer  who  sum- 
moned  the  same,  commanding  hitn  forthwith  to  attach  8a«Hi 
jurors  and  to  briuj;  them  before  him  at  a  time  specified  not 
more  than  thirty-six  hours  thei"<:»after,  to  which  the  cause  uui-t 
be  adjourned.  The  juror  or  jurors  so  attached  shall,  in  additi«»n 
to  the  fine  specified  in  section  2993  of  this  act,  be  require^!  to 
pay  the  expense  of  the  attachment  and  service  thereof;  which 
sliall  be  the  oflli-er's  fees,  to<;other  with  all  necessary  exiien^e 
incurre<l  by  him  in  serrinp  said  attachment,  to  be  audited  and 
tixed.  to  be  enforced  in  the  same  manner,  and  when  collected 
to  be  paid  to  the  otHcer  or  the  party  who  has  paid  the  same. 
Any  person  so  attached  and  disooeyinp  or  resisting  the  service 
of  said   attachment  is  guilty  of  a  misdemeanor. 

1  2007.   [AmM,  1802.]      Xew  venire,  etc. 

If  the  constat)le,  to  whom  the  venire  is  delivered,  does  not 
return  it  as  required  thereby;  or  it  is  for  any  reason  set  a«de, 
the  justice  must  pr(KHH'd  to  draw  another  jury,  in  the  manner 
prescribed  in  the  forcpung  sections,  which  shall  be  summoned 
in  like  manner  as  the  first  jury.  If  a  full  jury,  drawn  from 
those  returned  as  prescribed  in  the  fort»goiug  sections  cannot  be 
obtained,  the  justice  may  direct  the  constable  to  require  the 
attendance  forthwith,  or  at  such  time  as  he  may  designate,  mti 
huiger  than  twenty-four  hours  after  the  issuing  thereof,  of  such 
a  numU'r  of  talesmen,  from  the  bystanders  or  from  the  town, 
qualified  to  serve  as  jurors,  as  he  deems  sufficient  for  the  pur- 
pose; or  in  his  discretion  he  may  draw  fn)m  the  Jury  box,  double 
the  number  of  jurors  required  to  complete  the  jury  in  the 
manner  required  by  the  foregoing  sections,  which  shall  be  sum- 
moned in  like  nianuer  as  the  first  jruy,  and  he  shall  continue  to 
do  so  ti!I  a  jury  is  obtained.  Nothing  hereinbefore  contained 
shall  preclude  the  justice  from  adjourning  the  trial  of  the  case, 
on  his  own  motion,  or  on  the  application  of  either  of  the  parties 
to  the  action,  as  provided  by  sections  twenty-nine  hundred  and 
fifty-nine  to  twenty-nine  hundred  and  sixty-eight  of  the  Code  of 
Civil  I'rocwiure. 

L.    1S«>2.    ch.    507. 

S  2008.  Juror**  oath. 

The  justice  must  administer  an  oath  or  afflrmation  to  each 
juror,  well  and  truly  to  try  the  matter  in  difference  between 
,  plaintiff,  and  j  defendant,  and  unless  dis- 
charged by  the  justice,  a  true  verdict  to  give,  according  to  the 
evidence. 

2  R.  S.  242,  S  103. 
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%  29^.  Jury  io  liear  proof ». 

After  the  jurors  have  been  duly  sworn,  they  must  sit  together, 
and  hear  the  ullegatioiis  and  proofs  of  the  parties,  which  must 
be  made  publicly,  in  their  presence. 

Id.,  I  lo-j. 

1  3000.  WltneHS*a  oat|i. 

A  person  offered  as  a  witness  must,  before  any  testimony  is 
jrivtn  bv  him,  be  duly  sworn  or  atilrmed,  to  the  effect  that  the 
evidence  which  he  shall  give,  relating  to  the  matter  in  difference 

^^tween  ^ ,  plamtiff,  and ,  defendant,  shall 

lie  Uie  truth,  the  whole  truth,'  and  nothing  but  the  truth. 

Id.,   %  108. 

S   300t.  "Witnean    refusinff    to    be    Bworn,    etc.      IVarrant 
'  111  ere  upon. 

Where  a  witness,  attending  before  a  justice  in  an  action,  re- 
fuses to  be  sworn  or  attirnjed  in  the  form  prescribed  by  law;  or 
to  answer  a  pertinent  and  proper  question;  or  neglects  or  refuses 
to  produce  a  book  or  paper  wihch  he  has  been  duly  subpoenaed 
to  produce,  as  prescribed  in  section  2\)09  of  this  act,  or  duly 
reouired  to  produce  by  an  order,  made  as  prescribed  in  section 
sot  of  this  act;  and  the  party,  at  whose  instance  he  attended, 
makes  oath  that  the  testimony  of  tlie  witness,  or  that  the  book 
or  paper  is  so  far  material,  that  without  it  he  cannot  safely 
proeee<l  witli  the  trial  of  the  action,  the  justice  may,  by  warrant, 
commit  the  witness  to  the  jail  of  the  county. 

Id.,  I  270.  ara*d. 

{  3002.  Contents  of  frarrantj  Imprtaonment  of  recnsaat 
^vritness. 

The  warrant  must  specify  the  cause  for  which  it  is  issued. 
If  it  is  issued  for  refusing  to  answer  a  question,  the  question 
must  be  specified  therein;  if  for  neglecting  or  refusing  to  pro- 
duce a  book  or  paper,  the  same  must  be  described  with  conve^ 
nient  certainty.  The  recusant  witness  must  be  closely  confined, 
by  virtue  of*  the  warrant,  until  he  submits  to  be  sworn  or 
affirmed,  or  to  answer,  or  to  produce  the  book  or  paper  required, 
fiK  the  case  mav  be;  or  is  otherwise  discharged  according  to  law. 

2  R.    S.,   I  2SX 

{  :t003.  Adjoarnment   tberenpon. 

The  justice  must  thereupon,  from  time  to  time,  at  the  request 
of  the  party  in  whose  behalf  the  witness  attended,  adjourn  the 
trial,  until  the  witness  testifies,  or  produces  the  book  or  paper 
required,  or  dies,  or  becomes  a  lunatic,  or  is  discharged  accord- 
ing to  law. 

]d.,  i  281. 

i  3004.  Ex  parte  alRdaTlt;  trben  evffl<^nce. 

An  ex  parte  affidavit  shall  not  be  received  in  evidence  upon  m 
trial,  without  the  ccmsent  of  both  parties,  except  in  a  case  wh.Tt 
it  is  specially  allowed  by  law. 

2  B.   S.  242.   i  105. 
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f  8O05.  Competency   of  iTftneBs;   hotr   deteruined. 

An  objection  to  the  competency  of  a  witness  must  be  tried  and 
determined  by  the  justice.  Where  the  ground  of  the  objection 
de]>euds  upon  a  matter  of  fact,  evidence  may  be  jpiren  thfr**- 
upon,  as  up<in  any  other  question  of  fact;  except  that,  if  the  wit- 
ness is  examined  thereupon  by  the  party  objecting,  no  other  rt-9* 
timony  shall  be  received  from  either  party  as  to  his  competency. 

Id.,   i  107. 

S   3000.  Constable   to  keep  Jnryi  hla  oath. 

After  hearing  the  allegations  ai^d  proofs,  the  jury  must  be  kept 
together  in  a  private  and  couvement  place,  under  the  charge  of 
a  constable,  until  thev  all  agree  upon  their  verdict:  and,  tor  that 
purpose,  the  justice  snail  administer  to  the  constable  the  follow- 
ing oath:  **  lou  swear  in  the  presence  of  Almighty  God,  that  yon 
will,  to  the  utmost  of  j*our  ability,  keep  the  persons  sworn  as 
jurors  upon  this  trial  together,  in  a  private  and  convenient  place, 
without  any  meat  or  drink  except  such  as  shall  be  ordered  by  me; 
that  you  will  not  suffer  any  communication  to  be  made  to  them. 
orally  or  otherwise;  that  you  will  not  communicate  with  them 
yourself,  orally  or  otherwise^  unless  by  my  order,  or  to  ask 
fbem  whether  they  hive  agreed  upon  their  verdict,  until  they  are 
discharged;  and  that  you  will  not,  before  they  render  their 
verdict,  communicate  to  anv  person  the  state  of  their  delibera- 
tions, or  the  Terdict  they  have  agreed  upon." 

Id..   I   100. 

^  8007.  Rendition  of  -rerdleti  plaintiff  need  not  ¥e 
called. 

When  the  Jurors  have  agreed  upon  their  verdict,  they  must 
publicly  deliver  it  to  the  justice,  who  must  enter  it  in  his  docket 
rook.  It  is  not  necessary  to  call  the  plaintiff  before  receiving 
the  verdict:  and  the  plaintiff  cannot  submit  to  a  nonsuit  or 
withdraw  the  action,  after  the  cause  has  been  committed  to  the 
jury. 

Id.,   f    110. 


1  3008.  Jury  vrhen  to  be  dlschararedi  ne^vr  venire. 

Where  the  justice  is  satisfied  that  the  jurors  cannot  agree 
upon  a  verdict,  after  having  been  out  a  reasonable  time,  he  may 
discharge  them,  and  is-sue  a  new  venire,  returnable  within  forty- 
eight  hours;  unless  the  parties  consent,  and  their  consent  is 
entered  in  the  justice's  d(H»ket-book,  that  the  j]ustice  may  render 
judgment  upon  the  evidence  already  before  him;  which  he  may 
do,  in  that  case. 

2  u.   S.  242,   f   111. 

f  3000.  Fine  to  be  Imposed   on  defanltlnff  Jnror. 

A  person  duly  notifiwl  to  attend  as  a  juror,  who  falls  to  at* 
tend.  or.  attending,  refuses  to  serve,  without  a  reasonable  ex- 
cuse, proved  by  his  oath,  or  the  oath  of  another  person,  is  liable 
to  the  same  fine,  to  be  Imposed  and  collected,  w^ith  costs,  in  like 
manner,  and  applied  to  the  same  use.  as  is  prescribed  in  article 
second  of  title  fourth  of  this  chapter,  with  respect  to  a  person 
subpoenaed  as  a  witness,  and  not  attending,  or  attending  and 
refusing  to  testify. 

Id.,  i   112.  am*d:   L.   1873,  ch.    M*)   (P  Rdra.  590). 
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TITLE  YL 
Judgment ;  and  docketing  the  semeb 

Bee.  aOlO.  Jndj^ent  hj  confeation. 

3011.  Id.;   mode  of  coDfeMing  Jadgment. 

3012.  Id.;  when  Told. 

8013.  Judgment  of  Donsnit. 

8014.  Judgment  upon  verdict,  etc. 
8016.  When  judgment  to  be  rendered. 

8016.  Remlttlns  part  of  verdict,  etc. 

8017.  Tranecrlpt  of  Judgment;  docketing  tha  MBMw 

8018.  Id.;  when  execution  may  issue  wgainit  penoB. 

8019.  Id.;  in  action  for  a  chattel. 

8020.  Judgment  agalnat  Joint  debtors. 

8021.  Docketing  the  same;  action  thereupon. 
8082.  Docketing  Judgment  in  another   coun^. 

3023.  Justice  may  f^ve  transcript,  after  ezpiratioii  of  bin  tmmL 

f  8010.  Jndvntent  by  eonfennion. 

A  justice  of  the  peace  may  enter  a  judgment  upon  the  con- 
fesaion  of  the  defendant,  in  any  case,  where  the  amount  cnii> 
fessed  does  not  exceed  the  sum  of  five  hundred  dollars,  wit  hi 
soch  a  stay  of  execution,  if  any,  as  is  agreed  upon  by  the  portiee 
to  the  judgment. 

S  B.  B.  242.  f  118.     See  U  2864,  8224. 

S  soil.  Id.  I  mode  of  confennliiflr  Jvdvment. 

A  judgment  upon  confession  shall  not  be  rendered  aniaM  the 
following  requisites  are  complied  with: 

1.  The  defendant  must  personally  appear  before  the  justice. 

2.  The  confession  must  be  in  writing,  signed  by  the  defendant, 
and  filed  with  the  justice. 

3.  If  the  judgment  is  confessed  for  a  sum  exceeding  fiftj 
dollars,  the  confession  must  be  accompanied  with  the  nffldnyit 
of  the  defendant  and  of  the  plaintiff,  stating  that  the  defendant 
is  honestly  and  justly  indebted  to  the  plaintiff  in  the  sum  spe- 
cified therein,  over  and,  above  all  just  demands  which  the  de- 
fendant Las  against  the  plaintiff;  and  that  the  confession  is  not 
made  or  talcen  with  intent  to  defraud  any  creditor. 

Id.,  f  114. 

f  3012.  Id.  I  wl&en  -roldU 

A  judgment  confessed,  otherwise  than  as  prescribed  In  the 
laat  section,  Is  void,  as  against  every  person,  except  a  purchaser 
in  good  faith  of  property,  real  or  personal,  thereunder,  and  the 
defendant  making  the  confession. 

Id..  I  ii(. 

I  S018*  Jndi^iaent  of  nonnvlt* 

Judgment  of  nonsuit,  with  costs,  must  be  rendered  against  a 
plaintiff  prosecuting  an  acdon  before  a  justice  of  the  peace.  In 
either  of  the  following  cases: 

1.  If  he  discontinues  or  withdraws  the  action. 

2.  If  he  fails  to  appear  within  one  hour  after  the  summons  is 
returnable,  or  within  one  hour  after  the  time  tf*  which  the  trial 
has  l>eeu  adjourned. 

3.  If  he  is  nonsuited  upon  the  trial. 
20.,  i  110. 
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^  3014.  Jadflnneut  upon  T-erdfct,  etc. 

Where  a  verdict,  or  the  decision  of  the  justice  npon  a  trial 
witlioiit  a  ju^^i  is  rendered  in  favor  of  either  party,  the  justice 
must  render  judgrment  apninst  the  adverse  party  in  conformi.y 
thereto,  with  costs,  except  as  is  otherwise  specially  prescribed 
by  law. 

SubBtltated  for  2  R.  S.  242,  fii  120  and  121. 

S  3015.  \%'l&eiik  Jntlffmeiit  to  be  rendcrcil. 

Where  the  plaintiff  is  nonsuited,  or  discontinues  or  withdraws 
the  action;  or  where  judgment  is  confessed,  or  a  verdict  is  ren- 
dered; or  where,  at  the  close  of  the  trial,  the  defendant  is  ia 
custody:  the  justice  must  forthwith  render  judgment,  and  enter 
it  in  his  docket-book.  In  every  other  case,  he  must  render 
judgment,  and  enter  it  in  his  docket-book,  within  four  days  after 
the  cause  has  been  finally  submitted  to  him. 
Id.,  f  124. 

i  301.0.  Hemltttiiflr  part  of  yer^tct,  etc 

Where  a  verdict,  or  the  decision  of  the  justice  upon  a  trial 
without  a  jury,  is  rendered  in  favor  of  either  party  for  a  sum  of 
money,  the  prevailing  party  may  remit  any  portion  thereof,  and 
take  judgment  for  the  residue. 

Id.,   i  125. 

g  3017.  [Am'd,  1894.]  Transcrliit  of  Judarinciit  j  doclcetfns 
tlie  same. 

A  justice  of  the  peace  who  renders  a  judgment,  except  in  an 
action  to  recover  a  chattel,  must,  upon  the  application  of  the 
party  in  whose  favor  the  judgment  was  rendered,  and  the  pay- 
ment of  the  fee  therefor,  deliver  to  him  a  transcript  of  the  judg- 
ment. The  county  clerk  of  the  county  in  which  the  jnd(;ment 
was  rendered  must,  upon  the  presentation  of  the  transcript  and 
oaymont  of  the  fee  therefor,  if  within  six  jrears  after  the  render- 
ing thereof,  indorse  tliereupon  the  date  of  its  receipt,  file  it  in  his 
office  and  docket  the  judgment  as  of  the  time  of  tne  receipt  of 
the  transcript  in  the  book  kept  by  him  for  that  purix)se,  as  pre- 
scribed in  article  third,  title  first  of  chapter  eleven  of  this  act. 
Thenceforth  the  judgment  is  deemed  a  judgment  of  the  county 
court  of  that  county,  and  must  be  enforced  acconiingly;  except 
thnt  an  execution  can  be  issued  thereupon  ovAy  by  the  oonntr 
clerk,  as  prescribed  in  section  thirty  hundred  and  forty-three  of 
this  set,  and  that  the  judgment  is  not  a  lien  upon,  and  oannn* 
be  enforced  against,  real  property,  unless  it  is  for  twenty-five 
dollars  or  more,  exclusive  of  costs. 

Co.  Proc,  part  of  |  63;  L,  1804,  cb.  307.     *«S||  if*. 


I  3018.  Id.;  when  execntton  maT  Imiae  B^alnitt  p«vm 

If  the  action,  in  which  the  judgment  is  rendered,  is  one  of  the 
actions  specified  in  subdivision  first  or  second  of  eectlmi 
28J)5  of  this  act,  or  if  an  order  of  arrest  was  granted,  and  wa-^ 
executed,  in  a  case  specified  in  subdivision  third  of  that  section, 
and,  in  either  case,  if  the  aefendant  is  a  male  person,  tbe  jnstio^ 
must  insert,  in  each  trnnscript  given  by  him,  as  prescribed  ii 
the  last  section,  the  words,  "  defendant  linble  to  execution  agsini^r 
his  perron  ";  and  a  like  note  must  also  be  made  in  the  docket 
of  the  judgment,  made  by  the  county  clerk. 

MOO 
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I  aoiO.  I<1.|  In  action  for  a  chattel. 

A  justice  of  the  peace,  who  renders  judgment  for  a  chattel, 
which  has  been  delivered  to  the  unsucceustul  partj,  or  for  tiie 
value  thereof,  in  case  a  return  thereof  cannot  be  had,  must, 
where  the  value  exceeds  twenty-five  dollarc,  upon  the  application 
of  the  party  in  whose  favor  the  judgment  was  rendered,  and 
payment  of  the  fee  therefor,  deliver  to  him  a  transcript  of  the 
judgment,  stating  the  particulars  thereof.  The  county  clerk  of 
the  county,  in  which  the  judgment  was  rendered,  must,  upon  the 
presentation  of  the  transcript,  and  payment  of  tne  fees  therefor, 
indorse  thereupon  the  date  of  its  receipt,  file  it  in  his  office,  and 
docket  the  judgment,  as  of  the  time  of  the  receipt  of  the  trans- 
cript, in  the  book  kept  by  him  for  that  purpose,  as  prescribed 
In  article  third  of  title  first  of  chapter  eleventh. of  this  act,  and 
must  also  enter  in  the  docket  the  particulars  of  the  judgment, 
as  stated  in  the  transcript  of  the  justice.  Thenceforth  the  judg- 
ment is  deemed  a  judgment  of  the  county  court  of  that  county, 
and  must  be  enforced  accordingly;  except  that  an  execution  can 
be  issued  thereupon  only  by  the  county  clerk,  as  prescribed  in 
section  3043  of  this  act. 

I  80SO.  Jndirmeat  avalnst  Joint  debtors. 

Where  an  action  is  brought  against  two  or  more  persons,  jointly 
indebted  upon  oontract,  and  the  Bummons  is  served  upon  one  or 
more,  but  not  ui)ou  aj(  of  them,  if  the  plaintifiE  recovers  judgment, 
it  must  le  entered  against  all.  in  the  mode  prescribed  in  section 
1032  of  this  act.  Sections  1933,  1934,  and  1935  of  this  act  apply 
to  such  a  judgment,  and  to  each  execution  issued  thereupon; 
except  that,  where  the  justice  or  the  county  clerk  issues  the  exe- 
cution, he  must  make  the  indorsement  prescribed  In  section  1934 
of  this  act. 

Sabstitnted  for  2  R.  S..  I8   122  and  123. 

S  3021.  Docketing  tbc  •amei  action  tlierenpon. 

The  justice  who  gives  a  transcript  of  a  judgment,  taken  as  pre- 
scribed in  the  last  section,  must  distinctly  d'^signate,  in  the  trans- 
cript, each  defendant  who  was  not  summoned.  Thereupon  the 
olork,  who  dockets  the  judgment,  must  make  in  the  docket,  under 
or  opposite  the  name  of  e^vcIl  defendant  not  summoned,  an  entry, 
ns  prescribed  in  section  1936  of  this  act;  and  the  provisions  of 
that  section  apply  to  the  judgment  so  docketed.  An  action,  upon 
a  judgment  so  docketed,  ca^  be  maintained  in  a  justice's  court 
against  the  defendants  summoned,  only  in  a  like  case,  and  with 
like  effect,  ns  if  they  wore  the  only  defendants  in  the  original 
action.  An  action  may  be  maintained  against  the  defendants  not 
pnmmoned.  ns  prescribed  in  section  1937  of  this  act.  in  any  court 
having  jurisdiction  thereof;  and  the  plaintiff  is  entitled  to  costs, 
upon  recovering  final  judgment  therein,  where  the  sum  remaining 
onpaid  is  twenty-five  dollars  or  more. 

I  8022,  Doekctlnar  Judgment  In  another  connty. 

The  clerk,  with  whom  a  transcript  given  by  a  justice  is  filed, 
ns  prescribed  in  either  of  the  foregoing  sections  of  this  title,  must 
furnish  to  any  person  applying  therefor,  and  paying  the  fees 
allowed  by  law,  one  or  moro  trnnscripts  of  the  docket  of  the 
.indgment,  nttepted  by  bin  sijrnntnro.  A  county  clerk,  to  whom 
irach  a  transcript  is  presented,  must,  upon  payment  of  the  fees 
therefor,  immedintoly  file  it,  and  docket  *ho  judgment  in  the 
appropriate  docket-book  kept  in  his  office,  in  like  manner  as  the 
37  tM>i 
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judgment  was  docketed  by  the  first  county  clerk.  The  judgment, 
wiieu  docketed  as  proKcribed  in  this  section,  boa  the  like  eiliTt, 
with  respect  to  the  enforcement  thereof,  or  any  proceedings  thore- 
under,  ur  by  viitue  thereof,  in  the  couut^^  wixeie  ii  wusi  bo  Uucik- 
etod,  as  if  it  was  rendered  by  a  justice  of  the  p^ce  of  that 
county,  and  docketed  upon  filing  his  transcript;  except  tliot 
where  an  application  for  leave  to  issue  an  execution  is  necessary, 
it  must  be  mode  to  the  county  court  of  the  county  where  tue 
judgment  was  rendered. 

Go.  Proc.,  I  63,  and  B.  B.,  |>ftrt  of  I  284. 

I  3023.  Jastftce  Btay  arlTe  tiraiuicrlpty  aft«v  explvatitfrn  of 
luls  teria. 

A  justice  of  the  pence,  whooo  term  of  office  has  expired,  may 
make  a  transcript  of  n  judgment  rendered  by  him,  as  prescribed 
in  either  of  the  foregoiag  sections  of  this  title. 
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TITUS  vn. 

Sxecntio&s. 

Seo.  9(KM.  When  Instlce  may  lasae  ezecatton. 
8QQ5.  General  requfsitcs  of  excKSUtlon. 
WW.  Executlou  upun  ludgment  for  money. 
Wit.  Renewal  of  cxneutluiu 
aUM.  Property  exempt  from  exeontlon. 
aCQ9.  Ipdon4>ment  or  levy ;  notice  of  Mile. 
80JO.  Mode  of  leTy  and  sale 
auil.  Return  of  execution. 

8039.  Execution  acalnat  tbe  person :  imprisonment  of  Jadgmect  debtor. 
SUSS.  W^hon  Judgment  debtor  to  be  diaeliarged. 
8084.  Affidavit:  disobargtt. 
ap^.  Ptaialty  for Bot dlMcbaiKlng. 
BOM.  Afflda^  it  a  defence  to  action  for  eecape. 

S.  ptBcharge  not  to  affect  Judgment. 
.  Execatfon  upon  Judgment  m  action  for  a  chattel. 
8089.  Action  agaloat  ounstable  for  not  returning  execution. 
9010.  Conmable  not  to  act  under  execution  after  return  day. 
au  •! .  Action  against  conhtable  for  money  collected. 
a04'2.  Duty  of  constable  whose  term  of  office  has  expired. 
SMS.  Execution  upon  Judgment  docketed  with  county  clerk. 

$  8024.  WlieA  Justice  nitty  tsmie  e«e««ittoi». 

At  any  time  within  five  years  after  entry  of  a  judgment,  the 
justice  of  the  peace,  who  rendered  it,  being  in  office,  may  issue 
an  execution  thereupon,  unless  it  has  been  docketed  in  the  county 
elerk'a  office. 

Go.  Proc.,  1 64,  subds.  12  and  18. 

S  SOSes.  General  reanialtea  of  execntion. 

An  execution,  iMued  by  a  Justice,  oiiist  be  directed  generally 
to  any  constable  of  the  same  county.  It  must  intelligibly  de- 
scribe the  judgment,  stating  the  names  of  the  parties  in  whose 
favor,  and  against  wbom«  the  time  when,  and  the  name  of  the 
justice  by  whom,  the  judgment  tras  rendered;  and  it  must  be 
made  returnable  to  tbe  justice,  within  sixty  days  after  its  date. 

R.  S.,  part  of  I  ISl. 

S  8<KfB«.  ESxecntlon  npon  Jndtfnaent  for  money. 

An  execution,  issued  upon  a  judgment  for  a  sum  of  money, 
must  specify,  in  the  body  thereof,  the  sum  recovered,  and  the 
sum  actually  due  upon  the  judgment  at  the  date  of  the  execution; 
and,  except  in  a  case  where  special  provision  is  otherwise  made 
by  law,  it  must,  substantially,  require  the  constable  to  satisfy 
the  judgment,  together  with  his  fees,  out  of  the  personal  j»roperty 
of  the  judgment  debtor  within  the  county,  not  exempt  from  levy 
and  sale  by  virtue  of  an  execution;  and  to  bring  the  money 
before  the  justice,  by  the  return  day  of  the  execution,  to  be 
rendered,  by  the  justice  to  the  party  who  recovered  the  judg- 
ment. If  the  judgment  was  recovered  against  a  male  person,  in 
either  of  tbe  actions  specified  in  subdivision  first  or  second  of 
section  28^  of  this  act;  or  if  an  order  of  arrest  was  granted 
and  was  executed,  in  a  case  specified  in  subdivision  third  of  that 
section,  the  execution  must  alpo  command  the  constable,  if  suf- 
ficient personal  property  cannot  be  found  to  satisfy  the  judgment, 
to  arrest  the  jtidgment  debtor,  and  to  convey  him  to  the  jail  of 
the  county,  there  to  remain  until  he  pays  the  judgment,  or  is 
discharged  according  to  law.  If  the  judgment  was  rendered  In 
an  action  to  recover  a  penalty  or  forfeiture  given  by  a  statute 
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of  the   State,   the  justice   mast  indorse   upon  the  execution  a 
reference  to  the  statute,   as  prescribed  in  section  1897  of  this 
act,  with  respect  to  a  copy  of  the  summons. 
R.  8.,  f  131,  am'd;  L.  1881,  ch.  300. 

S  8027.  Rene^iral  of  execution. 

After  the  return,  wholly  or  partly  unsatisfied,  of  an  execution, 
issued  by  a  justice  of  tlie  peace,  he  may,  from  time  to  time, 
within  five  years  after  the  judgment  was  rendered,  issue  a  new 
execution  or  renew  the  former  execution.  An  execution  is  re- 
newed by  a  written  indorsement  thereupon  to  that  effect,  sitrned 
by  the  justice,  and  dated  upon  the  day  when  it  is  made.  If  {lart 
of  the  execution  has  been  satisfied,  the  indorsement  must  state 
the  sum  remaining  due.  Each  indorsement  renews  the  execution 
for  sixty  days  from  the  date  thereof.  A  justice  whose  term  of 
office  has  expired  may  thus  issue  or  renew  an  execution. 

Id..    19   146  and  147. 

{  3098.  Propertr  exempt  from  exeovtloii. 

The  same  personal  property  is  exempt  from  lexy  and  sale,  by 
virtue  of  an  execution  issued  by  a  justice  of  the  peace,  which  is 
exompt  from  levy  and  sale,  by  virtue  of  an  execution  issued  out 
of  the  supreme  court,  and  in  the  like  cases,  and  under  the  same 
circumstances,  as  prescribed  in  sections  1389,  1300,  1391,  1382;, 
1393,  and  1394  of  this  act,  and  the  other  special  provisions  of 
kiw,  relating  to  such  an  exemption. 

Id..  8  169.  am'd. 

§  8028.  IndorsemeMt  of  levri  notice  of  sale. 

A  constable,  who  takes  personal  property  into  his  custody,  by 
virtue  of  an  execution,  must  indorse  upon  the  execution  the  time 
of  levying  upon  it.  He  must  immediately  post  conspicuously,  in 
at  least  three  public  places  of  the  city  or  town,  in  which  the 
property  was  taken,  written  or  printed  notices,  signed  by  him. 
describing  the  property,  and  specifying  the  place,  within  the 
same  city  or  town,  where,  and  the  time,  not  less  than  six  days 
after  the  posting,  when,  it  will  be  exposed  for  sale. 

Id..  S  1^.  am'd. 

i  8080.  Mode  of  levy  and  »ale. 

The  provisions  of  sections  1384,  1385,  1386,  1387,  1405,  1409, 
1410,  1411,  1412,  and  1428  of  this  act,  substituting  the  consUble 
for  the  sheriff,  apply  to  and  govern  the  levy  upon  and  sale  of 
personal  property,  by  virtue  of  an  execution  issued  by  a  justice 
of  the  peace;  except  where  a  different  rule  is  prescribed  in  this  act. 

I  3031.  Return  of  execution. 

The  constable  must  return  the  execution  to  the  justice,  and 
pay  to  him  the  amount  of  the  judgment,  with  interest,  or  so 
much  thereof  as  he  ha.**  collected;  returning  the  surplus,  if  any, 
to  the  person  from  whose  property  it  was  collected. 

R.    S.,  part  of  S    140. 

I  3032.  Kxecntlon  affalnst  the  peraoni  tmprlaonntent  of 
Indflrment  debtor. 

For  want  of  sufficient  personal  property,  whereon  to  levy,  the 
constable  must,  if  the  (execution  requires  it,  arrest  the  judgment 
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debtor,  and  convey  him  to  the  jail  of  the  county.  The  keeper 
of  the  jail  must  thereupon  keep  the  judgment  debtor  in  custody, 
in  all  respects  as  if  the  execution  was  issued  out  of  the  supreme 
court,  until  the  judgment  and  the  fees  of  the  constable  are  paid; 
or  until  the  judgmeut  debtor  is  thence  discharged,  in  due  course 
of  law;  except  that  if  the  execution  has  an  indorsement,  showing 
that  the  judgment  was  rendered  in  an  action  for  a  penalty  or 
forfeiture,  given  by  a  statute  of  the  State,  the  sheriff  shall  not 
admit  the  judgment  debtor  to  the  liberties  of  the  jail. 

B.   S.,   part  of  H  161   and  143. 

f  3033.  [Am'd,  1888.]      ^IVhen  Jadffment  debtor  to  be  dis- 


If  a  person  committed  to  jail  by  virtue  of  an  execution  issued 
by  a  justice  of  the  peace,  or  out  of  the  municipal  court  of  Buf- 
falo, or  by  virtue  of  au  execution  issued  by  a  county  clerk  on 
a  transcript  of  a  judgment  recovered  before  a  justice  of  the  peace, 
or  in  the  said  municipal  court  of  Buffalo,  has  a  family  within 
the  state  for  which  he  provides,  he  must  be  discharged,  after 
remaining  in  custody,  either  with  or  without  being  admitted  to 
the  jail  liberties^  thirty  days;  otherwise  he  must  be  discharged 
after  so  remainmg  sixty  days. 

Id.,  f  152,  am'd.    Albany  City  Goart,  L.  1884.  cb.  122;  L.  1883,  ch.  26. 

i  3034.  Affldaviti  dlscbar^e. 

In  order  to  procure  a  discbarge,  as  prescribed  in  the  last  section, 
the  prisoner  must  make,  and  deliver  to  the  sheriff  or  jailer,  an 
affidavit,  stating  the  facts  which  entitle  him  thereto,  according 
to  the  provisions  of  that  section.  Upon  receiving  such  an  affi- 
davit the  sheriff  or  jailer  must  forthwith  discharge  the  prisoner 
from  his  custody.  He  must  thereupon  deliver  the  affidavit  ro 
the  clerk  of  the  county,  who  must  file  it  in  his  office,  without  fee. 

Id..   §i  153  and  154. 

I  3036.  Penalty  for  not  discharvlnar. 

A  sheriff  or  jailer,  who  refuses  to  discharge  the  prisoner,  upon 
receiving  such  an  affidavit,  forfeits  twenty-tive  dollars  for  each 
day,  during  which  he  detains  the  prisoner;  to  be  recovered  by  the 
latter,  in  addition  to  any  damages,  which  he  sustains  by  reason 
of  the  false  imprisonment. 

Id..   S   155. 

S  3030.  AHIdavit  a  defence  to  action  for  escape. 

The  receipt  of  such  an  affidavit  is  a  defence,  to  an  action 
brought  against  the  sheriff  or  jailer,  by  reason  of  the  prisoner's 
discharge. 

Id.,  I   156. 

S  3037.  DlMclinrire  not  to  affect  Jndsrment. 

Notwithstanding  the  discharge  of  a  judgment  debtor,  as  pre- 
scribed in  the  Inst  four  sections,  the  judgment  remains  valid  as 
ngnlnst  his  proix»rty;  and  a  new  execution  may  be  issued  accord- 
ingly, as  if  he  had  not  been  imprisoned. 

Id.,  »  167. 

I  3038.  Kxecntlon  ni^on  Jodflrnient  In  action  for  a  chattel. 

In  an  action  for  n  Hi!ift<»l,  the  posseHHion  of  which  has  not 
been    delivered    to    the    prevailing   party,    an   execution,   for   the 
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delirery  of  the  posBossion  thereof  to  him,  as  well  as  for  anj 
damages  recovered  by  hiin,  may  be  issued  by  the  justice;  unless 
the  judgment  has  been  docketed  iu  the  county  clerk's  office,  aa 
prescribed  in  title  sixth  of  this  chapter.  It  must  be  to  the  aame 
effect,  and  executed  in  the  same  manner,  as  a  like  execution 
issued  upon  a  judgment  rendered  in  the  6upi*eme  court;  except 
that  it  must  be  directed  generally  to  any  constable  of  the  county; 
and  that  the  direction  to  satisfy  a  sum  of  money,  out  of  the 
property  of  the  judgment  debtor,  must  be  in  the  form  prescribed 
IU  this  title  for  a  like  direction,  where  an  execution  is  issued  tiy 
a  justice  of  the  peace,  upon  a  judgment  for  a  sum  of  money. 
Substitute  for  L.  18<)6,  part  of  eta.  181. 

I  9099>  Action  avalnst  constable  for  not  retnrnlnar  eze- 
cation. 

If  a  constable  fails  to  return  an  execution  within  five  davs 
after  the  return  day  thereof,  the  party,  in  whose  favor  it  was  in- 
sued,  may  recover,  in  au  action  against  the  couBtable,  the  amount 
of  the  execution,  if  it  was  issued  upon  a  judgment  for  a  Kum 
of  money;  or  if  it  was  for  the  delivery  of  the  possession  of  a 
chattel,  the  value  of  the  chattel,  as  speciHod  in  the  judgment, 
together  with  the  damages  and  costs  aworded  thereby;  and,  in 
either  case,  with  interest  from  the  time  when  the  judgment  was 
rendered. 

B.  8.,  i  IM. 


I  3040.  Constable  not  to  act  nnder  exccntion  after 
tmrn  day. 

A  constable  shall  not  levy  upon  or  sell  property,  or  arrest  a 
defendant,  or  take  possession  of  a  chattel,  by  virtue  of  an  execu- 
tion, after  the  time  limited  therein  for  its  return,  unless  the 
execution  has  been  renewed;  nor  shall  he  do  any  act  under  a 
renewed  execution,  after  the  expiration  of  the  time  for  which 
it  has  been  renewed.  , 

Id..  9  161. 

I  3041.  Action  against  constable  for  n&oney  eolleeted. 

Where  money,  collected  by  a  constable  upon  an  execution,  is 
not  paid  over  by  him  according  to  law,  any  person  entitled 
thereto  may  maintain  an  action  in  his  own  name,  upon  the  in- 
strument of  security  given  by  the  constable  and  his  sureties;  and 
may  recover  therem  the  snm  so  collected,  with  interest  fronx 
the  time  when  it  was  collected. 

Id..    I  163. 

I  8042.  Dnty  of  constable  'wl&oae  term  of  ofllce  kna  ez* 
pired. 

A  constable,  to  whom  an  execution  is  delivered,  whose  term 
of  office  expires  on  or  before  the  return  day  thereof,  must  pro- 
cood  thereupon  in  the  snme  manner,  as  If  his  term  of  office  nad 
not  expired;  and  he  and  his  sureties  are  liable  for  any  neglect 
of  duty,  with  respect  to  the  execution:  or  for  money  collect!^ 
t heron lul or.  or  for  djiinsicos  Rustnined  by  reason  of  any  act 
done  by  the  constable,  tmirhincr  tbf  rxooution,  in  the  same  manner, 
nnd  to  the  same  extent,  ns  if  his  term  of  office  had  not  expired. 

Id.,   K  28S  And  286.    Soe  L.   1872,  ch.  798  (9  Edm.  481). 


c.  19,  t.  7  EXECUTIONS.  g  3040 

S  3048.  ESxeention  upon  Judarment  dooketed  ^rltli  eonntr 
elerk. 

Where'  a  judgment,  rendered  by  a  justice  of  the  jjeace,  has 
been  docketed  with  a  county  clerk,  upon  the  filing  either  of  a 
transcript  from  the  justice's  docket,  or  of  a  transcript  from  the 
clerk's  docket  of  another  county,  the  execution,  to  be  issued 
thereupon  by  the  county  clerk,  must  be  in  the.  same  form,  and 
executed  in  the  same  manner,  as  an  execution  issued  upon  a 
judgment  of  the  county  court;  except  as  otherwise  prescribed  in. 
section  1367  of  this  act;  and  except,  also,  that,  where  the  judg- 
ment is  for  a  sum  less  than  twenty-five  dollars,  exclusive  of 
coRts,  the  direction  to  satisfy  the  judgment  out  of  the  real  prop- 
erty of  the  judgment  debtor  must  be  omitted.  In  that  cnse  the 
provisions  of  thifs  act,  relatinff  to  the  satisfaction  of  an  exf»cution 
out  of  the  judgment  debtor's  real  property,  ar«  not  appiicubi* 
thereto. 

Od.  Proc,  S  64.  subd.  18.    Se«  §f  8017  and  1807.  ante. 
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TlTla.  VliL 
Appeals. 

Article  1.  Appeals   s^nerally. 

2.  Api»eul  wnera  a  new  trial  is  not  had  In  the  appellate 
S,  Appeal  for  a  new  trial  in  the  apijeilate  cuaru 

article:  first. 

Appeals  generally. 

Bee.  8044.  Justice's  judgment  reTiewed  by  appeal. 

3U45.  Who  muy  appeul;  to  wbai  court  appeal  to  be  taken. 

3046.  Appeal;    when  uud  how  t.ikon. 

3047.  Service  of  notice  iiiwii  Josttcc;  payment  of  costs  and 

3048.  Service  of  notice  upon  reaponUent. 

3049.  Ameoflmuui;  when  niloweu. 

8050.  Undertaking   to  stay   execution   upon  Judgment. 

8U51.  Pit>ceediug8;    liow    stayeu. 

3062.  Id.;   when  Justice  is  dead,  etc. 

8003.  iCoturn. 

8064.  Id.;   trhen  justice  fans  gone  out  of  office. 

8055.  Futther  return;   how   cumiJollt.'d. 

8066.  Id.;    when  justice  is  deau,   eic. 

8057.  Proceedings   wheu  error  iu  fuct  is  alleged. 

3058.  Restitutiou   upon   reversal. 

3069.  Setting  off  costs  uud   recovery. 

3000.  Certain  sums  may  be  Included'  in  disbursements. 

3001.  Judgment-rail. 

I  8044.  Justice's  Jud&inent  revle^ved  by  appeal* 

The  only  mode  of  reviewing  a  judgment,  rendered  by  a  justice 
of  the  peace  in  a  civil  action,  is  by  an  appeal,  as  prescribed  in 
this  title. 

Co.  Proc.,  part  of  5  ^^^ 

i  8045.  [Am'd,  1896.]  "Wlio  may  appeal  (  to  'what  court 
appeal  to  be  taken. 

An  appeal  may  be  taken  by  any  party  aggrieved  by  the  judg- 
ment. Except  where  the  judgment  is  rendonfl  by  a  ju.stice  of 
the  peace  of  the  city  of  Buffalo,  the  appeal  miiHt  bo  to  the  county 
court  of  the  county  where  the  judgment  was  rendered. 

Id.,  part  of  IS  326  and  352;  L.  1885,  ch.  046. 

I  3040.  [Am*d,  1882.]    Appeal)  "wben  and  boir  taken. 

An  appeal  must  be  taken  within  twenty  days  after  the  entry 
of  the  judgment  in  the  justice's'  Tocket;  except  that,  where  a 
defendant  appeals  from  a  judgment  rendered  in  an  action, 
wherein  he  di<I  not  api)enr,  and  the  summons  was  not  persoiinlly 
served  upon  him,  the  appeal  may  be  taken  within  twenty  days 
after  personal  service  upon  him,  on  the  part  of  the  plaintiff,  nf 
written  notice  of  the  entry  of  the  judgment;  but  not  after  the 
expiration  of  five  years  from  the  entry  of  the  judgment.  •  An 
appeal  is  taken  by  serving  upon  the  justice  by  whom  the  jndg- 
meet  was  rendered,  and  upon  the  respondent,  a  written  notice 
of  appeal,  subscribed  either  by  the  appellant,  or  by  his  attornej 
in  the  appellate  court. 

M..  part  of  if  353  and  354. 
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I  8047.  [Am'dt  1018.]  Serrlee  of  notice  upon  Jostlcet 
p&yment  of  coats  and  fee* 

Service  of  the  notice  of  appeal  upon  the  justice,  must  be 
made  by  delivering  it  to  him  persoually.  or  to  his  rierli,  appointed 
parsaant  to  law,  or  by  mailiuir  such 'notice  to  the  justice  at  bis 
office  in  the  manner  prescribed  by  service  of  notice  by  mail  in 
section  seven  hundrcn]  and  ninety-seven  of  this  act;  but  if  the 
justice  is  dead,  or  U  neither  he  nor  his  clerk  can,  after  reason- 
able diligence,  be  found  within  the  county,  service  of  the  notice 
upon  the  justice  may  l>e  made  by  delivering  it  to  the  clerk  of 
the  appellate  court.  Unless  the  justice  is  dead,  the  appellant 
must,  at  the  time  of  serving  the  nofice,  pay  to  the  person  to 
whom  it  IS  delivered  the  costs  of  the  action,  included  in  the 
judgment,  and  the  sum  of  two  dollars,  as  the  fee  of  the  justice 
for  nuiking  the  return. 

Co.  PriK'.,  part  of  ||  854  and  859.  Am*d,  L.  191S.  eta.  445.  Iq  effect 
Sepu  1,  1013. 

)  3048.  [Am'd«  1913.)    Scrrice  of  notice  upon  respondent. 

Service  of  the  notice  of  appeal  ui)on  the  respondent  may  be 
made,  by  delivering  i,t,  in  any  part  ot  the  state,  to  the  respond- 
eut  personally,  or  in 'one  of  the  following  methods: 

1.  By  leaving  it  at  his  residence,  with  a  person  of  suitable 
age  and  discretion  or  by  serving  the  notice  upon  the  respondent 
by  mail,  or  in  case  an  attorney  appeared  for  respondent  at  the 
trial,  the  notice  may  be  served,  upon  the  attorney,  either  per- 
sonally, or  in  the  manner  prescribed  for  service  of  notice  by 
mail  in  section  seven  hundred  and  ninety-seven  of  this  act. 

2.  If  service  cannot  be  made,  with  due  diligence,  upon  the 
respondent,  in  the  manner  prescribed  in  the  foregoing  subdivi- 
sion, the  notice  of  api>eal  may  be  served  upon  him  by  delivering  it 
to  the  clerk  of  the  appellate  court. 

Id.,  part  of  I  354.    Am'd.  U  1913,  ch.  445.    In  effect  Bept  1.  1918. 

S  8048.  Amendment  I  'vrlien  allovred* 

Where  the  appellant,  seasonably  and  in  good  faith,  serves  the 
notice  of  appeal,  upon  either  the  justice  or  the  respondent,  but 
omits,  through  mistake,  inadvertence,  or  excusable  neglect,  to 
serve  it  upon  the  other,  or  to  do  any  other  act  necessanr  to 
perfcK^t  the  appeal,  the  appellate  court,  upon  proof  by  atfidavit 
of  the  facts,  may,  in  its  discretion,  permit  the  omission  to  be 
supplied,  or  an  amendment  to  be  made,  upon  such  terms  as 
Justice  requires. 

Id.,   8  327. 

\  SM>60.  Vndertaklnar  to  stay  execntlon  npon  Jndarmcnt. 

1  '  the  appellant  desires  a  stay  of  execution,  he  must  give  a 
written  undertaking,  executed  by  one  or  more  sureties,  approved 
by  the  justice  who  rendered  the  judgment,  or  by  a  judge  of  the 
appellate  court,  to  the  effect  that,  if  the  nppenl  is  dismissed;  or 
if  judgment  is  rendered  against  the  appellant  in  the  appellate 
court,  and  an  execution  issued  thereupon  is  returned  wholly  or 
partly  unsatisfied:  the  sureties  will  pay  tho  amount  of  the  judg- 
ment, or  the  portion  thereof  remaining  unsatisfied,  not  exceeding 
a  sum,  specified  in  the  undertaking,  which  must  be  at  least  one 
hundred  dollars,  and  not  less  than  tv  ice  the  amount  of  the 
judgment;  or,  if  the  judgment  in  the  justice's  court  is  for  thf» 
recovery  of  a  chattel,  that  the  sureties  will  pay  (he  sum  fixed 
by  that  jndgment  as  the  value  of  the  chattel  torother  with  the 
uu mages,  if  any,  awarded  for  the  taking,  withholding,  or  deten- 
tion thereof.     A  copy  of  the  undertaking,  with  a  notice  of  the 
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delivery  thereof,  must  be  served  with  the  notice  of  appeal,  end 
in  like  manner.     Section  1335  of  this  act  applies  to  such  an 
undertaking. 
Ck>.  Free,  $i  866  and  356. 

)  80«>1.  Proceedinvai  Jiovr  stayed. 

The  delivery  of  the  undertaking  to  the  jastice  or  to  his  derk, 
« ppointed  pursuant  to  law,  and  service  of  a  copy  thereof,  and  of 
motice  of  the  delivery  thereof,  stay  the  issuing  of  an  ezecntion 
apon  the  judgment.  If  an  execution  has  been  issued,  the  serTtce 
of  a  copy  of  the  undertaking,  certified  by  the  justice  or  th«;  clerL 
or  accompanied  w  ith  an  affidavit,  showing  that  it  is  a  copy,  and 
that  the  original  ha»  been  duly  filed,  upon  the  otficer  holding  the 
execution,  stays  further  proceedings  thereunder. 

Id.,  s  367. 

I  3052.  Id.  I  when  Jmittce  la  dead,  etc 

Where  the  justice  is  dead,  or  cannot,  with  due  dili^encp.  be 
found  within  the  county,  and  he  has  no  clerk,  appointed  pursuant 
to  law,  or  the  clerk  cannot,  with  due  diligence, 'be  found  within 
the  county,  the  undertaking  may  bo  filed  with  the  clerk  of  the 
appellate  court.  In  that  case,  notice  of  the  filing  must  be  given 
to  the  respondent,  as  prescribed  in  section  3048  of  this  act,  for 
service  of  a  notice  of  appeal  upon  him.  The  filing  of  the  under- 
taking has  the  same  effect,  as  the  delivery  thereof  to  the  jns- 
tice;  and  a  copy  thereof  certified  by  the  county  clerk,  served 
upon  the  officer  holding  an  execution,  has  the  same  effect,  as  if 
it  was  certified,  as  prescribed  in  the  last  section. 

Id..   S   368. 

§  3063.  Return. 

The  justice  must,  after  ten  and  within  thirty  days  from  the 
service  of  the  notice  of  appeaL  and  the  payment  of  the  costs  and 
fee,  as  prescril>ed  in  section  3047  of  this  act,  make  a  return  to 
the  appellate  court,  annex  thereto  the  notice  of  appeal  and  the 
undertaking,  if  any  has  been  delivered  to  him  or  to  nia  clerk,  and 
file  the  same  with  the  clerk  of  the  appellate  court.  The  ret  no 
must  contain  nil  the  proceedings,  including  the  cvMenoo  and  the 
judgment;  unless  the  appellant  has,  in  his  notice  of  appeal, 
demanded  a  new  trial,  in  a  case  where  he  is  entitled  thereto* 
as  prescribed  in  article  tliird  of  this  title.  In  the  latter  case; 
the  justice  must  return  the  summons,  together  with  each  war- 
rant of  attachment,  order  of  arrest,  or  requisition  to  replevy,  or 
execution  granted  by  him  in  the  action,  with  the  proof  of  the 
service  thereof;  the  pleadings,  or  copies  thereof;  the  proceedinirs 
upon  the  trial;  and  the  ju<lgmont;  with  a  brief  statement  of  the 
amount  and  nature  of  the  claims  litigated  by  the  parties.  But 
he  need  not  return  the  evidence,  or  any  part  thereof,  unless  he 
is  required  so  to  do  by  the  special  order  of  the  appellate  court 

Id.,   g  360,   am'd. 

I  30S4.  Id.  I  -when  Jnstlce  bas  ffone  ont  of  oflce. 

Where  the  justice  has  gone  out  of  office,  he  must,  nevertheletf, 
make  a  return  in  the  same  manner,  and  his  return  has  the  same 
effect,  as  if  he  remained  in  office. 

Id..  8  361. 
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I   sons.  Further  return^  hofr  compMle^ 

If  the  return  is  defectiye,  the  appellate  court  may  direct  the 
justice  to  make  a  fui*thcr  or  amended  return,  as  often  as  is 
iiecewsary.  The  appellate  court  may  compel  the  justice,  by  at- 
tachment, to  make  and  Tie  a  return,  or  a  further  or  amended 
j^tiirn.  The  court  is  always  oprn  for  those  purposes.  Where 
the  justice  has  removed  to  another  county  of  the  State,  the 
ani>elliite  court  may  compel,  him  to  make  the  return,  as  if  he  wab 
still  within  the  county  where  the  judgment  was  rendered. 

Co.  PrftC.,  H  862  and  363.  i 

I  8090.  Id. 9  wben  Jnntloe  i«  dead*  eto. 

If  the  justice  dies,  becomes  a  lunatic,  absconds,  removes  from 
the  State,  or  otherwise  becomes  unable  to  make  the  return,  the 
appellate  court  may  receive  affidavits,  or  examine  witnesses,  as 
to  the  evidence  and  other  proceedings  taken,  and  the  judgment 
rendered,  before  the  justice;  and  may  determine  the  appeal,  as 
if  a  return  had  been  duly  made  by  the  justice. 

Id..   I  868. 

(  80S7.  Pr€»eeedlnff«  vrben  error  in  fact  1«  alleged. 

Where  an  appeal  is  founded  upon  an  error  in  fact  in  the  pro* 
ceedings,  not  affecting  the  merits  of  the  action,  and  not  within 
the  knowledge  of  the  justice  the  court  may  determine  the  matter 
upon  affidavits:  or,  in  its  discretion,  upon  the  examination  of 
vritnesses;   or   in   both   methods. 

Id.,  part  of  S  66. 

S  30B8.  Restitution  upon  reversal. 

"Where  the  judgment  of  the  justice  is  reversed  or  modified,  the 
appellate  court  may  make  or  compel  restitution  of  property  or 
of  a  right  lost  by  means  of  the  erroneous  judgment:  but  not  so 
as  to  affect  the  title  of  a  purchaser,  in  good  faith  and  for  value, 
of  property  sold  by  virtue  of  a  warrant  of  attachment  in  the 
action,  or  an  execution  Issued  upon  the  judgment.  In  that  case, 
the  appellate  court  may  compel  the  value,  or  the  purchase-price 
to  be  restored,  or  deposited  to  abide  the  event  of  the  action,  as 
justice  requires.  Six  days*  notice  of  an  application  for  an  order 
for  restitution  must  be  given:  and,  if  the  application  is  granted 
before  judgment,  the  proper  direction  may  be  included  therein. 

Id.,  f  360. 

I  30&0.  Settlnor  off  co«t«  and  recovery. 

If,  upon  the  appeal,  a  sura  of  money  is  awarded  to  one  party, 
and  costs  are  awarded  to  the  adverse  party,  the  appellate  court 
must  set  off  the  one  against  the  other,  and  render  judgment  for 
the  balance. 

Id.,  s  870. 

I  3060.  Certain  anma  ntay  be  Inclnded  In  dlsbamementfi. 

Whore  costs  are  awarded  to  the  appellant,  he  may  include,  in 
the  dishnrsements  upon  the  apprnl.  the  costs  and  fee  paid  to  the 
justice  upon  taking  the  appeal:  and.  where  the  judgment  renderpd 
by  the  justice  was  against  the  appellant,  he  may  also  inclndo.  in 
those  disbursements,  thp  ccFis  of  the  action,  before  the  justice. 
which  he  would  have  boen  entitled  to  recover,  if  the  judgment 
of  the  justice  had  been  in  his  favor. 

Id.,  lart  of  t  8il. 
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8  30G1.  Jndvment-roll. 

The  clerk,  immediately  After  entering  final  judgment  upon  the 
deteruiiuuuun  of  an  aijpeal,  most  attach  together  and  file  each 
nl  the  following  pnpeis,  ns  were  used  upon  the  appeal;  which 
constitute  the  judgmeiit-roU: 

1.  The  reluiu  of  the  jus  lice,  or  a  certified  copy  thereof:  th^ 
notice  of  appeal;  and  the  undertaking,  if  any  has  been  giyeu. 

2.  The  verdict,  report,  or  decision,  nnd  each  offer,  if  any,  made 
as  prescribed  in  article  third  of  this  title. 

8.  A  certi^ed  copy  of  the  judgment,  together  with  each  notice 
of  exceptions,  or  cnse,  which  is  then  on  file. 

4.  Every  other  paper,  then  on  file,  and  a  certified  copy  of  every 
order,  which  in  any  way  involves  the  merits,  or  necessarily  af- 
fects the  judgment. 
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ARTICLE  SECOND. 

Appeal  wfiere  a  new  trieU  is  not  had  in  the  appeilate  court. 

Sec.  8062.  Hearlnff  of  appeal;   dUmiaaal  thereof. 
ao?C.  Judgment. 

3064.  When  iiew  trial  In  Jaatice's  court  may  be  directed. ' 
300G.  Id.;  proceedings  before  jnstlce. 

3066.  C}osts;  wben  awarded. 

3067.  Amount  of  costa. 

f    3062.    [Am'd,    18iMS.]       Hearing     of     appeal  |     dUcalasal 
^la«reof. 

If  the  case  is  one  where  the  appellant  is  not  entitled  to,  or  has 
not  demundefi,  a  new  trial  in  the  appellate  court,  as  prescribed 
ill  section  3068  of  this  act,  the  respondent  may,  within  twenty 
dnys  of  the  service  on  him  of  the  notice  of  appeal,  serve  upon 
the  Appellant  or  his  attorney  a  written  stipulation  that  the  judg< 
meut  appealed  from  may  be  reversed  with  five  dollars  costs  and 
disbursements  of  the  appeal,  and  thereafter  no  further  steps  shall 
be  taken  in  such  appeal,  except  to  enter  judgment  In  pursuance 
of  such  stipulation  for  the  enforcement  thereof;  in  case  such 
Et^ulation  shall  not  ho  so  served,  the  appeal  may  be  brought  to 
a  hearinj?  in  the  appellate  court  nt  any  term  thereof  at  which  such 
nn  appeal  can  be  heard,  hel<l  after  the  return  is  filed,  upon  a 
notice  by  either  party  of  not  h»Rs  than  ei^ht  days.  It  must  be 
phiced  upon  the  calendar,  and  must  continue  thereupon  without 
further  notice  until  .  is  finally  dixposed  of.  If,  ofter  being  regu- 
larly Dl.iced  upon  the  calendar,  neither  party  brings  it  to  a  hear- 
ing before  the  €»nd  of  th**  second  term  tlierenfter  at  which  it 
might  be  noticed  for  hearing  and  heard,  the  court  must  dismiss 
the  appeal  unless  it  directs  the  same  to  be  continued  for  cause 
shown. 

Co.    Proc,    S   364;   L.    1895,    ch.   046. 

I   3003.    {Am'd,   18^3,    1!N>0,    1011.1      Jndflrment. 

In  a  case  specified  in  the  last  section,  the  appeal  must  be  heard 
upon  the  original  papers  or  a  certified  copy  t#icre(if,  and  a  copy 
or  copies  thereof  need  not  be  furnished  for  the  use  of  the  court. 
The  appellate  court  must  render  judgment  according  to  the 
justice  of  the  case,  without  regard  to  technical  errors  or  defects 
which  do  not  affect  the  merits.  It  may  affirm,  modify,  or  reverse 
the  judgment  of  the  justice,  !n  whole  or  in  part,  and  as  to  any  or 
all  of  the  parties,  and  for  errors  of  law  or  of  fact,  and  where  the 
judgment  is  contrary  to  or  against  the  weight  of  the  evidence 
the  appellate  court  may,  upon  its  reversal  of  a  judgment,  order  a 
new  trial  before  the  same  justice  or  before  another  justice  of  the 
same  county  to  be  designated  in  the  order,  and  at  a  time  and 
place  to  be  specified  in  the  order,  and  in  such  a  case  the  costs 
of  the  appeal  shall  be  in  the  discretion  of  the  appellate  court. 

Am'd  by  L.  1K03,  ch.  380;  U  1900,  ch.  553;  L.  1911,  ch.  364,  la  effect 
Sept:    1,    1911. 

I  3004.  liVI&en  netr  trial  In  justlce'a  court  may  be  di- 
rected. 

If  the  appeal  is  taken  by  the  defendant,  who  failed  to 
appear  before  the  justice,  either  upon  the  return  of  the  sum- 
•nons,  or  at  the  time  to  which  the  trial  of  the  action  was  ad- 
lourned;  and  he  shows,  by  affidavit  or  otherwise,  that  manifesl 
injustice  has  been  done,  and  renders  a  satisfactory  excuse  for  his 
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default ;  the  appellate  court  may,  in  its  discretion,  set  aside  the 
judgment  appealed  from,  or  stay  proceedings  thereunder,  and  by 
order  direct'a  new  trial,  before  the  same  justice,  or  before  another 
justice  of  the  same  county,  »"  ^signaled  in  the  order,  at  such  a 
time  and  place,  specified  in  the  order,  and  upon  such  terms,  aa 
it  deems  proper. 

Co.  rroc.,  part  of  fi  866. 

S  30G5.  [Ain*d,  1893.]     Id.)  prooeedinara  liefore  |aatlc«r. 

Where  a  new  trial  is  directed  before  a  justice,  as  prescribed  in 
the  last  two  sections,  the  parties  must  appear  before  him,  at  the 
time  and  place  specified  in  the  order  of  tne  appellate  court,  with- 
out service  of  any  notice,  or  of. a  copy. of  the  order.  Thereupon 
the  like  proceedings  must  be  had  m  the  action,  as  upon  the 
return  of  a.  summons  personally  served. 

L.   1898    cb.  880. 

{  8060.  Coats)  -when  a'v^arded. 

Upon  an  appeal  provided  for  in  this  article,  the  award  of  coata 
Is  regulated  as  follows: 

1.  If  the  appeal  is  dismissed,  because  neither  party  brings  it 
to  a  hearing,  as  prescribed  in  this  article,  costs  shall  not  be 
awarded  to  either  party. 

2.  If  the  judgment  is  reversed  for  an  error  in  fact,  not  affect- 
ing  the  merits;  or  if  a  new  trial  Is  directed,  before  the  same  or 
another  justice,  as  proscribed  in  this  article;  the  costs  of  the 
appeal  are  in  the  discretion  of  the  appellate  court. 

3.  If  the  judgment  is  affirmed,  costs  must  be  awarded  to  the 
respondent. 

4.  If  the  jndgment  Is  reversed,  costs  must  be  awarded  to  the 
appellant. 

5.  If  the  judgment  is  affirmed  only  in  part,  the  costs,  or  such 
a  port  thereof,  as  to  the  appollnte  court  seems  juat.  not  exceeding 
ten  dollars,  besides  disbursements,  may  be  awarded  to  either 
party.  ^ 

Co.  PiXK?.,  part  of  55  .^68  and  371. 

I  8067*  Amount  of  coMs. 

Upon    an   appeal,   provided     for     in    this   article,    costs,   when 
nn'prded.  must  be  as  follows,  besides  disbursements: 
To  tlie  nppellnnt,  upon   reversal,  thirty  dollars. 
To  the  respondent,  upon  affirmance,  twenty-five  dollara. 

:d.,  part  of  S  71,  am'd. 
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article:  third. 
Appeal  for  a  new  trial  in  the  appellate  court. 

See.  8068.  When  appellant  may  demand  new  trial  In  appellate  coorl. 
3008.  UndertakiUff  to   be  giren. 
8U7M.  Offer    to    compromUe    before    retom. 

3071.  Proceedings  in  appellate  court. 

3072.  Offer  to  compromise  after   return. 
8078.  Amount  of  costs. 

{  8068. .  [Am'dy  1888.]    "Wbea  appellant  may  demand  ne^v 
tvial  la  appellate  eonrt. 

Where  an  Issue  of  fact  or  nu  issue  of  law  was  joined  before 
the  justice,  and  the  sum,  for  which  judgment  was  demanded  by 
either  party  in  his  pleading,  exceeds  titty  dollars;  or  where,  in  an 
action  to  recover  a  chattel,  the  value  of  the  property,  as  fixed, 
together  with  the  damages  recovered,  if  any,  exceeds  fifty  dol- 
lars; the  appellant  may,  in  his  notice  of  appeal,  except  when  the 
appeal  is  to  the  county  court  of  Kings  county,  demand  a  new 
trial  in  the  appellate  court;  and  thereupon  is  entitled  thereto, 
whether  t^e  defendant  was  or  was  not  present  at  the  trial.  An 
appeal  from  a  judgment  of  a  justice's  court  or  by  a  justice  of 
the  peace  in  the  city  of  Brooklyn,  or  any  of  the  towns  in  the 
county  of  Kings  must  be  taken  and  disposed  of  In  the  manner 
prescribed  in  articles  first  and  second  of  this  chapter  and  title, 
and  not  otherwise. 

Ij.   1893,   cb.   880, 

S  8089.  Undertaklngr  to  be  arlven. 

To  render  such  an  appeal  effectual,  the  appellant  mnat  at  the 
time  of  the  service  of  the  notice  of  appeal  upon  the  justice, 
give  the  undertaking  required,  by  this  title,  to  stay  the  execution 
of  the  judgment. 

Go.  Proc.,  part  of  {  865. 

S  80T0.  [Am'dy  18fNI.]    Offer  to  eompromlse  before  retnrn. 

Upon  an  appeal,  provided  for  in  this  article,  from  a  judgment 
for  a  sum  of  money  only,  either  party  may,  within  fifteen  days 
after  service  of  the  notice  of  appeal,  serve  uaon  the  adverse 
party,  or  upon  his  attorney,  a  written  offer  to  allow  judgment  to 
be  rendered  in  the  appellate  court,  in  favor  of  either  party,  for 
a  specified  sum.  If  the  offer  is  not  accepted,  it  cannot  be  proTed 
upon  the  trial.  If  the  party,  within  ten  days  after  service  of 
the  oflfor  upon  him,  serves  upon  the  party  making  the  same,  or 
upon  his  attorney,  written  notice  that  he  accepts  the  offer,  he 
must  file  it,  with  an  affidavit  of  service  of  the  notice  of  accept- 
ance, with  the  clerk  of  the  appellate  court,  who  thereupon  must 
enter  judgment  accordingly.  Where  an  offer  is  made  as  above 
provided,  the  party  refusing  to  accept  the  same  shall  be  liable 
for  costs  of  the  appeal,  unless  the  recovery  shall  be  more  favor- 
nble  to  him  than  the  sum  oflforod.  If  neither  party  makes  an 
oflfer,  as  provided  herein,  the  party  in  whose  favor  the  verdict, 
report  or  decision  in  the  ajipellnte  court  is  given,  shall  be  entitled 
to  recover  his  costs  uoon  thp  appeal.  Costs  when  awarded  ac- 
cording to  the  provisions  of  this  section  shall  be  in  amounts  pro- 
vided in  section  three  thousand  and  seventy-three  of  this  article. 

Id.,  S  871:  U  1886,  cb.  886. 
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I  8071.  Proeeedlnvs  In  uppellate  court.' 

Upon  an  appeal,  piovidt'd  lor  in  this  article,  after  the  expiratioii 
of  ten  days  from  the  time  of  tiling  the  justice*s  return,  the  action 
is  deemed  an  action  at  issue  in  the  appellate  court;  and  all  the 
proceedings  therein,  iucludiug  the  entry,  enforcement,  ajid  re- 
Tiew  of  the  judgment,  are  the  same,  as  if  the  action  had  been 
commenced  in  the  npyellnte  court,  except  as  otherwise  specially 
prescTibed   in  this  chapter, 

Co.   rroc.,   H  864  and  806. 

I  :$072.  Offer  to  compromise  after  return. 

Either  oarty  may,  at  any  time  after  the  action  is  deemed  at 
issue  in  the  appellate  court,  and  before  the  trial,  serve  upon  the 
adverse  party,  a  written  offer  to  allow  judgment  to  be  taken 
against  him,  for  a  sum,  or  property,  or  to  the  effect,  therein 
specified,  with  or  without  costs.  If  there  are  two  or  more  defend- 
ants, and  the  nction  ciiu  be  severed,  a  like  offer  may  be  made  by 
one  or  more  defendants,  against  whom  a  separate  judgment  may 
be  taken;  and,  if  it  is  nccepted,  tlie  action  becomes  severed,  and 
may  proceed  against  the  other  defendants,  as  if  it  had  been 
originally  commenced  ngninst  them  only.  If  the  party  receiving 
the  offer,  within  ten  dnys  thereafter,  serves  upon  the  adverse 
party,  notice  that  he  accepts  it,  he  may  file  it,  with  proof  of 
acceptance;  and  thereupon  the  clerk  must  enter  judgment  ac- 
cordingly. If  the  offer  is  not  thus  accented,  it  cannot  be  proved 
uiK)n  the  trial;  and  if  the  party,  to  whom  it  is  made,  fails  to 
obtain  a  more  favorable  judgment,  he  cannot  recover  costs  from 
the  time  of  the  offer,  but  must  pay  costs  from  that  time. 

Id.,  §  366. 

§  8073.  Amount  of  costs. 

Upon  an  appeal,  provided  for  in  this  article,  costs,  when 
awarded,  must  be  as  follows,  besides  disbursements: 

For  all  proceedings  before  notice  of  trial,  fifteen  dollars. 

For  all  subsequent  proceedings  before  trial,  ten  doUars. 

For  the  trial  of  an  issue  of  law,  fifteen  dollars. 

For  the  trial  of  an  issue  of  fact,  twenty  dollars. 

For  the  argument  of  a  motion  for  a  new  trial  on  a  case,  fifteen 
dollars. 

For  each  terra,  not  more  than  five,  at  which  the  appeal  is 
regularly  on  the  calendar,  excluding  the  term,  at  which  it  is 
tried,  or  otherwise  finally  disposed  of,  ten  dollars. 

M..  part  of  S  871,  am*d. 
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TTTLE 
GoBts. 

Sec  8074.  When  preTalllnff  party  to  recoTer  costs.    What  costs  allowedL 
8075.  When  neither  party  to  rccoTer  costs. 
3076.  Amount  of  costs  limited. 
8077.  Costs  upon  demurrer. 
S07&  Taxation  of  costs. 

3079.  Increased  costs. 

3080.  Costs  on  Judgment  for  one  or  more  defendants. 
3061.  Costs  wrongfully  collected  may  be  recoTered  back. 


S  8074.  [Am'd,  1908.1  IVIten  prevalllnff  pavtjr  to  reeoTer 
costs.     "What  costs  allo^red. 

Except  as  otherwise  specially  prescribed  bj  law,  a  party  who 
recovers  judKment  in  an  action  in  a  justice's  court,  is  entitled 
to  costs;  which  must  be  included  in  the  judgment.  ^  Go^ts  con- 
sist of  the  fees,  allowed  by  law,  for  seryices  necessarily  rendered 
in  the  action,  at  the  request  of  the  party  entitled  to  costs,  or 
paid  by  him,  as  prescribed  by  law;  and  of  such  other  expenses, 
as  a  party  is  entitled  to  include  in  his  costs,  by  express  provision 
of  law.  The  defendant  in  an  action  brou$rht  in  a  justice's  court 
may  require  security  for  costs  to  be  given,  where  the  plaintiff  is 
a  foreign  corporation.  So  far  as  practicable,  the  provisions  of 
title  three  of  chapter  twenty-one  of  this  act,  shall  apply  to  the 
proceedings  for  requiring  such  security,  the  requisites  of  the 
jndertaking  and  the  justification  of  sureties  therein. 

2  R.  8.  247,  8  126  (2  Edm.  264):  L.  1857,  ch.  775,  |  2  (4  Edm.  700);  L.  1866, 
ch.  682,  S  2  (0  Edm.  803);  L.  1903,  cb.  276.  In  effect  Sept.  1,  1903. 

f  3075.  [Am'd,  1900.]  'When  neither  partr  to  recover 
eosts. 

In  either  of  the  following  cases,  costs  shall  not  be  awarded  to 
either  party,  but  each  party  must  pay  his  own  coats: 

1.  Where  the  action  is  discontinued  by  the  absence  of  the  jus- 
tice for  more  than  one  hour,  after  the  summons  is  returnable,  or 
after  the  time  to  which  the  trial  hns  been  adjourned. 

2.  Where  the  justice  is  disqualified,  for  a  reason  specified  in 
section  fifteen  of  the  judiciary  law. 

3.  Where  the  action  is  discontinued,  upon  the  ground  that  the 
defendant  is  nn  infant,  for  whom  a  guardian  ad  litem  has  not 
been  appointed. 

4.  In  an  action  to  recover  one  or  more  chattels,  where  the 
plaintiff  recovors  a  chattel,  or  part  of  a  chattel,  or  the  value 
thereof,  and  the  defendant  also  recovers  a  chattel,  or  part^  of  n 
chattel,  which  has  been  replevied  and  delivered  to  the  plaintiff, 
or  the  value  thereof.  The  plaintiff  is  entitled  to  costs,  where 
both  parties  recover,  as  specified  in  this  subdivision,  unless  the 
rhattel.  for  which  the  defendant  recovers,  has  been  replevied  and 
delivered  to  the  plaintiff. 

Am*i1  br  L.  1900.  ch.  63,  S  S.  S?ee  note  84  of  noten  of  Board  of  Stat- 
utory Consolidation  at  end  of  code. 

I  3076.   [Am'd,  1805.]     Amount  of  costs  limited. 

The  sum  to  be  awarded,  as  costs,  to  the  prevailinj?  party,  ex- 
cept where  it  is  otherwise  specially  prescribed  by  law,  is  limited 
as  follows: 

1.  It  cannot  exceed  fifteen  dollars,  besides  the  fees  of  witnesses, 
where,  upon  the  trial  of  an  issue  of  fact  or  of  law,  either  party 
recovers  damn  ires  to  the  amoun*  '^f  fifty  dollars  or  more,  or  one 
or  nKwo  chattels,  the  value  of  which,  as  fixed,  together  with  the 
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damages,  if  any,  amounts  to  fifty  dollars  or  more;  or,  ^rhere^  if 
the  defendant  recovers  judgment,  the  sum  for  which  the  plaintifT 
demanded  judgment,  was  fifty  dollars  or  more,  or  the  value  of 
all  the  chattels,  to  recover  which  the  action  was  brought,  was 
stated  in  the  complaint  at  fifty  dollars  or  more. 

2.  In  every  other  case,  it  cannot  exceed  ten  dollars,  besides  the 
fees  of  witnesses,  attending  from  another  county. 

But  the  prevailing  party  is  entitled,  in   addition   to   the    i^um 

specified  in  this  section,  to  the  fees  and  expenses  allowed  'by  law 

for  a  commiavion  issued  to  examine  a  witness  not  residing  in  the 

county  or  in  an  adjoining  county;  and  for  each  adjourniuent  ex- 

oeedins  one,  which  was  granted  upon  the  application  of  the  imrty 

against  whom  the  judgment  is  rendered. 

AnbHtitntod  for  L.  1866.  eta.  602,  t  2  (6  Edm.  804);  L.  IMl.  eh.  ISS.  |  3 
(4  Bdm.  646);  L.  1896.  cb.  SOT. 
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307T.  Costa  upon  demwrer. 

^Vhere  judgment  is  rendered  upon  the  trial  of  a  demurrer,  tht? 
costs  of  the  trial  must  be  included  therein;  otherwise  costs  are 
not  allowed  upon  the  trial  of  a  demurrer. 

See  Go.  Proc.,   §  64,  Bubd.   11. 


!  3078.   TfixntloiiL  of  costs. 

Where  a  justice  renders  a  judgment,  he  must  specify.  In  hia 
docket-book,  the  items  of  costs,  which  were  allowed  by  him. 
Before  any  item  of  costs  is  thus  allowed,  other  than  a  fee  to  the 
justice,  or  to  a  juror  or  witnt^ss  who  attended,  or  to  a  constable 
who  ^ns  certified  the  amount  of  his  fee,  upon  a  paper  filed  with 
the  justice,  the  party  must  show,  by  his  oath,  or  that  of  his 
attorney,  to  the  satisfaction  of  the  justice,  that  the  item  waf: 
actually  and  legally  'paid  or  incurred. 

I  SOTO.  Increased  costs. 

increased  costs  must  be  awarded  in  favor  of  the  defendant,  in 
an  action  in  a  justice's  court,  in  a  case,  and  increased  at  the  rate, 
specified  in  section  3258  of  this  act. 

1  3080.  Costs  on  Jndcrment  for  one  or  more  defendnnts. 

In  an  action  against  two  or  more  defendants,  not  unitetl  in  in- 
terest, who  make  separate  defences  by^  separate  answers,  if  the 
plaintiff  fails  to  recover  judgment  against  all,  the  justice  mnst 
award  costs  to  those  who  have  judgment  in  their  favor. 

2  R.  S.  616,  S  18  (2  Bdm.  680). 

S  3081.  Costs  wrongrfnllT  collected  n»ar  he  recovered 
|»ivck. 

Where  a  justice  includes  in  a  judgment  a  greater  amount  of 
costs  than  is  allowed  by  law.  or  an  improper  item  of  costs  or  fees, 
and  the  same  is  collected:  the  person  from  whom  it  was  collected 
may,  notwithstanding  the  jud^fment,  recover  from  the  justice  who 
has  received  it.  the  amount  thereof,  with  Interest. 

2  B.  S.  266.  S  230  (2  Edm.  274). 


C  19, 1. 10  STRAYS  UPON  HIGHWAYS.  §§  8082-^ 

TITLE  X. 

Auction  on  special  proceeding,  relating  to  an  animal  strayisg 

upon  tne  highway. 

Qae«  30^.  ACtlOQ  afalfitt  porson  suffering  nnimalt  to  stray. 
90di.  Penalties  to  be  i-ocoTciea. 
S064.  Certain   officers   to   sclte   anlmuls   straying. 
3065.  Wbcn  prlratc  person  may  seixc  such  noiiu  lU. 

3086.  OJDcer  or  perauo  seising  to  ptcsent  poUuuu. 

3087.  Precept  thereupon. 
8088.  Id.;    hoir    aorrod. 

3069.  Proof  of  aerrice  of  pcecopt. 

3000.  Answer;  trial. 

3001.  l)cciaIon  In  favor  of  petitioner;   warrant  to  sell;  execution  thereof. 

3003.  Application  of  proceous  of  sale. 
SOOS.  DisiKwition    of   surplua. 

3004.  Id.;   when  no  claim  made  within  a  year. 

3005.  Order  upon  claim  for  surplus-    ax)i>cui   therefrom. 
3000.  Proceedings  upon  decision  In  favor  uf  peison  aud\r"r1ne. 

3007.  Demand  of  possession  before  trial.    Proceedings   tui'ru.pon 

3008.  Id.;   when  auiiual  wilfully  act  at  large  by  taud  person. 
3000.  Action  by  owner   In  such   a    c:\sc. 

3100.  Action  by  iKnitloncr  and  by  oUiCer. 

3101.  Pcmand  of   possosElon   aflcr  hoal   order   nnd    before   sale. 
S103.  Order  npon   demand  of  possosfkioB;   appeal   tueiej'um. 

3103.  Id.;    stay  of  prococdings. 

3104.  Apiieul  from  uual  order. 

3105.  Id.;    by   clnimnnt;   stay  of  proceedings  and  delivery  of  yoeaessloii. 
3100.  Proceed  liiga    upon   nCQrnKinco. 

3107.  I<liult:tliuu   of    action    for    seising    animals. 

3108.  Certain  actions  cannot   be  maintained. 

3100.  Where  several  animals  arc  tre.«*iia8slng,   damages  are   entire.    Pro- 
ceedings In  such  eatfos. 

3110.  Proceedings  lu  other  cases,  where  there  aie  different  uwuers. 

3111.  BuriduSt   \^here  there  arc  diftercol  owners. 
Sll2.  When  one  action,   etc.,   sxipcrstdca   any  other. 

3113.  Rights  of  ofllcer  when  private  person  fails  to  prosecnte. 
SI  14.  PersuQ  hariug  a  spcoinl  proi>erty  deemed  owner. 
3115.  Agent   may   act   for    bis   principal. 

I  3083.  Action  nirnln^t  person  euflerlns  antmals  to  sitrmT- 

An  J  pcrsoii,  who  suffers  or  permits  one  or  more  cattle,  horsosi, 
colts,  asses,  mules,  swine,  sheep,  or  gonts,  to  run  nt  I.^r.^o,  or  to 
bo  herded  or  pnsturcd,  in  a  public  street,  highwny.  pa "k  or  pinco, 
elsewhere  than  iu  a  city,  incurs  (hereby  tlie  penalty  or  peuoliios 
specified  in  the  next  section;  and  any  roKldent  of  the  town,  or 
tt.o  officer  to  whom  a  fine  or  penalty  is  to  be  paid  for  the  benefit 
oC  the  poor,  ns  proscribed  in  Keclion  2873  of  (his  act,  or  tho 
overseer  or  superintendent  of  the  poor  of  the  town  or  district, 
in  which  one  or  more  of  those  animals  are  fonni  so  rnnnini;  at 
large,  horded,  or  pastured,  may  maintain  an  action  apraiiist  !  Im. 
in  a  justice's  court,  held  in  that  town  or  district,  to  recover  ilie 
penalty  or  penalties  so  incurred.  Where  the  action  is  broTijrlit 
by  a  private  person,  the  justice  must  pay  the  proceeds  of  rn 
execution,  issued  upon  a  judgment  therein  »n  favor  of  th?  plaintiff, 
after  deducting  the  costs,  to  tho  ofTicer,  who  mirht  have  bmnjrl  t 
the  action,  as  prescribed  In  this  section,  to  be  applied  by  liim  to 
the  support  of  the  poor  within  his  town  or  district. 

Ii.  1862,  ch.  4Ce.  I  1  (3  Rdm.  547):  L.  1872.  cb.  770,  I  1  (0  Edm.  470);  U 
1S67,  ch.  814  (7  Edm.  185). 

I  90Sa.  Penal tl OP  to  l^r  ree4^rere4. 

If  the  plaintiff  recovers  judgment,  in  nn  action  bfontrht  as 
pffesovibed  ia  the  last  section, 'the  justice  must  award  to  him  the 

3iy 


II  8084-87  JUSTICES'  COURTS.  c  19,  t.  10 

foUowixiir  sums,  by  way  of  penalties,  besides  the  costs  of  the 
action: 

1.  For  each  horse,  colt,  ass,  mule,  swine,  bull,  ox,  cow,  or  call^ 
fiye  dollars. 

2.  For  each  sheep  or  goat,  one  dollar. 

The  entire  amount  of  the  peualtieB  may  be  recovered,  in  one 
action,  although  it  exceeds  the  sum,  for  whicu  a  justice  can 
reuuer  a  judgment  in  an  ordinary  action. 

I  8084.  Certain  oHkeeru  to  selme  anlmala  strayinv. 

Where  one  or  more  cattle,  horses,  colts,  asses,  mules,  STiine, 
sheep,  or  goats  are  found  running  at  large,  or  being  herded  or 
pastured,  in  a  public  street,  highway,  park,  or  plnce,  elsewhere 
than  in  a  city,  the  overseer  of  highways  of  the  road  district,  or, 
if  they  are  so  found  within  an  incorporated  village,  the  street 
commissioner  thereof,  having  personal  knowledge  or  being  noti- 
fied of  the  fact,  must  immediately  seize  the  animal  or  niiimnlo, 
•  and  keep  it  or  them  in  his  possension,  until  disposed  of  a»  pre- 
scribed m  the  following  sections  of  this  title. 
See  note  to  9  8082*  tinte. 

S  8086.  "Wlien  private  person  mar  aelae  ■ve?t  animals. 

Any  person  may  seize  one  or  more  animals  specified  in  the  Inst 
section,  then  running  at  large,  or  being  herded  or  pastured,  in 
a  public  street,  highway,  park,  or  plnce,  elsewhere  than  in  a  city, 
bordering  upon  real  property  owned  or  occupied  by  him;  or  tuen 
trespassing  upon  real  property  so  owned  or  occupied,  haviug 
entered  thereupon  from  such  a  public  street,  highway,  park,  or 
place.  The  person  making  the  seiznre,  must  keep  the  animal 
M  or  animals  seized,  in  his  possession,  until  disposed  of  as  pre- 
scribed in  the  following  sections  of  this  title. 
Bee  L.  1Q62,  ch.  460.  f  2,  and  L.  1867,  cb.  814,  (  2  (7  Bdm.  186). 

S  3060.  OIBcer  or  person  selBlnflr  to  present  petition. 

An  officer  or  other  person,  who  seizes  an  animal  or  animals, 
as  prescribed  in  either  of  the  last  two  sections,  must  immedintely 
file,  with  a  justice  of  the  peace  of  the  town  in  which  the  seiznre 
was  made,  a  written  petition,  verified  by  his  oath:  setting?  forth 
the  facts  which  bring  the  case  within  either  of  those  vecJlonp; 
briefly  describing  the  animal  or  animols  seized;  stating  cither  ibe 
name  of  the  owner,  or  that  his  name  is  not  known  to  the  peti- 
tioner, and  cannot  be  ascertained  by  him  with  reasonable  dili* 
gence;  and  praying  for  a  final  order,  directing  the  sale  of  the 
animal  or  animals  seized,  and  the  application  of  the  proceeds 
thereof,  as  prescribed  in  this  title.  Where  the  petition  alleges, 
thnt  any  animal  or  animals  seized,  were  then  trespassing  npon 
real  property  owned  or  occupied  by  the  petitioner,  it  must  state 
the  amount  of  the  damages,  if  any,  which  the  petitioner  has 
sustained  thereby.  In  that  case,  the  decision  of  the  justice,  or. 
where  the  issues  are  tried  by  a  jury,  the  verdict  must  fix  the 
amount  of  the  damages. 

See  Id.,  I  3.  and  L.  1867.  ch.  814,  f  2  (7  Bdm.  186). 

I  8087.  Preeept  therenpotf. 

Upon  the  presentation  of  the  petition,  the  justice  mnst  issue 
a  precept  under  his  hand;  directed  to  the  owner,  if  his  name  \n 
stated  in  the  petition,  or.  if  it  is  not  so  stated,  directed  generally 
to  all  persons  having  an  4ntereBt  in  the  animal  or  animals  aelxed: 
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l>ri€fly  reciting  the  substaDce  of  the  petition;  describing  the 
AELimal  or  animals  seized,  and  requiring  the  person  or  persons, 
Xo  whom  the  precept  is  directed,  to  show  cause  before  the  justice, 
n  t.  a  time  ana  place  specified  therein,  not  less  than  ten  nor  more 
lli.an  twenty  days,  after  the  issuing  of  the  precept,  why  the 
prayer  of  the  petition  should  not  be  granted. 

BOSS.  Id.  I  bo'vr  served. 

The  precept  must  be  served  upon  the  person,  to  whom  It  is 
clirectcd  by  his  name,  within  the  same  time,  and  in  like  manner 
U.8  a  summons  is  required  to  be  served,  as  prescribed  in  sectio.i 
!^UlO  of  this  act.  Where  it  is  directed  generally  to  all  persons, 
liaving  uu  interest  In  the  animal  or  animals  seized,  it  may  b  • 
servf'tl  by  a  constable  of  the  town,  or  by  an  elector  thereof, 
specially  authorized  so  to  do  by  a  written  mdorsement  upon  the 
precept,  under  the  hand  of  the  justice,  by  posting  a  copy  thereof 
in  at  least  six  public  and  conspicuous  places  in  the  town  where 
the  seizure  was  made;  one  of  which  places  must  be  the  nearest 
district  school  house,  or,  if  the  seizure  was  made  within  an 
Incorporated  village,  having  schools  in  charge  of  a  board  of 
education,  a  building  in  which  such  a  school  is  kept.  Each  copy 
must  be  so  posted,  within  two  days  after  the  precept  is  issued. 
Where  the  precept  is  directed  to  a  person  by  his  name,  and 
proof  is  made  by  affidavit,  to  the  satisfaction  of  the  justice, 
that  it  cannot,  with  reasonable  diligence,  be  personally  served 
upon  that  person,  within  the  county,  at  least  six  days  before 
the  return  day  thereof,  the  justice  may,  by  a  written  order, 
direct  that  service  thereof  be  made,  by  posting  copies  thereof, 
at  least  five  days  before  the  return  day,  as  prescribed  in  this  sec- 
tion; in  which  case,  service  thereof  may  be  made  accordingly. 

i  3089.  Proof  of  serrlee  of  preeept. 

At  the  place  where  the  precept  is  returnable,  and  at  the  expira- 
tion of  the  time  specified  in  section  2893  of  this  act,  the  pelitiouer 
must,  unless  the  precept  is  directed  to  a  person  by  his  name,  and 
he  appears,  furnish  proof  of  the  service  of  the  precept,  as  pre- 
scribed in  the  lust  section.  If  it  was  served  by  a  constable,  eithcT 
personally  or  by  posting,  hiH  written  return  upon  the  precept  !s 
sufficient  proof  of  the  facts  relating  to  the  service,  as  stateil 
therein.  If  it  was  served  by  a  private  person,  proof  of  servic3 
must  be  made  by  affidavit. 

9  3090.  Answer  I  trial. 

The  owner,  or  a  person  having  an  interest  in  any  animal  seized, 
mny  appear  upon  the  return  of  the  precept,  and  thereby  make  him- 
self a  party  to  the  special  proceeding.  The  person  so  apiveariiig 
may,  upon  the  return  of  the  precept,  file  a  written  answer,  sub- 
scribed by  him  or  his  attorney,  and  verified  by  the  oath  of  the 
person  subscribing  it,  denying,  absolutely  or  upon  information  nnd 
belief,  one  or  more  inntorinl  n notations  contained  in  the  p' titlon. 
His  answer  mnj«t  nls»o  «ct  forth  his  interest  in  the  nnimnl  or  ani- 
mals spized.  The  sulveqnent  pmceedings  must  bo  the  same  ph  in 
nn  nctinn  in  a  juatioe*»  court,  wborein  nn  iRsue  of  fact  hns  been 
joined,  except  as  otherwise  specially  prescribed  in  this  title. 

# 
I  3001.  Decision  in  fa-vor  of  petitioner i  warrant  to  selli 

exeentlon  tltereof. 

If  no  person  appears  and  answers,  or  if  the  decision  of  the  jus- 
tice, or  the  verdict  of  the  jury,  where  the  issues  were  tried  by  a 
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jury,  is  in  fa  tor  of  tlie  petitioner,  the  justice  must  make  a  fiuJ 
order,  directiuj;  the  sale  of  liie  aiiimiil  or  auipjals  seized,  aod  the 
applicatiou  of  the  ijroceeds  tliereol',  ns  prescribed  in  this  title. 
1  hereupon  the  justice  must  issue  a  wurraut,  under  his  hand, 
directed  generally  to  any  constable  of  the  county,  comma udiug 
him  to  sell  the  nulmal  or  animals  seized,  at  public  unction,  for  tbc 
best  price  which  he  can  obtain  therefor;  and  to  make  j-etnrn 
thereof  to  the  justice,  at  a  time  and  plfice  therein  Fpocitied,  not 
less  than  ten  nor  more  than  twenty  days  thereafter.  The  siile 
must  be  made  upon  the  like  notice,  r.nd  in  liko  manner,  as  a  sale 
of  property,  by  virtue  of  an  execution  ihsued  by  a  justice  of  the 
pcuce;  aud  the  constable  must  make  return,  as  required  by  the 
warrant,  and  must  pay  the  proceeds  of  the  sale  to  the  justice,  de- 
ducting therefrom  his  fees^  at  the  rate  allowed  by  law  for  the 
collection  of  such  an  execution. 

S  3092.  Application  Of  proceeds  of  sale. 

The  justice  must  apply  the  proceeds  of  the  sale  as  follows: 

1.  lie  must  pay  the  costs  of  the  petiLiouer,  as  taxed  by  the  jus- 
tice, at  the  same  rates  as  the  costs  of  an  action  brought  before 
him,  including  the  justice's  fees  in  such  an  action;  and  nlst^th.' 
fees  for  the  service  of  the  precept,  either  personally  or  by  postiag, 
at  the  rate  allowed  by  law  for  i>ersonal  service  of  a  summons  by 
a  constable. 

2.  Out  of  the  remainder  of  the  proceeds,  he  may  retain  to  his 
own  use,  a  fee  of  one  dollar,  for  each  animal  sold. 

3.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to  the 
officer,  or  other  person  making  the  seizure,  the  foHowiug  fee«, 
for  the  seizure  of  each  animal  seized  and  sold,  to  wit:  one  dollar 
for  each  horse,  colt,  ass,  or  mule;  fifty  cents  for  each  bull,  ox, 
cow,  or  calf:  and  twenty-five  cents  for  each  goat,  sheep,  or  swine; 
together  with  a  reasonable  compensation,  fixed  by  him,  for  the 
care  and  keeping  of  each  animal,  from  the  time  of  the  seizure 
to  the  time  of  (he  sale;  and,  also,  where  any  animal  sold  was 
seized,  while  trespassing  upon  real  property  owned  or  occupied 
by  the  petitioner,  the  damages  sustained  by  the  petitioner  in  con- 
sequence thereof,  as  ascertained  by  the  deoision  of  the  justice, 
or  the  verdict  of  the  jury  upon  which  the  final  order  was  made. 

4.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to  the 
officer,  to  whom  a  fine  or  penalty  is  to  be  paid  for  the  benefit 
of  the  ix>or,  as  prescribed  in  section  2875  of  this  act,  the  followiM 
penalties,  to  wit:  five  dollars  for  each  horse,  colt,  ass,  mule,  bnll, 
ox,  cow,  calf,  or  swine,  seized  and  sold;  and  one  dollar  for  each 
sheep  or  goat,  seized  and  sold;  which  penalties  must  be  receivp«l 
by  the  officer,  for  the  benefit  of  the  poor  of  his  town  or  district. 

5.  If  any  surplus  remains,  he  must  pay  the  same  to  the  person 
or  p(M8ons  entitled  thereto,  as  prescribed  in  the  following  sections 
of  this  title. 

9  3003.  Dlfipoaltlon  of  sarplaii. 

Any  person  may,  within  ten  days  after  the  return  of  the  war- 
rant, file,  with  the  justice,  a  written  claim  to  the  surplus  of  the 
proceeds  of  the  sale,  or  to  any  part  thereof.  On  the  eleventh 
d.iy  after  the  return,  or,  if  it  is  a  Sunday  or  a  public  holiday, 
on  the  first  day  thereafter,  which  is  noithej  Sunday  nor  a  public 
boli<lay,  the  justice  must  proceed  to  inquire  into  the  claims  so 
filcii;  and.  for  tl:e  purpose  of  dotermiring  them,  he  must  hear 
tVe  nllo;TntioTis  and  proofs  of  dch  claimant;  and  he  may  issno 
subpoenas,  as  upon  the  trial  of  an  action.    He  may,   upon  the 


c-  19, 1. 10        '     STRAYS  UPOX  HIGHWAYS.  §§  3094-*.1 


.•plication  of  any  claimant,  and  for  good  cause  shown,  adjunrn 
tiio  hearing,  from  time  to  time,  but  net  more  than  thirty  days  iu 
all.  After  hearing  the  allegations  and  proofs  of  all  the  claiinanlf, 
lie  mn8t  decide  the  claims,  and  enter  an  order  accordingly.  X* 
no  claim  is  filed;  or  if  tbe  right  to  the  snrplns  money,  or  any 
part  thereof,  is  not  established,  to  the  satisfaction  of  the  justice, 
&s  prescribed  in  this  section;  any  person,  whose  claim  was  not 
determined  upon  the  hearing,  may  file  a  claim  thereto,  at  any 
time  before  the  expiration  of  a  year  from  the  return  of  the 
inrarrant;  and,  thereupon,  the  justice  must  proceed,  as  prescribed 
in  thi^i  section  witLi  respect  to  a  claim  filed  within  the  ten  days. 

f  8094.  Id.)  Trlien  no  claim  made  i^lthln  a  year. 

If,  at  the  expiration  of  one  year  after  the  return  of  the  war- 
rant, any  portion  of  the  surplus  remains,  a  claim  to  which  has 
not  been  established  to  the  satisfaction  of  the  justice,  pursuant  to 
the  provisions  of  the  last  section,  the  justice  must  pay  it.  for  the 
Vienefit  of  the  poor,  to  the  officer  to  whom  a  fine  or  penalty  la 
to  be  paid  for  the  benefit  of  the  poor,  ns  prescribed  m  section 
2875  of  this  act;  and,  thereupon,  all  persons  are  forever  barred 
from  any  claim  thereto.  But  if  a  claim,  filed  as  prescribed  in 
the  last  section,  reniains  undetermined  at  the  expiration  of  the 
year,  the  iustice  must  determine  it  within  ten  days  thereafter; 
and,  for  that  purpose,  he  must  retain  the  surplus  in  his  hands 
until  the  determination. 

f  309S.  Order  npoA  claim  for  iiiirpla«|  appeal  therefrom. 

An  appeal  from  an  order  determining  a  claim,  as  prescribed  in 
the  last  two  sections,  may  bo  taken  to  the  county  court,  by  a 
claimant,  within  ten  days  after  the  making  of  the  order,  as  from 
a  judgment  of  a  justice  in  an  action  to  recover  a  sum  equal  to 
the  claim;  and  the  proceedings  tLereupon  are  the  same,  except 
that  an  undertaking  is  not  necessary  for  any  purpose.  Upon 
such  an  ai)peal,  each  other  claimant,  whose  interest  is  affected 
by  the  order  appealed  from,  must  be  made  a  respondent.  If 
there  is  no  such  claimant,  tl'e  officer  entitled  to  the  surplus  must 
be  made  respondent;  but  costs  cannot  be  awarded  ngninst  him, 
unless  he  aj)pears  upon  the  appeal;  in  which  case,  tbe  costs  are  iu 
the  discretion  of  the  appellate  court.  Wbere  an  appeal,  taken 
as  prescribed  in  this  section,  is  perfected,  the  county  judge  may, 
in  his  discretion,  make  an  order  extending  the  time,  within  which 
payment  of  the  surplus  must  be  made,  as  prescribed  in  the  Inst 
section,  and  staying  payment  accordingly.  Unless  Kiich  an  order 
is  made,  and  a  copy  thereof  is  served  upon  the  justice,  payment 
must  be  made  as  prescribed  in  the  last  section,  notwithstanding 
the  appeal;  and  upon  proof  of  the  payment,  the  appeal  must  be 
dismissed.  Where  an  apiieal  is  taken  to  the  8Ui>ieme  court,  from 
the  determination  of  the  county  court,  the  county  judge,  or  a 
justice  of  the  supreme  court  may  make  a  like  order,  and  with 
Uke  effect. 

f    809G.    Proceedlnv*    upon    declMlon    In    Xa-vor    of    person 
ansipverlnff. 

If  the  decision  of  the  justice,  or  the  verdict  of  the  jury,  where 
the  Issues  are  tried  by  a  jury,  is  in  favor  of  the  person  answer- 
ing, it  must  fix  the  value  of  each  animal  seized.  If  the  juMiee 
or  the  jury  find  that  the  seizure  was  malicious,  and  withont 
probable  cauae,  the  decision  or  verdict  must  asse&s  the  damages 
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PHBtoincd  by  the  person  nnsworing,  by  moans  of  cne  sefmre  snd 
deieDtioD.  TLc  justice  uiusi  iheroupuu  make  a  iiaal  oru«r, 
awardiug  to  tbe  ijortsou  so  auscveriug,  the  return  of  tbe  animsl 
or  animals  so  seized,  or  tbe  value  tbereof  if  a  return  cannot  U* 
bad;  tog^^tbcr  with  bis  costs,  at  tbe  rates  allowed  t*y  law  in  an 
action  brought  before  bini  to  recover  a  cbnttol;  and,  al»o,  twice 
tbe  sum  assessed  as  his  damages,  if  any.  Tbereuiiou  a  warrant 
Uiust  be  issued  by  tbe  justice  to  a  constable,  to  tbe  same  fOTett, 
as  an  execution  issued,  in  an  action  to  recover  a  chattel.  u|M>a  a 

i'udgment  in  favor  of  tbe  defendant,  where  tbe  chattel  haat  ii*t 
>een  delivered  to  him;  and  each  provision  of  this  cfaapter,  relat- 
ing to  a  judgment  and  an  execution  in  such  a  case,  applies  to  a 
final  order  made,  and  a  warrant  issued  tUereupon,  aa  prescribed 
[in  this  section. 

See  L.   18C7.  ch.  814.  f  7  (7  Bdm.   189). 

„  3U07.  Demand  of  posaession  before  trial.  Procecdlmss 
tlierenpon. 

At  any  time  after  the  precept  is  issued,  and  before  the  com- 
mencement of  the  trial,  tbe  owner  of  any  animal  seized  may  hie 
with  the  justice  a  written  demand  of  the  possession  thereof. 
Thereupon  he  is  entitled  to  the  possession,  upon  complying  with 
the  following  terms: 

1.  He  mnst  pay  to  the  justice,  for  the  use  of  the  petitioner, 
the  costs  of  tbe  proceedings,  to  tbe  time  of  filing  the  demautl. 
as  prescribed  in  subdivision  first  of  section  3092  of  this  act,  and, 
also,  the  sums  payable  on  account  of  each  animal,  whereof  pos- 
session is  so  demanded,  ns  prescribed  in  subdivision  third  of  tbe 
same  section;  which  sums  must  be  fixed  by  the  justice,  after 
hearing  the  allegations  and  procts  of  tbe  parties. 

2.  He  must  also  pay  to  the  justice,  a  fee  of  one  dollar  for  each 
animal,  whereoif  possession  is  so  demanded. 

3.  If  the  petitioner  is  an  officer,  to  whom  a  fine  or  penalty  is 
to  be  paid  for  the  benefit  of  the  poor,  as  prescribed  in  sectioa 
2875  of  this  act,  the  claimant  must  also  pay  to  tbe  justice,  for 
the  petitioner's  use,  the  sum  specified  therein  on  account  of  each 
animal,  whereof  possession  is  so  demanded.    ■ 

4.  The  claimant  must  also  prove,  to  the  satisfaction  of  the  jus- 
tice, by  affidavit  or  other  competent  evidence,  that  he  is  the 
owner  of  each  animal,  whereof  possession  is  so  demanded.  E.ach 
person  who  has  appeared  must  have  notice  of|  and  may  oppose, 
the  claim. 

Id..  I  4. 

f  3098.  Id.)  wben  animal  ^llfnllr  aet  at  larffe  by  tktrA 
person. 

But  where,  in  a, case  specified  in  the  Inst  section,  the  persoo 
filing  a  demand,  presents  therewith  to  the  justice  sufficient  proof, 
by  affidavit  or  otherwise,  that  the  running  at  large,  herding, 
pasturing,  or  trespassing,  by  reason  whereof  the  animal  or 
animals,  of  which  ae  domnnf^s  posso«sion.  were  seized,  was  caused 
by  the  wilful  net,  inton<lod  to  effect  that  object,  of  a  penad 
other  than  the  owner:  nnd  nlso  makos  tbo  nroof  specified  m  sub- 
division fourth  of  tbnt  section;  he  is  entitled  to  possession,  pur- 
suant to  his  demand,  upon  pn.ving  to  the  petitioner,  or  to  the 
justice  for  his  use,  a  renponnblo  sum,  to  he  fixed  by  the  justice, 
after  hearing  the  nllogations  nnd  proofs  of  the  parties,  ns  com- 
pensation for  the  care  and  keepinfr  of  the  animal  or    animals, 
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«r hereof   posseRsion    ia   so   demanded,   and   without    raying   any 
oUier   Bum,  specified  in  the  last  section.' 
See  lu   18C0.  ch.  424  (7  Edm.  448>.  c:art  ot  8  B- 

I  21000.  Action  by  omrncr  In  uncb  a  ease* 

The  owner  of  an  animal,  seized  in  couseiinence  of  a  wilfiil  act 
specified  in  the  last  section,  may  iccovct,  in  an  uciiou  agniiijit 
tlic  peniou  who  committed  it,  all  dnmngos  Kustnined  by  hiui,  in 
conscHiuence  thereof,  including  the  sum  paid  in  order  to  recowr 
liosscssion  of  the  animal,  as  prcFcrihed  in  the  Inst  Roction:  and, 
in  addition  thereto,  the  sum  of  twenty  doiiurs  iur  each  unimat 
seized. 

Id.,    remalDder  of  I  B. 

8  3100.  Action  by  petitioner  and  by  officer. 

Where  the  possession  of  an  animal  has  been  delivered,  as  pre- 
scribed in  the  last  section  but  one,  an  action  may  also  be  main- 
tained,  by   the  petitioner   in  the  special  proceeding  before  the 
justice,    against  the  person   who  committed   the   wilful   act,   te 
recover,  in  addition  to  all  other  damages  sustained  by  the  plain^ 
tiff  in   consequence  of   the  wilful  act,   all   sums,   to   which   the 
plaintiff   would   hare  been  entitled  out  of  the  proceeds  of  the 
sale,    as  prescribed  in  section  3002  of  this  act,  other  than  the 
compensation  paid  for  the  care  and  keeping  of  the  animal.    In 
tlip  like  case,  if  the  petitioner  is  a  private  person,  the  officer,  to 
^hom  a  fine  or  peaalty  is  to  be  paid  for  the  benefit  of  the  poor, 
as  prescribed  in  section  2875  of  this  act,  may  maintain  an  action 
»  against  the  person,  who  committed  the  wilful  act,  to  recover  the 
penalties  to  which  the  plaintiff  would  have  been  entitled,  out  of 
the  proceeds   of    the  sale,   os    prescribed   in    that    subdivision. 
Neither   of  the  actions  specifiea   in   this  or  the  last  section   is 
nffected   by  the  pendency  of,  or  the  recovery   of  judgment  in, 
either  of  the  others. 

§  3101.  DenuKttd  of  po««esiilon  after  final  order  and  be* 
fore  aale. 

A  person,  entitled  to  demand  the  possession  of  an  animal^  as 
prcBcribed  in  section  3007  of  this  act,  who  did  not  appear  upon 
the  return  of  the  precept,  or  upon  the  trial,  may  file,  with  the 
justice,  a  written  demand  of  the  possession,  at  any  time  after  the 
fiuiil  order,  and  not  less  than  three  days  before  the  time  ap- 
pointed for  the  sale;  and.  thereupon,  he  is  entitled  to  the  posses- 
bioii,  upon  complying  with  the  following  terms: 

1.  T7o  must  furnish,  by  affidavit  or  other  competent  evidence, 
K  Rufticicnt  excuse,  to  the  satisfaction  of  the  justice,  for  his 
failure  to  appear. 

2.  TTo  must,  in  all  respects,  comply  with  the  provisions  of 
i«o<tion  3tl07  of  this  act;  except  that  it  is  necessary  for  him  to 
r»y  only  one-half  of  the  justice's  fee,  as  prescribed  in  sobdivi- 
Fion  second  of  that  section:  and  one-halt  of  the  fees  oayable  to 
the  petitioner,  for  the  seizure  of  each  animal,  as  prescribed  in 
subdivision  third  of  section  3092  of  this  act. 

See  L.  ISfft,  cb.  814.  ptfrt  of  §  4. 

§  310:£.  Order  npon  demand  »f  poiifie»Mioii)  appeal  there- 
from. 

Where  a  demand  for  tlie  return  of  thr  possession  of  an  animal 
is  filed,  as  prescribed  in  iithrr  o."  tho  last  five  sci'tions.  the  justice 
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must,  at  the  request  of  cither  party  thereto,  malLe,  ana  enter  Ib 
his  minutes,  an  order  aetermiuing  the  same.  An  appeal  trou 
such  an  order  may  be  taken  to  the  county  court,  by  toe  pexaon 
making  the  demand,  or  by  either  party  to  the  special  proceediu^ 
at  any  time  before  the  final  order  in  the  special  proceeding  is 
made;  and  each  person  or  party  so  entitled  to  appeal*  moat  be 
.made  a  respondent  upon  an  appeal  taken  by  one  ot  the  others.. 
The  appeal  must  be  taken  in  like  manner,  as  an  appeal  firom  a 
judgment  of  the  justice  in  an  action  to  recover  a  chattel;  and 
the  proceedings  thereupon  are  the  tuune,  except  aa  oUiierwiae  pcv* 
ncrioed  in  the  next  section. 

I  8103.  Id.  I  stay  of  proceedlnir** 

An  appeal  from  an  order,  specified  In  the  last  section,  is  not 
effectual  for  any  purpose,  unless  the  appellant  procnrea  from  tlie 
county  judge,  an  order  directing  a  stay  of  the  proceedings  apoe 
the  petition,  and  a  stay  of  the  execution  of  the  order  appealed 
from,  and  files  it  with  the  justice,  within  the  time  allowed  for  the 
appeal.  The  order  may  be  granted  or  refused,  in  the  discretion 
of  the  county  judge,  or  granted  upon  such  terms,  as  to  security 
or  otherwise,  as  he  thinks  proper;  and  it  may  be  vacated  or 
modified,  either  absolutely,  or  unless  further  security  is  given,  la 
his  discretion. 

I  3104.  Appeal  from  final  order. 

Within  ten  days  after  a  final  order  upon  a  petition  is  made,  at 
prescribed  in  this  title,  an  appeal  therefrom  may  be  taken  by  the 
petitioner,  or  by  the  person  answering,  in  like  manner  as  an  ap- 
peal from  a  judgment  of  the  justice  in  an  action  to  recover  a 
sum  of  money,  equal  to  the  value  of  the  animal  or  animal«y  and 
the  proceedings  thereupon  are  the  same,  except  as  otherwiae  pee- 
scribed  in  the  next  section. 

See  L.  1867,  ch.  814.   part  of  g  6. 

I   310S.   Id. I    by   claimant;    mtay   of  proceftdlnara    aM#   do* 
livery  of  poBsesBion. 

An  appeal  from  a  final  order,  taken  as  prescribed  in  tbe  last 
section,  by  the  person  answering,  is  not  effectual .  for  any  pur- 
pose, unless  the  appellant  files,  with  the  notice  of  appeal,  an 
order  of  the  county  judge,  or,  if  he  is  absent  from  the  county, 
of  a  justice  of  the  supremo  court,  reciting  that  the  appeal  has 
been  perfected,  and  that  security  has  been  given  thereupon,  as 
prescribed  in  this  section,  and  directing  a  stay  of  proceedings 
upon  the  final  order  appealed  from,  and  that  the  possession  of 
the  animal  or  animals  seized  be  delivered  to  the  appellant.  The 
order  can  be  made  only  where  an  undertaking  is  given  by  the 
appellant,  as  required  for  the  purpose  of  perfecting  an  appeal 
from  a  judgment,  and  staying  the  execution  thereof;  and  also 
an  undertaking,  in  the  same  or  another  instrument,  to  the  effect 
that,  if  the  final  order  appoalcd  from  is  affirmed,  or  If  the  ap- 
peal is  dismissed,  the  appellant  will  pay  all  sums  which  the  jus- 
tice awards  against  him.  upon  the  hearing  after  the  determination 
of  the  apnonl,  as  prcpcribed  in  the  next  section,  not  exceeding  a 
sum  specified  therein;  which  must  be,  at  least,  twice  the  amount 
of  all  the  sums,  which  mipht  bo  deducted  from  the  proceeds  of 
the  sale,  as  prc^sorilipd  in  section  3(^92  of  this  act.  The  sum 
must  be  fixed,  and  he  nndcrlaking  must  be  approved,  by  the 
judge   who    grants    tho   order.    TTpon   filing  the   order    with    the 
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justice,  the  api>ellant  is  forthwith  entitled  to  the  possession  of  th- 
animal  or  animals  seized. 

I  8KMI.  ProeeedlBir«  upon  afflrmaneo. 

It  tbe  final  order  appealed  from  is  affirmed,  upon  an  appeai 
tcJcen  by  the  person  answering,  the  county  court  must  appoint  a 
time  and  place,  at  which  the  Justice  must  Gz  tbe  sums  payable 
by  tbe  appellant,  pursuant  to  his  undertaking;.  The  justice  mny 
adjourn  the  hearip^  to  another  place,  and  to  another  time,  not 
cxfoeding  three  days  after  the  time  so  appointed.  The  justice 
aiuat  fix  the  sums  so  payable,  as  if  a  warr&nt  for  the  .sulo  of 
tlie  aniuiflls  aeized  bad  been  returned,  and  the  proceeds  thoroof 
paid  to  him  by  tbe  constable,  as  prescribed  in  section  ;#092  of 
'^liis  act.  The  undertaking  upo.i  jne  nppoal  inures  to  the  benefit 
of  onch  officer,  to  whom  any  sum  is  payable,  as  prescribed  in  that 
■•eotioii;  cin<|  with  respect  to  auy  of  those  sums,  the  respondent  is 
^  trustee  for  the  officer  entitled  thereto. 

S  3107.  LlmltAtlun  of  action  for  nelslnar  anlmaln. 

Where  ao  animal  is  seized,  upon  the  ground  that  it  was  rui«- 
oing  at  large,  or  was  being  herded  or  pastured,  or  was  tres- 
passing, contrary  to  the  provisions  of  thw  title;  and  the  olficcr 
or  other  person  making  the  seizure,  immediately  files  his  petition, 
and  diligently  prosecutes  the  same,  as  prescribed  in  this  title;  an 
action  to  recover  the  animal  so  ceized,  or  to  recover  damages 
for  th^  seisnre,  or  for  any  act  subsequent  thereto,  must  be  com- 
menced within  one  year  after  the  cause  of  action  accrues. 

U    ISar.   ch.   814,    f  7    . 

I  3108.  Certain  actions  cannot  be  maintained. 

A  person,  to  whom  the  precept  was  directed  by  his  name,  and 
who  was  personally  served  therewith,  or  a  pen:on  who  has  t.i>- 
peared  and  answered  in  the  special  proceeding,  or  demanded  the 
return  of  any  animal  seized,  cannot  maintain  an  action  against 
the  officer  or  other  person  seizing  an  animal,  or  a  person  acting 
by  his  command,  or  in  his  aid.  in  a  case  specified  in  the  last 
section.  But,  except  as  specified  in  this  section,  the  owner  of  an 
animal  seized  or  detained,  under  color  of  any  provision  of  this 
title,  may  maintain  an  action  to  recover  the  animal,  or  its  value, 
or  damages,  for  the  seizure  or  detention,  or  for  any  unlawful  act 
subsequent  thereto,  if,  in  fact,  the  animal  was  not,  at  the  time 
of  the  seizure,  running  at  large,  or  being  herded  or  pastured,  or 
trespassing,  as  the  case  may  be,  as  specified  in  the  foregoing 
provisions  of  this  title. 

9  8109.  "Wliere  aeireral  animals  are  treBpaavlns,  damaares 
are  entire.    Proeeedlnffs  In  ■uch  oa«e«. 

For  the  purpose  of  determining  the  damages  sustained  by  the 
petitioner,  where  two  or  more  animals  arc  found  simultaneously 
trespassing  upon  real  property,  owned  or  occupied  by  him,  all 
the  damage  done  by  all  the  animols  ftoized,  is  to  be  regarded  as 
done  by  them  jointly;  ond  the  petitioner's  remedy  therefor  is 
entire,  and  must  be  enforced  ?igninf<t  nil  the  animals,  and  the 
proceeds  of  the  snle  thereof.  Where  different  persons,  who  nre 
known,  own  fliffcTnt  anin*n]«  soi^od.  tt»e  orecept  must  be  di- 
rected to  nil  of  them  by  their  names.  Tf  one  or  more  of  the 
owners  are  known,  aiid  the  others  nre  unknovv'u,  and  cannot  be 
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ascertained  with  reasonable  diligence,  the  precept  mast  bo  di- 
rected to  each  liuowu  owner,  by  his  name,  and,  also  generally  to 
all  persona  having  an  interest  in  those  animals,  the  owners  of 
which  are  unknown.  In  a  case  specified  in  this  section,  a  d<> 
mand  of  the  possession  of  an  animal  seized  cannot  be  made,  as 
prescribed  in  section  3007  or  3101  of  this  act,  unless  it  is  made 
with  respect  to  all  the  animals  seized,  and  by  persons  entitle 
to  the  poKsossion  of  all  of  them.  But  a  separate  demand  may  be 
made,  as  prescribed  in  section  309S  of  tliis  act,  by  each  owner  of 
one  or  mure  animals  seized;  in  which  case,  if  i)08session  is  do* 
lirercd  to  him,  as  prescribed  in  that  section,  the  petitioner's 
remedy  for  his  damages  is  the  same,  with  respect  to  the  animal 
or  auimuls,  of  which  i>06session  is  not  so  delivered,  and  against 
the  proceeds  of  the  sale  thereof,  as  if  those,  whereof  possossioa 
is  so  deliyered,  had  not  been  trespassing  upon  the  property. 

I  3110.  Proceedinflni  in  otlier  ea-uem,  -vrhere  tHere  are  dlf- 
ferv.nt  onruers. 

Where  the  petitioner  does  not  allege,  that  the  animals  seized, 
wore  tiospnssing  upon  real  property  owned  or  occupied  by  him. 
niid  diCFcrent  iktsous  own  different  animals  seized,  a  separntc 
t.iH'cir.l  proceeding  may  be  instituted,  ns  prescribed  in  this  title, 
n;.raii;bt  each  owner,  or  ngainst  any  two  or  more  owners,  with 
rc>:)'cct  to  the  animnls  owned  by  him  or  them.  Or  the  procerd- 
iiigs  niry  be  taken  ngtiinst  all  the  owners  jointlj*;  in  which  cnsi*. 
oath  person  to  whom  the  precept  is  directed  by  Ms  name,  and 
ench  prrFon  hnving  an  interest  in  an  animal  seize<],  hns  the  same 
right  to  uemnnd  the  posBrs«?ion  of  the  animnl  owned  by  him,  and 
the  snme  ijpht  to  answer  separately,  ns  jf  the  special  procced- 
iug  was  against  him  sopnrntely;  and  the  final  order  may  be  in 
fjivor  of  one  or  more  of  the  persons  so  answering,  with  respect 
1.1  the  animal  or  animals  owned  ly  him  or  them,  and  for  his  or 
their  costs:  and  a^rniiisr.  the  romnlndor  of  the  persons  answering, 
or  to  whom  the  piicept  was  directed,  or  for  the  sale  of  the  re- 
mainder r.f  the  anim.-iitt,  in  like  manner,  as  if  the  former  oersoni 
had  not  ni.FWCTcd,  or  lad  not  boon  named  in  the  precept.  Bnt 
the  i>ersou.  first  making  a  demand  of  the  possession  of  any  animal 
soi;od,  miTFt  pay  all  the  costs  to  the  time  of  the  demand;  and  a 
r»erson,  subsequently  making  a  demand,  is  excused  from  the 
pn.vmoiit  of  any  cotsts,  except  those  which  have  accrued  since  the 
former  demand. 

S  3111.  Snrplns  irhcre  there  nro  dffTerent  otvnem, 

"Where  proceedings  are  taken  jointly  against  different  persons, 
who  own  difforeut  animals  seized,  as  prescribed  in  either  of  the 
last  two  poctions.  the  surplus,  remaining  in  the  justice's  hands. 
r"»M8t  be  distributed  between  them,  in  proportion  to  the  valae  of 
the  animals  owned  by  each,  to  be  determined  by  the  justice.  Any 
owner  maj  claim  separately  his  proportion  of  the  surplus;  and 
F'^etions  ?nO0  and  30IH  of  t!ns  «ot  apply  to  o  claim  made,  and  to 
the  disposition  of  the  surplus  arising,  as  prescribed  in  this  section. 

I  3112.  liVhen  one  aetlon,  efe.,  snperaedes  any  other. 

Where  two  or  more  persons,  or  an  oflScer  and  a  private  person, 
are  authorized,  by  this  title,  to  bring  nn  action,  or  to  seize  an  ani- 
ninl.  and  tako  the  proceedinrs  nreseribed  in  this  title  for  the  dis- 
iMiFitinn  iboroof,  the  commencement  of  nn  action,  or  the  sHzuro  o*" 
the  unimal,  by  either  of  them,  suoersedes  the  right  of  any  of  thu 
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otUor«  to  bring  such  nn  notion,  or  to  make  snch  a  seizure,  wi.h 
rf^»i>c>ct  to  the  animal  seized,  or  in  queuiion  iu  the  action.  But 
tli«^  justice  may,  in  his)  discretion,  allow  an  officer  or  other  ncmun, 
^kvkio  is  interested  an  the  recovery,  or  in  the  application  of  the  pro- 
cocmIs  of  the  sale,  to  appear  In  the  action  or  special  proceeding,  for 
the  purpose  of  protectiug  his  interest,  and  to  take  such  part  iu  the 
prooeedings  therein  as  the  justice  thinks  proper. 

S     3113.   RIflrl&tB    of  officer   firhen   private   person    falls    to 
l>«r«>aecate. 

Where  a  seizure  is  made  by  a  private  person,  as  prescribed  in 
tliis  title,  and  the  possession  of  an  animal  seized  is  abandoned  by 
btioi,  without  filing  a  petition;  or  whore  an  action,  brought  by  a 
private  person,  as  proscrilHiI  in  this  title,  is  settled  or  discontinuod 
i»sr  the  plaintin;  the  oiKcor,  to  whom  a  penalty  is  payable,  as  pre- 
scribed in  section  3083  of  this  act.  or  in  subdiviziion  fourth  of  sec- 
tion 3002  of  this  act,  m-iy,  uuless  he  has  assented  to  the  abandon- 
ment, settlement,  or  disoontinnnnco,  mnintaiu  an  action  against 
tbe  owner  of  the  hnimnl  in  question,  to  recover  the  jjennl^  so 
payable  to  him:  and.  upon  proof  of  the  facts,  which  would  bnve 
entitled  the  plaintiff  in  the  former  action,  or  tbe  petitioner  in  the 
sipecial  proceeding,  to  recover,  he  is  entitled  to  judgment  accord- 
ingly. 

f  3114.  Person  ha-rlnv  a  special  property  deemed  owner. 

When  a  person  is,  at  the  time  of  the  seizure,  entitled  to  the  pos- 
session of  an  animal,  as  against  the  general  owner  thereof,  by 
Tirtue  of  a  special  property  therein,  he  is  deemed,  for  all  the  pur- 
poses of  this  title,  the  owner  thereof. 

f  3115.  Affent  may  act  for  his  principal. 

The  duly  authorized  ngent  of  the  owner  or  peisoo  entitled  to  the 

possession  of  an  animal,  as  specified  in  the  last  section,  may.  In 

bis  own  name,  answer,  make  any  demand,   o**  tnke  any. other 

proceedinir,  which  the  owner  or  person  so  entitled  may  take*  as 

.     prescribed  in  this  title. 
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TITI.S  XI. 

ProvLilons  specially  relating  to  oourt»  of  Justices  of  ihh 

peace'  in  the  city  of  Brooklyn. 


Sec.  3116. 
8117. 

:;ii8. 

^110. 
3120. 
3121. 
S122. 
312J. 
C124. 
.1125. 
312-',. 
.3127. 
3128. 
3120. 
2130. 
3131. 
3132. 
3133. 


R(>pealcd,  1902.  Bee  the  Municipal  Court  Act  of  New  York  ciij. 
lU'pcaiod,  1002.  See  tiie  Municipal  Court  Act  of  New  York  cltj. 
lUpeuleU,  11X12.  See  the  Mimiclpal  Court  Act  of  New  York  city. 
Ilepealed,  11)02.  See  the  Municipal  Court  Act  of  New  York  dty. 
RepealiK),  11X)2.  SiH?  the  Municipal  Court  Act  of  New  York  ci'y. 
Interpreter  for  police  court,  and  for  llrat,  aocoud  aud  third  diatrlAt. 
Id.;  for  fourth  and  fifth  districts. 
Id.;  for  sixth  district. 

C^)minon  council  may  appoint  additional  Interpreters. 
Common  Cornell  to  d.algnate  attendants,  etc. 
Roptaled,  1902.  See  the  Municipal  Court  Act  of  New  Ywk  elty. 
R«»p<>alod,  11K)2.  See  tho  Mcnlclpal  Court  Act  of  New  York  city. 
Repealed.  1902.  S^^  the  Municipal  (V)urt  Act  of  New  York  cliy. 
Repealed,  1902.  See  the  Municipal  Court  Act  of  New  York  city. 
Repealed,  19<ii2.  See  the  Municipal  Court  Act  of  New  York  ••Ity. 
Rept  aled,  lSKi2.  S<»e  the  Municipal  Court  Act  of  New  York  city. 
Repealed,  1902.  See  the  Municipal  Court  Act  of  New  York  city. 
Application  of  other  proTlaions.    Holding  court  oi>en. 


«311C.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

§3117.  Repealed,  1902.    See  the  Municipal  Court  Art  of  Now 

York  city. 

8  3118.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

§3110.  Repealed,  1902.  See  the  Municipal  Court  Act  of  N«n 
York  city. 

18180.  Repealed,  1902.  See  the  Municipal  Court  Act  of  Nei* 
York  city. 

§  3121.  Interpreter  for  police  court,  and  for  first,  secoBd 
and  third  diiitrictM. 

There  is  an  interpreter  for  the  police  court  of  the  city  of 
Brooklyn,  and  the  justices'  courts  of  the  first,  second,  and  third 
districts  of  that  city,  who  is  appointed,  and  may  be  removed  at 
phnisure,  by  the  justices  of  those  courts,  or  a  majority  of  them. 
Ho  is  entitled  to  nn  annual  salary,  fixed  and  to  be  paid  as  pre- 
scribed by  law. 

L.  1870,  ch.  GOT. 

§3122.  Id.;  for  fourth  and  fifth  dliitrlcts. 

There  is  an  interpreter  for  the  justices*  courts  of  the  fourth 
and  fifth  districts  of  the  city  of  Brooklyn,  who  is  apiiointed.  hud 
may  be  removed  at  pleasure,  by  the  justices  of  the  peace  of  those 
districts.  He  is  entitled  to  an  annual  salary,  fixed  and  to  be  paid 
as  prescribed  by  law. 

L.  1871,  ch.  331. 

$3123.   Td.;  for  iilxth  dlntrlct. 

There  is  nn  interpreter  for  the  justice's  court  of  the  sixth  dis- 
trict of  the  city  of  Brooklyn,  v  ho  is  appointed  by  the  justice  of 
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tlie  pt-ace  of  that  diBtrict,  subject  to  confirmation  by  the  i-ommon 
couiic-il,  and  may  be  removed  by  that  justice  at  his  pleastire.  He 
is  erktitle.d  to  an  annual  salary,  fixed  and  to  be  paid  as  prescribed 
by   la\r. 

I^    1873.  ch.  780,  |  2. 

S  3124.  Common    council    mny    appoint    additional    inter- 
ior c^-tvra. 

The  common  council  of  the  city  of  Brooklyn  may,  where  it 
(leoiiis  it  Decessary,  upon  the  request  of  a  justice,  appoint  one  or 
iiiort?  interpreters  for  justices*  courts  in  that  city,  in  addition  to 
ttioKC  provided  for  in  the  last  three  sections;  fix  their  salaries:  and 
proscribe  the  court  or  courts  which  they  must  attend.  An  officer, 
»o  appointed,  may  be  removed  by  the  common  council,  for  cause. 

1^,    1875,  ch.  623. 

f  3125.  Comnton  council  to  deslarnatc  attendants,  etiu 

The  common  council  of  the  city  of  Brooklyn  may  designate  on« 
or  more  policemen,  or  constables,  to  attend  each  of  the  justices* 
courts  in  that  city.  The  common  council  may,  by  ordinance  or 
otherwise,  fix  and  define  their  duties  in  and  about  those  courts, 
and  may  allow  them  such  compensation,  in  lieu  of  all  fees  and  per- 
Qiiisites,  as  it  deems  proper. 

Zj.  1850.  ch.  102,  {  17;  and  L.  1865,  ch.  514,  f  3. 

13126.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city, 

I812T.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

S  3128.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

J  3129.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

f3130.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

f  3131.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

1 8182-  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

18188.  Application  of    other    proTlnlons.     Holding:  conrt. 
open. 

Each  justice  of  the  peace  of  the  city  of  Brooklyn  is  a  justice 
of  the  peace  of  Kings  county;  and  each  provision  of  this  act,  re- 
lating to  the  proceedings  before  a  justice  of  the  peace  of  a  town, 
applies  to  the  proceedings  before  a  justice  of  the  peace  of  that 
city,  except  as  otherwise  specially  prescribed  in  this  title.  Each 
of  those  justices  must  hold  his  court  open,  from  nine  o'clock  in 
the  morning,  until  three  o'clock  in  the  afternoon. 

See  L.  1840.  ch.  126.  H  35  and  86;  L.  tSBO,  ch.  108,  |  18;  L.  1871,  ch.  40^ 
1  8;  L.  1873,  ch.  8G8,  part  of  8  16. 

881 
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« 

TITLB  XXL 

Miscellaneous   provisions- 
See.  8184.  Mode  of  application  of  certain  proTlslona  of  tills  act. 
8186.  Ueueral   requisites  of    manaaies. 
8186.  Reward  to  constable  forbidden. 
3187.  Juatlce  or  cuuaiuble  not  to  ut.^  clalm^  etc. 
8188.  Penalty. 

8188.  Violation  of   preceding  sect  Inns  a  defence  of   ncMnn. 
8140,  8141.  Docket-book  to  be  kept  by  ju»uc«.   entned   mereia. 

8142.  Index  to  docket-book. 

8143.  Papers  to  be  filed. 

8144.  Deposit  of  books  and  papers  with  town  or  city  derk. 

8145.  Certificate    in    docket-fiook    deposited. 

8140.  Town   or  city   clerk   to  uemaud  books,    etc.,    upon   deuUi,    etc.  m 
justice. 

8147.  Delivery;  bow  compelled. 

8148.  Entries  to  be  evidence. 

8149.  Justice  to  furulsb   copies  of  papers. 

8160.  Transfer  of  action   wbeu  justice  a   lertn  expires,   etc. 
3161.  Id.;  when  justice  Is  a  witness. 

8162.  Proceedings  upon  transfer. 

8163.  Penalty   for   not   paying  oyer   money. 

8164.  Action  on  judgment  of  jubtice. 
8166.  Id.;   proof  of  judgment,    etc. 

8166.  Kxecutlon  of   mandate  by  private   person. 

8167.  Constable  to  execute  mandates  In  person. 

8158.  Sberlff  to  act  where  execution  of  mandate  Is  resisted. 

i  8184.  Mode  of  application  of  certain  proTlaiona  of  tkMm 
act. 

Where  a  provision  of  this  net,  not  contnined  in  this  chaptpr. 
is  made  applicable  to  proceedinjrs  before  a  justice  of  the  peace, 
the  applicntion  is  subject  to  the  qualification,  that  it  does  not 
include  any  thiup,  which  is  repujcrnnnt  to  nny  Rprcial  provision  of 
law,  regulating;  the  jurisdiction  or  powers  of  a  justice  of  the  pcAce, 
or  the  proceedings  before  him.  Where  a  provision,  thus  made  np- 
plicable,  relates  to  the  filing  of  a  paper  in  a  court,  or  with  a  clerk, 
the  paper  must,  in  an  action  or  special  proceeding  before  a  jastioe 
of  tne  peace,  be  filed  with  the  justice,  unless  he  has  a  derk 
appointed  pursuant  to  law:  and  where  it  confers  a  power  upon 
a  court  or  a  judge,  the  provision,  making  it  applicable  to  pro- 
ceedings taken  under  this  chapter,  is  to  be  construed,  as  confer- 
ring a  like  power  upon  the  justice,  before  whom  the  action  or 
special  proceeding  is  brought. 

1  813S.  General  reanlaltea  of  mandates. 

A  mandate,  issued  by  a  justice  of  the  peace,  must  he  Mmed 
by  him,  and  may  be  without  seal.  It  must  be  entirely  filled  np  nt 
the  time  when  it  is  delivered  to  an  officer  to  he  executed,  so  as  to 
have  no  blank,  either  in  the  date  thereof  or  otherwiso:  except  f h.«»' 
there  may  be  a  blank  in  a  subpoena  for  the  name  of  any  or  .nil  of 
the  witnesses.  A  mandate,  issued  and  delivered  to  an  officer  to  be 
executed,  contrary  to  this  section,  is  void. 

2  R.  S.  267.  IS  232  and  233  (2  Bdm.  276). 

§   3186.  Re'ward    to   conatable    for?>tdden. 

A  constable  shall  not  ask  or  receivp  any  money  or  other  vnln- 
ahle  thing  from  any  person,  as  a  consideration,  reward,  or  in- 
i^noement  for  omitting  or  delaying  to  a  nest  a  person,  or  to  takr 
him  to -jail,  or  to  sell  property,  by  virtue  of  an  execution,  or  to 
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execute  any  other  duty,  pertaining  to  his  office;  ot  any  money  or 
valuable  thing,  other  ihun  the  leta  expressly  allowed  to  him  by 
law,  for  executing  any  duty  pertaining  to  hia  olUce. 

2    R.    S.    267,    8   284. 

§  8X37.  Justice  or  constable  not  to  bny  elnln&,  etc. 

A  justice  of  the  peace  or  constable  shall  not,  directly  or  indi- 
rectly, buy,  or  be  interested  in  buying,  a  bond,  note,  or  other  de- 
mand or  cause  of  action,  for  the  puri>08e  of  bringing  an  action  or 
instituting  a  special  proceeding  before  a  justice  founded  there- 
upon; nor  shall  a  justice  or  a  constable,  either  before  or  after  an 
action  or  a  special  proceeding  is  commenced,  lend  or  advance,  or 
agree  to  lend  or  advance,  or  procure  to  be  lent  or  advanced,  any 
money  or  other  valuable  thing  to  any  person,  in  consideration  of, 
or  as  a  reward  for,  or  an  inducement  to,  the  placing  or  having 
placed  in  his  hands,  a  debt  or  other  demand  or  cause  of  action, 
for  prosecution  or  collection. 

Id.,  8  235. 

9  8188.  Penalty. 

A  justice  of  the  i>eace  or  constable  who  violates  a  provision  of 
the  last  three  sections,  is  guilty  of  a  misdemeanor;  and  shall 
be  punished  accordingly.  A  conviction  also  operates  as  a 'forfeit- 
ure of  his  office. 

Id.,  8  236. 

I  8139.  Violation  of  precedlns'  sections  n  defence  to 
nctlon. 

It  is  a  defence  to  an  action,  brought  before  a  justice  of  the 
peace,  that  the  demand,  upon  which  it  is  founded,  was  bought  and 
sold,  or  received  for  prosecution,  contrary  to  the  foregoing  pro- 
visions of  this  title.  In  an  action  wherein  such  a  defence  is  inter- 
l>ORed,  if  the  plaintifif,  after  being  duly  subpoenaed  as  a  witness, 
fails  to  attend,  pursuant  to  the  subpoena:  or  if,  upon  the  trial,  or 
upon  his  examination  as  a  witness  by  virtue  of  a  commission,  he 
refuses  to  answer  any  question  pertinent  to  show  a  violation  of 
either  of  those  provisions;  the  justice,  besides  punishing  him,  in  a 
proper  cnse,  for  his  failure  or  refusnl,  must  dismiss  hih  complaint. 
The  testimony,  in  such  an  action,  of  the  plaintiff,  or  any  other 
witness,  is  not  evidence,  in  a  criminal  prosecution  nguinst  him,  for 
violating  either  of  those  provisions. 

Id.,   83   237-242. 

8  S140.  [Am'd,  1899.]  Docket-book  to  be  kept  by  Jnstlcoi 
entries  therein. 

A  justice  of  the  peace  must  keep  a  docket-book,  in  which  he 
fliust   enter: 

1.  The  title  of  every  action  or  special  proceeding  commenced 
before  him. 

2.  The  time  when  the  summons,  or  the  mandate  for  the  com- 
mencement of  the  special  proceeding,  was  issued;  with  a  state- 
ment of  the  nature  of  the  mnndnte.  and  a  memornndum  of  ench 
order  of  arrest,  warrant  of  attachment,  or  requisition  to  replevy, 
granted  by  him. 

3.  The  time  when  the  parties  appeared  before  him,  either 
without  process,  or  upon  the  return  of  the  summons,  or  of  the 
mandate  for  the  commencempnt  of  the  special  proeeediuK. 

4.  A  concise  statement  of  the  snbstonee  of  ench  oral  pleading, 
«r  a  memorandum  of  the  filing  of  each  written  pleading. 
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5.  Bach  adjonrnment;  stating  upon  whose  application,  and 
to  what  time  and  place,  it  was  made. 

6.  The  issuing  of  a  venire;  stating  upon  whose  application  it 
was  ifssued,  and  the  time  and  place  of  the  return  thereof. 

7.  The  time  when  a  trial  was  had;  and,  if  it  was  by  a  jary, 
the  names  of  all  the  persons  returned  as  having  been  notified 
to  attend  as  jurors;  stating  who  did  not  attend;  who  atteiided; 
and  who  were  sworn. 

8.  The  name  of  each  witness  sworn  upon  the  trial;  stating  at 
whose  request  he  was  sworn;  each  objection  made  to  the  com- 
petency of  a  witness;  and  the  decision  tnereupon. 

9.  The  verdict  of  the  jury,  and  the  time  of  receiving  it;  or, 
if  the  jurv  disagreed  and  were  discharged,  a  statement  of  that 
fact. 

10.  A  concise  statement  of  the  substance  of  each  order,  made 
by  him  in  the  course  of  the  action  or  special  proceeding. 

11.  The  judgment  or  final  order;  and  the  time  of  entering  it. 

12.  The  execution;  the  time  of  issuing  it:  the  kind  of  execuBon; 
the  name  of  the  officer  to  whom  it  was  delivered;  and  each 
renewal,  with  the  date  thereof. 

13.  The  return  of  each  execution;  the  time  of  the  return;  and 
a  statement  of  any  money  paid  to  the  justice  thereupon,  and 
when  and  by  whom  it  was  paid. 

14.  Each  transcript  of  the  judgment,  given  by  him  to  be  filed 
in  the  v-ounty  clerk's  office,  and  the  time  when  it  was  given. 

15.  The  appeal,  if  any;  and  the  time  of  service  of  the  notice 
of  appeal. 

16.  [Added,  1800.]  Such  entries  shall  be  made  in  a  book  which 
must  be  furnished  to  him  by  the  clerk  of  the  town  in  which  be 
resides  and  to  be  designated  as  ''justices'  civil  docket**  iiud  to 
be  the  property  of,  and  a  charge  against,  such  town. 

I R.  8.  26T,  S  24J:  L.  itfiK).  ob.  231.   In  effect  Sept.  1. 1899. 

i  8141.  Tbe  •ame. 

Each  of  the  entries,  specified  in  the  last  section,  most  bf 
made  under  the  title  of  the  action  or  special  proceeding  to  which 
it  relates;  and,  in  addition  thereto,  the  justice  may  enter  in 
like  manner  aDv  other  proceeding,  had  before  him  in  the  action 
or  special  proceeding,  which  ho  thinks  proper  to  enter.  A  docket- 
hook,  kept  by  a  justice,  n^nst  be  kept  open,  during  the  hours, 
when  a  sheriflTs  office  Is  required  by  law  to  be  kept  open,  for 
search  and  examination  by  any  person,  upon  his  reasonable 
reo.uest  and  to  a  reasonable  extent 

Id..    I   244. 

I  314U2.  Index  to  doc)cet-t»ook. 

A  justice  of  the  peace  'nnst  keep  an  alphabetical  index  to  ttt» 
the  judgments,  entered  by  him  in  his  docket-book;  and  he  must 
insert  therein  the  names  of  all  the  parties  to  each  judgment, 
and  the  page  of  the  book,  where  the  judgment  is  entered. 

Id..  I  251. 

I  8143.  Papers  to  be  llled. 

A  justice  of  the  peace  ranst  carefully  file  and  preserve  each 
nffidavit  or  other  naper,  delivered  to  him  to  be  filed  iu  an  action 
or  special  proceeding. 

Id..  I  260.  MM 
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f  8144.  Deposit  of  books  and  papers  vrltli  to-vrn  or  city 
olerk. 

If  a  justice  of  the  peace,  either  before  or  after  the  expiration 
of  hlB  term  of  office,  removes  from  the  town  or  city  wherein  he 
wa»  elected,  he  must  forthwith  deposit,  with  the  clerk  of  thftt 
town  or  city,  his  docket-book,  and  all  other  books  and  papers,  iu 
his  custody,  relating  to  au  actiou  or  a  special  proceeding,  which 
has  been  heard  by  him,  or  commenced  before  him.  A  justice 
who  is  removed  from  office,  must  make  a  like  deposit,  within 
ten  days  after  receiving  notice  of  his  removal,  or  afterwards, 
ujion  the  demand  of  the  clerk  of  the  town  or  city.  But  the 
omission  of  the  justice  to  make  the  deposit,  does  not  affect  the 
validity  of  any  book  or  paper,  so  required  to  be  depuuted,  or  oi 
any  proteediug  to  which  it  relates. 

2   B.   S.  267.   U  252  and  2&8. 

i  8146.  Cert  Meat  e  la  docket-book  deposited* 

A  justice  of  the  peace  must  make,  in  each  docket-book  depos- 
ited b5'  him,  as  prescribed  in  the  last  section,  a  certificate  under 
his  hand,  to  the  effect  that  each  judgment  or  order,  entered 
therein,  was  duly  rendered  or  made,  as  therein  stated;  and  that 
the  sum^  appearing  by  the  book  to  be  due  thereupon,  has  not 
been  paid,  to  his  luiowledge. 

Id.,   I  254. 

i  3146.    [Am*d,  1006,  1016.]    Town  or  city  clerk  to  demand 
books,  et  cetera,  npon  death,  et  cetera,  of  Justice. 

If  a  justice  of  the  peace  dies,  or  his  office  becomes  otherwise 
vacant,  the  town  or  city  clerk  must  demand  and  receive  all  books 
and  papers,  which  belonged  to  the  justice  in  his  official  capacity, 
from  any  person  having  them  in  his  possession,  and  such  clerk 
may  make  and  issue  a  transcript  of  a  judgment  so  rendered  by 
such  a  justice  of  the  peace  and  appearing  upon  the  docket  of  such 
Justice  of  the  peace  so  on  tile  in  his  office,  and  issue  an  execu- 
tion upon  any  such  judgment  which  has  not  been  docketed  in  the 
office  of  the  county  clerk,  upon  receiving  his  fees  for  the  same, 
which  shall  be  the  same  now  allowed  a  justice  of  the  peace  for 
issuing  a  transcript  or  transcripts,  as  the  case  may  be,  and  such 
transcript  or  execution  so  issued  by  such  clerk  shall  have  the 
same  force  and  effect  as  though  the  same  had  been  issued  by 
such  justic^e  of  the  peace  during  his  term  of  office. 
Id..  S  255.     Am'd  by  L.  1905,  cb.  436;   L.  1910,  cb.  448,  In  effect  Sopt.  1. 
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9  3147.  Delivery  I  ho^v  compelled. 

If  any  book  or  paper,  required  to  bo  deposited  with  the  town 
or  city  clerk,  as  prescribed  in  this  title,  is  withheld,  the  like 
proceedings  mAy  be  had,  at  the  instance  of  the  town  or  city 
clerk,  to  compel  the  deposit  thereof,  as  are  prescribed  by  law, 
where  an  officer  refuses  or  neglects  to  dcliv€>r  a  book  or  paper 
in  his  custody  as  such  officer,  to  his  successor  in  office. 

Id..  I  256. 

{  8148.  Entries  to  be  evidence. 

An  entry  made,  as  prescribed  by  law,  in  the  docket-book,  kept 
by  a  justice  of  the  peace,  and  deposited  with  the  town  or  c^ity 
clerk,  as  prescribed  m  this  title,  is  presumptive  ©vidence  of  the 
matters  of  fact  stated  *herein;  but  the  presumption  may  b€ 
repelled  by  proof. 

Id.,  I  257. 
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fi  8140.  JiiMtice  to  ffcmlsh  copten  of  papers* 

A  justice  of  the  pence  must  furnish,  upon  request  and  pay- 
ment of  his  fees,  to  any  person  Interested  in  a  judgment  or  order 
entered  by  him,  a  transcript  of  the  judgment  or  order,  together 
with  a  copy  of  nil  the  entries  in  h\s  dooket-hook,  relating  to  thr* 
cause:  a  copy  of  his  minutes  of  the  eTidt-nce  in  the  cnnse.  o'*  the 
substance  of  the  testimony,  if  he  has  not  taken  m^'nut'^s:  and  a 
copy  of  any  pnper  on  file  in  the  causer  or  such  portions  ther.»<>f 
as  are  required. 

L.  1841,  ch.  141,  i  1  O  £din.  946). 

I  81 B9.  Tnmafvr  of  •oMoioi  wboii  Jostlov's  torm  •zplvoB,  •%•• 

If  the  term  of  office  of  a  justice  of  the  peace  is  about  to  expire,  or 
he  is  about  to  remove  from  the  town  or  city,  before  judirment  is 
rendered  in  an  action,  or  a  final  order  is  made  in  a  speciul  i^roc***^- 
ing,  pending  before  him.  he  must  previously  mnkc  n  written  ortitr, 
reciting  the  fact,  and  directing  the  action  or  spwial  j»n>ceedi:isr  to 
be  continued  before  another  justice  of  the  same  town  or  city,  named 
in  the  order. 

I  8151»  Id.;  when  jHstlce  is  a  wltneM, 

If,  before  tn  issue  of  fact  is  joined  in  an  action  or  sDccinl  procct'd- 
ing,  the  defendant,  or,  where  he  has  not  been  arresteii,  hisnttoruey, 
presents  to  the  justice  satisfactory  proof,  by  affidavit,  that  tlie  jus- 
tice, before  whom  the  action  or  special  proceeding  is  pending,  is  a 
material  witness  for  the  defendant,  without  whose  testimony  licoin- 
not  safel}'  proceed  to  trial,  setting  forth  therein  the  particular  facts 
aud  circumstances,  which  he  expects  to  prove  by  him:  the  justice 
must  forthwith  make  a  written  order,  directing  the  action  or  special 
proceeding  to  be  continued  before  another  justice  of  the  same  town 
or  city,  naiAed  in  the  order. 

See  2  R.  S.  229,  i  21  (a  Edm.  2 15) ;  aUo.  Id.,  i  118,  iun*d,  L.  1S38.  ch.  243 ;  L.  1S75,  clu 


S  3152.  Proceedinifs  tipnn  transfrr. 

Where  an  order  is  made,  as  prescribed  in  either  of  the  last  twc 
sections,  the  constable  must  forthwith  take  it  and  all  other  papers 
in  the  action,  with  the  body  of  the  defendant,  if  he  is  under  arrest, 
before  the  justice  named  in  tlie  order.  The  plaintiff  or  petitionei 
must  forthwith  appear  before  that  justice,  who  must  take  cog- 
nizance of  the  action  or  special  proceeding,  and  must  proceetl 
therein  as  if  it  had  been  commenced  before  him.  Costs,  recovered 
in  the  action  or  special  proceeding,  include  the  fees  allowed  by  law, 
for  services  performed  by  the  constable  and  the  justice,  before  the 
transfer,  together  with  tfie  fees  allowed  by  lnw\  for  the  proceedings 
before  the  justice  to  whom  the  cause  is  transferred. 

$  81S8.  Penalty  for  not  parinGT  over  money. 

A  justice  of  the  peace,  who  neglects  or  refuses,  within  a  rea- 
sonable time  after  demand,  to  p?y  any  money,  cnllocted  by  him 
in  his  official  capacity,  to  the  person  entitled  tb'^reto.  Is  "guilty 
©f  a  miRdemeannr,  and  shnll  Ve  p-iini«?hefl  ffeordingly.  A  con- 
viction also  opernten  ns  a  forfeiture  <»f  his  office. 

Section  2&0  of  R.   S.  bUtt 
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S  3154.  Action  on  Jndsrnient  of  JuKttcr. 

In  an  action  npon  a  judgment  of  a  justice  of  the  peace^broupht 
in  the  county  wherein  it  was  rendered,  within  five  rrars  a'ter 
the  rendition  thereof,  n.&:ainst  a  defendant  upon  whom  the  sum- 
mons was  persona ll.v  served,  no  costs  can  be  recovered,  except 
where  the  justice,  who  rendered  the  judgment,  is  dead,  or  out 
of  office,  or  otherwise  incapable  of  acting*  o"  ^hp  removed  f'*om 
the  county  or  where  one  of  the  narties  hns  d'**^-  or  wh^re  th'? 
docket  of  the  judgment  has  been  lost  or  destroyed. 

Ca  Proc.,  f  71,  last  clause. 

S  3155.  Id.;  proof  of  Jndjrment,  etc. 

In  an  action  brought  upon  a  judgment  of  a  justice  of  the 
peace,  who  is  dead,  or  out  of  office,  or  otherwise  incupuble  of 
acting:  or  has  removed  from  the  county;  or  cannot  be  found 
therein;  the  original  docket-book  of  the  justice  is  presumpriv;* 
evidence  of  any  matter  entered  therein,  as  prescribed  by  law;  but 
the  presumption  may  be  repellcMi  by  proof.  If  the  docket-b.:ok 
is  lost  or  destroyed,  or  if  it  cannot  be  produced,  after  reasonable 
effort  to  obtain  it,  the  like  proof  may  be  given,  respecting  the 
recovery  of  the  judgment,  as  upon  any  other  question  of  fact. 

Sections  265  and  267,  R.  S. 

I  8156.  ESxecntlon  of  nainndate  by  private  person. 

A  justice  of  the  peace,  who  issues  any  mandate,  authorized 
by  this  chapter,  except  a  venire,  may,  at  the  request  of  the 
party,  whenever  he  deems  it  expedient  so  to  do,  empower,  by 
a  written  authority  indorsed  upon  the  mandate,  any  proper  person 
of  full  age,  not  a  party  to  the  action,  to  serve  or  otherwise 
execute  it.  For  that  purpose  the  person  so  empowered  has  all 
the  power  and  authority,  and  is  subject  to  all  the  obligations 
and  liabilities,  of  a  constable;  and  his  retuA  is  evidence  in  like 
manner  as  a  constable's.  But  a  person  so  empowered  is  not 
entitled  to  any  fee  or  reward  for  his  services. 

Sections  271  and  272.  R.  S.    See  |  2885.  ante. 

§  3157.  Constable  to  execute  mandates  In  person. 

A  constable,  to  whom  a  mandate  is  directed  and  delivered  as 
prescribed  in  this  chapter,  must  execute  it  in  person,  pursuant 
to  the  tenor  thereof.    He  cannot  act  by  deputy  in  such  a  case. 

Section  273,  R.  8.    See  §  2885,  ante. 

f  3168.  [Am'd,  imm.]  Sberill  to  act  where  execution  of 
iiiandute  is  resisted. 

If  a  constable,  to  whom  a  mandate,  issued  by  a  justice  of  the 
ifeace,  is  directed  and  delivered,  finds,  or  has  reason  to  apprehend, 
that  resistance  will  be  made  to  the  execution  thereof,  he  may 
deliver  it  to  the  sheriff  of  the  county,  with  a  written  certificate, 
slating  the  facts,  and  requiring  the  sheriff  to  execute  it.  There- 
upon the  sheriff  must  execute  the  mandate;  and  he  is  subject 
to  all  the  liabilities  attaching  to  a  constable  in  executing  it. 
Sections  four  hundred  and  four  hundred  and  one  of  the  judiciary 
law  apply  to  a  mandate  delivered  to  a  sheriff,  as  prescribed  in 
this  section. 

AniM  by  L.  1009,  ch.  65,  f  3.  See  note  85  of  notes  df  Board  of  Statu* 
rory   Cou!M>lldation   at  ead   of   code. 
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CHAPTER   XX. 

Provisions  Relating  to  Certain  Courts  in  Cities,  and 

the  Proceedings  Therein. 

TITLE     I.—  Th«  Cttr  Conrt  of  the  Clt^  of  5ew  Tork. 

TITLE    II.— The  Hejror's  Court  of  the  Citf  of  Hadioii,  »ad  the  Reeordan' 
Cunrtii  of  thu  Cities  of  t'tica  and  Otweyo. 

TITLE  III.- The  City  Coart  of  Toiiken. 

TITLE  IT.- The  District  Courts  of  the  Citjr  of  New  Tork,  aad  the  JuiiM# 
Courts  of  tho  Cities  of  Albany  and  Troy. 

TITLE    T.^The  Hnntcipal  Conrt  of  the  City  of  Bochester. 

TITLE  I. 
The  city  court  of  the  city  of  Kew  York. 

Article  1.  ProTlsions  generally  applicable  to  proceedlncrs  In  the  conrt. 

2.  ProTivlone    oxclnslvol.v    applicable    to    tbe    proceeding*,    other   than 

appeals,  In  an  ordinary  action. 

3.  ProTlslons    exclnalvely    applicable   to    tbe   proceedings,    other   than 

appeals,   In  certain  marine  canses. 

4.  Appeals. 

article:  first. 

Provitnons  generally  applicable  to  proceedings  in  the  court. 

Sec.  8159.  Provisions,    npplvin?  generally  to   courts  of  record,   subject  to  cer- 
tain   (|Ulll{lU*Utiull8. 

3160.  Certain  sections  not  to  apply  lo  Ncvt    loik  city  court;  who  a  noo- 

resideat. 
r.nn     TiuH    I..;    service  of  notices. 
3102.  Service  of  notice  of  trial;  filing  of  note  of  Issue 
51(>i.    When   couit    uiuy   relieve   from    imprisonment. 
31t'i.  Money;   bow   paid   into  the  court. 
31G4a.     Ftea  of  clerk  of   New   York  city  court* 

8  3159.  [Am*d,  1907.]  PPo-vlaloiiLSy  applying  flrenerally  to 
coarta  of  record,  sabject  to  certain  qualiflcations. 

Each  of  tho  forejfoing:  provisions  of  this  act  which  is  made,  by 
(liupter  tweiity-seeoud  of  this  act,  applicable  to  the  city  court 
f»f  the  city  of  New-Yorlt,  or  gcnenilly  to  courts  of  record,  is  sub- 
ject to  the  qualifications  and  exceptions  expressed  or  plainly  iui- 
\)lied  in  this  title. 

L.   1S72,    ch.  629,  J  2;  am'd  L.  1007.  ch.  707.     In  eff.»ct  Ang.  12,  1007. 

i  3100.  [Am'd,  1896,  10O2.1  Certain  aec^lona  not  to  apply 
to  NeTv  York  city  court j  fv^ho  a  non-realdent. 

Sections  four  hundred  and  thirty-eight  and  six  hnndred  and 
three,  sections  six  hundred  and  eleven  to  six  hundred  and  nine 
teen,  both  incliisire,  and  sections  six  hundred  and  thirty-six, 
eight  hundred  and  twenty-seven  and  ten  hundred  and  fifteen  ol 
this  act  i\o  not  apply  to  an  action  or  a  special  proceeding  brouph^ 
in  the  city  court  of  the  city  of  New  Yorlc.  or  before  a  justice 
thereof,  or  to  any  proceeding  therein.  Sections  thirty-two  iiun- 
dred  and  sixty-eight  and  thirty-two  hundred  and  sixty-nine  of 
this  act  do  not  apply  to  an  action  in  the  court,  proRPcuted  as 

Erescribed  in  article  third  of  this  title:  or  where  an  undertakinK 
as  been  giv<;n  as*  prescribed  in  section  thirty-one  hasdred  and 
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sixty-five  of  thia  act.  A  plaintiflf,  in  an  action  brought  in  the 
court,  who  has  an  ofSce  for  the  regular  transaction  of  business 
in  pel  son,  within  the  city  of  New  York,  is  deemed  a  resident  of 
that  city,  within  the  meaning  of  sections  thirty-two  hundred  and 
sixty-eight  and  thirty-two  hundred  and  sixty-nine  of  this  act. 

2.  The  provisions  of  section  ten  hundred  and  thirteen  of  the 
code  of  civil  procedure  are  hereby  made  applicable  to  and  binding 
upon  the  city  court  of  the  city  of  New  York. 

Li.   1886.  cb.  054.    See  {  1013.    L.  1902,  ch.  615.    In  effect  Sept.  1,  1902. 

§  3J.61.  [Am'd,  19O20  Time  for  ■erT'tce  of  notices  in  New 
Yorlc  city  court. 

The  time  for  personal  service  of  certain  notices,  in  an  action 
brought  in  the  court,  is  as  follows: 

1.  Notice  of  justification  of  the  sureties,  in  an  undertaking 
given  by  the  plaintiff,  as  security  for  the  defendant's  costs,  not 
more  than  two  days.  i 

2.  Notice  of  an  application  for  judgrment  in  a  case  specified 
in  section  five  hundred  and  thirty-seven  of  this  act;  notice  of  a 
motion  to  strike  out  a  pleading,  in  a  case  specified  in  section  five 
hundred  and  thirty-eight  of  this  act;  notice  of  an  application  for 
judgment  upon  the  defendant's  default,  or  of  the  execution  of  a 
reference,  or  wrif  of  inquiry,  or  of  an  assessment  thereupon,  as 
prescribed  in  section  twelve  hundred  and  nineteen  of  this  act; 
not  less  than  two  days. 

3.  Notice  of  the  justification  of  bail,  not  less  than  two,  nor 
more  than  ten  days. 

4.  Notice  of  a  motion,  other  than  a  motion  specified  in  subdi- 
vision  second  of  this  section,  not  less  than  four  days;  but  the 
court  or  a  justice  thereof  may,  upon  an  afildavit  showing  grounds 
therefor,  prescribe  a  shorter  time,  by  an  order  to  show  cause. 

5.  Notice  of  trial  of  an  issue  of  fact,  or  of  an  issue  of  law; 
notice  of  any  hearing,  the  time  for  serving  which  is  not  expressly 
prescribed  in  either  of  the  foregoing  subdivisions  of  this  section, 
or  elsewhere  in  this  title;  not  less  than  five  days. 

6.  Notice  of  taxation  of  costs,  not  less  than  two  days;  except 
where  all  the  attorneys,  serving  and  served  with  the  notice, 
reside  or  have  their  offices  in  the  city  of  New  York,  in  which 
case,  one  ,day's  notice  is  sufllcient. 

L.  1872,  eta.  620.  H  6  and  14;  L.  1874.  ch.  646.  {  2;  L.  1876.  ch.  479.  9$  17 
and  60;  alao.  |  61,  subd.  10;  L.  1902,  ch.  BIB.    In  effect  Sept.  1,  1902. 

I  3162.  [Am'dy  1902.]  Service  of  notice  of  trial  |  fllingr  of 
note  of  is0ne. 

Notice  of  trial  of  an  issue  triable  at  a  term  of  the  court  may 
be  given  for  any  day  of  the  term.  A  note  of  issue  must  be  filed 
at  least  two  days  before  the  day,  or  the  commencement  of  the 
term,  for  which  the  notice  of  the  trial  is  given;  and  it  must,  in 
addition  to  the  matters  specified  in  section  nine  hundred  and 
seventy-seven  of  this  act,  state  the  day  or  the  term,  for  which 
the  notice  has  been  given.  But  this  and  the  last  section  do  not 
tapply  to  a  case  where  special  provision  is  otherwise  made  In 
article  third  of  this  title. 
See  X<.  1874,  cb.  646,  |  2;  L.  1902,  cb.  616.   In  effect  Sept.  1,  19Q2. 

880 


H  31C3-(54a  CITY  COURT  OF  N.  Y.  c.  20, 1. 1.  *.  1 

§  81C3.  When  court  may  relieve  from   ImprlMomnent. 

Where  it  satisfactorily  appears  that  a  party,  who  is  actually 
coiifined  iu  jail,  by  virtue  of  au  order  of  arrest,  or  an  execution 
rirainst  the  person,  issued  iu  au  action  brought  in  the  court,  i» 
physically  unable  to  endure  the  confinement,  and  that  he  cauuot 
i-victire  bail,  or  the  necessary  sureties  iu  a  bond  for  tie  jail 
liberties,  as  the  case  requires,  the  court,  or  justice  thereof,  may, 
in  its  or  his  discretion,  by  order,  direct  the  sheriff  to  release  him 
from  custody.  The  sheriff  must  obey  such  an  order.  After  »och 
a  release  from  an  execution  aj?ainst  the  i)erson,  another  execution, 
ai?ain«t  the  person  of  the  judgment  debtor,  cannot  be  issued  up<»u 
the  judgment;  but  the  jiiidgment  creditor  may  enforce  the  judie> 
ment  against  property,  as  if  the  execution,  from  which  the  judg- 
111  pnt  debtor  was  released,  had  been  returned  withouc  his  being 
taken.  • 

Sec  L.  1875,  ch.  479,  part  of  S  10. 

§  3164.  Money;  hoiiT  paid  Into  the  conrt. 

Money  paid  into  the  court,  pursuant  to  any  provi.sion  of  this 
act,  must,  unless  the  court  otherwise  directs,  be  paid  directly  to 
the  chamberlain  of  the  city  of  New-York,  to  the  credit  of  the 
cause  in  which  it  is  paid. 

S  ;il64a.   [Added,  1006.]      Fees  of  clerk  of  New  York  city 
court. 

The  clerk  of  the  city  court  of  the  city  of  New  York  is  entitled 
to  receive  for  the  use  of  the  city  of  New  York,  for  the  services 
performed  by  him  the  following  fees  and  none  other:  For  fihng 
a  note  of  issue  for  the  general  or  equity  calendar,  three  dollars; 
for  entering  final  judgment  in  an  action,  including  the  filing  of 
the  judgment  roll,  fifty  cents;  and  ten  cents  in  addition  for  each 
folio  exceeding  ten,  contained  in  said  judgment.  For  filing  and 
exitering  an  order  directing  the  change  or  name,  one  dollar  for 
each  name  so  changed.  For  entering  any  other  order  or  au  inter^ 
locutory  judgment,  ten  cents  for  each  folio  exceeding  five.  For 
a  certifiod  or  other  copy  of  an  order,  record,  or  other  paper, 
entered  or  filed  iu  his  office,  five  cents  for  each  folio.  For  filing 
and  entering  a  certificate  of  sntisfjiction,  of  a  judgment  twenty- 
five  cents  and  for  certifying  a  copy  thereof  twelve  cents.  For 
filing  and  entering  an  assignment  of  a  judgment  twenty-five 
cents,  and  for  certifying  a  copy  thereof  twelve  cents.  For  filinp 
and  entering  a  release  of  a  judgment  twenty-five  cents,  and  for 
certifying  a  copy  thereof  twelve  cents.  For  certifying  a  tran- 
scrii)t  of  the  docket  of  a  judgment  twelve  cents.  For  an  extract 
of  the  minutes  of  a  trial  ten  cents.  For  attesting  the  correctnes^ 
of  the  copy  of  any  paper  or  record  on  file  in  his  office,  ten  cents 
for  each  folio.  For  a  certificate  other  than  herein  described, 
twenty-five  cents.  For  making  and  certifying  a  search  for  any 
paper  or  record,  one  dollar.  For  comparing  and  certifying  the 
printed  papers  on  appeal  from  an  order  or  judgment  taken  as 
prescribed  in  article  fourth  of  title  first  of  chapter  twenty  of  this 
act,  one  cent  per  folio  thereof.  Rut  where  the  attorneys  for  all 
the  parties  interested,  other  than  parties  in  default  or  against 
whom  a  judgment  or  a  final  order  has  been  taken,  and  is  not 
appealed  from,  stipuhite  in  writing  that  a  paper  is  a  copy  of  any 
paper  whereof  a  certified  copy  is  required  by  any  provisions  of 
this  act,  the  stii)ulation  takes  the  place  of  a  certificate,  as  to  the 
parties  so  stipulating,  and  the  clerk  is  not  required  to  certify  the 
same,  or  entitled  to  any  fees  thorofor.  And  the  paper  so  proved 
by  stipulation  shall  be  received  by  the  clerks  of  all  the  courts 
and  by  the  courts  and  shall  bo  used  or  filed  with  the  same  force 
and  ofToct  ps  if  certified  by  a  clerk  of  the  court. 
Added  !•.  1006,  ch.  273.    In  pffwt  Apr.   19,  1006. 
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ARTICLE  SECOND. 

f^rovisions  exclusiveiy  applicable  to  the  proceedings^  other  than 

appeals^  in  an  ordinary  action. 

Sec.  3166.  SnmmoDB. 

3166.  Time    for   serTlce  of   pleadings,    etc. 

3167.  EDforcement  of  certain  Judgments  in  faror  of  working  women. 

8168.  Time  for  non-acceptance  and  joatlflcatlon  of  tmll,  etc. 

8169.  Proof  necessary  to  obtain  warrant  of  attachment. 

8170.  Service  of  summons  without  the  city,  or  by  publication. 
3171.  Commission   to   take   testimony. 

8172.  Court  may  refer  question  arising  npon  a  motion. 

8173.  Time   for   filing   decision    upon    a    trial   by    the    court.    Id.;    wh«D 

sufficient. 

8174.  Counterclaims. 

3175.  Perishable   property   may  be  sold. 

3176    Portion   of  rerdict,   etc.,    may  be   remitted. 

S   BIOS.  SummoitB. 

The  sammons,  in  an  action  brought  in  the  court,  must  state  that 
the  time^  within  which  the  defendant  must  serve  a  copy  of  his 
answer,  is  six  days  after  the  service  thereof,  exclusive  of  the  day 
of  service;  except  in  one  of  the  following  cases: 

1.  A  justice  of  the  court  may,  upon  satisfactory  proof,  by 
affidavit,  that  either  the  plaintiff  or  the  defendant  resides 
without  the  city  of  New- York;  or,  where  there  are  two  or 
more  plaintiffs,  or  two  or  more  defendants,  that  all  the 
plaintiffs  or  all  the  defendants  reside  without  that  city, 
direct,  by  an  order,  that  the  defendant  be  summoned  to 
answer  within  a  shorter  time,  specified  therein,  not  less  than  two 
days  after  the  service  of  the  summons,  exclusive  of  the  day  of 
service;  whereupon  the  summons  must  correspond  to  the  order. 
The  order  must  be  indorsed  upon  or  annexed  to  the  summons; 
and  a  copy  thereof  must  be  delivered  with  a  copy  of  the  sum- 
mons. The  justice  may,  in  his  discretion,  ns  a  condition  of  grant- 
ing the  order,  require  the  plaintiff  to  give  an  undertaking,  with 
one  or  more  sureties,  to  the  effect  that  the  plaintiff  will  pay  any 
judgment  which  may  be  rendered  against  him  in  the  action,  not 
exceeding  a  sum  specified  in  the  undertaking,  which  must  be  at 
least  two  hundred  dollars. 

2.  Where  an  order,  directing  service  of  the  summons  without 
the  city  of  New- York,  or  by  publication,  is  granted,  the  summons 
must  state  that  the  time,  within  which  the  defendant  must  serve 
a  copy  of  his  answer,  is  ten  days  after  service  thereof,  exclusive 
of  the  day  of  service.  If  a  summons,  requirinc:  the  defendant  to 
answer  within  a  shorter  time,  hns  been  issued,  ns  prescribed  in 
this  section,  before  an  order  specified  in  this  subdivlRlon  is  grnntpd, 
the  justice  granting  such  an  order  may  direct  that  the  summons 
be  amended  accordingly,  and  thereupon  the  summons  published, 
or  served  without  the  city,  pursuant  to  the  order,  must  correctly 
state  the  time. 

li.  1872,  cb.   20.   S  <>:  L-   1<^74.   ch.  545.   {  1. 

I  3160.  Time  for  service  of  pleadinflTB*  ete. 

The  time,  within  which  a  defendant  In  a  rase  specified  in  sec- 
tion 475>  of  this  net  must  demand  a  copy  of  the  complaint,  and  the 
time  within  which  the  plaintiff  must  serve  the  same,  after  n  de- 
mand thereof,  as  prescribed  in  that  section,  and  the  time,  within 
wh!ch  a  copy  of  a  pleading,  subsequent  to  the  complaint,  must  be 
served,  after  the  service  of  a  copy  of  the  prtH'ediiig  pleading,  is  tlir 
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same  number  of  days,  as  stated  in  the  summons,  within  which 
the  defendant  is  required  to  serve  a  copy  of  his  answer,  after 
service  of  the  summons.  But,  except  as  otherwise  prescribed  in 
section  31S5  of  this  act,  a  defendant,  arrested  before  answer,  has 
ten  days  after  the  arrest,  within  which  to  demand  a  copy  of  the 
complaint  or  to  serve  a  copy  of  his  answer,  as  the  oase  requires; 
and  judgment  must  be  stayed  accordingly. 

I  3167.  [Repealed  by  L.  1907,  ch.  707.1 

I  8108.  Time  for  non-aeceptanee  and  Jtistlfleatlon  •£  %■!!, 
•to.  > 

The  time  for  taking  certain  proceedings,  in  an  action  brought  in 
the  court,  is  as  follows: 

1.  Service  of  notice  of  non-acceptance  of  bail,  within  five  days 
after  the  delivery,  to  the  plaintiff's  attorney,  of  certified  copies  of 
the  order  of  arrest,  return,  and  undertaking,  as  prescribed  in  &(>«• 
tion  577  of  this  act. 

2.  Service  of  notice  of  justification  of  the  bail,  within  five*  days 
after  service  of  the  notice  specified  in  subdivision  first  of  tlus 
section. 

3.  Service  of  notice  of  exception  to  the  sureties,  in  an  under- 
taking given  by  the  plaintiff,  as  security  for  the  defendant's  cosii 
within  two  days  after  service,  upon  the  defendant's  attorney,  of  a 
written  notice  of  the  filing  thereof;  and  service  of  notice  of  the 
justification  of  the  same,  or  new  sureties,  within  two  days  after 
service  of  the  notice  of  exception. 

li.  1975,  ch.  479,  f|  16  and  17;  aI«o,   |  SI.  soInI.  9. 

I  8ie9«  [Am'd,  1889.]  Proof  meceBBary  to  obtain  warrant 
•f  attaebmeiit. 

In  order  to  entitle  the  plaintiff  to  a  warrant  of  attachment 
against  property,  he  must  show  by  affidavit,  to  the  satisfaetiou 
of  the  justice  granting  it,  that  a  sufficient  cause  of  uctiuu  exist^ 
against  the  defendant,  to  recover  damages  for  one  or  more  causes 
specified  in  section  six  hundred  and  thirty-five  of  this  act,  to  an 
amount  stated  in  the  affidavit,  which,  if  the  action  is  to  recorer 
damages  for  breach  of  contract,  must  be  stated  over  and  above 
ail  counterclaims  known  to  the  plaintiff;  and  also  that  the  ease 
is  within  one  of  the  following  subdivisions: 

1.  That  the  defendant  is  a  foreign  corporation,  or  being  a 
natural  person  is  not  a  resident  of  the  State. 

2.  That  the  defendant,  being  an  adult  and  a  resident  of  the 
borough  of  Manhattan  in  the  city  of  New  York,  has  departed 
from  the  State,  with  intent  to  defraud  his  creditors,  or  to  avoid 
service  of  the  sunoimons,  or  keeps  himself  concealed  therein,  with 
like  intent;  or  tliat,  after  proper  and  diligent  effort  to  ascertain 
the  place  of  the  sojourn  of  such  a  resident  adult  defendant,  the 
•ame  cannot  be  ascertained. 

3w  That  the  defendant,  being  an  adult,  has  removed,  or  is  about 
to  remove,  property  from  the  State,  with  intent  to  defraud  hit 
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creditors,  or  that  he  has  assigned,  disposed  of,  or  secreted,  or  \s 
about  to  assign,  dispose  of,  or  secrete  property,  with  the  like 
Intent. 

4.  That  the  defendant,  being  an  adult  and  a  resident  of  that 
borough  has  been  continuously  without  the  United  States  more 
than  six  months  next  before  the  granting  of  the  warrant,  and  has 
not  made  a  designation  of  a  person  upon  whom  to  serye  a  snm- 
monfi  in  his  behalf,  as  prescribed  ux  section  four  hundred  and 
thirty  of  this  act;  or  a' designation  so  made  no  longer  remains  in 
force. 

SeeL.  1881,cb.800,tt88,84and47;  L.  18»,  ch.  629 ;  see,  alBO.  L.  1876.  ch.  136 ;  L.  1899^ 
eh.  ase.    In  effect  Sept.  1.1899. 

I  8170.  Service  of  flvnimons  -v^ltbont  the  oity,  or  bx  p«b* 
licattoii. 

An  order,  directing  the  sorrico  *of  a  summons,  either  without 
the  city  of  New-York,  or  by  publication,  may  be  granted  by  the 
court,  or  by  a  justice  thereof;  but  only  in  a  case,  where  a  war- 
rant of  attachment  has  been  issued,  as  prescribed  in  the  last 
section,  and  personal  service  of  thc'  summons  cannot  be  made, 
with  due  diligence,  within  that  city.  The  plaintiff,  when  he  ap- 
plies for  such  an  order,  must  show  by  affidavit,  to  the  satisfaction 
of  the  court  or  justice,  that  the  case  is  within  this  section.  Where 
an  order  is  granted,  as  prescribed  in  this  section,  service  of  the 
summons  without  that  city  may  be  made,  as  directed  in  the 
order,  either  within  or  without  the  State.  Sections  440  to  445, 
both  inclusive,  and  sections  638,  707,  and  708  of  this  act  apply 
to  the  service  or  publication,  pursuant  to  such  an  order,  and  to 
the  proceedings  relating  to  the  same,  and  subsequent  thereto; 
substituting  the  words,  **  the  city  of  New- York  ",  in  place  of  the 
words.  "  the  State "  wherever  the  latter  words  occur.  If  the 
defendant  is  a  resident  of  the  city  of  New-York,  the  order  must 
also  direct  that  a  copy  of  the  summons,  complaint,  and  order  be 
left  at  his  residence,  specifying  it,  with  a  person  of  suitable  age 
and  discretion,  if,  upon  reasonable  application,  admittance  can 
be  obtained,  and  such  a  person  found  who  will  receive  it;  or,  if 
admittance  cannot  be  so  obtained,  nor  such  a  person  found,  by 
affixing  the  same  to  the  outer  door  of  the  residence  so  specified. 

li.  1874.  ch.  545,   $  3.    See.   Also,   §  438,  Bubd.   S,  ante. 

I  3171.  Coxnmlsaion  to  take  testlmonT. 

The  Application,  to  the  court,  of  article  second  of  title  third 
of  chapter  ninth  of  this  act,  is  subject  to  the  following  qualifica- 
tions: 

1.  The  words,  "the  city  and  county  of  New- York,  or  either 
of  the  counties  of  Richmond,  Kings,  Queens,  or  Westchester", 
must  be  regarded  as  substituted,  in  place  of  the  words,  "  the 
State ",  wherever  those  words  are  used  in  that  article,  with 
respect  to  the  locality  of  a  witness. 

2.  Interrogatories,  framed  pursuant  to  that  article,  can  be  set- 
tled only  by  a  justice   of  the  court. 

3.  A  commission,  or  order  to  take  depositions,  issued  or  granted, 
pursnnnt  to  that  article,  may  be  executed  either  within  or  with* 
out  the  State. 

L.  1852.  ch.  389.  8  8-    See  ante,  |  887. 
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S  3172.  Conrt  maT  refer  Quention  ariainc  upon  a  mottom. 

The  court  may.  of  its  own  motion,  or  upon  the  apolication  of 
either  party,  witnout  the  consent  of  the  other,  by  order,  dircHJt 
a  reference,  to  determine  and  report  upon  a  questiou  of  fact* 
arising  upon  a  motion,  in  any  stage  of  an  action. 

L.  1876.  ch.  479,  f  66.    See  ante,  f  887. 

S  3178.  Time  for  lllinflr  declMion  upon  a  trial  by  the  comrt. 
Id.)  wl&eii  siiffioieiit. 

The  time  within  which  the  decision  of  the  court  must  be  filed, 
in  a  case  specified  in  section  1010  of  this  act,  is  ten  days  after 
the  cause  is  finally  submitted.  The  decision  of  the  court,  in  a 
case  specified  in  section  1022  of  this  act,  is  sufiicient  if  it  directs 
the  judgment  to  be  entered  thereupon;  but,  if  so  required  by  a 
party  appealing,  the  justice  by  whom  tne  decision  was  made, 
must,  within  ten  days  after  the  appeal  is  perfected,  and  notice 
thereof  and  of  the  requirement  is  given  to  him,  make,  and  file 
with  the  clerk,  a  soecial  decision,  stating  separately  the  facts 
found,  and  the  conclusions  of  law, 

li.    1872,    ch.    629,    (   4. 

I  8174.   Coanterolaliiiii. 

A  counterclaim,  specified  in  BubdiTision  second  of  section  501 
of  this  act,  cannot  be  interposed,  in  an  action  brought  in  the 
court,  unless  it  is  of  such  a  nature,  that  the  court  has  jurisdictloa 
of  an  action  founded  thereupon;  except  that,  in  an  action  brought 
by  an  executor  or  adniinistnitor,  any  counterclaim  may  be  inter- 
posed, which  could  be  interposed,  in  a  like  action,  brought  in  thd 
supreme  court.  A  counterclaim  may  be  interposed,  in  an  action 
brought  in  the  court,  without  respect  to  the  amount  thereof; 
and  judgment  thereupon,  in  favor  of  the  defendant,  may  be 
rendered  for  any  sum. 

i  8175.  Perishable  property  may  be  sold. 

Where  perishable  property  hos  been  levied  upon,  by  virtue  of 
an  execution  or  warrant  of  nttiichmout,  the  court  may,  upon  the 
application  of  the  officer  making  the  levy,  by  order,  direct  the 
sale  thereof,  nt  8uch  a  time,  nnd  u[>on  such  a  notice,  as  it  deems 
proper;  and  thereupon  the  property  must  bo  sold  accordingly. 

L.   1874.   ch.  645.    $  6. 

§  3176.  Portion  of  verdict,  etc.,  may  be  remitted. 

A  pnrty  to  whom  a  sum  is  awarded,  ui)on  a  trial,  an  assess- 
ment of  damages,  or  the  execution  of  a  reference  or  writ  of  in- 
quiry, may  remit  any  portion  thereof,  and  take  judgment  for  the 
■residue. 

.lee  L.   1867,   ch.  844.    |  49. 
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ARTICLES  THIRD. 

Provisions  exclusively  applicable  to  the  proceedings,  other  than 

appeals f  tn  certain  marine  causes. 

See.  3177.  Arrest  in  certaih   marine  caiues.    Ck>art  uay  regolato   by  gsaeml 
rules. 

8178.  Id.;  contents  of  order  of  arrest. 

8179.  Id.;  proceedings  on  arrest. 

3180,  3181.  Id.;   ball  or  deposit  before  return. 

3182.  Id.;   ball  or  deposit  after  return. 

8183.  Id.;  when  and  how  defendant  to  remain  in  euitedj. 

3184.  Id.;  return  of  summons,   etc. 

8185.  Id.;   proceedings   after  return. 

3186.  Id.:  trial. 

3187.  Ordinary  action  may  be  brought  for  like  cause. 

§  8177.  Arrest  In  certain  marine  oanses.  Oonrt  maT  reBii» 
late  by  greneral  rules. 

In  an  action  specified  in  subdivision  second  of  section  317  of  thia 
act,  the  plaintiff  may  apply  for  an  order  of  arrest,  to  accompany 
the  summons,  in  the  form  and  to  the  effect  specified  in  the  next 
section.  If  such  an  order  is  granted,  the  proceedings  in  the  actioN 
must  be  conducted  as  prescribed  in  this  article.  The  justices  of 
the  court,  or  a  majority  of  them,  may,  from  time  to  time,  by  one 
or  more  general  rules,  attested  by  the  hands  of  the  justices 
making  the  same,  and  filed  with  the  clerk,  regulate  the  manner 
in  which  an  application  for  such  an  order  may  be  made<,  and  thr 
cases  in  which  an  undertaking  may  be  dispensed  with.  Until 
regulations  are  so  established,  the  justice  to  whom  the  applica- 
tion is  made,  may,  in  his  discretion,  require  or  dispense  with  an 
undertaking  thereupon. 

See  L.  1872,  ch.  629,  part  of  S  6. 

I  3178.  Id.)  eontents  of  order  of  arrest* 

The  order  of  arrest,  granted  as  prescribed  in  the  last  section^ 
must  require  the  sheriff  to  arrest  the  defendant,  and  to  bring 
him  forthwith  before  the  court,  at  the  chambers  thereof;  or  if, 
when  he  is  arrested,  the  court  is  not  in  session  at  chambers,  to 
hold  him  to  bail,  in  a  sum  specified  in  the  order,  for  his  personal 
attendance  at  the  opening  of  the  court,  on  the  next  day  there- 
after, when  it  is  in  session  at  the  chambers  thereof.  The  order 
must  also  direct  that  the  defendant  be  summoned  to  answer  the 
complaint  in  the  action  forthwith.  Thereupon  the  summons  must 
conform  to  the  order. 

See  R.  L.  1813.  383-389.  S§  110,  111,  118,  119,  120.  121,  123,  124,  127-18U: 
also.   L.  1872.  ch.  629.  S  B- 

i  3170.  Id.}  proeeedlnflTs  on  arrest. 

The  sheriff,  upon  arresting  the  defendant,  by  virtue  of  such  an 
order  must,  at  the  same  time,  serve  upon  him  the  summons;  and 
also  a  copy  of  the  order  of  arrest,  and  of  the  papers,  upon  which 
it  was  granted.  He  must  forthwith  bring  the  defendant  before 
the  court,  at  the  chambers  thereof;  if  the  court  is  then  in  ses- 
sion at  chambers;  otherwise,  unless  bail  is  given,  as  prescribed 
in  the  next  section,  he  must  take  the  defendant  to  the  jail  of  the 
city  and  county  of  New- York,  for  the  confinement  of  prisoners 
in  dvil  causes.  The  keeper  thereof  must  confine  the  defendant 
therein.  On  the  next  day  thereafter,  when  the  court  is  in  session 
at  chambers,  the  sheriff  must  take  the  defendant  from  the  jalL 
and  bring  him  before  the  court 
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S  3180.  Id.;  ball  or  deposit  before  return. 

The  defendant  may  give  bail,  by  delivering  to  the  sheriff  a  writ- 
ten undertaking  to  the  plaintiff,  in  the  sum  specified  in  the  order 
Df  arrest,  executed  by  one  or  more  sureties,  to  the  effect  that  the 
defendant  will  attend  in  person  at  the  opening  of  the  court,  at 
the  chambers  thereof,  on  the  next  day  thereafter  when  it  is 
there  in  session;  or  he  may  deposit  with  the  sheriff  the  sum 
specified  in  the  order  of  arrest.  In  either  case,  the  sheriff  must 
forthwith  release  him  from  custody. 

§  8181.  Tke  imiite. 

Where  bail  is  given,  as  prescribed  in  the  last  section,  the  officer 
taking  the  acknowkdgii.cnt  of  the  undertaking  must,  if  the  sher- 
iff so  requires,  examine  under  oath,  to  a  reasonable  extent,  the 
persons  offering  to  become  bail,  concerning  their  property  and 
their  circumstances.  The  defendant  may  give  bail,  or  make  the 
deposit,  immediately  upon  his  arrest,  at  any  hour  of  the  day  or 
night;  and  he  must  have  reasonable  opportunity  to  seek  for  and 
to  procure  bail,  before  being  committed  to  jail.  Where  a  deposit 
is  made,  the  money  deposited  must,  before  the  expiration  of  the 
next  day  thereafter,  not  being  Sunday  or  a  public  holiday,  b6 
paid,  by  the  sheriff,  into  court,  to  the  credit  of  the  action,  as 
prescribed  in  section  31G4  of  this  act. 

S  8182.  Id.)  ball  or  depONlt  after  return. 

At  any  time  after  the  return  of  the  sheriff,  and  before  final 
judgment,  a  justice  of  the  court  may  admit  a  defendant  in  cus- 
tody to  bail,  or  allow  him  to  make  a  deposit;  and  may  direct  his 
release,  upon  his  giving  bail,  or  making  the  deposit  accordingly. 
The  sum  to  be  deiwsited,  or  the  sum  specified  in  the  undertaking 
of  the  bail,  must  be  fixed,  and  the  sureties  in  the  undertakinjf 
must  be  approved,  by  the  justice:  who  must  be  satisfied,  by  their 
examination,  or  by  other  proof,  respecting  their  sufficiency.  The 
undertaking  must  be  to  the  effect  that  the  defendant  will,  at  all 
times,  render  himself  amenable  to  any  mandate  which  may  be 
issued,  to  enforce  a  final  judgment  against  him  in  the  action. 
Article  fourth  of  title  first  of  chapter  seventh  of  this  act,  applies, 
where  bail  is  given  as  prescribed  in  this  or  the  last  section. 

{  8183.  Id.;  fvben  and  hoir  defendant  to  remain  in 
custody. 

Unless  bail  is  given,  or  a  deposit  is  made,  as  prescribed  in  the 
last  three  sections,  the  defendant  must  remain  in  the  jail  by 
virtue  of  the  order  of  arrest,  until  final  judgment  in  the  action; 
and,  if  the  judgment  i^  ntrainst  the  defendant,  until  the  return 
of  an  execution  against  property,  issued  thereupon.  But  the 
court  must  direct  him  to  be  tirought  into  court,  at  the  time  of 
the  trial:  and  it  may,  in  its  discretion,  direct  him  to  be  brought 
into  court  at  any  other  time.  In  either  case,  he  must  be  taken 
from  the  jail,  and  brought  into  court  accordingly. 

I  3184.  Id.)  retarn  of  anmnions,  etc. 

The  sheriff,  after  serving  the  summons  and  executing  the 
order  of  arrest,  must  make  a  full  return  of  his  proceedings,  there- 
upon, to  the  court  at  chambers.  The  return  must  be  made  forth- 
with, unless  the  court  is  not  then  in  session  at  chambers:  in 
which  case,  it  must  be  made  immediately  after  the  opening  of 
the  court,  on  the  first  day  thereafter,  when  it  Ib  there  in  eession. 
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l€  -tlie  defendant  has  given  bail,  the  undertaking  o£  the  bail  must 
be  returned,  to  be  delivered  to  the  plaintiff  when  the  court  so 
directs. 

§   3188.  Id.  I  proceedlnar*  after  return. 

Unless  both  parties  sooner  appear,  the  court  must  waft  one 

lioiir  after  the  return;  or,  if  the  defendant  has  given  bail,  one 

hour  after  the  opening  of  the  court.    As  soon  after  the  parties 

niTpear,  or  after  the  expiration  of  the  hour,  as  the  business  upon 

^wliich  the  court  is  then  engaged  will  permit,  the  court  must  tulie 

up   the  cause.    If  the  plaintiff  does  not  then  appear,  a  judgment 

dismissing  the  complaint,  with  costs, 'must  be  rendered.    If  the 

defendant   does   not   then    attend   in   person,    the   plaintiff   must 

til  en  make  his  complaint,  and   the  defendant's  default  must  be 

entered.    If  the  plaintiff  appears  and  the  defendant  attends  in 

person,   the  pleadings   must  then  be  made,   and   issue  must  be 

joined.     The  pleadings  may  be  oral  or  written;  if  they  are  oral, 

tlie  clerk  must  enter  the  substance  thereof  in  the  minutes.    If 

either  party  desires  a  trial  by  a  jury,  he  must  demand  the  same, 

at  the  time  of  the  joinder  of  issue;  otherwise  the  issuo  must  be 

tried  by  the  court,  without  a  jury. 

S  8186.  Id.  J  trial. 

Where  a  trial  by  jury  is  duly  demanded,  the  court  at  cham« 
bers  must  direct  the  issue  to  be  tried,  at  a  trial  term,  upon 
such  notice  as  it  deems  proper,  or  without  notice;  it  may  alsc 
direct  that  the  action  have  a  preference  ujion  the  day  calendar, 
either  generally  or  for  a  particular  day;  and  it  may  give  such 
direction  as  it  deems  proper,  with  respect  to  filing  a  note  of  issue. 
Where  a  trial  by  jury  is  not  duly  demanded,  or  whert  the  de- 
fpndant  is  in  default,  the  evidence  must  then,  or  at  such  subse- 
quent time,  either  at  chambers  or  at  a  trial  term  or  special  term, 
as  the  court  at  chambers  appoints,  be  given;  and  thereupon  final 
judgn^ent  n^rst  bo  rendered.  But  the  issue  must  be  appointed  to 
be  tried,  within  pIx  days  after  the  joinder  thereof,  unless  bofh 
parties  assent  to  a  longer  time;  or  a  trial  by  jury  is  demanded, 
and  there  is  no  tcn-m  of  the  court,  at  which  it  can  be  had,  within 
that  time.  The  tri«l  ennnot  be  ad.ionrned,  without  the  consent 
of  both  parties,  beyond  three  calendar  months  from  the  joinder 
of  issue. 

I  3187.  Ordinary  action  may  be  bronfflit  for  like  canse. 

This  article  does  not  prevent  the  plaintiff  from  commencing, 
and  conducting  in  the  ordinary  manner  uii  action,  for  a  cause 
specified  in  subdivision  second  of  section  317  of  this  act. 
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article:  fourth. 

Appeals. 

(Amended,  1002.) 

Bee.  3188.  Appeal  from  a  Judgmont. 
3189.  Idem;  from  an  order. 
3100.  Time  to  appeal  and  proceedings  thereupon. 

3191.  Appeal    to   appellate    division   of    the   supreme   court   and    In    irliat 

cases. 

3192.  Idem;   proceedings  regulated. 

3193.  Idem;  within  what  time. 

3104.  Idem;  determination  upon  appeal,    how  enforced.  Ideqi;  vberv  d.-* 
rrli'i  w»f  oroper:#  granted. 

§  3188.    [Am'd,  1895,  1002.]    Appeal  from  a  Judflrment. 

An  appeal,  to  the  supreme  court  may  be  taken  from  a  final  or 
interlocutory  judgment  rendered  in  the  city  court  of  tho  city  of 
New  York  in  a  case  where  an  appeal  may  be  taken  to  tho  appel- 
late division  of  the  supreme  court  from  a  final  or  interlocutorr 
judp:ment  rendered  in  the  supreme  court  as  prescribed  in  Boctioi. 
thirteen  hundred  and  forty-six  and  section  thirteen  hundred  and 
forty-nine  of  this  act. 

L.  1853.  ch.  617,  «  5;  L.  1872.  ch.  629,  H  0  and  11;  L.  1895.  ch.  046;   L..   I!¥i2, 
ch.  5li.    In  effect  Sept.   1,  1002. 

!  3180.    [Am'dy  1895,  1902.]    Idemi  from  am  order. 

An  appeal  to  the  supreme  court  may  also  be  taken  from  an 
interlocutory  judgment  rendered,  or  an  order  made  at  chamb<»rs. 
or  at  a  six^cial  term  or  a  trial  term  of  said  city  court,  or  from  an 
order  made  by  a  judge  thereof  out  of  court,  in  a  case  where  an 
appeal  may  bo  taken  to  tho  appellate  division  of  the  supreme 
court  from  an  interlocutory  judgment  rendered,  or  an  order  made. 
in  like  .manner,  as  prescribed  in  sections  thirteen  hundred  an«' 
forty-seven,  thirteen  hundred  and  forty-eight  and  thirteen  hun- 
dred and  forty-nine  of  this  act.  Upon  such  an  appeal  the  supreme 
court  shall  have  full  power  to  review  any  exercise  of  discretion 
by  the  court  or  judge  below. 

L.   1872.  ch.   620,   f9  0  and  10;  L.  1806,  ch.  946;  L.   1902.  ch.  615.    In  effect 
Sept.  1,  1002. 

i   3100.    [Am'd,   1002.]     Time   to   appeal  and  proeeedlnv* 
tliereiipon. 

An  appeal,  authorized  by  either  of  the  last  tw^o  sections,  ma>t 
b(.  taken  within  ten  days  after  service  of  a  copy  of  the  judjoncitt 
or  order  ai)peale(l  from,  and  a  written  notice  of  the  date  of  the 
entry  thereof.  In  every  other  respect,  titles  first,  third  and  fourth 
of  chapter  twelfth  of  this  act,  so  far  as  the  same  are  applicable 
thereto,  apply  to  and  govern  an  appeal,  taken  as  prescribed  in 
eitii  .'r  of  the  last  two  sections. 

U  1002,  ch.  515.     In   effect  Sept.  1,  1002. 

S  3101.  [AiriM.  180R,  1002.1  Appeal  to  the  appellate 
divtfiion    of   the    Mapreme   court;   in    ivhat   caHeN. 

An  appeal  to  the  appellate  division  of  the  .supreme  court  \n  the 
first  judicial  department  may  be  taken  from  the  judgment  or 
order  entered  upon  the  determination  of  an  appeal  taken  as  pre- 
scribed in  section  thirty -one  hundred  and  eighty  ^eight  and  thirty* 
one   hundred   and  eighty-nine  of  this  act,   provided  such   appeal 


<-.  llfK  1. 1,  a.  4  CITY  COURT  OF  N.  Y.  |§  3192-9r» 

Ik*  allowed  by  order  made  at  the  term  at  which,  such  appeal  was 
determined  or  at  the  term  next  after  judgment  is  entered  upon 
su<*h  determination  and  provided  further  that,  where  such  appeal 
is  from  an  order  granting  a  new  trial  upon  a  case  or  exceptions, 
the  appellant  must,  with  his  application  for  leave  to  appeal,  file 
an  assent  on  his  part  that,  if  the  order  is  affirmed,  judgment 
absolute  may  be  rendered  against  him. 

Co.   Proo..   S  352;  L.   1874,   ch.  545,  8  0;  L-   1805,  ch.   946;   L.   1002,  ch.  615. 
In   eff»»ct  Sept.  1,  1002. 

S  8192.  f  Am'cl,  1002.]    Practice  and  prooeedinKM  on  appeal 
to  appellate  dlvlnion  of  Mnpreme  court. 

Titles  first,  third  and  fourth  of  chapter  twelve  of  this  act,  so 
far  as  the  same  are  applicable  thereto,  apply  to  and  govern  an 
appeal,  taken  as  prescribed  in  the  last  section,  except  as  otherwise 
expressly  prescribed  in  the  next  two  sections. 
St'o  L.  1874,  ch.  546,  |  0;  L.  1002,  ch.  616.   In  effect  Sept.  1,  1002. 

S  3193.    [Am*d,  1895,  1902.]    Idenii  wltUin  wbat  time  taken. 

An  appeal,  authorized  by  section  thirty-one  hundred  and  ninety- 
one  of  this  act,  must  be  taken  within  twenty  days  after  the  ser- 
vice of  a  copy  of  the  order  allowing  such  appeal  and  a  written 
notice  of  the  date  of  the  entry  thereof. 
L.   1805.  ch.  046;  L.  1002,  ch.  616.    In  effect  Sept.   1,  1002. 

13194.  [Am'd,  1902.)  Idenai  determination  npon  appeal, 
koitr  enforced,  idem}  -where  ne^w  trial  Tvaii  properly 
irranted. 

The  judgment  or  order  of  the  appellate  court  must  be  remitted 
to  the  court  below,  to  be  enforced  according  to  law.  Upon  an 
nppeal  from  an  crder  granting  a  new  trial,  on  a  case  or  excep- 
t'.ons.  if  the  appellate  court  determines  that  no  error  was  com- 
miticd  in  granting  the  new  trial,  it  must  render  judgment  abso- 
lute upon  the  right  of  the  appellant:  and  thoreunon  an  assessment 
oi'  ("nnmgrs.  or  any  other  proceedings,  requiR»le  to  render  the 
vv^TTnoi^f  effectual,  may  be  had  in  the  city  court  of  the  city  of 
NcMv  York. 

T     inn'>    fb.  616.    In  effect,  Sept.  1,  1002. 

f  8194-a.  [Added*  1904.1  Appeal*  front  the  city  court  or 
the  city  3f  iVetv  York. 

Where,  on  an  appeal  from  a  judgment  or  order  taken  as  pre- 
scribed in  article  fourth  of  title  tirst  of  chapter  twenty  of  this 
act,  a  party  shall  present  to  the  clerk  a  printed  copy  of  the  jiidi;- 
ment  roll  or  order  appealed  from,  it  shall  be  the  duty  of  tho 
clerk,  as  required,  to  compare  and  certify  the  same,  for  which 
service  the  clerk  must  receive,  for  the  use  of  the  city  of  Now 
York  a  fee  at  the  rate  of  one  cent  per  folio.  Where  the  attor- 
neys for  all  the  parties  interested,  other  than  parties  in  default, 
or  against  whom  a  judgment  or  a  final  order  has  been  taken, 
and  is  not  appealed  from,  stipulate  in  writing  that  a  paper  is  a 
copy  of  any  paper  whereof  a  certified  copy  is  required  by  any 
provisions  of  this  act,  the  stipulation  takes  the  place  of  a  certifi- 
cate, as  to  the  parties  so  stipulating,  and  the  clerk  is  not  required 
to  certify  the  same,  or  entitled  to  any  fees  therefor.  And  the 
paper  so  provtd  by  stipulation  shall  be  received  by  the  clerks  of 
all  the  courts  and  by  the  courts  and  shall  be  used  or  filed  with 
the  same  force  and  effect  as  if  certified  by  a  clerk  of  the  court. 

L.  1904,  ch.  43iX    In  effect  Sept.  1.  1!)04. 

S  3195.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.] 
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g§  3196-8200  MAYORS  AND  c  20. t, 

TITLE  II. 

The  mayor's  court  of  the  city  of  Hudson,  and  the  recorders' 
courts  of  the  cities  of  X)tica  and  Oswego. 

[Mayor's  Court  of  6iry  of  Hudson  snners^ded  hv  City  Court 
of  the  City  of  Hudson  by  L.  1895,  ch.  751,  §§  127-142.1 

Sec.  tits.  Clyll   jniitdlctlon   prescribed. 

8197.  Certain  pending  actions,  etc..  transferred  to  supreme  coort. 
3198.  I<r;:   certain  papers,   etc.,  to  be  traosmltted   w  county  deck. 
3190.  Power  of  snpreme  court,  in  actlono.   etc..  so  translerretf. 

3200.  Proceedings   in  case  of  Judge's  disabiilij. 

3201.  Service  of   subpoenas. 

3202.  Effect  of  this  title   limited. 

I  8100.  Civil  Jnrlndlctlon  prencrlbed. 

The  civil  jurisdiction  of  the  mayor's  court  of  the  city  of 
Hudson,  the  recorder's  court  of  the  city  of  Utica,  and  the  re- 
corder's court  of  the  city  of  'Oswego,  cxteuds  only  to  an  action 
whereof  jurisdiction  is  expressly  conferred  upon  the  court,  by  s 
provision  of  a  statute  incorporating,  or  otherwise  specially  re- 
lating to  the  government  of,  the  city  wherein  the  court  is  located. 

Go.   Proc.,    f  33. 


I  SIO?.  Certain  peMdingr  actiona,  etc.,  transferred  to 
preme  conrt. 

Every  civil  action,  now  pending  In  either  of  those  courts,  other 
than  an  action  specified  in  the  last  section,  is  hereby  transferred 
to  the  supreme  court;  and  the  subsequent  proceedings  therein, 
before  and  after  the  judgment,  must  be  the  same,  as  if  the  action 
had  been  commenced  in  the  supreme  court. 

S  3108.  Id.  I  certain:  papers,  etc.,  to  be  transmitted  to 
connty  clerk. 

All  judgment-rolls,  and  other  records,  and  all  books  and  papers, 
relating  exclusively  to  civil  actions,  other  than  an  action  specified 
in  the  last  section  but  one,  now  remaining  in  either  of  those 
courts,  must  be  delivered  by  the  clerk  thereof,  or,  if  there  is  no 
clerk,  by  the  judge  or  other  officer,  having  the  custody  thereof, 
to  the  clerk  of  the  county  in  which  the  court  is  located,  to  be 
preserved  among  the  records  of  his  office.  The  expense  of  so 
doing  is  a  county  charge. 

}  31&&.  Po-vrer  of  supreme  court.  In  actions,  etc.,  ao 
transferred. 

The  supreme  court  may  review,  enforce,  vacate,  or  amend  a 
final  judgment  heretofore  rendered  by  either  of  those  courts,  in 
n  civil  action,  other  than  nn  action  specified  in  section  319b  of 
this  act,  with  like  oowor  and  effect,  as  the  court  in  which  it  was 
commenced  might  have  so  done,  if  this  act  had  not  been  passed. 

fi  3200.  Proeeedlnars  in  case  of  Jndve^s  dlsabilltr* 

The  county  court  of  the  county  in  which  either  of  those  courts 
is  located,  may,  by  an  order,  remove  to  itself  an  action  of  which 
either  of  those  courts  hns  jurisdiction,  as  prescribed  in  section 
3196  of  this  act,  upon  proof,  by  affidavit,  that  the  judge  thereof 
is.  for  any  cause,  incapable  of  acting,  cither  generally  or  in  the 
particular  action.  Sections  'M4.  34r>,  and  346  of  this  act  apply 
to  such  an  order  of  removal,  and  to  the  proceedings  subsequent 
thereto.  The  proceedings  subsequent  to  the  order  are  the  same, 
as  in  an  action  brought  in  tl'c  counfv  -•ourt.  except  that  costr 
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mnst  be  awarded,  as  if  the  action  had  remained  in  the  oonrt 
from  which  it  was  remoyed. 

Go.  Proc.,  part  of  t  83. 

i  SSBOl.  Service  of  snbpoenaa. 

A  subpoena,  issued  out  of  either  of  those  courts,  may  be  served 
apon  a  witness,  at  any  place  within  the  State.  A  warrant  to 
apprehend  a  witness,  for  a  failure  to  obey  such  a  subpoena,  may 
be  directed  to  the  sheriff  of  the  county  where  the  court  is  located, 
and  executed  by  him  within  any  county  of  the  State.  The  sheriff 
Is  subject  to  the  same  liability,  for  a  failure  to  serve  or  return  it, 
as  if  it  was  issued  out  of  the  supreme  court. 

2   R.    li.  606.   ch.   86.   I  18. 

9  82202.   Bffect  of  tbis  title  limited. 

This  title  does  not  affect  any  provision  of  law  conferring  upoif 
a  judire,  or  upon  the  judges,  of  either  of  those  courts,  jurisdic- 
tion.  power  or  authority,  in  an  action  brought  in  another  court, 
or  in  a  special  proceeding. 
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i§  3203-04  lONKKKS  CUT  COVHT.  e.  20  t.3 

TITUB  III.* 
The  city  court  of  Tonkezs, 


JarlidlctloD   io   ciTll   actions. 
8204.  Last    aeciLoQ    qtuillticd. 
8200.  Sammons,   where   Berved. 

8200.  Thto  title  does  u«t  affect  JurlsdicLlou  of  tli«  conrtf  etc..  In 
proceedings. 

{  3203.  Jarlsdlctfon  In.  civil  actlonii. 

The  jurisdiction  of  the  city  court  of  Yonkers  extends  to  the 
following  civil  actions  only: 

1.  An  action  a^'ainst  a  natural  person,  or  ajralnst  a  foreifrn  or 
domestic  corporation,  wherein  the  complaint  demands  judgment 
for  a.  sum  ot  money  only,  or  to  recover  one  or  more  cbattria, 
with  or  without  damages  for  the  taking,  withholding,  or  deten- 
tion thereof 

2.  An  action  to  foreclose  or  enforce  a  lien,  upon  real  property 
in  the  city  of  Yonkers,  created,  as  proscribed  by  statute,  in  faTf»r 
of  a  person  who  has  performed  labor,  or  furnished  materials  to 
be  used,  in  erecting,  altiring,  or  repairing  a  building,  buiidiug 
lot,  or  appurtenance  thereto,  including  fences,  sidewalks.  i>aTiD?, 
wells,  fountains,  fish-ponds,  ornamental  and  fruit  trees,  and  every 
other  improvement  to  a  building  or  building  lot. 

8.  An  action  to  foreclose  or  enforce  a  lieu,  for  a  sum  not  ex- 
ceo(iing  one  thousai^d  dollars,  exclusive  of  interest,  Miyou  one  or 
more  chattels. 

See  L.  1873,  cli.  61.  S$  1  nnd  3;  L.  1874,  cli.  171,  |  1;  U  Vi'i^,  ch.  aCO,  1 1. 
L.  1878.  cb.  im,  S§  1  and  2. 

}  3204.   [Am'd,  18R8.]    Last  section  qnnliflcd. 

The  jurisdiction  conferred  by  the  last  section  is  subject  to 
the  following   limitations   and   regulations: 

1.  In  an  action  wherein  the  complaint  demands  judgment  lor 
a  sum  of  money  only,  the  sum,  for  which  judgment  is  renderiHi 
in  favor  of  the  plaintiff,  cannot  exceed  one  thousand  dollars, 
exclusive  of  interest,  and  costs  as  taxed;  except  whore  it  is 
brought  upon  a  bond  or  undertaking,  given  in  an  action  or  a. 
special  proceeding  in  the  same  court,  or  before  the  city  judfre. 
Where  the  action  is  brought  upon  a  bond  or  other  contract,  the 
judgment  must  be  for  the  sum  actually  due,  without  regard  to  a 
penalty  therein  contained:  and  where  the  money  Is  payable  in 
instalments,  successive  actions  may  be  brought,  for  the  instal- 
ments,  as  they  become  due. 

2.  In  an  action  to  recover  one  o^  more  chattels,  a  judgment 
cannot  be  rendered,  in  favor  of  the  plaintiff,  for  a  chntlei  or 
cliattels,  the  aggregate  value  of  which  exceeds  one  thousand 
dollars. 

3.  The  court  has  not  jurisdiction  of  an  action  n gainst  an 
executor   or  administrntor,   In   his  representative  capacity. 

4.  The  court  has  not  jurisdiction  of  any  action,  unless  one 
of  the  parties  thereto  resides  in  the  city  of  Yonkers,  or  in  « 
town  of  Westchester  county,  adjoining  that  city:  or  a  warrant 
of  attachment  is  granted  to  accompany  the  summons,  and  levied 
upon  property  of  the  defendant,  within  that  city;  or  the  action 
iR  broiiKht  to  recover  one  or  more  statutory  nenaltieSj  by  the 
(ity  of  i'onkors.  ur  miv  of  its  ollli-ers  or  boards  of  commissioners. 
Such   warrant   of   attachment   must    be   granted    and    subsequ«*nt 
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proccetlinfrs  taken  in  nocordanoe  with  the  provisions  and  rp- 
qnirp-niontH  herein  relating  to  attachments  in  courts  of  justices 
of  the  peace. 

Lk    1888,   ch.  4M. 

I  890G.  Sammona,  frlftere  serTed. 

The  summons,  in  an  action  brought  in  the  coiirt,  may  be  served 
at  any  place  within  the  county  of  Westchester,  but  not  elsewhere. 

S  3200.  This  title  does  not  affect  Jurisdiction  of  the  conrt, 
ete.,  in  special  proceedings. 

This  title  does  not  affect  any  provision  of  law.  conferring  upon 
the  court,  or  upon  the  city  judge  of  Yonkers,  jurisdiction,  power. 
or  authority,  in  a  s|)ecial  procee<ling:  or  conferring  upon  th*-  ciiy 
judisre  of  xonkers  power  or  authority,  in  an  action  brought  iu 
another  court. 
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8207-10  INFERIOR  CITY  COURTS.  c.  20,  t.  4,  •.  1 

TITLE  IV. 

The  district  courts  of  the  city  of  New-Tork,  and  the 
justices'  courts  oi  the  cities  of  Albany*  and  Troy, 

Vrtlcle  1.  ProTiiloiiB  generaUy  applicable  to  all   the  courts  apecUled    In    tUm 

tlUe. 
2.  ProvUions  exclusively  applicable  to  tbe  dlatrlct  courta  of    tiw  citj 

of  New- York. 
8.  Proyislons  exclusively  applicable  to  tbe  justices*   courts   of 

and  Troy. 

ARTICLE  FIRST. 

f)rovi9ion8  generally  applicable  to  adl  the  courts  specified  in 

title. 

Bee.  8207.  Service  of  complaint  with  summons;  proceedings  tberenpoo. 
82U6.  Id.;  and  proof  of  service. 
8200.'  Action  to  be  commenced  by  service  of  summons. 

8210.  Order  of  arrest;  warrant  of  attachment;   requlsltlOD   to  replevy. 

8211.  The   last  section   qualified. 

3212.  Proceedings  where  title  lo  real  property  Is  In  question. 
8213.  Appeals. 
3214.  Effect  of  this  act,  upon  Jurisdiction  and  proceedings. 


I  3207.  Service  of  complaint  ivltl&  aiumiionsi  pro«e^4 
^berenpon. 

Section  3126  of  this  act  applies  to  an  action  to  recover  upon 
or  for  breach  of  a  contract,  express  or  implied,  brought  in  a 
district  court  of  the  city  of  New-York,  in  the  justice's  coart  of 
the  city  of  Albany,  or  in  the  justice's  court  of  the  city  of  Xroy. 

L.  1867.  cb.  844.   |  15;  L.   1873.   ch.  182.   U  1  and  2. 

I  8208.  Id. I  and  proof  of  service. 

In  an  action  broni^ht  in  either  of  those  courts,  the  snininoDa* 
and,  in  a  proper  case,  a  copy  of  the  complaint,  may  be  served 
by  any  person  not  a  party  to  the  action;  except  that,  where  the 
action  is  brought  in  a  district  court  of  the  city  of  New -York,  a 
person,  other  than  a  constable  or  a  marshal,  serving  the  same, 
must  bo  first  empowered  to  do  so,  either  by  the  justice,  or  by 
the  atto^ney  to  the  corporation,  as  now  prescribed  by  law. 
Proof  of  st^rvice  thereof,  by  such  a  person,  must  be  made  by  his 
affidavit;  which  must  stnte  the  particulnr  place,  time,  and  manner 
of  ser^ce,  and  that  the  affiant  knew  the  person  so  served,  to  be 
the  person  menvioned  and  described  in  the  summons,  as  defendant 
therein. 

See  L.  1873.  ch.  182.  «§  1  and  3;  L.  1867.  ch.  844.  §  16:  L.  18IBB.  ch.  4tM, 
I  14;  L.  1864.  ch.  560.  |  2.  and  L.  1866.  ch.  768;  also  (  2878,  ante. 

S  8209.  Action  to  be  commenced  by  serTice  of  Biinimona. 

An  action,  brought  in  either  of  those  courts,  at  any  time  after 
this  chapter  takes  efftct,  must  be  commenced  by  the  voluntary 
appearance  of,  and  joiisder  of  issue  by,  the  parties,  or  by  the 
service  of  a  summons. 

S  8210.  [Am*d,  1884.]  Order  of  arrest  |  -warrant  of  attach- 
ment |  reqnlBltion  to  replevy. 

Articles  third,  fourth,  and  lirth  of  title  second  of  chapter  nine- 
teenth of  this  act  apply  to  an  aotJou  brought  in  either  of  those 

•  The  titie  is  now  "  City  Court  of  Alb.toy,"  Laws  1884.  ch.   122. 
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5^ourt8,  except  as  otherwise  prescribed  in  the  next  section.  A..d 
except,  uiso,  that  where  the  warrant  of  attachment,  or  requitsl- 
tiou  to  replevy,  is  issued  out  of  a  district  court  of  the  city  of 
New-York,  against  a  non-resident  defendant,  the  said  warrant, 
or  requisition,  must  require  the  marshal  to  attach  or  replevy  the 
property,  on  or  before  a  day  therein  specified,  which  must  be 
not  less  than  two  nor  more  than  four  days  before  the  retura 
day  of  the  summons. 
L..   1884,  cb.  400. 

f  3211.  The  last  section  qnalllled. 

The  provisions  of  the  last  section  are  subject  to  the  following: 
ciiialifications: 

1.  Nothing;  contained  In  v.ither  of  the  articles,  so  made  appli- 
cable,  applies  to  an  order  of  arrest,  in  an  action  brought  in  a 
district  court  of  the  city  of  New-York,  or  afifects  any  provision 
of  this  title,  relating  to  the  jurisdiction  of  either  of  the  courts 
specified  in  this  title. 

2.  An  order  of  arrest  in  an  action  brought  in  the  justice's  court 
of  Albany,  or  the  justice's  court  of  Troy,  or  a  warrant  of  attach- 
ment, or  a  requisition  to  replevy,  in  either  of  those  courts,  or  in 
a  district  court  of  the  city  of  New-York,  must  be  granted  by, 
and  directed  to,  and  executed  by,  the  officer  empowered,  by  the 
statutes  remaining  in  force  after  this  chapter  takes  effect,  to 
grant  or  execute,  as  the  case  requires,  in  the  isame  court,  a  war- 

.  rant  to  arrest,  a  warrant  of  attachment,  or  a  requisition  in  an 
action  to  recover  a  chattel. 

3.  The  manner  of  applying  for,  granting,  and  executing  an 
order  of  arrest,  a  warrant  of  attachment,  or  a  requisition  io 
replevy,  and  the  proceedings  thereupon,  and  with  respect  thereto, 
as  prescribed  in  the  articles  so  made  applicable,  are  subject  to 
the  statutes,  remaining  unrepealed  after  this  chapter  takes 
effect,  specially  applicable  to  those  courts,  or  to  either  or  any 
of  them,  prescribing  the  duties  of  the  justices,  or  of  the  clerks 
thereof,  or  regulating  the  mode  of  transacting  business  in  an 
action  brought  therein. 

i  8212.  Proceedlnvs  -where  title  to  real  property  la  In 
aneatlon. 

Sections  2051  to  2958  of  this  act,  both  inclusive,  apply  to  an 
action,  brought  in  either  of  those  courts;  except  that,  where  the 
action  is  brought  in  a  district  court  of  the  city  of  New-York,  the 
surety  upon  the  defendant's  undertaking  is  liable,  in  the  case 
BFNBclfied  in  section  2952,  to  any  amount,  for  which  judgment 
might  have  been  rendered  by  the  district  court,  if  the  answer 
and  undertaking  had  not  been  delivered. 
See  Co.  Proc.,  |  68. 

I  8218.  [Am'd,  ISfNS.]    Appeals. 

An  apneal  from  a  judgment,  rendered  in  a  district  court  of  the 
city  of  New  York,  may  be  taken  to  the  supreme  court,  in  the 
cases,  and  in  the  manner  prescribed  in  articles  first  and  second 
of  title  eight  of  chapter  nineteenth  of  this  act.  Such  appeal 
shall  be  heard  in  such  manner  and  by  such  justice  or  justices 
as  the  appellate  division  of  the  supreme  court  in  the  first  depart- 
ment shall  direct.  The  appellate  court  may  reverse,  affirm  or 
modify  the  judgment  appealed  from,  and  where  a  judgment  Is 
reversed,  may  order  a  new  trial  in  the  district  court.  Where  a 
judgment  is   modified,  or  where  a   new  trial   is  ordered,   costs 
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shall  be  in  the  discretion  of  the  appellate  coart  An  appeal 
from  the  judgment  rendered  in  the  justice's  court  of  the  ciiy 
of  Albany,  or  the  justice's  court  of  the  city  of  Troy,  may 
be  taken  in  a  case  where  an  appeal  may  be  taken  to  a  county 
court  from  a  judgment  rendered  by  a  justice  of  the  jpeace  as 

grescribcd  by  title  eight  of  that  chapter,  and  in  no  other  case, 
uch  an  appeal  must  be  taken  to  the  county  court  of  the  county 
^  wherein  the  court  is  located. 

L.   1807,  ch.  844,   §  76;   L.  1885.   cb.  946. 

S  8214.   Bffect    of   thim   met,  upon  JurlBdlctlon   and   pr*- 
oeedlnffB. 

Except  as  otherwise  specially  prescribed  in  this  title,  this  net 
does  not  affect  any  statutory  provision  remainin|:  unrepealed 
after  this  chapter  takes  effect,  relating  to  the  jurisdiction  aad- 
powers  of  either  of  those  courts;  the  appointment,  qualification, 
tenure  of  office,  powers,  or  duties  of  the  justices,  or  of  the  clerk, 
or  any  other  officer  thereof;  or  the  proceedings  therein;  except 
that  a  provision  of  this  or  any  other  statute,  whereby  a  proceed- 
ing in  an  action,  brought  in  either  of  those  courts,  or  a  special 
proceeding;,  brought  therein,  or  before  a  justice  thereof,  is  assimi' 
lated,  either  expressly,  or  by  reference  to  another  provision  of 
law,  to  a  proceeding,  in  an  action  or  a  special  proceeding  before 
a  justice  of  the  peace,  is  deemed  to  refer  to  the  corpespondiog 
proceeding,  as  prescribed  in  chapter  nineteenth  of  this  act 
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article:  second. 

i^rovisiona  exclusively  applicable  to  the  district  courts  of  the  city 

of  New-York, 

S«c.  8215.  Ri>pealcd,  1002.    See  the  Municipal  Court  Act  of  New  Tork  city. 
3210.  Repealed,   1002.    Bee  the  Municipal  Court  Act  of  New  York  city. 

3217.  Repealed.   1002.    See  the  Municipal  Court  Act  of  New  York  city. 

3218.  Fraceedlngs  thereupon. 

3210.  Rept^aled,  1002.  See  the  Municipal  Court  Act  of  New  York  city. 

3220.  Repealed.  1002.  See  the  Municipal  Court  Act  of  New  York  city. 

3221.  Repealed,  1002.  Sec  the  Municipal  Court  Act  of  New  York  city. 

3222.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New  York  city. 
« 

i32is.  Repealed,  1902.  See  the  Municipal  Court  Act  of  Nct? 
Tork  city. 

1.1216.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

13217.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

i  8218.  ProceedlniTfl  tliereiipOB. 

An  order  of  arrest  must  direct  that  the  summons  accompanying 
it  be  made  returnable,  immediately  upon  the  arrest  of  the  de- 
fendant; and  it  must  specify  a  sum,  in  which  the  defendant 
may  be  let  to  bail.  Sections  3179  to  3181,  both  inclusive,  sec- 
tion 31 82,  except  the  last  sentence  thereof,  and  section  3183  of 
this  act,  apply  to  an  order  of  arrest,  granted  in  an  action  in 
cither  of  those  courts;  and  to  the  proceedinRs  upon,  and  relating 
to.  the  execution  thereof.  In  all  other  respects,  the  statutory 
provisions  remaining  unrepealed  after  this  chapter  takes  effect, 
which  apply  to  and  regulate  the  application  for  a  warrant  to 
arrest  a  defendant,  the  granting  and  execution  thereof,  and  the 
proceedings  subsequent  thereto,  apply  to  and  regulate  the  appli- 
cation for  an  order  of  arrest,  the  granting  and  execution  thereof, 
and  the  proceedings  subsequent  thereto. 

Id..  IS  17-18. 

§  8210.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

13220.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

5  3221.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

1 3222.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 
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ARTICLE  THIRD. 

Provisions  exclusively  applicable  to  theJuHtUx^  courts  of  Albany 

and  Troy, 

See.  321\H.  .MrlKdlctlon   In   civil  actloni. ' 

:i2'J4.  I<1. ;  uiion  judinnent  by  coiirofwion. 

.S22r».  Dixketlng   Judjurim^utn ;    execution    tbereupoD. 

3225a.  Application  of  certain   sectlonfl.  , 

£  3223.  JariMdlction  In  civil  actions. 

The  justice's  court  of  the  city  of  Albany,  and  the  jnatice'i 
court  of  the  city  of  Troy,  have  jurisdiction,  each  withm  tbr  utj 
where  the  couit  is  located,  of  uu  action,  of  which  a  jusii.u  of 
the  peace  has  jurisdiction,  as  prescribed  in  sections  1T37,  28GI, 
2862,  and  28C;i  of  this  act;  and  also  of  an  action  to  rccuvcr  a 
penalty,  given  by  the  charter,  or  a  by-law  or  an  ordinance  of  the 
comm«n  council  of  that  city,  where  the  plaintiff  demands  jud;:- 
meut  for  a  sum,  not  excerding  two  hundred  dollars.  Neither  of 
those  courts  has  jurisdiction  of  any  other  civil  action;  but  tins 
section  does  not  affect  the  jurisdiction  conferred,  by  the  statutory 
provisions  remaining  in  force  after  this  chapter  takes  effect, 
apon  either  of  those  courts,  in  a  special  proceeding. 


See  Co.  Proc.,  }  67:  L.  1866.  ch.  180;  Lk  18S4,  ch.  271.  i  8;  L.  1870,  eb. 
I  11;  L.  1872,  ch.  128,  I  11;  L.  1876,  ch.  18»  |  14.     See  L.  1898,  cb.  S12;  L 
1899,  ch.  690. 

f  8224.  Id.  I  npon  Jndffn&ent  by  confeaslon. 

The  jurisdiction  of  each  of  those  courts  extends  also  to  the 
taking  and  entry  of  a  iudgment,  upon  the  confession  of  a  defend- 
ant, as  prescribed  in  title  sixth  of  chapter  nineteenth  of  this  act, 
where  the  sum  confessed  does  not  exceed  five  hundred  dollars. 

I   3226.   Docketing  Jndffmentiis   execntlon   therenpon. 

The  provisions  of  sections  3017  to  3022  of  this  act.  both  indn- 
•ive,  apply  to  a  judgment  rendered  in  either  of  those  courts, 
and  to  the  proceedings  subsequent  thereto,  and  in  the  action 
wherein  the  judgment  was  rendered;  except  that  the  transcriptf 
filed  In  the  clerk's  office  of  the  county  wherein  the  court  is  locate!^ 
must  be  furnished  by  the  clerk  of  the  court,  in  which  the  judf* 
meat  wa3  rtudered. 


}  BOMia.  [Added,  1897.]     Application  of  cevtalm  aeetlonA. 

The  provisions  of  sections  twenty-nine  hundred  and  ninety  to 
thirty  hundred  and  nine  of  this  act,  both  inclusive,  apply  to  the 
justices*  court  of  the  city  of  Troy,  except  that  the  city  clerk  of  the 
city  of  Troy  shall  fulfil  all  the  duties  therein  required  of  the  town 
clerk. 

L.  1897.  ch.  004.    In  effect  Sept.  1,  1897. 
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TITLES   V.  t 

Tlie  city  court  of  the  city  of  Rochester* 

[Title  ameaded  by   L.   1918,   cb.  4^.] 
Sec.  3226.  ProTlfdons   of   chapter   19   generally   applicub'e   to   the  court   and 
Judges. 
3227.  AppeelB. 
I  82B26.  [Am'd,  1907,  1018.]    Provlnlona  of  chapter  nineteen 
ureneraliy  applicable  to  the  court  and  Judipefl. 

The  provisions  of  chapter  nineteen  of  this  act,  excluding  sec- 
tion three  thousand  and  sixty-three,  excluding  article  three  of 
title  eight,  and  excluding  titles  ten  and  eleven  thereof,  apply  to 
the  city  court,  civil  branch,  of  the  city  of  Rochester,  and  to  the 
judges  thereof;  except  so  far  as  they  are  inconsistent  with  the 
next  section,  or  with  the  charter  of  the  city  of  Rochester  or  with 
any  other  statute  applying  to  said  court  or  the  judges  thereof  as 
now  existing  or  hereafter  amended.  For  the  purpose  of  applying 
the  same,  the  court  is  deeiped  a  justice's  court;  each  judge 
thereof  is  deemed  a  justice  of  the  peace;  and  the  city  of 
Rochester  is  deemed  a  town  of  Monroe  county. 

L.   1876,  ch.  196,  pt.  of  |  4.     Am'd  by  L,.  1907.  ch.  754;  Jj,  1918,   ch.   493, 
1b  effect   Jnly    i,    1918. 

I  3227.  [Added,  10O7|  am*d,  1808,  lOlti,]    Appeals. 

Appeals  may  be  takcoi  to  the  county  court  of  Monroe  county 
from  judgments  and  orders  of  the  city  court,  civil  branch,  of  the 
city  of  Rochester  and  from  orders  of  the  judges  thereof  as  pro- 
vided in  articles  one  and  two  of  title  eight  of  chapter  nineteen 
of  this  act,  and  the  provisions  thereof,  except  section  three  thou- 
sand  and   sixty-three,   apply   to   such   appeals,   except   as   herein 
expressly  modified.     The  appeal  must  be  heard  on  the  return  or 
a  certified  or  stipulated  copy  thereof,  and  may  be  brought  on  for 
hearing  in  the  county  court  in  the  same  manner  and  on  the  same 
notice  as  motions  are  or  tuay  be  brought  on  for  hearing  in  said 
court,  or  may  be  put  on  the  calendar  of  said  court  as  provided  in 
section  three  thousana  and  sixty-two  of  this  act.     An  appellant 
may  apply  to  the  county  court  to  open  a  default  as  provided  in 
section  three  thousand  and  sixty-four  of  this  act,  which  applica- 
tion may   be  heard  without  the  return  unless  otherwise  ordered 
by  the  court;  and   an  appellant  may   apply  upon  affidavits  and 
the  return  to  said   court  for  a   new   trial  or  hearing  upon  the 
ground  of  newly   discovered   evidence;    the  court   in  either  case 
may  stay  any  or  all  proceedings  under   the  judgment  or  order 
appealed   from   upon   such   terms   as   it   deems   proper,   and  may 
grant  a  new  trial  or  hearing  as  hereinafter  provided  upon  such 
terms  as  it  deems  proper.     The  county  court  and  other  appellate 
courts  on  such   appeals  must  render  judgment  according  to  the 
justice  of  the  case,  without  regard  to  technical  errors  or  defects 
which  do  not  affect  the  merits,  and  may  affirm  or  reverse,  wholly 
or  partly,  or  modify,   the  judgment  or  order  appealed  from   for 
errors  of  law  or  of  fact,  or  because  the  judgment  is  excessive  or 
insufficient  or  contrary  to  the  evidence  or  contrary  to  law,  and 
may,  if  necessary  or  proper,  gr^.nt  a  new  trial  or  hearing  in  the 
city   court,   civil   branch,    of   the   city   of  Rochester,   or   before   a 
judge  thereof,  as  may  be  proper,  at  a  time  designated  by  it,  and 
thereupon   the   city   court,   civil   branch,   or  judge  must   proceed, 
find  adjournments  may  be  granted,   a  jury  trial  demanded,  and 
all  other  proceedings  taken   as  if  the   action   or  proceeding   had 
been  commenced  anew.     A  copy  of  the  judgment  or  order  grant- 
ing a  new  trial  or  hearing  must  be  served  by  the  party  entering 
it  on  the  opposite  party  or  his  attorney  at  least  two  days^  before 
the  time  set  for  the  new  trial  or  hearing.     When  a  new  trial 
or  hearing  is  granted  the  appellate  court  may  in  its  discretion 
award  costs  of  the  ap'peal  to  either  party  absolutely  or  to  abide 
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CHAPTER  XXL 
Costs  and  Fees. 

TITLE     I .—  Awarding  and  Enforcing  Payment  of  Co«la. 

TITLE    n. —  Fixing  tlie  Amount  of  Coota. 

TITLE  m.^  Security  for  Costs. 

TITLE  IV.— General  ProTioions  Relating  to  Fees. 

TITLE    v. — Sums  Allowed  as  Pees. 

TITLE    I. 

Awarding  and  enforcing  payment  of  coats. 

Article  1.  General  regulations  respecting  the  awarding  of  costs. 

2.  Regulations  respecting  the  awarding  of  costs  in  particular  casei. 

3.  Miscellaneous  provisions. 

ARTICLE  FIRST. 

General  regulations  respecting  the  awarding  of  costs. 

Sec.  3328.  When  plaintiff  entitled  to  costs  of  coarse. 

3228.  When   defendant  entitled   to  costs   of  course.     Rule  as  t»  two  or 
more  defendants. 

3230.  Wh*»n  coHts  are  discretionary. 

3231.  (^oBts,   where  several  actions  are  brought  on  same  UlitromaDt.  etc. 

3232.  Interlocutory  costs  upon  issue  of  law. 

3233.  Id.:  how  collected. 

3234.  Costs,   where  there  are  several  ipsues  of  fact. 
323.').  Id. ;  after  dlNcontinuance  upon  answer  of  title. 

3236.  Costs   of  a   motion. 

3237.  The  foregoing  sections  limited. 

32:{.S.  Co(;ts  upon  appeal  from  flnal  Judgment. 

3239.  Id. ;  upon  api>eal  from  Interlocutory  judgment  or  order. 

3240.  Id. ;  in  a  8i)eolaI  proceeding. 

i  3228.   [Am'd,  1808,  1004,  1910,  1914,  1916.]    TThea  plalatUT 
entitled  to  coats  of  coarse. 

The  plaintiff  is  entitled  to  costs  of  course,  upon  the  rendering 
of  a  liunl  jiulpmeut  in  his  favor,  in  either  of  the  following  actions: 

1.  An  action,  triable  by  a  jury,  to  recover  real  property,  or  au 
interest  in  real  property;  or  in  which  a  claim  of  title  to  real  prop- 
erty arises  upon  the  pleadings,  or  is  certified  to  have  come  ia 
question  upon  the  trial. 

2.  An  action  to  recover  a  chattel.  But  if  the  value  of  the 
chattel,  or  of  all  the  chattels,  recovered  by  the  plaintiff,  as  fixed, 
to.uethor  with  tlio  damages,  if  any,  awarded  to  him,  is  less  than 
fifty  dollars,  the  amount  of  his  costs  cannot  exceed  the  amount 
of  the  value  and  the  damages. 

8.  [Am'd,  isi>s.i  An  action  specified  in  subdivision  first,  thini, 
fourth  or  fifth  of  section  twenty-eight  hundred  and  sixty-three  of 
this  act.  Put  if,  in  an  action  to  recover  damages  for  an  assault, 
battery,  false  imprisonment,  libel,  slander,  criminal  conversation, 
seduction,  or  malicious  prosecution;  or  a  fine  or  penalty  in  which 
the  pcr)ple  of  the  state  are  a  party,  the  plaintiff  recovers  less  than 
fifty  dollars  damages,  the  amount  of  his  costs  can  not  exceed  the 
damages. 
L.  1S08,  ch.  110.     In  eflrect  Sept  1.  1898.     See  §  3234. 

4.  An  action,  other  than  one  of  those  specified  In  the  foregoing 
su'lulivisions  of  this  section,  in  which  the  complaint  demands 
ju<lgmeiit  for  a  sum  of  money  only.  But  the  plaintiff  is  not  en- 
titled to  costs,  under  this  subdivision,  unless  he  recovers  the  sum 
of  fifty  dollars  or  more. 
Co.  Proc.   part  of  f  304. 
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5.   [Added,   1004,   am'd,   1910,   1014,   1010.]     In  all    actions 
hereafter  brought. in  the  supreme  court,  triable  in  the  county  of 
I*Cew    lork,    which    could    have    been    brought,    except    for    the 
amount  claimed   therein,  in   the  citv   court   of  the  city  of  Now 
York,  and  in  which  the  defendant  shall  have  been  served  with 
pro<*es8  within  the  county  of  New  York,  the  plaintiff  r:hall  recover 
no  costs  or  disbursements  unless  he  shall  recover  one  thoufcand 
dollars  or  more.     In  all  actions  hereafter  brought  in  the  supreme 
court,   triable  in   the   county   of   Kings,    which   could   have   been 
brought,  except  for  the  amount  claimed  therein,  in   the  county 
oourt  of  Kings  county,  and   in   which   the  defendant  shall  have 
been  served  with  process  within  the  county  of  Kings,  the  plain- 
tiff shall  recover  no  costs  or  disbursements  unless  he  shall  rec«»ver 
five  hundred  dollars  or  more.     In  all  actions  hereafter  originally 
brought  in  the  supreme  court,  triable  in  the  county  of  Albany, 
and    in    which    the   defendant    is    a    resident    of    the    county    of 
Albany,  which  could  have  been  brought,  except  for  the  amount 
claimed  therein,  in  the  county  court  of  the  county  of  xVlbany,  the 
plaintiff  shall  recover  no  costs  or  disbursements  unless  he  shall 
recover  five  hundred  dollars  or  more.     In  all   actions  hereafter 
originally  brought  in  the  supreme  court,  triable  in  the  county  of 
Rensselaer,   and   in   which   the   defendant   is    a    resident   of   the 
county  of  Rensselaer,  which  could  have  been  brought,  except  for 
the  amount  claimed  therein,  in  the  county  court  of  the  county  of 
Rensselaer,  the  plaintiff  shall  recover  no  costs  or  disbursements 
unless   he   shall   recover   five   hundred   dollars  or   more.     In    all 
actions  hereafter  brought  in  the  supreme  court,   triable  in  the 
counties  of  Bronx  and  Queens,  and  in  which  the  defendant  is  a 
resident  of  the  county  where  the  action  is  brought,  which  could 
have  been  brought,  except  for  the  amount  claimed  therein,  in  the 
county  court  of  the  counties  of  Bronx  and  Queens,  the  plain tiif 
shall  recover  no  costs  or  disbursements  unless  he  shall  recovjpr 
five  hundred  dollars  or  more.     In  all  actions  hereattcr  brought, 
triable  in  the  supreme  court  or  county  court  of  a  county  con- 
tained wholly  within  a  city  of  the  first  class,  or  in  the  city  court 
ol  the  city  of  New  Ydrk,  which  could  have  been  brought,  except 
for  the  amount  claimed  therein,  in  the  municipal  court  of  the 
city  of  New  York,  and  in  which  the  defendant  shall  have  been 
served  with  process  within  the  city  of  New   York,  the  plaintiff 
shall  recover  no  costs  or  disbursements  unless  he  shall  recover 
two  hundred  and  fifty  dollars  or  more.     The  fact  that  in  any 
action   a   plaintiff  is  not   entitled   to   costs   under  the  provisions 
or  this  subdivision  shall  not  entitle  the  defendant  to  costs  under 
the  next  following  section. 

L.    1904.    ch.   557:    I..    1910.    ch.   574;    L.    1914,    ch.    80;    L.    1916,    ch.   60. 
In  effect  Sept.   1.   1916. 

I  3220.  mrben  defendant  entitled  to  coiitii  of  conme.     Rule 
aa  to  two  or  more  defendants. 

The  defendant  is  entitled  to  coats,  of  course,  upon  the  render- 
ing of  final  judgment,  in  an  action  specified  in  the  last,  section, 
unless  the  plaintiff  is  entitled  to  costs,  as  therein  prescribed. 
But  where,  in  such  an  action  against  two  or  more  defendants, 
the  plaintiff  is  entitled  to  costs  against  one  or  more,  but  not 
against  all  of  them,  none  of  the  defendants  are  entitled  to  costs, 
of  course.  In  that  case,  costs  may  be  awarded,  in  the  discretion 
of  the  court,  to  any  defendant,  against  whom  the  i>laintifT  is  not 
entitled  to  costs,  where  he  did  not  unite  in  an  answer,  and  was 
not  united  in  interest,  with  a  defendant,  against  whom  the  plain- 
tiff is  entitled  to  costs. 

Id.,  I«rt  of  if  305.   306. 
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i  3280.    [Am*dy  1900.]      IVhen  conta  are  diacretlonanr. 

Except  as  prescribed  in  the  last  two  sectious,  the  court  may. 
upon  the  rendering  of  a  final  judgment,  in  its  discretion  award 
costs  to  any  party  in  such  Rum  not  exceeding  the  total  amoont 
authorized  by  statute  as  to  the  court  shall  seem  just. 
Id.,   part  of  i  306;   L.   1000,   ch.   181.     In  effect  Oct.   1,   1900. 

S  3231.  rAin*d,  1805.]  Coata,  -wbere  seTeral  actiou  mre 
bronflrht  on  anme  Instmmentt  etc. 

Where  two  or  more  actions  are  brought,  in  a  case  specified  in 
section  454  of  this  act,  or  otherwise  for  the  same  cause  of  actioa 
againi^t  persons  who  might  have  been  joined  as  defendants  in 
one  action,  costs,  other  than  disbursements,  cannot  be  recovered, 
upon  the  final  judgment,  by  the  plaintiff,  in  more  than  one  ac- 
tion, which  shall  be  at  his  election.  But  this  prohibition  dm-s 
not  apply  to  a  case  where  the  plaintiff  joins  as  defendants,  in 
each  action  brought,  all  the  persons  liable,  not  previously  sued, 
who  can,  with  reasonable  diligence,  be  found  within  the  Stat<»; 
or,  if  the  action  is  brought  in  the  city  court  of  the  city  of  New- 
York,  or  a  county  court,  within  the  city  or  county,  as  the  case 
may  be,  where  the  court  is  located. 

Id.,  part  of  I  304.  Soe,  aUo.  2  R.  S.  615,  |  15  (2  Edm.  638);  I.  18M, 
ch.    946. 

i  3232.  Interlocutory-  coata  upon  laane  of  lafr. 

Where  an  issue  of  law  and  an  issue  of  fact  are  joined,  between 
the  same  parties  to  the  same  action,  and  the  issue  of  fact  re- 
mains undisposed  of.  when  an  interlocutory  judgment  is  rendenii 
upon  the  issue  of  law;  the  interlocutory  judgment  may.  in  the 
discretion  of  the  court,  deny  costs  to  either  party,  or  award  cost* 
to  the  prevailing  party,  either  absolutely,  or  to  abide  the  event 
of  the  trial  of  the  issue  of  fact. 

Seo  2  R.    S.,    f   28. 

I  3233.   Id.;   how   collected. 

Section  779  of  this  act  applies  to  interlocutory  costs,  awarded 
as  prescribed  in  the  last  section,  as  if  they  were  costs  of  a  motion. 

f  3234.   Coatay   where    there   are    aeveral    laauea    of   fact. 

In  an  action  specified  in  section  3228  of  this  act,  wherein  the 
complaint  sets  forth  separately  two  or  more  causes  of  action, 
upon  which  issues  of  fact  are  joined,  if  the  plaintiff  recovers 
upon  one  or  more  of  the  issues,  and  the  defendant  upon  the  other 
or  others,  each  party  is  entitled  to  costs  against  the  adverse  parly, 
unless  it  is  certified  that  the  substantial  cause  of  action  was  th* 
same  upon  each  issue;  in  which  case,  the  plaintiff  only  is  entitled 
to  costs.  Costs,  to  which  a  party  is  so  entitled,  must  be  included 
in  the  final  judgment,  by  adding  them  to,  or  offsetting  them 
against,  the  sum  awarded  to  the  prevailing  party;  or  otheryv'is**. 
as  the  case  requires.  But  this  section  does  not  entitle  a  plaintiff 
to  costs,  in  a  case  specified  in  subdivision  fourth  of  section  *'l--*S 
of  this  act,  where  he  is  not  entitled  to  costs,  as  prescribed  in 
that  subdivision. 
See  2  R.    S.    G17,    {  26    (2  Kdm.   641). 

I  3236.   Id. I  after  dlacontlnnanee   npon  anawer  of  title. 

Where  an  action,  brought  before  a  justice  of  the  peace,  or  in 
a  district  court  of  the  city  of  New  York,  or  a  justice's  court  of 
a  city,  has  been  discf>ntinued,  as  i)rescribed  by  law,  upon  tho 
delivery  of  an   answer,   showing  that  title  to   real  property  will 
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couio    in  question;   and  a   new   action,  for  the  same  cause, 
been    commenced  in  the  proper  court;  the  party  in  whose  f; 
tinal  judgment  is  rendered  in  the  now  action,  is  entitled  to  c< 
except    that,  where  final  judgment  is  rendered  therein,  in  f; 
of  the  defendant,  upon  the  trial  of  an  issue  of  fact,  the  plai 
is   entitled  to  costs,   unless  it  is  certified,   that  the  title  to 
property  came  in  question  on  the  trial. 
Co.    Proc,   H   60  and  61. 

I  3236.   Camtm  of  a  motion. 

Costs  upon  a  motion  in  an  action,  where  the  costs  thereof 
not  specially  regulated  in  this  act,  or  upon  a  reference  made 
snant  to  sections  62.3,  624,  827,  or  1015  of  this  act,  ma.^ 
awarded,  either  absolutely  or  to  abide  the  event  of  the  actioi 
of  the  reference,  to  any  party,  in  the  discretion  of  the  cour 
judge. 

Id.,  part  of  f  315.     See,  also,  L.  1840,  ch.  386,  §  16  (4  Edm.  690). 

S   32237.   The    forearotnar    aeetlonii   limited. 

The  foregoing  sections  of  this  article  do  not  affect  the  reco' 
of  costs  upon  an  appeal. 

f  3288.   Coat*  upon   appeal  from   final  Jndarment. 

Upon  an  appeal  from  the  final  judgment  in  an  action, 
recovery  of  costs  is  regulated  as  follows: 

1.  In  an  action  specified  in  section  3228  of  this  act,  the 
spondent  is  entitled  to  costs  upon  the  affirmance,  and  the  a] 
lant  upon  the  reversal,  of  the  judgment  appealed  from;  ex 
that,  where  a  new  trial  is  directed,  costs  may  be  awarder 
either  party,  absolutely  or  to  abide  the  event,  in  the  discre 
of  the  court. 

2.  In  every  other  action,  and  also  where  the  final  judgi 
appealed  from  is  affirmed  in  part,  and  reversed  in  part,  c 
may  be  awarded  in  like  manner,  in  the  discretion  of  the  c( 

Co.   Proc.,  part  of  |  306. 

I  8230.  Id. I  upon  appeal  from  interlocutory  Jndarmem 
order. 

Upon  an  appeal  from  an  interlocutory  judgment  or  an  oi 
in  an  action,  costs  are  in  the  discretion  of  the  court,  and 
be  awarded  absolutely,  or  to  abide  the  ev*^nt,  except  as  folli 

1.  Where  the  appeal  is  taken  from  an  order  granting  or  r<: 
ing  a  new  trial,  and  the  decision  upon  the  appeal  refuses  a 
trial,   the  respondent  is  entitled,   of  course,  to  the  costs  ol 
appeal. 

2.  Where  an  appeal  is  taken  from  an  order,   refusing  a 
trial,  and  an  appeal  is  also  taken  from  the  judgment  ren( 
upon  the  trial,  neither  party  is  entitled  to  the  costs  of  the  a  i 
from  the  order. 

Co.  Proc.,  iS  306  and  815. 

f  3240.    [Am*d,  1S81.]      Id.;  in  a  apeclal  proceeding. 

Co.sts  in  a  special  proceeding,  instituted  in  a  court  of  r< 
or  upon  an  appeal  in  a  special  proceeding,  taken  to  a  coi  • 
record,   where  the   costs   thereof  are    not   specially   regulat  i 
this  act,  may  be  awarded  to  any  party,  in  the  discretion  < 
court,    at   the   rates   allowed   for    similar   services,    in   an 
brought  in  the  same  court,  or  an  appeal  from  a  judgment 
to  the  same  courts  and  in  like  manner. 

See  L.  1840,  eh.  270,  |  3  (4  Edm.  GS2 ;  S  Id.  133);  also,  Si  2086  ! 
2143,  2240,  2316,  2401,  2445,  2450,   ante. 
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ARTICLE  SBCOND. 

Regulatvns  respcciivg  the  awarding  of  coats  in  particular  cast's. 

8eo.  3241.  Costs   apn'nst    the    State;    how   paid. 

3242.  Costs    \>ljuie    aciion    brought     by    people    on    relation    of     prlTate 

person. 

3243.  Id.;   for  the  lieneCt  of  a  county,  etc. 
3214.  Costs,   ngalpst   a   school   ollicer. 

3245.  Id.;    against    a    municlpnl    corporation. 

324G.  Id.:   by  or  ojyalnst  an  executor,  etc. 

3247.  Costs  in  case  of  transfer,  etc.,  of  cause  of  action. 

Q  8211.  Co»t»  asattkHt  the  State;  hon^  paid. 

AVlicrc  costs  ore  awnrdod  afrainst  the  people  of  the  State  in 
an  action  or  n  special  proceeding  brought,  by  a  public  officer, 
pursuaiiL  to  anj'  provislou  nf  hiw,  and  the  proceedings  have  not 
been  staj'td,  by  appeal  or  otlicrwiso:  the  comptroller  must  draw 
liis  warrant  upon  the  treasurer,  for  the  payment  of  the  costs, 
out  of  any  money  in  the  treasury,  appropriated  for  that  purp^ise, 
upon  the  production  to  him  of  an  exemplified  copy  of  the  judg- 
ment,  or  order  awarding  the  costs,  and,  where  the  amount  is 
not  fixe:l  thereby,  of  a  taxed  bill  of  costs;  accompanied,  in  either 
case,  ^\  itli  a  certificate  of  the  attorney-general,  to  the  effect 
that  th(^  action  or  special  proceeding  was  brought  pursuant  to 
law.  The  fees  of  the  clerk,  for  the  exemplified  copy,  must  be 
certified  thereupon  by  him,  and  included  in  the  warrant. 

2  R.  S.  CG3,  §  14  (2  Edm.  573). 

§  3242.  CoRtfi  tvlicrc  action  broasrht  by  people  os  relatf  om 
of  private  person. 

AVhere  an  action  is  brought,  in  the  name  of  the  i)eople  of  the 
State,  upon  the  relation  of  a  private  corporation  or  individnnl, 
f.B  proFcril  ed  in  section  1986  of  this  act,  a  judgment,  awaxdinj; 
costs  to  the  defendant,  must  award  them,  against  the  relator* 
in  ihr>  first  instance;  and  against  the  people,  only  in  case  au 
execution,  issued  thereupon  against  the  property  of  the  relator, 
is  returned  unsatisfied. 

Co.   rroc,   part  of  §  319. 

S  8243.  Id.;  for  the  benefit  of  n  conntT,  ete. 

In  an  action  or  a  siiecial  proceeding,  brought  in  the  name  of 
the  people  of  the  State,  to  recover  money  or  property,  or  to 
establish  a  right  or  ehiini.  for  the  benefit  of  a  county,  citv. 
town,  or  villnjre,  costs  shall  not  be  awarded  against  the  pooplo: 
but,  wliere  tliey  are  awarded  to  the  defendant,  they  must  ^  «- 
awarded  against  the  body  for  whose  benefit  the  action  or  special 
proceeding  was  brought. 

Id..   §  320. 

S  3244.  Cnnim,  nprninfit  a  sehool   officer. 

Costs  cannot  be  awarded  to  the  plaintiff,  in  an  action  against 
a  sehool  oflicer.  or  a  supervisor,  on  account  i>t  an  act  perfornie<l 
by  him,  by  virtue  of,  or  under  color  of  his  oflice;  or  on  acconut 
oif  a  refusal  or  an  omission  to  perform  a  duty  enjoined  npon 
him  by  law;  where  his  act,  refusal  or  omission  might  haTe  been 
the  subject  of  an  appeal  to  the  State  superintendent  of  public 
instruction,  and  where  it  is  certified  that  it  appeared,  npon  the 
trial,  that  the  defendant  acted  in  good  faith.    But  this  8ec*'o« 
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lo«s  not  apply  to  an  action  for  a  penalty;  or  to  an  action  or  a 
special  proceeding,  to  enforce  a  decision  of  the  superintendent 

A^.  UW.  eh.  bU.  I  6  (6£dm.  861). 
S  8246.    [Am^dy  1899.]    Id.|  aaralnst  a  mmiletpal  eorpora*- 


Costs  cannot  be  awarded  to  the  plaintiff,  in  an  action  against 
a  municipal  corporation,  la  which  the  complaint  demands  a  judg- 
coent  for  a  sum  of  money  only,  unless  the  claim,  on  which  the 
ai'tion  is  founded,  was,  before  the  commencement  of  the  action, 
presented  to  the  board  of  such  corporation  having  the  power  to 
fkudit  the  same,  or  to  its  chief  fiscal  officer,  at  least  ten  days 
before  the  commencement  of  said  action. 

L.  18W.  ch.  282.  I  3  (4  Edm.  088) ;  L.  1880,  oh.  573;  L.  1889,  cb.  000.      In  effect  Sept.  X 


{  8240.  Id.)  by  or  ava-tsst  as  exeoiitor»  eio. 

In  an  action,  brought  by  or  against  an  executor  or  adminis- 
trator, in  his  representative  capacity,  or  the  trustee  of  nn 
express  trust,  or  a  person  expressly  authorized  by  statute  to 
sue  or  to  be  sued,  costs  must  be  awarded,  as  in  an  action  by  or 
against,  a  person,  prosecuting  or  defending  in  his  own  right, 
except  as  otherwise  prescribed  in  sections  1835  and  183G  of  tliis 
act;  but  they  are  exclusively  chargeable  upon,  and  collectible* 
irom  the  estate,  fund,  or  person  represented,  unless  the  court 
directs  them  to  be  paid,  by  the  party  personally,  for  mlsmaragc- 
ment  or  bad  faith  in  the  prosecution  or  defence  of  the  action. 

Co.  Proc.,  i>art  of  I  317. 

I  8247.  Costa  In  csase  of  transfer,  etc.,  of  cAUse  of  action. 

Where  an  action  is  brought,  in  the  name  of  another,  by  a 
transferee  of  the  cause  of  action,  or  by  the  other  person,  who 
is  beneficially  interested  therein:  or  where,  after  the  commence- 
ment of  an  action,  the  cause  of  action  becomes,  by  transfer  or 
otherwise,  the  property  of  a  person,  not  a  party  to  the  action ; 
the  transferee,  or  other  person  so  interested,  is  liable  for  costs. 
In  the  like  capes,  and  to  the  same  extent,  as  if  he  was  the 
plaintiff:  and,  where  costs  are  awarded  against  the  plaintiff, 
the  court  may,  by  order,  direct  the  person  so  liable  to  pay  them. 
Except  in  a  case,  where  he  could  not  have  been  lawfully  directed 
to  fiixy  costs,  perFonally.  if  he  had  been  a  party,  as  prescribed 
in  the  last  section,  his  disobedience  to  the  order  is  a  contempt 
<:f  court.  But  this  section  does  not  apply  to  a  case,  where  the 
person  so  beneficially  interested,  is  the  attorney  or  couns*'!  for 
the  plaintiff,  if  his  only  beneficial  Interest  consists  of  a  right  to 
a  portion  of  the  sum  or  property  recovered,  as  compentation  tor 
his  services  in  the  action. 

M.,  f  aa;  2  R.  8.  619,   I  44  (2  Edm.  648). 
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ARTICLB  THIRD* 

MiseeUaneouaprovisionM,  . 

^•e.  SMS.  Oertlflcate  entitling  party  to  cotts  or  Increaaed  eosta. 

824U.  C(MU  asaliMi  Infaut  plaintiff;  collectible  of  saarulan  ed  UUOL 
8260.  Tills  title  not  to  affect  epeclal  proTlalona  of  law. 


3S4&  Oertllleate  entitllns'  party  to  eosts  or  lm< 
oo»ts« 

Where*  upon  the  trial  of  an  action,  the  title  to  real  property 
comefl  in  question,  or  any  fact  appears,  whereby  either  parti 
becomes  entitled  to  costs,  or  to  the  increased  costs  specified  u 
iseclion  325S  of  this  act.  the  judge  presidiniar  at  the  trial,  or  the 
frefereo,  must,  upon  the  application  of  the  party  to  be  benefited 
thereby,  either  before  or  after  the  verdict,  report,  or  dectsioD 
is  rendered,  make  a  certificate,  stating  the  fact.  Such  a  certifi- 
cate is  the  only  competent  eyiaence,  as  to  the  matter,  before  the 
taxing  oflicer. 

2  B.  8.  OSS,  I  8  (2  Bdm.  78). 

S  8840.  Costs  ajriitiist  tmiaat  pl«tatiff|  eoUeotiblo  «i 
Vaardlaa  ad  Ittoak. 

Where  costs  are  awarded  against  an  infant  plaintiff,  they 
may  bo  collected,  by  execution  or  otherwise,  from  his  guazdiaji 
ad  litem,  iu  like  manner  as  if  the  latter  was  the  plaintiff. 

Go.  Proc.,  t  SIS;  2  R.  S.  653.  f|  16  and  IS.  flee  |  469,  anu. 

f  SasOu  This  title  not  to  alTeet  speelal  proTlslons  o£  iaw. 

'^  This  title  does  not  affect  any  prorision  contained  elsewhere 

In  this  act,  or  in  any  other  statote,  remaining  unrepealed  after 

this  chapter  takes  eftect;  wliereuy  lue  awani  uf  costs  is  specially 
regulated,  in  a  particular  case,  otherwise  than  as  prescribed  io 
this  title. 
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TITIiB  n. 
Plzing  the  amount  of  oo«tik 

A^tleto  I.  SiuiM  aOowed  as  costs;  dlsbursemsnta. 
2.  Taxation  of  costs. 

ARTICLB  FIRST. 

Sums  allowed  as  costs;  dishursements. 

Bee.  SSfil.  Amoant  of  costs  freoerally. 

8232.  Additional  allowance  to  plaintiff  in  foreclosure,  iwrtltion,  ete* 

8263.  Additional  allowance  to  either  party  in  difficult  cases,  etc 

3254.  Allowances  under  the  foregoing  sections  limited. 

82S5.  Costs  upon  adjoornment  of  trial. 

S2M.  Disbursements  to  be  included  in  bill  of  costs. 

8267.  Increased  damages  not  to  carry  increased  costs. 

825&  When  defendant  entitled  to  increased  costs. 

8250.  Increased  disbursements  not  allowed. 

3260.  Costs  upon  a  settlement. 

8261.  This  article  not  to  affect  special  proTlsions  of  law. 

I  8S61.  [Am'tf,  189S,  189e,  1801.]  Amount  of  eomtm  seBecmllr* 

Gofltfl,  awarded  to  a  party  to  an  action,  must  be  at  the  fol- 
lo-winff  rates: 

1.  To  the  plaintiff: 

For  all  proiceedinga,  before  notice  of  trial,  in  an  action  speci- 
fied in  section  420  of  this  act,  fifteen  dollars;  in  every  other 
action,  twenty-five  dollars. 

For  each  additional  defendant  served  with  the  summons,  not 
ezceedinfT  ten,  two  dollars;  and  for  each  necessary  defendant,  in 
excess  of  that  number,  served  with  the  summons,  one  dollar. 

For  procuring  the  appointment  of  a  guardian  or  guardian  ad 
litem,  for  one  or  more  infant  defendants,  ten  dollars. 

For  procuring  an  order  directing  the  service  of  the  summons  by 
publication  thereof,  or  personally,  without  the  state,  on  #ne  or 
more  defendants,  ten  dollars. 

For  procuring  an  injunction  order  or  an  order  of  arrest,  ten 
dollars. 

2.  To  the  defendant: 

For  all  proceedings  before  notice  of  trial,  except  as  otherwise 
prescribed  in  this  article,  ten  dollars. 

3.  [Am»€l,  1901.]    To  either  party: 

For  all  proceedings,  after  notice  of  trial,  and  before  trial,  ex- 
cent  as  otherwise  prescribed  in  this  article,  fifteen  dollars. 

For  taking  the  deposition  of  a  witness  or  of  a  party,  as  pre- 
scribed in  section  eight  hundred  and  seventy,  section  eight  hun- 
dred and  seventy-one,  or  section  eight  hundred  and  ninety-three 
of  this  act,  ten  dollars. 

For  drawing  interrogatories,  to  be  annexed  to  a  commission,  or 
to  letters  rogatory,  issued  as  prescribed  in  sections  eight  hundred 
and  eighty-eight,  nine  hundred  and  twelve,  nine  hundred  and 
thi.  *'een,  and  three  thousand  one  hundred  and  seventy-one  of  this 
act,  ten  dollars. 

For  the  trial  of  an  issue  of  law,  twenty  dollars. 

For  the  trial  of  an  issue  of  fact,  or  the  assessment  of  damages 
pursuant  to  section  one  hundred  and  ninety-four  of  this  act, 
thirty  dollars;  and.  where  the  trial  necessarily  occupies  more  than 
two  days,  ten  dollars  in  addition  thereto. 
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For  making  and  serring  a  case,  twenty  dollars;  and,  when  thi 
case  necessarily  contains  more  than  fifty  folios,  ten  doUan  ii 
addition  thereto. 

For  making  and  serring  amendments  to  a  case,  twenty  doUaxi. 

Upon  a  motion  for  a  new  trial,  upon  a  case,  or  an  application 
for  judgment  upon  a  special  verdict,  the  same  sums  as  upon  n 
appeal,  as  prescribed  in  subdivision  fourth  of  this  section. 

Upon  any  other  motion,  or  upon  a  reference  specified  in  section 
three  thousand  two  hundred  and  thirty-six  of  this  act,  to  eacb 

J»arty  to  whom  costs  are  awarded,  a  sum  fixed  by  the  court  or 
udge,  not  exceeding  ten  dollars,  besides  necessary  disbursemente 
for  printing  and  referee's  fees. 

Where  a  new  trial  is  had,  pursuant  to  an  order  granting  th* 
same,  or  an  assessment  of  damages,  pursuant  to  section  one  hu- 
dred  and  ninety-four  of  this  act,  is  had,  for  all  proceedings  after 
the  granting  of,  and  before  the  new  trial,  or  an  assessment  of 
damages,  pursuant  to  section  one  hundred  ninety-four  of  this  act, 
twenty-five  dollars. 

For  one  term  of  the  city  court  of  the  city  of  New  Yoik,  at 
which  the  case  is  necessarily  on  the  calendar,  and  for  each  trial 
term  or  special  term,  of  the  supreme  court,  or  a  county  court,  not 
exceeding  five,  at  which  the  cause  is  necessarily  on  the  calendar, 
excluding  the  term  at  which  it  is  tried,  or  otherwise  finally  dis- 
posed of,  ten  dollars. 
L.  1001.  cfa.  637.    In  effect  Sept.  1,  1001. 

4.  [Am*d,  1902.]    To  either  party,  upon  an  appeal  to  the  sn 

9       preme  court  from  an  inferior  court,  excepting  upon  an  appeal  to 

the  supreme  court  from  the  city  (X)urt  of  the  city  of  New  York: 

i  or  upon  an  appeal  to  the  appellate  division  of  the  supreme  court. 

'  or  to  the  supreme  court  from  the  city  court  of  the  city  of  New 

York,  taken  from  an  interlocutory  or  final  judgment,  or  from  an 
order  granting  or  refusing  a  new  trial,  rendered  or  made  at  a 
trial  term  of  the  supreme  court  or  of  the  city  court  of  the  city  ot 
New  York;  or  upon  an  application  to  the  appellate  division  of  the 
supreme  court  for  a  new  trial,  or  for  judgment  upon  a  verdict. 
rendered  subject  to  the  opinion  of  the  court,  or  where  exception.^ 
are  ordered  to  be  heard,  in  the  first  instance,  at  a  term  of  the 
appellate  division  of  the  supreme  court;  before  argument,  twenty 
dollars.  For  argument,  forty  dollars.  For  each  term  of  the  ap- 
pellate division,  not  exceeding  five,  of  the  supreme  court,  at 
which  the  cause  is  necessarily  on  the  calendar,  excluding  the  term 
at  which  it  is  argued,  or  otherwise  finally  disposed  of;  ten  doUars- 
In  all  appeals  taken  under  section  thirty-one  hundred  and  eiKhtr 
nine  costs  awarded  to  the  successful  party  shall  not  exceed  ten 
dollars  in  addition  to  the  taxable  disbursements. 

L.  1002,  ch.  RIB.  Tn  ofTeot  Sopt.  1,  1902. 

n.  To  either  party,  upon  an  appeal  to  the  court  of  appeals: 

Before  argument,  thirty  dollars. 

For  argnment,  sixty  dollars. 

For  each  term,  not  exceeding  ten.  at  which  the  cause  is  on  thf 
calendar,  excluding  the  term  nt  which  it  is  argued,  or  otherwite 
finally  disposed  of.  ten  dollars. 

Where  a  judgment  is  affirmed  by  the  court  of  appeals,  the  court 
may,  in  its 'discretion,  also  award  damages,  by  way  of  costs,  for 
the  delay,  not  exceeding  ten  per  centum  upon  the  amount  of  the 
judgment:  or,  where  it  was  rendered  upon  an  appeal,  upon  the 
amount  of  the  original  judgment. 

Co.  PttK:.,  H  307  And  315;  L.  189R.  ch.  Mft.  In  effect  September  1,  ittt, 
L   taae.  cb.  226. 
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}  SSSa.  Additional  allowaaoe  to  platntlft  1a  f oroeloa 
irtltlon,  etc. 

Where  the  action  is  brought  to  foreclose  a  mortgage  upon 
property;  or  for  the  partition  of  real  property;  or  to  procur 
Jiiijadication  upon  a  will  or  other  instrument  in  writing;  c 
cx>mpel  the  determination  of  a  claim  to  real  property;  or  wl 
in   any  action,   a-  warrant  of  attachment  against   property 
been  issued;  the  plaintiff,  if  a  final  judgment  is  rendered  it 
faTor,  and  he  recovers  costs,  is  entitled  to  recover,  in  add 
to   the   costs  prescribed  in  the  last   section,   the  following 
centages,  to  be  estimated  upon  the  amount  found  to  be  due 
the  mortgage;  or  the  value  of  the  property  partitioned,  aff( 
bj  the  adjudication  upon  the  will  or  other  instrument,   or 
claim  to  which  is  determined;  or  the  value  of  the  property 
tached,  not  exceeding  the  sum  recovered,  or  claimed;  as  the 
may  be. 

Upon  a  sum,  not  exceeding  two  hundred  dollars,  ten  per  een 

Upon  an  additional  sum,  not  exceeding  four  hundred  do] 
five  per  centum. 

Upon  an  additional  sum,  not  exceeding  one  thousand  do] 
two 'per  centum. 

Where  such  an  action  is  settled  before  judgment,  the  plai 
ifl  entitled  to  a  percentage  upon  the  amount  paid  or  secured 
the  settlement,  at  one-half  of  those  rates.     In  an  action  to 
dose  a  mortgage  upon  real  property,  where  a  part  of  the  t 
grage  debt  is  not  due,' if  the  final  judgment  directs  the  sal 
the  whole  property,  as  prescribed  in  section  1G37  of  this  act 
percentages,  specified  in  this  section,  must  be  computed  upoi 
whole  sum,  unpaid  upon  the  mortgage.     But  if  it  directs  tiie 
of  a  part  only,  as  prescribed  in  set>tion  1636  of  this  act, 
must  be  computed  upon  the  sum  actually  due;  and  if  the  < 
thereafter  grants  an  order,  directing  the  sale  of  the  rem  all 
or  a  part  thereof,  the  percentages  must  be  computed  upon 
amount  then   due;   but   the   aggregate  of  the  percentages 
not  exceed  the  sum,  which  would  have  been  allowed,  if  the  e 
■urn  secured  by  the  mortgage  had  been  due,  when  final  judg 
was  rendered. 
Oo.  Ptoc.,  M  306  and  809.    Im  BiOt  4B. 

i  32S8.  [Am*d9  1896,  1888,  1S09,  1808,  1999.)  Addltl 
alloipraiice  to  either  party  In  dlfflcult  and  certain  o 
caaefl. 

In  nn  action  brought  to  foreclose  a  mortgage  upon  real  pro] 
or  for  the  partition  of  real  property,  or  in  a  difficult  and  ext 
clinary  '^ane,  (where  a  defense  has  been  interposed  in  an  acr 
or.  except  in  the  first  and  second  judicial  districts,  in  a  »{ 
proceeding  by  certiorari  to  review  an  assessment  under  a 
thirteen  of  the  tax  law,  and  the  acts  amending  the  name 
oonrt  may  also,  in  its  discretion,  award  to  any  party  a  fu 
sum,  as  follows: 

1.  In  an  action  to  foreclose  a  mortgage,  a  sum  not  excC' 
two   and  one-half  per  centum  upon  the  sum  due,  or  clainn 
be  due  upon  tb**  mortgage,  nor  the  aggregate  sum  of  two 
dred  dollars. 

2.  In  any  action,  or  special  proceeding,  specified  in  this  se 
where  a  defense  has  been  interposed,  oi  in  an  action  fo 
partition  of  real  property,  a  sum  not  exceedlne  five  per  cf 
upon  the  sum  recovered  or  claimed,  or  the  value  of  the  si 
matter  involved. 

Id.,  f  800;  L.  18<>^  ch.  571;  L.  ihMS^  ei.  61;  L.  1899,  oh.  299:  L 
ch.  816.  Am'd  by  L.  J  909.  cb.  <Sb,  ^  8.  8^  note  96  of  notes  of 
Of  Statntory  Coniiolidatioo  at  end  of  code.    See  Bnle  46. 
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I  8964.  Allowaneea  vnder  tlie  f  ores^tair  scetioma  llslt^ 

But  all  the  sums  awarded^  to  the  plaintiff,  as  prescribed  im 
section  8252  of  this  act,  or  to  a  party  or  two  or  more  parties 
on  the  same  side,  as  pi-eecribed  in  the  last  sentence  of  lectiaB 
8251  of  this  act,  and  in  snbdiyision  second  of  the  last  lectian, 
cannot  exceed,  in  the  aggregate,  two  thousand  dollars. 

Oo.  Proc.,  I  809. 

I  8255.  [Am'd,  1800.]    Costa  upon  adjournment  of  trial. 

Where  an  application  is  made  to  a  court  or  a  referee,  to  ad- 
journ a  trial,  the  payment  to  the  adverse  party  of  a  sum  not 
exceeding  ten  dollars,  or,  in  the  city  court  of  the  city  of  New- 
York,  a  sum  not  exceeding  five  dollars,  besides  the  fees  of  his 
witnesses,  and  other  taxable  disbursements,  already  made  or 
incurred,  which  are  rendered  ineffectual  by  the  adjournment,  may 
be  required,  as  a  condition  of  granting  the  adjournment. 
Id.,  i  814;  L.  1868,  ch.  617,  put  of  |  4;  L.  1895,  ch.  946w 

I  8266.     [Am'd,  1898.]     DIabnraementa  to  be  Ineladed  fa 
bill  of  eoata. 

A  party  to  whom  costs  are  awarded  in  an  action  is  entitled 
to  include  in  his  biU  of  costs  his  necessary  disbursements  as  fol- 
lows: The  legal  fees  of  witnesses  and  of  referees  and  other  offi- 
cers; the  reasonable  compensation  of  commissioners  taking  de- 
positions; the  legal  fees  for  publication  where  publication  is 
directed  pursuant  to  law;  the  legal  fees  paid  for  a  certified  copy 
of  a  deposition,  or  other  paper,  recorded  or  filed  in  any  pablie 
office,  necessarily  used  or  obtained  for  use  on  the  trial;  copies 
of  opinions  and  charges  of  judges;  the  reasonable  expenses  of 
printing  the  papers  for  a  hearing,  when  required  by  a  rule  of 
the  court;  prospective  charges  for  the  expenses  of  entering  and 
docketing  the  judgment;  and  the  sheriff's  fees  for  receiying  and 
returning  one  execution-  thereon,  including  the  search  for  prop- 
erty and  such  other  reasonable  and  necessary  expenses,  as  are 
taxable,  according  to  the  course  and  practice  of  the  court,  or  by 
express  provision  of  law.  Searches  affecting  property  situate  in 
any  county  in  which  the  office  of  county  clerk  or  register  is  a 
salaried  one,  when  made  and  certified  to  by  title  insurance^  ab- 
stract or  searching  companies,  organized  and  doing  business  under 
the  laws  of  this  State,  may  be  used  in  all  actions  or  special  pro- 
ceedings in  which  official  searches  may  be  used,  in  place  of  and 
with  the  same  legal  effect  as  such  official  searches,  and  the 
expenses  of  searches  so  made  by  said  companies  shall  be  taxable 
at  rates  not  exceeding  the  cost  of  similar  official  searches. 

Id..  I  311.  am*d;  L.   1896.  cb.   331. 


I  8867.  Increaaed  damavea  not  to  earry  Inereaaed ,  eoata. 

A  plaintiff,  who  recovers  double  or  other  increaaed  damages* 
does  not  thereby  become  entitled  to  more  than  single  costs;  ex- 
cept where  it  is  otherwise  specially  prescribed  by  law. 

3  E.  8.  616.   I  28  <2  Bdm.  <M0). 

I  8868.  Wben  defendant  entitled  to  Inereaaed  eoata. 

In  either  of  the  following  cases,  a  defendant,  in  whose  favor 
a  final  judgment  is  rendered,  in  an  action  wherein  the  complaint 
demands  judgment  for  a  sum  of  money  only,  or  to  recover  a 
chattel:  or  a  final  order  is  made,  in  a  special  proceedmg  insti- 
tuted by  a  State  writ,  is  entitled  to  recover  the  costs,  prMcriM 
In  section  3251  of  this  act.  ond.  in  addition  thereto^  ona-half 
thereof: 
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t.  Wher«%  the  defendant  is  or  was  a  public  officer,  appointed 
or  elected  under  the  authority  of  the  State,  or  a  person  specially 
«K.ppointed,  according  to  law,  to  perform  tiie  duties  of  such  an 
4>fflcer;  and  the  action  or  special  proceeding  was  brought  by 
veason  of  an  act,  done  by  him  by  virtue  of  his  office,  or  an  alleged 
omission  by  him,  to  do  an  act,  which  it  was  his  official  duty  to 
K^rform. 

2.  Where  the  action  was  brought  against  the  defendant,  by 
veason  of  an  act  done,  by  the  command  of  such  an  officer  or 
person,  or  in  his  aid  or  assistance,  touching  the  duties  of  the 
office  or  appointment. 

3.  Where  the  action  was  brought  against  the  defendant,  for 
taking  a  distress,  making  a  sale,  or  doing  any  other  act,  by  or 
under  color  of  authority  of  a  statute  of  the  State. 

But  this  section  does  not  apply,  where  an  officer,  or  other  per- 
son, specified  herein,  unites  in  his  answer  with  a  person  not 
entitled  to  such  additional  costs. 

9  B.   8.  616,  I  24. 

I  83B9.  laereaaed  dlsbursenieats  mat  allo-wed. 

The  increase,  specified  in  the  last  section,  does  not  extend  to 
the  disbursements;  and  an  officer,  witness,  or  juror,  is  not  enti- 
tled to  any  other  fees  in  the  action,  except  the  single  fee  allowed 
by  law  for  his  services. 
Id..   I  28,  am'd. 

(  8260.  Comtm  «poa  a  settlememt. 

Where  an  action,  specified  in  section  3228  of  this  act,  is  settled 
nefore  judgment,  no  greater  sum  shall  bg  demanded  as  costs, 
than  at  the  rates  prescribed  by  section  82al  of  this  act. 
Co.  Proc.,   I  822. 

I  Saei.  This   AVtiele   not  to  alleet   apeelal   proviatoms   of 

This  article  does  not  affect  any  provision  contained  elsewhere 
in  this  act,  or  in  any  other  statute  remaining  unrepealed  after 
this  act  takes  effect,  whereby  the  amount  of  costs  is  specially 
fiized.  in  a  particular  case,  oUierwise  than  as  prescribed  in  this 
article. 
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AaTICLB  8BCOND. 

Taxation  of  costs. 

tM.  t982.  OoBts;  how  taxed.     AUowances,  etc.;  Iioir  oonpotid 
8xiM.  Nutice  or  iitxuuon. 
8264.  Retaxatlon. 
8266.  Review  of  taxation. 
8266.  Duty  of  taxing  officer. 
3267.  Affidavit  respecting  dlBbanemenla. 


I  8202.    Coats  I   hoir   tJtxed.    AlloTTKaeesy    ete*|   kour 
pvted. 

Costs  must  be  taxed  by  the  clerk,  upon  the  application  of  the 
party  entitled  thereto:  except  that  the  court  may  direct,  that 
interlocutory  costs,  or  costs  in  a  special  proceeding,  be  taxed  by 
a  judge     The  clerk  must  insert,  in  the  judgment  or  final  order, 
the  amount  of  the  costs,  as  taxed.    In  a  case  where  the  costs 
are  in  the  discretion  of  the  court,  the  report  or  decision,  or  the 
direction  of  the  court  for  final  judgment,  upon  a  default,  or 
after  a  jury  trial,  must  specify  which  party  or  parties  are  eifti- 
tied  to  costs;  but  the  amount  of  the  costs  must  be  ascertained 
by  taxation.    The  allowance,   specified   in  section  3252  of  this 
act,  must  be  computed  by  the  clerk  upon  the  taxation;  but  the 
value  of  property,  required  to  be  ascertained  for  that  parpose* 
must  be  ascertained  by  the  court,  unless  it  has  been  nxed  by 
the  decision  or  report,  or  by  the  verdict  of  the  jury,  upon  whicn 
the  final  judgment  is  entered;  except  that,  in  case  of  actual  par> 
tition,  it  must  be  determined  by  the  commissioners. 

Oo.   Proc.,   part  of  (f  811    and  MO. 


I  8268.  Notice  of  tax*Uon. 

f  Costs  may  be  taxed,  upon  notice  to  the  attorney  for  each  ad- 

verse party,  who  has  appeared,  and  is  interested  in  reducing  the 
amount  thereof.  Notice  of  taxation  must  be  served,  not  leas 
than  five  days  before  the  taxation;  unless  the  attorneys,  serving 
and  served  with  the  notice,  all  reside,  or  have  their  ofllces,  in 
the  city  or  town,  where  the  costs  are  to  be  taxed;  in  which  case, 
'  a  notice  of  two  days  is  sufiScient.    A  copy  of  the  bill  of  costs, 

specifying  the   items,   with  the  disbursements  stated  in  detail, 
must  be  served  with  the  notice  of  taxation. 

Id.,  I  811. 

i  8264.  RetaxatlOA. 

Costs  may  also  be  taxed  without  notice.  But  wherp 
they  are  so  t^ed,  notice  of  retaxation  thereof  must  imme- 
diately afterwards  be  given  as  prescribed  in  the  laat  section, 
by  the  party  at  whose  instance  thev  were  taxed;  in  default 
whereof,  the  court  must,  upon  the  application  of  a  party  entitled 
to  notice,  direct  a  retaxation,  with  costs  of  the  motion,  to  be 
paid  by  the  party  in  default.  The  court  may,  in  its  discretion, 
upon  the  apDiication  of  a  party  interested,  direct  a  retaxation  of 
costs  at  any  time.  Any  sum,  deducted  upon  a  retaxation,  most 
be  credited  upon  the  execution,  or  other  mandate  issued  to  en- 
force the  judgment. 

I  8266.  Review  of  taxation. 

A  taxation  or  a  retaxation  may  be  reviewed  by  the  court,  upon 
a  motion   for  a  new   taxation.     The  order,  msde  upon  such  t 
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morion,  may  allow  or  disallow  miy  item,  objected  to  before  tbe 
taxiiii;  otUcer,  in  which  case,  it  has  lUe  effect  of  a  uew  taxation; 
or  it  may  direct  a  uew  taxation  before  the  proper  officer,  specify- 
ing  the  grounds  or  the  proof,  upon  which  the  item  may  be  allowed 
or  disallowed  by  him. 

1  82€I8.  Duty  of  taxing  ollleer. 

An  officer,  authorized  to  tax  costs  in  an  action  or  a  speda! 
proceeding,  must,  whether  the  taxation  is  opposed,  or  not,  exam- 
ine the  bills  presented  to  him  for  taxation;  must  satisfy  himself 
that  all  the  items  allowed  by  him  are  correct  and  legal;  and 
must  strike  out  all  charges  for  fees,  other  than  the  prospective 
charges  expressly  allowed  by  law,  where  it  does  not  appear  that 
the  ie»er vices,  for  which  they  are  charged,  were  necessarily  per- 
formed. 

2  R.  "S.  668,  I  0  (2  Bdm.  672). 

f  8267.  Attdavit  reapeetlniT  diabnraemeats. 

A  charge,  for  the  attendance  of  a  witness,  cannot  be  allowed 
without  an  affidavit,  stating  the  number  of  days  of  his  actual 
attendance;  and,  if  travel  fees  are  charged,  the  distance  for 
which  they  are  allowed.  A  charge,  for  a  copy  of  a  document 
or  paper,  cannot  be  allowed,  witnout  an  affidavit,  stating  that 
it  was  actually  and  necessarily  used,  or  was  necessarily  obtained 
for  nae.  An  item  of  disbursements,  in  a  bUl  of  costs,  cannot  be 
allowed,  in  any  case,  unless  it  is  verified  by  affidavit,  and  appears 
to  have  been  necessarily  incurred,  and  to  be  reasonable  in  amount 

la.,  S  7;  Go.  Proe.,  part  of  f  811. 
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TITLB  in. 
Security  for  oosta. 


090.  S9S8:  Wlien  defendant  may  require  eeenrltir  fer 

•209.  Id.;    after   action    cosuneneed. 

8270.  Tlie  laat  two  eeettena  qnaUfled. 

8271.  Id.:  In  actions  b7  and  against  ezeeotora,  etc. 

8272.  Order  to  glTo  security. 
8278.  Requisitee  of  nndertakinc. 

8274.  Notice  of  exception;  id.  of  justlflcatlon. 

8276.  Joatlllcatlon  of  sureties.      AUowance  ef  undectaklB^ 
•8276.  Order  to  fire  additional  security.    Proceedings. 

8277.  Effect  of  failure  to  obey  order  to  gite  security. 

8278.  UabUlty  of  attorney  for  costs  In  cerUln  actions. 
8278.  This  title  applies  to  special  ppofwdlngi. 

1  8208.  (Am'd,  1891»  1904»  1910w]  Wken  AefcAdajat  M«y 
require  seeiirltr  for  eoatn* 

The  defendant,  in  an  action  brongiit  in  a  court  of  record,  may 
reqaire  «ecurity  for  costs  to  be  giyeo,  as  prescribed  in  tiiis  title, 
where  the  plaintiff  was,  when  the  action  was  conunenced,  either 

1.  A  person  residing  without  the  state;  or,  if  the  action  is 
brought  in  a  county  court,  except  in  the  counties  of  Albany. 
Kings,  Queens  and  Richmond,  dr  in  the  city  court  of  the  citj 
of  New  Xork,  the  city  court  of  Yonkers,  or  the  city  court  of 
Albany,  residing  without  the  City  or  county,  as  tiie  case  may  be, 
wherein  the  court  is  located;  or 

2.  A  foreign  corporation;  or 

3.  A  person  imprisoned  under  execution  for  a  cdme;  or 

4.  The  official  assignee  of  a  person  so  Imprisoned:  the  official 
assignee  or  official  trustee  of  a  debtor;  or  an  assignee  In  bank- 
ruptcy; where  the  action  is  brought  upon  a  cause  of  action, 
arising  before  the  assignment,  the  appointment  of  the  trustee, 
or  the  adjudication  in  bankruptcy. 

2  R.  a.  e20.  1  1  (2  EAm,  644) :  L.  1891,  eh.  170;  Lb  IBOi,  clu  824;  L.  1210, 
ek.  UB.     la  affect  Sept.  1,  1010. 

I  8809.  Id.)  after  aetien  eoaaaaeaeed. 

The  defendant,  in  a  like  action,  may  require  security  for  ooslt 
to  be  given,  where,  after  the  commencement  of  the  action,  tb# 
plaintiff  either 

1.  Ceases  to  bo  a  resident  of  the  State;  or,  where  me  actton 
is  brought  in  cither  of  the  local  courts  sx>ecified  in  subdiTision 
first  of  the  Inst  section,  ceases  to  be  a  resident  of  the  city  or 
county,  as  the  case  may  be,  wherein  the  court  is  located;  or 

2.  Is  adjudicated  a  bankrupt,  or  discharged  from  his  debts,  or 
exonerated  from  imprisonment,  pursuant  to  a  law  of  the  State, 
or  of  the  United  States;  or 

8.  Is  sentenced  to  the 'State  prison,  for  a  term  less  than  for  life. 

Id. 

I  8970.  The  laat  two  section*  q«aUAe4. 

In  a  case  specified  in  either  of  the  last  two  sections,  if  there 
are  two  or  more  plaintiffs,  the  defendant  cannot  require  security 
for  costs  to  be  given,  unless  he  is  entitled  to  require  it  of  all  tht 

_  -  I  ■ 1 -■-■  am^       — ' -—^ 

*  So  In  orlglnaL 
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%  aSTl.  Id.  I  m  aetlona  by  and  aaraiast  exeoatovo,  ate. 

In  an  action  by  or  against  an  executor  or  administrator,  in  his 
Tepresentative  capacity,  or  the  trustee  of  an  express  trust,  or  a 
person  expressly  authorized  by  statute  to  ane,  or  to  be  sued;  or 
by  an  official  assignee,  the  assignee  of  a  receiver,  or  the  com- 
mittee of  a  person  judicially  declared  to  be  incompetent  to 
inanasre  his  affairs;  the  court  may,  in  its  discretion,  require  the 
plaintiff  tOs  giye  security  for  costs.  . 

Go.  Proc.,  part  of  |  817;  L.  1874,  cb.  446,  |  6.  y 

1  82T2.    [A.m'd,   1919.]     Order  to  fflve  acearlty. 

"W'bere  security  for  costs  is  required  to  be  given,  the  court  In 
wbii'h  the  action  Is  pending,  or,  except  in  a  case  specified  in  the 
tabt  sectiou,  a  judge  thereof,  upon  due  -oroof,  at  any  time,  b.v 
affidavit,  of  the  facts,  must  make  an  order  requiring  the  plniu- 
tiCT,  withiu  n  time  specified,  either  to  pay  into  court,  the  sum 
of  two  hundred  and  fifty  dollars,  to  be  applied  to  the  payni^eiit 
of  the  fosts,  if  any,  awarded  against  him,  or,  at  his  election, 
to  file  with  the  clerk  an  undertaking,  and  to  serve  a  written 
notice  of  the  payment  or  of  the  filing  upon  the  defendant's  at- 
torney; and  staying  all  other  proceedings,  on  the  ijart  of  the 
plaintiff*  except  to  review  or  vacate  the  order,  until  the  pay- 
ment or  filing,  and  notice  thereof,  and  ateo,  if  an  undertaking 
is  given,  the  allowance  of  the  same. 

2  R.   S.  620,   part  of  |  3    (2   Edm.   644).     Ain*d  by  L.   191S,   ch.   635,  in 
effect  Sept.  1,  1915. 

R 

I  82T8.  Reavlsltea  of  nndertalclac 

The  undertaking,  specified  in  the  last  section,  must  be  executed 
to  the  defendant  by  one  or  more  sureties,  and  must  be  to  the 
effect  that  they  will  pay,  upon  demand,  to  the  defendant,  all 
costs  which  may  be  awarded  to  him  in  the  action,  not  exceeding 
a  sum,  specified  in  the  undertaking,  which  must  be  at  least  two 
hundred  and  fifty  dollars. 

Id.,  I  4,  am*d;  L.  1875.  cb.  806. 

i  8274.  Notice  of  exoeptloaf  Id.  of  |«stl]sk<oatioa« 

Within  ten  days  after  service  of  the  notice  of  filing  the  under* 
taking,  the  defendant  may  serve  upon  the  plaintiff's  attorney 
a  notice  that  he  excepts  to  the  sureties  therein.  Within  ten  days 
after  service  of  such  a  notice,  the  plaintiff  must  serve,  upon  the 
defendant's  attorney,  a  notice  of  the  justification  of  the  same  or 
new  sureties  before  a  judge  of  court,  or  a  county  judge,  at  a 
specified  time  and  place;  the  time  to  be  not  less  than  five  nor 
more  than  ten  days  thereafter,  and  the  place  to  be  within  the 
county  where  the  action  is  triable. 

Id.,' IS  5  and  6,  ain'd. 

f  8275.  Jasttllcation  of  ■aretiev.  Alloiraaoe  of  «ador« 
takiac 

Section  580  of  this  act  applies  to  the  justification  of  the  fiure- 
ties.  Where  the  judge  finds  the  sureties  sufficient,  he  must  annex 
the  written  examination,  if  any.  to  the  undertaking,  indorse  his 
ftlloTiiance  thereon,  and  cause  them  to  be  filed  with  the  clerk. 
Where  the  defendant  fails  duly  to  except  to  the  sureties,  the  un- 
dertaking is  deemed  allowed,  and  must  be  indorsed  and  filed  is 
Vke  manner. 

Jd..  U  5  and  6,  am'd;  L.  1875,  ch.   305. 
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i  8S76.  CAm»«»  18»1.]  Or««r  to  sive  AdAltiomal  m^mmwltw 
Proceediass. 

At  any  time  after  the  allowance  of  an  undertaking,  giren  pur- 
Buant  to  such  an  order,  or  as  prescribed  in  section  3278  of  tlii* 
act,  or  after  notice  of  the  payment  into  court  made  pursuant  ic 
such  an  order,  the  court,  or  a  judge  thereof,  upon  satisfactoiy 
proof,  by  affidavit,  that  the  sum  specified  in  the  undertaking, 
or  the  amount  of  such  payment,  is  insufficient;  or  that  one  or 
more  of  the  sureties  have  died,  or  become  insolvent,  or  that  hit 
or  their  circumstances  have  become  so  precarious  that  there  is 
reason  to  apprehend  that  the  undertaking  ia  insufficient  for  the 
security  of  the  defendant;  must  make  an  order  requiring  the 
plaintiff  to  give  an  additional  undertaking,  or  make  an  additional 
payment  into  court.  The  last  four  sections  apply  to  such  an  or 
der,  and  to  the  undertaking  given,  or  payment  made,  punoaat 
thereto. 
L.  1891,  cb.  lei. 

i  39T7*  flSlfoet  of  failnvo  to  obey  order  to  slve  •eevrlty. 

Where  the  plaintiff  fails  to  comply  with  an  order,  made  as  pre 
scribed  in  this  title,  or  to  procure  the  allowance  of  an  under 
taking  given  pursuant  to  sucn  an  order,  the  defendant  is  entitled 
to  a  judgment  dismissing  the  complamt,  and  in  his  favor  for 
costs.    The  defendant  may  apply  therefor,  as  upon  a  motion. 

2  R.  8.  620.  I  4,  am*d;  L.  1876,  ch.  806. 

I  8S78.  Liability  of  attorney^  for  costs  1b  oertaia  aotloaa 

Where  a  defendant  is  entitled  to  require  security  for  costs,  as 
prescribed  in  section  3268  of  this  act,  the  plaintiff's  attorney  is 
liable  for  the  defendant's  costs,  to  an  amount  not  ezceedmg  one 
hundred  dollars,  until  security  is  given,  as  prescribed  in  this  title. 
The  plaintiff's  attorney  may  relieve  himself  from  that  liability, 
although  the  defendant  may  not  require  security  for  costs  to  be 
given,  by  filing  and  procuring  the  allowance  of  an  undertaking, 
as  if  an  order  had  been  made  as  prescribed  in  section  3272  it 
this  act. 

M.,  If  7  and  8. 

I  3270.  ThiM  title  applies   to  special  proeeedlaffs. 

The  for€»g(>inp  swtimiH  of  this  title  apply  to  a  special  prot*eed- 
ing  iuHtitutod  in  a  court  »f  rccora.  in  like  uiuiuier  aa  to  an  acticm; 
for  which  purix)»e.  the  prosecutiuK  party,  other  than  the  iHHiple. 
or.  where  the  special  proceedinK  i«  instituted  in  the  name  of  the 
people  iii>on  the  relation  of  a  private  corporation  <ir  individual. 
The  relator,  is  deemed  a  plaintiflf,  and  the  atlverse  party,  a  de- 
fendant. 
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TrriiE  rv. 

General  provisions  relating^  to  f  eee. 

flee   8280.  Taking  feetf   not   preHcribed   by   law,    prohibited. 

8281.  Id. ;     for  aervlces  not  rendered,   except,   etc. 

8282.  Penalty   for  extortion. 

3283.  Clerk  of  court  of  appeals  to  account  for  and  pay  over  feei. 

3284.  [Bepealed-J 

8286.  Certain   county   clerks   and   registers   must   account  for  fees. 

328G.  General   provisions  as   to  fees,   etc.,   to  be  accounted  for. 

3287.  Fees  of  certain  officers   to  be   taxed  upon   demand. 

3288.  Parties,   attorneys,   etc.,   when  not  allowed  fees. 
8289.  No   fee    for    administering    certain    official    oaths. 

3290.  Certain   searches   to  be  gratuitous. 

3291.  Officer,   etc.,   may   charge   fee  paid   for   oath,    postage,    etc. 

3292.  Id. ;   his  fees,  etc.,  to  be  paid  before  required  to  transmit  papers. 

3293.  Provision    where   printers   In   county   refuse   to  publish. 

3294.  Affidavit  of   refusal   to  publish,   etc. 
8295.  Comptroller   to  audit  certain   charges. 

i  8280.  [Repealed  by  L.  1909,  chs.  35  and  51.  See  Consoli- 
dated Laws,  tits.  Judiciary  Law,  §  252,  Public  OfBcers  Law, 
§  67.] 

H  S281-82282.  [Repealed  by  L.  1909,  ch.  51.  See  Consoli- 
dated Laws,  tit  Public  Officers  Law,  §  67.] 

I  8283.  [Repealed  by  L.  1909  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §  256  ] 

f  3284.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.] 

I  8285.  [Repealed  by  L.  1909,  ch.  16.  See  Consolidated  Laws, 
tit.  County  Law,  §  161.] 

i  8286.  [Repealed  by  L.  1909,  ch.  51.  See  Consolidated  Laws, 
tit.  Public  Officers  Law,  §  70.] 

1  828T.  [Am>d,  189S.1  Fees  of  certain  oMcers  to  be 
taxed  upon  demand. 

Each  county  clerk  or  register  of  deeds,  who  claims  any  fees 
by  virtue  of  his  office;  and  each  sheriff  or  coroner,  who,  upon  the 
collection  of  an  execution,  or  the  se^lement,  either  before  or 
after  judgment,  of  an  action  or  a  special  proc^eedin^,  claims  any 
fees,  which  have  not  been  taxed;  must,  upon  the  written  demand 
of  the  person  liable  to  pay  the  same,  cause  them  to  bo  taxed 
within  the  county,  upon  notice  to  the  person  making  the  de- 
mand, by  a  justice  of  the  supreme  court,  or  the  county  judge. 
After  such  a  demand  is  made,  the  officer  cannot  collect  his  fees, 
Ujitil  they  have  been  so  taxed. 

2  R.  S.  652.  Si  1  nnd  2  (2  Bdm.  671) :  L.  1844.  ch.  127.  St  2  and  S 
(4    Kdm.    694);    L.    1895,    ob.    946. 

I  8288.  P«<rtle«,  attorneys,  etc.,  wKen   not  allowed   fees. 

A  party  to  an  action  or  a  special  proceeding  is  not  entitled  to 
a  fee,  for  attending  as  a  witness  therein,  in  his  own  behalf,  or 
In  behalf  of  a  party  ivho  pleads  jointly,  or  is  united  in  interest, 
with  him:  and  an  attorney  or  '^'uinsel,  in  an  action   or  special 
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proceetliiig,  is  not  entitled  to  a  fee,  for  attending  as  a  witness 
therein,  in  behalf  of  his  client. 

Sec   2   R.    S.    6ul.    I    15    (2   Edm.   671.) 

I  3289.  [Repealed  by  L.  1909,  ch.  51.  See  Consolidated  Laws, 
tit.  Public  Officers  Law,  §  69.] 

I  8200.  [Repealed  by  L.  1909,  ch.  23.  See  Consolidated  Laws, 
tit.  Executive  Law,  £84.] 

I  8201.  [Repealed  by  L.  1909,  ch.  51.  See  Consolidated  Laws 
tit.  Public  Officers  Law,  i  68.] 

i  3202.  Id.)  bU  fees,  etc.,  to  be  imtd  before  required  t* 
transmit  paper. 

Each  provision  of  this  act,  requiring?  a  judf?e,  clerk,  or  other 
officer  to  transmit  a  paper  to  another  officer,  for  the  benent  of 
a  party,  is  to  be  construed  as  requiring  the  transmission  only  at 
iL<>  request  of  the  person  so  to  be  benefited,  and  upon  payment 
by  him  of  the  fees  allowed  by  law  for  the  paper  transmitted,  ar 
any  copy  or  certificate  connected  therewith,  and  the  expenses 
specified  in  the  last  section. 

L.    1876.   ch.    449,    |   12. 

1  .H208.  ProTialon  ^wber«  prlntera  In  eonnty  retvae  im 
pubUab. 

If  the  proprietor  of  each  newspaper,  published  in  a  city  or 
county,  in  which  any  notice,  order,  citation,  or  other  paper  b 
required  by  law  to  be  published,  refuses  to  publish  the  same, 
for  the  fees  prescribed  by  law  for  the  publication,  it  may  be  pub- 
lished in  the  newspaper,  printed  at  Albany,  in  which  legal  no- 
tices are  required  bv  law  to  be  published.  If  it  is  required  by 
law  to  be  published  in  that  newspaper,  and  also  in  another  news- 
paper published  in  a  city  or  county,  and  the  proprietor  of  eac4i 
newspaper  in  that  city  or  county  refuses  to  publish  it  for  the  fees 
so  prescribed,  it  may  be  published  in  the  newspaper,  published 
nearest  to  the  place,  where  a  person  is  required  to  api>ear.  or 
where  an  act  is  to  be  done,  pursuant  thereto,  the  proprietor  of 
which  will  publish  the  same,  for  those  fees.  Publication,  made 
as  prescribed  in  this  section,  is  as  valid,  as  if  it  was  made  in  the 
city  or  county,  where  the  publication  thereof  is  so  required  by 
law. 

2  R.   S.   048.   SI  46  and  47   (2  Edm.  667). 

«   3204.   Allldavlt   of  refusal  to  pvblisb,  etc. 

Where  publication  is  made,  as  prescribed  in  the  last  sectloD, 
elKewhere  than  in  the  cdty  or  county  where  it  is  otherwise  re- 
quired by  law  to  be  made,  the  affidavit  of  publication  mast 
either  be  accompanied  with  an  affidavit,  or  contain  a  statement, 
to  the  effect  that  an  application  to  publish  the  advertisem«it 
was,  before  such  publication,  made  to  the  proprietor  of  each 
new^spaper  published  in  the  city  or  county :  tnat  the  amount  of 
the  legal  fees  for  such  publication  was  at  the  same  time  tendered; 
and  that  the  application  was  refused.  Such  an  affldarit  Is  pre- 
sumptive evidence  of  the  facts  stated  therein. 

2  R.  8.  648.  I  40. 

I  3295.  [Repealed  by  L.  1900.  ch.  58.    See  Consolidated  Lawt, 

tit  State  Finance  Law,  §  40.] 

8T8 


c.  21,  t.  5  AMOUNT  OF  FEES.  i|  3206-07 

TTSImE  v. 
Stuns  allowed  as  fees. 

8ec.  8296.  Befere«*8  fees  generally. 

8207.  Id.;  upon  uleit  of  real  property. 

8398.  Fees  for  oatba  and  aeknoWiedKmenU. 

8289.  Sanreyora'    and    commlasionera'    fees,    In    action   for   partition   or 

dovrer   etc 

3300.  Fees  of  'the  clerk  of  the  coort  of  appealB. 

3801.  Clerk's  fees  In  cItH  actions  meneraUy.    • 

8S0S.  The  last  section  qnalifled. 

3303.  Clerk's  fees  apon  naturaliaation. 

3304.  Fees  of  county  clerks  generally. 

8305.  Certain  proYislons  not  affected  by  tlie  last  section. 
830Sa.  Fees  for  certifying  prepared  copies. 

3306.     P<*eB  of  register  and  other  clerks. 

330ea.  Fees  of  county  clerk  for  entries  of  moneys  deposited  with  county 

treasurer. 
8807.     Sheriff's  fees. 

8306.  The  last  section  qualified. 
3300.     Id.;   bow  collected. 
8810.     Ooroner's  fees. 

8311.    Stenographer's  fees. 

3312.  (Compensation  of  deputy  aherlffs  and  constables  attending  courts. 

3313.  Fees  of  trial  Jurors. 

S314.  Supenrisors  may  make  allowance  to  grand  and  trial  jurors. 

8815.  Id.;  extra  pay  upon  protracted  trtau. 

3816.  Jurors*  fees  in  special  proceedings. 

8317.  Fees  of  printers. 

8818.  Witnesses'   fees  generally. 

8319.  Id.;  on  deposition  to  be  used  In  another  state. 

8820.  Receiver's  commissions. 

3321.  Fees  of  county  treasurer,  and  chamberlain  of  New  York. 

8822.  Fees  of  a  Jnsttce  of  the  peace. 

8828.  Constable's  fees. 

3824.  Id.:  affidavit  upon  claim  for  travel  fejBS, 

8825.  Justice's  court,   fees  upon  a  commission. 

3826.  Id.;  Jurors'  f^ies. 

8827.  Id.;  witnesseb'   fees. 

3828.  Id.;   fees  to  be  paid  before  services  rendered. 

3829.  Id.;  by  whom  fees  to  be  paid. 

3330.     Certain  special  provlBJons  excepted  from  this  title. 

8881.     Provision  as  to  change  in  fees.  « 

8331a.  Presentation   of   claims   by   Jurors   and  disposition   of   nnelaimed 

3332.    This  title  applies  to  civil  cases  only. 

3332a.  Exemption  of  counties  comprising  Oreatw  New  York. 

3332b.  Fees  of  county  clerks  in  counties  comprising  Greater  New  Y(Hrk. 

3332c.  Exemption   of   counties   comprising    Greater   New    York. 

3332d.  Fees  of  recording  officers  In  counties  comprising  Greater  New  York. 

I  8296.  lAvi'dy  1896.]     Referee's  fee*  ffemerRllr. 

A  referee,  in  an  action  or  a  special  proceeding  brought  in  a 
court  of  record,  or  in  a  special  proceeding,  taken  as  prescribed 
in  title  twelve  of  chapter  seventeen  of  this  act,  is  entitled  to 
ten  dollars  for  each  day  spent  in  the  business  of  the  reference; 
unless  at  or  before  the  commencement  of  the  trial  or  hearing, 
a  different  rate  of  compensation  is  fixed,  by  the  consent  of  the 
parties,  other  than  those  in  default  for  failure  to  appear  or  plead, 
manifested  by  an  entry  in  the  minutes  of  the  referee,  or  other- 
wise in  writing,  or  a  smaller  compensation  is  fixed  by  the  court 
or  judge  in  the  order  appointing  him. 

Co.  Proc.,  f  313,  am'd.     L.  1896.  ch.  90.     In  effect  March  11.  1896. 

•f  8297.  [Aiii*d,   1895.]      Id.|   upon   sales   of   real    property. 

The  fees  of  a  referee  appointed  to  sell  real  property  pursuant 
to  a  judgment  in  an  action,  are  the  same  as  those  allowed  to  the 
sheriff,  and  he  is  allowed  the  same  disbursements  as  the  sheriff. 
Where  a  referee  is  required  to  take  security  upon  a  sale,  or  to 
distribute,  or  apply,  or  ascertain  and. report  u|X)n  the  distribution 
or  application  of  any  of  the  proceeds  of  the  sale,  he  is  also  enti- 
tled to  one-half  of  the  commissions  upon  the  amount  so  secured, 
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distributed  or  applied,  allowed  by  law  to  an  executor  or  admin- 
istrator for  receiving  and  paying  oat  money.  But  commtssioni 
shall  not  be  allowed  to  him  upon  a  sum  bidden  by  a  party,  and 
applied  upon  the  party's  deu^and  as  fixed  by  the  judgment,  with- 
out being  paid  to  the  referee,  except  to  the  amount  of  ten  dollars^ 
And  a'  referee's  compensation,  including  commissions,  caoDot, 
where  the  sale  is  under  a  judgment  in  an  action  to  foredose  a 
mortgage,  exceed  fift!!r  dollars,  unless  the  property  sold  for  ten 
thousand  dollars  or  upwards,  in  which  event  the  referee  may 
receive  such  additional  compensation  as  to  the  court  may  seem 
proper,  or  in  any  other  cause  iive  hundred  dollars. 

L.    1869.   ch.    579,    |   4.    am*d:    and   see   Co.    Proc..    S    309,   am*d;  1*,  lflT«» 
ch.  431.  f   11:  L.   1895,   ch    241. 

1  3SS98.  Fees   for  oaths  and  aekno-wledm^Mtts. 

Any  officer,  authorized  to  perform  the  services  specified  in  this 
section,  and  to  receive  fees  therefor,  is  entitled  to  the  following 
fees: 

1.  For  administering  an  oath  or  affirmation,  and  certifying  the 
same  when  required,  except  where  another  fee  is  specially  pre- 
scribed by  statute,  twelve  cents. 

2.  For  taking  and  certifying  the  acknowledgment  or  proof  of 
the  execution  of  a  written  instrument;  by  <me  person,  twenty-fiTe 
cents;  and  by  each  additional  person,  twelve  cents;  for  swearing 
each  witness  thereto,  six  cents. 

2  R.  S.  63T.   i  28  (2  Edm.  6!S8) ;  L.  1847,  ch.  S39  (4  Edm.  628):  L.   IIHO. 
ch.  2.38.   (  2   (3  Ediu.  302). 

$  8290.  Snrveyorn'  and  commissioners'  fees  la  aetloa  for 
partition  or  doipver,  etc 

A  survej'or,  employed  as  prescribed  by  law,  in  an  action  for 
partition  or  dower,  or  to  determine  dower,  is  entitled  to  five  dol- 
lars for  each  day,  actually  and  necessarily  occupied  in  survey- 
ing, laying  out,  marking,  or  mapping  land  therein.  Each  assist- 
ant* so  employed,  is  entitled  to  two  dollars  for  each  day,  actually 
and  necessarily  occupied  in  serving  under  the  surveyors  difection. 
Each  commissioner,  appointed  as  prescribed  by  law,  to  make 
partition  or  admeasure  dower,  is  entitled  to  five  dollars  for  each 
aay*a  actual  and  necessary  service. 

2  R.  8.  643.   H  34  and  35   (2  Edui.  66?>.  am'd. 

§  8300.  Fees  of  the  clerk  of  the  conrt  of  appeals* 

The  clerk  of  the  court  of  ai)peals  is  entitled,  for  the  services 
specified  in  this  section,  to  the  following  fees: 

For  tiling  a  notice  of  appeal  to  that  court,  and  all  the  papers 
transmitted  therewith,  fifty  cents. 

For  filing  any  other  paper,   ten  cents. 

For  drawing  an  order,  twenty  cents  for  each  folio. 

For  entering  an  order,  twenty  cents;  and  for  each  folio  more 
than  two,  ten  cents. 

For  drawing  a  judgment,  twenty-five  cents;  and  for  each  folio 
mor**  than  two,  ten  cents. 

For  entering  a  judgment,  twenty-five  ^ents;  and  for  each  folio 
more  than  two,   ten  cents. 

For  a  certified  copy  of  an  order,  record,  or  other  paper,  entered 
or  filed  in  his  office,  ten  cents  for  each  folio. 

For  engrossing  a  remittitur,  ten  cents  for  each  folio. 

For  a  certificate,  other  than  that  a  paper,  for  the  copying  of 
which  he  is  entitled  to  a  fee.  is  u  copy,  twenty-five  cents. 

For  sealing  any  paper  when  required,  fifty  cents. 

2  B.  8.  622,  I  2  (2  Edm.  046) ;  L.   1847,  ch.  277,  |  7. 
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S  8901.  (Ain'di   1880.]     Clerk's   fees  Im   elvll   aetlons   yen- 


Kxcept  as  otherwise  prescribed  in  the  next  section,  each  clerk 
of  tbe  court  of  record  is  entitled  for  his  services  in  an  action  or  a 
special  proceeding,  brought  in  or  transferred  to  the  coart  of  which 
he  is  clerk,  to  the  following  fees: 

Upon  the  trial  of  the  action,  or  the  hearing,  upon  the  merits,  of 
tlie  special  proceeding,  from  the  party  bringing  it  on,  one  dollar. 
Kor  entermg  final  judgment  in  the  action,  or  entering  a  final 
order  in  the  special  proceeding,  including  the  filing  of  the  judg- 
ment-roll, and  a  copy  of  the  judgment  to  insert  therein,  fifty 
cents;  and  ten  cents  in  addition  lor  each  folio  exceeding  ten, 
contained  in  the  order  or  judgment. 

For  entering  any  other  order  or  an  interlocutory  judgment,  ten 
cents  for  each  folio,  exceeding  five. 

For  a  certified  or  other  copy  of  an  order,  record,  or  other  paper, 
entered  or  filed  in  his  office,  five  cents  for  each  folio. 

Where,  on  an  appeal  from  a  judgment  or  order,  a  party  shall 
present  to  the  clerk  a  printed  copy  of  the  judgment-roll  or  order 
appealed  from,  it  shall  be  the  duty  of  the  clerk,  as  required,  to 
compare  and  certify  the  same,  tor  which  service  he  shall  be 
entitled  to  be  paid  at  the  rate  of  one  cent  per  folio. 

For  a  certified  transcript  of  the  docket  of  a  judgment,  twelve 
cents. 

For  filing  a  transcript  or  docketing  or  re-docketing  a  judgment 
thereu^n,  six  cents. 

He  18  not  entitled  to  any  fee,  or  other  compensation,  for  any 
other  service,  in  an  action  or  a  special  proceeding  in  the  court, 
except  that  where  he  is  also  county  clerk,  he  may  charge  fees  ab 
prescribed  in  section  3304  of  this  act,  subject  to  the  hmi  tat  ions 
therein  contained. 

Where  the  attorneys  for  all  the  parties  interested,  other  than 
parties  in  default  or  against  whom  a  judgment  or  a  final  order  has 
been  taken,  and  is  not  appealed  from,  stipulate  in  writing  that 
a  paper  is  a  copy  of  any  paper  whereof  a  certified  copy  is  re- 
quired by  any  provision  of  tnis  act,  the  stipulation  takes  the  place 
of  a  certificate,  as  to  the  parties  so  stipulating,  and  the  clerk  is 
not  required  to  certify  the  same  or  entitled  to  any  fee  therefor. 

And  the  paper  so  proved  by  stipulation  shall  be  received  by 
the  clerks  of  all  the  courts  and  by  the  courts  and  shall  be  used 
or  filed  with  the  same  force  and  effect  as  if  certified  by  a  clerk  of 
the  conrt. 
See  Co.  Proc.,   |  312:  L.   1890.  ch.  312. 

I  3302.   [Am'd,  1896.]     The  last  seetlon  qnallfled. 
The  last  section  does  not  apply  to  the  clerR  of  a  surrogate's 
court,  of  the  city  court  of  the  city  of  New  York,  of  the  city 
court  of  Yonkers,  of  the  justice's  court  of  the  city  of  Albany,  or 
of  a  mayor's  or  recorders  court. 

L.  1895,  ch.  946. 

I  3803    [Repealed  by  L.  1909,  ch.  35.    See  Consolidated  Laws, 
tit.  Judiciary  Law,  §  268.] 
I  8804.   [Am'd.  1896.]     Fee*  of  conntr  eierka   generally-. 

A  county  clerk  Is  entitled,  for  the  services  specified  in  this  sec- 
tion, except  where  another  fee  is  allowed  therefor  by  special 
statutory  provision,  to  the  following  fees  to  be  paid  in  advance: 

For  searching  and  certifying  the  title  to,  and  incumbrances 
upon  real  property,  for  each  year  for  which  the  search  is  made, 
for  each  name,  and  each  kind  of  conveyance  or  lien,  five  cents. 

For  a  copy  of  an  order,  record,  or  other  paper,  entered  or  filed 
in  his  office,  eight  cents  for  each  folio. 
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For  filing  a  transcript,  and  malting  an  entry  aa  prescribed  in 
section  1258  of  this  act,  twelve  cents. 

For  issuing  an  execution  upon  a  judgment,  a  transcript  whereof, 
or  of  the  docket  of  which,  has  been  filed  in  his  office,  fifty  cents, 
to  be  paid  by  the  party  at  whose  request  the  execution  is  iasned. 
and  to  be  collected  by  the  sheriff  in  addition  to  the  sum  doe  upon 
the  judgment. 

For  recording  and  indexing  a  notice  of  the  pendency  of  an 
action,  filed  in  his  office,  ten  cents  for  each  folio  contained  in  the 
notice. 

For  canceling  such  a  notice,  or  a  notice  filed  in  his  office,  as 
as  prescribed  in  section  t^9  of  this  act,  twenty-five  cents. 

I<or  recording  any  instrument,  which  must  or  may  legally  be 
recorded  by  him,  ten  cents  for  each  folio. 

For  filing  a  certificate  of  satisfaction,  or  other  satisfaction-pieoe 
of  a  mortgage,  and  entering  the  sati.sf action,  twenty-five  cents. 

For  afllxiug  and  indexing  a  notice  of  forecloHurc  of  a  mortgajre 
as  prescribed  in  section  2390  of  this  act,  twenty-five  cents. 

For  entering  a  minute  that  a  mortgage  has  been  foreclosed, 
ten  cents. 

For  filing  and  entering  a  satisfaction  of*  an  assignment  of  a 
judgment,  twelve  cents. 

For  filing  and  entering  the  bond  of  a  collector  or  other  officer 
authorized  to  receive  taxes,  twelve  cents. 

For  searching  for  such  a  bond,  six  cents. 

For  entering  satisfaction  thereof,  twelve  cents. 

For  sealing  any  paper,  when  required,  twelve  cents. 

For  filing  and  docKeting  notice  of  a  mechanic's  lien,  ten  oeiit& 

For  filing  and  entering  8i)ecificatious  and  all  other  papers  relat- 
g,  ing  to  a  lien  against  a  vessel,  twenty-five  cents. 

"  For  filing  any  paper  required  by  law  to  be  filed  in  his  office^ 

other  than  as  expressly  provided  for  in  this  section,  six  cents. 

For  filing  any  paper  deposited  with  him  for  safe  keeping,  six 
cents;  and  for  searching  for  such  a  paper,  when  required,  three 
cents  for  each  paper  necessarily  opened  and  examined. 

For  a  certificate,  other  than  that  a  paper,  for  the  copying  of 
which  he  is  entitled  to  a  fee,  is  a  copy,  twenty-five  cents. 

For  inquiring  into,  determining,  and  certifying  the  sufficiency 
of  the  sureties  of  a  sheriff,  fifty  cents. 

For  attending  upon  the  canvassing  of  rotes,  given  at  an  elec- 
tion, two  dollars. 

For  drawing  the  necessary  certificates  of  the  result  of  the  can- 
vass, eighteen  cents  for  each  folio;  and  for  the  necessary  copies 
thereof,  nine  cents  for  each  folio. 

For  notifying  the  governor  that  any  person  has  taken  an  oath 
of  office,  ten  cents  and  the  necessary  postage. 

For  notifying  the  governor  that  anv  person  has  neglected  to 
take  an  oath  of  office,  or  to  file  or  renew  any  security,  within  the 
time  prescribed  by  law,  or  of  a  vacancy  in  an  office  in  his  county, 
ten  cents  and  the  necessary  postage. 

For  notifying  any  person  of  his  appointment  to  office,  twenty- 
five  cents,  and  the  expenses,  actually  and  necessarily  incnrred  in 
giving  the  notice,  which  the  comptroller  deems  reasonable. 

For  entering,  in  the  minutes  of  the  county  court,  a  license  to 
keen  a  ferry,  and  for  a  ropy  thereof,  one  dollar. 

For  taking  and  entering  a  recognizance,  from  any  person  au- 
thorized  to  keep  a   ferr.v.  twenty-five  rents. 

But  a  county  clerk  in  not  entitled  to  nny  fee.  under  this  section. 

•Word    "of**    uaM    In    tho    amondment    of    1896.      Kridently    InadTertcntli 
oaed  for  word  "  or  "  which  app^nrfi  in  the  original  code. 
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for^  SL  copy  of,  or  for  filing  or  certifying,  any  paper,  in  a  civil 
motion  or  special  proceeding,  in  a  court  of  which  ne  is  ez-officio 
clerk. 

2     CU    S.   638.   i  80   (2  Edm.   650);   L.   1864,   ch.   53,   |  4   (6  Bdm.  281); 
'2     R.     S.   545,    f    3    (2   Edm.    665);    L.    1873.    ch.    489,    I   4    (0   Bdm.    622); 
I^     1.806,   ch.   672.     In  effect  May   12,    1896. 

f   3a06«  Certain  provlalon*  not  alfeeted  by  the  Immt  aeetlon. 

''J? be  last  section  does  not  affect  any  special  statutory  provision, 
remaining  unrepealed  after  this  title  takes  effect,  whereoy  a  fee. 
cl iff e rent'  from  the  fee  therein  allowed,  is  allowed  to  the  'Clerk  of 
tlie  cit^  and>  county  of  New  York,  or  of  the  county  of  Kings,  for 
ct    service  therein  specified. 

I^     1863,   ch.    142.    if   1  and  2;   Co.   Proc.,    |   256;    L.    1874,   ch.   804;   L. 
1808,  ch.   720;  L.  1871,  ch.  734. 

t  3SO0a.  [Added,  1914.]  Fees  for  eertifyinff  prepared 
^«»ple«. 

Whenever  there  shall  be  presented  to  any  public  officer  for 
■certification  or  exemplification,  a  previously  prepared  legibly  type- 
-^vritten  or  printed  copy  of  any  aocument,  paper,  book  or  record 
In  such  officer's  custody,  the  fees  in  such  case,  for  certification 
or  exemplification,  shall  be  at  the  rate  of  three  cents  for  each 
<olio;  but  the  minimum  total  charge  for  certification  or  exempli- 
fication in  all  cases  shall  be  twenty-five  cents. 

Added  by  L.   1914.  ch.  345,   In  effect  Sept.   1.   1914. 

I  8806.    [Am*d,  1915.]     Fees  of  register  and  other  elerks. 

The  register  of  any  county  or  the  clerk  of  any  court  of  record, 

~  is  entitled  for  any  services*  specified  in  thirty-three  hundred  and 

four,   which  he   is  authorizea   to   perform,   to  the  fees  specified 

therein,  subject  to  the  qualificfltions  therein  contained,  unless  a 

dififerent  fee  therefor  is  fixed  by  statute. 

.     Am'd  by  L.  1915.  ch.  625.  In  effect  May   14,   1915.  ^ 

I  SSOOa.   [Added,  1909.1    Fees  of  coanty  clerk  yor  eatrlea 


om  moaeya  deposited  ^Tlth  coanty  treasarer. 

The  county  clerk  shall  be  entitled  to  receive,  for  making  the 
entries  required  of  him  by  law  of  moneys  deposited  with  the 
county  treasurer  the  sum  of  fifty  cents  in  each  case,  to  be  paid 
by  the  party  to  the  action  or  proceeding,  and  taxed  as  a  dis- 
bursement therein. 

Added  by  L.  1909.  ch.  65.  Derivation  —  U  1889,  ch.  330.  {  2,  as  am*d 
by  L.  1895,  eh.  544,  |  2.  See  note  20  of  notes  of  Board  of  Statutory 
ConaoUdatlon  at  end  of  code. 

I  8807.   [Am'd,  1884,  1894.  1907,   1915,  1917.]     Sheriff's  fees. 

A  sheriff  is  entitled,  for  the  services  specified  in  this  section, 
to  the  following  fees: 

1.  For  serving  a  summons  with  or  without  either  a  copy  of  the 
complaint,  or  a  notice  specified  in  section  four  hundred  and  nine- 
teen or  section  four  hundred  and  twenty-three  of  this  act;  one 
dollar,  except  that  in  the  counties  of  New  York,  Kings,  Bronx, 
Queens  and  Richmond,  it  shall  be  one  dollar  and  fifty  cents;  or 
for  serving  or  executing  an  order  of  arrest,  or  any  other  mandate. 
for  the  service  or  execution  of  which  no  other  fee  is  s|)ecially 
-prescribed  by  law,  except  a  subooena,  one  dollar;  except  that  in 
the  counties  of  Ne\i;  York.  Kings,  Bronx  Queens  and  Richmond. 
it  shall  be  four  dollars,  for  each  T>erson  served  or  as  to  whom  it  is 
executed;  and  for  necessarrj*  traveling  to  serve  or  executo  the  same, 
-six  cents  for  each  mile  traveled,  going  and  returning;  the  travel- 
ing fees  to  be  computed  from  the  court  house  of  the  county;  or, 
if  there  are  two  or  more  court  hmisea.  from  that  nearest  to  the 
place  of  service  or  exeeution.  But  where  two  or  more  niandnten 
are  delivered  to  a  sheriff,  to  bo  t<erved  upon  or  executed  against 
:one  person,  at  one  timp,  in  one  action  or  special  proceeding;  or 
where  v  mandate  is  served  upon  or  executed  against  two  or  more 
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persons,  iu  one  action  or  special  proceeding,  and  in  the  coorse  of 
one  journey;  the  sheriff  is  entitled,  in  all,  to  six  cents' onlj,  for 
each  mile  traveled. 

2.  For  levying  a  warrant  of  attachment,  against  the  property 
of  a   defendant,,  issued   as   prescribed  in   title   third  of  chapter 
seventh  of  this  act,  or  for  executing  a  requisition  to  replevy  one 
or  more  chattels,  one  dollar;  except  that  in  the  counties  of  New 
York,  Kings,  Bronx,  Queens  and  Richmond  it  shall  be  five  dol- 
lars; and,  also,  such  additional  compensation,  for  his  trouble  and 
expenses,  in  taking  possession  of  and  preserving  the  property,  as 
the  judge,  issuing  toe  warrant,  or  in  case  of  a  replevin,  as  the 
court  or  a  judge  Uiereof  allows,  and  the  judge  or  court  may  make 
an  order  requiring  the  party  liable  therefor  to  pay  the  same  to 
the  sheriff.     For  making  and  filing  a  description  of  real  property, 
or  an  inventory  of  personal  property  attached,  twenty-five  cents 
for  each  folio;  except  that  in  the  counties  of  New  York,  Kings, 
Bronx,   Queens  and   Richmond,   it  shall   be  fifty  cents  for  each 
folio;  for  each  necessary  copy  thereof,  twelve  cents  for  each  folio; 
except  that  in  the  counties  of  New  York,  Kings,  Bronx,  Queens 
and    Richmond,    it    shall    be    twenty    cents    for    each    folio;    to- 
gether with  such  compensation  to  the  appraisers,  as  the  judg* 
issuing  the  w^arrant   allows,   npt  exceeding  two  dollars  to  each 
appraiser,  for  each  day  actually  employed.     For  advertising,  dur- 
ing the  pendency  of  the  action,  personal  property  attached,  the 
same  foes  as  are  allowed  to  a   sheriff  for  advertising  personal 
property  for  sale,  by  virtue  of  an  execution.     If  the  action  is  sei- 
tled,  either  before  or  after  judgment,  the  sheriff  is  entitled  to 
poundage,  upon  the  value  of  th«  property  attached,  not  exceed- 
ing the  sum  at  which  the  settlement  is  made. 

3.  For  a  copy,  necessarily  made  by  him,  of  a  summons  or  other 
^  mandate,  or  of  a  complaint,  affidavit,  or  other  paper  served  by 
^              him,  where  no  fee  therefor  is  specially  prescrifeed  by  law,  twelve 

cents  for  each  folio:  except  that  in  the  counties  of  New  York. 
Kings,  Bronx,  Queens  and  Richmond,  it  shall  be  twenty  cents 
for  each  folio. 

4.  For  notifying  jurors  to  attend  a  trial  term  of  a  court  of 
record,  fifty  cents  for  each  cause  placed  upon  the  calendar  for 
trial  by  a  jury,  to  be  paid  by  the  party  first  putting  the  cause  on 
the  calendar  for  that  term.  But  the  sheriff  is  not*  entitled  to 
more  than  one  dollar  and  fifty  cents  for  (*alendar  fees  in  one 
action.  The  clerk  shall  not  put  a  cause  upon  the  calendar,  for 
trial  by  a  jury,  until  the  fee  specified  in  this*  subdivision,  is  paid 
to  him,  for  the  use  of  the  sheriff.  And  where  the  cause  Js  tiled 
at  a  subsequent  term,  without  a  new  note  of  issue,  as  prescribed 
in  section  nine  hundred  and  seventy -seven  of  this  act,  the  party 
moving  the  trial  must  pay  to  the  clerk,  for  the  use  of  the  sheriff, 
the  calendar  fee  or  fees  remaining  unpaid.  No  sheriff  who  re- 
ceives an  annual  salary  in  whole  or  in  part  for  his  services  shall 
be  entitled  to  the  fees  provided  by  this  subdivision,  and  in  all 
oounties  where  the  sheriff  receives  such  annual  salary,  the  clerk 
shall  place  all  causes  upon  the  calendar  for  trial  without  the  pay- 
ment or  collection  of  any  fee  therefor. 

5.  For  notifying  jurors  drawn  to  attend  upon  a  writ  of  Inqniry, 
or  to  try  the  validity  of  a  claim  to  personal  property,  seised  by 
virtue  of  a  warrant  of  attachment  or  an  execution,  or  in  obedience 
to  a  precept  issued  by  commissioners  appointed  to  inquire  oon- 
rerning  the  in^^onipetoncv  of  a  person  to  manage  himself  or  hit 
affairs,  in  conse<iuence  of  idiocy,  lunacy,  or  habitual  drnnkeuness. 
or  in  any  case  not  provided  for  in  the  last  preceding  subdivision 
of  this  section,  including  the  making  and  return  of  the  inquisition 
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^rben  reqaired,  for  each  juror  notified,  twenty-five  cents;  except 
tiiat  in  the  counties  of  New  York,  Kings,  Bronx^  Queens  and 
Richmond,  it  shall  be  fifty  cents  for  each  juror  notified.  For  at- 
tending a  jury  when  required,  in  such  a  case,  two  dollars;  except 
tl^at  in  the  counties  of  New  York,  Kings,  Bronx,  Queens  and 
Richmond,  it  shall  be  five  dollars. 

6.  For  receiving  an  execution  against  property,  entering  it  in 
his  books,  searching  for  property,  and  postage  on  the  return, 
i^lien  made  through  the  postofflce,  fifty  cents;  except  that  in  the 
counties  of  New  York,  Kings,  Bronx,  Queens  and  Richmond,  it 
shall  be  one  dollar  and  fifty  cents.  If  required  by  the  sheriff. 
that  fee,  together  with  his  fee  for  returning  the  execution,  must 
he  paid,  by  the  person  in  whose  behalf  the  execution  is  issued,  at 
the  time  when  it  is  delivered  to  the  sheriff,  who  is  not  bound  to 
execute  it  unless  the  fee  is  so  paid.  For  mileage  upon  an  execu- 
tion, for  each  mile,  going  only,  ten  cents;  to  be  computed  as  pre- 
scribed in  subdivision  first  of  this  section. 

7.  For  collecting  money  by  virtue  of  an  execution,  a  warrant 
of  attachment,  or  an  attachment  for  the  payment  of  money  in  an 
action,  or  a  special  proceeding;  or  by  virtue  of  a  warrant  for  the 
collection  of  money,  4ssued  by  the  comptroller,  .or  by  a  county 
treasurer:  in  any  county,  except  New  York,  Kings,  Bronx. 
Queens,  Richmond  or  Westchester,  three  per  centum  upon  the 
sum  collected,  not  exceeding  two  hundred  and  fiftv  dollars,  and 
two  per  centum  upon  the  residue  of  the  sum  collected;  and  in 
either  of  the  counties  of  New  York,  Kings,  Bronx,  Queens,  and 
Richmond  five  per  centum  upon  the  first  one  thousand  dollars  col- 
lected; two  and  one-half  per  centum  on  the  next  nine  thousand 
collected:  and  one  per  centum  on  all  sums  over  and  above  ten 
thousand  dollars,  in  the  county  of  Westchester,  two  and  one-half 
per  centum  up^n  the  sum  collected  not  exceeding  two  hundred 
and  fifty  dollars,  and  one  and  one-quarter  per  centum  upon  the 
residue  of  the  sum  -collected;  and  also,  wnere  an  execution  in 
stayed  after  a  levy,  by  order  of  the  court  or  otherwise,  or  where 
a  levv  is  upon  a  live  animal,  or  speedily  perishable  property,  such 
additional  comp  •nsation,  for  his  trouble  and  expenses  in  taking 
care  of  and  p<'efierving  the  property,  as  the  court  or  a  judge 
thereof  allows.  Where  a  settlement  is  made  after  a  levy  by  vir- 
tue of  an  execution,  the  sheriff  is*  entitled  to  poundage  upon  the 
value  of  the  property  levied  upon,  not  exceeding  the  sum  at  which 
the  settlement  is  made,  and  to  the  additional  compensation,  if 
any,  provided  for  in  this  subdivision. 

o.  For  advertising  real  or  personal  property  for  sale,  by  virtu* 
of  an  execution,  warrant  of  attachment,  or  other  warrants  speci- 
fied in  the  last  preceding  subdivision,  two  dollars,  unless  it  is 
stayed  or  settled  before  sale;  and  in  that  case,  one  dollar. 

9.  For  making  duplicate  certificates  of  t^be  sale  of  real  prop- 
erty, by  virtue  of  an  execution,  twenty-five  cents  for  each  folio. 
For  drawing  and  executing  a  conveyance,  upon  a  sale  of  real 
property,  two  dollars,  except  that  in  the  counties  of  New  York. 
Kings,  Bronx,  Queens  and  Richmond  it  shall  be  five  dollars  to 
be  paid  by  the  grantee.  The  sheriff  is  also  entitled  to  the 
printer's  fees,  as  prescribed  by  law,  paid  by  hira  for  the  publica- 
tion, not  more  than  six  weeks,  of  a  notice  of  the  sale  of  real 
property,  and  he  may  require  the  party  directing  the  sale  to 
advance  the  printer's  fees,  in  which  case  he  must  repay  the  same 
out  of  the  proceeds.  Where  the  notice  is  published  more  than 
six  weeks,  or  the  sale  is  nostporied.  the  expense  of  continuing  the 
publication,  or  of  publishing  the  notice  of  postponement,  must 
l»e  paid  by  the  person  requesting  it.  Where  two  or  more  execu- 
tions  against   the  property   of  one  judgment  debtor  are  in  the 
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hands  of  the  sheriff,  at  the  time  when  the  property  is  first  adver- 
tised,  the  sheriff  is  entitled  to  printer's  fees  upon  onlj  one  execo- 
tion,  and  he  must  elect  upon  which  execution  he  will  receive  the 
same. 

10.  For  returning  any  mandate,  which  he  is  required  by  law 
to  return,  twelve  cents;  except  that  in  the  counties  of  New  York, 
Kings,  Bronx,  Queens  and  Richmond,  it  shall  be  twenty-fire 
cents.  For  a  certified  copy  of  an  execution,  and  of  the  return  of 
satisfaction  thereupon,  delivered  as  prescribed  in  section  twelve 
hundred  and  sixty -six  of  this  act,  twenty-five  cents;  except  that 
in  the  counties  of  New  York,  Kings,  Bronx,  Queens  and  Rich- 
mond, it  shall  be  fifty  cents. 

11.  For  posting  and  publishing  t|ie  notice  of  sale,  selling,  and 
conveying  real  property,  in  pursuance  of  a  direction  contained  in 
a  judgment,  the  like  fees,  as  for  the  same  services  upon  the  sale 
of  real  property  by  virtue  of  an  execution;  but  where  real  prop- 
erty is  sold  under  a  judgment  in  an  action  to  foreclose  a  mort- 
gage, the  sheriffs  entire  compensation  cannot  exceed  fifty  dollars. 

12.  For  taking  a  bond  for  the  liberties  of  the  jail,  one  dollar. 
For  taking  any  other  bond,  or  any  undertaking  which  he  is 
authorized  to  take,  fifty  cents;  except  that  in,  the  counties  of  New 
York,  Kings,  Bronx,  Queens  and  Richmond,  it  shall  be  one  dol- 
lar, and  the  notary*s  fees  to  any  afSdavit  or  acknowledgments. 
For  a  certified  copy  of  such  a  bond  or  undertaking,  twenty-five 
cents;  except  that  in  the  counties  of  New  York,  Kings,  Bronx, 
Queens  and  Richmond,  it  shall  be  fifty  cents. 

13.  For  executing  any  mandate,  requiring  him  to  put  a  person 
into  possession  of  real  property,  other  than  a  warrant  specified 
in  subdivision  eighteen  of  this  section,  and  removing  the  persoa 
in  possession,  one  dollar  and  fifty  cents,  except  that  in  the 
counties  of  New  York,  Kings,  Bronx,  Queens  and  Richmond,  it 
shall  be  five  dollars  and  the  same  travel  fees  as  upon  the  service 
of  a  summons. 

14.  For  each  person  committed  to  or  discharged  from  prison, 
in  an  action  or  a  .special  proceeding,  one  dollar,  to  be  paid  by  the 
person  at  whose  instance  he  is  imprisoned.  For  attending  before 
an  officer  for  the  purpose  of  surrendering  a  prisoner,  or  receiv* 
ing  into  custody  a  prisoner  surrendered,  in  exoneration  of  his 
bail,  including  all  his  services  upon  such  a  surrender  or  receipt, 
one  dollar. 

15.  For  attending  a  view,  two  dollars  for  each  day,  and  for 
traveling,  going  and  returning,  eight  cents  for  each  mile. 
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16.  For  bringing  up  a  prisoner,  upon  a  writ  of  habeas  corpus 
to  inquire  into  the  cause  of  detention,  one  dollar  and  fifty  cents; 
ana  for  traveling  to  and  from  the  jail,  twelve  cents  for  each  mile. 
For  bringing  up  a  prisoner,  upon  any  other  writ  of  habeas  corpus, 
the  same  fees;  and  for  attending  the  court  or  judge  thereupon, 
one  dollar  for  each  day.  The  sheriff  is  entitled,  in  addition  to 
the  sums  specified  in  this  subdivision,  to  his  actual  and  necessary 
expenses. 

17.  For  any  services,  which  may  be  rendered  by  a  constable, 
other  than  those  specially  provided  for  in  this  section,  the  same 
fees  as  are  allowed  by  law  to  a  constable  for  those  services. 

18.  For  executing  a  warrant,  to  remove  any  persoli  from  landfs, 
belonging  to  the  people  of  the  State»  or  to  Indians,  such  a  sum 
as  the  comptroller  audits,  and  certifies  to  be  a  reasonable  com- 
pensation. 

19.  For  giving  notice  of  any  general  or  special  election,  to  all 
the  officers,  to  whom  he  is  required  by  law  to  give  such  a  notice, 
one  dollar  for  each  town  or  ward,  in  addition  to  the  expense  of 
publishing  the  notices,  as  required  by  law;  payable  from  the 
county  treasury. 

20.  For  notifying  constables  to  attend  a  court,  fifty  cents  for 
each  constable  notified. 

21.  For  attending  a  term  of  a  court,  which  he  is  required  by 
law  to  attend,  for  each  day,  three  dollars. 

22.  In  the  county  of  New  York  where  a  levy  has  been  made 
nnder  a  warrant  of  attachment  and  the  warrant  of  attachment 
is  vacated  or  set  aside  by  order  of  the  court,  the  sheriff  is  entitled 
to  poundage  upon  the  value  of  the  property  attached  not  exceed- 
ing the  amount  specified  in  the  warrant,  and  such  additional 
compensation  for  his  trouble  and  expense  in  taking  possession 
and  preserving  the  property  as  the  judge  issuing  the  warrant 
allows,  and  the  judge  or  court  may  make  an  order  requiring  the 
party  at  whose  instance  the  attachment  is  issued  to  pay  the  same 
to  the  sheriff;  and  in  such  county  when  said  attachment  has  been 
otherwise  discharged  by  order  of  the  court,  he  shall  be  entitled  to 
the  poundage  aforesaid  and  to  retain  the  property  levied  upon 
until  his  fees  and  poundage  are  paid  by  the  party  at  whose 
instance  the  attachment  is  discharged. 

23.  In  the  county  of  New  York  where  an  execution  has  been 
vacated  or  set  aside,  the  sheriff  is  entitled  to  poundage  upon  the 
value  of  the  property  levied  upon  not  exceeding  the  amount  speci- 
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tied  in  the  execution,  and  the  judge  or  court  may  make  an  o 
requiring  the  party  liable  therefor  to  pay  the  same  to  the  s 

U  1871.  ch.  415   (9  Bdm.  87),   |   1.  amM:  L.   1850,  ch.  225.  |  1  (S 
608);   L.   1872,   ch.   26;  2  B.   S.  644.   |  38,   and  aobaeqnent  aectkna. 
by  L.   1884,   ch.   462;  L.   1894.  cb.  407;   L.   1907.  ch.  258;  U   1916.  ch. 
L.   1917,   cb.   266,   in  effect  Apr.   27.    1917. 

f  8808.  Tlte  laat  •ectlon  qoallfled. 

The  last  section,  except  the  limitation  of  amount  contained 
subdivision  eleventh  thereof,  does  not  affect  any  special  statutorx 
provision,  remaining  unrepealed  after  this  title  takes  effect. 
relating  to  the  fees  and  expenses  of  the  sheriff  of  the  city  and 
county  of  New  York,  or  the  sheriff  of  the  county  of  Kings. 

L.    1869,   ch.   569.    f   2;   L.   1878.   ch.    166.    f   2;  L.   1874.   ch.    192.  and  L. 
1876.  ch.  489,   I  2. 

1  880O.  Id.  I  bow  collected. 

The  fees  of  a  sheriff,  upon  an  execution  against  property, 
other  than  those  with  respect  to  which  it  is  specially  prescribed 
by  statute,  either  that  they  must  be  paid  by  a  particular  person. 
or  that  ^hey  may  be  included  in  the  costs  of  the  party  in  whose 
favor  the  execution  is  issued,  must  be  collected  by  virtue  of  the 
execution,  in  the  same  manner  as  the  sum  therein  directed  to 
be  collected. 

2  R.  S.  644.  i  88. 

1  3810.  Goroiier>a  fee*. 

A  coroner  is  entitled  for  the  services  specified  in  this  section, 
to  the  following  fees: 

1.  For  performing  any  duty  of  a  sheriff,  in  an  action  or  a 
special  proceeding,  in  which  the  sheriff  is,  for  any  cause,  dia- 
qualitied,  the  same  fees  to  which  a  sheriff  is  entitled  for  the 
same  services. 

2.  For  confining  a  sheriff  in  a  house,  by  virtue  of  a  mandate, 
and  maintaining  him  while  there,  two  dollars  for  each  day,  to 
1x3  paid  by  the  sheriff,  before  he  is  entitled  to  be  discharged. 

2  R.  S.  (t47.   i  39  (2  Edm.  666):  L.  1873.  ch.  8:)3. 


I  3311.   [Ain*d,  1895,  1915,  1916.]      Stenoffrapher'a  U 

Except  where  otherwise  agreed,  or  when  special  provision  is 
otherwise  made  by  statute,  a  .stenographer  is  entitled,  for  a  copy 
fully  written  out  from  hi»  stenographic  notes  of  the  testimony. 
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or  any  other  proceeding,  taken  in  an  action,  or  a  special  proceed- 
ing in  a  court  of  record,  or  before  a  judge  or  justice  thereof,  and 
furnished,  upon  request,  to  a  party,  or  his  attorney,  to  the  fol- 
lowing fees  for  each  folio:  In  a  trial  term  of  the  supreme  court, 
or  at  a  special  term  of  the  supreme  court  in  the  third,  fourth, 
fifth,  sixth,  seventh  or  eighth  judicial  districts,  six  cents;  in  any 
other  court  or  courts,  ten  cents;  and  for  the  copy  of  the  testimony 
required  to  be  made  in  any  proceeding  for  the  record  of  the 
surrogate's  court  of  the  counties  of  New  York,  Bronx,  Kings' 
and  Erie,  ten  cents;  and  the  surrogate  may  order  that  the  fees 
for  such  record  copy  be  paid  out  of  the  estate  to  which  the 
proceeding   relates. 

Am'd  by  L.  1805,  ch.  MO;  L.  1915.  ch.  198;  L..  1916>  ch.  100,  in  effect 
Sept.   1,   1916. 

1  3812.  [Am'd,  1881,  1889,  1806,  1890,  1908,  1904,  1006,  1906, 
1900,  1918,  1917.]  Compensation  of  deputy  alfterlffii  and 
constables  attendlnar  |?onFts. 

A  constable  or  a  deputy  sheriff  is  entitled,  for  attending  a 
sitting  of  a  court  of  record,  pursuant  to  a  notice  from  the  sheriff, 
to  a  fee  for  each  day's  actual  attendance,  in  any  county  in  the 
state,  to  be  fixed  by  the  board  of  8ui)eryi8or8  thereof,  and  mileage 
as  allowed  by  law  to  trial  jurors  in  courts  of  record;  and  in  any 
county  where  the  court  or  grand  jurv  holds  evening  or  night 
sessions,  the  board  of  supervisors  may  provide  for  additional 
compensation  to  be  allowed  to  each  constable  or  deputy  sheriff 
for  each  evening  or  night  session  actually  attended  by  him.  Such 
fees  must  be  paid  by  the  county  treasurer,  upon  the  production  of 
the  certificate  of  the  clerk,  stating  the  number  of  days  and  even- 
ings that  the  constable  or  deputy  sheriff  attended.  If  a  constable 
or  deputy  sheriff  attending  a  sitting  of  a  court  of  record  pursuant 
to  a  notice  from  the  sheriff  is  unable  to  reach  his  home  upon  the 
day  he  is  excused  from  attendance,  he  shall  be  entitled  to  com- 
I>ensation  for  an  additional  day,  and  the  clerk  shall  certify  accord- 
ingly upon  satisfactory  proof  of  such  fact  by  affidavit.  But  the 
provisions  of  this  section  shall  not  be  applicable  to  the  counties 
of  Kings,  New  York  and  Erie.  All  other  acts  or  sections  of 
acts  conflicting  herewith  are  hereby  repealed. 

2  R.  S,  647,  I  40  (2  Edm.  666);  L.  1860,  cb.  427;  L.  1864.  ch.  371; 
am'd  by  L.  1881,  ch.  122,  I..  1889,  oh.  48;  L.  1896,  ch.  420;  L.  1899,  ch. 
525:  L-  1903,  ch.  487;  U  1904.  ch.  162;  L.  1905,  ch.  304;  L.  1906,  ch. 
117;  U  1909.  eh.  174;  L.  1918,  ch.  257;  I..  1917,  ch.  158,  in  effect  Sept. 
1,   1917, 
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S  331 3«  Fees  of  trial  Jurors. 

A  trial  juror,  in  an  action  or  a  special  proceeding,  in  a  court 
of  record,  is  entitled,  except  as  otherwi^  specially  prescribed 
by  statute  in  a  particular  court,  oi;  a  particular  county,  to  the 
following  fees:  twenty-five  cents  for  each  cause  in  which  he  w 
empanelled,  to  be  paid  by  the  party  noticing  the  cause  for  trial; 
or,  if  it  is  noticed  by  more  than  one  party,  by  the  party  whom 
the  court  directs  to  pay  it. 

3  R.   S.  643.   i  87   (2   Edm.  662). 

I  8814.  [Am'd,  1897,  1898,  1899,  1900,  1908,  1904,  1S4M, 
1907,  1918,  1917,  1918.)  Supervisors  may  malce  allowamee 
to  arrand  and  trial  Jurors. 

1.  In  the  counties  within  the  city  of  New  York  the  board  of 
aldermen,  and  in  any  other  county  the  board  of  supervisors,  may 
direct  that  a  sum,  not  exceeding  four  dollars  in  addition  to  the 
fees  prescribed  in  the  last  section,  or  in  any  other  statutory  pro- 
vision, be  allowed  to  each  grand  juror,  and  each  trial  juror  for 
each  day's  attendance  at  a  term  of  a  court  of  record,  of  civil  or 
criminal  jurisdiction,  held  within  their  county,  and  in  any  county 
wherein  a  court  holds  evening  or  night  sessions,  or  in  any  county 
in  which  the  grand  jury  ho^ds  evening  or  night  sessions,  the  board 
of  supervisors  may  direct  that  a  sum,  not  exceeding  one  dollar 
and  fifty  cents  in  addition  to  the  fees  prescribed  in  this  section  ra- 
the last  section,  or  in  any  other  statutory  provision,  be  allowed  to 
each  grand  juror  and  to  each  trial  juror  for  each  evening  or 
night's  attendance  at  a  term  of  a  court  of  record  of  civil  or 
criminal  jurisdiction  held  within  their  county.  If  a  different  rate 
is  not  otherwise  established  as  herein  provided,  each  juror  is 
entitled  to  five  cents  for  each  mile  necessarily  traveled  by  him  in 
going  to  and  returning  from  the  term;  but  such  board  of  alder- 
men or  board  of  supervisors  may  establish  a  lower  rate. 

2.  A  juror  is  entitled  to  mileage  for  actual  travel  once  in  each 
calendar  week  during  the  term,  except  that  in  the  counties  of 
Queens,  Rockland  and  Orange,  grand  and  trial  jurors  may  be  paid 
four  cents  a  mile  for  each  mile  necessarily  traveled  in  going  to  and 
returning  for  each  day  of  actual  travel  during  the  term  in  Men 
of  any  other  mileage.     The  sum  so  established  or  allowed  must 
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l)€  paid  by  the  coanty  treasurer  upon  the  certificate  of  the  clerk 
of  the  court,  stating  the  number  of  days  that  the  juror  actually 
attended,  and  the  number  of  miles  traveled  by  him  in  order  to 
attend.  If  a  iuror  in  attendance  at  a  term  of  a  court  of  record 
cannot  reach  his  home  upon  the  day  he  is  excused  from  attend- 
ance, he  shall  be  entitled  to  compensation  for  an  additional  day. 
and  the  clerk  shall  certify  accordingly  upon  satisfactory  proof 
of  such  fact  by  aflSdayit  The  amount  so  paid  must  be  raised 
In  the  same  manner  as  other  county  charges  are  raised. 

2  B.  S.  643  I  37.  am'd.  L.  1860,  eh.  307  (6  Edm.  710).  Ain'd  by  L.  1807. 
t-b.  23:  L.  1898.  ch.  393;  L.  1S90,  oh.  439;  L.  1900.  eh.  585;  L.  1903.  ch. 
247:  L.  1904.  ch.  161;  U  1906,  chi».  77,  334;  L.  1907.  ch.  148:  L.  1913, 
ch.   257;  L.   1917.  ch.    209;  L,   1918,  ch.  63*:,  in  effect  May    18,   1918. 

1  8816.  Id. I  extra  9*7  apon  protracted  trials. 

Where  the  trial^  by  a  jury^  of  an  issue  of  fact,  in  either  a  ciyil 
or  a  criminal  action  or  special  proceeding,  in  a  court  of  record, 
occupies  more  than  thirty  days,  the  court,  by  an  order  entered  in 
the  minutes,  may  fix  and  allow,  to  each  juror,  such  an  extra  com- 
pensation as  it  deems  reasonable,  for  his  serrices  thereupon;  the 
amount  of  which  compensation,  together,  with  the  expenses, 
actually  and  necessarily  incurred,  for  food  for  the  jurors  during 
the  trial,  is  a  county  charge. 

U   1875.  ch.  386.  am'd. 

i  3316.  Jaror'a  fees  In  apedal  proceedlnara. 

A  trial  juror,  sworn  in  a  special  proceeding,  before  a  judge  of 
a  court  of  record;  or  upon  a  writ  of  inquiry;  or  upon  a  trial,  be- 
fore a  sheriff,  of  a  claim  to  personal  property,  seized  by  virtue  of 
a  warrant  of  attachment  or  an  execution;  is  entitled  to  twenty- 
five  cents,  to  be  paid  by  the  person  at  whose  instance  the  jury 
is  empanelled. 

2  B.  8.  643,  part  of  |  87. 

I  8817.  [Am'd,  190O,  1914.]    Fees  of  printers. 

Except  as  otherwise  specially  prescribed  by  law,  the  proprietor 
of  a  newspaper  is  entitled,  for  publishing  summons,  notice,  order, 
citation  or  other  advertisement,  required  by  law  to  be  published, 
other  than  the  session  laws,  for  each  folio,  to  seventy-five  cents 
for  the  first  insertion,  and  fifty  cents  for  each  subsequent  inser> 
tion.  In  counties  containing  wholly  or  partially  cities  of  the  first 
dass,  except  in  the  city  of  New  York,  the  proprietor  of  a  news- 
paper is  entitled  for  publishing  such  notices,  matters  and  advpr- 
tisements  aforesaid,  other  than  the  session  laws,  for  each  folio, 
to  one  dollar  for  the  first  insertion,  and  seventy-five  cents  for 
each  subsequent  insertion.  And  in  the  city  of  New  Yorlc  to 
twelve  cents  per  agate  line  of  thirty  ems  for  each  insertion.  If 
such  notices,  matters  and  advertisements  aforesaid,  other  than 
the  session  laws,  are  printed  in  type  other  than  agate,  the  pro- 
prietor of  a  newspaper  shall  be  entitled  to  the  number  of  lines 
such  notices,  matters  and  advertisements  would  occupy  set  in 
agate  thirty  ems  to  the  line.  The  compensation  for  publishing 
the  session  laws  must  be  fixed  by  the  board  of  supervisors  at 
not  more  than  fifty  cents  for  each  folio. 

L.  1859.  ch.  252  (4  Edm.  700)  ;  L.  1869.  ch.  881  (7  Bdm.  482) ;  L.  1874, 
eh.  416  (9  Edm.  908),  am'd  by  L.  1900,  ch.  407,  and  L.  1914.  ch.  186,  la 
affect  Sopt.  1.  1914. 
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1  8318.  uritneMea'  fee*  generally. 

A  witness  iu  an  action  or  a  special  proceeding,  attending  be- 
fore a  court  of  re<M)rd,  or  a  judge  thereof,  is  entitled,  except 
where  another  fee  is  specially  prescribed  by  law,  to  fifty  cents 
for  each  day's  attendance;  and  if  he  resides  more  than  three 
miles  from  the  place  of  attendance,  to  e:gb*^  cents  for  each  mile, 
going  to  the  place  of  attendance. 
L.   1840,  ch.  386,   |  8   (4  Edm.  680). 

§  8310.  Id.$  on  depoaltton  to  be  used  In  another  State. 

A  witness,  attending  before  a  commissioner  or  an  officer, 
authorized  to  take  his  deposition  to  be  used  without  the  state,  in 
a  case  other  than  one  specified  in  section  3327  of  this  act.  Is 
entitled  to  two  dollars  for  each  day'a  actual  attendance  and  to 
eight  cents  for  each  mile,  going  to  the  place  of  attendlmce. 

2  B.  S.  308.  i  81,  am'd;  L.  1867,  ch.  68,  |  2  <7  Bdm.  ft3). 

I  SaSBO.  (Am'd,  1898,  1809,  1908,  1904,  1900,  1915.]  ■«- 
celver'n  commieaioni  coat  of  bondai  tmateea'  eoBiiala* 
alona. 

A  rec'eiyer,  except  as  otherwise  specially  prescribed  by  statute, 
is  entitled,  in  addition*  to  his  necessary  expenses,  to  such  commis- 
sions, not  exceeding  five  per  centum  upon  the  sums  received  and 
disbursed  by  him,  as-  the  court  by  which,  or  the  judge  by  whom, 
he  is  appcinted  allows.  But  if  m  any  case  the  commissions  of 
a  temporary  or  permanent  receiver,  so  computed,  shall  not 
amount  to  one  hundred  dollars,  said  court  or  judge  may,  in  it« 
or  his  discretion,  allow  said  receiver  such  a  sum,  not  exceeding 
one  hundred  dollars,  for  his  commissions  as  shall  be  commensurate 
with  the  services  rendered  by  said  receiver.  Any  receiver, 
assignee,  guardian,  trustee,  committee,  executor,  administrator  or 
person  appointed  under  section  one  hundred  and  eleven  of  the  real 
property  law  or  under  section  twenty  of  the  personal  property 
law  required  by  law  to  give  a  bond  as  such  may  include  as  a 
part  of  his  necessary  expenses,  such  reasonable  sum,  not  exceed- 
inif  one  per  centum  per  annum  upon  the  amount  of  such  bond 
paid  his  surety  thereon,  as  snch  court  or  judge  allows.  Except 
as  otherwise  prescribed  in  regard  to  a  testamentary  trustee,  a 
trustee  of  an  expressed  trust  is  entitled,  and  tw*o  or  more  trustees 
of  such  a  trust  are  entitled^  to  be  apportioned  between  or  among 
them  according  to  the  services  rendered  by  them  respectively,  as 
compensation  for  services  as  such,  over  and  above  expenses,  to 
commissions  as  follows:  For  receiving  and  paying  out  all  sums 
of  principal  not  exceeding  one  thousand  dollars,  at  the  rate  of 
five  per  centum.  For  receiving  and  paying  out  any  additional 
Hums  of  principal  not  exceeding  ten  thousand  dollars,  at  the  rate 
of  two  and  one-half  per  centum.  For  receiving  ana  paving  ooc 
all  sums  of  principal  above  eleven  thousand  dollars,  at  the  rate 
of  one  per  centum.  And  for  receiving  and  paying  out  income  in 
each  year,  at  the  like  rates.  In  all  cases  a  just  and  reasonable 
allowance  must  be  made  for  the  necessary  expenses  actually  paid 
by  such  trustee  or  trustees.  If  the  value  of  the  principal  of  the 
trust  estate  or  fund  equals  or  exceeds  one  hundred  thousand  dol- 
lars, each  such  trustee  is  entitled  to  the  full  commission  on 
principal,  and  on  income  for  each  year,  to  which  a  sole  trustee 
is  entitled,  unless  the  truste<»a  are  m<»re  than  thr€»e,  in  which  case 
three  full  coniuiiKsions  at  the  rate  aforesaid  must  be  apportioned 
betwetMi  or  nmoii^  them  according  to  the  services  rendered  by 
them  respe<'tively.  If  the  iuHtrunient  creating  the  trust  provides 
s])ecific  compensation  for  the  ser\ices  of  the  trustee  or  trustees, 
no  other  compensation  for  sucli  services  shall  be  allowed  unless 
the  trustee  or  trustees  shall,  before  receiving  any  compensation 
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for  such  services,  by   a  written  instrument  duly  acknowledged, 
renounce  such  specific  compensation. 

Am'd  by  L.   1892,  ch.   469;   U   1899,   cb.  94;   L.   1902,  ch.   404;   L.    1904. 
ch.   755;  L.   1909,  ch.  65,  {  3 ;   L.   1916,  cb.  6ai.  In  effect  May  14.   1915. 
See  note  87  of  notes  of  Board  of  Statutory  Conaolidatlon  at  end  of  code. 

1  88S1.  Fees    of    oovntr    treaaurer    and    chanaberlalii    of 
Ifew  York. 

A  county  treasurer,  or,  in  the  city  and  county  of  New  York, 
the  chamberlain,  is  entitled,  for  the  services  specified  in  this 
section,  to  the  following  fees: 

For  receiving  money  paid  into  court,  one-half  of  one  per 
centum  upNon  the  sum  so  received. 

For  paying  out  the  same,  one-half  of  one  per  centum,  upon  the 
sum  so  paid  out. 

For  investing  money,  pursuant  to  the  direction  of  a  court,  one- 
half  of  one  per  centum  upon  the  sum  invested,  not  exceeding  two 
hundred  dollars,  and  one  quarter  of  one  per  centum  upon  the 
excess,  over  two  hundred  dollars. 

For  receiving  the  interest  upon  an  investment,  and  paying  the 
same  to  the  person  entitled  thereto,  one-half  of  one  per  centtim 
upon  the  interest  so  received  and  paid. 

2  R.  S.  639.  I  30  (2  Edm.  661).  and  U  1849,  cb.  357   (4  Edm.  697). 

I  8S22.   [Aaa'd,  1804*  1910.]    Fee*  of  a  Justice  of  the  peaee. 

"   A  justice  of  the  peace  is  entitled,  for  the  services  specified  in 
this  section,  to  the  following  fees: 

1.  In  an  action  brought  before  a  justice  of  the  peace: 

For  a  summons,  twenty-five  cents. 

For  an  order  or  arrest,  twenty-five  cents. 

For  a  warrant  of  attachment,  tVenty-five  cents. 

For  a  requisition  in  an  action  for  a  chattel,  twenty-five  cents. 

For  a  subpoena,  including  all  the  names  inserted  therein, 
twenty-five  cents. 

For  the  acknowledgment  of  a  power  of  attorney,  twenty-five 
cents. 

For  taking  an  Affidavit,  or  administering  an  oath,  ten  cents. 

For  drawing  an  affidavit,  application,  or  notice,  required  by 
statute,  five  cents  for  each  folio. 

For  drawing  a  bond  or  an  undertaking,  twenty-five  cents. 

For  hearing  an  application  for  a  commission  to  examine  one 
or  more  witnesses,  fiity  cents. 

For  an  order  for  such  commission,  and  attending,  settling,  and 
certifying  interrogatories,  fifty  cents. 

For  hearing  an  application  to  discharge  a  defendant  from  ar- 
rest, or  to  vacate  or  modify  a  warrant  of  attachment,  or  increase 
the  plaintiffs  security  thereupon,  fifty  cents. 

For  an  adjournment,  except  where  it  is  made  by  the  justice 
upon  his  own  metion,  twenty-five  cents. 

For  a  venire,  twenty-five  cents. 

For  empanelling  and  swearing  a  jury,  twenty-five  cents. 

For  hearing  the  plaintifiTs  evidence,  where  the  defendant  does 
not   appear,   twenty-five  cents. 

For  the  trial  of  a  demurrer,  twenty-five  cents. 

For  the  trial  of  an  issue  of  fact,  where  the  defendant  appears, 
one  dollar  and  fifty  ceuls  for  each  day  actually  spent  in  the  trial. 

For  receiving  and  entering  the  verdict  of  a  jury,  twenty-five 
cents. 

For  entering  judgment,  twenty-five   cents. 

For  filing  each  paper  required  by  statute  to  be  filed,  five  cents. 

For  a  transcript  of  a  judgment,  twenty-five  cents. 

For  a  copy  of  any  paper  for  which  a  fee  is  not  expressly  pre- 
scribed by  law.  six  cents  for  each  folio. 
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For  an  execution  or  the  renewal  of  an  execution,  twenty-fire 
cents. 

For  making  a  return  upon  an  appeal  from  a  judgment,  two 
dollars. 

For  an  order  directing  an  action  or  a  special  proceeding  to  be 
continued  before  another  justice,  twenty-five  cents. 

For  services  when  associated  with  another  justice,  in  any  case 
where  a  fee  therefor  is  not  expressly  prescribed  by  law,  for  each 
day  actually  spent,  two  dollars. 

2.  In  a  special  proceeding,  or  an  action  not  brought  before  a 
justice  of  the  peace: 

For  a  warrant,  in  a  case  w^here  a  fee  therefor  is  not  expressly 
prescribed  by  law,  twenty-five  cents. 

For  a  warrant  for  the  apprehension  of  a  person  charged  with 
being  the  father  of  a  bastard,  fifty  cents;  for  indorsing  a  war- 
rant, issued  from  another  county,  twenty-five  cents. 

For  services  w^hen  associated  with  another  justice,  in  any  case 
where  a  fee  therefor  is  not  expressly  prescribed  by  law,  for  each 
day  actually  spent,  two  dollars. 

For  a  precept  or  other  mandate,  whereby  a  special  proceeding 
is  commenced,  in  a  case  where  a  fee  therefor  is  not  specially 
prescribed  by  law,  twenty-five  cents. 

For  a  view  of  real  property,  in  a  case  where  it  is  required  by 
law,  fifty  centi). 

For  a  warrant  of  attachment  to  arrest  a  delinquent  juror  or 
witness,  twenty-five  cents. 

For  drawing,  signing,  and  depositing  with  the  clerk,  a  minote 
or  record  of  conviction  of  such  juror  or  witness,  or  of  any  pe^ 
son  for  contempt  in  any  case  where  a  fee  therefor  is  not  specially 
prescribed  by  law,  fifty  cents. 

For  an  execution  upon  such  a  conviction  before  him.  twenty* 
five  cents. 

For  drawnng,  copying,  and  certifying  a  bond,  an  nndertakingi 
a  recognizance  or  other  written  security,  and  filing  the  same 
wnth  the  county  clerk,  or  other  officer  with  whom  it  must  b<> 
filed,  twenty-five  cents. 

For  a  warrant  of  commitment  for  any  cause,  twenty-five  cents. 

For  a  subpoena,  including  all  the  names  inserti^i  therein, 
twenty-five  cents. 

For  a  precept  to  notify  a  jury,  fifty  cents. 

For  empanelling  and  swearing  a  jury,  twenty-five  cents;  ex- 
cept in  proceedings  to  alter  or  lay  out  a  highway,  in  which  taw 
he  is  entitled  to  two  dollars. 

For  hearing  the  matter,  concerning  which  a  jury  is  called, 
seventy-five  cents  for  each  day  actually  spent. 

For  receiving  and  entering  the  verdict  of  the  jury,  and  the 
order,  if  any,  thereupon,  twenty-five  cents. 

For  any  service  for  w^hirh  n  fee  is  not  expressly  allowed  by 
this  subdivision,  and  for  which,  if  rendered  in  an  action  before 
a  justice,  a  fee  is  allowed  by  the  first  subdivision  of  this  section, 
the  fee  allowed  in  such  an  action  for  tho  same  service. 

For  taking  the  deposition  of  a  witness.  u]>on  nn  order  made, 
or  commission  issued,  by  a  court  of  record  of  the  state,  or  a 
court  in  another  state  or  a  territory,  or  a  foreign  country,  ten 
cents  for  each  folio. 

For  making  the  necessary  return  and  certificate  thereto»  fift) 
cents. 
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For  taking  an  affidavit  or  adminiBtering  an  oath,  ten  cents. 

2    R.    S.   264.   I  228   (2  Edin.  272).  am'd.  and  2  R.   S.   637,   f  29    (2  Bdm. 
«58)»  am'd;  L.  1904,  ch.  282,  and  L.  1910,  ch.  324.     In  effect  Sept  1.  1910. 

I  8928.    [Am'd^  1890.]     Constable's  fees. 

A  constable  is  entitled,  for  the  services  specified  in  this  section, 
to  the  following  fees: 

1.  In  an  action  brought  before  a  justice  of  the  peace,  or  in  a 
justice's  court  of  a  city. 

For  serving  a  summons,  twenty-five  cents. 

For  serving  a  summons  and  executing  an  order  of  arrest,  one 
dollar. 

For  serving  a  summons  and  levying  a  warrant  of  attachment, 
4ine  dollar. 

For  serving  a  summons  and  aflSdavit,  and  executing  a  requisi- 
tion, in  an  action  for  a  chattel,  one  dollar. 

For  serving  an  order,  directing  the  action  to  be  continued  before 
a  justice,  other  than  the  one  before  whom  it  is  pending,  and  for 
attending  before  the  latter,  fifty  cents,  and  fifty  cents  in  addition 
if  he  so  attends  with  a  person  in  his  custody. 

For  collecting  money  by  virtue  of  an  execution,  for  every  dollar 
collected,  to  the  amount  of  fifty  dollars,  five  cents;  for  every  dol- 
lar collected  over  fifty  dollars,  two  and  one-half  cents.  Where 
a  judgment  or  an  execution  is  settled  after  a  levy,  the  constable 
is  entitled  to  poundage  upon  the  sum  at  which  the  settleinent  is 
made,  not  exceeding  the  value  of  the  property  levied  upon. 

For  each  mile  necessarily  traveled,  going  and  returning,  to 
serve  a  summons  or  to  serve  or  execute  any  other  mandate,  ex- 
cept a  venire,  the  distance  to  be  computed  from  the  place  of 
abode  of  the  person  served,  or  the  place  where  it  is  served,  to 
the  place  where  it  is  returnable,  ten  cents;  but  where  two  W 
more  mandates  in  one  action  are  served  or  executed  upon  one 
journey,  or  where  a  mandate  is  served  upon  or  executed  against 
two  or  more  persons  in  one  action,  he  is  entitled,  in  all,  to  only 
ten  cents  for  each  mile  necessarily  traveled. 

For  notifying  the  plaintiff  of  the  execution  of  an  order  of 
arrest,  twenty-nve  cents;  and  for  going  to  the  plaintiff's  residence, 
or.  if  he  is  found  elsewhere,  to  the  place  where  he  is  found,  to 
serve  such  a  notice,  for  each  mile  travelled,  going  and  returning, 
ten  cents. 

For  subpoenaing  each  witness,  not  exceeding  four,  twenty-five 
cents. 

For  notifying  the  jurors  to  attend  a  trial,  one  dollar  and  fifty 
cents. 

For  taking  charge  of  a  jury  during  their  deliberations*  fifty 
cents. 

Where  witnesses,  not  exceeding  four,  are  subpoenaed  by  any 
person  other  than  a  constable,  the  fee  therefor  is  ten  cents  each. 
(Subd.  amM  by  L.  1890.  ch.  21.) 

2.  In  a  special  proceeding. 

For  notifying  jurors  to  attend  to  assess  damages,  in  proceedings 
relating  to  highways,  two  dollars. 

For  notifying  jurors  to  attend  in  any  other  case,  unless  a  fee 
therefor  is  specially  prescribed  by  law,  for  each  person  notified, 
ten  cents:  and  for  each  mile  actually  and  necessarily  travelled, 
going  from  and  returning  to  his  place  of  residence,  ten  cents. 

For  serving  a  precept  or  other  mandate,  by  which  the  special 
proceeding  is  commenced,  twenty-five  cents. 
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For  senring  a  warrant,  in  any  case  where  a  fee  therefor  is  not 
specially  prescribed  by  law,  fifty  cents. 

For  serving  an  order,  directing  the  special  proceeding  to  h^ 
continued  before  a  justice  other  than  the  one  before  whom  it  is 
pending,  and  for  attending  before  the  latter,  fifty  cents,  and  fifty 
cents  in  addition  if  he  so  attends  with  a  person  in  his  costodjr. 

F^or  arresting  and  committing  any  person,  pursuant  to  prncroi, 
one  dollar. 

For  subpoenaing  each  witness,  not  exceeding  four,  twenty-fire 
cents. 

For  each  mile  necessarily  travelled,  going  and  returning,  to 
serve  or  execute  a  mandate,  the  distance  to  be  computed  from 
the  place  where  it  is  served  or  executed,  to  the  place  where  it  U 
returnable,  unless  a  different  rate  of  travel  fees  upon  the  service 
or  execution  thereof  is  specially  prescribed  by  statute,  ten  cents. 
Where  two  or  more  mandates  are  served  or  executed  in  one 
special  proceeding,  the  limitation  upon  the  amount  of  travel  fees 
specified  in  the  laist  preceding  subdivision  applies. 

2  R.  S.  265.  i  228  (2  Edm.  273).  am'd :  also,  {  228,  R.  8.;  U  18M.  ck. 
692.  f  7  (6  Edm.  806);  L.  1869,  ch.  820,  {  1  (7  Edm.  480 1 ;  U  187$, 
cb.   334.    I    1. 

i  8324.  Id.;  aQdavit  upon  claim  for  travel  fee*. 

A  constable,  who  charges  any  travelling  fees,  must  show  by 
affidavit,  that  the  travel  was  necessary,  to  perform  the  service 
with  respect  to  which  it  is  charged;  that  no  more  mtle^  are 
charged  for,  than  were  actually  and  in  good  faith  travelled  for 
that  purpose;  that  he  had,  at  the  time,  no  other  official  or  private 
business  upon  the  route  so  travelled;  and  that  the  travelling  fees 
are  charged  upon  one  mandate  only,  which  must  be  attached  to 
or  described  in  the  affidavit.  The  justice  taxing  the  fees  must 
be  satisfied  that  the  miles  charged  for  were  actually  and  neccF 
sarily  travelled,  as  stated  in  the  affidavit. 

L.    18G9,   cb.   820,   I  2    (7  Edm.   480). 

i  832R.  Jnstlce'ii  court,  fee*  vpom   a  comntlsaioa. 

A  party  recovering  costs  in  an  action  before  a  justice  of  the 
peace,  in  whose  behalf  a  commission  has  been  issued,  and  who 
introduces  in  evidence  a  deposition  taken  thereunder,  is  entitled 
to  recover  his  actual  disbursements  thereupon,  not  exceeding  the 
following  sums:  commissioners'  fees  for  taking  and  returning 
testimony,  one  dollar;  each  subpoena  issued,  or  oath  adminis- 
tered, by  the  commissioner,  six  cents;  expense  of  serving  each 
subpoena,  twent.v-five  cents;  each  witness's  fees  for  each  day's 
attendance  before  the  commissioner,  twenty-five  cents;  postage 
for  sending  and  returning  the  commission  and  papers  annexed 

thereto,  one  dollar. 

L.    1841.  <h.    l.HS,    I  3   (4  Edm.  546). 

f  8326.   Id.  I   JnrorM'    feen. 

Except  8s  otherwise  specially  prescribed  by  law,  a  person,  noti- 
fied to  attend  as  a  juror,  is  entitled  to  twenty-five  cents  for  at- 
tending and  serving  upon  the  trial  of  an  action  or  the  hearing  of 
a  special  proceeding,  before  a  justice  of  the  peace;  and  to  ten 
cents  for  attending  to  serve,  where  he  is  not  sworn. 
2  B.   S.  26C.   I   22S   (2   Edm.  27^;  ;   L.    1866,  cb.  692,   |  9   (6  Edm.  806). 

I  S327.   Id. I   1%'ltnefiffcn'   feen. 

A  witness  is  entitled  to  twenty-five  cents  for  each  day's  actual 
attendance,   before   a   justice   of   the   peace,   in   an   action  or  a 
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special  proceeding,  or  before  a  commisBioner  appoiated  by  a  jus- 
tice of  the  peace,  or  before  a  justice  of  the  peace  taking  a  de* 
position  to  be  used  in  a  court,  not  of  record,  of  another  State, 
or  a  territory  of  the  United  States. 

Part  of  i  228,  B.  8.,  and  i  10  of  act  of  1866. 

1  8828.  Id.  I  fees   to  be   paid   before   services   rendered. 

A  justice  of  the  peace,  or  a  constable,  juror,  or  witness,  before 
a  justice  of  the  peace,  is  not  obliged  to  render  any  service  speci- 
fied in  this  title,  without  the  previous  payment  or  tender  of  his 
fee  therefor. 

2  B.  S.  650.  part  of  |  6  (2  Edm.  670). 

i  8329.  Id.  I  bT  wbont  fees  to  be  paid. 

In  an  action  before  a  justice  of  the  peace,  if  any  services  are 
rendered  for  a  party,  and  he  neglects  to  pav  the  fees  allowed 
therefor  by  law,  the  other  party  may  pa^  those  fees,  and  the 
amount  thereof  must  be  taxed  as  part  of  his  costs,  if  he  recovers 
costs. 

f  3880.  Certain  special  provisions  exeepted  frona  tkia 
title. 

The  allowance  of  a  fee^  by  this  title,  does  not  apply  to  a  case, 
where  special  provision  is  otherwise  made  by  statute  for  com- 
pensation for  a  particular  service. 

i  8881.  Proviaioa  aa  to  ekanse  in  fees. 

Where  an  oflScer  has,  when  this  title  takes  effect,  commenced 
the  performance  of  a  service,  for  which  a  fee  is  allowed  by  the 
statutes  heretofore  in  force,  he  is  entitled  to  the  fee  so  allowed, 
for  the  completion  of  that  service,  and  he  is  not  entitled  to  the 
fee  for  the  same,  or  a  corresponding  service,  allowed  by  this  title. 

i  3381a.  [Added,  1900.]  Presentation  of  elainui  by  Jnrors 
and  disposition  of  nnclainaed  fees. 

AH  jurors  including  those  in  a  criminal  action  or  special  pro- 
ceeding in  a  court  or  before  an  officer  duly  summoned  and  who 
served  as  provided  for  by  the  laws  of  this  state  and  are  entitled 
to  payment  therefor,  must  present  their  claims  to  the  proper  offi- 
cial designated  by  law  for  the  payment  of  juror's  fee§,  on  or  be- 
fore the  thirty-first  day  of  December  of  the  year  succeeding  or 
following  the  year  in  which  such  services  were  rendered  and  per- 
formed, and  failure  to.  comply  with  this  provision  shall  be  a 
forfeiture  of  the  payment  for  such  claims  or  services  thereafter. 
All  notices  issued  requiring  jurors  to  attend  at  a  term  of  court 
or  at  a  meeting  of  the  grand  jury,  shall  have  printed  thereon 
the  foregoing  provision  relating  to  forfeiture  of  fees.  All  moneys 
or  jurors'  fees  forfeited  by  the  provisions  of  this  section  shall 
be  transferred  and  applied  to  the  fund  of  such  county  or  city, 
from  which  they  were  paid,  on  or  before  the  first  day  of  March, 
in  each  year. 

Added  by  L.  1909,  ch.  65.  Deriyation  —  L.  1899,  eh.  150,  f|  1-8.  See 
note  21  of  notes  of  Board  of  Statatcry  Consolidation  at  end  of  code. 

I  8332.  Tbis  title  applies  to  civil  eases  only. 

Except   as   otherwise    expressly    prescribed    therein,    this    title 
does    not   apply   to  a   service   rendered   in   a   criminal   action  or 
special  proceeding,  in  a  court  or  before  an  officer. 
40  895 


§§  3332ar-3392t)  AMOUNT  OF  FEES.  c.21.t.5 

I   3832«.   [Added,  191 7«]      BxemptioB  of  eo«Mtlea  eoaiy 
Inv  Greater   Ne^v   York. 

*  The  proTisions  of  sections  thirty-three  handred  and  one,  tliirtj- 
three  hundred  and  four,  thirty-three  handred  and  five-a,  sub- 
division four  of  section  thirty-three  hundred  and  seven  and  sec- 
tion thirty-three  hundred  and  thirty-two  of  this-  chapter  ahall 
not  apply  to  the  county  clerks  of  the  counties  of  New  York* 
Kings,  Bronx,  Queens  and  Richmond. 

Added  by  L.  1917,  cb.  677,  In  effect  Sept.  1,  1017. 

I  »882b.  [Added,  1917|  Aiii*d,  1M8.]  Fees  of  eowaty  elerks 
In   coimtleN   coinprliiiniv   Greater   Ne-vr   York. 

Except  where  a  greater  fee  is  allowed  by  another  statute  for 
the  same  service,  the  county  clerks  of  the  counties  of  New  York. 
Kings,  Bronx,  Queens  and  Richmond  are  entitled  for  the  services 
specified  in  this  section  to  the  following  fees  to  be  paid  in 
advance: 

1.  upon  the  trial  of  an  action,  or  the  hearing  upon  the  merit? 
of  a  special  proceeding,  excepting  litigated  motions  and  applica- 
tions for  writs,  from  the  party  bringing  it  on,  one  dollar. 

2.  For  placing  a  cause  on  the  special  term  calendar  for  the  trial 
Of  an  issue  of  fact  in  the  supreme  court,  three  dollars. 

8.  For  placing  a  cause  on  the  trial  term  calendar  in  the  supreme 
court,  three  dollars. 

4.  For  placing  a  cause  on  the  trial  calendar  of  the  county  court, 
three  dollars. 

5.  For  entering  jud^ent  in  the  action  or  entering  a  final  order 
in  the  special  proceeding,  except  non-recorded  orders  on  litigated 
motion  and  applications  for  writs,  one  dollar,  and  ten  cents  for 
each  name  that  the  judgment  or  order  directs  that  it  be  docketed 
against. 

6.  For  taxing  a  bill  of  costs,  fifty  cents. 

7.  For  certifying,  except  in  criminal  cases,  a  prepared  copy  of 
an  order,  record  or  other  paper  entered  or  filed  m  his  office,  fire 
cents  for  each  folio  but  the  minimum  total  charge  shall  be  twenty- 
five  cents. 

8.  For  preparing  and  certifying  a  copy  of  an  order,  record  or 
other  paper  entered  or  filed  in  his  office,  fifteen  cents  for  each 
folio. 

9.  For  a  certified  transcript  of  the  docket  of  a  judgment  or 
other  lien,  twenty-five  cents. 

10.  For  filing  a  transcript  of  judgment,  twenty-five  rents,  and 
ten  cents  additional  for  each  name  against  which  the  judgment  is 
docketed. 

11.  For  searching  for  and  certifying  to  an  incumbrance  upon 
real  property,  or  any  record  in  his  office,  for  which  search  is 
made,  for  each  year  the  sum  of  fifteen  cents,  for  each  name  and 
for  each  kind  of  conveyance,  lien  or  record  searched,  except  that 
he  shall  be  entitled  to  a  minimum  fee  of  twenty-five  cents  for 
each   search   made. 

12.  For  filing  a  transcript,  and  making  an  entry  as  prescribed 
in  section  twelve  hundred  and  fifty-eight  of  this  act,  twenty-five 
cents. 
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13.  For  issuiDg  an  execution  upon  a  judgment,  a  transcript 
ivhereof,  or  of  the  docket  of  which,  has  been  filed  in  his  office, 
fifty  cents,  to  be  paid  by  the  party  at  whose  request  the  execution 
is  issued. 

14.  For  tiling  and  recording  notice  of  pendency  of  action,  notice 
of  attachment  against  real  property  or  amending  the  same,  one 
aollar,  and  five  cents  additional  for  each  name  indexed  against 
and  twenty-five  cents  for  each  additional  block  in  which  the 
notice  is  to  be  entered. 

15.  For  cancelling  such  notice  or  a  notice  filed  in  his  ofiice  as 
prescribed  in  section  six  hundred  and  forty-nine  of  this  act,  fifty 
cents,  and  twenty-five  cents  for  each  additional  block  m  which 
notice  is  entered. 

Hi.  For  recording  any  instrument  not  otherwise  provided  for 
herein  which  must  or  may  be  legally  recorded  by  him,  ten  cents 
for  each  folio. 

17.  For  tiling  a  certificate  of  satisfaction  of  judgment,  fifty 
cents. 

18.  For  affixing  and  indexing  a  notice  of  foreclosure  of  a  mort- 
gage, as  prescribed  in  section  twenty-three  hundred  and  ninety  of 
this   act,  fifty  cents. 

19.  VoT  entering  a  minute  that  a  mortgage  has  been  foreclosed, 
ten   cents. 

20.  For  filing  a  modification  of  or  entering  a  satisfaction, 
assignment,  reversal,  cancellation  or  amendment  of  a  lien,  twenty- 
live  cents. 

21.  For  sealing  any  paper,  when  required,  twenty-five  cents. 

22.  For  filing  and  docketing  notice  of  a  mechanic's  lien,  twenty- 
five  cents,  and  ten  cents  per  name  additional  for  each  and  every 
person,  firm  or  corporation  against  whose  name  the  lien  is  to  be 
docketed,  and  in  addition  twenty -five  cents  for  each  additional 
block  under  which  the  lien  is  to  be  indexed. 

23.  For  filing  and  entering  specifications  and  all  other  papers 
relating  to  a  lien  against  a  vessel,  one  dollar. 

24.  For  filing  any  paper  deposited  with  him  for  safe  keeping, 
tw^enty-five  cents. 

25.  For  every  certificate  issued  by  him,  the  fee  shall  be  twenty- 
five  cents. 

26.  For  inquiring  into,  determining  and  certifying  the  suffi- 
ciency of  the  sureties  of  a  sheriff,  fifty  cents. 

27.  For  attending  upon  the  canvassing  of  votes  given  at  an 
election,  two  dollars. 

28.  For  drawing  the  necessary  certificates  of  the  result  of  the 
canvass,  eighteen  cents  for  each  folio;  and  for  the  necessary 
copies  thereof,  nine  cents  for  each  folio.  « 

29.  For  entering,  in  the  minutes  of  the  county  court  a  license 
to  keep  a  ferry,  and  for  a  copy  thereof,  one  dollar. 

30.  For  taking  and  entering  a  recognizance,  from  any  person 
authorized  to  keep  a  ferry,  twenty-five  cents. 

31.  For  filing  a  building  loan  contract  or  any  modification 
thereof,  fifty  cents,  and  five  cents  per  name  additional  for  docket- 
ing against  each  and  every  person,  firm  or  corporation  against 
whose  name  an  entry  is  to  be  made,  and  for  each  block  under 
which  the  instrument  is  to  be  indexed,  twenty-five  cents. 
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32.  For  filing  and  entering  a  summons  in  an  action  or  a  peti- 
tion in  any  proceeding  in  the  supreme  or  county  court  as 
required  by  section  twelve  hundred  and  forty-five-a  of  this  act, 
fifty  cents,  except  that  no  charge  shall  be  made  for  filing  a  peti- 
tion for  the  appointment  of  a  guardian  aid  litem. 

33.  For  filing  and  entering  an  order  directing  the  city  cham- 
berlain to  pay  out  money,  fifty  cents. 

34.  For  nling,  certificate  showing  deposit  with  city  chamber- 
lain or  referee's  report  showing  surplus,  fifty   cents. 

35.  For  issuing  a  certificate  of  appearance  and  notice  of  claim 
filed,  fifty  cents. 

36.  For  producing  papers,  documents,  books  of  records  oq  file 
in  his  office,  under  a  subpoena  duces  tecum,  if  within  the  countj 
where  the  public  office  is  situated,  fifty  cents;  if  within  any  other 
county,  one  dollar  additional  for  each  day  or  part  thereof,  the 
messenger  is  detailed  from  the  office,  in  addition  to  mileage  fees 
of  eight  cents  per  mile  and  the  necessary  expenses  of  messenger. 

37.  For  filing  a  certificate  of  qualification  as  medical  exam- 
iner in   lunacy,  one  dollar. 

38.  For  filing  and  indexing  a  certificate  of  appointment  as 
commissioner  of  deeds,   fifty  cents. 

39.  For  filing  and  indexing  any  bond  and  undertaking  in  any 
action  or  proceeding,  except  bonds  or  undertakings  on  assign- 
ments,  injunctions  and  attachment  of  property  in  the  county 
of  New  York,  fifty  cents. 

Added  by  L.  1917.  ch.  677;  am*d  b  L.  1918,  ch.  Sid.  In  effect  Sent.  1« 
1918. 

i  888a«.  [Added,  1917.]     Bxemptton  of  eovnties  eom» 
Imv  Greater  New  York. 

The  provisions  of  section  thirty-three  hundred  and  four  shall 
not  apply  to  the  registers  of  the  counties  of  New  York.  Kings 
and  Bronx,  nor  to  the  county  clerks  of  Queens  and  Richmond 
when  acting  as  recording  officers. 

AddfMl  by  L.   1917,  ch.  467,  In  effect  September  1.  1917. 

i  8332d.  [Added,  1917.]  Pees  of  reeordins  oflleers  la 
covatles  eomprisingr  Greater  IVevr  York. 

The  registers  of  the  counties  of  New  York,  Kings  and  Bronx. 
and  the  county  clerks  of  the  counties  of  Queens  and  Richmond, 
when  acting  as  recording  officers,  are  entitled  for  services  speci- 
fied in  this  section,  to  the  following  fees  to  be  paid  in  advance: 

1.  For  recording  any  instrument,  fifteen  cents  for  each  folio. 

2.  r'oT  indexing  or  entering  any  instrument  upon  the  block 
index,   fifty   cents   for  each  block  indexed   against. 

3.  For  filing  a  certificate  of  satisfaction  of  a  mortgage,  twenty- 
five  cents;  for  entering  a  minute  of  such  satisfaction,  twenty-five 
cents;  for  examining  each  assignment  of  such  mortgage,  twenty- 
five  cents:  and  an  additional  charge  of  twenty-five  cents  for  each 
record  of  diRcharge  entered  upon  the  block  or  alphabetical  index. 

4.  For  filing  any  paper  other  than  .satisfaction,  chattel  mort- 
gage, bill  of  sale,  conditional  bill  of  sale  or  other  instrument 
affecting  chattels,  twenty-five  cents. 

5.  For  filing  and  indexing  a  certificate  of  the  appointment  of 
a  notary  public  or  of  a  commissioner  of  deeds,  twenty-five  cents. 

6.  For  the  production  for  examination  within  the  office  of  any 
filed  paper  affecting  chattels,  five  cents. 
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7.  For  sealing  any  paper  when  required,  twenty-five  cents. 

8.  For  every  certificate  issued  by  the  register,  or  county  clerk 
when  acting  as  register,  twenty-five  cents. 

9.  For  searching  and  certifying  the  title  to,  or  an  incumbrance 
or  lien  upon  real  property,  five  cents  per  year  for  eacn  name 
against  which  the  search  is  made,  and  five  cents  for  each  separate 
piece  or  parcel  of  property  not  consisting  of  contiguous  lots,  and 
five  cents  additional  for  each  return  made  of  any  conveyance  or 
lien  found. 

10.  For  preparing  and  certifying  a  copy  of  a  paper  filed  or 
recorded  in  the  office,  fifteen  cents  for  each  folio. 

H.  For  certifying  ^  prepared  copy  of  a  paper  filed  or  recorded 
in  the  office,  ten  cents  for  each  folio. 

12.  For  filing  a  chattel  mortgage,  an  absolute  or  conditional 
bill  of  sale  of  chattels,  an  agreement  affecting  chattels,  or  a  copy 
of  the  foregoing,  or  a  notice  of  lien  on  merchandise,  or  an  assign- 
ment of  any  such  instrument,  ten  cents 

13.  For  examining  each  instrument  as  above  stated,  upon  the 
filing  of  an  assignment  thereof  for  a  cross  reference  thereto,  ten 
cents. 

14.  For  entering  a  chattel  mortgage  or  other  instrument  affect- 
ing chattels,  in  each  book  as  prescribed  by  law.  ten  cents  for  each 
party  to  the  instrument.  When  the  amount  involved  in  a  chattel 
mortgage  or  other  instrument  affecting  chattels  is  one  hundred 
thousand  dollars  or  more,  the  fee  for  filing  and  entering  the  same, 
or  any  renewal  thereof,  shall  be  one  dollar  for  each  one  hundred 
thousand  dollars  or  fraction  thereof,  as  set  forth  in  the  instru- 
ment. EiVery  instrument  affecting  chattels  must  be  endorsed  on 
the  face  thereof  with  the  character  of  the  instrument,  the  names 
of  all  the  parties  thereto,  and  the  location  of  the  property  affected 
thereby. 

15.  For  searching  the  index  books  for  a  chattel  mortgage  or 
other  instrument  affecting  chattels,  upon  a  request  specifying  the 
names  and  periods  to  be  searched,  five  cents  for  each  month  for 
each  name. 

16.  For  issuing  a  receipt  for  a  chattel  mortgage,  bill  of  sale, 
conditional  bill  of  sale,  or  other  instrument  affecting  chattels,  or 
a  certificate  for  a  copy  of  any  such  instrument,  twenty-five  cents. 

17.  For  filing  and  indexing  each  map,  fifty  cents,  and  twenty- 
five  cents  for  each  square  foot  or  major  part  thereof  of  map 
surface. 

18.  For  copying  any  map  which  he  may  record,  copy  or  certify, 
such  reasonable  fees  for  the  service  as  may  be  fixed  by  the 
register,  or  county  clerk  when  acting  as  register,  subject  to  the 
revision  of  the  supreme  court,  by  which  the  same  may  be  taxed. 

19.  For  returning  recorded  instruments  by  mail,  five  cents  for 
each  instrument,  and  for  any  other  papers,  the  necessary  postage. 

20.  The  register,  or  county  clerk  when  acting  as  register,  may 
fix  the  fee  for  any  service  rendered  by  him,  and  for  which  no 
fee  is  herein  specified,  subject  to  review  by  the  supreme  court. ^ 

Added  by  L.   1017.  ch.  467.  In  effect  Sept.  1,  1917. 

1  AH  acts  or  parts  of  acts,  or  special  acts  thereof,  inconsistent  witb  tbis 
act.  are  hereby  repealed.     (L.   1917,  ch.  467,   {  2,  in  effect  Sept.  1,  1917.) 
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CHAPTER  XXII. 

D^efimtions   and   Regulations  Concerning   the  Con- 
struction, Effect,  and  Application  of  this  Act 

TITLE  I.—  Ctoneral  DeflnltloDii,  uid  Bnlei  of  CoutmctloB. 

T!TLE  II.— ProTlilottg  |to9«UtlB v  the  Kffteet  ud  Appltcatira  of  tkli  let. 

TITI^  I. 
General  deflnitions,  and  rules  of  constructioii. 

Sec.   3333.  Definition  of  **  action  **. 

3334.  Id. :   *'  special  proceeding  '*. 

3335.  Division  of  actions  into  civil  and  criminal. 

3336.  Definition  of   "  criminal  action  ". 

3337.  Id. :    "  civil   action  ". 

3338.  Parties  to  a  civil  action. 

3339.  Only  one  form  of  civil  action. 

3340.  Rule  of  conHtruction  as  to  publication,  etc..  in  certain  canes. 

3341.  Id. :   as  to  certain  special  provisions  relating  to   New  Tork  dt;. 

3342.  Id. :  as  to  county  ctwrt. 

3343.  Miscellaneous  general  definitions  and  rules  of  construction. 

g  3338.  Deflnltion  of  **  action  '\ 

The  word  *'  action  ",  as  used  in  the  New  Revieion  of  the  Stat- 
utes, when  applied  to  judicial  proceedings,  8i|?nifies  an  ordinary 
prosecution,  in  a  court  of  justice,  by  a  party  afrainst  another 
party,  for  the  enforcement  or  protection  of  a  'right,  the  rpdress 
^  or  prevention  of  a  wrong,  or  the  puaishment  of  a  public  oflrenee. 

Co.  Proc.,  S  2. 

§  3334.  Id.)  «  special  proceeding". 

Every  other  prosecution  by  a  party,  for  either  of  the  purpoaes 
specified  in  the  last  section,  is  a  special  proceeding. 
Id..  I  3. 

I  3335.  Division  of  actions  Into  civil  and  criminal. 

Actions  are  of  two  kinds; 

1.  Civil. 

2.  Criminal. 
Id.,  t  4. 

g  3330.   Definition  of  «  criminal  action  ". 

A  criminal  action  is  prosecuted  by  the  people  of  the  State,  as 
a  party,  against  a  t^^rson  charged  with  a  public  offence,  for  the 
punishment  thereof. 

Id.,  I  5. 

S  3337.   Id.$  «  civil  action". 

Every  other  action  is  a  civil  action. 
Id.,  I  c. 

f  333H.   Parties  to  a  civil  action. 

The  party  prostMMiting  a  civil  action  is  styled  the  plaintiff:  the 
adverse  party  is  styled  the  <lefendant. 

Id.,  I   70. 
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f  S888.  Only  ene  form  of  cItII  action. 

There  is  only  one  form  of  civil  action.    The  distinetioD  between 
actions  at  law  and  suits  in  equity,  and  the  forms  of  those  action* 
and  suits,  have  been  abolished. 
Oo.  Proo.,  i  09. 


I  8840.  Rule  of  oonstrvotion  as  to  pablleation,  ote.*  In 
certain  eases* 

Each  provision  of  this  act,  requiring  the  publication  of  a  sum- 
mons, notice,  or  other  paper,  in  one  or  more  newspapers,  or  author- 
izing or  requiring  a  court,  or  a  judge,  to  designate  one  or  more 
newspapers,  in  which  such  a  publication  must  be  made,  or  requir- 
ing the  posting  of  a  nptice  or  other  paper,  is  to  be  construed  as  not 
affecting  any  special  provision  of  the  statutes,  remaining  unre- 
pealed after  the  former  provision  takes  effect,  prescribing  one  or 
more  particular  newspapers,  in  which  such  a  publication  must  or 
may  be  made,  or  one  or  more  particular  places  in  which  notices 
or  other  legal  papers  must  or  may  be  posted,  in  a  particular  lo« 
cality,  or  in  a  particular  case. 


I  8841.  III.  I  as  to  certain  special  proTlslons  relatlnar  to 
Jf  eiFT-Tork  city* 

Bach  provision  of  this  act  is  to  be  construed  as  not  affecting 
any  special  provision  of  the  statutes,  remaining  unrepealed  after 
the  former  provision  takes  effect,  which  is  applicable  exclusively 
to  an  action  against  the  mayor,  aldermen,  and  commonalty  of  the 
ctiy  of  New-Tork,  including  the  recovery,  entry,  and  collection  of 
a  judgment  in  such  an  action. 


§  8842.  Id.  I  as  to  connty  conrt. 

Bach  provision  of  this  act  conferring  power  upon,  or  authoris- 
ing a  proceeding  to  be  taken,  at  a  general,  special,  or  trial  term, 
which  is  applicable  to  a  county  court,  is  to  be  construed  as  apply- 
ing to  any  term  of  the  county  court,  held  pursuant  to  an  ap« 
pcSntment  made  as  prescribed  by  law. 


f  8348*  [Am'd,  1909.1  Mlscellaneoiis  vomeral  deftnltfons 
and  mles  of  constrnctlon. 

In  construing  this  act,  the  following  rules  must  be  observed, 
except  where  a  contrary  intent  is  expressly  declared  in  the  pro- 
vision to  be  construed,  or  plainly  apparent  from  the  context 
thereof: 

1.  rSubdiv.  1  repealed  Jan.  1,  1896;  L.  1895,  ch.  946.J 

2.  The  word  **  mandate ",  inrludes  a  writ,  process,  or  other 
written  direction,  issued  pursuant  to  law,  out  of  a  court,  or 
made  pursuant  to  law,  by  a  court,  or  a  judge,  or  a  person  acting 
as  a  judicial  officer,  and  commanding  a  court,  board,  or  other 
body,  or  an  officer,  or  other  person,  named  or  otherwise  desig- 
nated therein,  to  do,  or  to  refrain  from  doing,  an  act  therein 
specified. 
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8.  The  word,  "  Judge '%  includes  a  Justice,  surrogate,  recorder. 
Justice  of  the  peace,  or  other  judicial  officer,  authorised  or  re- 
quired to  act,  or  prohibited  from  acting,  in  or  with  respect  to  tbe 
matter  or  thing,  referred  to  in  the  proyision  wherein  that  word  is 
used. 

4.  The  word,  "  clerk  ",  signifies  the  clerk  of  the  court,  wherein 
the  action  or  special  proceeding  is  brought^  or  wherein,  or  by 
whose  authority,  the  act  is  to  be  done,  which  is  referred  to  in 
the  proTision  in  which  it  is  used.  If  the  action  or  special  proceed- 
ing is  brought,  or  the  act  is  to  be  done,  in  or  by  the  authority  of 
the  supreme  court,  it  signifies  the  clerk  of  the  county  wherein  the 
action  or  special  proceeding  is  triable,  or  the  act  is  to  be  done. 

5.  The  word,  **  report ",  when  used  in  connection  with  a  trial, 
or  other  inquiry,  or  a  Judgment,  means  a  referee's  report;  and 
the  word,  **  decision  ",  when  used  in  the  same  connection,  means 
the  decision  of  the  court  upon  a  hearing,  or 'the  trial  of  an  issue, 
before  the  court,  without  a  Jury. 

6.  7,  8.  [Repealed,  1882,  ch.  677.] 

.  9.  A  '•*  personal  injury  "  includes  libel,  slander,  criminal  con- 
versation, seduction,  and  malicious  prosecution;  also  an  assault, 
battery,  false  imprisonment,  or  other  actionable  injury  to  the 
person  either  of  the  plaintiff,  or  of  another.  (See  f  1910,  subd.  1.) 

10.  An  '*  injury  to  property  "  is  an  actionable  act,  whereby  the 
estate  of  another  is  lessened,  other  than  a  personal  injury,  or  the 
breach  of  a  contract. 

11.  The  word,  "  affidavit ",  includes  a  verified  pleadinir  in  ab 
action,  or  a  verified  petition  or  answer  in  a  special  proceeding. 

12.  A  warrant  of  attachment  against  property  is  said  to  be 
**  annulled  *\  when  the  action,  in  which  it  was  granted,  abates  or 
is  discontinued;  or  a  final  judgment,  rendered  therein  in  favor  of 
the  plaintiff,  is  fully  paid;  or  a  final  judgment  is  rendered  therein 
in  favor  of  the  defendant.  But,  in  the  case  last  specified,  a  stay 
of  proceedings  suspends  the  effect  of  the  annulment,  and  the  re- 
versal or  vacating  of  the  judgment  revives  the  warrant. 

18.  The  term,  *'  judgment  creditor  *',  signifies  the  person  who  is 
entitled  to  collect,,  or  otherwise  enforce,  in  his  own  right,  a  Jadg- 
ment  for  a  sum  of  money,  or  directing  the  payment  of  a  sum  of 
money. 

14.  A  "judgment  creditor's  action**  is  an  action  brought  as 
prescribed  in  article  first  of  title  fourth  of  chapter  fifteenth  of  this 
act,  or  any  other  action,  brought  by  a  judgment  creditor  to  aid 
the  collection,  of  a  judgment  for  a  sum  of  money,  or  directing  the 
payment  of  a  sum  of  money. 

15.  [Repealed,  1892,  ch.  677.] 

16.  A  "  distinct  parcel "  of  real  property  is  a  part  of  the  prop- 
erty which  is  or  may  be  set  off  by  boundary  lines,  as  distinguished 
from  an  undivided  share  or  interest  therein. 

,17.  [Repealed,  1892.  ch.  677.] 

18.  A  "domestic  corporation**  is  a  corporation  created  by  or 
under  the  laws  of  the  State;  or  located  in  the  State,  and  created 
by  or  under  the  laws  of  the  United  States,  or  by  or  pursuant  to 
the  laws,  in  force  in  the  colony  of  New- York,  before  the  19th  day 
of  April,  in  the  year  1775.    Every  other  corporation  is  a  "  foreign 

corporation  **.  .... 

19.  The  terms,  "  trial  juror  '*,  and  "  trial  jury  ",  are  respectively 
squivalcat  ts  the  termi«  "  petit  juror  ",  and  "  petit  jury  *',  as  used 
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In  tbB  oonsCltiitioii  and  laws  of  the  Sute.  The  word,  **  notify  ", 
as  naed,  with  respect  to  procuring  the  attendance  of  a  jaror.  is 
equivalent  to  the  word,  "  summon ",  as  used  in  the  like  con- 
nection/in  the  same  constitution  and  laws. 

20.  The  word,  "  action ",  refers  to  a  ciyil  action;  the  word 
"  judgment ",  to  a  judgment  in  such  an  action;  the  term,  "  dpeciai' 
proceeding",  to  a  ciTil  special  proceeding;  the  word;  ''orders,  to 
an  otder  made  in  such  an  action  or  special  proceeding;  the  words, 
"an  action  of  eject^ient",  to  an  action  to  recover  the  immediate 
possession  of  real  property. 

21-24.  [Repealed,  1^,  ch,  677.] 

U  1876.  ch.  449,  I  2:  Go.  Proc..  I  466;  Id..  |  462:  id..  I  463;  Id..  I  464* 
L.  1875.  cb.  27:  2  B.  8  650.  f  4  (2  Bdm.  669).  Am'd.  U  1909.  cb.  66. 
I   8.     ass  note  88  of  notes  of  Board  of  Stetntorj  OoosoUdatlOD  at  flud  of 
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TZTLB  H. 
Provisions  regulating  the  eflbct  and  application  of  this  aoL 

* 

Sec.  8344.  Short  tiUe  of  this  aet4 

^     8846.  Role  of  strict  constmctiOD  not  applicable  tbereto. 
'     8346.  PuDlshment  of  crimes  and  misdemeanoni  created  therebj. 

8847.  Application  of  certain  portions  thereof    regulated  and  (laalifleA. 

8848.  Id.;  what  deemed  commencement  of  action,  etc. 
3849.  Id.;  when  proceedings  to  be  onder  former  statntes. 
3350.  Effect  of  this  act  upon  trial  Jurors  and  Juries*  in  criminal  cm 
3361.  Id.;  upon  grand  Jurors  and  Juries. 
3862.  Id.;  upon  proceedings  taken,  or  rights  accrued,  etc.,  under  t 

statutes. 

8363.  Id.;  upon  former  appointment  of  terms. 
3364.  Id.;  upon  officers  and  offices. 
3366.  When  this  act  deemed  to  hare  been  passed,  ate. 
8866.  When  this  act  takes  effect. 

I  8844.  Sbort  title  of  tl&l«  act. 

This  act  constitutes  a  portion  of  the  New  Reyision  of  the  Stat 
ntes.    It  may  be  styled,  in  any  act  of  the  legislature  or  proceeding 
in  a  court  of  justice,  or  wherever  it  is  otherwise  referred  to» 
**  The  Code  of  CivU  Procedure  ". 

L.   1876,   ch.  440,   f  1.  * 

I  8346.  Rule  of  strlet  eonstrvetioii  not  applicable  thegetOi 

The  rule  of  the  common  law,  that  a  statute  in  derogation  of  the 
common  law  is  strictly  construed,  does  not  apply  to  tlus  act. 
Go.  Proc.,  I  467. 

i  3846.  PnnlMliineiit  of  crimes  and  nsladeaaeanon  erected 
tbereby. 

Where  it  is  prescribed,  in  a  provision  of  this  act,  that  a  person 
doing  or  omitting  to  do  any  act  is  guilty  of  a  particular  crime,  or, 
generally,  of  a  misdemeanor,  he  shall  be  punished  therefor  in  the 
manner  and  to  the  extent,  prescribed  by  the  statutes  remaininir 
unrepealed  after  the  provision  in  question  takes  effect,  for  the 
punishment  of  the  crime  so  specified;  or  for  the  punishment  of  a 
misdemeanor,  the  [lunishment  of  which  is  not  sp^rially  prescribed 
in  the  statute  defining  it. 

I  8847.  [Am*d,  180B,  IWm.l  Application  of  certain  vov- 
tlonn   thereof  rcffnlnted  and  «aalllled. 

The  application  and  effect  of  certain-  portions  of  this  act  are 
declared  and  regulated  as  follows:  except  that,  where  a  pai^ 
ticular  provision,  included  within  a  chapter  or  a  portion  of  a  chap- 
ter, specified  in  a  subdivision  of  this  section,  expressly  designates; 
the  courts,  persons,  or  proceedings,  affected  thereby,  that  pro- 
vision is  deemed  excluded  from  the  application  and  effect,  pre- 
scribed in  the  subdivision. 

1.  [Am'd,  1009.]  In  chapter  second,'  the  prisoners  referred  to 
are  civil  prisoners  only,  except  that  article  third  of  title  second 
thereof,  applies  to  all   prisoners,   civil  or  criminal. 

2.  In  chapter  third,  sections  803.  304,  305,  and  306  applj^  to 
trial  jurors  upon  the  trial  of  an  indictment  or  other  criminal 
cause;  as  prescribed  In  subdivision  seventh  of  this  section,  with 
respect  to  the  application  of  titles  third  and  fourth  of  cnaptec 
tenth,  and  as  specified  in  the  next  two  sections* 
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8^  [Am'd,  1018.]  In  chapter  fifth,  sections  four  hundred  and 
forty-six,  four  hundred  and  forty-nine,  four  hundred  and  fifty, 
four  hundred  and  fifty-four,  four  hundred  and  fifty-five,  and 
four  hundred  and  fifty-eight  to  four  hundred  and  sixty-eight,  both 
inclusive,  and  in  chapter  sixth,  section  five  hundred  and  thirty- 
two,  apply  to  an  action  commenced,  in  any  court  of  the  state. 

4.  [Am'd,  1896,  1018.]  The  remainder  of  chapters  fifth  and 
sixth,  apply  only  to  an  action  commenced  in  a  court  of  record. 

5.  [Am* a,  lOOO.]  Chapter  seventh,  excluding  articles  first  and 
second  of  title  fourth  thereof,  applies  only  to  an  action,  in  one 
of  the  courts  specified  in  subdivision  fourth  of  this  section,  in 
which  an  application  for  an  order  of  arrest,  an  injunction  order, 
or  a  warrant  of  attachment  against  property,  is  made,  on  or 
after  the  first  day  of  Sentember,  1877.  Articles  first  and  second 
of  title  fourth  of  that  cnapter  apply  pnly  to  proceedings  taken. 
in  one  of  those  courts,  on  or  after  that  date. 

G.  [Am'd,  1882.]  Chapter  eight  applies  only  to  the  proceed- 
ings taken  on  or  after  the  first  day  of  September,  1877,  in  an 
action  or  special  proceeding  in  one  of  the  courts  specified  in 
subdivision  fourth  of  this  section;  except  that  sections  721,  722, 
724  to  727.  both  inclusive,  and  817  to  819,  both  inclusive,  apply 
to  all  courts  of  record;  sections  728,  729,  730,  749,  787,  788,  810 
to  816,  both  inclusive,  and  826,  to  proceedings,  taken  on  or  after 
that  day,  in  any  court  or  before  any  officer  or  body;  and  sections 
723,  764,  765,  785,  789,  790,  and  825,  to  all  courts. 

7.  [Am*d,  1000.]  In  chapter  tenth,  titles  first,  second,  and 
sixth,  and  article  second  of  title  fifth,  apply  only  to  proceedings 
taken,  on  or  after  the  first  day  of  September,  1877,  in  one  of 
the  courts  specified  in  subdivision  fourth  of  this  section.  Article 
third  of  title  third  and  article  first  of  title  fifth,  of  that  chapter 
apply  only  to  jurors  drawn  for,  and  juries  fonned  at,  a  term 
of  a  court,  commencing  not  less  than  twenty  days  after  the 
first  day  of  May,  1877.  Subject  to  that  qualification,  they 
apply  to  jurors  selected  under  the  statutes,  remaining  unrepealed 
arter  that  day,  and  the  lists  and  ballots  prepared  accordingly, 
until  hew  jurors  are  selected,  and  new  lists  and  ballots  are  pre- 
pared, as  prescribed  in  those  titles.  The  same  portions  of 
chapter  tenth,  excluding  article  third  of  title  third,  apply  equally 
to  a  criminal  and  a  civil  action  or  special  proceeding,  and  to  a 
court  of  criminal  and  a  court  of  civil  jurisdiction.  Article  third 
of  title  third  of  this  act  and  article  sixteen  of  the  judiciary  law 
do  not  afifect  any  special  provision  of  law,  remaining  unrepealed 
after  the  first  day  of  May,  1877,  whereby  trial  jurors  are  directed 
to  be  procured,  for  a  particular  court  of  record,  from  a  particu- 
lar locality;  or  whereby  a  county  is  divided  into  two  or  more 
jury  districts,  and  the  selecting,  drawing,  snmmoniDg,  or  attend- 
ance of  jurors  from  the  particular  locality,  or  the  different  jury 
districts,  is  regulated.  Each  of  those  provisions  becomes  appli- 
cable to  and  affects  the  selecting,  drawing,  notifying,  or  attend- 
ance of  jurors,  as  prescribed  in  those  articles,  in  like  manner 
as  they  applied  to  and  affected  the  statutes  previously  in  force, 
upon  the  same  subject.  So  much  of  the  provisions  of  articles 
seventeen  and  eighteen  of  the  judiciary  law,  as  relates  to  the 
remission  or  enforcement  of  a  fine  imposed  upon  a  trial  juror, 
applies  to  a  fine  imposed  upon  a  grand  juror,  as  prescribed  in 
the  statutes  remaining  unrepealed  after  the  first  day  of  May, 
1877. 

8.  In  chapter  eleventh,  articles  first  and  second  of  title  first, 
and  the  whole  of  title  third,  apply  only  to  proceedings  in  on^ 
of  the  courts  specified  in  subdivision  fourth  of  this  section,  takes 
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on  or  after  the  fimt  day  of  September,  1877.  Bat  where  sa 
action  has  been  commeuced  in  either  of  those  courts  befo.e 
that  date,  a  judgment  by  default  must  be  taken  therein,  as  pre- 
Hcribed  by  the  statutes  in  force  on  the  thirty-first  day  of  August, 
1877. 

9.  Chapter  twelfth  does  not  affect  the  statutes  remaining  ud> 
repealed  after  the  first  day  of  September*  1877,  toachin^  the 
review  of  proceedings  in  a  criminal  cause. 

10.  Chapter  thirteenth  applies  only  to  an  execution  issued,  on 
or  after  the  first  day  of  September,  1877,  out  of  a  court  of 
recordf  other  than  an  execution  issued  out  of  such  a  court, 
and  directed,  pursuant  to  law,  to  a  con«table  or  marshal;  and 
to  sales  and  other  proceedings,  by  virtue  of  an  execution  directed 
to  a  sheriff,  and  delivered  to  him,  after  that  date.  Sections 
1413  and  1414,  and  sections  1417  to  1427,  both  InclusiTe,  apply 
only  to  a  case  where  such  an  execution  is  issued  out  of  one 
of  the  courts  specified  in  subdivision  fourth  of  this  section;  or 
where  a  warrant  of  attachment  against  property  is  panted  on 
or  after  that  date,  in  an  action  brought  in  one  of  those  courts. 
Title  third  of  that  chapter  applies  only  to  an  execution,  issued 
upon  a  judgment  rendered  in  one  of  those  courts. 

11.  [Am'd,  189S,  1900.]  Sq  much  of  chapters  fourteenth,  fif- 
teenth, sixteenth,  seventeenth,  eighteenth,  nmeteenth  and  twen- 
tieth, as  regulates  the  proceedings  to  be  taken  in  an  action  or 
special  proceeding,  and  the  effect  thereof,  applies  only  to  an  ac- 
tion or  a  special  proceeding  commenced  on  or  after  the  first  day 
of  September,  1880.  And  all  appeals  taken  from  any  order,  sen- 
tence, decree  or  determination  of  a  surrogate's  court  made  or 
entered  in  such  court  on  or  after  the  first  day  of  September, 
1880,  in  any  matter  or  proceeding  pending  or  undetermined  in 
such  court  on  the  first  day  of  September,  1880;  and  all  appeals 
to  the  court  of  appeals  from  any  order  or  judgment  of  the 
supreme  court  aflSrming,  reversing  or  modifying  any  such  order, 
sentence,  decree  or  determination  of  a  surrogate's  court  shall  be 
taken  and  perfected,  heard  and  decided  in  conformity  to  the 
laws  and  practice  regulating  appeals  from  orders,  sentences 
and  decrees  of  surrogate's  court,  and  the  hearing  and  decision 
thereof,  in  force  in  this  State  on  the  thirtieth  day  of  April. 
1877,  and  all  appeals  from  any  order,  sentence,  decree  or  de- 
termination of  such  court  brought  in  conformity  thereto 
since  the  first  day  of  September,  1880,  are  hereby  declared  to 
be  valid  and  effectual,  except  that  sections  1670  to  1685,  both 
inclusive,  apply  also  to  the  proceedings  therein  specified,  taken, 
after  that  date,  in  an  action  theretofore  commenced,  or  upon 
a  judgment  theretofore  rendered,  and  section  1674  applies  to  a 
notice  of  pendency  of  action  theretofore  or  thereafter  filed;  sec- 
tions 1881  to  18f>2,  both  inclusive,  do  not  apply  to  an  action 
upon  any  bond  therein  snecificd,  where  an  order,  allowing  any 
person  to  prosecute  the  bond  in  the  name  of  tne  people,-  has 
been  duly  made  before  that  date  and  is  then  in  force,  in  which 
case  future  actions  upon  the  same  bond  are  regulated  by  the 
laws  in  force  on  the  day  before  that  date,  notwithstanding  the 
repeal  thereof;  sections  2253  to  2265,  both  inclnsiye.  apply  also 
where  a  final  determination  has  been  made  before  the  first  day 
of  September,  1880,  in  proceedings  taken  under  any  statute 
superseded  by  the  title  containing  those  sections,  and  to  the 
process  issued  thereupon;  sections  2320  to  2344,  both  inclusive, 
apply  also  to  proceedings  taken  before  that  date,  under  any 
statute  superseded  by  the  title  containing  them^  whether  a  com* 
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'mittee  has  or  has  not  been  appointed;  section  2537,  applies! 
also  to  every  payment  or  deposit  therein  speciiied  made  ou  or 
after  the  first  day  of  September,  1880;  section  2756,  except  the 
words  **  upon  the  hearing  b^ore  the  surrogate  **  applies  to 
actions  theretofore  or  thereafter  commenced  pursuant  to  article 
second  -of  title  three  of  chapter  fifteen;  and  sections  2798  to  2801, 
both  inclusive,  apply  also  to  a  case,  where  a  decree  for  the  sule 
or  other  disposition  of  the  real  property  of  a  decedent,  has  been 
duly  made,  before  that  date,  In  a  surrogate's  court. 

12.  So  much  of  chapters  nineteenth  and  twentieth,  as  relate<« 
to  thj  jurisdiction  of  the  several  courts  therein  specified,  applies 
only  to  an  action  or  special  proceeding  commenced  on  or  after 
the  first  day  of  September,  1880. 

13.  In  chapter  twenty -first,  titles  first,  second,  and  third  apply 
only  to  an  action  in  one  oi  the  courts  specified  in  subdivision 
fourth  of  this  section. 

14.  (Added,  1894.]  The  disqualification  of  jurors,  as  pro- 
vided in  section  eleven  hundred  and  sixty-six  of  this  act,  shall 
apply  to  all  courts. 

Am*d,  L.  1898,  cb.  42;  U  1894,  ch.  725;  L.  1896,  cfa.  946;  L.  1909, 
ch.  65,  i  3;  L.  1913,  ch.  486.  la  effect  Bept  1,  1918.  See  notes  89,  90, 
91,  92  at  notes  of  Board  of  Statutory  ConaoUdatlon  at  end  oit  code. 

f  8848.  Id.}  what  deemed  oomnieneeiiieiit  of  action,  ete* 

Where  a  provision  of  this  act  is  made  applicable  by  the. last 
section,  to  an  action  of  special  proceeding  commenced  on  or  after 
a  day  therein  specified,  if,  before  that  date,  a  summons  in  an 
action,  or  a  citation  issued  from  a  surrogate's  court,  has  been 
served  upon  one  or  more,  but  not  upon  all,  of  the  persons  to  be 
served;  or  an  order  for  the  service  of  a  summons  as  prescribed 
in  article  second  of  title  first  of  chapter  fifth  ot  this  act  has 
been  n^ade;  or,  in  a  special  proceeding,  elsewhere  than  in  a  surro- 
gate's court,  the  petition  or  other  paper,  upon  which  the  first  or- 
der, process,  or  other  mandate  may  be  made  or  issued;  has  not 
been  presented,  the  action  or  special  proceeding  is  not  deemed  to 
have  been  commenced  within  the  meaning  of  that  section. 

f  3849,  Id«|  fvlion  proceedlngrs  to  bo  under  former 
■tatntea. 

Where  any  provision  of  this  act  is  made  applicable  to  future 
proceedings  In  an  action  or  special  proceeding,  the  proceedings 
therein,  until  the  provision  in  question  becomes  applicable,  are 
governed  by,  and  must  be  conducted  according  to  the  laws  in 
force  on  t)ie  day  before  the  provision  takes  effect,  except  as  other- 
wise prescribed  in  subdivision  seventh  of  the  last  section  but  one. 

« 

I  8860.  BSIIect  of  thlm  act,  upon  trial  Jarors  and  Inrfea, 
In   orlmlnal   eaases. 

A  jury,  for  the  trial  of  an  indlctmeHit  or  other  criminal  cause, 
at  a  term  of  a  court  of  record,  commencing  on  or  after  the  twenty- 
first  day  of  May,  1877,  must  be  procured  from  the  trial  jurors 
selected,  drawn,  and  notified,  as  prescribed  in  this  act,  for  the 
term  of  the  court  at  which  it  is  triable,  inoluding  the  talesmen 
or  additional  jurors,  procured  as  prescribed  therein:  and  the  same 
must  be  tried  by  the  jury  so  formed.  But  the  statutes  remaining 
unrepealed  after  the  first  day  of  September,  1877,  relating  to  chal- 
lenges or  disqualifications  of  petit  jurors  in  a  criminal  cause,  or 
prescribiQg  tne  cases  where  talesmen  or  additional  t>etit  jurors 
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be  summoned  in  a  criminal  cause,  remain  unaffected  bj  this 
nd  are  applicable  to  the  proceedings  taken  as  prescrilwd  U 
ct,  and  to  the  trial  jurors  therein  specified. 


ftl.  Id.f  upon  vrand  Jurors  and  Juries. 

3  act  does  not  affect  any  provision  of  the  statutes,  remaiaiof 
ealed  after  the  first  day  of  September,   1877,  relating  to 
jurors  or  grand  juries;  except  as  follows: 
L  fine  imposed,  after  the  first  day  of  September,  1877,  npoa 
ion  drawn  as  a  grand  juror,  and  duly  summoned  to  attend  a 
of  a  court  of  record  as  a  grand  juror,  as  prescribed  in  those 
;e8,  must  be  imposed  as  prescribed  in  article  fourth  of  titk* 
of  chapter  tenth  of  this  act;  and  sections  1073  to  1077  of  thk 
>oth  inclusive,  apply  to  such  a  person,  as  if  he  had  been 
1,  and  notified  to  attend  as  a  trial  juror. 
Vhere  a  provision   of  those  statutes  refers  to  the  lists  of 
jurors,  the  ballots  containing  their  names,  the  box  or  boxes 
lich  those  ballots  are  deposited  or  contained,  the  selecting, 
ng,  summoning,  or  empanelling  of  petit  jurors,  the  impo«itio!i 
fine  upon  a  petit  juror,  or  the  enforcement,  reduction,  or 
iion  thereof,  it  is  deemed  to  refer  to  the  same  subject,  as 
led  for  in  this  act,   in  like  manner  as  It  refers  to  those 
:es. 

2  B.   S.   483,  484,   ||  16-21   (2  £:dm.  606,  606);   2  R.  8.  722,   i  IS  (2 
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02.  Id.f  upou  proceedlnvs  takeiiy  or  r Islets  aoermod, 
Bndov  former  statutes. 

hing  contained  in  any  provision  of  this  act,  other  than  to 
er  fourth,  renders  ineffectual,  or  otherwise  impairs,  any  pro> 
ig  in  an  action  or  a  special  proceeding,  had  or  taken,  pursu- 
J  law.  or  any  other  lawful  act  done,  or  right,  defence,  or 
tion,  lawfully  accrued  or  established,  before  the  provision 
^stion  takes  effect;  unless  the  contrary  is  expressly  declared 
I  provision  in  question.  As  far  as  it  ma^  be  necessary,  for 
irpose  of  avoidmg  such  a  result,  or  carrymg  into  effect  such 
needing  or  other  act,  or  enforcing  or  protecting  such  a  right, 
ce,  or  limitation,  the  statutes  in  force  on  the  day  before  the 
lion  takes  effect,  are  deemed  to  remain  in  force,  notwith- 
ing  the  repeal  thereof. 

;68.  Id.  I  upon  forn&er  appoiutntent  of  terats. 

)  act  does  not  affect  the  appointment  of  a  term,  or  the  desig- 
i  of  one  or  more  judges  to  hold  a  term,  made  pursuant  to 
atutes  in  force  on  the  thirty-first  day  of  August,  1877,  until 
?rms  are  appointed,  or  one  or  more  judges  are  newly  desig- 
fis  prescribed  in  this  act. 

(4.  Id.  I  upon  oflleers  and  ollleea. 

act  does  not  create  a  vacancy  in  any  office  or  employment, 
ttted  or  referred  to  therein,  by  the  title  or  description 
f,  contained  in  the  statutes  in  force  on  the  day  before  the 
on  referring  thereto  takes  effect,  or  by  another  title  or  de- 
m;  nor  does  it  affect  any  provisions  of  those  statutes,  relat- 
the  amount,  or  the  time  or  the  mode  of  payment,  of  the 
isation  of  an  officer  or  employee,  so  designated  or  referred 
5  is  in  office  or  employed  on  that  day;  except  Uiat  where 
ure  of  his  office  or  employment  is  not  prescribed  In  this  act, 
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Ike  may  be  removed  at  pleasure  by  the  coart,  officer,  or  officen, 
authorized  by  this  act  to  appoint  a  person  to  discharge  the  sam« 
duties.  Until  he  is  remoyed,  or  his  office  or  place  becomes  other* 
wise  vacant  J  the  provisions  of  this  act  apply  to  him,  and  to  the  dis- 
chargee of  his  duties.  The  court,  officer,  or  officers,  authorized  by 
thia  act  to  appoint  a  person  to  an  office  or  employment,  may  from 
time  to  time  thus  fill  a  vacancy  therein. 

f  88IS6.  [Am'a,  1882.]    "Whea  tltl*  aet  deemed  to  kave  beea 
9«i,ssed,  ete. 

For  the  purpose  of  determining  the  effect  of  the  different  pro- 
visions of  this  fict  with  respect  to  each  other,  they  are  aeeiiieti  to 
have  been  enacted  simultaneously.  For  the  purpose  of  determin- 
ini^  the  effect  of  this  act  upon  other  acts,  and  the  effect  of 
other  acts  upon  this  act,  chapters  fourteen  to  twenty-two  of  this 
act.  both  inclusive,  are  deemed  to  have  been  enacted  on  the  sixth 
day  of  January,  in  the  year  eighteen  hundred  and  eighty;  and 
all  acts  passed  after  the  last-mentioned  date  are  to  have  tht 
«ame  effect  as  if  they  were  passed  after  thia  act. 

I  8869.  IThen  tl&ia  act  tak^s  cffeet* 

Bubject  to  the  qualifications  contained  in  the  foregoing  sections 
of  this  title,  this  act  shall  take  effect  as  follows:  titles  third  and 
fourth,  and  article  first  of  title  fifth  of  chapter  tenth,  on  the  first 
day  of  May,  in  the  year  1877;  the  remainder  of  chapters  first  to 
thirteenth,  both  inclusive,  on  the  first  day  of  September,  in  the 
year  1877;  chapters  fourteenth  to  twenty-first,  both  inclusive,  on 
the  ft&'tfb  day  of  SeJ^tember,  1880;  aud  this  chapter  immediately. 
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CHAPTER  XXIII. 

^     .  Supplemental.  Provisions. 

TITU  I.  -  ProrMdlMgt  for  thA  CABdemamtioii  hi  Real  Properly. 
llTId  II.    Prowedt ATI  for  tko  R»l«  of  forporjilo  Beal  Propirif • 

TITLE  I. 
Froceedings  for  the  cgndetn  nation  of  real  propearty- 

Boe.  S8S7.  Tiao. 

{•  .:    8§6&  DoflnitloDc. 

.',    ,9369.  Proceedlpgs  to  be  taken  a«  preaeribed  Id  tbli  title. 

S80O.'  Petition ;    what   to   contain. 
■■■■■''  8861.  Notice  to  bo  annexed  to  petition;  oerrice  of. 
£    .  38fi2..Sennoe  ef  petition  and  notice. 

3868.  Appearance  of  Infant,  idiot,  lunatic  or.  liabitnal  dmakavd. 

8864.  Appearan<}e.    '    ^^^      " 

3866.  Anawer;  wh«t  to  contain.       i 

8866.  Verification  of  petition  or  aniwer. 

8867.  Trtal  of  toeoea. 

8868.  Certain  pi:o7iilonB  applicable. 

.8869.  Judgment;  coata  wben  fo  defendant;  commiaaloiMis. 
8870.  Duties  and  powera  of  commlailonera. 

8371.  Confirmation  or  setting  aside  report;  deposit  wben  paytasal. 
8872.  Offer  to  purchase;  costs;  additional  aUowanee. 
8978.  Jodgment,    bow  enforced;   deUreij  possession  of  pmmlwia:    Vlfea 

writ  of  aaajstance  to  issue. 
8374.  Abandonment  snd  'dlscfAtinuiOiCe  of  proceedtng. 

8875.  Appeal  from  final  orders;  ^bkj. 

8876.  Appeal  from  judgment  by  plaintiff. 

8377.  When  general  term  may  direct  a  new  appraisal. 

8378.  Confilctlng  cUlmanto. 

8379.  Party  in  possession  may  stay  on  giving  secoritF. 
8280.  Temporary  possession  pending  proceedings. 

8381.  Notice  of  pendency  of  action  to  be  filed. 

8382.  Power  of  court  to  make  necessary  orders. 

8383.  Bepealing  clause;  limitations. 
8884.  When  act  takea  effect. 

i  8867.  Title. 

This  title  shall  be  known  as  the,  condemnation  law. 

I  8858.    [Am'dy  1896.]    Deflnltlon*. 

The  term  **  person,*'  when  used  herein,  includes  a  natural  |ier> 
son  and  also  a  corporation,  joint-stock  association,  the  state  and 
a  political  division  thereof,  and  any  commission,  board,  board  of 
managrers  or  trustees  in  charge  or  haying  control  of  ^uy  of  the 
charitable  or  other  institutions  of  the  state;  the  term  '*  real  prop- 
erty," any  right,  interest  or  easement  therein  or  appurtenances 
thereto;  and  the  term  ''owner,"  all  persons  haying  any  estate, 
interest,  or  ensement  in  the  property  to  be  taken,  or  any  lien, 
charge,  or  incumbrance  thereon.  The  person  institating  the  pro- 
ceedings shnll  be  termed  the  plaintiff:  and  the  person  againat 
whom  the  proceeding  is  brought,  the  defendant. 

L.  1886.  cb.  689.     In  effect  May  12.  1896. 

I  8888.  Proeeediiivs  to  be  taken  aa  preaeribed  fa  tkMM 
title. 

Wheneyer  any  person  is  anthoriKed  to  acquire  title  to  real  prop- 
erty, for  a  public  use  by  condemns tion.  the  proceeding  for  tiMt 
purpose  shall  be  taken  in  the  manner  prescribed  in  tlili  title. 
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I  8800.  Petltiomi  what  to  eotttMtn. 

The  proceeding  shall  be  Instituted  by  the  presentation  of  a  pe- 
tition by  the  plaintiff  to  the  supreme  conrt,  setting  forth  the' 
following  facts: 

1.  tAm*d,  1886.]  His  name,  place  of  residence,  and  the  busi- 
ness in  which  engaged;  if  a  corporation  or  joint'Stock  association, 
whether  foreign  or  domestic,  its  principal  place  of  business  within 
the  state,  the  names  and  places  of  residence  of  its  principal 
officers,  and  of  its  directors,  trustees  or  board  of  managern,  as 
the  case  may  be,  and  the  object  or  purpose  of  its  incorporation 
or  association;  if  a  political  diyision  of  the  state,  th^  names  and 
places  of  r  ddence  of  its  principal  officers;  and  if  the  state,  or 
any  commission  or  boiard  of  managers  or  trustees  in  charge  or 
having  control  of  any  of  the  chan table  or  other  institutions  of 
the  state,  the  name,  place  of  residence  of  the  officer  acting  in  its 
or  their  behalf  in  the  proceedings. 

2.  A  specific  description  of  the.  property  to  be  condemned*  and 
Its  location,  by  metes  and  bounds,  witn  reasonable  certainty. 

3.  The  public  use  for  which  the  property  is  required  and  a  con- 
cise statement  of  the  facts  showing  the  necessity  of  its  acquisitioo 
for  sadi  use. 

4.  The  names  and  places  of  residence  of  the  owners  of  the  prop- 
erty; if  an  infant,  the  name  and  place  of  residence  of  his  general 
guardian,  if  he  has  one;  if  not,  the  name  and  place  of  residence 
of  the  person  with  whom  he  resides;  if  a  lunatic,  idiot,  or  habitual 
drunkard,  the  name  and  place  of  residence  of  his  committee  or 
trustee,  if  he  has  one;  if  not,  the  name  and  place  of  residence  of 
the  person  with  whom  he  resides.  If  a  non-resident,  having  an 
agent  or  attorney  residing  in  the  state  authorized  to  contract  for 
the  sale  of  the  property,  the  name  and  place  of  residence  of  such 
Agent  or  attorney;  if  the  name  or  place  of  residence  of  any  o^ner 
cannot  after  diligent  inquiry  be  ascertained,  it  may  be  so  stated 
with  a  specific  statement  of  the  extent  of  the  inqi^xy  which  has 
been  made. 

5.  Thi^t  the  plaintiff  has  been  unable  to  agree  with  the  owner 
of  the  property  for  its  purchase,  and  the  reason  of  such  inability. 

.  .6,  The  value  of  the  property  to  be  condemned. 

7.  A  statement  that  it  is  the  intention  of  the  plaintiff,  in  good 
faith,  to  complete  the  work  or  improvement,  for  which  the  prop- 
er^ is  to  be  condemned;  and  that  all  the  preliminary  steps  re- 
'quired  by.  law  have  been  t$ken  to  entitle,  him  to  institute  the 
proceeding.. 

8.  A  demand  for  relief,  that  it  may  be  adjudged  that  the  public 
use  requires  the  condemnation  of  the  real  property  dei^cribed,  and 
that  the  plaintiff  is  entitled  to  take  and  hold  such  property  for 
the  public  use  specified,  upon  making  compensation  therefor,  and 
that  <M>mmis8ioners  of  appraisal  be  appointed  to  ascertain  the  com- 
pensation to  be  made  to  the  owners  for  the  property  so  taken. 

L.  1806.  ch.  089.    In  effect  May  12,  1896. 

I  8861.  Ifotlee  to  be  aniiezed  to  petition  i  serviee  of. 

There  must  be  annexed  to  the  petition  a  notice  of  the  time  and 
place  at  which  it  will  be  presented  to  a  special  term  of  the  sn- 
preme  conrf.  held  in  the  judicinl  district  where  the  property  or 
Fowp  portion  of  it  is  situated,  and  a  copy  of  the  petition  and  notice 
vnvnf  be"  fierved  upon  all  the  owners  of  the  property  at  least  eight 
days  prior  to  its  presentation. 
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f  SSCa.  8erTie«  ef  petitiom  aad  notiee. 

Service  of  the  petition  and  notice  moct  be  made  in  the  same 
ner  as  the  service  of  a  summons  in  an  action  in  the  supreme  conn 
is  required  to  be  made,  and  all  the  provisions  of  articles  one  and 
two  of  title  one  of  chapter  five  of  this  act,  which  relate  to  the 
service  of  a  summons,  either  personally  or  in  any  other  way,  and 
the  mode  of  proving  service,  shall  apply  to  the  service  of  the  peti- 
tion and  notice.  If  the  defendant  has  an  agent  or  attorney  re- 
siding in  this  state,  authorized  to  contract  for  the  sale  of  the  real 
property  described  in  the  petition,  service  upon  such  agent  or  at* 
torney  will  be  sufficient  service  upon  such  defendant.  In  cafe  the 
defendant  is  an  infant  of  the  age  of  fourteen  years  or  upwards,  a 
copy  of  the  petition  and  notice  shall  also  be  served  upon  nii 
general  guardian,  if  he  has  one;  if  not,  upon  the  person  with 
whom  he  resides. 

{  8868.  Appearanee  of  infant,  idiot,  Innatie  or  kabitnal 


If  a  defendant  is  an  infant,  idiot,  lunatic  or  habitnal  drunkard, 
it  shall  be  the  duty  of  his  general  guardian,  committee  or  tmstee, 
if  he  has  one,  to  appear  for  him  upon  the  preaentation  of  the 
petition  and  attend  to  his  interests^  and  in  case  he  has  none,  or 
m  case  his  general  guardian,  committee  or  trustee  fails  to  appear 
for  him,  the  court  shall,  upon  the  presentation  of  the  petition  an«i 
notice,  with  proof  of  service,  without  further  notice,  appoint  a 
guardian  ad  litem  for  such  defendant,  whose  duty  it  shall  be  to 
^  appear  for  him  and  attend  to  his  interests  in  the  proceeding,  and, 

if  deemed  necessary  to  protect  his  rights,  the  court  may  reqalre 
a  general  guardian,  committee  or  trustee,  or  a  guardian  ad  UtCBi 
to  give  security  in  such  sum  and  with  such  sureties  as  the  court 
J  may  approve.      If  a  service  other  than  personal  has  been  made 

^  upon  any  defendant,  and  he  does  not  appear  upon  the  presentation 

of  the  petition,  the  court  shall  appoint  some  competent  attorney 
to  api^ar  for  liim  and  attend  to  his  interesta  in  the  proceeding. 

I  8364,  Appearance. 

The  provisions  of  law  and  of  the  rules  and  practice  of  the  toart, 
relating  to  the  appearance  of  parties  in  person  or  by  attorney  in 
actions  in  the  supreme  court,  sh:i]l  apply  to  the  proceeding  from 
and  after  the  service  of  the  petition,  nnd  alt  subsequent  orders, 
notices  and  papers  may  be  served  upon  the  attorney  appearing  ami 
upon  a  gua**dian  ad  litem  in  the  same  manner  and  wini  the  WMxt^ 
effect  as  the  service  of  papers  in  an  action  in  the  suprene 
may  be  made. 

9  8365.  Answer  I  irl&at  to  contain. 

Upon  presentation  of  the  petition  and  notice  with  proof  of 

vice  thereof,  an  owner  of  the  property  may  appear  and  inter- 
pose an  answer,  which  must  contain  a  general  or  specific  denial 
of  each  material  allegation  of  the  petition  controverted  by  him. 
or  of  any  knowledge  or  information  thereof  sufficient  to  form  a 
belief,  or  a  statement  of  new  matter  constituting  a  defence  to 
the  proceeding, 

13866.  Veriflcatlon   of  petition   or  answer. 

A  petition  or  answer  must  be  verified,  and  the  provisions  of 
this  act  relating  to  the  form  and  contents  of  the  verification  of 
pleadings  in  courts  of  record,  and  the  persons  by  whom  it  may 
be  made,  shall  apply  to  the  verification. 
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18867.  THal  of  iaanea. 

The  court  shall  try  any  issne  raised  by  the  petition  and  am 
at  such  time  and  place  as  it  may  direct,  or  it  may  order  the  8 
to  be  referred  to  a  referee  to  hear  and  determine,  and  upon  ; 
trial  the  court  or  referee  shall  file  a  decision  in  writizijg^,  or  de 
the  same  to  the  attorney  for  the  prevailing  party,  within  tw 
days  after  the  final  submission  of  the  proofs  ai^d  allegation 
the  parties,  and  the  provisions  of  this  act  relatmg  to  the  i 
and  contents  of  decisions  upon  the  trial  of  Issues  of  fact  by 
court  or  a  referee,  and  to  making  and  filing  exceptions  the 
and  the  making  and  settlement  of  a  case  for  the  review  the 
upon  appeal,  and  to  the  proceedings  which  may  be  had  in 
such  decision  is  not  filed  or  delivered  within  the  time  hereix 
quired,  and  to  the  powers  of  the  court  and  referee  upon 
trial,  sLall  be  applicable  to  a  trial  and  decision  under  the  til 

I  8868.  OertalM  proTlaloifta  ayplieable. 

The  provisions  of  title  one  of  chapter  eight  of  this  act  i 
also  apply  to  proceedings  had  under  tnis  title. 

18888.  [Am^a,    18860   Judcment)   eosts   wl&em   to    doCc 
ant  I  oommlaaioiioni* 

Judgment  shall  be  entered  pursuant  to  the  direction  of 

court  or  referee  in  the  decision  filed.    If  in  favor  of  the  defend 

the  petition  shall  be  dismissed,  with  costs  to  be  taxed  by  the  cl 

at  the  same  rates  as  are  allowed,  of  course,  to  a  defendant 

vailing  in  an  action  in  the  supreme  court,  including  the  allowai 

for  proceedings  before  and  after  notice  of  trial.  If  the  decisio 

in  favor  of  the  plaintiff,  or  if  no  answer  has  been  interposed 

it  appears  from  the  petition  that  he  is  entitled  to  the  relief 

manded.  judgment  snail  be   entered,    adjudging  that  the 

demnation  of  the  real  property  described  is  necessary  for 

public  use,  and  that  the  plaintiff  is  entitled  to  take  and  hold 

property  for  the  public  use  specified,  upon  making  compensa 

therefor,  and  the  court  shall  thereupon  appoint  three  disii 

ested  and  competent  freeholders,  residents  of  the  judicial 

trict  embracing  the  county  where  the  real  property  or  some 

of  it  is  situated,  or  of  some  county  adjoining  such  judicial 

tricL  commissioners  to  ascertain  the  compensation  to  be  n 

to  tne  owners  for  the  property  to  be  taken  for  the  public 

specified,  and  fix  the  time  and  place  for  the  first  meeting  of 

commissioners.    Provided,  however,  that  in  any  such  procee 

instituted  within  the  first  or  second  judicial  district,  such  < 

missioners  shall  be  residents  of  the  county  where  the  real  % 

erty,  or  some  part  of  it,  is  situated,  or  of  some  adjoining  cot 

If  a  trial  has  been  had,  at.  least  eight  days'  notice  of  sucb 

pointment  must  be  given  to  all  the  defendants  who  have  appei 

The  parties  may  waive,  in  writing,  the  provisions  of  this  se 

as  to  the  residence  of  the  commissioners,  and  in  that  case 

may  be  residents  of  any  county  in  the  State.    Where  owne 

separate  properties  are  joined  in  the  same  proceeding,  or 

rate  properties  of  the  same  owner  are  to  be  condemned, 

than  one  set  of  commissioners  may  be  appointed. 

L.  1806,  Cb.  680. 

I  3870.  [Afls'd*  1888,  1018.]     Duties  And  powers  of 
Bil«iiioiieri». 

The  commissioners  sliall  take  and  subscribe  the  constitu 

o.itli  of  oili;.u.     Any  t>l'  taem  may  j.ssiie  subi)oeiiaK  and  nuiui 

oaths  lo  wituesbes;  a  majurity  of  them  may  adjuurn  the  proct 

before  them,  from  time  to  time  iu  their  discretion.     Wbe 

they  meet*  except  by  appointmeni  of  the  court  or  pursui 
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adjournment,  they  shall  cause  at  least  eight  days*  notice  of  such 
meeting  to  be  given  to  the  defendants  who  have  appeared,  or 
their  agents  or  attorneys.  They  shall  Tiew  the  premises  described 
in  the  petition,  and  hear  the  proof  and  allegations  of  the  parties, 
and  reduce  the  testimony  taken  by  them,  if  any,  to  writing,  and 
after  the  testimony  in  each  case  is  closed,  they,  or  a  majority  %A. 
them,  all  being  present,  shall,  without  unnecessary  delay  ascertain 
and  determine  the  compensation  which  ought  justly  to  be  made 
by  the  plaintiff  to  the  owners  of  the  property  appraised  by  them: 
and,  in  fixing  the  amount  of  such  compensation,  they  shall  not 
make  any  allowance  or  deduction  on  account  of  any  real  or  sup- 
posed benefits  which  the  owners  may  derive  from  the  public  nse 
for  which  the  property  is  to  be  taken,  or  the  construction  of  any 
proposed  Improvement  connected  with  such  public  nse.  Bat  in 
case  the  plaintiff  is  a  railroad  corporation  and  such  real  property 
shall  belong  to  any  other  railroad  corporation,  the  conunisaioBers 
on  fixing,  the  «mount  of  such  compensation,  shall  ^x.  the  same  at 
its  fair  value  for  railroad  purposes.  They  shall  make  a  report 
of  their  proceedings  to  the  supreme  court  with  the.  minutes  of  the 
testimony  taken  by  them,  if  any;  and  they  shall  each  be  entitled 
to  six  dollars  for  services  for  every  day  they  are  actually  en- 
gaged in  the  performance  of  their  duties,  and  their  necessary 
expenses  to  be  paid  by  the  plaintiff;  provided,  that  in  proceedings 
within  the  counties  of  New  York  and  Kings  such  commissioners 
shall  be  eijiti tied  to  such  additional  compensation  not  ■  exceeding 
twenty-'^ve  dollars  for  every  such  day,  as  may  be  awarded  by 
the  court,  and  provided  that  in  proceedings  instituted  by  a  village 
or  any  Imard  tl^ereof  under  this  title  such  commissioners  shall 
be  entitled- to  such  additional  compensation,  not  exceeding  five 
dollars  for  every  such  day,  as  may  be  awarded  by  the  court. 
Am'A  il  ISaS,  ctau  384;  U  1013.  ch.  332.     In  effect  Sept  1,  19U. 

4  8371.    €oallria»t&oa    or    settias  juiMe    repi»rt|    de»oalt 
eia  parable. 

■  Upon  filing  the  report  of  the  commissioners,  any  party  may 
move  for  its  confirmation  at  a  special  term,  held  in  the  districl 
where  the  property  or  some  part  of  it  is  situated,  upon  notice 
to  the  other  parties  who  have  appeared,  and  upon  such  motion, 
the  court  may  confirm  the  report,  or  may  set  it  aside  for  irreign- 
larity,  or  for  error  of  law  in  the  proceedings  before  the  commis- 
sioners, or  upon  the  ground  that  the  award  is  excessive  or  in- 
sufficient. If  the  report  is  set  aside,  the  court  may  direct  a  re- 
hearing before  the  same  commissioners,  or  may  appoint  new 
commissioners  for  that  purpose,  and  the  proceedings  upon  such 
rehearing  shall  be  conducted  in  the,  manner  prescribed  for  the 
original  hearing,  and  the  same  proceedings  shall  be  had  for  the 
confirmatio  of  the  second  report,  as  are  herein  prescribed  for 
the  confirmation  of  the  first  report.  If  the  report  is  confirmed, 
the  court  shall  enter  a  final  order  in  the  proceeding,  directing,  that 
coiiit>ensation .  shall  be  made  to  the  owners  of  the  property,  pur- 
Mtant  to  the  determination  of  the  commissioners,  and  that  upon 
payment  of  such  compensation,  the  plaintiff  tihall  be  entitled  to 
enter  into  the  possession  of  the  property  condemned, '  and  take 
and  hold  it  for  the  public  use  specified  in  the  judgment.  '  Deposit 
of  the  money  to  the  credit  of,  or  payable  to  the  order  of  the 
owner,  pursuant  to  the  direction  of  the  court,  shall  be  deemed 
a  payment  within  the  provisions  of  this  title. 

I   3372.   Offer  to  pnrchasei   costs  |   additiomal   allovraace. 

In  all  cases  where  the  owner  U  a  resident  and  not  under  legal 
disability  to  convey  title  to  real  property,  the  plaintiff,   before 
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aerrice  of  his  petitioQ  and  notice,  mar  make  a  wr^^-pt  offer  to 
poTchaBe  the  property  at  a  specified  pricey  which  mur'  within  ten 
days  thereafter  be  filed  iu  the  office  of  the  clerk  of  the  county 
where  the  property  is  situated;  and  which  cannot  be  giyen  in 
evidence  before  the  commigsioners,  or  considered  by  them.  The 
owner  may  at  the  time  of  the  presentation  of  the  petition,  or  ^t 
any  time  preyiously,  serye  notice  in  writing  of  the  acceptance  of 
plidntilTs  offer,  and  thereapon  the  plaintiff  may,  upon  filing:  the 
petitions,  with  proof  of  the  >mahing  of  the  offer  and  its  acceptance, 
enter  an  order  that  upon  pajmsent  of  the  compensation  agreed 
upon,  he  may  enter  into  possession  of  the  real  property  described 
in  the  petition,  and  take  and  hold  it  for  the  public  use  therein 
specified.  If  the  offer  is  not  accepted,  and  the  compensation 
awarded  by  the  commissioners  does  not  exceed  the  amount  of  the 
offer  with  interest  from  the  time  it  was  made,  no  costs  shall  be 
allowed  to  either  party.  If  the  compensation  awarded  shall  ex- 
ceed the  amount  of  the  offer  with  interest  from' the  time  it  was 
made,  or  if  no  offer  was  made,  the  court  shall,  in  the  final  order, 
direct  that  the  defendant  recover  of  the  plaintiff  the  cost  of  the 

Eroceeding,  to  be  taxed  by  the  clerk  at  the  same  rate  as  is  al- 
»wed,  of  course,  to  the  defendant  when  he  is  the  prevailing  party 
in  an  action  in  the  supreme  court,  including  the  allowahces  for 
proceedings,  before  and  after  notice  of  trial,  and  the  court  may 
also  grant  an  additional  allowance  of  costs,  not  exceeding  five 
per  centnm  upon  the  amount  awarded.  The  court  shall  also 
direct  in  the  final  order  what  sum  shall  be  paid  to  the  general 
or  special  guardian,  or  committee  or  trustee  of  an  infant,  idiot, 
lunatic  or  habitual  drunkard,  or  to  an  attorney  appointed  by  the 
court  to  attend  to  the  interests  of  any  defendant  upon  whom 
other  than  personal  service  of  the  petition  and  notice  may  have 
been  made,  and  who  has  not  appeared,  for  costs,  expenses  and 
counsel  fees,  and  by  whom  or  out  of  what  fund  the  same  shall 
be  paid.  If  a  trial  has  been  had,  and  all  the  issues  determined 
In  favor  of  the  plaintiff,  costs  of  the  trial  shall  not  be  allowed 
to  the  defendant,  but  the  plaintiff  shall  recover  of  any  defendant 
answering  the  costs  of  such  trial  caused  by  the  interposition  of 
the  unsuccessful  defence,  to  be  taxed  by  the  clerk  at  the  same 
rate  as  is  allowed  to  the  prevailing  party  for  the  trial  of  an 
action  in  the  supreme  court. 

i  8878.  JuAntentf  hoyr  enforced  |  deliverx  poaaesaioa  of 
preaalaeai  yrlieA  yrrlt  of  aaalstanee  to  iaane. 

Upon  the  entry  of  the  final  order,  the  same  shall  be  attached 
to  the  judgment-roll  in  the  proceeding,  and  the  amount  directed 
to  be  paid,  either  as  compensation  to  the  owners,  or  for  the  costs 
or  expenses  of  the  proceeding,  shall  be  docketed  as  a  judgment 
against  the  person  who  is  directed  to  pay  the  same,  and  it  shall 
have  all  the  force  and  effect  of  a  money  judgment  in  an  action 
in  the  supreme  court,  and  collection  thereof  may  be  enforced  by 
execution  and  by  the  saiAe  proceedings  as  judgments  for  the 
recovery  of  money  in  the  supreme  court  may  be  enforced  under 
the  provisions  of  this  act.  When  payment  of  the  compensation 
awarded,  and  costs  of  the  proceeding,  if  any,  has  b^u  made,  as 
directed  in  the  final  order,  ana  a  certified  copy  of  such  order  has 
been  served  upon  the  owner,  he  shall,  upon  demand  of  the  plain- 
tiff, deliver  possession  thereof  to  him,  and  in  case  possession 
is  not  delivered  when  demanded,  the  plaintiff  may  apply  to 
the  court  without  notice,  unless  the  court  shall  require  notice 
to  be  given,  upou  proof  of  such  payment  and  of  service  ot  the 
copy  order,  and  of  the  demand  «»'*'^  non-compliance  the;  'with,  for 
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»  writ  •f  awiBtanee,  and  the  court  uhaXi  thereupon  caow 
writ  to  be  ieaued,  which  shall  be  executed  in  the  same 
aa  when  issued  in  other  cases  for  the  dellTery  of  posseoion 
real  property. 

I  8874.   [Aat'dy   1894.]    AbAadoament 
of  proceedlnir. 

Upon  the  application  of  the  plaintiff  to  be  made  at  any  tii 
•  after  the  presentation  of  the  petition  an<i  before  the  ezpiratloc 
of  thirty  days  after  the  entry  of  the  final  order,  upon  eight  dttym^ 
notice  of  motion  to  all  other  parties  to  the  proceeding  who  ha  we 
appeared  therein  or  upon  an  order  to  show  cause,  the  c*nrt  may* 
in  its  discretion,  and  for  good  cause  shown,  authorise  and  direct 
the   abandonment  and  discontinuance   of  the  proceeding,  upon 
payment  of  the  fees  and  expenses,  if  any,  of  the  commissionera. 
and  the  costs  and  expenses  directed  to  be  paid  in  such  final  order, 
if  such  final  order  shall  have  been  entered,  and  upon  such  other 
terms  and  conditions  as  the  court  may  prescribe;  and  upon  th« 
entry  of  the  order  granting  such  application  and  upon  compliance 
with  the  terms  and  conditions  therein  prescribed,  payment  of  the 
amount  awarded   for  compensation,   if  such  compensation  shall 
have  been  theretofore  awarded,  shall   not  be  enforced,  but  in 
such  case,  if  such  abandonment  and  discontinuance  of  the  pro- 
ceeding be  directed  upon  the  application  of  the  plaintiff,  the  order 
granting  such  application.  If  permitting  a  renewal  of  such  pro- 
ceedings, shall  provide  that  proceedings  to  acquire  title  to  8a<^ 
lands  or  any  part  thereof  shall  not  be  renewed  by  the  plaintiff 
without  a  tender  or  deposit  in  court  of  the  amount  of  the  award 
and  interest  thereon. 

L.   1894.   cb.  475. 

I  88T6.  [Am'd,  189B.3    Appeal  from  flnal  orders  |  stay. 

Appeal  may  be  taken  to  the  appellate  diTision  of  the  supreme 
court  from  the  final  order,  within  the  time  provided  for  appeals 
from  orders  by  title  four  of  chapter  twelve  of  this  act;  and  all 
the  provisions  of  such  chapter  relating  to  appeals  to  the  appellate 
division  of  the  supreme  court  from  orders  of  the  special  term 
shall  apply  to  such  appeals.  Such  appeal  will  bring  up  for  review 
all  the  proceedings  subsequent  to  the  judgment,  but  the  judgment 
and  proceedings  antecedent  thereto  may  be  reviewed  on  such 
appeal,  if  the  appellant  states  in  hi&  notice  that  the  same  will  be 
brought  up  for  review,  and  exceptions  shall  have  been  filed  to 
the  decision  of  the  court  or  the  referee,  and  a  case  or  a  case 
and  exceptions  shall  have  been  made,  settled  and  allowed,  aa 
required  by  the  provisions  of  this  act,  for  the  review  of  the  trial 
of  actions  in  the  supreme  court  without  a  jury.  The  proceed- 
ings of  the  plaintiff  shall  not  be  stayed  upon  such  an  appeal, 
except  by  order  of  the  court,  upon  notice  to  him^  and  the  appeal 
shall  not  affect  his  possession  of  the  property  taken,  and  the  ap- 
peal of  a  defendant  shall  not  be  heard  except  on  his  stipulation 
not  to  disturb  such  possession. 

L.  1806,  ch.  946. 

I  88Te.  [Am'd,  1896.]    Appeal  front  Jadirmeat  by  plaiatlC 

If  n  trial  has  been  had  and  judgement  entered  in  favor  of  the 
defendant,  the  plaintiff  may  appeal  therefrom  to  the  appellate 
division  of  the  supreme  court  within  the  time  provided  for  ap- 
peals from  judgments  by  title  four  of  chapter  twelve  of  this  act, 
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and  all  the  proviaioiia  of  said  chapter  relating  to  appaals  from 
jndj^enta  shall  apply  to  such  appeals;  and  on  the  hearing  of  tk« 
appeal  the  appellate  division  may  athnn,  reverie  or  modify  tHe 
judipment,  and  in  case  of  reversal  may  grant  a  new  trial,  or 
direct  thai  judgment  be  entered  in  favor  of  the  plaintiff.  If  the 
Judgment  is  afiirmed,  costs  shall  be  allowed  to  the  respondent,  but 
«lf  reversed  or  modihed,  no  costs  of  the  appeal  shall  1)e  allowtd 
to  either  party. 

L.  1806.  ch.  946. 

I  8377.  l¥]ieii  ffeneral  term  may  direct  m  now  appnUsal. 

On  the  hearing  of  the  appeal  from  the  hual  order  the  court  may 
direct  a  new  appraisal  before  the  same  or  new  commissioners, 
in  its  discretion,  and  the  report  of  such  commissioners  shall  be 
final  and  conclusive  upon  all  parties  interested.  If  the  amount 
of  the  compensation  to  be  paid  is  increased  by  the  last  report, 
the  difference  shall  be  a  lien  upon  the  land  appraised,  and  shall 
be  paid  to  the  parties  entitled  to  the  same,  or  shall  be  deposited 
as  the  court  shall  direct;  and  if  the  amount  is  diminished,  the 
difference  shall  be  refunded  to  the  plaintiff  by  the  party  to  whom 
the  same  may  have  been  paid,  and  judgment  therefor  may  be 
rendered  by  the  court,  on  the  filing  of  the  last  report,  agaihst  the 
parties  liable  to  pay  the  same. 

I  8378.  Conlllctins  elaimnnta. 

If  there  are  adverse  and  conflicting  claimants  to  the  money, 
or  any  part  of  it,  to  be  paid  as  compensation  for  the  property 
taken,  tne  court  may  direct  the  money  to  be  paid  into  the  court 
by  the  plaintiff,  and  may  determine  who  is  entitled  to  the  samo, 
and  direct  to  whom  the  same  shall  be  paid,  and  may,  in  its  dis- 
cretion, order  a  reference  to  ascertain  the  facts  on  which  such 
determination  and  direction  are  to  be  madew 

I  as7».  CAm'd,  1900.]  Farty  tm  poaooootoa  mar  mUnr  •* 
mi-wtuK   secarity. 

At  any  stage  of  the  proceeding  the  court  may  authorize  the 
alaintiff  if  in  possession  of  the  property  sought  to  be  condemned, 
to  continue  in  possession,  and  may  stay  aU  actions  or  proceed- 
inn  against  him  on  account  thereof,  upon  giving  security,  or 
dwsi^ng  such  sum  of  money  as  the  court  may  direct  to  be 
held  as  security  for  the  payment  of  the  compensation  which 
'  may  be  finally  awarded  to  the  owner  therefor  and  the  costs  of 
the  proceedings,  and  in  every  such  case  the  owner  may  con- 
duct the  proceeding  to  a  conclusion,  if  the  plaintiff  delays  or 
neglects  to  prosecute  the  same.  When  the  final  award  to  imy 
owner  is  less  than  fifty  dollars.  In  proceedings  to  condemn  a  rigut 
of  way.  for  telephone  or  telegraph  poles  and  wires,  the  allow- 
ance of  coots,  if  any,  and  the  amount  thereof  not  exceeding 
that  prescribed  by  statute,  shall  be  in  the  discretion  of  the 
court  in  any  action  or  proceeding  that  may  have  been  or  may 
hereafter  be  stayed,  if  the  telephone  or  telegraph  poles  and 
wires,  in  such  action  or^proceeding  so  stayed,  shall  have  been 
erected  for  more  .than  three  years  prior  to  the  commencement 
thereof. 
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I  8380.  Temporarr  poaaesaloii  pending  proeeedlmsa. 

When  an  answer  to  the  petition  has  been  interpo^,  and    it 
«ppears  to  the  satisfaction  of  the  court  that  the  public  interestfl 

■'M  be  prejudiced  by  delay,  it  may  direct  that  the  plaintiflT    be 
l#eriiiitted    to   enter  Immediately    upon   the   real    prop<»rty  to    he 
taken,   and  devote  it  temporarily  to  the  public  une  specified    in 
the  petition,  upon  depositing  with  the  court  the  sum  stated  in  th« 
answer  as  the  value  of  the  property,  and  which  sum  shall    be 
applied,  so  far  as  it  may  be  necessary  for  that  purpose,  to  tbe 
payment  of  the  award  that  may   be  made,   and  the  costs  and 
expenses  of  the  proceeding,  and  the  residue,  if  any,  returned   to 
the  plaintiff,  and,  in  case  the  petition  shoidd  be  dismissed,  or  i^ 
award  should  be  made,  or  the  proceedings  should  be  aband»ne^ 
by  the  plaintiff,  the  court  shall  direct  that  the  money  so  deposited, 
BO  far  as  it  may  be  necessary,  shall  be  applied  to  t)ie  payment 
of  any  damages  which  the  defendant  may  have  sustained  by  such 
entry  upon  and  use  of  his  property,  ana  his  costs  and  expenaee 
of  the  proceeding,  such  damages  to  be  ascertained  by  the  coort, 
or  a  referee  to  be  appointed  for  that  purpose,  and  if  the  sum  ao 
deposited  shall  be  insufficient  to  pay  such  damages,  and  all  costa 
and  expenses  awarded  to  the  defendant,  judgment  shall  be  entered 
againtft  the  plaintiff  for  the  deficiency,  to  be  enforced  and  col- 
lected in  the  same  manner  as  a  judgment  in  the  supreme  court: 
and  the  possession  of  the  property  shall  be  restored  to  the  de- 
fendant. 

I  8881.  Watlee  «f  pendeaey  of  aetfoa  ta  be  filed. 

Upon  service  of  the  petition,  or  at  any  time  afterwards  before 
the  entry  of  the  final  order,  the  plaintiff  may  file  in  the  clerk's 
office  of  each  county  where  anv  part  of  the  property  is  sitaated. 
a  notice  Of  the  pendency  of  the  proceeding,  stating  the  names 
of  the  parties  and  the  objedt  of  tne  proceeding,  and  containiny 
4.  bri^ef  description  of  the  property  affected  thereby,  and  froiw 
^he  time  of  filing,  such  notice  shall  be  constrilctive  notice  to  a 
purchaser,  or  incumbrancer  of  the  property  affected  thereby,  from 
or  against  a  defendant  with  respect  to  whom  the  notice  ic 
directed  to  be  indexed,  as  herein  prescribed,  and  a  person  wboae 
conveyance  or  incumbrance  is  subsequently  executed  or  aubae^ 
qiiently  recorded,  is  bound  by  all  proceedings  taken  in  the  pro- 
ceeding after  the  filing  of  the  notice,  to  the  same  extent  aa  if 
he  was  a  party  thereto.  The  county  clerk  must  immediately 
record  such  notice  when  filed  in  the  book  in  his  office  kept  for 
the  purpose  of  recording  notices  of  pendancy  of  actions,  and 
index  it  to  the  name  of  each  defendant  specified  in  the  directioik 
appended  at  the  foot  of  the  notice,  and  subscribed  by  the  plaintiff 
or  his  attorney. 

I  8382.  Power  of  court  to  make  neeewMiry  orders. 

In  proceedings  under  this  title,  where  the  mode  or  manner  ot 
conducting  all  or  any  of  the  proceedings  therein  is  not  expresslv 
provided  for  by  law,  the  court  before  whom  such  proceedings 
may  be  pending,  shall  have  the'  power  to  make  all  necessary 
orders  and  give  necessary  directions  to  carry  into  effect  the 
object  and  intent  of  this  title,  and  of  the  several  acts  confenins 
authority  to  condemn  lands  for  public  use,  and  the  practice  in 
such  oases  shall  conform,  as  near  as  may  be,  to  the  ordinar> 
practice  in  such  court. 
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S    8888.  Repealtnff  claii«e|  Umltatlona. 

So  much  of  all  acts  and  parts  of  acts  as  prescribe  a  method 
o^  procedure  in  proceedings  for  the  condemnation  of  real  property 
for    a  public  use  is  repealed,  except  such  acts  ana  parts  of  acts 
a.8  prescribe  a  method  of  procedure  for  the  condemnation  of  real 
property  for  public  use  as  a  highway,  or  as  a  street,  avenue,  or 
pol>lic  place  in  an  incorporated  city  or  village,  or  as  may  pre- 
scribe   methods   of   procedure   for   such    condemnation    for    any 
public  use  for,  by,  on  behalf,  on  the  part,  or  in  the  name  of  the 
corporation    of   the   city   of    New- York,    known    as    the    ma^r, 
aldermen,    and    commonalty    of    the    city    of.  New- York,    or   by 
-wliatever  name  known,  or  by  or  on  the  application  of  any  board, 
department,    commissioners   or   other  officers   acting   for   or   on 
l^ehalf  or  in  the  name  of  tvch  corporation  or  eit7f  or  where  the 
title  to  the  real  property  so  to  be  acquired  vesta  in  such  corpora- 
tion or  in  such  city;  and  all  proceedings  for  the  oondemuutiou 
of  real  property  embraced  within  the  exceptions  ennmerated  in 
this  section  are  exempted  from  the  operation  of  this  title. 

Ij.   1880,  eta.  247. 

I  8884.  "When  act  takes  elleot. 

This  title  shall  take  effect  on  the  first  day  of  May,  one  thou- 
iiand  eight  hundred  and  ninety,  and  shall  not  affect  anty  proceed 
ing  previonaly  commenced. 
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TITIiE  H. 
Proceeding's  for  the  sale  of  corporatr  real  property. 

«e€.  3390.  Proceeding!  by  corporations,  etc.,  to  be  parsoant  to  the  proriikas 
of  thU  tlUe. 
8381.  Petition  and  contents. 

3393.  Hearing  of  application;  notice;  referee  to  take  proofk. 
8893.  Order;  when  application  for,  maj  be  appooed. 
SUM.  InaolTent  corporation  or  aJMOCiation;  notico  to  orooitoct. 
8896.  Service  of  notlcea. 

nv6.  Power  o'  court*  to  make  neceasarj  orders. 
$897.  Wlaeu  act  takes  effect. 

If  33f>0-.1397.  [Repealed  by  L.  1909,  chs.  28  and  34.  ?h 
Consolidated  Laws,  tits.  General  Corporation  Law,  ||  70-7C 
330,  Joint  Stock  Association  Law,  §  8. J 
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TITU!  nL 

(Ad4«d  br  I.  1B»7,  otu  41B.     In  •SMt  8«pt.  1,  1S»T.] 
Dfcns.— ClL  419  pniTldAa  thtt  tfaki  uut  Eolktwliif  iltl«kh*llb«]ji#«rtedia<A'  n«f 
**teDoils.   BTldeiul7Bmvfariih.  n,  and  thAr  uvain Inn — "-^ " — ' — ' — 


m  real  propertj. 


i 


SI  341^-41 


LIEKS  ON  VESSELS. 


c23»t.4 


TITIiE  IV. 
(Added  hy  I«.  1887,  eb.  419.     In 


Sept.  1»  1807.] 


[NoTs  —  The   dupUeute   %   3410.   and   arrangement  of 
ayllabtis  of  this  title  are  so  In  the  original.  J 


MctloD    nuniber*   in 


Proceedings  to  enforce  UenB  on  vessels. 

3410.  Enforcement  of  liens  on  Te^aeU. 

3420.  Application   for  warrant. 

3421.  Undertaking   to   accompany   application. 

3422.  Warrant:   ezecotlon   thereof. 

3423.  Order  to  show  canae;  contents;  aerrice. 

3424.  Notice  of  serrlce  to  be  published  and  aerred. 

3425.  Proceedings  upon  return  of  order  to  show  cause. 

3426.  Order  of  sale. 
8427.  Sale  and  proceeds. 

3428.  Notice  of  the  distribution  of  the  nrocectfs  of  sale. 

3420.  Liens  for  which  no  warrants  are  issued. 

3430.  Contested  claims. 

3431.  Trial  of  Issues  and  appeal. 

3432.  Distribution  of  proceeds. 

3433.  Payment  of  uncontested  clalnis. 

3434.  Distribution  of  surplus. 

3435.  Application  for  a  discbarge  of  warrant. 

3436.  l.'ndertaklng  to  accompany   application   for  dischargew 

3437.  Discharge  of  warrant. 

3438.  Action   on   undertaking. 
3430.  Costs  of  proceedings. 

3440.  SherifT  must  return  warranL 

3441.  Disdiarge  of  lien  btfore  issue  of  warrant 


11  8419.41441.   [Repealed  by  L.  1909,  ch,  88. 
Laws,  tit.  Lien  Law,  li  85-107.] 
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SCHEDULE  OF  LAWS  REPEALED 

by 

L.  X909,  ch.  65,  (an  act  to  amend  the  Code  of  Civil  Procedm*, 

generally)  together  with  previous  repeals  and  notes  as 

compiled  by  Board  of  Statutory  Consolidation. 


SxATUTBs  Hereby  Refeai^d 


RBVISED  STAT- 
UTEa 


Pt.ICh.|TIt.|Art. 


Section 


1 
2 


2 
2 


9     12   . .      1-5,  8. 


9 

5 


5 
5 


13   .. 
1     1 


AU 
All. 


1  2     AU 

2  ..     AU. 


6       11     6-20. 


2  6 
2  6 
2       6 


1     2     2»-39. 

1  3     64H». 

2  ..     AU... 


2       6      3    1     AU. 


2      6      3    2    AU 


PasTioUB  Repeals 


Section 


1 

1-6,  8 

AU 

3 

8 

12 

AU 

AU 

AU 

23 

25 

All 

6-20 

7 

7-9,  12 

23-27 

23-39 

54-68 

56 

1.  2.  6-14,  17-21.  23- 
26,  30,  31,  35-59.. 

2 

3,  Bubd.  3 

3 

7 

27 

30 

32.  48,  53 

38.39 

49 

54 

AU 

1 

9 

16 

17-22 

Ail 

31.  32.  38;  39  pt.  be- 
idnning  "  but  may 
prove  such  notice.'* 
to  end  of  section; 
40-42 

34 

36 

46-61 

AU 

•1» 


BBPBAUNQ  8TAT- 

UTES 

L.  1  Ch.  1 

« 

See 
note 

1830 

320 

63 

1880 

245 

1880 

245 

1845 

153 

• 

1840 

354 

• 

1841 

297 

• 

1877 

417 

m 

1880 

245 

1880 

245 

1880 

423 

0 

1865 

724 

« 

1880 

245 

1880 

245 

1830 

320 

14 

• 

1837 

460 

1837 

460 

1880 

245 

1880 

245 

1830 

820 

• 

1880 

245 

1837 

460 

1830 

320 

* 

1873 

79 

* 

1873 

657 

« 

1867 

782 

1867 

782 

1830 

320 

18-2C 

\        * 

1837 

460 

1843 

121 

* 

1830 

320 

1893 

686 

1873 

225 

* 

1874 

470 

« 

1888 

302 

• 

1880 

245 

1893 

686 

1880 

245 

1 

1890 

456 

1 

« 

1859 

261 

2 

• 

1900 

554 

J 

1893 

686 
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Statutes  Hebxby  Repealed 


RBVIBED  BTAT- 
""        UTS8 


Pt.|Ch.|Tit.lArt. 


Section 


6      3    3    AU 


9      6      4  . .     1-64,  50,  67, 

69-76 


2  6       6  . .  7-22,  24 

2  6       6  ..     All 

3  113     AU 

3  12..     AU... 


3       1      3  ..     AU, 


Pbeyious  Refeaus 


3       1       4  ..     1-22,  24-2S, 

35,  36,  40, 
45 


5  ..  1,  2,  8-10. 
12. 13, 15- 
26,  32-34. 


Section 


rbpbauno  aTAT- 

utes 


L.  i  Ch.  I     I 


62 

62-56,  69-74,  80-83. 

68 

66 

72 

76,  subd.  8 


79. 

AU 

1 

1-64,  66^  67,  6»-76.. 

30 

36 

48.  66 

66 


7-22,  24. 

46 

74. 


AU 

AU 

AU 

1-^7,  4(V-42,  44,  4&- 

160 

37 


1869 
1880 
1849 
1860 
1878 
1846 
1867 
1893 
1830 
1880 
1880 
1863 
1837 
1836 
1880 
1866 
1877 
1893 
1877 
1880 


261 
246 
160 
272 
30 
236 
782 
686 
320 
245 
231 
400 
460 
264 
245 
802 
456 
686 
417 
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1 

1 

1 

1 

1 

1 

11 

1 

22 

1 

1 

1 

71,74 

2 

1 

1 

I 

1 

1 

1 


note 


37 

64,  66 

91,  94,  subd.  I,  05. 

123,  124 

128 

All 

7 

7 

AU 

AU 


1877 

417 

1 

1862 

460 

39 

1R63 

392 

2 

IKW 

76 

1 

ih:k> 

320 

32-34        ^ 

1842 

277 

2.  3            • 

ik:{9 

74 

1                 • 

1880 

245 

1 

1830 

320 

35               • 

1864 

280 

5 

1877 

417 

1  13 

1880 

245 

1 

1877 

417 

i    [!••) 

1880 

246 

1 

1886 

693 

1 

1-22,  24-27,  45 1877 

1-22,  24-27,  46 1880 

28 


1,  2,  8-10,  12.  13.  15- 

20,  22.  23,  26.  32^4  1877     417     1 
1,  2,  8-10,  12.  13,  15- 

19.  20,  except  part 

fixing  places  where 

courts   of  common 

pleas    and    general 

sessions     shall     be 

neld.  22.  23,  26.  32- 

34 1880     245     | 

20,  subd.  2 1840       41     3 

20.  subd.  5 1838       83 

20.  subd.  10 1830     105     2 

20,  subd.  13 1830         3     5 

20,  subd.  15 1835  119  2 

20,  .subd.  30 1833  295  3 

20,  subd.  38 1829   80  2 

20,  subd  38 1830    6  3 


{!» 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby  Repbaled 


BEVIBSSD  STAT- 
UTES 


Pi.lCh.lTit.!Art. 


Section 


g       1 
3        2 


6  ..     AU. 
1   ..     AU 


3 
3 


2 
2 


3  ..     All 

4  ..     1-22.   26- 

267,    271- 
281 


3       1   ..     1-9.11. 


3       3       2. 


1-39,  42.  43, 
46,  47,  49- 
£3,  62-96. 


3       4 AU. 


3       5  •  •  •    •  •     AU  < 


Phbyioub  Repeals 


Section 


REPEAUNO  STAT- 
UTES 


L.  1  Ch.  I     i 


20,  subd.  40 1852  65  1 

20,  subd.  43 1836  265  4 

20.  subd.  47 1836  40  1 

21,  24,  25 1896  548  1 

24 1843  88  4 

1-3 1867  272  1 

AU 1880  245  1 

1,  pt.  beginning  "and 
in  no  other;  and 
no,"  to  end  of  sec- 
tion   1837  460  71 

6,  subd.  1 1830  320  36 

7.  pt.  requiring  surro- 
gate to  record  ac- 
counts of  adminis- 
trators,    executors 

and  guardians 1837  460  2 

AU 1880  245  1 

AU 1880  245  1 

1-22,     25-230.     232- 

267.271-281 1880  245  1 

2.  3 1840  317  1 

2-4 1848  379  45 

15 1876  277  1 

44 1864  421  1 

47 1845  25  1 

52,  53,  58 1840  317  3 

59-66 1848  379  45 

112 1873  146  1 

118 1838  243  1 

137-139 1831  300  41 

189,  subd.  1 1844  11  1 

222 1842  38  1 

231 1896  548  1 

245-^ 1877  417  1 

258.77; 1840  347  1 

1-9,  11 1877  417  1 

1-9.11 1880  245  1 

6 1830  320  38 


11-39,  42,  43,  46.  47, 

49-63,  62-96 1877  417  1 

11-39,  42,  43.  46,  47, 

49-53.  62-96 1880  245  1 

33 1828  20  15t63 

Tit.  2.  §§  18-53 1848  379  66 

All 1849  438  73 

AU 1880  245  1 

Tit.  1.  5  12 1847  337  1 

Tit.  1,  §36 1861  221  1 

Tit.  1,  I  37 1878  292  1 

Tit.  2,  I  1 1848  50  1 

Tit.  2,  I  2,  subd.  1...  1848  60  2 

Tit.  2,  I  3 1864  219  1 

Tit.  2,  J  4 1855  511  1 

Tit.  2,  §§  5-7 IS55  511  2-4 

92X 


See 
note 
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SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby  Kepeau:d 

Pretious  Repeals 

REVISED  stat- 

REPEAUNO 

STAT- 

utes 

Section 

Section 

UTB8 

Pt.|Ch.|Tlt.!Art. 

L.  1  Ch.  1 

1         See 

Tit.  2.  If. 8-12 

1855 

511 

5 

Tit.  2.  si  13-10,  20.. 

1855 

511 

«-iO 

• 

Tit.  3,.J|  42.  43 

1830 

320 

42,43 

Tit.3.  (§8.44.80,80 

1830 

320 

40.44. 
40,48 

• 

Tit.  5,  §5  22-20 

1877 

417 

1 

AU 

1880 

245 

1 

8      • 

•  •  •       •  • 

AU.. 

Tit.  1.  AU 

Tit.  2.  (fi  1-11.  14-28 
Tit.  3.  All 

1877 
1877 

417 
417 

1 
1 

1877 

417 

1 

# 

Tit.  4,  §§  1-13.  15-27 

1877 

417 

1 

Tit.  5,  }  9 

1844 
1800 

324 

152 

2 
1 

• 

Tit.  5.  {  22,  subd.  1.. 

• 

Tit.  5,  §  51 

1847 

410 

1 

e 

Tit.  5.  .\U 

1877 

417 

1 

Tit.  0,  §§  10-53 

1877 

417 

1 

Tit.  0,  §39 

1845 

103 

3 

• 

AU 

1880 

245 

1 

8      7 

1   .. 

All. . 

All 

All 

1877 
1880 

417 
245 

1 
1 

3       7 

2  .. 

3  .. 

All. . 

1-14 

AU 

1877 
1880 
1851 

417 
245 
472 

1 
1 

1 

1-00. 

71-00 

3       7 

3 

e 

14 

1875 

420 

1 

e 

25,  subd.  2 

1805 

421 

3 

e 

29-31 

1807 

08 

1.S 

• 

1-00,  71-73,  77-^90... 

1877 

417 

1 

1-00.  71-00. 

1880 

245 

1 

3       7 

4   .. 

1-0, 

53-01. 

64-00.08-1 

83. 

1-9,  53-01.  04-00. 08- 
83 

1877 

417 

1 

' 

1-9.  53-01,  04-00.  08- 

83 

1880 

245 

t 

3       7 

6   .. 
6   .. 

AU. . 

AU 

All 

1877 
1880 
1845 
1877 

417 

245 

09 

417 

1 
1 
18 

1 

AU. . 

8       7 

80 

# 

AU .•. 

1    .. 

AU.. 

AU 

1880 
1877 
1880 

245 

417 
245 

1 
1 
1 

3       8 

AU 

AU 

3       8 

2   .. 

AU.. 

AU 

All 

1877 
1880 

417 
245 

1 
1 

3       8 

3   .. 

3-10, 

12-10. 

10-00 1 

8 

1877 

417 

I 

74 

33 

1859 
1837 

110 
400 

e 

42 

3-10.  12-10.  19-00... 

1880 

245 

1 

3      8 

4   .. 

1,  8-11.  43-! 

65, 

92- 

101, 

107- 

108 

1,    3-41.    43-05.   02- 
101,  107-108 

1880 

M6 

1 

8 

1804 

422 

1 

e 

4-11,  10-30 

15 

1877 
1849 
1840 

417 
107 
354 

1 
1 
2.3 

21.  24 

• 

24 

1842 
1858 

197 
848 

6 

i 

42 

922 


fiCHEDULE  OF  LAWS  REPEALED. 


STATtJTES  HeBEBY  RsPXALXD 


aKVISXD  STAT- 
UTES 


Pt.|Ch.|Tit.|Art. 


Section 


3 
3 


8       5  .. 
8       6  .. 


3         8       9.. 
3        8     10   .. 


3       8     12  .. 
3       8     13  .. 


3       8     14  .. 
3       8     15  .. 


8     17  .. 


3  9  1. 
3  9  2. 
3       9       3. 


3     10       1   . 
3     10       2  . 


3     10 


o   . 


All 

1-15,    22-43 


8       7   ..     AU 


\11 

AU 


AU. 
AU. 

AU. 
All. 


1-26,  31-34. 
36-46 


AU 

AU 

1-3,    5-120. 


An. 

All 


2-40,    42-50 


3      10       4  . .      1-3.  5-ir. .  . 


3 

4 
4 

10 
2 
2 

6  .. 
5  .. 
8  .. 

AU 
3.. 
1.. 


Previous  Repeals 


Section 


repeauno  stat- 
utes 


L.  I  Ch.  I     S 


All 

16-21,    relating   to 
petit  jurors,  37-42. 

43 

All 

13,  subds.  1.  3 

Mi 

\I1 

28,  34-36 

30 

32,  47 

39,  44 

All 

AU 

1 

20 

All 

5 

All 

3 


1880     245     1 


8.. 
10. 

14. 
All 


1877 
1830 
1880 
1869 
1880 
1880 
1849 
1851 
1868 
1857 
1880 
1880 
1877 
1843 
1880 
1843 
1880 
1842 
1840 
1844 
1838 
1880 


417 
320 
245 
433 
245 
245 
193 
460 
828 
684 
245 
245 
417 
9 
245 
187 
245 
277 
342 
346 
266 
245 


1 

52 

1 

1.2 

1 

1 

1-4 

1 

2,5 

3.4 

1 

1 

1 

1 

1 

1 

1 

5 

12 

2 

8 

1 


1-26,  31,  33.  34,  36- 
46 

2-12.  16-26,  31,  33, 
34,  36-46 

43,  46 

15-17 

AU 

39 

AU 

35 

1-3,  5-65,  67-120; 
part  relating  to  ap- 
peals from  surro- 
gates' courts 

1-3,  5-12C 

13 

AU 

4,6 

6 


1880     245     1 


1877  417 

1832  210 

1840  225 

1880  245 

1830  320 

1880  245 

1844  312 


AU 

2-40.  43-50 

41!  i 

17-19,  22,  27,  .30  part 
prescribing  fees  for 
clerks,  31,  33 

32 

42 

1.  2 

3.  5-17 

AU 

3 


1877 
1880 
1840 
1880 
1875 
1875 
1880 
1880 
1844 


417 
245 
386 
245 
305 
16 
245 
245 
346 


1 

1 

13 

1 

53 

1 

1 


1 

1 

40 

1 

1.2 

1 

1 

1 

3 


1840 

386 

40 

1814 

300 

1896 

548 

1896 

548 

1880 

245 

1880 

245 

1886 

593 

See 
note 


« 
* 
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• 


• 
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SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 

Previous  Rep&a.ijs 

L. 

Ch. 

Section 

Section 

REPBALIXQ  STAT«- 
UTE8 

L.  I  Ch.  1 

1 

1778 

12 
14 
25 
14 
19 
12 
17 
42 
44 

56 
9 
21 
25 
47 

6 
13 
24 
36 

1 

3 

14 

31 

39 

41 
7 
26 
41 
48 
54 
59 
11 

12 
20 
27 
39 
58 
61 
71 

7 
16 
24 
27 

3.  4.  6.  7 

1778 

All .?..::::: 

1778 
1779 
1779 

All 

All  (2d  Sess. ). 
All  (2d  Sess.). 

AU.. 
AU.. 

1801 

1848 

193 
379 

15 

1779 
1779 

All  (3d  Sess.). 
All  (3d  Seas. ) . 

All.. 

1786 

29 

1 

178G 

All 

AU.. 
All.. 
AU.. 

1848 
1782 
1787 

379 
36 
80 

15 

1780 

All 

12 

1780 

3 

24 

1780 
1781 
1781 
178* 

1781 
1781 

AU  (4th  Sess.). 
All  (4th  Sess.) 
AU  (4th  Sess.) 
All  (4th  Sess. ) 

AU  (5th  Sess.) 
AU  (^th  Sess.) 
AU 

AU.. 
AU.. 
AU.. 
AU.. 
AU.. 
AU.. 
AU.  , 

1782 
1782 
1788 
1788 
1788 
1782 
1786 

36 
36 
73 
5 
73 
36 
29 

12 
12 

2 
13 

2 
12 

1 

1782 

1782 

AU 

15... 
AU.. 

1784 
1787 

7 
80 

1 

1782 

All  (6th  Sess.) 
AU  (6th  Sess.) 
AU 

24 

1782 
1783 

AU.. 

1848  370 

15 

1783 

AU 

Part  beginning  "  and  ij 
any  such  action  shaU  be 
brought    In    an    Inferioi 
court  "  to  end  of  statute . 
AU 

r 

1787 
1788 

71 
73 

1783 

AU 

1 
2 

1783 

All 

1784 

AU  (7th  Sess.) 
All 

1784 

AU.. 
AU.. 

1828 
1786 

21  ♦ 
41 

112 

1784 

AU 

25 

1784 

AU 

1784 

All 

AU. . 

1801 

103 

1784 

AU 

1784 
1784 

7-13  (8th 
Se<«s  ) 

AU  (8th  ae,S8.) 
AU 

7-13. 

1801 

103 

1785 

AU.. 
AU.. 
AU.. 
AU.. 
1—5. 
AU.. 
AU.. 
AU.. 

v*;'.'.".;.!*. 

1786 
1801 
1801 
1787 
1797 
1789 
1801 
1828 

41 
193 
193 

89 
8 

25 
190 

21* 



25 

1785 

AU 

1785 

AU 

1785 

AU 

2* 

1785 
1785 

1-5.  7 

All 

6 
8 

17S6 

AU 

5 
114 

1786 

AU 

J 

1786 

AU 

AU.  . 

1801 
1801 

r 

'  1790 
1801 

193 
193 

£1 
100 

1786 

AU 

1  meeting. 

1-14 

15  pt.,  allowing  Judge  ol 
court  of  probate  thret 
per  cent,  on  all  moneys 
brought  into  court 

15 

S 
ft 

•fi 

lecon< 

See 
note 


liiil 


£111] 

C1I2] 
[114 

Clio 
Cll«l 
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SCHEDlHiE  OF  LAWS  REPEALED. 


^ 


Statutes  Hereby 
Repealed 

Previous  Repeals 

— ■— a 

L. 

Ch. 

Section 

Sectioa 

rrpeauno 

UTEii 

8TAT- 

L.  1 

Ch.  1 

i        See 

178fl 

(     29 
I     33 

;    41 

3 

5 

e 

10 
'     14 

18 

'     19 
26 
27 
32 
33 
35 

38 

39 
50 
53 
54 
56 
65 
69 
71 
72 
89 

94 
2 
3 

4 
5 
6 
8 
9 
10 
11 

1. . . 

fl22\ 

178fi 
ITSfl 
1787 

7 

7 

7 

1-7.  17.  20.  21.  25,  26. . . 
AU 

1787 
1788 

1801 
1828 

89 
73 

193 
21* 

24 

1-7, 
25 
All. 
All. 
All. 
All. 
AU. 

8«  •  • 

17,  20,  21. 
.26 

2 

n  7 

[133] 

1787 

1787 

AU 

1828 
1801 

1800 
1801 
1798 
1801 
1801 

21* 
193 

98 
193 

22 
193 
193 

ii'io 

1787 

AU 

4.  pt.  exempting  plaintifT 
in    certain    cases    from 
payment    of    co.sts  .on 
having  caused  an  affida- 
vit or  oath  to  be  made 
and    filed    before    com- 
mencement   of    certain 
actions 

AU 

1787 

1 

1787 

3 

5 

1787 

AU. 
7... 

3 

AU 

1787 

[1243 

1787 

All. 
4-6. 
All. 
AU. 

AU. 

1-4. 

All. 
AH. 
All. 
AU. 
10.. 

AU 

4r-6,  9-11 

AU, 

8,     pt.     providing    that 
every  attorney  neglect- 
ing to  file  his  warrant 
of  attorney  .shall  forfeit 
£10 

AU 

17 

AU 

1-4,  7.  10-12 

AU 

1801 
1801 
1801 

• 

1788 
1801 
1789 
1801 
1801 
1828 
1801 
1801 
1801 
1801 
1813 

193 
193 
193 

73 
193 

25 
193 
193 

21* 
193 
193 
193 
193 
202 

1787 
1787 

9-11 

1787 

1787 

2 

8 

1787 
1787 

7,  10-12.. 

1  K  17 

1787 

AU 

AU 

AU 

10 

AU 

1787 

1787 
1787 

• 

1787 

AU. 
AU. 
AU. 
AU. 

AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 

1787 

\\2Sl 

1787 

AU 

20 

Part  relating  to  the  city 

of  New  York 

AU 

1801 
1797 

1804 
1801 

193 
20 

27 
193 

1787 

20 

1787 

54 

ri26] 

1788 

All 

AU 

All 

1801 
1800 
1S28 
1828 
1828 
1801 
1828 
1828 
1828 

193 
90 
21* 
21* 
21* 

193 
21* 
21* 
21* 

I78S 

3 

1788 

1  ^  18 

1788 

AU 

AU 

AU 

All 

AU 

1  ^  19 

178S 

1  11  20 

1788 

1788 

1  1  21 

17S8 

1  %  22 

1788 

All 

I  1  23 

*  Seconcj  meeting. 


r 


aKJHEDULE  OF  LAWS  REPEALED. 


Statutsb  HEB£BY 
Repealed 


Ch. 


Section 


178S  12 

1788  17 

1788  18 

1788  32 

1788  34 

1788  36 

1788  37 

1788  41 

1788  43 

1788  46 

1788  73 


l7SQ       1 
1789  25 


1790  1 
1790  51 
1790     57 


1790  58 

1791  7 
1791  8 
1791  12 
1791  2Q 

1791  38 

1792  28 
1792  35 

1792  43 

1793  36 

1794  35 

1795  1 

1795  74 

1796  2 
1796  8 
1796  10 
1796  46 


1796  70 

1797  3 
1797-  5 
1797  8 


AU. 
7... 


1.. 
AU 
2.. 


1-25.  29-31..  . 


12.  13 


IS 


1-13 

1-31 

2.  pt.  repeal- 
ing L.  1781, 
Chs.  26,  47, 
L.  1783.  Ch. 
39.  L.  1786, 
Ch.  33,  {  7, 
L.  1787,  Ch. 
35,  pt 

AU 

AU 


1789     28     AU 


AU, 

AU 

AU. 


1.2. 

AU. 

AU. 

AU. 

AU. 

AU. 

AU. 

1-4. 

AU. 


AU 

AU, 

AU, 

AU 

AU, 

5.. 

AU. 

1.. 


AU 
All 
AU 
AU. 


pBEVXOUa  RSPEAlift 


Section 


REPEALINQ  STATV 
UTES 


L.   I     Ch.l     i 


AU. 

7.. 

1.. 

AU. 

2.. 


1801 

1801 

1801 

1828 

1828 

1-25,  29-31 1813 

12.  13 1801   193 


193 
ir'S 
193 

21*  1  1  33 
202 


See 
Doie 


21*  1  1  32 


1-13 1801  193 

1-31 1801  193 


[137] 


All ,..   1801  193 

1,  part  aUowinf  costs  to 
be  paid  out  of  a  flne  for 

a  misdemeanor 1796  8 

AU 1801  190 

AU 1801  193 

3 1797  8 

AU 1801  103 

AU 1801  193 

AU 1801  193 

Part    relating  to  adver- 
tisement   of    .sales    of 

goods  and  chattels. ...  1791  8 

All 1801  193 

1.  2 1801  193 

AU 1801  193 


(138! 


5 
5 


AU 
AU 
AU 


1801   193 

1828     21*  1  1  36 

1801   193 


[13f) 


1-4 

3.. 

AU. 

AH. 

AU. 


1801  193 
1793  36 
1801  193 
1801  19;f 
1801   193 


[IJ»] 


AU 1801   193 


5.. 
AU 
1 


Part  rplating  to  the  city 

of  New  York 

All 

All 

All 

All 


1801  193 
1801  19.'% 
1801   193 

1881  537 

ISOl  193 

1801  193 

1801  193 

1801  193 


[I31J 
[112] 


^  Second  meeting. 
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SCHEDULE  OF  LAWS  REPEALED. 


SiATUTB     Hereby 
Repealed 


1797 
1797 
1797 
1797 
1798 
1798 
1798 
1798 
1798 
1798 
1798 
1798 
1798 
1798 


13 

20 

31 

84 

8 

22 

52 

68 

75 

91 

100 

105 

108 

111 


1799  1 

1799  5 

1799  44 

1799  64 

1799  65 

1799  87 

1799  92 

1800  12 
1800  22 

1800  41 

1800  60 

1800  90 

1800  94 

1800  98 

1800  100 

1800  122 

1801  8 
1801  10 
1801  13 
1801  25 
1801  30 
1801  32 
1801  47 
1801  49 


1801  50 

ISOl  52 

1801  60 

1801  65 

1801  70 

1801  73 

1801  75 

1801  77 


AU 

20 

6.  7.  10,  11. 

AU 

All 

4.5 

AU 

18 

9 


All, 

AU 

AU 

All 

AU. 


AU. 
AU. 
2-6. 
AU. 
AU. 
AU. 
1... 
AU. 
AU. 


AU 

1.  2 

AU 

1.2 

AU 

AU 

.Ul 

AU 

7-11 

AU 

Ail ...... 

AU 

AU 

All 

AU 


AU 

2.. 
19. 


Previous  Repeals 


Section 


REPEALING  STAT* 
UTE8 


L.  I  Ch.j  § 


AU 1801  193 


6,  7,  10.  11 

AU 

AU 

4.5 


1801  193 
1801  193 
1801  193 
1801  193 


9.. 
AU 


1801   193 
1801   193 


AU 
All 
1.. 


AU. 
AU. 
AU. 
2-6. 
AU. 
AU. 
Ail. 
1... 
AU. 


Part  relating  to  the  city 

of  New  Yorlc 

AU 

1,  2 

AU 

1.  2 

AU 


1-5,  7-0 , 

4 , 

AU 

AU 

1.  2,  4-14,  20- 


All 

All 

All 

7-11 

AU 

All 

All 

AU 

All 

21  pt.  relating  to  attach- 
ment of  ves£;els 

Part  relating  to  the  cHy 

of  New  York 

AU 

AU 

2 

19 

1-5,  7-9 

4 

AU 

AU.. 


1801  193 
1801  193 
1848  379  15 
1801  193 
1801  103 
1801  193 
1801  193 
1801  193 
1801  193 
1801  193 
1801  193 
1801  193 

1881  537  1 
1801  193 
1801  1C3 
1801  193 

1800  122  3 

1801  193 
1801  193 
1801  193 
1813  202 

1828  21*  1  1  43 
1228  21*  1  144 
1828  21*  1  1  46 
1828  21*  1  T  48 
1813  202 
1828  21*  1  H  64 


See 
note 

[133; 


[III] 

[I37J 


[i3ir 


1822  226     4 

1881  537 
1828  21* 
1813  202 
1828  21* 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 


1 

1  1156 

11[68 


*  Second  meeting. 


1.  2.  4-14,  20-24;  pt.  re- 
lating to  the  city  of  New 
Yoik 1881  537    I 

1,  2,  4-14,  20-24 1813  202 


oar 


SCHEDULE  OF  LAWS  REPEALED. 


£ 

ITATI 

7TES  Hereby 

lEPEAIiED 

PBBVIOU8  RePEAIA 

L. 

Ch. 

Section 

Section 

BBPEALING 
UTSa 

8TAT- 

L.  1 

Ch.| 

f 

1801 

87 
90 
91 

98 

102 
105 
110 

115 
133 
141 
165 

170 

174 
176 

183 

190 

15 

31 
83 

110 

2 

32 

55 

99 

103 
27 

55 
59 

68 

78 

1 

1 

1-18,  20-24 

5,  6.  pt.  relating  U 
city  of  New  York. 
5.  6 

1828 

1813 

>  the 

21  ♦ 
202 

637 
202 

202 
202 
202 

202 

2 

23 

181 

21* 
202 
202 
202 
204 

65  • 

93 
103 
202 
202 
202 

43 

21* 

83 

58 
202 
202 
202 

83 
202 
202 
202 

1  f  B2 

1801 
1801 

1-18.  20-24.. . 
5.  6 

1-8,  10.  21,  24 
-27 

1881 
1813 

1813 
1813 
1813 

'  1813 

r 

'  1824 

r 

'  1824 

f 

1824 
1828 
1A13 

1 

1801 

1-8,  10,  21,  24-27. 
All 

1801 

All. 

1801 

All 

All 

1801 
1801 

6,  7,  9,  11-13, 
14     to  pro- 
visos, 15-18.. 

All 

6,  7.  9.  11-13.  14  tc 
vt«?os,  15-18 

9.  pt.  relating  to  til 
holding  courts  in  ( 
daga  county 

9.  pt.  relating  to  tii 
holding  courts  in 
esee  county 

9.  pt.  relating  to  tli 
holding  courts  in  O 
county 

9 

All 

All 

All 

1-10,  12-22 

6,  pt.  affecting  Colu 
county 

>  pro- 
ne o: 
)non- 

me  oi 
Gen- 

•   •   ■  •  ■ 

me  ol 
neidfl 

SI 

2 

4 
1Y550 

1801 

All 

1813 

1801 
1801 

All 

1- 10.  lJ^-22. . . 

AU 

All 

imbia 

1813 
1808 

1803 

r 

1805 
1803 
1813 
ISl.-t 

31 
2 

1801 
1801 

6,  pt.  to  the  words 

of" 

4,  first  proviso .... 

AU 

All 

1-9,  11 

3,  provisos 

"dtj 

5 
33 

1801 

All 

1813 

1-5 

1811 
1S28 

2 

1801 

1-5 .*.:!;!;: 

AU 

1,  proviso 

AU 

1167 

1801 

All 

.R.L.  1813 
T804 

6 

1802 

All 

6 

All 

1813 

1813 

1813 

.   1813 

180? 

All 

180? 

2-5 

2-5 

All 

5 

.R.I.U 

6 

180? 

AU 

1 

1813 

1803 

All 

1813 
181» 

1803 

All 

AU 

J  803 

2 

1S03 

AH 

AU 

19,  «5iS,  oo.  •••....• 

54 

54 

1813 

1813 

1R07 

202 
202 
1.39 
537 
202 
202 
202 

202 

1803 
1804 

19,  32,  33 

54 

62 

All 

1881 
1813 
1813 
1813 

1813 

1 

1804 

All 

All 

1S04 

All 

1804 

All 

AU 

1804 

1,    2    to    first 
period 

1,  2  to  first  period. 

8m 
no<( 


[I3*) 


[140) 
[141] 


*  Second  meeting. 
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rCHEDULE  OF  LAWS  REPK\LED. 


Statt'teb  Hereby 
Repealed 


1804  108  All... 

1804  109  30.  31 

1805  17  2,3.. 


1805  94 
1805  99 
1805  102 

1805  135 

1806  10 
1806  92 

1806  126 

1807  63 
1807  89 
1807  107 
1807  130 
1807  133 

1807  145 
1807  158 

1807  183 

1808  2 
1808  8 
1808  145 
1808  155 
1808  156 
1808  173 
1808  200 
1808  204 

1808  219 

1800     83 

1809 

1809 

1809 

1809 

1810 

1810 

1810 

1S10 

1810 

1810 

1811 

1811 

1811 

1811 

1811 


124 

137 

148 

186 

36 

64 

187 

193 

194 

196 

1 

43 

88 

196 

202 


1811  238 

1811  246 

1812  185 

1813  129 


1805     93     All 


All 

All 

1 

4.  29. .  . 
2.3.... 

All 

12 

All 

All 

1-3,  5-S. 

All 

AU 


All 

All 

29,  30... 

All 

All 

AU 

21 

All 

All 

All 

1-7,  9-31. 


All 

All 

All 

All 

All 

1,2,5. 
All.... 

All 

1-4 

14.  35. 

2 

AU.... 

1 

All 

1,2... 

2 

18 


1.3.  5-n8 

44,  46.  47 

AU 

AU 


Previous  Repeals 


Section 


REPEAUNG  8TAT- 
UTBS 


L.  I    Ch.i     S 


AU 

30.  31 

2,  3.  except  part  relating 
to  .state  priming  in  city 
of  Albany 

2,3 

6 

AU 

AU 

AU 

1 

29 

2,3 

AU 

12 

AU 

AU 

1-^.  6-8 

AU 

3 

AU 

AU 

AU 

29,  30 

All 


1813  202 
1813  202 


See 
note 


1809  164  13 
1828  21*  IK  56 
1813  202 
1808  204  31 
1813  202 
1813  202 
1813  202 

1813  202  [143] 

1813  202 
1811  43  2 
1881  537  1 
1813  202 
1813  202 
1813  202 
1813  202 
1808  145  2 
1813  202 
1813  202 
1811  43  2 
1813  202 
1813  202 


AU 

21 

AU 

AU 

AU 

1-7,  9-31. 
25 


All... 

AU... 

AU.... 

AU... 

AU... 

1.  2.  5, 

AU... 

All... 

1-4... 

35 

2 

All... 


AU. 

1.2. 

2... 


18.    pt.    relating   to   the 

city  of  New  York 

18 


1813 
1813 
1813 
1813 
1813 
1813 
1810 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 


202 

202 

202 

202 

202 

202 

193     14 

202 

202 

202 

202 

202 

202 

202 

202 

202 

202 

202 
202 
202 
202 
202 
202 


1,  3,  5-8. 
44,  46,  47. 

All 

All 


[143] 


[1441 


1881  537     1 

1813  202 

1813  202 

1813  202 

1813  202 

1828     21*  1 1 112 


*  Second  meeting. 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby  Repealed 

Pbbyioub  Repeals 

BXVISED  8TAT- 

rbpeauno  btai^ 

k 

^        UTB8 

Section 

Section 

UTBS 

Pt.ICh.lTlt.|Art. 

L.  1  Ch.  1 

1 

See 

2       6 

3     3 

AU 

52 

1  •  •  • 

1859 

261 

1 

52-66,  59-74,  80-83. 

1880 

245 

1 

68 

1849 

160 

1 

• 

66 

1850 

272 

1 

• 

72 

1878 

30 

1 

• 

76,  subd.  8 

1845 

236 

1 

• 

79 

1867 

782 

11 

m 

AU 

1893 

686 

1 

9      6 

4  .. 

1-M,  M,  57, 

1 

1830 

320 

22 

% 

69^75 

1-64,  66,  67,  5»-76.. 

1880 

245 

1 

• 

30... 

36 

»  •  •  • 
•  •  •  • 

1880 
1863 

231 
400 

1 
1 

• 

48.  56 

1  •  •  • 

1837 

460 

71.74 

66 

i    •    •    B 

1836 

264 

2 

2       6 

5  ..  7-22.24 

7-22,  24 

»    •    «    • 

1880 

245 

1 

2       6 

0  .. 

All 

45.?. 

74 

AU 

•    ■     •    • 
>     •     •    • 
1     •     •    • 

1866 
1877 
1893 

802 
456 
686 

1 
1 

1 

• 

3       1 

1    3 

AU 

AU 

AU 

■    •     •    • 
»    •     •    • 

1877 
1880 

417 
246 

1 
1 

3       1 

2  .. 

AU 

1-^7.  40-42,  44, 
160 

46- 

1 

»  •  •  • 

1877 

417 

1 

37 

1862 
1863 
1830 

460 

392 

76 

39 
2 

] 

37 

64,  65 

•  •  •  • 

91.  94.  subd.  1,  95... 

1830 

320 

32-34       • 

123.  124 

1842 

277 

2.3 

• 

128 

1839 
1880 

74 
246 

1 
1 

* 

AU 

3       1 

3  .. 

AU 

7 

7 

1830 
1864 
1877 

320 
280 

417 

35 
6 

1 1; 

• 

AU 

1 

4  .. 

1-22.  24-28, 

AU 

1880 

246 

1 

3       1 

35,  36,  40, 

45 

1-22,  24-27.46.. 
1-22,  24-27.  46. . 
28 

i  •    •   a 
■  •    •   ■ 

•    •   • 

1877 
1880 
1886 

417 
245 
693 

1 
1 
1 

tieej 

4       1 

6   .. 

1,    2.    8-10. 
12. 13, 15- 
26,  32^4. 

1,  2.  8-10.  12.  13. 
aD,  22.  23.  26.  31 

15- 

2-^4 

1877 

417 

1 

1,  2,  8-10,  12,  13. 

15- 

19,  20.  except 

part 
here 

1 

fixing  places  w 

courts   of  Gominon 

pleas    and    general 

sessions     shaU 

be 

held.  22.  23,  26. 

32- 

34 

1880 

246 

1 

20,  subd.  2 

1840 

41 

3 

» 

20,  Rubd.  5 

20,  subd,  10 

20.  subd.  13.  .  .  . 

1838 
1830 
1830 
1835 
1833 

83 

106 

S 

119 

295 

2 
6 
2 
3 

20.  Rubd.  15.  .  .  . 

20,  subd.  30 

11^ 

20,  subd.  38 

1829 
1830 

80 
5 

% 
3 

20,  subd   38 

SCHEDULE  OF  LAW6  KEPEALED. 


STATrTEs  Hereby  Repxalbd 


RSVUED  STAT- 
UTES 


Pt.|Ch.lTlt.!Art. 


Section 


3t 
3 


2 


AU. 
AU. 


3 
3 


3 
2 


3 

4 


All 

1-22.  26- 
267,    271- 
281 


3       1 


1-9,11, 


1-^9,  42,  43. 
46.  47. 49- 
63.  62-96. 


3 
3 


•  •  •    •  • 


AU, 


AU. 


Previous  Rspbalb 


Section 


20.  subd.  40 

20,  subd.  43 

20,  subd.  47 

21,  24,  26 

24 

1-3 

All 

1.  pt.  beginning  "and 

in  no  other;  and 
no,"  to  end  of  sec- 
tion  

6,  subd.  1 

7,  pt.  requiring  surro- 
gate to  record  ac- 
counts of  adminis- 
trators, executors 
and  guardians 

AU 

AU 

1-22.     25-230.     232- 

267.  271-281 

2,3 

2-4 

15 

44 

47 

62,  53.  58 

69HW 

112 

118 

137-139 

189,  subd.  1 

222 

231 

245-218 

258.7:; 

1-fl,  11 

1-9.  11 

6 


11-39,  42.  43,  46,  47, 

49-53.  62-«6 

11-39.  42.  43.  46,  47, 

49-53,  62-96 

33 

Tit.  2,  If  18-53 

All 

All 

Tit.  1.  I  12 

36 

37 

1 

2,  subd.  1.. . 

3 

4 


repealing 

8TAT- 

UTE8 

L.  1  Ch.  1 

f 

See 
note 

1852 

65 

* 

1836 

265 

1836 

40 

1896 

648 

1843 

88 

1867 

272 

1880 

246 

1837 

460 

71 

1830 

320 

36 

• 

'  1837 

460 

2 

1880 

245 

1 

1880 

246 

1 

1880 

246 

1 

1840 

317 

1 

• 

1848 

379 

46 

1876 

277 

1 

« 

1864 

421 

1 

$ 

1845 

25 

1 

1840 

317 

3 

• 

1848 

379 

45 

1873 

146 

1 

» 

1838 

243 

1 

« 

1831 

300 

41 

1844 

11 

1 

• 

1842 

38 

1 

* 

1896 

548 

1 

1877 

417 

1 

1840 

347 

1 

m 

1877 

417 

1 

1880 

245 

1 

1830 

320 

38 

m 

1877    417     1 


Tit.  1, 
Tit.  1. 
Tit.  2. 
Tit.  2, 
Tit.  2, 
Tit.  2. 
Tit.  2,  §§  5-7 

921 


1880 

246 

1828 

20 

151153 

1848 

379 

66 

1849 

438 

73 

1880 

245 

1847 

337 

1861 

221 

1878 

292 

1848 

50 

1848 

50 

1864 

219 

1855 

511 

1S55 

611 

2-4     • 

SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby  Kepbaxad 

PRX<riOT78  RbPEAU 

REVISED  STAT- 

REPBAUKO 

BTAT- 

UTES 

Section 

Section 

UTBS 

Pt.lCh.lTlt.jArt. 

L.  1 

Ch.  I 

1         See 

Tit.  2,  ff.8-12 1855 

511 

5 

Tit.  2.  if  13-16,  20..    1855 

511 

6-10 

• 

Tit.  3,  jj  42.  43 1830 

320 

42,43 

Tit.  3.  H  8.  44,  80,  86  1830 

320 

40,44. 
46,48 

• 

Tit.  5.  IS  22-29 1877 

417 

1 

AU 1880 

245 

1 

8      0 

•  •  •       •  • 

All. . 

Tit.  1,  AU 1877 

Tit.  2,  fifi  1-11.  14-28  1877 
Tit.  3.  All 1877 

417 
417 

1 
1 

417 

1 

» 

Tit.  4.     S  1-13.  16-27  1877 

417 

1 

Tit.  5.      9 1844 

824 

2 

• 

Tit.  5.      22.  8Ubd.  1..    1860 

152 

1 

• 

Tit.  5.      51 1847 

410 

1 

e 

Tit.  5.  All 1877 

417 

1 

Tit.  6,  »S  16-53 1877 

417 

1 

Tit.  6,  (39 1845 

163 

8 

e 

All s...   1880 

245 

1 

8      7 

1   .. 

All. . 

All 1877 

AU 1880 

417 
245 

1 
1 

8       7 

2  .. 

3  .. 

All.  . 

1-14 

1877 
1880 
1851 

417 
245 
472 

1 
1 

1 

1-eo. 

71-90 

All 

3       7 

3 

e 

14 1875 

420 

1 

m 

25.  subd.  2 1865 

421 

8 

m 

29-31 1867 

68 

Ut 

• 

1-60,71-73,77-90...   1877 

417 

I 

1-60.  71-90 1880 

245 

1 

3       7 

4   .. 

1-9, 

53-61. 

04-66,68-1 

83. 

' 

1-9.  53-61,  d4MS6.  6&- 
83 1877 

417 

i 

1-9.  53-61,  64-66.  68- 

83 1880 

245 

t 

8       7 

5  .. 

6  .. 

All.. 

AU 1877 

417 

245 

69 

417 

1 
1 

18 
1 

AU. . 

All 

1880 
184.S 

3       7 

80 

• 

AU .•. 1877 

1   .. 

All.. 

AU 

1880 
1877 

245 
417 
245 

1 

1 
1 

8       8 

All 

All 1880 

3       8 

2   .. 

AU.. 

All 

1877 
1880 

417 
245 

1 
1 

AU 

3       8 

3   .. 

3-10, 

12-16. 

19-66 1 

8 1877 

417 

I 

33 1859 

110 

• 

42 1837 

460 

74 

3-10,  12-16,  19-66...   1880 

245 

1 

8      8 

4  .. 

1.  8-41.  43-! 

65, 

92- 

101, 

107- 

108 

1,    3-41.    43-65,    92- 
101,  107-108 1880 

M 

1 

3 1864 

422 

1 

• 

4-11.  16-30 1877 

417 

1 

15 

1849 
1840 

107 
354 

1 
2.8 

21.  24 

e 

24 

1842 
1858 

197 
348 

6 

1 

42 

923 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hebeby  Repealed 

pREVicus  Repeals 

REVISED  8TAT- 

1  repealing 

8TAT- 

UTES 

Section 

Section 

UTEB 

Pt.|Ch.|Tlt.|Art. 

L.  1  Ch.  1 

§ 

See 
-note 

3 

8 

6   . . 

AH. 

All 

1880 

24.^ 

1 

3 

8 

6   .. 

1-15, 

22-i3 

16-21.    relating 

to 

petit  jurors,  37-42. 

1877 

417 

1 

43 

1830 

320 

52 

All 

1880 

245 

1 

3 

8 

7   .. 

All. . 

13.  subds   1    3 

1869 

433 

1  2 

« 

Mi....;;.;..'.'. 

1880 

245 

1 

3 

8 

9  .. 

All. . 

All 

1K80 

24.*! 

1 

3 

8 

10   .. 

All. . 

28   34-.')6 

1849 

193 

1-4 

• 

30 

32,  47 

39.  44 

1851 
1868 
1857 

1880 

460 
828 
684 
245 

1 

2.5 
3.4 
1 

* 
* 

All 

3 

8 
8 

12  .. 

13  .. 

All. . 

All 

1 

1880 
1877 
1843 

245 

417 

9 

1 
1 
1 

3 

All.. 

20 

* 

All 

1880 

245 

1 

3 

8 

14  .. 

AU. . 

5 

All 

1843 
1880 

187 
245 

1 
1 

* 

3 

8 

15   .. 

All.. 

3 

8 

10 

14 

1842 
1840 
1844 
1838 
1880 

277 
342 
346 
266 
245 

5 

12 

2 

S 

1 

* 
* 

All 

3 

8 

17  .. 

1-26, 

31-34. 

36-46 1 

1-26,  31,  33,  34, 

36- 

46 

•   ■    •    • 

1880 

245 

1 

rio4] 

2-12,    16-26,   31. 

33, 

34,  36-46 

1877 

417 

1 

43,  46 

1832 

210 

I 

3 

9 

1   .. 

All.  . 

16-17 

AU 

1840 
1880 

225 
245 

13 
1 

3 

9 

2  .. 

All.. 

39 

1830 

320 

53 

« 

All 

1880 

245 

1 

3 

9 

3  .. 

1-3, 

&-120. 

35 

1-3,     5-65,     67- 
part  relating  to 

I2b\ 
ap- 

1844 

312 

1 

• 

peals    from    surro- 

gates' courts. . 

1877 

417 

1 

1-3.  5-12C 

1880 

245 

1 

3 

10 

1   .. 

Ml.  , 

13 

AU 

1840 
1880 

386 
245 

40 
1 

3 

10 

2  .. 

All.  . 

4,5 

6 

1875 
1875 

.305 
16 

\-' 

m 

m 

All 

18.S0 

245 

1 

3 

10 

b   .. 

2-40, 

42-50 

2-40,  43-50 

4t  1 

1880 
1844 

245 
346 

1 
3 

17-19,  22,  27.  30  part 

prescribing  fees 

1  for 

clerks,  31,  33.. 

1840 

386 

40 

32 

1814 

300 

42 

1896 

548 

3 

10 

4  .. 

1-3,, 

5-17. . . 

1,2 

3.  5-17 

1896 
1880 

548 
245 

3 

10 

6   .. 

All.. 

All 

1880 

245 

4 

2 

5   .. 

«J  •   •  • 

■ 

3 

1886 

593 

4 

2 

8  .. 

A  •  •  • 

1    

•  •  •  • 

•  •  • 

•  •   •  - 

.riosi 

^\ 

8:23 

SJCHEDULE  OF  LAWS  KEPEALED. 


Sta,tute8  Hereby 
Repealed 

Previous  Rsfbals 

L. 

Ch. 

Section 

Section 

REPEALING  BTAT- 
UTEB 

L.  1 

Ch.  1 

1 

1778 

12 
14 
25 
14 
19 
12 
17 
42 
44 

56 
9 
21 
25 
47 

6 
13 
24 
36 

1 

3 

14 

31 

39 
41 
7 
26 
41 
48 
54 
59 
11 

12 
20 
27 
39 
58 
61 
71 

7 
16 
24 
27 

3.  4.  6.  7 

1778 

All ...::::: 

1778 
1779 
1779 

All 

All  (2d  Sess. ). 
All  (2d  Sess.). 

All 

AU 

1801 

1848 

193 
379 

15 

1779 
1779 

All  (3d  Sess.). 
All  (3d  Sess.). 

AU 

1786 

29 

1 

1786 

All 

AU 

AU 

AU... 

1848 

1782 

1787 

379 
36 
89 

15 

1780 

AU 

12 

1780 

3 

24 

1780 
1781 
1781 
178x 

1781 
1781 
1782 

All  (4th  Sess. ). 
AU  (4th  Ses.s.) 
All  (4th  Sess.) 
AU  (4th  Sess.) 

AU  (5th  Sess.) 
AU  05th  Sess.) 
AU 

AU... 

AU 

AU... 
AU... 

AU 

AU... 
AU 

1782 

1782 

1788 

1788 

17.88 

1782 

1786 

36 
36 
73 
5 
73 
36 
29 

12 

12 

2 

13 

2 

12 

1 

1782 

AU 

• 

1784 
1787 

7 
89 

1 

1782 

All  (6th  Sess.) 
All  (6th  Sess.) 
All 

AU 

24 

1782 
1783 

AU 

1848  379 

15 

1783 

All 

Part  beginnintr  "  and  if 
any  such  action  shall  be 
brought    in    an    inferior 
court  "  to  end  of  statute .    1787 
AU 1788 

71 
73 

1783 

AU 

1 
2 

1783 

All 

1784 

AU  (7th  Sess.) 
All 

1784 

AU... 
AU... 

1828 

1786 

21* 
41 

112 

1784 

All 

25 

1784 

AU 

1784 

All 

AU... 

1801 

193 

1784 

AU 

1784 
1784 

7-13  (8th 

AU  (8th  Sess.) 
AU 

7-13.. 

1801 

193 

1785 

All . . . 

AU 

AU... 
AU.  .  . 

1786 

1801 

1801 

41 
193 
193 

89 
8 

25 
190 

21* 

25 

1785 

AU 

1785 

All 

1785 

All 

1787 
1797 
1789 

2'' 

1785 
1785 

1-5,  7 

All 

1—5.  7 
AU... 
AU .  .  . 
AU... 

6 
8 

1786 

AU 

1801 

1828 

5 
114 

1786 

All 

1786 

All 

AU 1801 

1-14 1801 

15  pt.,  allowing  Judge  of 
court   of  probate  three 
per  cent,  on  all  moneys 

brought  Into  court 1790 

15 180X 

193 
193 

51 

190 

1786 

AU 

S 

See 
note 

lilt] 


[111] 

[111] 

[114) 

m 

[1191 


[i2i; 


*  Second  meeting. 


SCHEDULE  OF  LAWS  REPEALED. 


1 


Statutes  Hereby 
Repealed 

Pbbvious  Refrain 

T.. 

Ch. 

Section 

> 

Sectioa 

repealing 

UTEH 

stat- 

L. 

Ch.  1 

§ 

ITSfi 

)     29 
\     33 

\     41 

3 

0 

'     e 

10 
'     14 

'     18 

'     19 
'     26 
'     27 
32 
'     33 
'     35 

'     38 

3fl 

50 
'     53 
54 
56 
65 
69 
71 
72 
89 

94 
2 
3 
4 
5 
6 
8 
9 

10 
11 

1 

1786 
1786 
1787 

7 

7 

7 

1-7.  17.  20.  21.  25, 
All 

26. . . 

1787 
1788 

1801 
1828 

89 
73 

193 
21* 

24 

1-7.  17,  20,  21, 

25.  26 

All          

2 

1117 

1787 

All 

1787 

»     All      

AU 

1828 
1801 

1800 
1801 
1798 
1801 
1801 

21* 
193 

98 
193 

22 
193 
193 

11  10 

1787 

All 

AU 

4.  pt.  exempting  plalntifE 
in    certain    cases    from 
payment    of    costs  .on 
having  caused  an  affida- 
vit or  oath  to  be  ma<le 
and    flled    before    com- 
mencement   of    certain 
actions 

AU 

1787 

All 

;    8 

1 

1787 

3 

3 

■  •   •  • 

5 

AU 

1787 

AU 

1787 

7 

1787 

1787 
1787 
1787 

AU 

4r-6,  9-11 

All 

All 

AU 

4-6,9-11 

AU. 

8,     pt.     providing    that 
every  attorney  neglect- 
ing to  file  his  warrant 
of  attorney  shall  forfeit 
£10 

All 

17 

1801 
1801 
1801 

• 

1788 
1801 
1789 
1801 
1801 
1828 
1801 
1801 
1801 
1801 
1813 

193 
193 
193 

73 
193 

25 
193 
193 

21* 
193 
193 
193 
193 
202 

1787 

AU 

2 

8 

1787 
1787 

►     1-4.  7,  10-12.. 
All 

AU 

1-4.  7.  10-12 

AU 

AU 

•   ■  •   • 

1  H  17 

1787 

All 

1787 

All 

AU 

1787 
1787 

10 

All 

10 

AU 

• 

1787 

All 

1787 

All 

1787 

All 

AU 

20 

1801 
1797 

1804 
1801 

isoi 

1800 
1828 
1828 
1828 
1801 
1828 
1828 
1828 

193 
20 

27 
193 

i93" 
90 
21* 
21* 
21* 

193 
21* 
21* 
21* 

1787 

AU 

20 

1787 

All 

Part  relating  to  the  city 

of  New  York 

All 

54 

1788 

AU 

All 

AU 

AU 

All 

All 

AU 

All 

1788 

All 

3 

i7HS 

All 

1  f  18 
1  1i  19 

1 78.H 

AU 

178S 

[     All 

1  1  20 

17.88 

\     All 

1788 

All 

1  H  21 

17S8 

AH 

AU 

AU 

1  ^  22 

1788 

AJl 

1  4  23 

See 
note 


[123] 


[124] 


tI25] 


[126] 


*  Seoon(j  meeting. 


5k:hedule  of  laws  repealed. 


Statutes  Hereby 
Repealed 


178S 
1788 
1788 
1788 
1788 
1788 
1788 
1788 
1788 
1788 
1788 


i7<)9 
1789 


1790 
1790 
1790 


1790 
1791 
1791 
1791 
1791 
1791 
1792 
1792 
1792 

1793 
1794 
1795 
1795 
1796 
1796 
1796 
1796 


1796 
1797 
1797 
1797 


12 
17 
18 
32 
34 
36 
37 
41 
43 
46 
73 


1 
25 


1 

51 
67 


58 

7 
S 
12 
2Q 
38 
28 
35 
43 

36 

35 

1 

74 

2 

8 

10 

46 


70 
3 
5 

8 


1.. 

AU, 

2.. 


1-26,  29-31.. 

12,  13 

Ali 

1-13 

1-31 

2,  pt.  repeal- 
ing L.  1781, 
Chs.  26,  47, 
L.  178;^.  Ch. 
39,  L.  1786, 
Ch.  33,  i  7, 
L.  1787.  Ch. 
35,  pt 

All 

AU 


1789     28     All 


All 
AU 
AU 


1.2. 

AU. 
AU. 
AU. 
All. 
AU. 
AH. 
1-4. 
AU. 


AH 
AU 
AU 
AU 
AU 
5.. 
AU 
1.. 


AU 
AU 
All 
AU. 


Pbevious  Repeals 


repealin'o  btat> 
uteb 

L.  I    Ch.I     I 


AU. 

7.. 

1.. 

AU. 

2.. 


1801 
ISOl 
1801 
1828 
1828 


193 
l^^S 
193 
21*  1  5  32 


21 


1-25,29-31 1813  202 

12,  13 1801   193 


:i? 


33 


1-13 1801   193 

1-31 1801  193 


[1271 


AU ,..   1801 

1,  part  allowliur  costs  to 
be  paid  out  of  a  fine  for 

a  misdemeanor 1796 

AU 1801 

AU 1801 

3 : 1797 

AU 1801 

AU 1801 

AU 1801 

Part  relating  to  atlver- 
tisement  of  sales  of 
goods  and  chattels. . . .   1791 

AU 1801 

1,  2 1801 

AU 1801 


193 


Ct38l 


8 

5 

190 

5 

193 

8 

6 

193 

193 

193 

8 

1 

193 

193 

193 

AU 1801   193 

AU 1828     21*  1  n 

AU 1801   193 


|l»l 


36 


1-4 1801   193 

3 1793     36     5 

AU 1801   193 

AU 1801   19<f 

AU 1801    193 


£1301 


AU 1801   193 


*  Second  meeting. 


5 1801  193 

All 1801  19.^ 

1 1801  193 

Part  relating  to  the  city 

of  New  York 1881  537 

AU 1801  193 

All 1801  193 

AU 1801  193 

All 1801  193 


9SO 


(131] 
n32J 


SCHEDULE  OF  LAWS  REPEALED. 


SiATUTB  Hereby 
Repealed 


1797 
1797 
1797 
1797 
1798 
1798 
1798 
1798 
1798 
1798 
1798 
1798 
1798 
1798 


13 

20 

31 

84 

8 

22 

52 

68 

75 

91 

100 

105 

108 

111 


1799  1 

1709  5 

1799  44 

1799  64 

1799  65 

1799  87 

1799  92 

1800  12 
1800  22 


1800 
1800 
1800 
1800 
1800 
1800 
1800 
1801 
1801 
1801 
1801 
1801 
1801 
1801 
1801 


41 
60 
90 
94 
98 
100 
122 
8 
10 
13 
25 
30 
32 
47 
49 


1801  50 

1801  52 

1801  60 

1801  65 

1801  70 

1801  73 

1801  75 

1801  77 


All 

20 

6.  7.  10.  11. 

All 

All 

4.5 

All 

18 

9 


All, 

All. 

All 

All. 

AU. 


All. 

All. 

2-6. 

All. 

All. 

AU. 

1.. 

AU. 

AU. 


AU 
2.. 


19 

1-5,  7-9 
4 


AU 

1.2 

AU 

1,2 

AU 

AU 

.Ul 

Mi 

7-11 

AU 

All 

AU 

AU 

AU 

AU 


AU 

AU 

1.  2,  4-14,  20- 
24 


Previous  Repeals 


1801  103 


6,  7.  10.  11 

AU 

AU 

4.5 


1801  193 
1801  193 
1801  '103 
1801  193 


9.. 
AU 


1801   193 
1801   193 


AU 

AU. 

1.. 


AU. 
All. 
AU. 
2-6. 
AU. 
AU. 
AU. 
1... 
AU. 


Part  relating  to  the  city 

of  New  York 

AU 

1.2 

AU 

1.2 

AU 

All 

All 

AU 

7-11 

AU 

All 


AU 

AU 

All 

21  pt.  relating  to  attach- 
ment of  veswls 

Part  relating  to  the  dty 

of  New  York 

AU 

AU 

2 

19 

1-5,  7-9 

4 

AU 

AU 


1801  193 
1801  193 
1848  379  16 
1801  193 
1801  193 
1801  193 
1801  193 
1801  193 
1801  193 
1801  193 
1801  193 
1801  193 

1881     537  1 
1801   193 
1801   1€3 
1801   193 

1800  122     3 

1801  193 
1801  193 
1801  193 
1813  202 

1828  21*  1  H  43 
1228  21*  1  144 
1828  21*  1  •146 
1828  21*  1  i;  48 
1813  202 
1828     21*  1  H  54 


[133/ 


[1373 


n3«: 


1822  226     4 


1881  537 
1828  21* 
1813  202 
1828  21* 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 


1 

1  t66 

11168 


♦  Second  meeting. 


1.  2.  4-14.  20-24:  pt.  re- 
lating to  the  city  of  New 
Yoik 1881  537    » 

1.  2.  4-14.  20-24 1813  202 


927 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repeaubd 

1 

Pbevious  Rbpeaus 

L. 

Ch. 

Section 

Section 

bepealin'g  stat- 
utes 

L.  1 

Ch.! 

f 
l?tt2 

1 

9 

4 
1Y55< 

31 

2 

5 
33 

2 

1167 
6 
6 

6 

Bee 

1801 

87 
90 
91 

98 

102 
105 
110 

115 
133 
141 
165 

170 

174 
176 

183 

190 

15 

31 
83 

110 

2 

32 

55 

99 

103 
27 

55 
59 
68 

78 

1 

1 

1828    21* 
1813  202 

1881  537 
1813  202 

1813  202 
1813  202 
1813  202 

1813  202 

r 

'  1824      2 

f 

'  1824    23 

r 

^  1824  181 
1828     21* 
1813  202 
1813  202 
1813  202 
1808  204 

^  1803     55 

1805     93 

1803  103 
1813  202 
1813  202 
1813  202 
1811     43 
1828     21* 

.   1813     83 

1804  58 
1813  202 
1813  202 
1813  202 
1813     83 
1813  202 
1813  202 
1813  202 

note 

1801 
1801 

1-18,  20-24.. . 
5.  6 

1-18.  20-24 

5,  6,  pt.  relating  to  the 

dty  of  New  York 

5,  6 

1-8,  10.  21,  24 
-27 

1801 

1-8,  10,  21,  24-27. 
All  ..■•..«.•..... 

•  •  ■  • 

1801 

All 

1801 

All 

All 

1801 

6,  7,  9.  11-13, 
14     to  pro- 
visos, 15-18.. 

AH 

6,  7.  9.  11-13.  14  to  pro. 
vipos,  15-18 

9.  pt.  relating  to  time  oi 
holding  courts  in  Onon- 
daga county 

9.  pt.  relating  to  time  ol 
holding  courts  In  Gen- 
esee county 

1801 

9.  pt.  relating  to  time  ol 
holding  courts  in  Oneida 
county 

9 

All 

AU 

All 

y 

1801 

All 

1801 

All 

1801 

1-10,  12-22... 
All 

1-10.  12-22 

6,  pt.  affecting  Columbia 
county 

• 

1801 

6,  pt.  to  the  words 

of" 

4,  first  proviso 

All 

All 

1-9.  11 

3,  provisos 

"dty 

1801 

All 

1801 

AU 

1-5 

£139) 

1801 

1-5 

All 

1,  proxiso 

All. 

■  ■  •  •  « 

.R.L 

1801 

All 

iso;^ 

All 

All 

180? 

All 

1802 

2-5 

2-5 

All 

5 

.R.L 

180? 

All 

1803 

All 

1 

ri4oi 

1 S03 

All 

All 

J  803 

2 

tl4IJ 

1808 

All 

All 

1813  202 
1813  202 
1807  139 
1881  537 
1813  202 
1813  202 
1813  202 

1813  202 

62 

1 

1803 

iof  o^.  «5«)  •  ... 

54 

1804 

54 

1804 

All 

54 

All 

All 

1804 

All 

1804 

All 

All 

1804 

1,    2    to    first 
period 

1,  2  to  first  i)erlod . 

*  Second  meeting. 


^IIEDULE  OF  LAWS  REPEALKD. 


Statttes  Hereby 
Rbpkaled 


1804  108 

1804  109 

1805  17 


1805  04 
1805  99 
1805  102 

1805  135 

1806  10 
1806  92 

1806  126 

1807  63 
1807  89 
1807  107 
1807  130 
1807  133 

1807  145 
1807  158 

1807  183 

1808  2 
1808  8 
1808  145 
1808  155 
1808  156 
1808  173 
1808  200 
1808  204 

1808  219 

1809  83 
1809  124 
1809  137 
1809  148 

1809  186 

1810  36 
1810  64 
1810  187 
ISIO  193 
1810  194 
1810  196 


1811 
1811 
1811 
1811 


1 
43 

88 
196 


ISll  202 


All 

30.  31 


1805     93     All 


All 

AU 

1 

4,  29... 
2.3.... 

AU 

12 

All 

AU 

1-3,  5-8. 

«m.Ii  •    •    •    •    • 

All 


All 

AU 

29,  30 .  .  . 

All 

All 

AU 

21 

AU 

AU 

AU 

1-7.  9-31. 

AU 

.Ml 

AU 

1  f    Jkt    O  .    •    • 

AU 

AU 

1-4 

14,  35.  .  . 

2 

AU 

1 

AU 

1,2 

2 

18 


1811  238  1.  3.  5-8. 

1811  246  44,  46.  47. 

1812  185  All 

1813  129  AU 


Previous  Repeaub 


Section 


REPEALING  STAT- 
UTES 


L.  I    Ch.l     % 


All 

30.31 

2,  3,  except  part  relating 
to  state  printing  In  city 
of  Albany 

2.  3 

6 

All 

All 

AU 

1 

29 

2,3 

AU 

12 

AU 

AU 

1-3,  6-8 

3 

AU 

AU 

AU 

29,  30 

All 


1813  202 
1813  202 


1809 
1828 
1813 
1808 
1813 
1813 
1813 
1813 
1813 
1811 
1881 
1813 
1813 
1813 
1813 
1808 
1813 
1813 
1811 
1813 
1813 


note 


164 

13 

21* 

1156 

202 

204 

31 

202 

202 

202 

202 

[142] 

202 

43     2 
637     1 
202 
202 
202 
202 
145     2 
202 
202 

43     2 
202 
202 


AU 

21 

AU 

AU 

AU 

1-7.  9-31. 
25 


AU 

All 

AU 

1.  2.  6 

AU 

All 

1-4 

35: 


2.. 
All, 
1.. 


All. 

1.2. 

2... 


18.    pt.    relating   to    the 

city  of  New  York 

18 


1813 
1813 
1813 
1813 
1813 
1813 
1810 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 
1813 


202 

202 

202 

202 

202 

202 

193     14 

202 

202 

202 

202 

202 

202 

202 

202 

202 

202 

202 
202 
202 
202 
202 
202 


1,  3,  5-8. 
44,  46.  47. 

All 

AU 


[143] 


[144] 


1881  537     1 

1813  202 

1813  202 

1813  202 

1813  202 

1828     21*  1 1 113 


*  Second  meeting. 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hebebt 
Repealed 


1813  203 
1813  204 
18l3t     4 


i813t  W 
1813t  17 
1813t  48 

1813t  60 
1813t  53 


1813t  55 
1813t  56 


18131  57 
1813t  58 
1813t  61 
lS18t  63 
1813 t  65 


1813 t  66 
I813t  79 


All 

1-8 

All 

All.., 

All 

All 

AU 

6,  6 

1-27.  29;  30, 
first  sentence, 
31-35 

All ;. 

All 

All 

AU 

All 


Pbevious  Repeals 


1-14. 
All... 


Section 


bepeauxo  btat- 

UTBS 


L.  i    Ch.|     I 


*  Second  meeting. 


•  note 

25,  34 1828     21*  1  f  16^145. 

All 1828     21*1168^ 

1-8;    pt.  relating  to  the 

city  of  New  York 1881  537     1 

1-8 1828     21*1^88 

All 1S28     21*  1  f  88 

All 1828     21*  1  1  87 

9 1818  259     18 

All 1828     21*  1  1  107 

AU 1828     21*  1  i  122 

11,  pt.  exempting  de- 
fendant's  body  from  ex- 
ecution    1816  236    53 

AU 1824  238    43 

AU 1828     21*  1  f  101 

5.6 1828     21*11119 

1-27.  29:  30,  first  sen- 
tence, 31-35 1828     21*  1  f  124 

AU 1828     21*  1  2  92 

AU 1828     2l*ltll3 

AU 1828     21*  1  i  110 

4.  pt.  relating  to  time  of 
holding  c6urts  of  com- 
mon pleas  and  general 
sessions  in  Rensselaer 
county 1815  112    3 

4,  pt.  relating  to  Catta- 
raugus county 1823  101    3 

4,  pt.  relating  to  Onon- 
daga county 1824      2    2 

4,  pt.  relating  to  Genesee 
county 1824     23    2 

4.  pt.  relating  to  Oneida 
county 1824  181    4 

4,  pt.  providing  that 
courts  shall  be  held  al- 
ternately at  Bedford  and 
White  Plains.  West- 
chester county 1870  550    1 

11.  pt.  requiring  the  men- 
tion of  assistant  justices 
in  the  caption  and  con- 
tinuance of  records 1818    60    3 

AU 1828     21*  1 1 131 

1-14,  pt.  relating  to  the 
city  of  New  York 1881  537     1 

1-14 1828     21*1^89 

17-22 1815  157     8 

24 1819  166     4 

Part  relating  to  the  city 
of  New  York 1881  537     1 

AU 1828    21*11111 

t  Revised  Laws. 


930 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Herbbt 

REPEALJiD 


Ch. 


Section 


!dl3t  83     AU. 


1813t  86    20. 


ISiat  93     All.. 
1813t  95     1-23. 


1813t  96 
ISlSflOO 
1813tl02 
1814  19 
1814  108 
1814  141 
1814  162 
1814  163 
1814  193 
1814  198 
1814  200 
1814     23 


38 
77 
82 


1815 
1815 
1815 
1815  106 
1815  150 
1815  227 

1815  266 

1816  177 
1816  210 
1815  236 


An 

AU 

AU 

AU 

All 

AU 

1 

AU 

All 

AU 

37,  40 

All  (38Ses8.), 

AU 

All 

AU , 

All 

AU , 

AU , 

27 


PREVIOnS  Rj&PEAUl 


Section 


REPEAUXG  STAT- 
UTES 


L.  I  Ch.  I     S 


1,  pt.  relating  to  cor- 
oners' fees  in  counties 
of  Richmond,  Kings, 
Queens  and  Suffolk  for 
viewing  each  body  and 
taking     and     returning 

the  inquisition 1815 

I,  pt.  relating  to  fees  of 
counselors,  solicitors  and 

sergeants 1818 

1,  pt.  relating  to  fees  of 
masters,  register  and  as- 
sistant register,  clerk, 
examiner  and  sergeant- 

at-arms 

1.  pt.  relating  to  taking 

Inquisitions 1826 

AU 1828 

29,  pt.  relating  to  the  city 

of  New  York 1881 

29 1815 

AU 1828 

1-23 1828 

19,  pt.  requiring  the  reg- 
ister In  chancery  in  New 
York  to  keep  an  account 
with  the  Bank  of  New 

York 

20. 


note 


183 
230 


1 

a 


1823  269    9 


62 

21* 

637 

167 
21* 
21* 


2 

Mi2i 


1 

8 


ir 


120 


AU 

All, 

AU. 

AU. 

AU. 


1823 

1814 
1828 
1828 
1828 
1828 
1828 


269 

163 
21* 
21* 
21* 
21* 
21* 


10 
2 

1 


AU 1828     21* 


AU 

1 

23,45,49,53 


1817     21     AU. 


AU 1828 

37,  40 1828 

All 1828 

AU 1828 

AU 1828 


All 

AU 

AU 

1828 
1828 
1828 

AU 

1828 

27 

1828 

AU 

1828 

1 

1S28 

^S,  4i),  49,  do  .•••...... 

45 

1828 
1824 

Part  relating  to  the  city 
of  New  York 

1881 

AU 

1824 

21* 
21* 
21* 
21* 
21* 
21* 
21* 
21* 
21* 
21* 

21* 
21* 
21* 
238 

637 
238 


90 
11123 
15138 
1  i  167 
111  170 

111172 
[1481 

I  i  176 

II  177 
If  1^2 
1  i  183 
1  f  128 
1  1  18.5 
1  i  189 
1  f  194 
1  l2()2 

1  tH  126 

207 
13214 
1  i  215 
111217 
43 

1 
43 


*  Seoon<^  meet^. 


t  Revised  Laws. 
031 


SCHEDULE  OF  LAWS  REPEALED. 


Statuteb  Hereby 
Repealed 


1817 
1817 
1817 
1817 
1S17 
1817 
1817 
1S17 
1818 
1818 
1818 


28 

32 

69 

90 

179 

2ol 

278 

280 

5 

60 

94 


1818  171 
1818  175 


1818  226 
1818  227 


1818 
1818 


230 
259 


1818 
1818 
1818 
1818 
1819 


1819 
1S19 
1819 
1819 
1819 
1820 
l,S20 
1820 


1820 
1820 


269 
272 
277 
283 
27 


40 
156 
166 

178 

2:^2 

122 
159 
160 


184 
194 


1820  214 
1820  216 
1820  219 


All..., 
All... 

2 

All .  .  . 
AM .  . . 
All .  . . 
1,  2... 

4 

All... 
1.  3.  4. 
All... 


Previous  Repeals 


Section 


REPEALINO  STAT- 
UTES 


L.     I  Ch.  I     f 


All 

All, 

2.. 


1828 

1828 
1828 


21*  1 
21*  1 
21*  1 


note 


221 
222 
226 


All 
AU, 


1818  195     All 


AH 
All 


All 

1,  2.  4-16,  18, 
19 


1818  265     AU. 


AU. 
2.. 
AU, 
8.. 

AU, 


All 
AH 
AH 
AU 
AU 
2.. 


All 

4,  pt.  afToclIiiK 
L.    1818,   Ch. 


All 
AU 


AU. 
AU, 
AU 


AU. 

AU. 

1.2. 

4... 

AU. 


1828 
1828 
1828 
1828 
1828 


21*  1 
21*  I 
21*  1 
21*  1 
21*  1 


5  233 
*  2AC) 
S  243 

4  244 
*245 


(l»l 


'IS'. 


8,  pt.  relating  to  a.ssi.stant 

iustices  in  the  city  of 
ievf  York , '. 

AU 

AU 

4 

All 

AU 

AU 

Part  relating  to  the  city 

of  New  York 

All 

AU •. 

1,  2,  4-16,  18.  19 

8 

Part  relating  to  the  city 

of  Nev/  York 

AU 

AU 

2 

All 

8, 


1820 
1824 
1828 
1828 
1828 
1828 
1828 
1828 


160 

238 
21* 
21* 
21* 
21* 
21* 
21* 


4 

43 

1% 


255 

86 

256 

86 

257 

261 


1881   537     1 
1820   194     10 
1828     21*  1  ?126 


Part  relating  to  the  city 

of  New  York 

AU 

AU 

AU 

AU 


1828 
1821 

1881 
1824 

1828 
1828 
1828 
1828 


21* 
38 

537 
238 
21* 
21* 
21* 
21* 


1^265 

1 

1 

43 

1  ;  549 

ll266 

11268 

1^260 


1881   537     1 


1828 
1828 
1828 
1828 


21* 
21* 
21* 
21* 


_,271 
^  248 
»  549 
^  !>83 


*  Second  meeting. 


All 

2 

AU 

4,  pt.  relating  to  the  city 

ol  New  York 

4,   pt.   afTeoting  L,   1818, 

Hi.  94.  §  8. 

AU 

6.  pt.  relating  to  fees  for 

servicvs  of  justices  and 

sheriffs 

All 

AU 

AU 

AU 


osa 


1828  21* 
1828  21* 
1828  21* 


1  «  5.'iO 
1  *299 
1^301 


ilS2} 


1881  537     1 

1824  238     43 
1828     21*  1^308 


1823  269     35 
1828     21*  It 304 
1828     21*  ll308 
1828     21*  1  J309 
1828     21*  ll310 


SCHEDULE  OF  LAvV8  REPEALED. 


Statutes  Hereby 
Repealed 


1820  245 

1821  38 
1821  56 
1821  109 
1821  130 
1821  195 
1821  203 
1821  222 
1821  238 

1821  240 

1822  69 
1822  104 
1822  114 
1822  217 
1822  245 
1822  247 
1822  252 
1822  260 

1822  272 

1823  28 
1823  47 
1823  54 
1823  70 
1823  182 


1823  207 
1823  269 


1824  26 
1824  44 
1824  48 
1824  55 
1824  81 
1824  205 
1824  233 
1824  238 

1824  261 

1824  325 

1825  4 
1825  263 


1825  323 

1826  62 
1826  87 
1826  157 
1826  289 
1826  303 

1826  309 

1827  77 


6-7 

All 

All.  .• 

All 

All 

All 

1 

All 

All 

3 

All 

AU 

AU 

All 

5,7 

All 

All 

1.2 

All 

2 

1,2.4.5. 

1 

1-6.  8 

13,  15.  16. 


All 

6-17,  35. 


All 

AU 

All 

All 

All 

12 

All 

1-26,       28-43, 

45,  46 

All 

1-4 

All 

All 


All. 
2... 
All. 
AU. 
4... 
AU. 
1-3. 
AU. 


Previous  Repeals 


Section 


repealing  stat- 
utes 


L.  I    Ch.!     { 


6-7 1828     21*111314 


AU 
All, 
AU, 
AU 


1828 
1828 
1828 
1828 


21* 
21* 
21* 
21* 


All 
AU 


AU 
All 


1828 
1828 
1828 
1828 
1828 


21* 
21* 
21* 
21* 
21* 


All. 
6.7. 


1828 
1828 


21* 
21* 


AU. 
1.  2. 
AU. 


1,  2,4.5 


1828 
1828 
1828 
1849 
1828 


21* 
21* 
21* 
194 
21* 


1— A    8 

13,  15,  16;  pt.  relating  to 

city  of  New  York 

13,  15.  16 

AU 

6-17.  35;  pt.  relating  to 

the  city  of  New  York. . 

6-17,  35 

11,  14,  15.  16,  pt.  relating 

to  fees,  17.  35 

AU 

y\il  «    •    ■•••••■••••■■■•■■ 

AU 

AU 


1828     21* 

1881  637 
1828     21* 
1828     21* 

1881   537 
1828     21* 


1828 
1828 


21* 
21* 


182S  21* 
1828  21* 
1828     21* 


12. 

All 


1828     21* 
1828     21* 


1-26,  28-43.  45,  46 1828     21* 

AU 1828     21* 

1^'     1828     21* 


*  Second  meeting. 


Part  fixing  salary  of  re- 
porter     1828  21* 

All      1828  21* 

AU 1828  21* 

2 1828  21 

AU    1848  379 

AU 1828  21* 

4               1828  21* 

All.  .  .  ." 1828  21* 

1-3    1828  21* 

AU 1828  21* 


088 


1319 

5  323 
1  31:3 
11333 


See 
note 

[154] 


J  339 


[155] 


340 

f  341 

•  343 
1347 
....[1561 
5  360 
1364 

1367 

*  126 
•372 

•13 
1379 

[158] 
1382 


1390 
1392 


1400 

5126 
401 
403 

1  549 
1  405 


%  .■>49 
1409 


[159] 


410 
417 
300 


[160] 


551 
449 
456 
463 

472. 

483 

486 

489 

499 


WtHEDL'LK  OF  LAWS  KEPliALKD. 


Statutes  Hebgbt 

RBPEALBI) 

pRivioiTB  RsraxLa 

J 

Ch. 

Section 

Section 

«.PB*u™«T*T- 

L.   1    Cli.1      1          See 

1837  250     All. . 
1S28  134     All    . 


sa-oo.  02.  93, 


ne4,  :)ST.  372, 
379.  3H2.  39(1. 
3»2.  4ril.  403. 


15,  1  37 1830  320 

!.■>.  11[  8,  3S,  30,  43,  41, 

4S-.S0.  52-.S5 1880  24S 

15,11  48,63-55 1877  417 


iliS!! 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


1830     76 


1830  105 
1830  185 


1830  238 
1830  320 


2.. 

All 


All 

14-23,  30-38, 
40-50,  52-67, 
63,  64,  68. 


1831     16     AH 


1831     24 
1831   191 


All 
AU 


1831  200     All 


1831  287 
1831  300 


AU 


1832       7 
1832     24 


All 
All 


1832  128     1-5,  7,  8. 


1832  158     All 


1832  210 
1832  211 
1832  246 
1832  276 


1832  295 
1832  308 


All. 
All 
3.. 
All 


AU 
AU 


Previous  Repeals 


Section 


I  BEPEALINQ  STAT- 
UTES 


L.  I  Ch.  I     § 


Part  relating  to  the  city 

of  New  York 

AU 

1881 
1880 

■   •    •    • 

537 
245 

•    •   ■    > 

1 

118 

Part  relating  to  the  city 
of  New  York. 
All 


1881  537     1 
1880  245     118 


14,  15,  16  pt.  adding  (§ 
63-68  to  R.  S.,  pt.  2,  ch. 
6,  tit.  1,1  J  19-23,  32-34, 
36-38,  40-49,  52-57,  63. 
64 

17 

18 

35 

35 

Part  rVlating  to  the  city 

of  New  Y'ork 

AU 


See 

note 


[171] 


[1723 


1880  245 
1873  79 
1893  686 
1847  429 
1864  280 
1862  482 


1881   537 


2 
1 
1 
1 
5 
34 


[173? 


AU 

2,  pt.  relating  to  order  of 
publication  of  notice  and 
time 

AU 

AU 

2,  pt.  declaring  that  the 
provisions  of  S  1  shaU 
not  extend  to  persons 
who  have  not  been  resi- 
dents for  one  year 

26 

30.  1  1 

34 

All 

AU 

Part  relating  to  the  city 
of  New  York 

AU 

1-5,  7,  8;  pt.  relating  to 
the  city  of  New  York. . 

1-5,  7,  8 

5 

Part  relating  to  the  city 
of  New  York 

AU 


[174) 


1842  277  4 
1880  245  If 
1880  245  1  1 


9 
9 


1840  165 
1886  593 
1840  377 
1840  317 
1880  245 

1880  245 

1881  537 

1880  245 

1881  537 
1877  417 
1848  379 

1881  537 
1877  417 


1 

116 

2 

2 
9 
10 


11 


1 
2 

1 

116 
15 

1 
116 


AU 
3.. 
2.. 
3.. 
All 
AU 


ISr/)  245 
1896  548 
1835  211 
1837  93 
1877  417 
1880  245 


11  10 

1 

1 

1 
6 
10 


[175] 


n 


[176J 


986 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


1833  14 
1833  42 
1833  159 


1833  187 
1833  223 
1833   227 

1833  271 

1834  1 
1834  38 
1834  88 
1834  100 
1834  235 
1834  245 
1834  262 

1834  308 

1835  159 
1835  189 

1835  197 
1835  211 

1835  265 

1836  30 
1836  439 
'836  499 
1836  525 

1836  526 

1837  93 
1837  367 
1837  410 
1837  418 
1837  430 
1837  460 


1837  462 

1837  465 

1837  465 

1837  468 


1838  129 
1838  138 
1838  149 
1838  212 
.1838  243 


1S38  258 
1838  266 


All 
AH 
All 


All 
All 
All 
All 

All. 
All, 
All, 
All, 
All. 
All. 
All. 
All. 
All. 
AU. 


All. 
All. 
All. 
All. 
All. 
All. 
All. 
All. 
All. 
All. 
AU. 
All. 
2.3 
All. 


All, 
All, 
All 
All 


AU, 

AU, 

All 

All, 

AU 


AU 
AU, 


Previous  Repeals 


Section 


bepealing  stat- 
utes 


L.  I  Ch.  I     § 


AU 

All 

1,  pt.  relating  to  terms  of 

supreme  court 

AU 

AU 

All 

AU 

1-5,  7-9 

AU 


note 


1877  417 

1  ^  7 

188C   215 

nil 

1848  379 

15 

1877  417 

1  ^  11 

1877  417 

1880  245 

1880  245 

1  f  11 

1877  417 

1  i  7 

1880  245 

1 1 11 

AU 
All 


1837  460 
1880  245 


AU 

AU, 

AU, 

AU, 

All, 

1.. 

AU, 

AU, 

AU 

AU 


1880 
1880 
1877 
1880 
1877 
1867 
1877 
1877 
1877 
1840 


245 
245 
417 
245 
417 
116 
417 
417 
417 
386 


AU 
AU 
AU 
AU 
AU 
All 
AU 
AU 


1877 
1877 
1877 
1880 
1877 
1880 
1838 
1880 


6 

8,  subd.  3, 
25-33,  36-. 

40 

64 

72 

AU 

All 

1 


1 

Part  relating  to  the  city 
of  New  York 


AU 

AU 

AU 

All, 

AU 

1.. 

3.. 

AU, 

AU. 

8.. 


1863 
1840 
1862 
1874 
1844 
1843 
1880 
1877 
ISvSO 
1880 

1881 
1877 
1877 
1880 
1880 
1880 
1875 
1847 
1880 
1839 
1880 


362 
C84 
229 
267 
104 
172 
245 
417 
245 
245 

537 
417 
417 
245 
245 
245 
334 
329 
245 
317 
245 


71 
11 


12 


n 


12 
12 

*8 
f  12 
^9 


20 


19 

f  9 
19 


417     1110 

417 

417 

245 

417 

245 

266 

245 


«: 


10 
10 
13 
11 

14 


114 


1 

1 

1-10 

1 

1 

I 

1^  14 


1 
1 
1 

1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
2 


1 1 

14 
14 


U 
12 
15 
15 
15 


115 


[1771 
[I7»l 


[1791 


[180] 


[181] 


C>S2I 


086 


SCHEDULE  OF  LAWS  REPK\LED. 


Statutes  Hereby 
Repealed 

Previous  Repeals 

L. 

Ch. 

Section 

Section 

repbalinq  stat- 
utes 

L.  1  Ch. 

1     J        See 

1839     74 

All  •  •  •  • 

AU 

Part  relating  to  the  city 

of  New  York 

Part  relating  to  the  city 

of  New  York 

1 

AU 

1880  245 

1881  537 

1881  537 
1841   272 
1877  417 

■  note 
2 

1839  101 

AU 

• 

1839  211 

All.  ... 

1          [183] 

1839  303 

All 

1           [.»4J 

1839  307 

All 

1113 
ri851 

1839  3r7 

All 

AU 

Part  relating  to  the  city 

of  New  York 

AU 

AU 

1,3 

1877  417 

1881  537 
1880  245 
1877  417 
1847  349 

iiiVs^'"^ 

1839  342 

All 

1839  346 

All 

1 

If  16 

ill  13 
4 

1839  367 

1840     38 

All 

riii7i 

1840     41 

3,pt.  repealing 
R.  S.,  pt.  3. 
ch.   1,  tit.  5, 
§  20,  subd.  2 

Ali 

ri88i 

1840   162 

AU 

All 

AU 

AU 

2 

AU 

Part  relating  to  the  city 

of  New  York 

1.2 

2 

AU 

1842  240 
1880  245 
1880  245 
1880  245 
1880  245 

1880  245 

1881  537 
1848  379 
1842  107 
1880  245 

2           '       ' 

1840  165 

All 

2 

1  f  17 

1840  177 

All ... . 

1* 

1  * 

t  17 

1840  238 

1  17  [189] 
I  17 

1840  239 

All ... . 

1840  314 

All 

1840  317 
1840  320 

AU 

All 

1  [190] 

45 

2  ♦ 
1117 
[1911 

1840  342 

All 

4 

5 

9 

12 

AU 

AU 

3 

AU 

AU 

AU 

AU 

AU 

10 

31 

32,  33,  38 

Ali 

Part  relating  to  the  city 
of  New  York 

1841   237 

1841  237 
1844  346 

1842  277 
1880   245 
1880   245 
1842  197 
1877  417 
1880   245 
lvS80  245 
1880  245 
1880  245 
1842  202 
1844  312 
1844   104 

1880  245 

1881  537 
1880   245 
18S2  402 
1880   245 
1880  245 

i           ^      i 

1840  347 

All ... . 

2 

5  * 

6  ♦ 
If  17 

If  17 

1840  354 

All 

6 

1840  377 

All 

2 
2 

If  17 

If  17 

1840  379 

All 

1840  384 

AU . . . . 

1  f  17 

1840  386 

All 

2 

1841     38 

All ... . 

3 

8 

If  17 

AU 

1 

1841     56 

AU ^. .. 

AU 7... 

AU 

All 

If  18 
1 

1841   129 

All ... . 

1  'F  18 

1841   138 

AH 

1  f  18 

1841   141 

All ... . 

AU 

AU 

1880   245 
1877  417 

If  18 
If  Ifi 

1841   193 

AU 

dST 


SCHEDULE  OF  LAW-S  KKPEALED, 


Statutes  Hereby 
Repeaxjbd 


1841  224 


1841  237 
1841  242 
1841  257 
1841  272 
1841  282 
1841  297 

1841  321 

1842  38 
1842  107 
1842  157 


1842  107 
1842  202 
1842  240 
1842  277 


1842,  324 
1843  9 
1843  121 
1843  172 
1843  177 
1843  187 
1843  201 

1843  205 

1844  11 
1844  104 


1844  127 
1844  148 


1844  170 

1844  273 

1844  300 

1844  312 


1S44  341 

1844  346 

1845  10 
1845  24 
1845  25 
1845  87 


All. 
AU, 
AU, 
AU, 
All, 
All. 


AU. 
All. 
AU. 
1.2. 


AU 
AU. 
AU 
AU, 


1842  309     AU 


All 

AU 

AU 

AU 

4.. 

AU, 

All, 

All, 

AU. 

All. 


AU. 
4,  5 


All 

All 

All 

AU 


1844  324     AU 


AU, 

All 

AU 

All, 
AH, 
AU. 


Previuus  Repbalb 


Section 


REPBAMNO  STAT- 
UTES 


L.  I  Ch.  I     I 


Part  lelating  to  the  city 

of  New  York 1881  537 

AU 1877  417 

3 1842  202 

All 1877  417 

AU 1880  245 

AU 1877  417 

AU 1877  417 

AU 1877  417 

AU 1880  245 

AU 1880  245 

AU 1880  245 

AU 1880  246 

1 1866  782 

1 1877  417 

1.2 .\  .    1893  686 

2 1889  406 

All 1880  245 


note 


1 

11 15 

2.        [IW] 

If  15 

ij  18 

l^  15 

1^16 

2      • 

2 

IT  18 

2 

1«1« 

1  • 
1^16 

1 

2  • 
1^19 


AU 1880  245 

6,  pt.  amending  R.  S.,  pt. 

3,  ch.  8.  tit.  15.  S  8.  .  •  1844  346 

AU 1880  245 

1 1844  341 

3 1844  341 


1119 


[l»ll 


All, 
AU. 
AU, 
4.. 


AU 

AU 

AU 

AU 

1,  3-8 

Part  relating  to  the  city 

of  New  York 

AU 

All 

4,  5;  pt.  relating  to  the 

city  of  New  York 

4.5 

\U 


AU 

AU. 

1.. 

AU 

3.. 

AU. 


1880  245 
1880  245 
1880  245 
1880  245 
1880  245 
18SD  245 
1896  548 

1880  245 
1877  417 

1881  537 
1880  245 

1880  245 

1881  537 
1877  417 
1845  214 
1880  245 
1880  245 
1845  10 
1880  245 
1869  807 
1877  417 


4 

1119 

1    (I94]« 

3 

tiw: 

2 

1120 

1120 

1120 

2 

1120 

21 

18 


11 


1 

1121 

1121 

1 

1118 

3 

1121 

1121 

1121 

1 

1118 


2 1857  308  2 

.AU 1880  245  1 1  21 

All 1880  245  2 

All 1877  417  1 1 19 

AU 1880  245  B 

AU 1883  402  1 

888 


Cl^ 


SCHEDULE  OF  LAW«  REPEALED. 


Statutes  Herebt 
Repkaled    . 


I 
L.  j  Ch. 


Section 


1845  112     All 


1845  153 
1845  163 
1845  210 
1845  214 
1845  231 
1845  234 
1845  235 
1845  236 
1845  242 

1845  303 

1846  120 

1846  140 
1846  150 

1846  150 
1846  182 

1846  200 
1846  240 
1846  276 

1846  288 

1847  80 

1S47  85 
1847  119 
1847  134 
1847  280 


1847  298 
1847  829 
1847  337 


AU, 
All. 
AU. 
All. 
All. 
AU. 
All. 
AU. 
All. 
All. 
Ail. 

All. 
AU. 


Pbbvioub  Repeals 


Section 


aepealing  stat- 
utes 


L.  I  Ch.  I  § 


1.. 

All 

AU, 

All. 

AU. 

AU. 

All. 

AU. 


1877 
1880 
1880 
1877 
1880 
1880 
1877 
1877 


417 
245 
245 
417 
245 
245 
417 
417 


If  19 
11122 
2 
1119 

H  22 


See 
note 


1 
1 
1 


Ail 

1.  2,  4,  5. 


AU, 
AU, 
AU. 

All. 
AU. 

AU. 
AU. 
1... 


22 

19 
19 


7-13.       16-37, 
46-64,66-83.. 


AH. 
AU. 
AU. 


AU 

AU 

AU 

3 

AU 

AU 

AU 

AU 

All 

1....... 

1.  2,  4,  5. 

AU 

AU 

1 

All 

AU 

1 

AU 

AU , 

AU 

1 


7-13,  16-21,  23,  24,  26. 
27;  28  except  pt.  relat- 
ing to  surrogates'  courts. 
29-31,  34-36;  46  ex- 
cept pt.  relating  to  sur- 
rogates' courts,  46-64. 
66-63 

,7-13,  16-24,  26-37.  45- 
64.66-83 

9 

19-21,  23,  24;  pt.  desig- 
nating the  times  and 
places  of  holding  general 
and  special  terms  of 
the  supreme  court  and 
circuit  courts  and  courts 
of  oyer  and  terminer  and 
Judges  who  shall  hold 
the  same 

25 


1893 
1880 
1877 
1886 
1877 
1880 
1877 
1886 
1880 
1869 
1880 
1880 
1877 
1879 
1880 
1880 
1888 
1893 
1877 
1880 
1877 


686 
245 
417 
593 
417 
245 
417 
503 
245 
748 
245 
245 
417 
305 
245 
245 
671 
686 
417 
246 
417 


[I95\ 


1877  417  1 K  21 


1880  245 
1849  333 


11124 

4 


29-31 
46... 
73... 

All... 
All... 
AU... 


1848  379 

15 

1886  593 

1122 

1848  379 

32 

1847  470 

17 

1848  224 

1 

1880  245 

11[24 

1880  245 

1524 

1880  245 

l{24 

880 


SCHEDULE  OF  LAWS  REI'EALED. 


Statutes  Hereby 
Repealed 


1847  339 
1847.  377 


All 
All. 


1847  390  2-4. 
1847  391  All. 
1847  410  All. 


1847  429  All, 
1847  430  All 
1847  450  -All, 


1847  462 
1847  464 


All. 
AU. 


1847  470  1-25.   27-32. 
34-36,  3^63. 


• 


1848  28  All, 

1848  32  All, 

1848  48  AU, 

1848  50  All. 

1848  53  All, 

1848  185  AU 

1848  222  AU, 

1848  224  All. 

1848  277  AU, 

1848  312  All. 

1848  379  AU. 


1848  380  AU. 

1849  30  AH, 
1849  107  All, 
1849  133  AU, 

1849  160  All. 

1849  193  AU. 


1849  256  1.. 
1840  258  AU. 


Previous  Repeals 


Section 


repealing  stat- 
utes 


L.  I    Ch-I     i 


AU 1880  245 

AU 1848  379 

AU 1877  417 

2.  3 1877  417 

1 1848     32 

1-6 1877  417 

7.  8 18«0   245 

AU 18^   280 

AU 1880   245 

2   1819   2r>6 

AU li'SO  245 

All 1880  245 

Part  relating  to  the  city 

of  New  York 1881  537 

AU 1880  245 

1-13,     15-25.   27-31,  34, 

36,  38-44.  46-52 1877  417 

1-25,  27-32,  34,  36.  38- 

53 1880  245 

1-25,   27-32,  34-36,   38- 

53.. 1896  548 

3.  last  paragraph 1848  222 

AU.....  ..:.. 1880  245 

AU 1896  548 


AU, 

AU, 

AU, 

AU. 

AU. 

3.. 

AU. 

AU. 

AU, 

13. 

AU. 

All. 

All. 

AU. 

AU. 

All. 

AU, 

2.. 

AU 

AU 


188Q 
1880 
1880 
1880 
1877 
1850 
1877 
1877 
1880 
1849 
1849 
1877 
1880 
1849 
1877 
1880 
1880 
1854 
1889 
1863 


1,  pt.  amending  II.  S.,  pt. 

3,  ch.   8,  tit.   10,   §  28. 

subd.  4 1874 

1 1879 

2 1857 

4 1862 

All 1880 

1 1870 

1    1880 

4 1853 

AU ". 1880 

040 


245 
245 
245 
245 
417 
245 
417 
417 
245 
333 
438 
417 
245 
439 
417 
245 
245 
240 
382 
362 


208 
101 
684 
368 
245 
78 
245 
153 
246 


—     note 
11124 

15 
1  «21 

1 1 21  riwi 
1       Liwj* 

1121   [200] 

2 

5 

1?24 

1  • 

1  5  24 

1^  24 

1 
11(24 


11121 
1^24 


1 
1 

llf 
1 


25 


1*25 
1«:  25 
11"  25 
1125 
1^22 
1 

22 
22 
25 


C30I) 


5    H 


4 
1 


11 


22 
26 


2 
10 
2 
8 


1 

1 

2 

1 

2 

1 

11126 

1 

1136 


SCHEDULE  OF  LAWS  REPEALED. 


^ 


Statutes  Hebxbt 
Repealed 


1849  333  All 
1849  357  All 
1849   3SJ     All 


Pbevious  Repeaui 


Section 


REPEALING   BTAT- 
L'TES 


L.   1  Ch.  I     i 


IS40  438     All. 


•  •  •  •  • 


All 1877  417     1  f  23 

All 1880  246     1 1  26 

Part  relating  tr  the  city 

of  New  York 1881  537     1  ^ 

AU 1880  246     X  1  26 

11,  13.  14.  16.  24.  30,  31; 

53,  subds.  3.  9:    56.  67, 

60-62.  64.  subd.  11:68, 

74.    99-101,     111,    113. 

114,  116.  122.  126,  130- 

132,  134-136,   138,   139, 

142,  subd.  2;    149,  152, 

153.  156-158.  162.  172- 

174.  179,  subd.  3;    188, 

193,  231,  244.  246,  subds 

2.  3;   252,  255,  258,  259, 

263-265.    208,   269,   272 

273,278,281.  subd.  2;  282 

284,  287,  291,  202,  297, 

298,  302,  306,  307,  subd. 

6;  317, 3:59  348, 349,  .353 

354,  360,  371,  384,  385, 

397.  399,  450,  46C.  470 .  .    1851  479     I 

33,  subd.  2;  64,  subd.  15; 

140,  150,  1C7,  168,  253, 

274,  359.  360,  3G7,  401. 

460.  471 1852  392     1 

49 1851       2     1 

53,  subds.  1,  2,  4-8 1861   158     1 

64,  subd.  4;  118 1867  781     4,  7 

64,  subd.  13;  365,398...    1869  883     5,  11.  :(3 

66,  128,  226 1870  741     4,  7.  9 

104,  154.  335.  355,  395.  .  .    1863  392     1 
121,   227,   229,    241,   300, 

307.  subds.    1-5.    7,   8; 

308.  309,  311.  315,  331. 
333.  352,  362,  369 1857  723 


not« 


177,  283,  343,  379,  434. . .   1866  824 


179,  subds.  1,  2,  4,  5 1875     28 

204,  256,  328,  344 1858  306 

238 1875  409 

243,  334 1865  615 

267 1860  459 

304,  subds.  3,  4;  318,  364  1862  460 

391 1876  431 

426 1869  883 

Part  relating  to  the  city 

of  New  York 1881  637 

All 1880  246 

&41 


3.  6-8, 

12-19, 

21,  2.3. 

24 
6.     10, 

12,  15. 

18 
1 
6,  8.  13, 

15 
1 

4,9 
6 
16,  21, 

25 
15 
15 

1 

11114, 
26 


r 


SCHEDULE  OF  LAWS  REPEALED, 


Statutes  Hereby 
Repealed 


1849  439     AU 

1850  1       All 

1850     15     All 

1850     82     All 

1850     94     All 

1850  128     All 

1850  150     All 

1850   162     All 

1850  225  All 

18.50  245     All 

1850  260     All 

1850  272     All 

1850  295     All 

1851  2  Part    affecting 

Code  of  Pro- 
cedure, SS  47, 
49 

1851     21     AU 

1851   134     33 

1851   163     All 

1851   202     2 

1851   232     All 

1851  277     All 

1851   444     All 

1851   455     All 

1851   460     All 

1851   472     All 

1851  479     All 


Previous  Repeals 


Section 


repealing  stat- 
utes 


L.  I  Ch.  I     i 


11-18 1877  417 

Part  relating  to  the  city 

of  New  York. . ., 1881  537 

All 1880  245 

All 1877  417 

AU 1877  417 

1.  2,  4 ,  1878  129 

3 1869  260 

AU 1880  245 

AU 1880  245 

All 1877  417 

1 1879  389 

AU 1880  245 

AU 1880  245 

3 1877  417 

AU 1880  245 

AU 1877  417 

AU 1877  417 

1 1866  115 

AU 1880  245 

AU 1877  417 

Part    affecting   Code    of 

Procedure,  §(  47,  49 1877  417 


All 1877  417 

33 1893  101 

AU 1896  548 

2 1877  417 

AU 1896  548 

Part  relating  to  the  city 

of  New  York 1881  537 

All 1 880  245 

AU 1886  593 

AU 1880  245 

1 1868  828 

AU 1880  245 

AU 1880  245 

1  pt.  amending  L.  1849, 

Ch.   438.    §§   11.   13,  30, 

snbds.  12,  13:    101,  116. 

149.  153.   173,  244,  252, 

255,  264.  265.  268,  272, 

278,  281.  subd.  2:    287, 

307,  .suhd.  6;    317.  348, 

349.  353,  354.  397,  460, 

470 1852  392 

1   pt.   amending   L.   1849, 

Ch.  438,  §§,  14,  99,  100. 

282 1867  781 

1  pt.  amending  L.  1849, 

Ch.  438,  ^i  24.31,258  .  1S76  431 
1  pt.  amending  L.  1849. 

Ch.  438.  §  53.  iiubds,  3.  9.  1861  158 
1  pt.  amending  L.  1849. 

Ch.  438.  SS  111.  136, 385  1866  824 

942 


1«23 

1 

1^26 

m  24 

1^24 

1.2,4 

1 

1^  27 

11  27 

It  24 

1 

1  ^27 

1«  27 

1  «  24 

1  «  27 

1  •  24 

1  *24 

1 

2 

1124 

11125 


1125 
1 

1T25 
1 

1 

1  *  28 

1126 

1128 

1 

2 

2 


note 


3,  5, 6. 

10 

2.4.10 

1 

2. 5. 16 


SCHEDULE  OF  LAWS  REPEALED. 


STATTJTEa    HeHEBT 

Repeaubd 


Previous  Repbala 


Section 


REPBALINQ 
UTE8 


8TAT- 


L.  1    Ch.| 


1851  488     AU 

1852  47     AU 

1852     65     AU 

1852  175     AU 

1852  277  .  AU 

1852  374     1-6 

1852  Sg2     AU.! 


1  pt.  amending  L.  1849, 

Ch.  438,  S§  114,  132 1857  723 

1  pt.  amending  L.  1849, 

Ch.  438,  §  135.  subd.  3 .  .  1858  306 
1  pt.  amending  L.  1849, 

Ch.  438.  S  179,  subd.  3 .    1875     28 
1  pt.  amending  L.  1849, 

Ch.  438,  §§  273,  366,  371   1862  460 

1  pt.  amending  L.  1849, 

Ch.  438.  S  399 1857  353 

j^jj 1880  245 

1,  2  to  first  semicolon, '3.'    1877  417 

AU 1896  548 

AU 1880  245 

AU 1880  245 

AU 1880  245 

1-5 1877  417 

Part  relating  to  the  city  of 

New  York 1881  637 

Part   amending   L   1849, 

Ch.  438,  I  11 1857  723 

Part  amending  L.  1849, 

Ch.  438,  fi  13 1866  615 

Part  amending  L.  1849, 

Ch.  438,  §  30,  subd.  13.  1860  459 
Part  amending  L.  1849, 

Ch.  438,  S  116 1866  616 

Part  amending  L.  1849, 

Ch.  438,  §  153 1866     44 

Part  amending  L.  1849, 

Ch.  438,  §  167,  subd.  7, 

"  and  what  foUows  it  ".  1863  392 
Part  amending  L.   1849, 

Ch.  438,  i  173 1876  431 

Part   amending   L.  1849, 

Ch.  438,  §  244,  subd.  4.  1867  781 
Part  amending   L.   1849, 

Ch.  438,  I  265 1857  723 

Part  amending   L.   1849, 

Ch.  438,  §  272 1857  723 

Part  amending   L.   1849, 

Ch.  438,  $  307,  sub.  6.  .  1857  723 
Part  amending   L.  1849, 

Ch.  438,  §  349 1862  460 

Part   amending  L.   1849, 

Ch.  438,  I  354 1857  723 

Part  amending  L.  1849, 

Ch.  438,  §  360 1862  460 

Part  amenfUng  L.  1849, 

Ch.  438.  §  367 1865  615 

Part   amending  L.   1849, 

Ch.   438.    }   401,    subds. 

3-5 1858  306 

Part   amending  L.   1849, 

Ch.  438,  §  401.  subd.  6.  1870  741 
AU 1£80  245 

»43 


{        See 

note 


2,4 

6 

1 

11,  26. 
27 

1 
2 
1125 

I 

2 

2 

1529 

1529 

11126 

1 

1 

2 

1 

3 

1 

1 

8 

8 

10 

11 

13 

22 

22 

24 

13 

18 

14 
2 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


1853  lo3 
1853  238 


/ 


1853  421 
1853  511 
1853  529 


1853  648 

1854  '5 
1854  .^6 
1854  135 
1854  206 
1854  270 


1855  10 
1855  44 

1855  85 
1855  202 
1855  279 
1855  471 

1855  511 
1855  530 


1856  166 

1857  60 
1857  173 

1857  303 
1857  308 
1857  353 


1857 
1857 
1857 
1857 
1857 


396 
512 
567 
679 
6f4 


All. 
All, 


1853  338     All 


All. 
All. 
All, 


AU. 
All. 
AU. 
All. 
AU. 
AU 


AU, 
AU. 


AU. 
AU. 
AU. 
4,6. 


AU. 
All. 


AU, 
AU. 
AU. 

AU. 
AU, 
All, 


2,3 

AU. 
AH . 
Al. 
AU. 


1857  7:^8    AU 


Previous  Repeals 


Section 


REPEALING  ffTA.'T- 
UTES 


L.  I  Ch.|  i 


AU 

1 

AU 

1-3,  5-7. 
4 


1S80  245 

1879  316 

1880  245 
1877  417 
1896  548 


AU 1877  417 

Part  relating  to  the  city 

of  New  York 1881  537 

All 1877  417 

AU 1880  245 

AH 1877  417 

AU 1880  245 


AU 

1,2 

Part  relating  to  the 

of  New  York 

AU 


city 


1880 
1877 


245 
417 


1881  537 
1880  245 


1... 

AU. 

All. 

1,2. 

AU. 

4... 

4... 

AU. 

1... 


1857  723 


i'^f  • 


1877  '417 
1880  245 
1880  245 


1877 
1870 


417 
60 


Part  relating  to  Kings 
county 

Part  relating  to  Dutchess 
county 

AU 


1896  548 
1880  245 
1865  296 


AU. 

All, 

AU. 

All. 

AU. 

AU 

1.. 


AU. 
2.3. 
AU. 


All 

1 


AU 

1  pt.  amending  L.  1849, 

Ch.  438.  J  11.  subd.  2... 

1  pt.  amending  L.  1849> 

Ch.  4.38.  5  11.  subd.  3. 

1-3,  5-11,  18-20 

4 


1859 
1877 
1877 
1877 
1861 
1880 
1858 
1880 
1859 
1877 
1886 
1880 
1877 
1880 
1868 
1880 


440 
417 
417 
417 
12 
245 
107 
245 
428 
417 
593 
245 
417 
245 
828 
245 


4,  12-17,  21-24. 

6...... 

7 


1866  824 
1877  417 
1866  824 
1880  245 
1866  824 
1875 


IT  30 

1 

l«f  30 

11  27 

1 

pw^ 

1^27 


1527 

I 


30 
28 
31 


w 


12%S] 


28 


1 
1^31 

5 P^ 

2 

1532 

1 1  32  (3«S3 

1129 

1  [»•)• 

1182 

1  • 


1856  166    4 


2 

1129 

1130 

1131 

1 

1133 

2 

1^33 

9 

2 

1  *32 

1133 

1131 

1133 

2 

2 


1867  781     1 


1 

2 
4 
2 

7 
8 


V  WW 


SCHEDULE  OF  \  .AWS  REPEALED. 


: 

Statutes  Hebbby 
Repealed 

Previous  Repbaus 

L. 

Ch. 

Section 

Section 

REPEALING  STAT- 
UTES 

L.  1 

Ch.  1 

1 

See 

note 

m 

* 
* 

'  77S 
.     37 

1  107 
•  176 

t  244 

>  306 

I  110 

>  134 
f   174 
1  198 
)  252 
\  201 

\  262 

)  428 

>  440 

1     e 

)     80 

1  131 

»  136 
)  152 

All 

AH 

8 

13  pt.  amendini?  L.  1849, 

Ch.  438,   S  307,  subd^. 

6-7 

13  pt.  amendln^r  L.  1849, 

Ch.   438.   S  307,  subds. 

1-4 

14 

16 

1869  883 
1858  306 

1864  413 
1862  460 

1865  615 

1876  431 
1858  306 

1862  460 

1858  306 
1880  245 
1861   288 

1877  417 
1877  417 
1860   176 
1880  245 
1877  417 

1865  615 

1877  417 
1880  245 

1866  824 

1864  413 

1863  392 

1876  431 

1859  428 

1867  781 
1880  245 

1877  417 
1880  245 
1877  417 
1880   245 
1880   245 
1893   686 
1877  417 

1880  245 
1877  417 

1865  615 
18<S()    245 

1864  413 

1860  459 

1863  392 
1877  417 
1877  417 

1881  537 
1880   245 
1876  431 

1865  616 
.    1880   245 

1864  545 
.    1880   245 
.    1880  245 

7 

11 

1 

18 

8 

12 

14 

23 

16 

1133 

1 

i;32 

1132 

1 

1136 

1132 

2,6.8 

2 
2 

4 
1 
1 
13 

9,10 

8 
2 
1133 

1535 

1533 

1135 

2 

1 

1133 

1135 

2 

5.  8.  2 

2 

1 

12 

1 

1133 

1134 

1 

1136 

5 

1 

1136 

1 

1136 

2 

17 

« 

1857 
185S 

18 

21 

22 

AU 

2 

All 

All 

* 

« 

1858 

All 

1858 

All 

1 

* 

All 

All 

1858 

All 

1,8.  12 

1,  5-7,  9.  13-15.  17,   18, 

21 

2-4,  8,  10-12,  16,  19,  20. 

4 

11 

13 

1858 

All 

K 

All 

* 
* 

1858 

14 

17,   18  pt.  amondlng  L. 
1849,   Ch.   438.    $   401, 
subd.  3 

20 

All 

All 

All 

All 

All 

1 

All 

1 

* 
« 

185fi 

All 

185fl 

All 

18.52 
IS-IS 

All 

All 

.  I85ij 

All 

I85fi 

►     All 

I85fi 

All 

All 

1-3.  5,  9-14 

4,  8.  14 

4,  6-8 

7 

\     All 

All 

* 
* 

i:  -id 

18G(] 
1860 

9 

11 

2,3 

All 

Part  rrlatliiK  to  the  city 

of  New  York 

All 

1 

10 

* 
4 

1860 

All 

All 

1860 

All 

1 

All 

AU 

1860 

>,     AU 

945 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Herebt 
Repealed 


Pbevious  Uevkaim 


1860  167 


1860  173 
1860  202 


Alt .  •  •••■••«• 

All ..« 


1860  459    AU 


/ 


1860  493 

It  a 

1861     11 

Au!.....:::; 

1861     12 

All 

1861  158 
1861  221 

AU 

All 

1861  288 

All • 

1862     43 

All 

1862     86 

All 

1862  229 

All 

1862  246 

All 

1862  251 

All 

1862  368 

All 

1862  375 

AU 

1862  451 

AU 

1862  460 

AU 

1862  471 

AU 

1862  485 

AU 

1863  206 

AU 

1863  212 

AU 

1863  362 

1-9 

*  • 

Section 


AU 

AU 

All 

Part  requiring  cradu&tes 
to  be  admlttea  to  prac- 
tice upon  production  of 
thetr  diplomas 

i^ys'.'.'.'.'.'.','.v,'.y.'/.]i 

4-7,9-12 

6,8 

7 

12 

1.2 

AU 

AU 

1,  pt.  amending  L.  1849, 

Ch.  438.  5  53,  subd.  2. . . 

All 

AU 

AU 

AU 

AU 

6 *. .. 

AU 

AU 

AU 

All 

AU 

AU 

1  pt.  r.mending  L.  1849, 

Ch.  438,S24 1876  431 

1  pt.  amendin^r  L.  1S49« 

Ch.  433. 1 11.  subd.  2. . .  1867  781 

1.  2.  4.  6.  7-9,  11-14,  22. 

31. 32,  G5-37 1877  417 

2.  4.   19,   23.   2A,  26  pt. 
amending  L.  1849.  Ch. 

438,  §366,  subd.  5;  |31  1865  61& 


8.  6, 10, 15-21.  23-30. 33, 

34 1880  245 

6,  27 1866  824 

9 1869  883 

10 1867  781 

11,36 1863  892 

17 1864  413 

AU 1877  417 

1 1880  245 

1 1869  589 

AU 1.'377  417 

AU 1877  417 

1,2,5,6,9 1880  245 

3 1867  782 

4,7,8 1893  686 

•  *•*•••••-'•  •••••••  AOD^  4«ll> 

946 


BEPKAUNQ  8TAT- 

UTS8 

L.  1  Ch. 

1     1 

See 

1865  218 

1 

Doie 

• 

1877  417 

1334 

11 3a 

1880  245 

1877  417 
1G70  431 

1134 
3 

P6^ 

1C30  245 

3 

1C77  417 

2 

1835  615 

6,5 

• 

ir75     28 

3 

• 

1C02  460 

31 

• 

1880  245 

1330 

1880  245 

1137 

188C  245 

1137 

1862  460 

3 

e 

1880  245 

2 

1862  485 

2 

1877  417 

1135 

1866  175 

2 

1877  417 

1136 

1876  278 

1 

• 

1880  245 

1138 

1880  245 

2 

1877  417 

1130 

1880  245 

2 

1877  417 

1136 

1866  336 

1 

P06J 


2.3.& 
10-12 
14 

2 
4.14 

7 
8 

1 

1136 

2  P092 

1137 
1137 
1 1  39  C2IM 

1 

I  • 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


1863  392 


1863  400 
18«3  403 
18e3  456 
1^63  466 
1.064  53 

1864  71 


1864  543 
lSo4  545 

1864  578 

1865  218 


AU. 
AU. 
AU. 
AU. 
2-5. 
All.. 


1864     95  AU. 

1864  219  AU. 

1S64  280  5.., 

1864  311  AU. 


1864  411     AU. 
1864  413     All. 

1864  414     AU, 


1864  417  All. 

1864  420  AU. 

1864  421  AU. 

1864  422  Ail. 


AU. 
AU. 

AU. 
All. 


1865  296  All. 


1835  336  AU. 

1865  357  AU. 

1865  512  All. 

1865  555  AU. 


Previous  Repeaus 


Section 


repeauno  stat- 
utes 


1  pt.  amending  L.  1849. 
Ch.  438,  S§  13,  116,  256. 
273,  352,  399 

1  Dt.  amending  L.  1849, 
Gh.  438,  i  179,  subd.  4.  . 

1  pt.  amending  L.  1849, 
Ch.  438,  5  307 

1  pt.  amending  L.  1849, 
Ch.438,  ft  335 

1  pt.  amending  L.  1849, 
Ch.  438,  §  371 

1  pt.  amending  L.  1849, 
Ch.  438,  §1  104,  113, 
116.  154,  167,  first  two 
sentences,  179,  273;  §4. 

1.3.4 

AU 

AU 

AU 

All 

2-5 

1-11 

8.  10 

AU 

AU 


L.  I  Ch.  I     I         R^ 
note 


1865  615    2,  3.  5, 
7,  10. 


1875  28 
1864  413 

1876  431 
1866  824  14 


14 

[211]* 

1 

1 

• 

14 

* 

1877  417 
1880  245 
1880  245 
1880  245 
1896  548 
1880  245 
1880  245 
1880  245 
1867  782 
1877  417 
1880  245 


1.. 

AU. 

AU. 

1.. 

AU. 

1.. 

2.. 

AU. 

AU. 


1.. 

AU. 

1.. 

AU. 

AU. 

1.. 

AU. 

AU. 

1.. 

AU. 

1.. 

1.. 

All 


1872  680 
1880  245 
1880  245 
1866  824 
1880  245 

1865  615 

1866  824 
1880  245 
1880  245 
1866  784 
1880  245 
1875  508 
1880  245 
1877  417 
1866  307 
1880  245 
1877  417 
1870  49 
1877  417 
1866  588 
1877  417 
1896  548 


AU. 
AU. 
AU. 


1880  245 
1877  417 
1877  417 


2 

2 

2 

11139 

1 

7 

1338 

11140 


40  [212] 


w 


P13j 


40 
40 


11 

2 

10 

14 

2 

1  1l4t 

1 

2 

1 

2 

11138 

1 

1540 

11138 

1 

11139 

1 

11139 

1 


1541 
1339 
ll30 


(2U] 


947 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


1865  615  All. 


All. 
All. 
All. 
All. 
All, 
All, 
All. 
All 


1865  616 
1865  724 

1865  733 

1866  115 
1866  174 
1866  175 
1866  307 
1866  588 
1866  692  1.2.6,7.9-11. 


1866  782  All. 
1866  784  All, 
1866  824  All. 


1867  68  All. 
1867  116  All, 
1867  516  AU. 


1867  658  All 
1867  781  All, 


1867  782  1.  2,  5-16. 


1867  887  AU, 


1868  594  All. 

1868  596  All, 

t868  764  All, 

1868  804  All 

1868  828  AU 

1868  869  AU, 

1869  99  AU 
1869  133  AU 
1869  157  AU. 


PREYIOUS  RePEAUS 


Section 


REPEALIKO  8TAT* 


L.  I  Ch.  I     i         8e€ 


1-3,6,7.9.14, 

2.6.8 

4,5,8,10-13.. 
6. 


7.  11,  14 

13 

AU 

AU 

AU 

AU 

AU.... 

AU 

AU 

AU 

1,2,6,7.9.10 

6.7 

AU 

All 

1,6-8.10.12,16.  17... 
3-5.  11.13-15.18 


11  pt.  amendlnp  L.  1849, 
Ch.  438.  S  307,  subds. 
1.5;   fiS  17.18 

AU 

AU 

1.  2 

Part  relating  to  the  city 

of  New  York 

AU 


1877 
1876 
1880 
1870 
1866 
1869 
1880 
1880 
1880 
1880 
1877 
1877 
1880 
1377 
1880 
1860 
1877 
1893 
1877 
1880 
1875 


417 
431 
245 
741 
824 
883 
245 
245 
245 
245 
417 
417 
245 
417 
245 
820 
417 
686 
417 
245 
28 


note 


AU 

1^,5,6.0,10,14,15 

2.  14 

4-8,  11-13,  16 


1.  7-10,  16. 
1,  2.  5-16. . 
13 


15 

16 

AU  except  part  relating  to 
criminal  proceedings. . . 

AU 

AU 

AU 

AU 

2 

All 

AU 


1867  781 

1880  245 

1877  417 

1878  33 

1881  537 
1880  245 

1870  170 
1880  245 
1877  417 
1860  883 
1880  245 

1871  482 
1880  245 
1893  686 
1887  630 
1886  593 
1869  246 


1877  417 
1886 
1880 
18 

1880  245 
1870  706 
1880  245 
1880  245 


2 

1.  9.  11       • 

2 

10  • 

8.13,17        • 

12  • 

1141 

2 

1^41 

2 

1140 

1140 

1^42 

1*40 

1^42  [315] 

1140 

2  • 


12.  13 

16  • 

2 

1141 

1.2  • 

1 
1143 

1  • 

1143 

2 

3,  14  • 

2 

1  • 

1143 

1 

1  • 

2 

1  ♦ 


if    41/  1  "1 

86  593  11 

80  245  11 

77  417  1< 


IT  41 
42 
44 

42 
2 
1 

1%44 
1144 


AU. 
AU, 
1.. 
▲U. 


1877  417 
1877  417 
1877  417 
1880  245 


[2171 


SCHEDULE  OF  LAWS  REPEALED. 


Stattttes  Hebebt 
Repealed 


1869  246 
1869  230 


15t69  5S9 
1869  626 
1869  627 
1869  672 
1869  718 
1869  807 
1360  820 


1860  831 
1869  845 


1870  20 

1870  37 

1870  49 

1870  59 

1870  74 


1870     78 
1870  151 

1870  170 
1870  341 


H70  394 
1870  408 


AU 


1869  433     AU 


All 

All 

AU 

AU 

AU 

AU 

1  pt.amemHng 

L.   1866.   Ch. 

692.  §§  6.  7; 


All 
AU 


f  §  2.  3. 
Jl 


1869  883     AU 


AU. 
AU, 
All 

AU 

AU 


AU 

1-3,  5.  6. 


AU 
AU 


1870  359     AU 


AU 

1-8.  10-15.. 


1870  467     1.  2,4,5, 


1870  550 
1870  706 
1870  717 


1.. 

AU, 
AU 


Pbevious  Repeals 


Section 


repealing  stat- 
utes 


L.    I  Ch.  I     $         See 


note 


3 1870  359  14 

AU 1880  245  1  K  45 

1 1872     92  1 

AU 1880  245  1  f  45 

5 1877  417  1  1  43 

AU 1880  245  1  f  45 

AU 1877  417  1  5  43 

AU 1877  417  1543 

All 1880  245  1  H  45 

AU 1872  139  2 

AU 1880  246  1  f  45 

All 1877  417  1  <  43 

1  nt.  amending  L.  1866, 

Ch.  692,  SS  6,  7 1880  245  IK  45  [218] 


All 

1 

AU 

1-4,  6,  7,9,  10.  13-15 

3,  5 

4,  8 

5,  8,  11,  12 

All 

AU 

1 

AU 

1 

AU 

1 

2 

2 

AU 

AU ;.. 


1-3 
5.. 
AU. 
1.. 


1880 
1873 
1880 
1877 
1870 
1876 
1880 
1880 
1880 
1875 
1877 
i:.75 
1880 
1890 
1874 
1880 
1893 
1810 
1880 
1875 
1880 
1871 


245 

211 
245 
417 
741 
431 
245 
245 
245 
32 
417 
442 
245 
155 
9 
245 
686 
245 
245 
428 
245 
708 


AU 1880  245 

Part  relating  to  the  city 

of  New  York 

AU 

AU 

1-8.  10-14 

1-8,  10-15:  pt.  relating  to 

the  city  of  New  York. . . 
3 


15. 
1.. 
1.. 
AU 


1881  537 
1880  245 

1880  245 
1877  417 

1881  537 
1875  316 
1806  548 
I08O  480 
1877  417 
1880  245 


1^45 
1 

It  45 
2 
1.3 

r     • 

1346 

1^46 

1  • 

11(44 

1  • 

1146 

1  ♦ 

1  ♦ 

1^46 

1 

If  46 

1  II  46  [3191 

11(46 

1  ♦ 

2 

1 

1546 

11(46 

11(44 

1 

1  ♦ 

1 

1  ♦ 

1  f  44 
1146 


AU : 1880  245  1  1  46 

2 1874  258  1 

7 1880  487  1 

AU 1880  245  1 1  46 


[220] 


940 


SOHEDUT.E  OF  LAW^  REPEALED. 


Statutes  Hbrsbt 
Repe^.led 


1870  741 


1871  208 
1871  219 
1871  336 

1871  361 
1871  415 


1871  482 
1871  486 
187;  603 

1871  610 
1871  708 
1871  733 
1871  766 

1871  834 
1871  874 
1871  936 


1872  26 
1872  92 

1872  260 
1872  680 

1872  693 

1872  778 

1873  9 
1873  70 


1873 
1873 
1873 
1873 
1873 
1873 


79 
146 
211 
225 
299 
427 


1873  589 
1873  657 

1873  663 

1874  9 
1874  127 
1874  156 
1874  208 


All. 
Ail. 
All. 

All. 
AU. 


All, 

All 

AU, 

All, 
AU. 
AU, 
AU 

AU, 
AU, 
AU. 


AU, 
AU, 

AU. 
AU. 

AU. 
AU. 
AU. 
AU, 


AU 

AU 

AU, 

All 

AU 

1.. 


1873  552     AU 


AU 

All 

AU, 

AU, 

AU, 

AU. 

AU. 


1874  268    AU 


Pbkvious  Repkaxjb 


Section 


BBPSAUNO  aTAT^ 


L.    I  Ch.  I      f 


1,  2,  5-11,  13-15, 

3,  4.  12 

12 

AU 

AU 

4 


All..- 

AU 

1,  subd.  1 

Part  relating  to  the  city 

of  New  York 

All 

AU 

AU 

2 

AU 

AU 

All 

AU 

1.3 

AU 

All 

All 

Part  relating  to  the  city 

of  New  York... 

AU 

AU 

1 


AU 

AU 

1.. 

All, 

AU 

AU 

2. 


1,  2;  pt  .prescribing  pref- 
erence of  causes  on  cal- 
endars   

AU 


AU 
AU 
AU 
AU 


AU 

1    pt.    relating   to   civil 

caiiseii 

1 

2 

AU 


1877  417 
1880   245 

1876  431 

1877  417 
1880  245 
1877  154 
1893  686 

1880  245 

1872  26 

1881  537 
1880  245 
1880  245 
1877  417 
1877  417 
1880  245 
1896  548 
1880  245 
1S77  417 
1C72  778 

1877  417 
1880  245 

1880  245 

1881  537 
1880  245 
1880  245 

1878  129 
1880  245 

1877  417 

1878  324 
1880  245 
1880  245 
1877  417 

1873  689 


1877  417 
1880  245 
1893  6r>6 
1C80  245 
i:80  245 
1893  686 
1877  417 

1877  417 
1886  593 
1874  127 
1880  245 


AU, 
AU, 
AU. 
AU, 
AU, 


1.. 
AU 
AU, 


1880  245 
1880  ^45 
1880  245 
18^)  245 
1880  245 

1879  101 

1880  245 
1880  245 


2 

2 

11 

1545 

ll47 

1 

It  47 
1 


note 


11 


1 

1547 
IT  47 

45 

45 

47 
1 
2 

1145 

1.  2  • 

M4o 
114/ 
1147 

1 

1547 

1148 

8  • 

lir48 

ll4« 

1  • 

1148 

1«48 

1146 

1         [221]* 


1147 

1149 

1 

2 

1140 

1 

M47 

1«47 
1148 
1 
1149 


OSO 


2 

2 

1«50 

1150 

1150 

1 

2 

llfiO 


CM2] 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hebebt 
Repeaubd 


I 


Ch. 


Sectloa 


1S74  267 
IS74  322 
1S74  437 
lHr4  456 
1874  469 
1874  470 

1874  471 

1S74  524 

1875  16 
1875  28 
1875  32 
1875  49 

1875  131 
1875  167 
1875  305 
1875  334 
1875  335 
1875  409 
1875  420 
1875  428 
1875  442 
1875  508 
1875  519 
1875  542 
1875  616 

1875  630 

1876  267 
1876  277 
1876  278 
1876  299 
1876  431 
1876  442 

1876  444 

1877  il 
1877  154 
1877  168 
1877  187 


1877  257 
1877  274 


1877  319 
1877  417 


All. 
AU. 
All. 
AU. 
All. 
All. 
AU. 

AU. 
AU. 
AU. 
AU. 
AU. 

AU. 

AU. 
AU. 
AU. 
All. 
All. 
AU, 
AU. 
All. 
All. 
AU. 
AU. 
All. 
AU. 
2.., 
All. 
AU. 
AU, 
AU, 
AU, 
AU, 
AU. 
AU. 
AU, 
AU, 


1877  206  AU, 


AU. 
AU. 


1877  285  All 


AU. 
All, 


Previous  Repeaub 


Section 


RBPEilLINO  STAT- 
UTES 


L.  I 


S 


AU. 
AU, 
AU. 
AU, 
All, 
All, 
1.. 
All, 
AU, 
AU. 
AU. 
AU. 
6.. 
All. 
All. 
AU, 
All, 
AU. 
AU, 
AU, 


AU... 
AU... 
AU... 
All... 
All... 
AU... 
AU... 
AU... 

2 

AU... 
All... 
AU... 
AU... 
AU... 
2,3.4, 


1880 
1877 
1S80 
1880 
1880 
1893 
1879 
1880 
1880 
1880 
1877 
1877 
1877 
1880 
1877 
1877 
1880 
1880 
1880 
1877 
1880 
1880 
1880 
1880 
1880 
1893 
1877 
1880 
1880 
1880 
1880 
1880 
1880 
1880 
1881 


49 
J  149 

1161 


1 

AU 

AU 

AU 

Part  relating  to  the  city 

of  New  York 

AU 


1882 
1880 
1881 
1880 


124 
245 
537 
245 


1881  637 
1880  245 


Part  relating  to  the  city 
of  New  York 

AU 

AU 

AU 

AU 

1,  subd.  42 

1,  subd,  46,  pt.  repealing 
L.  1872,  Ch.  438,  so  far 
i^  it  relates  to  clerks 
and  assistant  clerks  of 
district  courts  of  New 
Vork  city 

3,  ruIkI.  17 

»53 


1 

1153 

[227] 


1881  537  1 

1880  245  1153 

1879  311  1 

1880  245  1163 
1896  548  1 

1878  408  1    |:2281« 


1878  345  1 
1878  12$    1 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
IUpealed 


1877  456 

1878  30 
1878  33 


1878  126 
1878  129 
1878  166 
1878  175 


1878 
1878 
1878 
1878 
1879 
1879 
1879 
1879 
1879 
1879 
1879 
1879 
1879 
1879 
1879 
1880 
1880 
1880 
1880 
1880 
1880 
1880 
1880 
1881 
1881 
1881 
1881 

1881 
1882 
ISS2 
1883 
1883 


292 
298 
324 
408 
35 
101 
151 
211 
267 
305 
311 
316 
349 
389 
406 
36 
68 
231 
393 
423 
480 
487 
661 
25 
40 
211 
414 

654 
124 
340 
195 
205 


All 
All 
All 


All. 
AU. 
All. 
AU, 


1878  219  AU, 


AU. 

2.. 

AU 

AU. 

AU, 

AU. 

AU. 

AU. 

AU. 

AU. 

AU. 

AU. 

AU. 

AU. 

AU. 

AU. 

All. 

AU. 

AU. 

AU. 

AU. 

AU. 

5... 

AU. 

AU. 

AU. 

AU. 

AU. 
AU. 
AU. 
AU. 
AU. 


1883  426  AU, 


Previous  Repeals 


Section 


repealiko  stat- 

UTEH 


L.  I    Cli, 


AU 1893 

AU 1880 

2 1878 

Part  relating  to  the  city 

of  New  York 1881 

All 1880 

1 1879 

AU 1880 


note 


686  1 

245  2 

175  1 

537  I 

245  1  ^  54 

35  1 

245  1  «  54 


AU. 

AU. 

1.. 

2.. 

AU. 

2.. 

AU. 


1880 
1881 
1879 
1884 
1880 
1880 
1880 


245  1  *  54 

537  1 

211  1 

327  1 

245  2 

245  1  «  54 

245  I  «  54 


1.. 
AU 


1879 
1880 


257 
245 


AU 
1.. 
1.. 
AU, 


1893 
1888 
1881 
1880 


I22f] 


1 
2 


1 1879  349     1 


1 1880     58     1 


686  1 

555  1 

25  1 

245  2 


l2Jt] 
£2361 


AU 1896  548     1 

AU 1896  548     1 


AU 1893  686     1 


3.4 1889  472     1.2 

AU 1906  291     2 


AU 1893  686     1 


2,  4.  6,  7.  9-11,  13 1884     60     1-8 

2,  pt.  directing  tliat  sten- 

oKrapiier  appointed  by 

board  of  claims  shall  act 

as  deputy  clerk 1884  334    2 

3,5,16 1888  365     2-4 

12 1893  425     1 

AU 1897     36    4 


£241^ 
£3421 


SCHEDULE  OF  LAWS  KEPEALED. 


Statittbs  HAiebt 
Repealed 


Previous  Repeals 


Seel  Ion 


REPEALING  STAT^ 
UTE8 


I     L    I     Ch.l      ( 


18&4     60     All 


18ft4     S5 

1884  133 
1884  197 
1884  309 
1884  334 
1884  336 
1884  376 
1884  490 

1884  530 

1885  112 
1885  135 
1885  267 

1885  367 

1886  577 


1887  36 
1887  607 

1887  630 

1888  118 


1888  302 
1888  365 

1888  555 
1888  571 


1889  330 
1889  406 
1889  472 

1889  522 

1890  155 
1890  158 
1890  173 
1890  403 

1890  456 

1891  125 

1891  379 

1892  677 


All. 
All. 
All. 
1... 


All. 

2-5. 

Ail. 

All. 

11.. 

All. 

2,  3 

2... 


All .  .". 

6,  pt.  adding  ( 
24  to  L.  1885, 
Ch.  lvS3 

All 

All 


All 

1,  pt.  beein- 
ning  with 
words  *•  and 
tl^e  record  " 
to  end  of  sec- 
tion; 2 

All 

All 


AH, 
All, 


1889     68     AH 


2.3 
2.3 

All. 
All. 
Ail. 
All. 
2.3 
All. 
All. 


1,  pt.  directing  tiiat  tiie 
stenographer  appointed 
bv  saiil  comini8.sloners 
of  board  of  claims 'shall 
act  as  deputy  clerk.  . . . 

1 

6 

7 

8 

AU 

All. 

All 

All 


1884  334 
18SS  365 
1887  507 

1896  451 
1889  68 

1897  36 
1897  36 
1896  548 

1885  112 


Ail. 


AH 

19,   last     sen- 
tence  


2 

1 
1 
2 
2 
4 
4 
1 
1 


1 1801  379     1 


1893  686     1 


All 1893  686     1 


1 1S96  451      1 

All 1897     36     4 

All 1S93  686     1 


AU 1893  686     1 

1 1889     68     1 

Ail 1897     36     4 


1 1893  100  1 

AU 1893  686  1 

1 1890  403  1 

AU 1897  36  4 

2,  3 1895  544  2.  3 

2 1890  173  2 

Ail 1906  291  2 

AU 1897  36  4 

Ail 1893  686  1 


2,  3 1893  686  1 

AU 1897     36  4 

AU 1893  686  1 

5 1897  403  1 


See 
note 


« 


[246J 

[2471 
[248] 

[2491 

:35o; 

351 

:352: 


[^ 


C2W] 

« 

[2S6J 


[257]* 


[258] 


[260] 
(361) 


9S8 


SCHEDULE  OF  LAWS  REPEALED. 


Statutks  Hebxby 
Repealed 


1893  100  All 

i893  101   All 

1893  425   All 

1894  731   AU 

1895  544  2-4 

1896  451   All 

1896  548  All 

1897  403  1  pt.  amend- 

ing L.  1891, 
Ch.  125,  §  5. 

1897  622  All 

1898  124  AU 

1899  150  All 

1900  223  All 

1900  510  All 

1908  185  2,  3 

wxle  Civil  Procedure. .  27, 

95,  360;  part 
relating     to 
surrogate. . . . 

Code  Civil  Procedure.  .83, 
fourth  s  e  n- 
tence 

Code  Civil  Procedure.  Arti- 
cle headings 
of  Ch.  1,  1ft. 
2 


pREYioua  Repeals 


Section 


REFEALIKQ  8TAT- 
UTBS 

L.  I    Ch.|     I 


All 


1897     36    4 


3 1908  186     2 

AU 1897     36     4 


AU, 


1899  150     4 


8ee 
•  Dole 


im 


m 

[349 
SI 


P74] 


>■•  ••••••  I*  •  *• 


864 


NOTES  TO  SCHEDULE. 


NOTES  TO  SCHEDtriiSL 

[Prepared  by  Board  of  Statutory  Consolidation.] 

When  a  statute  has  been  specifically  repealed,  that  statute  and 
the  repealing  statute  are  given  without  an  exflanatory  note. 

Statutes  indicated  by  an  asterisk  *  in  the  column  **  See  note," 
liave  been  amended  so  as  to  read  as  follows  and  superseded  and 
repealed  by  the  amending  statutes  noted.  In  case  the  entire 
statute  has  been  repealed  by  being  amended  "  to  read  as  fol- 
lows," except  the  section  which  states  when  the  act  shall  take 
effect,  this  section  is  included  in  the  word  *'AI1 "  under  the 
heading  **  statutes  hereby  repealed  "  without  further  explanation. 

100.  R.  S.,  Pt.  3.  Ch.  1,  Tit.  4,  §§  1-22.  24-28,  35,  3(5,  40,  45. 
Sections  1-22,  24-28,  45  have  been  heretofore  repealed,  as  ap- 
pears in  the  schedule.  Sections  35,  30  are  covered  by  Code  Civ. 
Pro.  S  234,  and  Code  Crim.  Pro.  §  22.  Section  40  is  superseded 
by  CcM^e  Civ.  Pro.  §  27. 

101.  R.  S.,  Pt.  3,  Ch.  1,  Tit.  5,  §  20,  subd.  30.  Repealing 
statute,  L.  ia33,  Ch.  295,  S  3,  in  terms  repeals  subd.  20  of  said 
§  20.  In  fact  subdivision  30  was  Intended,  as  shown  by  context 
of  balance  of  repealing  statute. 

102.  R.  S.,  Pt.  3,  Ch.  1,  Tit.  5,  §  20,  subd.  38.  Repealing 
statute,  L.  1829.  Ch.  80.  §  2.  in  terms  repeals  S  21,  subd.  38.  In 
fact  I  20,  subd.  38,  was  intended,  as  sho\\Ti  by  context  of  bal- 
ance of  repealing  statute. 

104.  R.  S.,  Pt.  3.  Ch.  8,  Tit.  17,  §§  1-20.  31-34,  30-46.  All 
repealed,  as  appears  in  scliedule,  excerpt  §  32  which  provides  for 
"warrant  of  attachment  against  sheriffs  for  foilure  to  return 
warrant  for  collection  of  canal  tolls.  Canal  tolls  abolished. 
Obsolete. 

105.  R.  S.,  Pt.  4,  Ch.  2,  Tit.  8,  §  1.  Relates  to  fees  of 
justices  of  peace.  All  except  last  paragraph  superseded  by  L. 
1866,  Ch.  092.  The  last  paragraph  prohibiting  boards  of  super- 
visors from  allowing  accounts  in  favor  of  justices  of  the  peace 
for  any  warrant  or  any  complaint  for  an  assault  and  battery 
is  obsolete. 

106.  L.  1778,  Ch.  12,  S§  3,  4  6,  7,  1  Sess.  Section  3  obsolete. 
Court  of  probates  abolished.  Section  4,  Code  Civ.  Pro.  §  27, 
covers  the  provisions  of  this  section.  Section  7,  abrogated  by 
Code  Civ.  Pro.  §§  232,  3.55.     Section  6  temporary. 

107.  L.  1778,  Ch.  14,  1  Sess.  Abrogated  by  Code  Civ.  Pro. 
I  3307. 

108.'  L.  1779,  Ch.  19,  2  Sess.  Abrogated  by  provisions  of 
Code  Civ.  Pro.  §$  3307,  3323. 

109.  L.  1779,  Ch.  17.  3  Sess.  Abrogated  by  provisions  of 
Code  Civ.  Pro.  §§  3;i07,  3323. 

110.  li.  1780.  Ch.  56,  §  3.  Superseded  by  Code  Civ.  Pro. 
§  1072. 

111.  L.  1782,  Ch.  24,  5  Sess.  Directs  the  secretary  of  state 
to  deliver  certain  documents  to  the  court  of  probates.  Tem- 
porary and  o>»«olete. 

112.  L.  1782,  Ch.  1,  6  Sess.    Revolutionary  war  •»-'    Obsolete. 
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lis.     L.  1783,  Ch.  14,  G  Sess.     RevolulionsTy  war  set.    Obf» 
ete. 

114.  L.  1783,  Cb.  31,  G  Sess.  Relates  to  actiou^i  for  trespasi 
broup^lit  u^niiist  iiei*H«>u8  ocvupying  or  iujuriuj?  piopcrty  dnrioK 
the  Uevolutionary  wax.  A  part  of  statute  was  repealed  by 
L.  17;S7,  Cli.  71,  $  1,  10  Sess.     Obsolete. 

115.  L.  1783,  Ch.  41,  C  Sess.     Expired  by  limitation. 

117.  L.  1784,  Ch.  7.     Repealing  act.     Obsolete. 

118.  L.  1784,  Ch.  48.     Temporary  and  obsolete. 

119.  U  17vS4,  Ch.  50.     Revolutionary  war  act.     Obsolete. 

120.  L.  1784,  Ch.  12,  8  Se.ss.  Revolutionary  war  act  Obno- 
lete. 

121.  L.  178G,  Ch.  10.    Temporary  and  obsolete. 

122.  L.  1780,  Ch.  20,  8  1.     Revolutionary  war  act.    Obsolete. 

123.  L.  1787.  Ch.  5,  10  Sess.  Relates  to  essoin*  and  wnfj^r 
by  l:;w.  Code  Civ.  Pro.  §  33;50,  provides  that  there  shall  be  bat 
one  form  of  civil  action.     xVbrogated. 

124.  L.  1787,  Ch.  20,  \  7.  10  Sess.  Provides  a  pennltr  for 
malicious  arrest.  Code  Civ.  Pro.  {  8343,  snbd.  0.  makes  fah* 
arrest  a  personal  injury  and  an  action  for  a  personal  injQT7 
lies  at  common  law.     Abrogated. 

125.  L.  1787.  Ch.  71.     RepealiuFT  act.     Obsolete. 

126.  L.  1787,  Ch.  04.     Revolutionary   war  act.     Obsolete 

127.  L.  1788,  Ch.  41.     Revolutionary  war  act.     Obsolete. 

128.  L.  1788,  Ch.  73,  2  pt.  Repealing  act.     Obsolete. 

129.  L.  1701,  Ch.  8.  Section  1  is  a  reT>ealing  statute.  Seo 
tlon  2  is  superseded  by  Code  Civ.  Pro.  {  3:507. 

130.  L.  1702,  Ch.  28.     Superseded  by  Code  Civ.  Pro.  8  W7. 

131.  L.  170.5,  Ch.  1.     Temporary  and  olsolete. 

132.  I/.  1700,  Ch.  2.  Covered  by  provisions  of  Code  CIt. 
Pro.  j  44. 

133.  L.  1707,  Ch.  20,  {  20.     Repenlinp  statutes.     Obsolete. 

135.  L.  1708,  Ch.  52.  Covered  by  provisions  of  Code  Cir, 
Pro.  §  847. 

136.  L.  1708,  Ch.  08,  \  18.    Temporary  and  obsolete. 

137.  L.  1708,  Ch.  100.     Temporary  and  oVsoleto. 

138.  I..  1800,  Ch.  22.  Relates  to  circuit  court  and  sitHniB 
in  city  and  county  of  New  York.  Repealed  »o  far  as  relatrt  tt» 
the  city  of  New  York  as  appears  in  schedule     Balance  o))soletP. 

139.  L.  1801,  Ch.  17(».  All  repealed  except  \  10  as  appear* 
in  schedule.  This  section  confirms  certain  partitions  ox  land 
made  prior  to  April  7,  ISOl.     Obsolete. 

140.  L.  180.^  Ch.  2.  Relates  to  terms  of  the  supreme  ooorr 
of  jiMlicature.     Obsolete. 

141.  li.  18f).3,  Ch.  5r>,  §  2.     Repeallnr  statute.     Obsolete. 

142.  L.  180.5,  Ch.  135,  %%  4,  20.  Section  4  is  a  repealing 
statute.     Section  20  is  repealed  as  appears  in  schedule. 

143.  L.  1S(\S,  ch.  o.     Temporary  and  obsolete. 

144.  L.  1810,  Ch.  103,  §§  14,  35.  Section  14  Is  a  repealiajr 
statute.    Obsolete.     Section  35  is  repealed. aa  appears  in  sth'edLlo. 

145.  L.  1813,  Ch.  203.  §§  25,  §4,  50.  Sections  25  and  24 
are  repealed  as  appears  In  schedule*  Section  50  is  covered  by 
provisions  of  Code  Civ.  Pro.  J  1211. 

146.  L.  1814,  Ch.  141.  Covered  by  pravislona  of  Code  Cir. 
Pro.  n  1300,  1.301. 

147.  L.  1814,  Ch,  102,  S  1«  Relates  to  the  conrt  of  ehancoT 
which  was  iibolished  by  the  Constitution  of  1SI6.    Obaoleta. 


XOTES  TO  SCIiKDULE. 

148.  L.  1S14,  Ch.  1D3.  Covered  by  provisiona  of  Code  Civ. 
I*ro.  «  2r>(). 

150.  L.  1817,  Ch.  90.  Courts  of  common  pleas  and  general 
sessions  abolished.     Obsolete. 

151.  L.  1S1«,  Ch.  (>U  S§  1,  3.  4.     ObHolote. 

153.  L.  1810,  (Ml.  178.     Kxpirod  by  limitation. 

154.  L.  1821.  Ch.  38.     Repeals  L.  1818,  Cli.  259.  {  8. 

165.  I^.  1R21,  Ch.  20.^,  I  ^.  l»rovide.s  for  euforcemeut  of  the 
penalties  provided  for  iu  certain  aotH  which  have  been  repealed 
or  supenteded  by  subsequent  legislation,  making  statute  cit^d 
obsolete  and  inoperative. 

166.  Lf.  1822,  Ch.  114.  Relates  to  terms  of  courts  which  i;o 
loneer  exist,  as  constitnted  In  1822.     Obsolete. 

157.  L.  1822,  Ch.  247.  Relates  to  court  for  trial  of  im- 
peachment and  correction  of  errors,  which  no  longer 'exists.  Ob- 
solete. 

158.  L.  1823,  Ch.  54,  $  1.  Relates  to  court  for  trial  of  im- 
peachments and  correction  of  errors,  which  has  been  abolished. 
Obsolete. 

159.  L.  1824,  Ch.  81.  Statute  cited  relates  to  supplying  clerk 
of  court  of  common  plea«  with  reports  of  the  supreme  court  of 
judicature.    Obsolete. 

160.  L.  182.5,  Ch.  4.  Relates  to  court  for  trial  of  impenrh- 
xnents  and  correction  of  errors,  which  court  is  abolished.  Ob.so- 
lete. 

161.  L.  1828.  Ch.  134.  Abrogated  and  superseded  by  Code 
Civ.  Pro.  §  2498. 

162.  L.  1828,  Ch.  20  (2d  meeting).  §  15,  IFTF  8,  37-14.  48-50, 
52-55.  All  repealed  except  paragraphs  37,  42,  which  added  cer- 
tain sections  to  the  Revised  Statutes,  which  added  sections  have 
been  since  repealed. 

163.  h.  1828,  (^h.  21  (2d  meeting),  §  1.  The  paragraphs  of 
this  statute  recommended  for  repeal  are  naragraphs  which  thoui- 
«elve«  repeal  other  statutes  included  in  tuis  schedule.     Obsolete. 

164.  L.  1829.  Ch.  108.  Refers  to  court  for  the  trijil  of  ini- 
peachments  ana  correction  of  errors,  which  is  abolished.  Ob- 
solete. 

166.  L.  1829,  Ch.  225.  Refers  to  section  of  the  Revised  Stat- 
utes which  has  been  repealed.     Obsolete. 

166.  L.  1820,  Ch.  252.  Covered  by  Code  Civ.  Pro.  %  449  and 
by  Executive  Law,  |  52. 

168.  L.  1830.  Ch.  5,  §  3.     Repealing  statute.     Obsolete. 

169.  L.  1830,  Ch.  12.  Relates  to  the  court  of  chancery  which 
wa«  abolished  by  the  Constitution  of  184(5. 

170.  L.  1830,  Ch.  28.  Covered  by  Code  Civ.  Pro.  {  1247. 
Section  2  temporary  and  obsolete. 

171.  L.  laiO,  Ch.  lO.'S,  §  2.     Repealing  statute.    Obsolete. 
178.   L.  1830,  Ch.  238.     Revolutionary  war  act.     01>soletc. 

173.  L.  1830,  Ch.  J520,   M  14-23.  30-.38,  40-50,  .52-^57,  03.  64, 
68.     Repealed  as  appears  in  schedule,  except  so  much  of  8  10 
a»  added   a    §   69  to   R.    t*.,    Pt,   2,    Ch.   6.    Tit.    1,   and    §    68. 
Former  superseded  bj*  Code  Civ  Pro.  §  2611,  latter  states  when* 
act  shall  take  effect. 

174.  L.  1831,  Ch.  16.  Establishes  office  of  vice-chancellor. 
Court  of  chancerv  abolished  in  184<J.     Obsolete. 

175.  L.  1832.  Ch.  210.     Obsolete. 

176.  L.  1832,  Ch.  308.  Terms  of  court  for  the  correction  of 
«rron.     Obsolete. 
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177.  L,  1834,  Ch.  1.  Relates  to  office  of  vice-chancellor  of 
court  of  chancery.     Obsolete. 

178.  L.  1834,  Ch.  109.  Relates  to  terms  of  the  court  for 
the  correction  of  errors,  which  court  is  abolished. 

179.  L.  1836,  Ch.  30.  Relates  to  the  court  of  chancery  which 
was  abolished  by  Constitution  of  1846. 

180.  L.  1837,  Ch.  4.S0,  §§  2,  3.  Sections  2  and  3  are  supei^ 
seded  by  Code  Civ.  Pro.  §  828. 

181.  Li.  1837,  Ch.  4G5.  Section  1  repealed  as  appears  in 
schedule.     Section  2  is  a  validating  statute.     Obsolete. 

182.  L.  18:^8,  Ch.  266.  Relates  to  riKhts  of  redemption  ex- 
isting under  L.  1837,  Ch.  410,  which  act  was  repealed  by  5  S> 
of  the  act  examined  from  and  after  November  1,  1838.    Obsolete. 

183.  L.  1839,  Ch.  101.  Repealed,  as  appears  in  schedule,  «o 
far  as  it  relates  to  the  city  of  New  York.  Relates  to  court  ai 
chancery.     Obsolete. 

184.  L.  1839,  Ch.  211.  Appointment  of  a  vice-chanoeUM- 
of  court  of  chancery.  Said  court  abolished  by  Constitution  of 
1846   Art.  14    S  5. 

18*5.  Jj.  1^9,  Ch.  307.  Relates  to  court  of  chancery  which 
was  abolished  by  the  Constitution  of  1846,  Art.  14,  i  5.  Ob- 
solete 

187.  L.  1840,  Ch.  38.  Refers  to  court  of  chancery  which 
was  abolished  by  the  Constitytion  of  1846,  Art.  14,  f  5.  Ob- 
solete. 

188.  L.  1840,  Ch.  41.  §  3  pt.     Repealing  statute. 

189.  L.  1840,  Ch.  2:^,  §§  2,  3.  Section  2  is  repealed  as  ap- 
poars  in  schedule.     Section  3  states  when  act  shall  take  effect. 

190.  L.  184(),  Ch.  314.  Relates  to  officers  and  terms  of  the 
court  of  chancery,  which  was  abolished  by  Constitution  of  1S4<L 
Art.  14,  §  5. 

191.  L.  1840,  Ch.  320.  Relates  to  the  court  for  the  correc- 
tion of  errors  which  was  abolished  by  the  Constitution  of  1846, 
Art.  6,  I  25.     Obsolete. 

192.  L.  1841,  Ch.  237.  Section  1  relates  to  fees  for  soliciiorR. 
Obsolete.  Section  2  is  a  repealing  statute.  Section  ^  pre»crn>es 
fees  of  sergeant-at-arms  of  the  late  court  of  chancery.     Obsolete. 

193.  L..  1842.  Ch.  202.  Section  1  relates  to  compenHati:>n 
of  sergeant-at-arms  of  the  court  of  chancery  and  criers  of  the 
supreme  court.  The  office  of  sergeant-at-arms  was  abolished  with 
said  court  by  the  Constitution  of  184(»,  Art.  14,  §  5.  Salary  of 
criers  of  supreme  court  provided  for  in  Code  Civ.  Pro.  §  91  and 
by  L.  1892,  (^1.  (kSfJ,  §  230,  subd.  4,  as  amended  by  L.  X8aW. 
Ch.  439.     Section  2  is  a  repealing  statute. 

194.  L.  1842,  Ch.  ;^09.  Relates  to  the  register,  as.«4stant 
register  and  clerks  in  chancery,  which  were  abolished  with  the 
court  of  chancery  by  the  Constitution  of  1846.  The  clerks  of 
the  supreme  court  referred  to  in  this  act  were  the  clerks  of  the  old 
supreme  court  located  at  New  York,  Albany.  I'tica  and  Geneva. 
The  statute  became  obsolete  and  inoperative  on  the  goin^r  into 
effect  of  the  Constitution  of  1846. 

195.  L.  1842.  Ch.  .324.  Corrects  "clerical  errors"  in  a  stat- 
ute which  has  since  been  repealed.     Obsolete. 

196.  I..  1844,  Ch.  341.  Register,  assistant  register,  and 
clerks  of  court  of  chancery  abolished  with  the  court  of  chancery 
by  the  Constitution  of  1846.  Clerks  of  the  supreme  court  men- 
tioned in  statute  examined  were  the  clerks  of  the  old  supreme 
court  located  at  New  York,  Albany,  Utica  and  Geneva.    Statute 
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became  obsolete  nnd  iuoperative  on  the  goin^:  into  effect  of  the 
Constitution  of  184G. 

197.  L.  1845,  Ch.  235.  Relates  to  the  court  of  common  pleas 
which  was  abolished  by  the  Constitution  of  184G,  Art.  14,  $  15. 

198.  L.  1847,  Ch.  390,  |§  2-4.  Sections  2,  3  are  repealed  as 
appears  in  schedule.     Section  4  states  when  act  takes  .effect. 

199.  L.  1847,  Ch.  391.  Section  1  repealed  by  construction  as 
appears  in  schedule,  balance  superseded  and  included  in  New 
York  city  consolidation  act,  L.  1882,  Ch.  410,  |§  1119-1122. 

200.  L.  1847,  Ch.  410.  Sections  1^  which  are  repealed  as 
appears  in  schedule  comprise  the  entire  statute. 

601.  L.  1848,  Ch.  32.  Superseded  by  New  York  city  consoli- 
dation act,  L.  1882,  Ch.  410,  J8  1119-1122. 

202.  L.  la'^,  Ch.  421.  Enrolling  decrees  of  late  court  of 
chancery.     Court  abolished  by  Constitution  of  1846,  Art.  14,  §  5. 

203.  L.  1854,  Ch.  135.     Temporary. 

204.  L.  18.^»5,  Ch.  10.     Covered   by  Code  Civ.   Pro.   |   27. 
^  206.  L.  1855,  Ch.  202.     Obsolete. 

206.  L.  1855,  Ch.  471,  S§  4,  5.  Section  4  has  been  repealed 
as  appears  in  schedule.  Section  5  states  when  act  shall  take 
effect. 

.  207.  L.  1860,  Ch.  202.  Repealed  in  part  by  L.  1877,  Ch.  417, 
8  1,  Jl"  34.  The  entire  subject  of  admission  of  attorneys  to  the 
practice  of  law  is  covered  in  Judiciary  Law,  Article  15. 

208.  L.  1862,  Ch.  400.  Amendatory  of  the  Code  of  Procedure 
of  1848-9,  which  is  repealed.     Obsolete. 

209.  L.  1862,  Ch.  485.  Section  1  repealed  as  appears  in 
schedule.  Section  2  repeals  and  section  3  states  when  act  takes 
effect. 

210.  L.  1863,  Ch.  362,  |S  1-9.  -  Repealed  except  §  3  which 
continues  certain  repealed  provisions  of  Revised  Statutes. 

211.  L.  18('»3,  Ch.  392.  Sections  1,  .%  4  are  repealed  as  ap- 
pears in  schedule.     Section  2  is  a  repealing  statute. 

212.  L.  18(54,  Ch.  71.  Sections  1-11  repealed  as  appears 
in  schedule.     Balance  covered  by  Code  Civ.  Pro.  §  2720.  subd.  2. 

213.  U  1864^  Ch.  280.  §  5.  Repeals  part  of  Revised  Statutes 
contained  in  this  schedule. 

214.  Lr.  1865,  Ch.  336.  Relates  to  the  "  tribunal  of  concilia- 
tfoii."     Obsolete. 

215.  L.  1866,  Ch.  692,  S$  1,  2,  6,  7,  9-11.  All  repealed  except 
§  11  as  appears  in  schedule.     Section  11  is  a  repealing  statute. 

216.  L.  1866,  Ch.  824.  .  Sections  are  all  repealed  except 
SI  2  and  9  as  appears  in  .schedule.  As  enacted  this  statute 
contained  neither  of  the  section  numbers. 

217.  Lf.  1868,  Ch.  869.  Statute  cited  authorizes  attorney- 
freneral  to  institute  actions  on  certain  canal  contracts  made  in 
December.  1866.     Obsolete. 

218.  U  1869.  Ch.  820,  ft  1  pt.  Repealcni  as  appears  in 
schedule.     Balance  covered  by  Code  Civ.  Pro.   §§  3323,  .3324. 

219.  L.  1870,  Ch.  151,  §§  1-3,  5,  6.  Sections  1-3.  5  repealed 
as  appears  in  schedule.     Section  6  is  when  to  take  effect. 

220.  Ij.  1870,  Ch.  550,  $  1.     Repealing  statute. 

221.  L.  1873,  Ch.  9.  Cali'udar  of  commission  of  appcp's 
which  expired  by  limitation.  Section  2  amended  by  L.  1873, 
Ch.  ."89.   "  so  as  to  read  as  follows." 

222.  L.  1873,  Ch.  589.  Relates  to  the  old  commission  of 
appeals.     Obsolete. 
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234.  h.  1876,  Ob.  444.  Sections  2-4  amended  ""to  lesd  m 
follows  *'  and  thus  repealed  by  implication  an  4ippc«n  in  tb* 
schedule,  Sectiou  1  establishes  a  state  board  of  audit  whick  wa& 
abolished  by  L.  1883,  Ch.  205,  |  12.  Sectiou  5  )»  wbeb  to  take 
effect.     Entire  act  superseded  by  L.  1888,  Ch,  SlKl 

224a.-  L.  1877,  Ch.  11.  Consolidated  lu  Code  CU.  Pro.  |  W/L 
See  note  1. 

22^.  I>.  1877,  Ch.  154.  Section  1  amended  **to  read  at 
rollows  *'  by  Lr.  188:^  Ch.  124,  |  1.  Section  ^  statea  when  »ei 
talves  effect. 

226.  L.  1877,  Ch.  187.  In  terms  L.  1881,  Ch.  5.37,  f^p<«U 
L.  1877,  Ch.  167,  but  gives  the  title  of  Ch.  187  and  date  ot 
passage  of  same.     Chapter  157  relates  to  town  of  Little  Pallii. 

227.  L.  1877,  Ch.  257.  Provides  that  the  minutes  of  tl.e 
common  council  of  the  Hty  of  Buffalo  shall  be  received  as  prim* 
facie  evidence  of  such  proceedings.  Superseded  by  Code  O^. 
Pro.  §  Wl. 

228.  L,.  1877,  Ch.  417.     General  repealing  act, 

229.  L.  1878,  Ch.  IGU.  Repealing  statute  and  the  repeal  has 
been  noted  in  schedule. 

230.  U  1878,  Ch,  408.  Amends  L.  1877,  Ch.  417,  §  1.  para- 
graph 42,  in  effect  adding  another  rei>eal  to  said  paragraph. 
Obsolete. 

231.  L.  1879,  Ch.  151.     Covered  by  Code  Civ.  Pro.  %  8481 

232.  L.  1879,  Ch.  211.  Superseded  by  Code  CIy.  Pro.  |  Wl 
as  amended  by  L.  18H  Ch.  208. 

283.  L.  1879,  Ch.  805.  Affects  L.  184«,  Ch.  376.  §  1.  whlcb 
was  repealed  by  D.  1880,  Ch.  245,  §  1.  Covered  by  Code  Civ. 
Pro.  I  3027. 

284.  L.  1879,  Ch.  811.  U  1877.  Ch.  285,  affected  by  this  act 
^  repealed  by  Lr.  1880,  Ch.  245,  §  1,  H  53,  Covered  by  Code  Ci^. 
^             Pro.  J  24^5. 

235.  L.  1879,  Ch.  316.  Amends  L.  1853,  Ch.  238,  which 
was  rr  pealed  by  L.  1880,  Ch.  245.  §  1.  If  30.  Covered  by  Cede 
Civ.  Pro.  §§  1800.  18(J7,  and  repealed  by  implication.  See  Hor- 
ton  V.  Cantwell,  108  N.  Y.  255,  and  Anderson  v.  Anderson,  112 
N    Y    104 

'236.  r/.  1879,  Ch.  389.  Superseded  by  Code  Civ.  Pro.  $|  744, 
747,  748,  25;?().  25;37,  2758.  21(51,  2708. 

237.  L.  1880,  Ch.  393.  Consolidated  in  Code  Oiv.  Pro. 
S   14(Ua. 

238.  L.  1880,  Ch.  423.     Consolidated  in  Code  Civ.  Pro.  |  286. 
289.    L.  1880,  Ch.  561,  f  5.     Consolidated  in  Code  Civ.  Pre. 

§  801a. 

240.  L.  1881,  Ch.  25.  Became  obsolete  March  V,  1882,  by 
its   terms. 

241.  L.  laSl,  Ch.  211.  Relates  to  the  state  board  of  audit 
Superseded  by  Ta  1883,  Ch.  205,  which  established  the  board  ot 
claims  and  abolished  the  board  of  audit. 

242.  L.  1881,  Ch.  654.  Covered  by  Code  Civ.  Pro.  $|  812, 
813 

243.  L.  1882,  Ch.  840.  Consolidated  In  Code  Civ.  Pfo. 
§  961a. 

244.  L.  1883,  Ch.  195.  Consolidated  in  Code  Civ.  Pro. 
I  061b. 

245  I..  188,^  Ch.  426.  Superseded  by  L.  1001,  Ch.  6^12, 
section  1()  of  which  repeals  acts  inconsistent  with  the  Imlanw 
thereof. 

9iM 


1 


NOTES  xo  iyCUKDVLE, 

246.  L.  ISSri,  Clj.  309,  s  1.  Consolidated  in  Code  Civ.  Pro. 
f  a'lSl,  subd.  12.' 

247.  L.  1884,  Ch.  330,  §§  2-5.  Tiiis  statute  is  a  general 
statute  relating  to  appraisal  of  eaiial  claims.  Section  1  ba» 
b*  en  recomnicuded  for  repeal  in  the  Canal  Law  as  having  been 
superseded  by  §  80  of  the  Canal  Law  which  treats  of  appropria- 
tions fecneraity  by  tlie  state  for  canal  purposes.  The  second  se^*- 
tion  18  reco!nmended  for  repeal  as  having  been  superseded  by 
§  2G4  of  the  Code  of  Civil  Procedure  relating  to  the  jurisdic- 
tion of  the  Court  of  Claims.  This  jurisdiction  extends  to  private 
claims,  Section  2GA  of  the  Code  prior  to  1VM)8  expressly  con- 
tafnetl  the  words  **  appropriations  of  land."  This  expression  was 
omitted  when  the  section  was  amended  in  11)08,  but  the  lan- 
ffuase  contained  In  the  VM'H  amendment  is  broad  enon^h  to 
cover  private  claims  for  appropriations.  Section  3  is  consoli- 
dated in  §  274  of  the  Code  of  Civil  Procedure.  See  note  §  o7a. 
Section  4  repeals  inconsistent  legislation.  Section  5  is  when  to 
take*  effect. 

248.  L.  1884,  Ch.  376.  Consolidated  in  Code  Civ.  Pro. 
§   MUc. 

249.  L.  1884,  Ch.  530,  §  11.  Repealing  statute  and  the  re- 
peal hag  been  noted. 

250.  L.   1885,   Ch.   112.     Repori!irg  .statute. 

251.  L.  188.1,  Ch.  1.S5,  8§  2.  3.  Section  2  is  covered  by  Code 
Civ.  Pro.  §  983.     Section  3  is  when  to  take  efifect. 

253.    L.  K^a  Ch.  2::7.  §  2.     Cbso^i'te. 

253.  L.  IHHil  Ch.  577,  §  0  pt.  The  part  of  §  6  which  adds 
§  24  to  L.  1&S5,  Ch.  183,  is  covered  by  Code  Civ.  Pro.  §  791, 
subd.  1,  as  amended  by  L.  1898,  Ch.  13G,  and  L.  IIKXJ,  Ch.  51. 

254.  L.  1887,  Ch.  .'?G.  Obsolete,  except  §  4,  which  is  covered 
by  (ode  Civ.  Pro.  S  933. 

255.  L.  1888,  Ch.  118,  §§  1  pt.  2.  Covered  by  Code  Civ. 
Pro.  I  S33. 

258.  L.  1888,  Ch.  555.  Consolidated  in  Code  Civ.  Pro. 
§  mid. 

257.  L.  J889,  Ch.  406,  §§  2.  3.  Section  2  was  "amended 
to  read  as  follows  "  by  L.  1890,  Ch.  173,  §  2,  and  as  so  amended 
superseded  by  Code  Civ.  Pro.  §  2713.  Section  3  is  when  act 
t  flic  OS    (^froct 

258.  L.  *1890,  Ch.  158.  Consolidated  in  Code  Civ.  Pro. 
§   lK51e. 

260.  L.  1801,  Ch.  379.  Superseded  by  Code  Civ.  Pro. 
§§  26(5,  280. 

261.  L.  189^  Ch.  677,  §  19  pt.  Last  sentence  consolidat<  d 
in  Code  Civ.  Pro.  §  931b. 

262.  L.  1893,  Ch.  100.  Amends  L.  1847,  Ch.  80,  §  1,  -so 
as  to  read  as  follows."  L.  1S47,  Ch.  80  was  rep.MleJ  by  L.  1S9  >. 
Ch.  686.  The  amendatory  act  was  not  expressly  repeale^l  but 
is  superseded  by  Code  Civ.  Pro.  §  2719,  as  amended  by  L.  1893, 
Ch.   f>S6. 

263.  L.  1893,  Ch.  101.  Consolidated  in  Code  Civ.  Pro. 
§   841a. 

264.  L.  1894,  Ch.  731.  Consolidated  in  Code  Civ.  Pro. 
§  2705. 

265.  L.  1895.  Ch.  544.  §§  2-1.  Section  2  consolidated  in  Code 
Civ.  Pro.  §  33()6a.  Section  3  was  amended  *'  so  as  to  read  as 
ifullows."     Section  4  is  when   act  tjikes  effect. 

266.  I^.   18IK5,   Ch.   548.     (General   repealing   statute. 
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267.    L.   1897,  Ch.  403,   §  1  pt.    Consoiidated  in  Ckxle  av. 
1887,    Ch.    622.    Ck>n8oUdated    in    Code    Ci?.  Pnk 


Pro.  J  941a. 
268.    L. 


I  961f. 

269.  L.  1899,  Oh.  150.  Sections  1-3  consolidated  in  Code  Cir. 
Pro.  S  3331a.     Section  4  is  a  repealing  section. 

270.  L.  1900,  Ch.  223.  ConsoUdated  in  Code  CIt.  Pro. 
S  2408a. 

271.  L.  1900,  Ch.  510.  Consolidated  in  Code  Civ.  Pro. 
S  2481,  subd.  12. 

272.  L.  1908,  Ch.  185,  §§  2,  3.  Consolidated  in  Code  Gr. 
Pro.  J  2509,  subd.  7. 

278.  Code  Civil  Procedure  §8  27  pt.,  95  pt,  360  pt.  Sec- 
tion 27,  part  relating  to  surrogate  has  been  inserted  in  |  250?. 
Section  95,  part  relating  to  surrogate  has  been  inserted  in  §  ^VL 
Section  360,  part  relating  to  surrogate  has  been  made  fi  1323a. 

274.  Code  Civil  Procedure  J  83  pt.  The  fourth  sentence  of 
Code  Civ.  Pro.  is  made  §  1323a.  The  remainder  of  |  83  is  in 
Judiciary  Law,  §§  14,  24,  295-297,  301. 

275.  Code  Civil  Procedure,  article  headings  of  Ch.  1.  Tit.  2. 
This  title  formerly  embraced  three  articles,  including  |§  4fi-0!l. 
Of  these  sections  the  ones  remaining  in  the  Code  are  If  52. 
53,  55,  60  pt.,  65,  83  pt.,  and  95  pt.  It  has  been  thought  best 
to  remove  the  article  headings  and  let  the  title  stand  without  i 
division  into  articles. 


HOTES  TO  AMENDMENTS  TO  CODE  OP  CIVIL  FBO- 

CE^UKE. 

JViade  by  L.  1909.  Ch.  65. 

[Prepared  Ly   Board  of  Statutory  Consolidation.] 

1.  §  350.  Ibis  section  is  inserted  in  the  Code  of  Civil  Pro- 
cedure because  u  ieiutea  to  tUe  powers  of  county  judtpes  and 
provisions  or  a  SiUiuur  nature  are  now  in  this  titie  of  tne  Code. 
I'oriuer  |  boii  oi  uie  Uoue  is  recommended  for  repeal  in  tiie 
Judiciary  Law  and  v>ounty  l^aw. 

3.  $  ^la.  '1  bis  t  section  is  consolidated  in  the  Code  of  Civil 
Procedure,  since  it  aeais  entirely  with  practice  and  has  no  place 
in  the  Partnership  i^aw.  L.  l»80i  Ch.  5(51,  §|  1-4,  were  incor- 
porated in  and  repealed  by  the  Partnership  Law  enacted  in  1897. 
When  Li.  1880,  Ch.  5t>l,  was  incorporated  in  the  Partnership  Law 
the  section  consolidated  in  the  text  was  left  unrepealed  in  the 
session  laws  probably  because  it  contained  practice  matter.  It 
is  now  placed  in  tlie  Code  of  Civil  Procedure  with  a  proper  refer- 
ence to  $$  20  and  ^i  of  the  I'artnership  L<aw*wiiere  the  re- 
mainder ot  the  statute  is  to  be  found. 

4.  §  841a.  The  provision  inserted  in  the  text  is  matter  relat- 
ing to  practice  which  is  now  found  in  the  session  law^s.  'Ihe  pro- 
vision relates  to  evidence  and  has  been  placed  under  that  head  in 
the  Code  of  Civil  Procedure  under  the  article  relating  to  the 
competency  of  witnesses.  It  is  made  a  new  section  at  the  end 
of  Art.  1,  Tit  1,  Ch.  9. 

5.  S  931a.  This  section  consists  of  the  last  sentence  of  Code 
CivU  Procedure,  §  432,  subd.  2.  The  portion  of  §  432,  subd.  2, 
which  relates  to  the  method  of  designating,  by  a  foreign  corpo- 
ration, a  person  upon  whom  to  serve  a  summons  has  been  trans- 
ferred to  the  General  Corporation  Law,  and  the  portion  of  said 
subdivision  here  consolidated  is  an  evidence  provision  and  should 
be  with  similar  provisions  in  the  Code  of  Civil  Procedure.  There 
were  provisions  relating  to  the  designation  by  a  foreign  corpora- 
tion of  a  person  upon  whom  to  make  service,  both  in  the  Code  of 
Civil  Procedure  (§  432)  and  in  the  General  Corporation  Law 
(S  IG).  These  provisions  were  not  entirely  harmonious  and  ii* 
the  text  by  the  insertion  of  the  new  section  in  the  Code  of  Civi" 
Procedure,  to  wit:  Section  931a,  and  bv  amending  §  432  of 
the  Code  of  Civil  Procedure  these  provisions  have  been  har- 
monized. The  substantive  matter  in  both  §§  432  and  10  relating 
to  the  actual  designation  of  a  person  upon  whom  to  make  service 
has  been  consolidated  in  the  General  Corporation  Law  (§  10), 
while  the  practice  provisions  relating  to  the  service  of  papers  upon 
a  foreign  corporation  have  been  brought  together  in  the  Code  of 
Civil  Procedure.  The  General  Corporation  Law  (§  10)  provides 
that  the  person  designated  must  have  an  ofBce  or  place  of  business 
at  the  place  where  such  corporation  had  its  principal  place  of 
business  within  the  state,  while  the  Code  or  Civil  Procedure 
(f  432,  subd.  2)  provides  that  the  designation  **  must  specify  a 
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place  within  the  state  as  the  office  or  residence  of  the  penoa 
designated,'*  and  does  not  require  that  the  place  should  he  the 
same  as  the  location  of  the  pnncipal  place  of  business  of  the  <w»' 
poration.  The  Code  of  Civil  I'roeedure  (§  4ti2,  sul>d.  2)  pro- 
vides that  a  person  designated  may  from  time  to  time  **  cbADfie 
the  place  specified  as  his  office  or  residence  to  some  other  pUce 
within  the  state  by  a  writing  executed  by  him  and  filed  in  like 
manner,"  while  the  General  Corporation  Law  (§  101  proridw 
that  if  the  person  designated  "  removes  from  the  place  where  the 
corporation  has  its  principal  place  of  business  within  the  stale" 
and  the  corporation  does  not  within  thirty  days  after  such  re- 
moval designate  another  person  upon  whom  process  may  be  wrvptl 
within  the  state  the  secretary  of  state  may  revoke  the  authority 
of  the  corporation  to  do  business  within  the  state  and  prrK?«? 
may  be  served  upon  the  secretary  of  state.  The  General  C'>rp(>- 
ration  I^aw  (§  1(5)  provides  for  a  case  where  a  perfion  designated 
dies  or  removes  from  the  place  where  the  corporation  hnn  its 
principal  place  of  business  within  the  state,  wh'le  the  CMe 
(§  482,  subd.  3)  provides  for  a  case  where  ihe  designation  "fa 
not  in  force."  While  f  432  of  the  Code  was  amended  as  late 
OS  1903  by  Ch.  311,  and  §  IC  of  the  General  Corporation  Law 
was  amended  only  as  late  as  1895  by  Ch.  672,  the  provi-slons  of 
the  General  Corporation  Law  have  been  followed  in  the  eons">ll- 
datlon  rather  than  ihone  of  the  Code  as  the  later  expression  of  the 
Legislature,  since  the  amendment  of  the  Code  in  1903  related 
to  other  matters  in  the  section  and  did  not  affect  the  oripinil 
provisions  relating  to  the  designation  of  the  person  upon  when 
service  might  "be  made  for  k  foreign  corporation.  All  of  the 
substantive  provisions  relating  to  the  manner  of  deslgnatiDfr  • 
person  upon  whom  service  mrty  be  made  on  behalf  of  a  foreien 
corporation  have  been  consolidated  in  f  10  of  the  General  Ce^ 
poration  Law  and  the  whole  subject  made  eonaietent.  While 
^  10  of  the  General  Corporation  Law  provides  for  serviee  in  niie 
the  designated  person  dies  or  removes  from  the  place  wher«  the 
corpr)ration  has  its  principal  place  of  business,  the  langnage  <rf 
aubd.  3  of  9  432  of  the  Code  of  Civil  Proeedare  baa  been  pre- 
served as  broader  in  its  application,  covering  any  caae  wher»  the 
designation  **  is  not  in  force.'*  The  General  Corporation  Law 
provides  for  servif'e  in  a  case  where  the  person  designated  dk»» 
or  removps  from  the  place  whore  the  corporation  had  Its  prtacipil 
place  of  business  within  the  state  and  this  provision  has  been 
incorporated  as  sulid.  4  of  §  432  of  the  Code  of  Civil  Prooednre 
so  that  the  section  may  provide  for  a  complete  scheme  for  penrlw 
npon  a  fon'ign  <*orporatlon, 

6.  8  931b.  It  seems  incongruous  to  retain  this  provision  as  a 
pjirt  of  a  spction  in  the  General  Construction  IjHw  relating  to 
what  shall  constitute  a  quorum  or  majority  of  a  public  board  or 
body  and  the  provision  in  the  text  ban  been  placed  therefore  with 
these  provisions  of  the  Code  of  Civil  Procedure  relating  to  doett* 
montary  evidence  and  presumptive  evidence  of  written  instru- 
ments. 

7.  S  9^na.  This  section  consists  of  a  nart  of  L.  1891.  Ch.  125. 
9  5.  The  reninindor  of  L.  1891,  Ch.  125  providing  for  the  pnW«- 
cation  of  the  Colonial  Statutes  by  the  former  commls«oiier«  <rf 
statutory  r'> vision  has  been  treated  as  special  and  not  renealfd. 
It  seems  th*^t  fhc  nrovision  consolidated  in  ft  Wla  is  sufflciently 
imnortant  to  b"  included  in  the  Code  with  oth^r  similar  matter. 

8.  i  901a.  This  statute  is  provided  for  in  Penal  Code,  |  ift 
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an  to  crimiual  proceedings  and  is  inserted  here  to  take  care  of  its 
application  tu  civil  matters. 

9.  I  IXilb.  This  statute  consists  of  two  sections,  one  of  which 
appears  in  the  text  and  the  other  of  which  provides  when  the  act 
shall  take  effect«  The  word  **  criminal  "  is  not  necessary,  as  the 
rules  of  evidence  in  civil  cases  are  applicable  to  criminal  cases 
except  as  otherwise  provided  in  the  Code  of  Criminal  Procedure 
(Code  of  Criminal  Procedure,  §  892). 

10.  I  9Gle.  This  section  is  a  consolidation  of  L.  18^,  Ch.  876, 
II  1,  2.  It  is  the  whole  of  the  statute  and  the  only  chause 
made  is  the  change  of  the  word  "  act "  to  '*  section."  The 
statute  relates  to  the  subject  of  evidence  which  is  treated  in  the 
Code  and  has  been  consolidated  therefore  in  the  Code.  The  sec- 
ond section  of  the  act  is  the  last  sentence  of  the  section  as  in- 
corporated in  the  text. 

11.  §  IXHd.  This  statute  has  not  been  inserted  in  the  Code  of 
Criminal  Procedure  because  the  rules  of  evidence  in  civil  cases 
apply  to  criminal  cases  (Code  of  Criminal  Procedure,  |  392). 
The  last  sentence  has  been  omitted  as  having:  no  practical  use,  the 
statute  having  been  enacted  in  1888. 

12.  I  9(ne.  This  section  is  the  whole  of  L.  1890,  Ch.  158,  sec- 
tion 2  of  the  statute  being  the  clause  relating  to  when  the  statute 
shall  take  sfifect.  It  is  a  provision  relating  to  evidence,  and  as 
th«se  provisions  are  now  contained  in  the  Code  of  Civil  Procedure 
the  statute  has  been  incorporated  under  its  appropriate  head  in 
the  Code  of  Civil  Procedure. 

18.  I  061f.  The  statute  incorporated  in  the  text  rH)n8ists  of 
two  sections.  The  second  section  provides  for  the  taking  effect 
of  the  statute  and  has  been  omitted  as  unnecessary.  The  whole 
of  the  first  section  has  been  consolidated  as  a  part  of  the  Code  of 
Civil  Procedure  relating  to  evidence. 

14.  §  1828a.  This  section  is  the  fourth  section  of  Code  of 
Civil  Procedure,  |  88.  The  remainder  of  th^  section  is  consoli- 
dated in  Judiciary  Law,  ||  14,  24,  295-297,  8()1.  The  word 
**  such  "  in  the  section  as  contained  In  the  Code  of  Civil  Procedure 
relates  to  "  the  presiding  **  judi?e,  and  by  reason  of  the  removal 
of  the  balance  of  the  section  it  becomes  necessary  to  insert  the 
words  "  the  presiding; "  in  place  of  the  word  "  such."  This  pro- 
vision has  been  retained  in  the  Code  of  Civil  Proeodure  as  prac- 
tice matter,  while  the  remainder  of  the  section  relating  to  court 
stenographers  has  been  placed  nnder  appropriate  heads  in  the 
Judiciary  Law. 

15.  I  1404a.  The  provision  incorporated  In  the  text  Is  L.  1880, 
Ch.  398.  Section  2  of  the  statute  is  the  provision  relating  to  the 
time  when  the  statute  shall  toke  effect,  and  has  been  omitted  as 
unnecessary.  The  statnte  relates  to  the  exemption  of  exhil)itfi 
at  exhibitions  and  as  similar  provisions  are  in  the  Code  of  Civil 
Procedure  the  statute  has  been  placed  In  its  appropriate  sur- 
roundings. 

15a.  I  2844a.  This  section,  relating  to  the  power  of  the  su- 

greme  court  to  compel  the  performance  of  certain  contracts  made 
y  Incompetent  persona  while  capable  of  contracting,  hns  been  in- 
serted in  the  Code  of  Civil  Procedure,  since  it  den  Is  with  the  power 
of  the  court  and  has  no  other  proper  classiflcntion.  The  matter 
embraced  In  the  section  is  that  contained  in  Jj.  1RS0.  Ch.  42.*^.  as 
amended  by  T/.  1RS5.  Ch.  267.  «  2.  The  statnte  of  1880  amended 
R.  S.,  Pt.  2,  Ch.  15.  Tit.  2,  I  22,  by  changinir  the  refereneo  to  the 
court  of  chancery  to  the  supreme  court  and  adding  certain  new 
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matter.  This  statute  i^eems  to  be  alivis  since  the  ameudment  was 
passed  subsequent  tu  but  at  the  same  session  as  the  Code  of  1880, 
and  was  subsequently  recognized  and  amended  by  the  Legialatur* 
by  Li  1883,  Ch.  1:07,  g  2. 

Throop  in  his  note  to  §  2345  says  with  reference  to  the  amend- 
ment made  by  Ch.  423:  *'  It  is  supposed  that  this  amendment 
fell  with  the  repeal  of  this  section  of  the  revised  statutes  wbieh 
took  effect  September  1,  188(>,"  and  in  a  later  edition  says  that 
Ch.  423  is  substantially  embodied  in  the  amendment  of  Code. 
^  2346,  made  by  L..  1882,  Ch.  3tK),  which  is  the  last  sentence  of 
\  2340  of  the  present  Code.  There  is  some  variation  and  it  has 
been  deemed  best  to  preserve  the  provision  of  the  Reviseil  Stat- 
utes as  consolidated  in  the  text. 

In  connection  with  this  section  see  Code  of  Civil  Procedure, 
chapter  17,  title  7,  relating?  tt»  the  disposition  of  the  real  property 
of  an  infant,  lunatic,  idiot  or  habitual  drunkard. 

Section  22  of  the  Kevised  Statutes  incorporated  provides  that 
the  court  of  chancery  (changed  by  the  amendment  *)f  18H<)  to 
supreme  court)  **  shall  have  authority  to  decree  and  compel  the 
specific  performance  of  any  bargain,  contract  or. agreement  which 
may  have  been  made  by  any  lunatic  or  other  person  specified  in 
the  first  section  of  this  title."  The  first  section  referred  to  pro- 
vides that  the  chancellor  shall  have  the  care  and  custody  of  "all 
idiots,  lunatics  and  persons  of  unsound  mind  and  persons  who 
shall  be  incapable  of  conducting  their  own  affairs  in  consequence 
of  habitual  drunkenness.*'  Idiots,  lunatics  and  hahitnal  drunk- 
ards are  expressly  mentioned  in  the  section  as  incorporat<»d  in  the 
text  which  is  sulflcient  to  cover  other  persons  of  unsound  mind, 
since  the  General  Construction  Law,  §  28  (Statutory  Construc- 
tion Law,  §  7)  defines  lunatic  as  follows:  ^*  The  terms  lunatic 
and  lunacy  include  every  kind  of  unsoundness  of  mind  except 
idiocy." 

16.  §  2408a.  This  section  contains  the  whole  of  L.  1902.  Ch. 
223.  The  second  section  relates  to  the  time  when  the  statute 
shall  take  effect.  Ihe  statute  has  reference  to  foreclosure  of 
mortgages  by  advertisement  and  properly  belongs  in  the  Code  of 
Civil  Procedure  where  that  proceeding  is  now  contained. 

17.  §  2481,  subd.  12.  The  provisions  of  L.  18H4,  Ch.  300.  as 
amended  by  L.  IIKX),  Ch.  300.  seem  not  to  be  indudeii  among 
the  powers  of  a  surrogate  as  defined  in  the  Code  of  (^ivil  Pro- 
cedure. Hence  the  insertion  of  §  1.  Section  2  is  a  validating 
provision  applicable  tc/  acts  done  prior  to  1884  and  has  been 
treated  as  special  and  left  unrepealed. 

18.  §  2.100,  sMbd.  7.  This  Kululivision  is  part  of  L.  ia<«),  Ch. 
aSO,  as  amended  by  L.  180.1,  Ch.  544.  Section  1  of  the  statute 
is  in  the  County  Law  (8  1*VS)  and  S  2  has  been  incor|>orated  as 
a  part  of  the  Code  of  Civil  Procedure  as  %  3.*WCa.  It  is  a  matter 
that  relates  to  the  surrosrate  cnnrt  and  therefore  has  been  placed 
In  chanter  IS  of  the  Code  of  Civil  Procedure  where  the  practice 
in  such  courts  is  found.  The  statute  should  not  be  allowed  to 
exist  as  an  independent  statute  but  should  be  consolidated  as 
a  part  of  the  surrogate  court  provisions  in  the  Code  of  Civil 
Procedure. 

19.  8  25ina.  This  section  is  the  portion  of  Code  of  Civil  Pro- 
cedure, 8  300,  not  embraced  in  Judiciary  Law,  §8  lOS.  .•?82-385. 
The  section  would  be  out  of  place  under  title  5  of  chapter  3  of 
the  Code,  entitled  *'  Countv  Courts,"  and  hence  it  has  been  trans- 
ferred  to  chapter   18,   which    relates   to   surrogate  courts.     Tb« 
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surrogate  court  practice,  while  mainly  found  in  chapter  18  of 
the^  Code  of  Civil  Procedure,  is  by  no  means  all  contained  in 
that  chapter.  Other  sections  of  the  Code  are  incorporated  by 
reference  and  other  sections  are  by  their  terms  made  applicable. 
In -cases  where  a  part  of  a  section  was  removed  to  the  Judiciary 
or  .other  consolidated  law  and  the  remainder  of  the  section  related 
to  'surrogate  courts  alone,  the  part  remaining  has  been  placed  in 
its  appropriate  chapter  in  the  Code  of  Civil  Procedure  relating 
to  surrogate  courts  instead  of  being  allowed  to  remain  isolated 
in  another  part  of  the  Code  of  Civil  l*rocedure.  This  statement 
applies  to  §  2513a  found  in  the  text  and  generally  to  other  simi- 
lar cases. 

20.  S  3306a.  The  matter  inserted  in  this  section  is  necessi- 
tated bv  the  omission  of  the  word  **  such  "  and  the  incorporation 
of  X.  1880,  Ch.  330,  S  2,  as  an  independent  section  of  the  Code 
of  Ci,vil  Procedure.  The  provision  incorporated  in  the  text  is  a 
part  of  the  statute,  a  portion  of  which  has  been  consolidated  in 
the  surrogate  court  practice  as  subd.  7  of  §  2509. 

21.  I  3331a.  The  new  words  inserted  in  this  statute  are  made 
nece.s«ary  upon  the  consolidation  of  the  statute  into  the  Code  of 
Civil  Procedure  because  it  applies  to  *'  all  jurors,"  and  §  3332  of 
chapter  15,  title  5,  excludes  from  the  application  of  the  title 
services  rendered  in  a  criminal  action  or  special  proceeding  in  a 
court  or  before  an  officer  '*  except  as  otherwise  expressly  pre- 
scribed therein."  The  inserted  words  leave  the  statute  to  apply 
MS  broadly  as  its  language  imports  and  prevents  the  limitation  of 
the  consolidation  of  civil  actions  and  proceedings. 

25.  Article  8.  §  2705.  This  statute  (L.  1804,  Ch.  731)  exists 
as  an  independent  statute  apart  from  the  Code  of  Civil  Pro- 
cedure. It  relates  to  the  probate  in  this  country  of  foreign  wills 
and  should  find  a  place  in  the  Code  of  Civil  Procedure.  It  has 
been  made  a  separate  article  rather  than  a  section  of  chapter  18, 
title  3,  art.  7  of  the  Code  relating  to  "Foreign  Wills;  ancillary 
letters."  because  it  provides  a  proceeding  of  its  own  which  differs 
from  that  provided  in  that  article  for  probating  a  foreign  will. 
Whether  or  not  the  provisions  of  that  article  apnly  in  any  respect 
to  probate  and  letters  testamentary  under  this  statute  is  a  matter 
for  Judicial  construction  which  will  not  be  anticipated  if  the 
statute  is  made  a  separate  article.  The  courts  can  then  sav  in 
what  extent  the  provisions  of  article  7  npply  to  the  provisions  of 
the  new  article  and  their  relation  will  be  the  same  as  if  the  new 
article  had  remained  an  independent  statute.  If  the  statute  was 
made  a  section  in  article  7  the  present  relationship  would  be  dis- 
turbed and  judicial  judgment  would  be  anticipated,  for  throughout 
article  7  reference  is  had  to  conditions  and  proceedings  pre- 
scribed therein.  Section  2702  of  article  7  provides  that  the  pro- 
visions of  chapter  18  relating  to  the  rights,  powers,  duties  and 
liabilities  of  ah  executor  or  administrator  apply  to  a  person  to 
whom  ancillary  letters  are  granted  "  as  prescribed  in  this  article," 
etc. 

^  26.  I  1.  The  reference  in  this  section  to  "the  next  two"  sec- 
tions .has  been  changed  to  sections  "  two  and  three  of  the  judi- 
ciary law"  becp.use  Code  Civil  Procedure,  §§  1,  2,  are  now 
contained  in  Judiciary  Lnw.  §§2,  3. 

27.  f  34.  Son^e  alt^rstions  in  phraseology  were  made  neces- 
sary in  the  portion  of  the  section  retained  in  the  Code  of  Civil 
Procedure.  Such  changes  arc  not  intended  to  change  the  present 
law  in  any  way.    The  provisions  removed  from  this  section  relate 
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to  the  adjournment  of  a  term  of  court  which  \p  somethinir  «paH 
from  the  actual  trial  of  a  cange  and  to  the  drawing  and  notiftiag 
of  jurors  for  an  adjourned  term  which  preceden  the  actual  draw 
inff  of  the  jury  for  the  trial  of  a  caufeo. 

88.  §  41.  A  portion  of  this  8e(*tlon  ha  a  been  removed  to  the 
Judiciary  Law  (|  10).  The  provision  thus  removed  from  the 
l.j>de  of  Civil  Procedure  relates  to  the  adjournnient  of  a  term 
of  a  court  of  record  becauwe  of  certain  conditions,  such  adjonm- 
nient  resting  in  the  discretion  of  the  court.  The  prorliion  that 
hae  been  allowed  to  remain  In  the  Oo^e  of  CIyU  Procedure 
has  been  retained  liecnuse  it  ifi  a  matter  of  practice.  The  words 
"  of  record "  have  been  inserted  in  the  portion  of  the  election 
retained  in  the  Code  of  Civil  Procedure  beeanae  the  pr.v?<Kng 
portion  of  the  section  which  has  been  removed  to  the  Judiciary 
Law  (f  10)  made  the  section  applicable  to  a  conrt  of  record. 

39.  J  00.  Part  of  this  section  has  been  removed  to  the  Judiciary 
Law  (SI  470),  because  It  relates  to  the  right  of  an  attomev  niA 
counselor  to  practice  in  the  courts  of  record  of  the  state  tl* 
though  n  resident  of  an  adjoining  state.  The  balance  of  the  sec- 
tion which  has  been  retained  relates  to  the  scrrice  of  a  paper 
upon  him  which  Is  a  uractice  provision  and  therefore  has  been 
retained  m  the  Code  of  Civil  Procedure.  The  words  Inserted  in 
the  portion  retained  In  the  Code  of  Civil  Prpcedure  are  n?arl« 
necessary  by  reason  of  the  removal  of  the  first  portion  of  the 
sertion  and  are  n'crcly  a  repetition  of  the  necessafv  part  of  tlue 
portion  of  the  acctlon  removed. 

30.  §  110.  Seetion  110  of  the  Code  of  Civil  Procedure  refers 
to  the     next  two  sections."    Of  these  two  sectirms,  §  111  r'»inains 
in  the  Code  of  Civil  Procedure  and  §  112  has  become  fi  24%  snbd. 
10.  of  the  County  Law,     Hence  the  cbnnpc  made  In  this  section. 
^  81.  §  127.  Section   127  of  the  Code  of  Civil   Procedure  con- 

tains  in  its  first  sentenco  substantive  matter  und  in  Its  second 
sentence  practice  m.ntter.  The  first  portion  «f  the  seot'on  whl^h 
relates  to  the  removal  of  ft  sick  prisoner  from  a  iall  to  a  hospltfl! 
has  no  connection  with  an  ft<'tion.  It  nn«,  therefore,  been  placed 
in  the  Prison  Law  (§  ^P^^).  The  Inst  sentence  felat-s  to  the  issn- 
nnce  of  an  execution  where  a  prNoner  escapes  whlV  poing  t^. 
remaining  at,  or  returning  from  a  hospital  to  which  he  has  teen 
ordered  removed.  It  Is,  therefore,  a  practice  provision  and  has 
for  that  reason  been  retained  as  a  part  of  the  Code  of  Civil 
Procedure. 

88.  |i  IRR  140.  141.  Sections  lftS-142  of  article  K  title  % 
chapter  2  of  tlie  Code  of  Civil  Procedure,  hnve  been  retained  In 
the  Code  becnn^e  eontalnlnjt  matter  In  the  nature  of  tiro'^ed'Tre. 
Sepfions  138,  140,  141  are  amet^ded  In  the  teyt  merely  to  onrre'^ 
refnr^'nccs  made  necossnry  by  the  »*<»mov{il  of  certain  snbstnfitlve 
provisions  from  the  Code  of  Cflvil  Procedui»c  to  eon^-olidntetl  Piws. 

3S.  d  ^20.  Tl^e  flrw*^  portion  of  this  seetlon  down  to  iii\<\  In- 
cludlnp  the  sentence  "  whenever  the  appfllftt*  divlsinn,"  etc.,  h"s 
been  placod  in  the  J'^di-ia^y  Law  as  "weU  as  the  I?st  tTo  ?^i- 
tences  bcplnnin«r  "  Tt  shall  have  power  to  annolnt"  ^to.  Tiie  two 
sentences  in  the  middle  of  the  section  beHntiifiif  •*  No  jus<^lcps  of 
the  npocMati'  division."  etc..  neve  b^on  retnlt»ed  In  the  Ood*»  of 
Civil  Procedure.  The  fi^^t  pnrt  of  the  section  Wb^-^h  has  be»n 
consolidated  in  the  .Tudlclnrv  Lan^  relates  to  the  mRk#np  of  the 
appellate  division,  the  number  that  shall  constttute  h  oMornm. 
how  many  justices  shall  sit  in  auv  ense.  the  «1eiil(jnntion  of  Jus- 
tices of  the   appellate  division   bv  the   groTetnor,   the  ttrmt  <if 
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office  of  the  justices,  the  fllliiig  of  vacancies,  residence  of  the  jus- 
tices and  matters  which  do  not  relate  to  the  conduct  of  an  action 
or  an  appeal  therein.  They  are  provisions  in  which  the  justices 
of  the  appellate  division  are  chiefly  interested  and  as  such  have 
been  consolidated  in  the  Judiciary  Law.  The  last  portion  of 
the  section  relates  to  the  appointment  of  a  reporter  and  the  loca- 
tion of  the  appellate  division  in  each  department  which  are  mat- 
ters that  may  be  appropriately  placed  in  the  Judiciarv  I^aw. 
The  portion  retained  in  the  Code  of  Civil  Procedure  applies  to 
the  powers  of  the  justices  of  the  appellate  division  and  the  juris- 
diction of  the  appellate  division,  which  provisions  have  lieen  re- 
tained in  the  Code  of  Civil  Procedure  as  bearing  so  closely  upon 
practice  as  to  be  more  approprintely  placed  in  the  Code  of  Civil 
l*rocedure  than  in  the  .Tudiciary  Law. 

34.  §  229.  This  section  of  the  Code  of  Civil  Procedure  (§  2!?0) 
is  amended  because  of  the  removal  to  the  Judiciary  Law  of  the 
first  sentence,  which  provides  that  "A  special  term  or  a  trial 
term  of  the  supreme  court  must  bo  held  by  one  judj?e."  This  in 
not  a  practice  provision  and  therefore  has  been  placed  in  the 
Judiciary  I.  aw. 

35.  §  235.  The  last  sentence  of  this  section  provides  that  the 
justices  of  the  supreme  court  in  the  eifibth  judicial  district  may 
adopt  and  amend  rules  and  refrulations  for  mnklng  calendars  of 
cases  and  has  been  removed  to  the  Judiciary  Law  where  similnr 
matters  apnlicnble  in  oth<»r  cases  have  been  consolidated.  The. 
first  two  sentences  of  the  section  relate  to  the  power  of  a  justice 
of  the  supreme  court  to  hold  a  special  term,  to  act  upon  any  busi- 
ness except  where  he  is  dis^nial'fied  and  to  the  transaction  of 
indicia!  business  out  of  court.  These  are  nil  matters  relating 
to  the  general  ijubject  of  thv.  powers  and  junsdiction  of  the  courts 
and  like  such  matters  elsewhere  found  in  the  Code  of  Civil  Pro- 
cedure have  been  retaiu'd  \v  tlie  Code,  as  closely  related  to  the 
actual  conduct  of  an  action  in  court. 

36.  §  2.39.  The  last  sentence  has  been  removed  as  substantive 
matter  to  the  Judiciary  Law.  It  relates  to  the  attendance  upon 
the  court  of  certain  officers,  such  as  clerks,  sheriffs,  criers  and 
constables.  The  remainder  of  the  section  relatiuK  to  the  ad- 
journment of  a  special  term  and  the  trial  of  a  case  upon  the 
calendar  of  a  term  which  has  been  adjourned,  has  been  retained 
in  the  Code  of  Civil  Procedu;'o  because  associated  with  the  prac- 
tice in  a  cause. 

37.  f  2f)9.  Section  00  of  the  Code  of  Civil  Procedure  referred 
to  In  this  section  relates  to  the  compensation  of  attorneys  and 
counselors  and  their  liens  in  actions  and  special  proceedings  and 
hai  been  consolidated  in  the  Judiciarv  Law  under  article  15,  re- 
lating to  attorneys  and  coupsclors.  These  provisions  are  purely 
substantive.  The  change,  therefore,  made  in  this  section  m  the 
tert  Ib  merelv  one  of  reference. 

37d.  i  ^74.  Th«  new  matter  inserted  in  this  section  is  L.  1884. 
Ch.  S30.  $  3,  Section  f^  is  an  express  provision  relatipK  to  al- 
lowances for  expense  of  abstracts  of  title  in  certain  awards  by 
the  Con^t  o^  Claims  and  is  therefore  preserved.  Section  274  of 
the  Code  which  prohibits  the  allowance  of  disbursements  in  an 
action  in  the  C^urt  of  Claims  misrht  be  construed  to  refer  only  to 
disburBcments  In  the  course  of  action.  Section  3  is  preserved  to 
TT»pAt  cases  where  nbsfracts  are  reauired  as  a  necessary  expense 
incident  to  the  appraisement  of  the  damages.  The  section  con- 
solidated was  passed  In  1884.     The  Code  section  was  originally 
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enacted  in  1883  and  subsequently  re-enacted  verbatim  in  tlie  Code* 
■o  tliat  the  1884  act  cannot  be  said  to  have  been  superseded  bj 
the  Code  section  but  on  the  contrary  is  still  in  existence. 

38.  §  323.  Section  17  of  the  Code  of  CiTil  Procedure  re- 
ferred to  in  this  section  relates  to  the  convention  of  justices  of 
the  appellate  division  and  to  the  adoption  of  general  rules  of 
practice  by  such  convention.  These  matters  are  entirely  apart 
from  the  conduct  of  a  cause  through  the  courts  and  have,  there- 
fore, been  consolidated  in  the  Judiciary  Law  in  {§  dS  and  dL 
The  distribution  of  §  17  of  the  Code  of  Civil  Procedure  to  tlie 
Judiciary  Law  has  made  necessary  the  change  in  reference 

38a.  §  340,  subd.  1.  Section  1737  of  the  Code  of  Civil  Pro- 
cedure has  been  consolidated  in  §  20(3  of  the  Lien  Law.  Section 
1737  as  well  as  other  sections  in  the  articlo  of  which  it  forma  a 

Eart,  relate  to  an  action  to  foreclose  a  lien  upon  a  chattel  and 
ave  been  consolidated  in  the  Lien  Law.     Hence  the  change  of 
reference. 

39.  I  355.  The  first  sentence  is  the  only  portion  of  |  355  of 
the  Code  retained  dn  the  Code  of  Civil  Procedure.  It  provides 
that  the  court  shall  be  open  for  the  transaction  of  business  "for 
which  notice  is  not  required  to  be  given  to  an  adverse  party 
except  where  it  ir  specially  prescribed  by  law  that  the  business 
must  be  done  at  a  stated  term."  This  language  embraces  a  mit- 
ter  of  practice  and  for  that  reason  has  been  retained  in  the  Code 
of  Civil  Procedure.  The  remainder  of  the  section  relates  to  such 
matters  as  the  appointment  of  times  and  places  for  holding  terms 
of  court,  continuance  of  terms  appointed,  changing  the  day  ap- 
pointed, appointing  one  or  more  additional  terms,  dispensing  with 
the  holding  of  terms  and  adjournment  of  terms  to  other  places 
within  the  county.  These  are  provisions  that  are  outside  of  ths 
practice  in  an  action  and  relate  to  the  organization  of  the  ma- 
chinery for  hearing  causes  rather  than  to  the  conduct  of  causes 
themselves,  and  have  been  consolidated,  therefore,  in  the  Judi- 
ciary Law  m  190,  Wi). 

40.  I  432.  See  Note  5. 

41.  §  450.  The  substantive  provision  contained  in  this  section 
providing  that  recoveries  in  actions  or  special  proceedings  for 
damages  to  the  person,  estate  or  character  of  a  married  woman 
shall  be  her  separate  estate,  has  been  removed  to  the  Domestic 
Relations  Law,  where  similar  substantive  matter  relating  to  mar- 
ried women  is  found. 

42.  §  484,  subd.  10.  The  reference  in  this  section  to  the  '•fish- 
eries, game  and  forest  law  **  has  been  changed  to  the  **  forert, 
fish  and  game  law  **  which  is  the  name  by  which  that  law  is  now 
known. 

43.  §  716.  This  section  of  the  Code  of  Civil  Procedure  is 
found  in  article  1,  title  4,  chapter  7,  under  the  head  "  Receivers " 
and  applies  not  only  to  a  receiver  appointed  for  the  voluntary 
dissolution  of  a  comoration  but  to  a  receiver  appointed  by  or 
pursuant  to 'an  order  or  a  judgment  in  an  action  in  the  supreme 
eoart  or  in  a  county  court  or  in  a  special  proceeding."  As  the 
proceedings  for  the  voluntary  dissolution  of  a  corporation  has 
been  transferred  to  the  General  Corporation  Law  (Art.  9)  as 
well  as  other  provisions  in  the  Code  of  Civil  Procedure  relating 
to  the  dissolution  and  annulment  of  a  corporation  this  section 
has  been  consolidated  in  article  11  of  the  General  Corporation 
Law,  relating  to  the  powers,  duties  and  liabilities  of  receivers 
of  corporations  in  such  a  form  as  to  give  it  the  applicttiOB  in- 
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tended  b^  the  section.  Receiyers  may  be  appointed,  bowever,  in 
other  actions  and  proceedings  than  those  taken  to  dissolve  or  annu* 
a  corporation,  and  therefore  it  becomes  necessary  to  retain  the 
section  in  the  Code  of  Civil  Procedure.  It  has,  therefore,  been 
amended  and  allowed  to  remain  in  the  Code  of  Civil  Procedure 
applicable  to  receivers  appointed  "  in  an  action  in  the  supreme 
court  or  a  county  court  or  a  special  proceeding." 

44.  §  746.  The  portion  of  tnis  section  relating  to  the  rate  of 
interest  that  shall  be  paid  by  depositaries  of  funds  or  money 
paid  into  court  and  the  requirement  that  they  shall  give  a  bond 
being  substantive  in  character  has  been  consolidated  in  the  Bank- 
ing Law  (f  43).  The  remainder  of  the  section  providing  where 
funds  or  moneys  paid  into  court  shall  be  deposited  has  been 
allowed  to  remain  in  the  Code  as  practice  matter. 

45.  §  752.  Thi.^  section  relates  to  the  accounts  that  shall  be 
kept  by  the  depositarv  of  funds  or  money  paid  into  court.  The 
last  sentence  of  the  section  making  the  section  applicable  to  banks 
and  trust  companies  has  been  consolidated  in  the  Banking  Law 
({  44).  The  distribution  of  the  remainder  of  the  section  has  not 
been  attempted  on  account  of  its  wide  application  and  it  has 
been  allowed  to  remain  in  the  Code  as  the  most  convenient  and 
practical  assignment. 

46.  S  802.  The  words  "  except  the  last  section  "  have  been  in- 
serted in  this  section  so  that  the  limitation  of  §  802  will  not 
APPiy  to  a  new  section  (S  801a)  inserted  by  this  act. 

47.  I  861.  The  "last*^'  section  referred  to  in  §  861  of  the 
Code  of  Civil  Procedure  has  been  consolidated  in  the  Civil  Rights 
Law  as  §  26.  It  relates  to  the  privilege  from  arrest  of  a  witness 
and  being  substantive  in  character  has  been  assigned  to  the  Civil 
Rights  Law  (f  26).  This  assignment  has  made  necessary  the 
change  of  reference  found  in  the  text. 

48.  §  862.  The  change  made  in  this  section  has  been  made 
for  the  same  reason  stated  in  the  preceding  note. 

49.  §§  870,  871,  885.  The  words  **  Other  than  a  court  speci- 
fied in  subdivisions  sixteenth,  seventeenth,  eighteenth  or  nine- 
teenth of  section  two  of  this  act"  have  been  omitted  from  §§  870, 
871  and  885  because  all  of  the  courts  mentioned  in  the  exc^'.ption 
have  been  abolished  and  new  courts  created  in  their  stead.  In 
the  i5rst  place  subds.  16,  17,  18  and  19  are  erroneous  refer- 
ences, since  those  subdivisions  were  changed  to  subds.  10,  11. 
12  and  13  by  L.  1895,  Ch.  946,  amending  S  2  of  the  Code  of 
Civil  Procedure.  In  the  second  place  the  mayor's  court  of  the 
city  of  Hudson  was  expressly  abolished  by  L.  1895,  Ch.  751,  and 
there  wjis  created  in  its  stead  the  city  court  of  Hudson.  The 
recorder's  court  of  the  city  of  Oswego  was  abolished  by  L.  1895. 
Ch.  394.  The  recorder's  court  of  the  city  of  Utica  was  abolished 
by  L.  1882,  Ch.  103,  and  the  name  of  the  justice's  court  of  the 
city  of  Albany  was  changed  to  the  city  court  of  Albany  by  L. 
1884,  Ch.  122.  In  no  instance  were  existing  laws  made  appli- 
cable to  the  new  courts  except  in  the  case  of  the  citv  of  Albany, 
where  the  existing  statutes  were  made  applicable  to  the  new  court. 
In  no  case,  however,  was  the  new  court  denominated  a  court  of 
record,  so  that  none  of  them  would  come  within  the  courts  re- 
ferred to  in  S§  870,  871  and  885  of  the  Code  of  Civil  Procedure. 
It  would  be  erroneous,  therefore,  to  continue  a  reference  in  these 
s«*ctions  of  the  Code  to  these  courts  formerly  existing  in  Hudson, 
Utica,  Oswego  and  Albany  since  they  no  longer  exist  and  a  change 
m  the  r«»fprence  to  the  new  courts  would  be  unjustified,  as  the 
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• 
new  courts  are  not  courts  of  record  and  existUur  laws  are  not 
made  applicable  except  iu  one  mscauce. ' 

50.  f  961.  '4-his  section  relates  to  tiie  searching  of  files  by 
certain  public  olilcers  and  the  making  of  transcripts  therefrom. 
It  is  all  substantive  and  has  been  distributed  as  indicated  in  ihe 
footnote.  The  portion  retained  in  the  Code  of  Civil  Procedure 
relates  to  the  surro^^te  and  has  been  allowed  to  remain  because 
the  Code  by  chapter  18  attempts  to  provide  for  the  powers  au4 
duties  of  the  surrogate  and  tlie  practice  in  his  court,  the  pro- 
visions of  which  chapter  have  been  preserved  substantially  intact. 

51.  §  9T7,  There  has  been  removed  from  this  section  the  pro- 
visiop  with  reference  to  the  making  of  calendars.  Similar  mat- 
ter in  other  parts  of  the  Code  of  Civil  Procedure  has  been  1 
distributed  to  the  Judiciary  Law,  and  in  order  that  the  provision? 
rel^ping  to  the  making  of  calendars  may  be  together,  this  pro visi:»n 
has  been  inserted  in  the  .Tudiciary  Law.  The  balance  of  the  sec- 
tion relates  to  the  scryice  of  notices  of  trial  and  notes  of  issue 
and  being  practice  matter  has  been  fillowed  to  remain  In  the 
Code  of  Civil  Procedure. 

62.  %  1007.  The  part  of  this  section  which  has  been  removed 
relates  to  the  apportionment  of  the  salaries  of  stenographers  and 
is,  therefore,  substantive  and  has  no  place  in  a  practice  art.  'Jlie 
remainder  of  the  section  provides  that  the  notes  of  the  offlcial 
stenogi'apher  may  be  treated  as  the  minutes  of  the  judge  upon 
the  trial  and  has  been  allowed  to  remain  as  procediire  matter. 

58,  S  1055.  The  portion  of  this  section  removed  relates  t<^ 
the  notification  of  persons  for  jury  service  and  has  nothing  to 
do  with  the  conduct  of  a  case  in  court,  and  has  been  removed  as 
not  strictly  practice.  The  amendments  made  to  the  portion  of 
the  section  remaining  In  the  Code  of  Civil  Procedure  have  been 
made  necessary  by  reason  of  the  elimination  of  matter  from  the 
Code  of  Civil  Procedure  and  do  not  embrace  any  new  law. 

54.  §  1171.  Changes  made  in  this  section  of  the  Code  were 
made  iiecessarv  bjr  reason  of  the  elimination  of  certain  provisions 
from  tjie  Code  of  Civil  Procedure  and  their  insertion  in  th<i 
Judiciary  Law.    TTie  changes  are  merely  changes  of  reference. 

56.  §  1174.  The  change  in  the  reference  in  this  section  from 
I  1048  of  the  Code  of  Civil  Procedure  to  i  590  of  the  Judiciary 
Law  was  made  necessary  by  reason  of  the  Incorporation  of 
§  1018  in  the  Judiciary  Law.  Section  l6i8  relates  to  the  notifi- 
cation of  jurors  by  the  shcriflfand  h|s  return.  This  section  forms 
a  part  of  the  article  in  the  Code  of  Civil  Procedure  rcLiting  to 
the  mode  of  selcctlngf  drawing  and  procuring  the  attendance  of 
tri^l  jurors  in  ordinary  cases  (Oh.  10,  Tit,  3,  Art.  2),  all  of  which 
pro  virions,  with  a  slqgle  exception,  hare  been  removed  to  the 
Judiciary  Law^  as  matters  which  precedp  the  conduct  of  a  oanse 
through  the  courts.  They  are  substantive  provisions,  pruyldlug 
generally  the  machinery  which  must  be  pet  In  motion  before  a 
cause  can  be  disposed  of  In  the  courts,  Beoce  the  qhange  In 
reference. 

56.  §  1190.  The  substantlro  matter  "An  alien  la  pot  entitled 
to  a  Jury  eomposed  in  part  of  aliens  Jn  an  a(rtloti  or  special  pro- 
ceeding civil  or  criminal,*'  h(is  been  placed  In  the  Clyil  Hlghts 
Law  (f  12),  and  the  section  of  the  Code  in  which  the  ppovisioa 
is  found  has  been  amended  accordingly. 

57  I  1273.  The  first  sentence  In  this  section  Is  clearly  prse- 
Uee  while  the  la  at  sentence  that  "  a  married  woman  may  confesg 
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sueli   n   judgment  **    ia   aube$tantive  in   oharactev   and   has  been 
placed  in  the  DonieistJo  Helatioiis  Law^  (I  51). 

S$3«  I  1773.  The  change  io  rufereuce  in  this  aeotion  vraa  made 
necessary  by  nmsou  of  the  ronioval  of  title  8,  chapter  17  of 
the  Code  of  Civil  i'rooednre  to  the  Jndiciju'y  Law  (Apt.  19). 
Article  3  of  cliapler  J7  of  the  Code  of  Civil  Procedure  relates  to 
proeceding:!  to  puiiisih  n  ciintempt  of  court  other  than  a  criminal 
couttnipt,  and  has  l>eefl  removed  from  the  Code  of  Civil  Tro- 
ce«lure  and  placed  in  the  Judiciary  Law,  because  substantive  in 
chiiracter  and  somothipg  ap^rt  £ron^  the  concjupt  of  A  ctuee 
through  the  pourts, 

69.  §  1800,  TUi^  section  relates  to  corporations  ami  joint-stock 
usisociatiouH,  The  whole  section  is  praetice,  hut  ap  the  actioua 
and  proceedings  relating  to  corporatioiuj  have  been  eonsohdated 
iu  the  (Teuerui  Corpcn-atiou  Luw  it  hlia  been  deemed  l»e»t  to  in* 
corporate  iu  the  General  Corporation  Law  the  provisions  of  this 
section  relating  to  corpora tiona,  Tlte  nection,  therefore,  so  far 
as  it  applies  to  a  corporati(tn  will  bo  fpund  in  tl^at  law  (§  UU>) 
under  an  article  relating  to  **  Provisions  applicable  to  two  of 
uiore  of  the  foregoing  pr<)cee<lings  or  actions.  The  rupitiindcr  oi 
the  section  has  not  been  distributed  to  the  Joipt-Stock  ^i^HOcia- 
tlon  Law  because  no  attenipt  pfis  been  mude  to  con^gjidate  aiiy 
practice  relating  to  actions  or  proceedings  aflfectiug  joiut-stotk 
associations  in  tiiat  law. 

60.  §  1812.  The  trcntmotit  s|ven  S  ISOO  of  the  C^o<le  of  Civil 


Procedure  has  been  p:iven  §§  18lt),  1811,  1S12  and  1^13,  and  for 

reason  stated  in  the  note  to  §  1809.     Tl^e  changes  in 

this  section   noted  in  the  text  are  made  ne<:essary  by   reason  ql 


the  same 


the  removal  to  the  General  Corporation  Law  of  t^e  provisions  of 
the  section   relating  tp  corporations. 

61.  S  1818.  The  removal  of  the  word^  "  corporations  or  "  has 
been  made  necessary  by  reason  of  the  consolidation  of  the  pro- 
visions of  this  section  relating  to  corporations  ip  the  Grncral  Cor- 
poration Law  fS  3()fn. 

6d.  9  1W4.  The  <*  last  section  '*  referred  to  |n  §  1&44  of  the 
Code  of  Civi]  Procedure  ha«  been  consolidated  in  8  101  of  the 
Dec'dent  Btetnto  LaW.  Hence  the  change  iii  reference.  The 
*MaBt  leetion**  wforred  to  is  a  subatantive  provision  relating  to 
the  Unbiiity  of  heirs  and  devisers,  and  as  sucn  has  been  assigned 
appropriately  to  the  Decedent  Estate  Law,  where  similar  sub- 
stnntiiro  provlsinnB  are  fonnd. 

6t1.  ft  1*146.  Changes  in  this  section  were  made  necessary  by 
the  removal  of  certain  provisions  to  the  Decedent  Estate  I-iUw. 
Section  101  referrpd  to  in  this  section  relates  to  the  liability  c  f 
hail's  and  deTfspea  for  the  debts  of  a  decedent. 

64.  §  18^)5.  The  chfiugep  in  thie  fjection  are  changes  of  refer- 
once.  ma»le  necessary  by  the  removal  of  fi  184B  from  the  Code  of 
Civil  Proeeflure  to  the  T>efjedent  Estate  Law  ($  101).  The  pro- 
v'slon  of  the  Code  of  rivll  Procedure  tbng  removed  r^^rttps  to  the 
liability  of  heirs  apd  d<*^''^ees  for  the  debts  of  a  d^^edent. 

69.  9  104».  Heation  1797  tind  the  remaining  pections  in  the 
article  of  which  it  forms  a  part  relate  to  an  faction  by  the  pconle 
to  annul  i  corporation*  all  of  whiph  provisions  nave  been  con- 
solidated in  the  General  Corporation  Law.  Seetion  17fl8  of  the 
Code  of  Ci?U  Pronedupp  has  h^nme  §  131  of  the  General  Cor- 
fioration  LaWr     Hepce     the  phangf?  in  reference. 

eOf  5  iD63.  This  section  of  the  Code  of  CM  prpcedure,  so  lai? 
as  it  relates  to  the  duty  of  the  district  attorney  to  bring  an  actlpu 
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I^OTES  TO  AMENDMENTS. 

to  recover  the  penalty  of  a  forfeited  recognizance,  has  been 
solidated  in  the  County  Law  ($  2Ul).  xhe  amenament  of  Uie 
Coae  of  Civil  Procedare  noted  in  the  text  was  maae  necessary 
by  this  consolidation. 

67.  fi  2032,  subd.  3.  Section  8  of  the  Code  of  Civil  Procedare 
provides  for  a  case  in  which  a  court  of  record  has  power  to 
punish  for  a  criminal  contempt  and  has  been  removed  to  the 
Juaiciary  Law  (§  750).  The  change  in  the  text  accordingly  has 
been  made. 

b8.  §§  2412-2415.  Title  10  of  chapter  17  of  the  Code  of  Civil 
Procedure  relates  to  proceedings  to  change  the  name  of  an  lo- 
dividual  or  corporation.  The  part  of  this  title  that  relates  to  the 
change  of  name  of  a  corporation  has  been  consolidated  in  tlw 
General  Corporation  Law.  It  became  necessary,  therefore,  tu 
amend  the  sections  in  this  title  so  as  to  leave  intact  in  the  Code 
of  Civil  Procedure  the  proceedings  relating  to  the  change  of  tbe 
name  of  an  individual.     Hence  the  amendment  to  these  sections. 

69.  I  2507.  The  new  matter  inserted  in  this  section  is  taken 
from  Code  of  Civil  Procedure,  §  27.  The  remainder  of  $  27  has 
been  placed  in  Judiciarv  Law,  §$28,  158,  194.  The  matter 
in^erted  in  fi  2507  would  be  out  of  place  in  the  first  chapter  of 
the  Code  but  falls  appropriately  in  %  2507. 

70.  S  2512.  The  first  sentence  of  this  section  is  Code  of  Ciiil 
Procedure,  §  2512.  The  remainder  is  from  Code  of  Civil  Pro- 
cedure, H  95-07.  Portions  of  §|  95-97  are  incorporated  in  Ju- 
diciary Law  as  follows:  Section  05,  in  Sfi  168,  200;  section  SW, 
in  IS  231,  349,  351,  354;  section  97.  in  §§  KJO.  170.  201,  232-2W, 
279,  403.  405.  It  was  deemed  best  to  remove  the  portion  of 
\\  95-97  of  the  Code  of  Civil  Procedure  which  is  not  included 
in  the  Judiciary  Law  from  the  first  chapter  of  the  Code  to  ch«|r 
ter  18  with  similar  matter. 

78.  §  2537.  The  changes  in  this  section  are  merely  changes 
of  reference.  Section  774  of  the  Code  of  Civil  Procedure  relate* 
to  the  supervision  of  court  funds  by  the  comptroller  of  the  state 
and  is  substantive  in  character. 

73.  §  2634.  The  first  sentence  of  this  section  relating  to  the 
indexing  of  wills  by  county  clerks  and  registrars  has  been  con- 
solidated in  the  De<»edent  Estate  Law  as  substantive  matter. 
The  last  sentence  has  been  retained  because  it  provides  for  the 
fees  of  an  executor  or  administrator  with  the  will  annexed,  who 
causes  the  record  mentioned  to  be  made.  The  changes  made  in 
this  section  are  to  correct  references. 

74.  §  2660.  Part  of  this  section  has  been  placed  in  the  De- 
cedent Estate  Law  (fi  103>.  The  removed  portion  is  substantive 
matter  relating  to  the  liability  of  a  husband  for  the  debts  of 
his  deceased  wife,  his  liability  as  administrator  for  the  debts  of 
his  wife  and  the  disposition  of  unadministered  assets  of  his  wife 
at  the  lime  of  his  death. 

76.  fi  2605.  It  was  necessary  to  amend  this  section  -  because 
the  section  in  the  article  of  the  Code  referred  to  prescribing  the 
mnnner  of  authenticating  papers  was  consolidated  in  the  D^ 
cedent  Estate  Law  (fi  45). 

76.  fi  2696.  A  change  in  the  reference  was  made  necessary 
because  fi  2704,  prescribing  the  manner  of  authenticating  papeff 
of  another  state  or  country  to  be  used  in  this  state  was  consoli- 
dated in  fi  45  of  the    Decedent  Estate  Law. 

ST4 


NOTES  TO  AAIEXDMENTS. 

77.  S  2733.  The  first  part  of  this  section,  relating  to  advance* 
meiits,  has  been  consolidated  in  the  Ueoedeut  Estate  Law  as 
i  U9.  The  latter  part  being  practice  has  been  retained  in  the 
CcMle  of  Civil  Procedure. 

V8  I  274t>.  Section  744  of  the  Code  of  Civil  Procedure  has 
been  incorporated  in  th^  State  Finance  Law  as  subdivision  4  of 
S  S,  except  the  last  clause,  relating  to  the  fees  of  county  clerks, 
i^bich  is  consolidated  in  County  Law  as  §  240,  subd.  22^  and 
tbns  the  change  in  reference  becomes  necessary.  Section  744  of 
tlie  Code  of  Civil  Procedure  related  to  the  supervision  of  court 
:f  unds  by  the  state  comptroller.  A  portion  at  the  end  of  this  sec- 
tion has  been  taken  care  of  in  appropriate  schedules  of  repeals. 

79.  f  2838^  subd.  1.  The  provision  in  the  article  mentioned  in 
this  subdivision  of  the  Code  of  Civil  Procedure  has  been  consoli- 
dated in  the  Decedent  Estate  Law.  It  relates  to  the  authentica- 
tion of  papers  from  another  state  or  foreign  country',  for  use  in 
tliis  state.   The  changes  in  reference,  therefore,  became  necessary. 

80.  §  2863.  Subdivision  3  of    this  section  contains  a  reference 
to  certain  sections  of  the  Code  of  Civil  Procedure.    Two  of  these 
sections,  to  wit:  §f  1843  and  1868,  have  been  placed  in  the  De- 
cedent Estate  Law.     Section  l&o8  relates  to  the  liability  of  lega- 
tees or  devisees  to  a  child  born  after  the  making  of  a  will  who  is 
entitled  to  succeed  to  a  part  of  the  real  or  personal  property  of 
the  testator,  and  their  liability  to  the  subscribing  witness  to  a 
will  who  is  entitled  to  succeed  to  a  share  of  such  property.    This 
is  substantive  in  character  and  for  that  reason  has  been  placed 
in  the  Decedent  Estate  Law  (f  28)  and  taken  from  the  C/ode  of 
Civil  Procedure.     Section  1843  of  the  Code  of  Civil  Procedure 
relates  to  the  liability  of  heirs  and  devisees  for  the  debts  of  the 
decedent  and  is  substkntive  in  character,  and  has  been  placed  in 
the  Decedent  Estate  Law  as  §   101.     The  reference,  therefore, 
in  subdivision  3  of  §  2833  has  been  changed  to  correspond  to  this 
treatment  of  §9  1843  and  1868  of  the  Code  of  Civil  Procedure. 

81.  §  2889.  Sections  63  and  &I  of  th^  Code  of  Civil  Proced- 
ure, relating  to  attorneys  practicing  in  the  city  of  New  York, 
have  been  placed  in  the  Penal  Law  and  a  corresponding  change 
in  reference  has  been  made  in  this  section. 

82.  §  2990.  Section  1037  of  the  Code  of  Civil   Procedure  re-, 
lates  to  the  making  and  filing  of  duplicate  jury  lists  and  has  been 
placed  with  its  appropriate  provisions  in  the  Judiciary  Law  under 
the  head  of  jurors.    This  necessitated  a  change  in  the  reference, 
which  has  been  made. 

83.  §  2991.  Section  lOa^  of  the  Code  of  Civil  Procedure,  re- 
lating to  excusing  of  jurors  from  service  during  the  whole  or  n 
portion  of  a  term,  has  been  placed  in  the  Judiciary  Law  and  the 
necessary  change  in  reference  in  this  section,  therefoie,  has  been 
made. 

84.  §  3075,  subd.  2.  The  reference  in  this  subdivisiop  hns  been 
changed  because  Code  of  Civil  Procedure,  §  46,  has  been  madt* 
f  15  of  the  Judiciary  Law. 

86.  S  3158.  Sections  104  and  105  of  the  Code  of  ^ivil  Pro- 
cedure  have  been  incorporated  as  ftS  400  and  401  of  the  JudI' 
clary  Law.  They  rolnte  to  the  authority  of  the  sheriflF  to  com- 
mand the  power  of  the  coiiPtr  to  ovprcome  resistance  and  the 
certificntfoTi  of  the  pRraes  of  those  who  resist  his  authority. 

86.  ft  32R3.  The  chanee  made  in  this  section  merely  substi- 
tntes  the  title  of  the  general  law  for  the  statute  mentioned  in 
the  section. 
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NOTES  TO  AMKNDME^TS. 

87.  I  8320.  The  change  in  this  section  is  one  of  lefeienee 
merely. 

Sa.  §  Sa^a,  subd.  14.  The  reriKreuce  iu  this  sabdiTiBion  bt^ 
beou  ehan^ed  from  **  sixteenth  *'  to  "  tifteeuth "  to  comeit  sn 
obvious  error  in  the  i>reHent  Code.  Chapter  14$  of  the  Code  o' 
Civil  Procedure  contains  hut  two  titles.  Article  1  of  tide  4  e( 
chapter  15  is  entitled  **Judi?ment  Creditor's  Action*'  and  tbf 
definition  contained  in  i  3348,  subd.  14^  is  oC  a  ^'judjnnent 
creditor's  action.'* 

Se.  §  3347.  subd.  1.  Section  122  o{  the  Code  of  CirU  Pro- 
cedure has  been  consolidated  as  %  847  of  the  Prison  I^w  and 
has  been  made^  to  apply  to  civil  and  criminal  i>risouers  ia  ac- 
cordance with  the  language  of  this  subdivi.sinu.  It  is,  therefore. 
unneeeHk:nry  to  include  it  as  a  part  of  this  subdivision. 

90.  §  8347,  subd.  5.  Section  548  of  the  Code  of  Civil  Pn>- 
cediire,  referred  to  in  tliis  subdivision,  has  been  coni^olidatt-d  id 
§  23  of  the  Civil  Rights  Law*  It  relates  to  the  exemption  of  s 
person  from  artest  in  a  civil  action  or  special  proceeding  eitcept 
as  prescribed  by  statute. 

91.  i  :^47.  subd.  7.  The  reference  Xq  "title  third"  cos- 
tained  in  the  second  sentence  has  been  changed  to  "  arttolo  tiiiid 
of  title  third  '*  because  article  third  is  the  only  iiortion  of  title 
third  remaining  in  the  Code.  The  remainder  of  title  third  is  in 
the  Judioiary  Law.  The  reference  to  '•  title  fourth  *'  in  the  same 
sentence  has  been  omitted  because  the  whole  title  has  K^b 
transferred  to  the  Judiciary  liHw.  The  reference  in  the  fifth 
sentence  to  **  title  third  '*  has  been  changed  to  ♦*  article  third  «f 
title  third  "  of  the  Code  and  **  article  sixteen  of  the  judiciary 
law  "  because  article  third  is  the  only  portion  of  title  third  re- 
maining in  the  Code  and  the  remainder  of  the  title  is  now  in 
Judiciary  Law,  article  thirteen.  The  reference  to  "  title  fourth  " 
in  the  last  sentence  has  been  changed  to  "  articles  seventeca 
and  eighteen  of  the  Judiciary  law  "  because  the  provisions  of 
title  fou'*th  are  now  consolidated  in  those  articles  of  the  Jadi- 
ciary  Law. 

99.  f  3347.  subd.  IL  The  references  to  $(|  2181-2187.  218T- 
211)1).  221.'{-221.S  have  been  removed  becauiiie  these  Bectiona  ire 
now  In  Debtor  and  Creditor  Law.  The  reference  to  i§  222H- 
'^230  has  ))een  removed  because  these  sections  are  now  in  Prifoa 
Uaw,     The  references  are  no  longer  necessary. 
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GENERAL  CONSTRUCTION  LAW. 


(Laws  of  1909,  ch.  27.     Takes  the  place  of  former   Statutory 

Construction  Law.) 


Article    1.  Short  title   (|   1). 

2.  Mennlog   of   terms    {U    10*58). 

5.  Ancient  slatiites   ana   roeolutlons    (S§   70-72). 

4.  Relorences,    titles   and   head   notes    (|f   80,    81). 

6.  Effect    or   repeal*    (SI    00-96). 

6.  Effect   of   consollddtecl    laws    (|8    100,    101). 

7.  ApplicAtioa  of  chapter    (t   110). 

8.  Laws  repealttl;    when   to   take  effect   <SI    130,   131). 

ARTICLES   1. 

Short  Title, 
Section  1.  SHort  title. 

i  1*  ulLort  tiil^.    Thif  chapter  shall  be  known'  as  the  ^  Gen 
eral  Constmction  Law." 

AaTICIiB   9. 

Meaning  of  Terms, 

Sec.    10.  Acknowledjre   and  acknotvlc?df(ment. 

11.  Acknowledgment  or   proof  of  Inntninualt 

12.  Affidavit. 

13.  Adioumment    of  ni<>etlng. 

14.  Bond    and   undertaking. 
13.  Chattels. 

16.  Wioo«». 

17.  Civil  omIp  and   criminal  code. 
16.  ODhsoUdatcd    laws. 

19.  Day,   calendar. 

20.  Day,  compntatlon. 

21.  Folio. 

22.  Gender. 

23.  Heretofore  and  hereafter, 
84.  Hnliday  and  half  holiday. 

25.  Holiday  In  contractual   obllgatUma. 

26.  Jndfcc. 

27.  I^asc,    preccHlinff.    next   and    following. 

28.  Lunatic  and   lunacy.  « 

29.  Men. 

80.  Month,   computation.  .     *    ^ ^ 

31.  Month   in  statwt^,  contwct  and  public  Of  prtTate  Instromest. 
.'^2.  Municipal    officers. 

33.  Notice. 

34.  Now. 

35.  Number,    singular   and   plural. 

36.  Oath,    affidavit  atid  swear. 
87.  Person. 

38.  Property. 

39.  Property,    personal. 

40.  Property,    real. 

41.  Quorum   and   majoritr. 
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fl*c.   42.  Register  of  county. 

43.  Seal  of  court,  public  officer  or  corporatloo. 

44.  Seal,   private. 

4d.  Seal,    private  as  corporate  seaL 

40.  Signature. 

47.  Sute. 

48.  Tense,   present. 
40.  Territory. 

50.  Time,  computation. 

61.  Tim?,   night. 

68.  Time,   standard. 

5&.  Time,   use  of   standard.  ^ 

64.  Village. 

55.  Women. 

66.  Writing   and   written. 

67.  Year,   common  and  leap. 

68.  Year  in  statute,  contract  and  public  or  prirate  Inatnunait. 

f  lO.  Acknoirledare  and  ackno^rled^ment. 

The  terms  acknowledge  and  acknowledgment,  when  used  wiUi 
reference  to  the  execution  of  an  instrument  or  writing  other 
than  a  deed  of  real  property,  include  a  compliance  with  the  pro- 
visioDs  of  the  next  section  by  either  such  proof  or  acknowledge 
ment. 

I  11.  Adcnovrledflrment  or  proof  of  inatrument* 

When  the  execution  of  any  instrument  or  writing  is  authorixed 
or  required  by  law  to  be  acknowledged,  or  to  be  proven  so  as  to 
entitle  it  to  be  filed  or  recorded  in  a  public  office,  the  acknowledg- 
ment may  be  taken  or  the  proof  made  before  any  officer  then  and 
there  authorized  to  take  the  acknowledgment  or  proof  of  the 
execution  of  a  deed  of  real  property  to  entitle  it  to  be  recorded 
in  a  county  clerk's  office,  and  snail  be  made  and  certified  in  the 
same  manner  as  such  acknowledgment  or  proof  of  such  deed. 

i  12.  Affidavit. 

When  an  affidavit  is  authorized  or  required  It  may  be  sworn 
to  before  any  officer  authorized  by  law  to  take  the  acknowledg- 
ment of  deeds  in  this  state,  unless  a  particular  officer  is  specified 
before  whom  it  is  to  be  taken. 

i  13.  Adjoamnient  of  meetlngr* 

Any  meeeting  referred  to  in  section  forty-one  of  this  chapter 
may  be  adjourned  by  a  less  number  than  a  quorum. 

f   14.  Bond  and  nndertaklns.^ 

A  provision  of  law  authorizing  or  requiring  a  bond  to  be  given 
shall  be  deemed  to  have  been  complied  with  by  the  execution 
of  an  undertaking  to  the  same  efifect. 

I  15.  Chattels. 

The  term  chattels  includes  goods  and  chattels. 

I  16.  Chooae. 

The  term  choose  Includes  elect  and  appoint. 
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I  17.  Civil  code  and  criminal  code. 

The  term  civil  code  means  the  code  of  civil  procedure.  The 
term  criminal  code  means  the  code  of  criminal  procedure. 

f  18.  Consolidated  laws. 

The  term  Consolidated  Laws  shall  mean  the  compilation  of 
the  statutes  prepared  by  the  board  of  statutory  consolidation  and 
thit  amendments  thereof. 

f  19.  Day,  calendar. 

A  calendar  day  includes  the  time  from  midnight  to  midnight. 
Sunday  or  any  day  of  the  week  specifically  mentioned  means  a 
calendar  day. 

f  20.    [Am'd,  1910.]      Day,  computation. 

A  number  of  days  specified  as  a  i)eriod  from  a  certain  day 
within  which  or  after  or  before  which  an  act  is  authorized  or 
required  to  be  done  means  such  number  of  calendar  days  ex- 
clusive of  the  calendar  day  from  which  the  reckoning  is  made- 
Sunday  or  a  public  holiday,  other  than  a  half  holiday,  must  bp 
excluded  from  the  reckoning  if  it  is  the  last  day  of  any  such 
period,  or  if  it  is  an  intervening  day  of  any  such  period  of  two 
days.  In  computing  any  specified  period  of  time  from  a  specified 
event,  the  day  upon  which  the  event  happens  is  deemed  the  day 
from  which  the  reckoning  is  made.  Tne  day  from  which  any 
specified  period  of  time  is  reckoned  shall  be  excluded  in  making 
the  reckoning. 

Amended  by  L.  1910,  ch.  347,  In  effect  May  21,  1910. 

I  21.  The  term  folio  shall  mean  one  hundred  ivordsy 
conntins   each   Airnre   as   a    word. 

When  an  officer  empowered  by  law  to  do  so  shall  order  an 
official  advertisement  published  in  a  newspaper  in  display  type 
or  to  be  so  displayed  as  to  leave  an  unusual  quantity  of  blank 
space  in  the  advertisement,  or  to  contain  pictures  or  diagrams, 
or  where  the  character  of  such  advertisement  requires  it.  such 
advertisement  shall  be  paid  for  by  measurement  over  all  of  such 
space  necessarily  used,  two  square  inches  of  space  to  count  as 
one  folio.  When  there  are  over  fifty  and  under  one  hundred 
words,  they  shall  be  counted  as  one  folio;  but  a  less  number  than 
fifty  words  shall  not  be  counted,  except  when  the  whole  statute, 
notice  or  order  contains  less  than  fifty  words. 

Amended  bj  L.   1014,  cb.  72,  in  effect  March  24.   1914. 

I  22.  Gender. 

Words  of  the  masculine  gender  include  the  feminine  and  the 
neuter,  and  may  refer  to  a  corporation,  or  to  a  board  or  other 
body  or  assemblage  of  persons;  and,  when  the  sense  so  indicates, 
words  of  the  neuter  gender  may  refer  to  any  gender. 

I  28.  Heretofore    and    hereafter. 

Each  of  the  terms,  heretofore,  and  hereafter,  in  any  provision 
of  a  statute,  relates  to  the  time  such  provision  takes  effect. 

I  24.  Holiday  and  half  holiday. 

The  term  holiday  includes  the  following  days  in  each  j'ear: 
The  first  day  of  January,  known  as  New  Year's  day;  the  twelfth 
day  of  February,  known  as  Lincoln's  birthday;  the  twenty- 
second  day  of  February,  known  as  Washington's  birthday;  the 
thirtieth  day  of  Mav,  known  us  Memorial  day;  the  fourth  day  of 
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July,  known  as  Independence  day;  the  first  Monday  of  Septcm- 
\^r,  known  a«  Labor  day;  the  twelfth  day  of  October,  known  as 
Columbus  day;  and  the  twenty -fifth  day  of  December*  known  as 
Christmas  day,  and  if  either  of  such  days  is  Sunday,  the  next 
day  thereafter;  each  general  election  day  and  each  daj  ap- 
pointed by  the  president  of  the  United  States  or  by  the  govemor 
i  of  this  state  as  a  day  of  general  thanksgiving,  general  fasting 

and   prayer,  or  other  general  religious  observances.     The  term 
half  holiday  includes  the  period  from  noon  to  midnight  of  each 
Saturday  which  is  not  a  holiday. 
Am'^    by  U    1900,   cb.   112.     In  effect  tfarcb  23,   1908. 

I  26.  Holiday  In  contractual  obll  sat  tons. 

Where  a  contract  by  its  terms  requires  the  payment  of  money 
or  the  performance  of  a  condition  on  a  public  holiday,  such  pay- 
ment may  be  made  or  condition  performed  on  the  next  busiDess 
day  succeeding  such  holiday,  with  the  same  force  and  effect  as 
if  made  or  performed  in  accordance  with  the  terma  of  the  ctm- 
tract. 

S  96.  Jndare. 

The  term  judge  includes  every  judicial  officer  authorized,  alone 
or  with  others,  to  hold  or  preside  over  a  court  of  record. 
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S  2T.  Last,  preceding,  next  and  followlnff. 

A  reference  to  the  last  or  preceding  section,  or  other  provision 
of  a  statute,  means  the  section  or  other  division  immediately 
preceding,  and  a  reference  to  the  next  or  following  section  or 
other  division  of  a  statute  means  the  section  or  other  division 
immediately  following. 

I  28«  Li^natlo  and  lanaoy. 

The  terms  lunatic  and  lunacy  include  every  kind  of  nnaonnd- 
neas  of  mind  except  idiocy. 

I  29.  Men. 

The  term  men  includes  boys. 

I  80.  Month,  computation. 

A  number  of  months  after  or  before  a  certain  day  shall  be 
computed  by  counting  such  number  of  calendar  months  from  such 
day,  exclusive  of  the  calendar  month  in  which  such  day  occurii, 
and  shall  include  the  day  of  the  month  in  the  last  month  so 
counted  having  the  same  numerical  order  in  days  of  the  month 
as  the  day  from  which  the  computation  is  made,  unless  ther«  be 
not  so  many  days  in  the  last  month  so  counted,  in  which  case 
the  period  computed  shall  expire  with  the  last  day  of  the  mouth 
80  counted. 
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I  3it  afontli  in  •tatvt^i  cQiitrnct  noa  public  91*  pvivuv<> 

Instrameiit. 

In  a  statute,  contract  or  public  or  private  instrument,  unless 
otherwise  provided  in  sucli  contract  or  instrument  or  by  law,  iiie 
ttrin  moutii  means  a  calendar  month  and  not  a  lunar  month. 

« 

S   89.  Manftctpal  ofllcerv. 

A  reference  to  several  otiicers  of  a  municipal  corporation  hold- 
ing the  same  ottice,  or  to  a  board  of  such  officers,  shall  be  deemed 
to  refer  to  the  single  officer  holding  such  office,  when  but  one 
pc.r»on  is  chosen  to  fill  s\ich  office  in  pursuance  of  law. 

S  33.  XoUce. 

W  hen  a  notice  is  required  to  be  given  to  a  board  or  body, 
service  ot  such  notice  upon  the  clerk  or  chairman  thereof  shall 
h9  auffioieiit. 

S  34«  Now, 

The  term  now  in  any  provision  of  a  statute  referring  to  other 
laws  in  force,  or  tu  persona  in  office,  or  to  any  facts  or  circum- 
staocefi  as  existing,  relates  to  the  laws  in  force,  or  to  the  per* 
aon  in  office,  or  to  the  facts  or  circumstances  existing,  lespeo* 
tirely,  immediately  before  the  taking  effect  of  such  provision. 

S  8f(.  Hnntber,  singrvlor  niid  plural. 

Words  in  the  singular  number  include  the  plural,  and  in  the 
pJur^  number  include  tho  singula^, 

I  a^  patli,  aflldaYlt  ana  «tv««rt 

The  terms  oath  and  affidavit  include  every  mode  authorised  by 
law  of  attesting  the  truth  of  that  which  is  stated.  The  term 
»wear  includes  every  mode  authorised  by  law  for  administering 
an  oath, 

I  37.  Pevsea. 

The  term  person  includee  a  corporation  and  a  joint-stock  asso- 
elation.  Whenr  used  to  designate  a  party  whose  property  may 
be  the  subject  of  any  offense,  the  tcnn  person  also  Includes  the 
state,  or  any  other  state,  government  or  country  which  may  law- 
fully own  property  in  the  state. 

I  88.  Property* 

The  term  property  includes  real  and  personal  property. 

f  89.  Property,  pemonal. 

The  term  personal  property  includes  chattels,  monejr,  things  in 
action,  and  all  written  ini«tramentH  themselves,  as  distinguished 
from  the  rights  or  interests  to  which  they  rehite,  by  which  any 
right,  interest,  lien  or  ineumbrauee  in,  to  or  upon  i)ropert.v,  or 
any  debt  or   finaiicinl   obligation  is  created,   acknowledged,   ev|- 
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denced,  transferred,  discharged  or  defeated,  wholly  or  in  part, 
and  everything,  except  real  property,  which  may  be  the  sabj«cC 
of  ownership. 

Oil  weiis  and  all  fixtures  connected  therewith,  situate  on  lands 
leased  for  oil  purposes  and  oil  interests,  and  rights  held  under 
and  by  virtue  of  any  lease  or  contract  or  other  right  or  liceius€> 
to  operate  for  or  produce  petroleum  oil,  shall  be  deemed  personal 
property  for  all  purposes  except  taxation. 

I  40.  Property,   real. 

The  term  real  property  includes  real  estate,  lands,  tenements 
and  hereditaments,  corporeal  and  incorporeal. 

f  41.  <iaoroiu  and  majority. 

Whenever  three  or  more  public  officers  are  given  any  power 
or  authority,  or  three  or  more  persons  are  charged  with  any  pub- 
lic duty  to  be  performed  or  exercised  by  them  jointly  or  as  a 
lK)ard  or  similar  body,  a  majority  oi  all  snch  i>ersoiis  or  officers 
at  a  meeting  duly  held  at  a  time  fixed  by  law,  or  by  any  by-law 
duly  adopted  by  such  board  or  body,  or  at  any  duly  adjoanied 
meeting  of  such  meeting,  or  at  any  meeting  duly  held  upon  rea- 
sonable notice  to  all  of  them,  may  perform  and  exercise  such 
power,  authority  or  duty,  and  if  one  or  more  of  such  nersons  or 
officers  shall  have  died  or  have  become  mentally  incapable  of 
acting,  or  shall  refuse  or  neglect  to  attend  any  such  meeting,  a 
majority  of  the  whole  number  of  such  persons  or  officers  shall 
be  a  quorum  of  such  board  or  body,  and  a  majority  of  a  quorum, 
if  not  less  than  a  majority  of  the  whole  number  of  such  persons 
or  officers  may  perform  and  exercise  any  such  power,  authoritj 
or  duty. 

I  42.  R eiri ster   of   ooanty. 

Any  act  done  in  pursuance  of  law.  bjr  the  register  of  a  county 
shall  be  deemed  to  be  a  compliance  with  any  provision  of  law 
authorising  or  requiring  such  act  to  be  done  by  the  county  clerk 
of  such  county,  and  any  instrument  or  writing  filed,  entered  or 
rec3rded  in  pursuance  of  law  in  the  office  of  a  register  of  a 
county,  shall  be  deemed  to  be  a  compliance  with  any  provisioa 
of  law  authorising  or  reqniricg  snch  paper  to  be  filed,  entermS 
or  recorded,  as  the  case  may  be.  in  the  office  of  the  clerk  of 
such  county.  The  term  county  clerk  when  used  in  relation  to 
conveyances  of  real  property  or  the  filinc  or  recording  of  instru- 
ments which  are  or  may  be  filed  in  the  office  of  the  register  of 
a  county,  shall  include  the  register  of  each  county  in  which 
there  is  a  register. 

t  43.   Seal  of  court,  pnbllc  officer  or  eorporatloa. 

A  seal  of  n  conrt.  pnhHo  officer  or  corporation  mar  he  Im- 
pressed directly  upon  the  instrument  or  writing  to  be  sealed,  or 
upon  wafer,  wax  or  other  adhesive  substance  affixed  thereto, 
or  upon  paper,  or  other  siniilfl''  substance  affixed  thereto  by 
mucilage  or  other  adhesive  substance. 
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§    44.   Sealy  private. 

.The  private  seal  of  a  person,  other  than  a  corporation,  to  any 
instrument  or  writing  shall  consist  of  a  wafer,  wax  or  other 
similar  adhesive  substance  affixed  thereto,  or  of  paper  or  other 
similar  substance  affixed  thereto,  by  mucilage  or  other  adhesive 
Hubstance,  or  of  the  word  "  seal,  or  the  letters  "  L.  S.,*'  opposite 
the  signature. 

I   40.  Seal,  private  as  corporate  seal. 

An  instrument  or  writing  duly  executed,  in  the  corporate  name 
of  a  corporation,  which  shall  not  have  adopted  a  corporate  seal, 
by  the  proper  officers  of  the  corporation  under  their  private 
H«>als,  shall  be  deemed  to  have  been  executed  under  the  corporate 
seal. 

§  4e.   Siirnature. 

The  term  niguatnre  includes  any  memorandum,  mark,  or  sign, 
written  or  placed  upon  any  instrument  or  writing  with  intent  to 
execute  or  authenticate  such  instrument  or  writing. 

f  47.   State. 

The  term  state,  when  used  generally  to  include  every  state  of    - 
the   United   States,    includes  also  every   territory  of  the   United 
States  and  the  District  of  Columbia. 

I   4S.  Tense,  present. 

Words  in  the  present  tense  include  the  future. 

I  49.  Territory. 

The  term  territory  when  used  generally  to  include  every  terri- 
tory of  the  United  States,  includes  also  the  District  of  Columbia. 

g  60.  Time,  eompntation. 

Time  shall  continue  to  be  computed  in  this  state  according  to 
the  Gregorian  or  new  style.  The  first  day  of  each  year  after 
the  year  seventeen  hundred  and  fifty-two  is  the  first  day  of 
January,  according  to  such  style. 

g  Bl.  Tinte,  nlsht. 

Night  time  includes  the  time  from  sunset  to  sunrise. 

g  52.    [Am>d,  lf)lR.]     Time,  standard. 

The  standard  time  throughout  this  state  is  that  of  the  seventy- 
fifth  meridian  of  longitude  west  from  (Greenwich,  except  that  at 
two  o'clock  ante  meridian  of  the  last  Sunday  in  March  of  each 
year  such  standard  time  throughout  this  state  shall  be  advanced 
one  hour,  and  at  two  o'clock  ante  meridian  of  the  last  Sunday 
in  October  of  each  year  such  standard  time  throughout  this  state 
shall,  by  the  retarding  of  one  hour,  be  returned  to  the  mean 
astronomical  time  of  the  seventy-fifth  meridian  of  longitude  west 
from  Greenwich,  and  all  courts  and  public  officers,  and  legal  and 
official  proceedings,  Hhall  be  regulated  thereby. 

AmM  by  U  1918.  ch.  112.  In  effect  Mnr.  28,  1918. 

g  5!t.   Time,  nse  of  standard. 

Any  act  required  by  or  in  pursuance  of  law  to  be  performed  at 
or  within  a  prescrilK?(I  time,  shall  be  performed  according  to  the 
standard  time. 
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S   64.   Villaire. 

The  term  village  meAiiB  tm  incorporated  viUace. 

I  5S»  Women, 

The  term  wotnen  iuolildes  girls. 

f  66..  IW'rltinar  and  written. 

The  terms  writiug  aud  writtep  include  every  legible  reyie- 
fleutatioii  of  letters  upon  u  luatenal  substance^  except  when  ap- 
plied to  the  signature  of  an  instrument. 

i  67.  Year»  common  and  leap. 

For  the  purpose  of  computing  and  reckoning  the  days  of  the 
year  in  the  same  regular  course  in  the  future,  erer^  year,  the 
number  of  which  in  the  Christian  era  is  a  multiple  of  four,  \a 
a  bissextile  or  leap  year  consisting  of  three  hundred  and  tixt}- 
six  days,  unless  such  number  of  the  year  is  a  multiple  of  one 
hundred  and  the  first  two  figures  thereof  treated  M  a  separate 
•  number  is  not  a  tnwitiple  of  four,  and  erery  year  which  is  not 
a  leap  year  Is  a  common  year  consisting  of  three  hundred  and 
sixty-five  days. 

S  68.  Year  In  atntnte^  oontraet  nn«  tinMi«  •»  private  tn- 
strnment. 

The  term  year  in  a  statute,  contract,  or  any  public  or  private 
instrument,  means  three  hundred  and  sixty-five  dny»,  but  the 
added  day  of  a  leap  year  and  the  day  immediately  preceding 
shall  for  the  purpose  of  such  computation  be  counted  aa  one  day. 
in  a  statute,  contract  or  public  or  private  instrument,  the  term 
year  means  twelve  months,  the  term  half  year,  aix  months,  and 
the  term  a  quarter  of  a  year,  three  months. 


ARTICLE    3. 

Ancient  Sdatuies  and  Resolutiona. 

Sec.    70.  Statntee   of  England  and   Great  Britain   iBoperatlrtt  In   this  stata 
Tl.  Acts  of  the  legislature  of  the  colony  of  New  Totjc  Inopenitlre. 
72.  nei«olnt!oni!   of    tho   oongreM  of   the   «!olony   atld   the   conrentkiD  of 
New  York  Inoperatlre. 

i  TO.  8tiitiite«  of  Bmrland  and  Orent  Britain  iaoperaHv^ 
in  this  state. 

A  statute  of  Knplnnd  or  Great  Britain  shall  not  be  deemed 
to  have  had  any  force  or  effect  in  this  state  since  May  first, 

seventeen  hundred  and  el^hty-el^ht. 

I  71.  Acta  of  the  lefclslatare  of  the  colony  of  IVew  Tork 
Inoperiitive. 

Arts  of  the  Icffislature  of  the  colony  of  New  York  shall  not 
be  deomod  to  have 'had  any  force  or  effect  in  this  state  since 
December  twenty-ninth,   eighteen   hundred   and  twenty-eight. 
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S    72.  Rosolationii  off  the  eonpst^nM  of  th^  eoloMr  ItnA  the 
>ai%r«ntioift  of  Neiv  Ye^lc  Inoperative. 

1*he  reaolutiotis  of  the  congress  of  the  colony  of  New  York  and 
of  the  eonventiou  of  the  state  of  New  York,  shall  not  be  deemed 
to   be  the  laws  of  this  state  hereafter. 


ARTIGLB   4.    ^ 

KejetenceSy   Titles  and  Head   Notes, 

See.   80.  References  to  repealed  proviftions. 
81.  Titles   and   bead   nuteH. 

I  80.  References   to    repealed  provisions. 

If  any  prorlflion  of  a  law  be  repealed  and,  in  substance,  re- 
enacted,  a  reference  in  any  law  to  such  repealed  provision  shall 
be  deemed  a  reference  to  stich  re-enacted  provision. 

I  81.  Titles  anil  head  notes. 

If  the  title  of  any  article  or  other  dirisfon  of  a  statute,  oif 
the  head  note  of  a  section  shall  be  amended  or  repealed  in  the 
body  of  the  statute,  or  if  a  new  article  or  other  division  having 
a  title,  or  a  new  section  having  a  new  head  note  be  added  to 
a  statute,  the  corresponding;  title  or  head  note,  if  any,  In  an 
abstract  of  contents  at  the  beginning  of  the  article  or  other 
division  of  the  statute  shall  bo  deemed  to  be  correspondingly 
amended  or  repealed,  although  there  be  no  express  reference 
thereto. 

article:  b. 

Effect  of  Repeals. 

Sec.   90.  Effect   of   the   repeal   of   a   repealing  statute. 

91.  Kffec't  of  the  repeal  of  a  statute  upvQ  amendme&tfl  tbefeof. 

92.  Rnrect   of    tho   repeal   of   an    amending   statute. 

93.  Effect  of  reiM>aIlnK  statute  upon   exlntlng  rights. 

94.  Effect   of   repealing   statute   upon   pending   actions  and  proceedings. 
93.  Effect   of    the   repeal   of   a   statute   by    another   statute   substantially 

re-enacting  the  former. 
96.  Effect  of  hyphen  In  schedule  of  repeals. 

I  90.  Slffeet  of  the  repeal  of  a  vepeallnff  statute. 

The  repeal  hereafter  or  by  this  chapter  of  any  provision  of  a 
statute,  which  repeals  any  provision  of  a  prior  statute,  does  not 
revlre  aueb  prior  provision. 

I  01.  Bfffect  of  the  repeal  of  a  statute  np*n  aasendmen ts 
thereof. 

The  repeal  by  the  Consolidated  Laws  of  a  statute  inelndea  a 
statute  amendatory  of  the  statute  repealed. 
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I  08.  fifleet  of  the  repeal  of  an  amend  lair  ■  tat  ate. 

The  repeal  hereafter  or  by  this  chapter  of  any  proTisioD  of  a 
statute,  which  amends  a  provision  of  a  prior  statute,  leaves  luch 
prior  proTision  in  force  unless  the  amendatory  statute  be  a  sab- 
stantial  re-enactment  of  the  statute  amended. 

I  IMI.  Bffect  of  repealinar  statvte  upon  exiatlns  rlffkta. 

The  repeal  of  a  statute  or  part  thereof  shall  not  affect  or  im- 
pair any  act  done,  offense  committed  or  right  accruing,  accrued 
or  acquired,  or  liability,  penalty,  forfeiture  or  puuishmcut  iii- 
curred  prior  to  the  time  such  repeal  takes  effect,  but  the  same 
may  be  enjoyed,  asserted,  enforced,  prosecuted  or  inflicted,  as 
fully  and  to  the  same  extent  as  if  such  repeal  had  not  beeu 
effected. 

I  94.  Bffeet  of  repealing  atatnte  upon  pendlna*  actions 
and  proeeedlnjra. 

Unless  otherwise  specially  provided  by  law,  all  actions  and 
proceedings,  civil  or  criminal,  commenced  under  or  by  virtue  of 
any  provision  of  a  statute  bo  repealed,  and  pending  immediately 
prior  to  the  taking  effect  of  such  repeal,  may  be  prosecuted  and 
defended  to  final  effect  in  the  same  manner  as  they  might  if  si«ch 
provisions  were  not  so  repealed. 

f  95.  Bffect  of  the  repeal  of  a  statnte  hy  another  atat- 
nte  anbatantially   re-enactlny  the  former. 

The  provisions  of  a  law  repealing  a  prior  law,  which  are  sub- 
stantial re-enactments  of  provisions  of  the  prior  law,  shall  be 
construed  as  a  continuation  of  such  provisions  of  such  prior  law, 
modified  or  amended  according  to  the  language  employed,  and 
not  as  new  enactments. 

f  96.  Effect  of  hyphen  In  achednle  of  repeals. 

When  two  numbers  in  a  schedule  of  repeals  of  the  consoli- 
dated laws  are  connected  by  a  hyphen  both  such  numbers  are 
included  as  well  as  all   intermediate  numbers. 


ARTICLE   SIXTH. 

Effect  of  Consolidated  Laws, 

Sec.    100.  Effect    of    consolidation    uiK>n    \avn    pamed    at    tame    aeaalon   or 
before  couBolidation   takes  effect. 
101.  Effoct    of  consolidated   laws   on   penal   law  and  elrll   and   criminal 
codes. 

I  lOO.  Effect  of  conaolldatton  npon  iavra  paaaed  at  aaaic 
•easlon  or  before  conaolldatlon  takes  effect. 

No  provision  of  any  chapter  of  the  consolidation  of  the  gen- 
eral laws,  of  which  this  diaptcr  is  a  part,  shall  supersede  or 
repeal  by  implication  nry  law  passed  at  the  same  session  of  the 
legislature  at  which  any   such « chapter  was  enacted,  or  pasMil 
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after  the  enactmeut  of  any  such  chapter  aud  before  it  shall 
have  taken  effect;  and  an  amendatory  law  passed  at  such  session 
or  at  any  subsequent  session  begun  before  any  such  chapter  takes 
effect,  shall  not  be  deemed  repealed,  unless  specifically  desig- 
nated in  the  repealing  schedule  of  such  chapter. 

I  lOl.  ESffect  of  consolidated  la^a  on  penal  laiv  and 
drll  and  criminal  codes. 

The  Consolidated  Laws  shall  not  be  construed  to  amend,  re- 
peal or  otherwise  affect  any  provision  of  the  penal  law,  code  of 
civil  procedure  or  code  of  criminal  procedure  unless  expressly  so 
stated. 

articlb:  7. 

Application  of  Chapter^ 

Sec.   110.  Application  ot  chapter. 

I  110.  Application  ot  chapter. 

This  chapter  is  applicable  to  every  statute  anless  its  general 
object,  or  the  context  of  the  language  construed,  or  other  pro- 
visions of  law  indicate  that  a  different  meaning  or  application 
was  intended  from  that  required  to  be  given  by  this  chapter. 


ARTICLE!   8. 

Laws  Repealed;  When  to  Take  Effects 

See.  130.   Laws  repealed. 

121.   When  to  take  effect 

S  120.  Laws   repealed. 

Of  the  laws  enumerated  in  the  schedule  hereto  annexed,  the 
portion  specified  in  the  last  column  is  hereby  repealed. 

i  121.  inriien  to  talce  effect. 

This  chapter  shall  take  effect  immediately. 

SCHEDULE   OP   LAWS   REPEALED. 


Revlfied 

Statutes.. 

Part  1. 

chapter 

8, 

title 

8. 

section   16. 

Revised 

Statu  tea..' 

Part  1, 

chapter 

10. 

title 

1. 

sections  1-5. 

RevlHed 

Statutes. . 

Part  2. 

chapter 

4. 

title 

2. 

section   3. 

Revised 

Statutes. . 

Part  2, 

chapter 

4, 

title 

3. 

section   9. 

Revised 

Statutes.. 

Part  3, 

chapter 

3. 

title 

1, 

section   10. 

Revised 

Svtatntes.. 

Part  3, 

chapter 

7, 

title 

3. 

article  7,  sections  01,  62. 

Revised 

Statutes.. 

Part  3, 

chapter 

8, 

title 

17, 

section   27. 

Revised 

Statutes.. 

Part  3, 

chapter 

10. 

title 

4. 

section   4. 

Revised 

Statutes. . 

Part  4. 

chapter 

2. 

title 

8, 

section  16. 

Laws  of  Chapter  Section 

1788 46 87 

1801 90 28 

R.  L.  1813 56 30,  second  sentence 

1828 20 9-11    (2d  Meet.) 
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GENEBAL  CONSTRUCTION  lAW 

LaM  o(  Chapter  Soetioa 

1828 21 2-16  (2d  liMt) 

1830 820 65-67 

1848 107 1 

1840 261 AU 

1857 636 3 

1866 146 AU 

1870 370 AU 

1S72 544 AU 

1873 677 AU 

1873 630 AU 

1874 321 All 

1876 27 AU 

1876 448 20,  788,  060 

1877 416 1,  ^\   176,  214. 

1877 466 27. 

1880 178 1,  pt.  adding  |  8343.  rabds.  6-8,  18,  IT, 

21-24  to  L.  1876,  Gh.  448 

1881 80 All 

1881 442 055-067 

1881 676 261.   500,  718,  mibds.  0-15 

1882 384 1,   pt   amending  L.   1881,  Gh.   676,   |  tit, 

Bobda.  0-16 

1868 872 AU 

1884 14 AU 

1886 21 20 

jggY 280 All 

1802.'.'.'.*!.'!.'.*.'  677!!!!!!!!!!  All.  except  laat  aenteDca  of  |  24 

2804 447 AU 

1804 448 AU 

1805 603 AU 

1807 614 1,   except   part  proytdlog  that  public   ofllcca 

ahall  be  kept  <ven  on  all  werit  dayi;  2.  S 

1002 80 1,   except   part   prorlding  that   pabUc 

ahall  be  kept  open  «a  all  wttk  daya 
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SOLDIERS'  AND  SAILORS'  CIVIL  RELIEF  ACT 

(MORATORIUM  ACT) 

An  Act  to  extend  protection  to  the  civil  rights  of  members  of 
the  Military  and  Naval  Establishments  of  the  United  States 
engaged  in  the  present  war. 

Be  it  enacted  hy  the  Senate  cuid  House  of  Repreeentatives  of  the 
United  States  of  America  in  Congress  assembled, 

ARTIdiB  1. 

GeneraZ  Provisions, 

Sec.  100.  That  for  the  purpose  of  enabling  the  United  States 
the  more  su<;cessfully  to  prosecute  and  carry  on  the  war  in 
which  it  is  at  present  engaged,  protection  is  hereby  extended  to 
persons  in  military  service  of  the  United  States  in  order  to  pre- 
Tent  prejudice  or  injury  to  their  civil  rights  during  their  term  of 
service  and  to  enable  them  to  devote  their  entire  energy  to  the 
military  needs  of  the  Nation,  and  to  this  end  the  following  pro- 
visions are  made  for  the  temporary  suspension  of  le^al  proceed- 
ings and  transactions  which  may  prejudice  the  civil  rights  of 
persons  in  such  service  during  the  continuance  of  the  present  war. 

Sec.  101.  (1)  That  the  term  **  persons  in  military  service,"  as 
used  in  this  Act,  shall  include  the  following  persons  and  no 
others:  All  ofScers  and  enlisted  men  of  the  Uegular  Army,  the 
Refcular  Army  Reserve,  the  OlHcers*  Reserve  Corps,  and  the 
Enlisted  Reserve  Corps;  all  officers  and  enlisted  men  of  the 
National  Guard  and  National  Guard  Reserve  recognfted  by  the 
Militia  Bureau  of  the  War  Department;  all  forces  raised  under 
the  Act  entitled  "An  Act  to  authorize  the  President  to  increase 
temporarily  the  Military  Bstablishment  of  the  United  States," 
approved  May  eighteenth,  nineteen  hundred  and  seventeen;  all 
offlcers  and  enlisted  men  of  the  Navy;  the  Marine  Corps,  and  the 
Coast  Guard;  all  offlcers  and  enlisted  men  of  the  Naval  Militia. 
Naval  Reserve  force,  Marine  Corps  Reserve,  and  National  Naval 
Volunteers  recognized  by  the  Navy  Department;  all  officers  of 
the  Public  Health  Service  detailed  by  the  Secretary  of  the 
Treasury  for  duty  either  with  the  Army  or  the  Navy;  any  of  the 
personnel  of  the  Lighthouse  Service  and  of  the  Coast  and 
Geodetic  Survey  transferred  by  the  President  to  the  service  and 
jnrisdiction  of  the  War  Department  or  of  the  Navy  Depart- 
ment; members  of  the  Nurse  Corps;  Army  field  clerks;  field 
clerks,  Quartermaster  Corps;  civilian  clerks  and  employees  on 
duty  with  the  military  forces  detailed  for  service  abroad  in  ac- 
cordance with  provisions  of  existing  law;  and  members  of  any 
other  body  who  have  heretofore  or  may  hereafter  become  a  part 
of  the  military  or  naval  forces  of  the  United  States.  The  term 
"  military  service."  as  used  in  this  definition,  shall  signify  active 
service  in  any  branch  of  service  heretofore  mentioned  or  referred 
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to,  but  reserves  and  persons  on  the  retired  list  shall  not  be  in- 
cluded in  the  term  "  persons  in  military  service  '*  until  ordered  to 
active  service.  The  term  "  active  service  '*  shall  include  the 
period  during  which  a  person  in  military  service  is  absent  from 
duty  on  account  of  sickness,  wounds,  leave,  or  other  lawful 
cause. 

(2)  The  term  "  period  of  military  service,"  as  used  in  this  Act, 
shall  include  the  time  between  the  following  dates:  For  person!* 
iu  active  service  at  the  date  of  the  approval  of  this  Act  it  shall 
begin  with  the  date  of  approval  of  this  Act;  for  persons  eutering 
active  service  after  the  date  of  this  Act,  with  the  date  of  enter- 
ing active  service.  It  shall  terminate  with  the  date  of  discharge 
from  active  service  or  death  while  in  active  service,  but  iu  no 
case  later  than  the  date  when  this  Act  ceases  to  be  in  force. 

(3)  The  term  "  person,"  as  used  in  this  Act,  with  reference  to 
the  holder  of  any  right  alleged  to  exist  against  a  person  in 
military  service  or  against  a  person  secondarily  liable  under  such 
right,  shall  include  individuals,  partnerships,  corporations,  and 
any  other  forms  of  business  association.* 

(4)  The  term  **  court "  as  used  in  this  Act  shall  include  any 
court  of  competent  jurisdiction  of  the  United  States  or  of  any 
State,  whether  or  not  a  court  of  record. 

(5)  The  term  "  termination  of  the  war "  as  used  in  this  Act 
shall  mean  the  termination  of  the  present  war  by  the  treaty  of 
peace  as  proclaimed  by  the  President. 

Sec.  102.  (1)  That  the  provisions  of  this  Act  shall  apply  to  the 
United  States,  the  several  States  and  Territories,  the  District  of 
Columbia,  and  all  territory  subject  to  the  jurisdiction  of  the 
United  States,  and  to  proceedings  commenced  in  any  court 
therein,  and  shall  be  enforced  through  the  usual  forms  of  pro- 
cedure obtaining  in  such  courts  or  under  such  regulations  as 
may  be  by  them  prescribed. 

(2)  When  ander  this  Act  any  application  is  required  to  be 
made  to  a  court  in  which  no  proceeding  has  alreadly  been  com- 
menced with  respect  to  the  matter,  such  application  may  be  made 
to  any  court. 

Sec.  103.  Whenever  pursuant  to  any  of  the  provisions  of  thifi 
Act  the  enforcement  of  any  obligation  or  liability,  the  prosecu- 
tion of  any  suit  or  proceeding,  the  entry  or  enforcement  of  any 
order,  >vrit,  judgment,  or  decree,  or  the  performance  of  any  other 
act,  may  be  stayed,  postponed,  or  suspended,  such  stay,  post- 
ponement, or  suspension  may,  in  the  discretion  of  the  court,  like- 
wise be  granted  to  sureties,  guarantors,  indorsers,  and  others 
subject  to  the  obligation  or  liability,  the  performance  or  enforce- 
ment of  which  is  stayed,  postponed,  or  suspended. 

When  a  judgment  or  decree  is  vacated  or  set  aside  in  whole  or 
in  part,  as  provided  in  this  Act,  the  same  may,  in  the  discretion 
of  the  court,  likewise  be  set  aside  and  vacated  as  to  any  surety, 
guarantor,  indorser,  or  other  person  liable  upon  the  contract  or 
liability  for  the  enforcement  of  which  the  judgment  or  decre* 
was  entered. 

article:  2. 

General    Rrlief. 

Sec.  200.  That  in  any  aMion  or  proceeding  commenced  in  any 
court  if  there  shall  be  a  default  of  an  appearance  by  the  de- 
^ndant  the  plaintiff  before  entering  judgment  shall  file  in  the 
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court  an  affidavit  settinsr  forth  facts  showing  that  the  defendant 
is  not  in  military  service.  If  unable  to  file  such  affidavit  plaintiff 
shall  iu  lieu  thereof  file  an  affidavit  setting  forth  either  that  the 
defendant  is  in  the  military  service  or  that  plaintiff  is  not  able 
to  determine  whether  or  not  defendant  is  iu  such  Service.  If  an 
affidavit  is  not  filed  showing  that  the  defendant  is  not  in  the 
military  service,  no  judgment  shall  be  entered  without  first 
scouring  an  order  of  court  directing  such  entry,  and  no  such  order 
shall  be  made  if  the  defendant  is  in  such  service  until  after  the 
court  shall  have  appointed'  an  attorney  to  represent  defendant 
and  protect  his  interest  and  the  court  shall  on  application  make 
sach  appointment.  Unless  it  appears  that  the  defomlant  is  not 
in  such  service  the  court  may  require  as  a  couditioti  before  judg- 
ment is  entered  that  the  plaintiff  file  a  bond  approved  by  the 
court  conditioned  to  indemnify  the  defendant,  if  in  military 
service,  against  any  loss  or  damage  that  he  may  suffer  by  reason 
of  any  judgment  should  the  judgment  be  thereafter  set  aside  in 
whole  or  in  part.  And  the  court  may  make  such  other  and  fur- 
ther order  or  enter  such  judgment  as  in  its  opinion  may  be  neces- 
sary to  protect  the  rights  of  the  defendant  under  this  Act. 

(2)  Any  person  who  shall  make  or  use  an  affidavit  required 
under  this  section  knowing  it  to  be  false  shall  be  guilty  of  a 
misdemeanor  and  shall  be  punishable  by  imprisonment  not  to 
exceed  one  year  or  by  fine  not  to  exceed  $1,000,  or  both. 

(.3)  In  any  action  or  proceeding  in  which  a  person  in  military 
service  is  a  party  if  such  party  does  not  personally  appear  therein 
or  is  not  represented  by  an  authorized  attorney,  the  court  may 
appoint  an  attorney  to  represent  him;  and  in  such  case  a  like 
bond  may  be  required  and  an  order  made  to  protect  the  rights  of 
such  person.  But  no  attorney  appointed  under  this  Act  to  pro- 
tect a  person  in  military  service  snail  have  power  to  waive  any 
right  of  the  person  for  whom  he  is  appointed  or  bind  him  by 
his  acts. 

(4)  If  any  judgment  shall  be  rendered  in  any  action  or  pro- 
ceeding governed  by  this  section  against  any  person  in  military 
service  during  the  period  of  such  service  or  within  thirty  days 
thereafter,  and  it  appears  that  such  person  was  prejudiced  by 
reason  of  his  military  service  in  making  his  defense  thereto,  such 
judgment  may,  upon  application,  made  by  such  person  or  his 
legal  representative,  not  later  than  ninety  days  after  the  ter- 
mination of  such  service,  be  opened  by  the  court  rendering  the 
same  and  such  defendant  or  his  legal  representative  let  in  to 
defend;  provided  it  is  made  to  appear  that  the  defendant  has 
a  meritorious  or  legal  defense  to  the  action  or  some  part  thereof. 
Vacating,  setting  aside,  or  reversing  any  judgment  because  of 
any  of  the  provisions  of  this  Act  shall  not  impair  any  right  or 
title  acquired  by  any  bona  fide  purchaser  for  value  under  such 
judgment. 

Sec.  201.  That  at  any  stage  thereof  any  action  or  proceeding 
commenced  in  any  court  by  or  against  a  person  in  military  serv- 
ice during  the  period  of  such  service  or  within  sixty  days  there- 
after may,  in  the  discretion  of  the  court  in  which  it  is  pending, 
on  its  own  motion,  and  shall,  on  application  to  it  by  such  person 
or  some  person  on  his  behalf,  be  stayed  as  provided  in  this  Act, 
unless,  in  the  opinion  of  the  court,  the  ability  of  plaintiff  to 
prosecute  the  action  or  the  defendant  to  conduct  his  defense  is 
not  materially  affected  by  reason  of  his  military  service. 
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Sec.  202.  That  when  an  action  for  compliance  with  the  tenu 
of  any  contract  is  stayed  pursuant  to  this  Act  no  fine  or  penalty 
shall  accrue  by  reason  of  failure  to  comply  with  the  . terms  of 
such  contract  during  the  period  of  such  stay^  and  in  any  case 
where  a  person  fails  to  perform  any  obligation  and  a  fine  or 
penalty  for  such  non-performance  is  incurred  a  court  may,  on 
such  terms  as  may  be  just,  relieye  against  the  enforcement  of 
such  fine  or  penalty  if  it  shall  appear  that  the  person  who  would 
suffer  by  such  fine  or  penalty  was  in  the  military  service  when 
the  penalty  was  incurred  and  that  by  reason  of  such  serrice  the 
ability  of  such  person  to  pay  or  perform  was  thereby  materiaUj 
impaired. 

Sec.  203.  That  in  any  action  or  proceeding  commenced  in  any 
court  against  a  person  in  military  service,  before  or  during  the 
period  of  such  service,  or  within  sixty  days  thereafter,  the  ooart 
may,  in  its  discretion,  on  its  own  motion,  or  on  application  to  it 
by  such  person  or  some  person  on  his  behalf  shall,  unless  in  the 
opinion  of  the  court  the  ability  of  the  defendant  to  comply  with 
the  judgment  or  order  entered  or  sought  is  not  materially  aifected 
by  reason  of  his  military  service: 

(1)  Stay  the  execution  of  any  judgment  or  order  entered 
against  such  person,  as  provided  in  this  Act,  and 

(2)  Vacate  or  stay  any  attachment  or  garnishment  of  property, 
money,  or  debts  in  the  hands  of  another,  whether  before  or 
after  judgment,  as  provided  in  this  Act. 

Sec.  204.  That  any  stay  of  any  action,  proceeding,  attach- 
ment, or  execution,  ordered  by  any  court  under  the  provisions  of 
this  Act  may,  except  as  otherwise  provided,  be  ordered  for  the 
period  of  military  service  and  three  months  thereafter  or  any 
part  of  such  period,  and  subject  to  such  terms  as  may  be  just, 
whether  as  to  payment  in  installments  of  such  amounts  and  at 
such  times  as  the  court  may  fix  or  otherwise.  Where  the  person 
in  military  service  is  a  codefendant  with  others  the  plaintiff  may 
nevertheless  by  leave  of  court  proceed  against  the  others. 

Sec.  205.  That  the  period  of  military  service  shall  not  be  in- 
cluded in  computing  any  period  now  or  hereafter  to  be  limited  by 
any  law  for  the  t>ringing  of  any  action  by  or  against  any  person 
in  military  service  or  by  or  against  his  heirs,  executors,  admin- 
istrators, or  assigns,  whether  such  cause  of  action  shall  have 
accrued  prior  to  or  during  the  period  of  such  service. 

ARTICLE  8. 

Rent,  Installment  Contracts,  Mortgages, 

Sec.  800.  (1)  That  no  eviction  or  distress  shall  be  made  during 
the  period  of  military  service  in  respect  of  any  premises  for  which 
the  agreed  rent  does  not  exceed  ?oO  per  month,  occupied  chiefly 
for  dwelling  purposes  by  the  wife,  children,  or  other  dependents 
of  a  person  in  military  service,  except  upon  leave  of  court  granted 
upon  application  therefor,  or  granted  in  an  action  or  proceeding 
affecting  the  right  of  pojsseasion. 

(2)  On  any  such  application  or  in  any  such  action  the  court 
may,  in  its  discretion,  on  its  own  motion,  and  shall,  on  applica- 
tion, unless  in  the  opinion  of  the  court  the  ability  of  the  tenant 
to  pay  the  agreini  rent  is  not  materially  affected  by  reason  of 
such  military  service,  stay  the  proceedings  for  not  longer  than 
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three  months,  as  provided  in  this  Act,  or  it  may  make  such  other 
order  as  may  be  just. 

(3)  Any  person  who  shall  knowingly  take  part  in  any  eviction 
or  distress  otherwise  than  as  provided  in  subsection  (1)  hereof 
shall  be  guilty  of  a  misdemeanor,  and  shall  be  punishable  by  im- 
prisonment not  to  exceed  one  year  or  by  fine  not  to  exceed  $1,000, 
or  both. 

(4)  The  Secretary  of  War  or  the  Secretary  of  the  Navy,  as  the 
case  may  be,  is  hereby  empowered,  subject  to  such  regulations  as 
he  may  prescribe,  to  order  an  allotment  of  the  pay  of  a  person  in 
military  service  in  reasonable  proportion  to  discharge  the  rent  of 
premises  occupied  for  dwelling  purposes  by  the  wife,  children,  or 
other  dependents  of  such  person. 

Sec.  301.  (1)  That  no  person  who  has  received,  or  whose 
assignor  has  received,  under  a  contract  for  the  purchase,  of  real 
or  personal  propt^ty,  or  of  lease  or  bailment  with  a  view  to  pur- 
chase of  such  property,  a  deposit  or  installment  of  the  purchase 
price  from  a  person  or  from  the  assignor  of  a  person  who,  after 
the  date  of  payment  of  such  deposit  or  installment,  has  entered 
military  service,  shall  exercise  any  right  or  option  under  such 
contract  to  rescind  or  terminate  the  contract  or  resume  posses- 
sion of  the  property  for  non-payment  of  any  installment  falling 
due  during  the  period  of  such  military  service,  except  by  action 
in  a  court  of  competent  jurisdiction. 

(la)  Any  person  who  shall  knowingly  resume  possession  of 
property  which  is  the  subject  of  this  section  otherwise  than  as 
provided  in  subsection  (1)  hereof  shall  be  guilty  of  a  misde- 
meanor and  shall  be  punished  by  imprisonment  not  to  exceed  one 
year  or  by  fine  not  to  exceed  $1,000,  or  both. 

(2)  Upon  the  hearing  of  such  action  the  court  may  order  the 
repayment  of  prior  installments  or  deposits  or  any  part  thereof, 
as  a  condition 'of  terminating  the  contract  and  resuming  posses- 
sion of  the  property,  or  may,  in  its  discretion,  on  its  own  motion, 
and  shall,  on  application  to  it  by  such  person  in  military  service 
or  some  person  on  his  behalf,  orcler  a  stay  of  proceedings  as  pro- 
vided in  this  Act  unless,  in  the  opinion  of  the  court,  the  ability 
of  the  defendant  to  comply  with  the  terms  of  the  contract  is  not 
materially  affected  by  reason  of  such  service;  or  it  may  make 
such  other  disposition  of  the  case  as  may  be  equitable  to  con- 
serve the  interests  of  all  parties. 

Sec.  302.  (1)  That  the  provisions  of  this  section  shall  apply 
only  to  obligations  originating  prior  to  the  date  of  approval  of 
this  Act  and  secured  by  mortgage,  trust  deed,  or  other  security 
in  the  nature  of  a  mortgage  upon  real  or  personal  property  owned 
by  a  person  in  military  service  at  the  commencement  of  the* 
period  of  the  military  service  and.  still  so  owned  by  him. 

(2)  In  any  proceeding  commenced  in  any  coiirt  during  the 
period  of  military  service  to  enforce  such  obligation  arising  out 
of  non-payment  of  any  sum  thereunder  due  or  out  of  any  other 
breach  of  the  terms  thereof  occurring  prior  to  or  during  the 
period  of  such  service,  the  court  may,  after  hearing,  in  its  dis- 
cretion, on  its  own  motion,  and  shall,  on  application  to  it  by 
such  person  in  militarv  service  or  some  person  on  his  behalf, 
unless  in  the  opinion  of  the  court  the  ability  of  the  defendant  to 
comply  with  the  tenns  of  the  obligation  is  not  materially  affected 
by  reason  of  his  military  service  — 

(a)  Stay  the  proceedings  as  provided  in  this  Act;  or 
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(b)  Make  such  other  disposition  of  the  case  as  may  be  eqnittble 
to  conserve  the  interests  of  all  parties. 

(3) .  No  sale  under  a  power  of  sale  or  under  a  judgment  entered 
upon  warrant  of  attorney  to  confess  judgment  contained  in  any 
such  obligation  shall  be  valid  if  made  during  the  period  of  mili- 
tary service  or  within  three  months  thereafter,  unless  upon  an 
order  of  sale  previously  granted  by  the  court  and  a  return  thereto 
made  and  approved  by  the  court. 

ART1C1.B  4. 

Insurance, 

Sec.  400.  That  in  this  Article  the  term  "  policy  "  shall  include 
any  contract  of  life  insurance  on  the  level  premium  or  legal 
reserve  plan.  It  shall  also  include  any  benefit  in  the  nature  of 
life  insurance  arising  out  of  membership  in  any  fraternal  or 
beneficial  association;  the  term  *'  premium  **  shall  include  mem- 
bership dues  or  assessments  in  such  association,  and  the  date  of 
issuance  of  policy  as  herein  limited  shall  refer  to  the  date  of 
admission  to  membership  in  such  association;  the  term  ''in- 
sured "  shall  include  any  person  who  is  the  holder  of  a  policy  as 
defined  in  this  Article;  the  term  "  insurer  "  shall  include  any  cor- 
poration, partnership,  or  other  form  of  association  which  secures 
or  provides  insurance  under  any  policy  as  defined  in  this  Article. 

Sec.  401.  That  the  benefits  of  this  Article  shall  apply  to  any 
person  in  military  service  who  is  the  holder  of  a  policy  of  life 
msurance,  when  such  holder  shall  apply  for  such  benefits  on  a 
form  prepared  in  accordance  with  regulations  which  shall  be  pre- 
scribed by  the  Secretary  of  the  Treasury.  Such  form  shall  set 
f  forth  particularly  that  the  application  therein  made  is  a  consent 
to  such  modification  of  the  terms  of  the  original  contract  of  in- 
surance as  are  made  necessary  by  the  provisions  of  this  Article 
and  by  receiving  and  filing  the  same  the  insurer  shall  be  deemed 
to  have  assented  thereto,  to  the  extent,  if  any,  to  which  the 
policy  on  which  the  application  is  made  is  within  the  f^ovisions 
of  this  Article.  The  original  of  such  application  shall  he  sent  by 
the  insured  to  the  insurer,  and  a  copy  thereof  to  the  Bureau  of 
War  Risk  Insurance. 

The  Bureau  of  War  Risk  Insurance  shall  issue  through  suit- 
able military  and  naval  channels  a  notice  explaining  Uie  pro- 
visions of  this  Article  and  shall  furnish  forms  to  be  distributed 
to  those  desiring  to  make  application  for  its  benefits. 

Sec.  402.  That  the  benefits  of  this  Act  shall  be  available  to 
any  person  in  military  service  in  respect  of  contracts  of  insur- 
ance in  force  under  their  terms  up  to  but  not  exceeding  a  face 
value  of  $5,000,  irrespective  of  the  number  of  policies  held  by 
such  person  whether  in  one  or  more  companies,  when  such  con- 
tracts were  made  and  a  premium  was  paid  thereon  before  Sep- 
tember first,  nineteen  hundred  and  seventeen;  but  in  no  event 
shall  the  provisions  of  this  Article  apply  to  any  policy  on  which 
premiums  are  due  and  unpaid  for  a  period  of  more  than  one 
year  at  the  time  when  application  for  the  benefits  of  this  Article 
IS  made  or  in  respect  of  any  policy  on  which  there  is  outstanding 
a  policy  loan  or  other  indebtedness  equal  to  or  greater  than  fifty 
per  centum  of  the  cash  surrender  value  of  the  policy. 

Sec.  403.  That  the  Bureau  of  War  Risk  Insurance  shall,  sub- 
ject to  regulations,  which  shall  be  prescribed  by  the  Secretary  of 
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the  Treasury,  compile  and  maintain  a  list  of  snch  persons  in 
military  serrice  a.s  have  made  application  for  the  benefits  of  this 
Article,  and  shall  (1)  reject  any  applications  for  such  benefits 
made  by  persons  who  are  not  persons  in  military  service;  (2) 
reject  any  applications  for  such  benefits  in  excess  of  the  amount 
permitted  by  section  four  hundred  and  two;  and  (3)  reject  any 
applications  in  respect  of  contracts  of  insurance  otherwise  not 
entitled  to  the  benefits  Oif  this  Article.  Said  bureau  shall  immedi- 
ately notify  the  insurer  and  the  insured  in  writing  of  every 
rejection  or  approval. 

Sec.  404.  That  when  one  or  more  applications  are  made  under 
this  Article  by  any  one  person  in  military  service  in  respect  of 
insurance  exceeding  a  total  face  value  of  $5,000,  whether  on  one 
or  more  policies  or  in  one  or  more  companies,  and  thC'  insured 
shall  not  in  his  application  indicate  an- order  of  preference,  the 
Bureau  of  War  Risk  Insurance  shall  reject  such  policies  as  have 
the  inferior  cash  surrender  value,  so  as  to  reduce  the  total  bene- 
fits conferred  within  the  face  value  of  $5,000,  and  where  neces- 
sary for  this  purpose  shall  direct  the  insurer  to  divide  any  policy 
into  two  separate  policies.  The  said  bureau  shall  immediately 
notify  the  insurer  and  the  insured  in  writing  of  such  selection. 

Sec.  405.  That  no  policy  which  has  not  lapsed  for  the  non- 
payment of  premium  before  the  commencement  of  the  period  of 
military  service  of  the  insured,  and  which  has  been  brought 
within  the  benefits  of  this  Article,  shall  lapse  or  be  forfeited  for 
the  non-payment  of  premium  during  the  period  of  such  service  or 
daring  one  year  after  the  expiration  of  such  period:  Provided, 
That  in  no  case  shall  this  prohibition  extend  for  more  than  one 
year  after  the  termination  of  the  war.   - 

Sec.  406.  That  within  the  first  fifteen  days  of  each  calendar 
month  after  the  date  of  approval  of  this  Act  until  the  expiration* 
of  one  year  after  the  termination  of  the  war,  every  insurance 
corporation  or  association  to  which  application  has  been  made  as 
herein  provided,  for  the  benefits  of  this  Article,  shall  render  to 
the  Bureau  of  War  Risk  Insurance  a  report,  duly  verified, 
setting  forth  the  following  facts: 

First.  The  names  of  the  persons  who  have  applied  for  such 
benc^fits,  and  the  face  value  of  the  policies  in  respect  of  which 
such  benefits  have  been  applied  for  by  such  persons,  during  the 
preceding  calendar  month; 

Second.  A  list  as  far  as  practicable  of  the  premiums  in  respect 
of  policies  entitled  to  the  benefits  of  this  Article  which  remain 
*  nnpnid  on  the  last  day  of  the  preceding  calendar  month,  which 
day  is  at  least  thirty-one  days  after  the  dlie  date  of  the  pre- 
miums, provided  such  premiums  have  not  previously  been  so 
reported  as  in  default; 

Third.  A  list  of  premiums  which,  having  been  previously  re- 
ported as  in  default,  have  been  paid  by  the  policyholder  or  some 
one  on  his  behalf  in  whole  or'  in  part  during  the  preceding  calen- 
dar month; 

Fourth.  A  computation  of  the  difference  between  the  total 
amount  of  defaulted  premiums  therein  reported  and  the  total 
amount  of  premiums  paid  as  therein  reported,  after  having  been 
previously  reported  as  in  default.  From  this  sum  shall  be 
deducted  the  total  sum  of  any  premiums  previously  reported  as 
in  default,  upon  policies  in  respect  of  which  the  Bureau  of  War 
Risk  Insurance  has,  since  the  date  of  such  report,  rejected  an 
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• 

at>plicatioa  for  the  benefits  of  this  Article.  The  final  sum  so 
arrived  at  shall  be  denominated  the  monthly  difference. 

Sec.  40*^.  That  the  Bureau  of  War  Risk  Insurance  shall  reri^ 
the  computation  of  monthly  difference  reported  by  each  insurer, 
and  shall  certify  it,  as  corrected,  to  the  Secretary  of  the  Treasury 
and  the  insurer. 

Sec.  408.  That  the  Secretary  of  the  Treasury  shall,  within  tea 
days  thereafter,  deliver  each  month  to  the  proper  officer  of  each 
insurer,  bonds  of  the  United  States  to  the  amount  of  that  mul- 
tiple of  $100  nearest  to  the  monthly  difference  certified  in  respect 
of  each  insurer.  Such  bonds  shall  be  registered  In  the  names  of 
the  respective  insurers,  who  shall  be  entitled  to  receive  the  in- 
terest accruinsr  thereon,  and  such  bonds  shall  not  be  transferred* 
or  aj?ain  registered,  except  upon  the  approval  of  the  Director  of 
the  Bureau  of  War  Risk  Insurance,  and  shall  remain  in  the 
possession  of  the  insurer  until  settlement  is  made  in  accordance 
with  this  Article:  Provided,  That  whenever  the  fact  of  insolvency 
shall  be  ascertained  by  the  Director  of  the  Bureau  of  War  Risk 
Insurance  all  obligation  on  the  part  of  the  United  States,  under 
this  Article,  for  future  premiums  on  policies  of  such  insurer  shall 
thereupon  terminate.  An  insurer  shall  furnish  semiannual  state- 
ments to  the  Bureau  of  War  Risk  Insurance. 

Sec.  400.  That  the  bonds  so  delivered  shall  be  held  by  the 
respective  insurers  as  security  for  the  payment  of  the  defaulted 

gremiums  with  interest.  To  indemnify  it  against  loss  the  United 
•tates  shall  have  a  first  lien  upon  any  policy  receiving  the  benefits 
of  this  Article,  subject  onlv  to  any  lien  existing  at  the  time  the 
policy  became  subject  to  this  Act,  and  no  loan  or  settlement  or 
payment  of  dividend  shall  be  made  by  the  insurer  on  such  policy 
which  may  prejudice  the  security  of  such  Hen.  Before  any 
•dividend  is  paid  or  any  loan  or  settlement  is  made  the  written 
consent  of  the  Bureau  of  War  Risk  Insurance  must  be  obtained. 

Sec.  410.  That  in  the  event  that  the  military  service  of  any 
person  being  the  holder  of  a  policy  receiving  the  benefits  of  this 
Article  shall  be  terminated  by  death,  the  amount  of  any  unpaid 
premiums,  with  interest  at  the  rate  provided  for  in  the  policy 
for  policy  loans,  shall  be  deducted  from  the  proceeds  of  the  policy 
and  shall  be  included  in  the  next  monthly  report  of  the  insurer 
as  premiums  paid. 

Sec.  411.  That  if  the  insured  does  not  within  one  year  after 
the  termination  of  his  period  of  military  service  pay  to  the  in- 
surer all  past  due  premiums  with  interest  thereon  from  their 
several  due  dates  at  the  rate  provided  in  the  policy  for  policy 
loans,  the  policy  shall  at  the  end  of  such  year  immediately  lapse 
and  become  void,  and  the  insurer  shall  thereupon  become  liable 
to  pay  the  cash  surrender  value  thereof,  if  any:  Provided,  That 
if  the  insured  is  in  the  military  service  at  the  termination  of  the 
war  such  lapse  shall  occur  and  surrender  value  be  payable  at 
the  expiration  of  one  year  after  the  termination  of  the  war. 

S€K?.  412.  That  at  the  expiration  of  one  year  after  the  termina- 
tion of  the  war  there  shall  be  an  account  stated  between  each 
insurer  and  the  Unitcnl  States,  in  which  the  following  items  shaQ 
be  credited  to  the  insurer: 

(1)  The  total  amount  of  the  monthly  differences  reported  under 
this  Article; 

(2)  The  difference  between  the  total  interest  received  by  tlM 
insurer  upon  the  bonds  held  by  it  as  security  and  the  total  in> 
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terest  upon  such  moDthly  differences  at  the  rate  of  fiye  per 
centum  per  annum;  and  in  which  there  shall  be  credited  to  the 
United  States  the  amount  of  the  cash  surrender  value  of  each 
policy  lapsed  or  forfeited  as  provided  In  section  four  hundred 
and  eleven,  but  not  in  any  case  a  greater  amount  on  any  policy 
than  the  total  of  the  unpaid  premiums  with  interest  thereon  at 
the  rate  provided  for  in  the  policy  for  policy  loans. 

Sec.  413.  That  the  balance  in  favor  of  the  insurer  shall,  in 
each  case,  be  paid  to  it  by  the  United  States  upon  the  surrender 
by  the  insurer  of  the  bonds  delivered  to  it  from  time  to  time  by 
the  Secretary  of  the  Treasury  under  the  provisions  of  this 
Article. 

See.  414.  That  this  Article  shall  not  apply  to  any  policy  which 
is  void  or  which  may  at  the  option  of  the  insurer  be  voidable,  if 
the  insured  is  in  military  service,  either  in  this  country  or  abroad, 
nor  to  any  policy  which  as  a  result  of  being  in  military  service, 
either  in  this  count rr  or  abroad,  provides  for  the  payment  of  any 
sum  less  than  the  face  thereof  or  for  the  payment  of  an  addi- 
tional amount  as  premium. 

Sec.  415.  That  this  Article  shall  apply  only  to  insurance  com- 
panies or  associations  which  are  required  by  the  law  under  which 
they  are  organized  or  doing  business  to  maintain  a  reserve,  or, 
which  if  not  so  required,  have  made  or  shall  make  provision  for 
the  collection  from  all  those  insured  in  such  insurer  of  a  pre- 
mium to  cover  the  special  war  risk  of  those  insured  persona  who 
are  in  military  service. 

ARTICLB  5. 

Taaee  and  Public  Lands. 

Sec.  500.  (1)  That  the  provisions  of  this  section  shall  apply 
when  any  taxes  or '  assessments,  whether  general  or  special,  fall- 
ing due  during  the  period  of  military  service  in  respect  of  real 
Eroperty  owned  and  occupied  for  dwelling  or  business  purposes 
y  a  person  in  military  service  or  his  dependents  at  the  com- 
mencement of  his  period  of  military  service  and  still  so  occupied 
by  his  dependents  or  employees  are  not  paid. 

(2)  When  any  person  m  military  service,  or  any  person  in  his 
behalf,  shall  file  with  the  collector  of  taxes,  or  other  officer  whose 
duty  it  is  to  enforce  the  collection  of  taxes  or  assessments,  an 
afhdavit  showing  (a)  that  a  tax  or  assessment  has  been  assessed 
upon  property  which  is  the  subject  of  this  section,  (b)  that  such 
tax  or  assessment  is  unpaid,  and  (c)  that  by  reason  of  such  mili- 
tary service  the  ability  of  such  person  to  pay  such  tax  or  assess- 
ment is  materially  affected,  no  sale  of  such  property  shall  be 
made  to  enforce  the  collection  of  such  tax  or  assessment,  or  any 
proceeding  or  action  for  such  purpose  commenced,  except  upon 
leave  of  court  granted  upon  an  application  made  therefor  by 
such  collector  or  other  officer.  The  court  thereupon  may  stay 
such  proceedings  or  such  sale,  as  provided  in  this  Act,  for  a 
period  extending  not  more  than  six  months  after  the  termination 
of  the  war. 

(3)  When  bv  law  such  property  may  be  sold  or  forfeited  to 
enforce  the  collection  of  such  tax  or  assessment,  such  person  in 
military  service  shall  have  the  right  to  redeem  or  commence  an 
action  to  redeem  such  property,  at  any  time  not  later  than  six 
months  after  the  termination  of  such  service,  but  in  no  case 
later  than  six  months  after  the  termination  of  the  war;  but  ti^ia 
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shall  not  be  taken  to  shorten  any  period,  now  or  hereafter  pro- 
vided by  the  laws  of  any  State  or  Territory  for  sach  redemptioa. 
^  (4)  Whenever  any  tax  or  assessment  shall  not  be  paid  when 
due,  such  tax  or  assessment  due  and  unpaid  shall  bear  iaterest 
until  paid  at  the  rate  of  six  per  centum  per  annum,  and  no  other 
penalty  or  interest  shall  be  incurred  by  reason  of  such  nonpay- 
ment. Any  lien  for  such  unpaid  taxes  or  assesameut  shall  also 
Include  such  interest  thereon. 

Sec.  501.  That  no  right  to  any  public  lands  initiated  or  acanired 
prior  to  entering  military  service  by  any  person  under  the  nome- 
stead  laws,  the  desert-land  laws,  the  mining-land  laws,  or  anj 
other  laws  of  the  United  States,  shall  be  forfeited  or  prejudiced 
by  reason  of  his  absence  from  such  land,  or  of  his  failure  to 
perform  any  work  or  make  any  improvements  thereon,  or  to  do 
any  other  act  required  by  any  such  law  during  the  period  of  such 
service.  Nothing  in  this  section  contained  shall  be  construed  to 
deprive  a  person  in  military  service  or  his  heirs  or  devisees  of  any 
benefits  to  which  he  or  they  may  be  entitled  under  the  Act 
entitled  "An  Act  for  the  relief  of  homestead  entrymen  or  settlep 
who  enter  the  military  or  naval  service  of  the  United  States  in 
time  of  war,''  approved  July  twenty-eighth,  nineteen  hundred 
and  seventeen;  the  Act  entitled  **An  Act  for  the  protection  of 
desert-land  entrymen  who  enter  the  military  or  naval  service  Qi 
the  United  States  in  time  of  war,"  approved  August  seventh, 
nineteen  hundred  and  seventeen;  the  Act  entitled  "An  Act  to 
provide  further  for  the  national  security  and  defense  by  stimnlat 
mg  agriculture  and  facilitating  the  distribution  of  agricultun) 
products,*'  approved  August  tenth,  nineteen  hundred  and  seven- 
teen; the  joint  resolution  "  To  relieve  the  owners  of  mining  claims 
who  have  been  mustered  into  the  military  or  naval  service  of  th€ 
United  States  as  officers  or  enlisted  men  from  performing  assess- 
ment work  during  the  term  of  such  service,"  approved  July  seven- 
teenth, nineteen  hundred  and  seventeen;  or  any  other  Art  or 
resolution  of  Congress:  Provided,  That  nothing  in  this  section 
contained  shall  be  construed  to  limit  or  affect  the  right  of  a  person 
in  the  military  service  to  take  any  action  during  his  term  of 
service  that  may  be  authorized  by  law,  or  the  refrulations  of  the 
Interior  Department  thereunder,  for  the  perfection,  defense,  or 
further  assertion  of  rights  initiated  prior  to  the  date  of  enterinjt 
military  service,  and  it  shall  be  lawful  for  any  person  while  in 
military  service  to  make  any  affidavit  or  submit  any  proof  that 
may  be  required  by  law,  or  the  practice  of  the  General  Land 
Office  in  connection  ^vith  the  entry,  perfection,  defense,  or  further 
assertion  of  any  rights  initiated  prior  to  entering  military  service, 
before  the  officer  in  immediate  command  and  holding  a  oommis* 
sion  in  the  branch  of  the  service  in  which  the  party  is  engaged, 
which  affidavits  shall  be  as  binding  in  law  and  with  like  penalties 
as  if  taken  before  the  Register  of  the  United  States  Land  Office. 

ARTICLB  6. 

AdmxnxsirfLtvoe  Remedies, 

Sec.  GOO.  That  where  in  any  proceeding  to  enforce  a  civil  right 
in  any  court  it  in  made  to  appear  to  the  satisfaction  of  the  court 
that  any  interest,  property,  or  contract  has  since  the  date  of  th* 
approval  of  this  Act  been  transferred  or  acquired  with  intent  to 
delay  the  just  enforcement  of  such  right  by  taking  advantage  of 
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this  Act,  the  court  shall  enter  such  judgment  or  make  such  ordei 
as  might  lawfully  be  entered  or  made  the  provisions  of  this  Act 
to  the  contrary  notwithstanding. 

Sec.  601.  (1)  That  ia  any  proceeding  under  this  Act  a  certifi- 
cate signed  by  The  Adjutant  General  of  the  Army  as  to  persons 
in  the  Army  or  in  any  branch  of  the  United  States  service  while 
serving  pursuant  to  law  with  the  Army,  signed  by  the  Chief  of 
the  Bureau  of  Navigation  of  the  Navy  Department  as  to  persons 
in  the  Navy  or  in  any  other  branch  of  the  United  States  service 
"while  serving  pursuant  to  law  with  the  Navy,  and  signed  by  the 
Major  General,  Commandant,  United  States  Marine  Corps,  as  to 
persons    in    the   Marine  Corps,   or   in   any   other   branch   of   the 
United  States  service  while  serving  pursuant   to  law   with  the 
Marine  Corps,  or  signed  by  an  oflScer  designated  by  any  of  them, 
respectively,  for  the  purpose,  shall  wheh  produced  be  prima  facie 
evidence  as  to  any  of  the  following  facts  stated  in  such  certificate: 
That  a  person  named  has  not  been,  or  is,  or  has  been  in  military 
service;  the  time  when  and  the  place  where  such  person  entered 
military  service,  his  residence  at  that  time,  and  the  rank,  branch, 
and  unit  of  such  service  that  he  entered,  the  dates  within  which 
he  was  in  military  service,  the  monthly  pay  received   by  such 
person  at  the  date  of  issuing  the  certificate,  the  time  when  and 
place  where  such  person  died  in  or  was  discharged  from  such 
service. 

It  shall  be  the -duty  of  the  foregoing  officers  to  furnish  such 
certificate  on  application,  and  any  such  certifiate  when  purporting 
to  be  signed  by  any  one  of  such  officers  or  by  any  person  purport- 
ing upon  the  face  of  the  certificate  to  have  been  so  authorized 
shall  be  prima  facie  evidence  of  its  contents  and  of  the  authority 
of  the  signer  to  issue  the  same. 

(2)  Where  a  person  in  military  service  has  been  reported  miss- 
ing he  shall  be  presumed  to  continue  in  the  service  until  accounted 
for,  and  no  period  herein  limited  which  begins  or  ends  with  tl^e 
death  of  such  person  shall  begin  or  end  until  the  death  of  such 
person  is  in  fact  reported  to  or  found  by  the  Department  of 
War  or  Navy,  or  any  court  or  board  thereof,  or  until  such  death 
is  found  by  a  court  of  competent  jurisdiction:  Provided,  That 
no  period  herein  limited  which  begins  or  ends  with  the  death  of 
such  person  shall  be  extended  hereby  beyond  a  period  of  six 
months  after  the  termination  of  the  war. 

Sec.  602.  That  any  interlocutory  order  made  by  any  court 
under  the  provisions  of  this  Act  may,  upon  the  court's  own 
motion  or  otherwise,  be  revoked,  modified,  or  extended  by  it  upon 
such  notice  to  the  parties  affected  as  it  may  require. 

Sec.  60S.  That  this  Act  shall  remain  in  force  until  the  termina- 
tion of  the  war,  and  for  six  months  thereafter:  Provided,  That 
wherever  under  any  section  or  provision  of  this  Act  a  proceeding, 
remedy,  privilege,  stay,  limitation,  accounting,  or  other  trans- 
action has  been  authorized  or  provided,  the  due  exercise  or  enjoy- 
ment of  w^hich  may  extend  beyond  the  period  herein  fixed  for  the 
termination  of  this  Act,  such  section  or  provision  shall  be  deemed 
to  continue  in  full  force  and  effect  so  long  as  may  be  necessary 
to  the  exercise  or  enjoyment  of  the  proceeding,  remedy,  privilege, 
stay,  limitation,  accounting,  or  transaction  aforesaid. 

Sec.  604.  That   this   Act   may   be   cited   as   th*»    Soldiers*   and 
Sailors'  Civil  Relief  Act. 
Approved  March  8,  1918. 
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App.   DiY.   127-365;   179-021. 
MlBC.  2-100;  4-508:   18-870;   19- 

101;    28-113;    B4-122. 
N.  T.  Supp.  104-510;  113-628. 
St.    Rep'r.    15-406;    17-856;    49- 

708.     ' 
Civ.   Proc.  8-62. 
Abb.  N.  C.  25-404:  28-420. 
How.  Pr.  N.  S.  2-21. 
Svbd.  2. 

N.   Y.   152-584. 

Misc.  29-285:  52-468. 

^.    Y.    Snpp.   4O.460;   102-497; 

140-429. 
81«. 

N     Y    207-297 

App.  'mv.  69-254 ;  164-142»  148, 

154;   161-846;   165-34. 
Ml8C.     16-340;     19-505;     28-113; 

36-865  ;    54-128 ;    89-126. 
N.     Y.     Sqpp.    44-314;    74-620, 

927;  iail-988;  147-116;  152- 

882 
St.  Kep'r.  17-854. 
Abb.   N.   C.   19-189;  20-244. 
N.  Y.  Ann.  Cas.  4-200. 
Smbd.  1. 

App.   Dlv.   127-340. 

Misc.  18-196;  62-468. 

St.    Bep*r.    18-920;    46-570;    49- 

758. 
Civ.  Proc.  8-654. 
817. 

Misc.  16-840;  28-118;  49-241. 
N.  Y.  Supp.  82-888. 
818. 

Misc.  28-118. 
N.  Y.  Supp.  97-1008. 
819i 

Hnn.  34-241. 

Adp.   IHv.   38-31;   172-000. 
Misc.  80-402. 

N.    Y.    Supp.   97-1008;   156-878. 
819«. 

App.      PiT.      157-424;      165-33; 

172—900 
N.   Y.  Supp.  142-267;  148-720; 

150-4;  156-878;  165-58. 
821. 
Misc.  12-64. 
N.  Y.  Super.  B8-178. 


MlBC.   45-674. 


Hun,  81-563. 

Misc.   16-552;   80-207;   52-521; 
60-360. 

N,  Y.    Supp.  »7-100«:   102-561; 
118-683:   188-1088. 
824. 

MlBC.   45-574. 

N.  Y.  Supp.  106-1032. 
825. 

N.  Y.  Ann.  Cas.  4-48. 


827. 

App.  DiY. 
880. 

MiBc.  27-494. 
881. 

N.  Y.   188-219. 
App.   Dlv.  7-588. 
885. 

N.  Y.  87-409. 
App.  DK.  154-182. 
Hun,  81-215. 
886, 

Misc.  22-240. 
888. 
N.  Y.  172-619. 
Hun,  28-647. 
App.  DlT.  16-186 ;  184-84 ;  167- 

592. 
Misc.  ;89-288;  90-4U5. 
Siibd.  1. 
App.   Dlv.  75-279. 
N.  Y.  Supp.  78-168. 
Snbd.  4. 

Misc.  48-606. 
N.  Y.  Supp.  95-656. 
889. 
N.  Y.  174-286. 
App.  Dlv.  154-182. 
N.  Y.  Supp.  60-467 ;  101-296. 
846L 
N.    Y.    148-416;    157-801;    176- 

180;  176-1. 
Hun,  24-560:  65-489. 
App.   Dlv.  30-28:  57-6;  60-460; 

86-333:      121-920;      125-753; 

127-425  ;  186-181 ;  159-802. 
Misc.    44-83;    64-120;    65-367;* 

73-444;    102-360. 
N.     Y.    Supp.    18-342;    81-452; 

111-645;   120-431.  618;   138- 

482;  147-545;  168-575;  169- 

879. 
St.  Rep'r.  46-868. 
flobd.  1. 
N.  Y.  122-89. 
Hun,  28-486;  80-280:  46-76;  56- 

280:  64-550;  69-552. 
App.   Dlv.   20-4:   179-286. 
N.  Y.   Supp.  166-280. 
St.    Rep'r.    28-446;    80-221;    46- 
*    514. 

Civ.  Proc.  15-170. 
Subd.  2. 

Misc.  88-689. 
Siibd.  8. 
N.   Y.  80-612:  111-544. 
Hun,  38-633;  4t-596:  76-544. 
App.    Dlv.    16-618:    44-604;    6H- 

443;    81-386;    127-425;    141- 

39:    155-912;    156-59;    162- 

287:    169-465. 
Misc.  5-06:  68-424. 
N.     Y.     Snpp.     «T-112-     73-411; 

119-847:    125*44.    758:    139- 

451:    147-586:    156-167. 
St.   Rep'r.   17-444. 
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Sttbd.  4.  ^ 

N.    Y.    51-378;    B7-286:    «18-90. 

Hun,  87-308;  88-286. 

App.  Dlv.  8-400;  16^90;  83-llS 

N.  Y.  Snpp.  81-942;  44-908. 
841. 

Hun.  84-e02. 

App.  Div.  20-167  ;  86-688  ;  121- 
920;  186-758;  127-426;  158- 
802;    162-754. 

Misc.   16-5;  25-191;  28-578;  81- 
453:   41-170. 

N.     Y.     Supp.     54-196;     64-488; 
111-645;  144-402. 

CiT.  Proc.  6-348. 
842. 

N.  Y.  187-617. 

App.  EHt.  10-848;  86-26;  157- 
491.  492. 

N.  Y.  Supp.  88-609;  148-689. 
844 

Misc.  12-406. 
847. 

App.   DiY.   86-683;   168-754. 

Misc.    25-189;   88-589. 

N.  Y.  Snpp.  146-965. 
848. 

N.    Y.    176-1. 

Hun,  24-548;  46-66;  64-562;  87- 
587. 

App.  Dlv.  16-618;  80-176;  48- 
ftSl  •  177-96 :  179-286. 

Misc.  28-289;  78-76,  444. 

N.  Y.  Supp.  44-1067:  51-889:  55- 
692;  60^178;  120-481;  188- 
482;  163-064;  166-280. 

St.   Rep'r.   11-79;  16-539. 
848. 

App.   DiT.  28-489. 

Abb.  N.  C.  7-148. 
852. 

N.  Y.   Supp.  96-881. 

Civ.  Proc.  19-872. 
858. 

App.  Dlv.  17-698. 
854. 

App.   DiT.   88-166. 

N.  Y.  Supp.  82-514. 

N.  Y.  Super.  45-63. 
855. 

App.  Dlv.  57-548. 

N.  Y.  Supp.  67-1085. 
362. 

N.    Y.    76-108;    86-575;    178-228. 

App.  DiT.  43-222:  82-575;  114- 
62;  155-682.  687. 

N.  Y.  Supp.  <iO-17:  81-579;  115- 
1071;  140-648.  787. 
Snbd.  1. 

Hun,  37-548. 


App.  Dlv.  155-682. 
X.   Y.    Supp.    138-482. 
Civ.  Proc.  14-425. 
Abb.   N.  C.  16-408. 
N.   Y.   204-485. 
864. 
N.  Y.  Supp.  146-787. 


865. 

N.   Y.   86-64;  184-141. 
Hun,  27-264;  42-816. 
App.     DiT.    4-318;    12-109; 

170;    98-196:    119-68;    l' 

861;  155-489. 
Misc.   18-537;  57-449;  70-8SS. 
N.     Y.     Supp.    56-704;    87-5e3 : 

109-929  ;    119-718 ;    126-T81  ; 

149-289. 
866. 

Mlic   16-438;  24-197;  T^^^SX. 
867. 

N.  Y.  86-64. 
868. 
N.    Y.    86-64;    188-26;    167-9T9: 

162-220. 
Hun,  27-164;  42-876;  66-328; 

569. 
App.    DlT.    12-115;    17-255; 

12;  88-170;  88-106;  41-10; 

228;    57-187:    116-906;    12T- 

272;  187-836:  146-295. 
mac.   22-470;  66-486;   61-487; 

64-688. 

N.  Y.  Snpp.  49-460;  60-791;  68- 
270  ;        106-547 ;        198-581 ; 
182-1092. 
869. 

N.   Y.   71-260:   86-581;   1S7-691: 
162-219;   1^7-106. 

Hun,   61-227;   68-50;   e6-82a 

App.  Dlv.  1-254;  12-U3;  Sl-14: 
42-362;  67-187;  62-878;  86- 
490;  90-459;  98-26,  196;  94- 
194;    115-94;    122-863;    127- 

272;  188-687:  148-888;  967- 
492. 

Misc. '  18-537 :   19-290;   58-185; 

55-149 ;  61-487. 
N.  Y.  Supp.  47-280:  68-268;  70- 

787;  81-111 ;  86-896;  87-1011 : 

167-835;    111-669;    llS-954; 

126-502;  126-529. 
876. 
N.  Y.  64-877,  631;  61-52;  71-380; 

74-240;  94-235;  161-669;  lie- 

87;    189-442;    187-105;    216- 

872. 
Hun,  7-622;  67-482;  76-461;  Se- 

609. 
App.  Dlv.  1-415;  81-141;  88-183; 

42-352;    48-222;    62-384:    6A- 

187;     feo-463,     598;     96-176; 

122-868;    182-128;    188-587; 

148^98 ;  166-298. 
Misc.  55-149:  61-487. 
N.  Y.  Supp.  47-281  :  56-617 :  76- 

740;    87-563;    101-952:    i67- 

836;  118-964;  116-582;  128- 

529;   182-528. 
St.   Rep'r.   82-814;  88-6;  68-718. 
N.  Y.  Super.  49-171. 
N.  Y.  Ann.  Cas.  9-844. 
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1. 

X.     T.    108-987;    188-188;    148- 
527. 

Abb.  N.  C.  85-291. 

N.   Y.  84-215;  108-687. 
App.  DiT.  80-490. 

N.   T.  82-308:  140-849:  148-527. 
App.   DlT.   90-471;    108-128. 
St.  Rep'r.  47-860. 
Abb.  N.  C.  25-291. 


N.   T.  72-84;  110-84;  207-248. 

492 
Ban.  *80-28a 
App.     DIv.    12-115:    41-10:    42- 

W2;    7O-30T;    90-468;    98-26; 

118-060;    187-272;    189-668; 

142-701;   148-168. 
Mloc.   50-488;   68-136;   01-487; 

TO-S32;  97-454.. 
N.    Y.   8upp.   50-791:  69-70:  §0- 

896;  100-547;  118-954;  182- 

528,  1092:  167-195:  101-371; 

107-t9. 

N.    Y.    74-240:   110-87;   144-657. 
Hon,  8-268;  70-461;  80-288. 
App.     DIv.     12-100,    115;    41-10; 

%-352;  48-222;  04-42:  70-397; 

80-463 ;       98-26 ;       122-866 ; 

189-658;    148-103;    155-684; 

105-744:  178-766:  107-19. 
MlflC.      50-488:      01-487  r      70- 

382  *  97—454 
N.    Y.*  Supp.  29-321:   58-05:  59- 

70;    6iO-12;     80-896;    87-563; 

100-547 ;    118-954  ;    182-523, 

1092;   150-215:   159-268:  101- 

871 
St.  Rep'r.  4-8^:  14-184;  85-191: 

52-379:  58-718. 
Civ.  Proc.  29-259. 
N.  Y.  Super.  50-604. 
Smlbd.  1. 

N.  Y.  74-815;  151-642. 
Misc.  8-597. 
St.  Rep'r.  lT-267. 
Sobd.  2. 

App.    Dlv.  178-767. 
NT  Y.  Supp.  107-19. 


155- 


N.  Y.  94-309;  115-570. 
Him.  42-225,  376. 
App.     DIv.    4-315:    85-186; 
106;  80-498;  142-498; 
684. 
Misc.  22-470:  28-530;  102-601. 
8T5.  _^ 

N.    Y.    95-617;    185-359;    215- 

Hnn,  22-228;  25-287:  20-178.^ _^ 
App.  Dlv.  08-188;  93-195;  115- 

691;    124-298.   645;    125-210; 

18O-220;  188-587. 
MlK.    11-385:   47-459;    49-438; 

68-138:  57-186. 


N.  Y.  Sqpp.  74-284  ;  87-563  ; 

962;   l!oO-547{    101-387;    102- 

454;   108-852;   109-83;   114- 

536. 
N.  Y.  Ann.  Cab.  6-169. 
870. 
N.    Y.    107-104;    121-626;    125- 

680;  144-498;  220-483. 
Hun,  61-428;  70-43. 
App.   DIv.  17-597;  28-92:  39-93; 

Ni-112.  116;  00-116;  89-608; 

107-188:    117-287;    148-149; 

150-468:     108-41>:     175-373; 

179-74.  104. 
MlBc.   89-484;   45-484;  54-304; 

09-487;    89-027. 
N.  Y.  SupD.  45-305:  50-920;  09- 

1002;     80-219:    66-610:    94- 

776 ;        104-374  ;        128-502 ; 

127-623;     148-525;     162-456; 

100-209 ;     101-96& ;     100-88, 

llO. 
St.  Rep'r.  0-521. 
Civ.  Proc.  14-297. 
877. 

N.  Y.  115-668. 
Misc.  09-489. 
Civ.  Proc.  14-297. 
878* 

N.  Y.  80-580. 

Hun,  90-178;  45-ia^^  .^. 
App.  Dlv.  00-416 ;  117-287. 
N.  Y.  Supp.  09-1002. 
Civ.  Proc.  14-297. 
679.  ^^ 

N.    Y.    198-423;    197-44;   218- 

425. 
Hun,  00-344;  81-262. 
ApD.  DIv.  1-414;  8-96;  08-196; 

114-64;  119-57. 
Misc.  12-588;  14-479;  48-344. 
N.  Y.  Supp.  80-792;  84-439;  74- 

212;     94-20;     101-387;     108- 

963. 
St,   Rep'r.  59-516. 
880. 
N.   Y.  110-351;  184-141;  142- 

584;  188-408;  212-207. 
Hun.  45-30;  04-396;  85-48;  91- 

552. 
App.    Dlv.    50-593;    98-490;   94- 

25:  98-380:  100-17 ;  111-18; 

128-244;    182-453;    142-791; 

154-136:     102-351;     170-201. 
Misc.  7-446;  9-284;  89-710;  90- 

612 
N.    Y."  Supp.    87-842,   961?   107- 

1047;  153-1097. 
St.  Rep'r.  2-197. 
Civ.  Proc.  19-157. 
N.  Y.  Ann.  Cas.  1-200. 
881 

n!  Y.  127-68;  128-296;  172-619; 

'    174-206. 

Hun.   7S-307. 

App.    Dlv.    14-122:    80-474:    41- 

189;    82-676;    100-473;    118- 
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810:    128-244;    156-912:    178* 

6B3. 
Misc.  42l-e05  ;  40-470 ;  67-449. 
N.    Y.    Bupp.    98-710.    853;    107- 

1041;   144^70:   147»8a5:   1S8- 

d58 
Clr.  Proc.  1»-177. 
Abb.  N.  C.  29-140. 
883* 
N.  Y.  107-111:  llS-85;  184-141; 

140-156;    152-529;    183-397; 

194-440:  200-186;  220-483. 
Hud,  42-829;  44-397;  BO-58;  60- 

210;  73-430;  85-48. 
App.    DiT.    17-184;    48-806;    56- 

.'S03:  59-150;  62-60:   74-7:  88- 

170;    98-490;    100^478;    106- 

17:    119-261,    760;    126-418; 

132-453;     138-354;    143-149; 

158-720 ;      161-855 ;      162-27. 

857,    936;    166-815;    168-528; 

170-201  ;     172-305 ;     176-195, 

314.  063;  177-007.  651;  178- 

230,  556,  040. 
Misc.    6-37;    9-718:    11-384;    16- 

558:    17-189:    21-678:    23-607; 

27-189:    80-281:    81-975;    89- 

484;  40-67.  605:  41-35;  48- 

71 ;  68-540;  72-2»6  :  101-624. 
N.    Y.    Supp.   2-214;   80-283:    50- 

920;    56-426;    68-196;    69-170; 

70-692:    76-854;    80-219:    82- 

523;     87-842,     931;     94-775; 

107-584;      109-787:      116-904; 

117-177;    126-848;    147-826; 

149-664 ;      158-346 :      160-696. 
St.  Rep*r.  9-n8:  17-180:  28-607; 

28-180;    30-281:    81-975;    60- 

616. 
Civ.  Proc.  18-856. 
Abb.  N.  C.  20-428;  22-461,  482. 
Daly.  10-318. 
Pem.  5-883. 
Snbd.  1, 

N.    Y.    45-806;    47-519;    64-416 

78-559:  89-334;  92-40;  96-284 

113-246;      116-854;      118-150 

119-220;      122-266:      128-298 

141-216:  152-529. 
Hun.   2-94;   11-148:  20-457;   81- 

^29:  39-356;  50-63:  58-614.   . 
Ar>p.  DIv.  4-468:  7-464:  30-214. 
Misc.  9-2.34  :  63-541  ;  101-518. 
N.   Y.   Supp.    153-1097;   156-14: 

168-361. 
St.    Uepr.    17-300:    19-702;    31- 

481:  34-443:  37-579. 
Civ.  Proc.  18-274:  19-159. 
Abb.  N.  C.  28-479;  200-259. 
Snbd.  2. 

N.  Y.  48-527;  148-7. 
Hun.  31-020:  60-219. 
Ann.     DW.     112-.S7:     117-707: 

138-.351,  856;   141-908;   160- 

580. 
Misc.     9-284;     39-482;     57-860; 

89-710. 


5; 


N.  T.  Sapp.  80^222;  1< 

146-764. 
St.  Rep'r.  88-8S2. 
Snbd.  8. 
N.    Y.   68-644;  67-851;  1 

112-500;      ll»-lfiO; 

148-7. 
>  Hun.  28-254;  84-510;  87-277; 

178;  60-18. 
Add.    DlT.    6-685:    62-60;      _ 

821 ;  188-861,  866 :  148-578. 
Misc.   7-2;  68-541;  70-186. 
N.  Y.  Supp.  89-258;  128-190. 
Civ.  Proc.  28-288. 
N.  Y.  Super.  68^847. 
Si&bd.4. 
App.  Dir.  119-147. 
Misc.  84-66L 
8«bd.6. 
N.    Y.    78-660:    87-160:    1«T-7X 

308;    108-186;    116-851:    1&S»- 

161;  142-637;   147-414;  1»8- 

260;   268-848:   218-306. 
Hun.    88-534;    86-104.    252:    41- 

600;    68-188;    68-879;    70-618: 

88-549. 
App.  DW.  6-586;  40-19;  66-50O 

W-168;   74-7;  80-486; 

98-881,     886;     96-822;     11 

714  ;  189-900  ;  142-376 ; 

811 ;  148-678 ;  186-256  ;  16»- 

969;    162-26;    164-652;    1" 

406  :  173-707  ;  178-640. 
Mlftc.  9-105  ;  23-424  ;  40-69 ; 

372;  79-350:  96-257. 
N.   Y.  Supp.  81-139:  88-15.  637 

85-778 :      123-589 ;      129-892 

132-560;    186-586;    188-778 

141-409;    146-1019:    150-66 

165-572:  169-774. 
St.    ttep'r.    17-196:    19-460;    28- 

165:    86-594:    44-155:    68-^12; 

68-619:    166-810. 
Abb.  N.  C.  17-420. 
Bvbd.  7. 
N    Y    112—624. 
Hun,' 48-629:  47-52;  66-276;  67- 

667:  66-862. 
App.    DW.    28-08;   68-60;    lOT- 

182;  160-468. 
Misc.    22-491;    27-211;    80-625; 

89-627;   90^12. 
X.     Y.     Supp.     8-229;     87-436; 

152-456. 
St.  Rep'r.  88-844;  47-780. 
Civ.   Proc.   7-241;  18-857. 
883. 
N.    Y.    188-897:   196-254; 

186;  212-207. 
Hun,  84-510:  49-868:  68-829 
App.   Dfv.  55-554:  94-25:  r 

.S91  :  139-451 ;  142-792  ;  146- 

569;  168-825. 
Misc.  101-624. 
N.    Y.    Supp.    87-951;    106-825: 

138-894. 
St.  Rep'r.  34-619. 
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Connoly,  2-822. 
N.  T.  Ann.  Cas.  6-10L 
lal»a.  1. 
Misc.  7-630. 

N.     Y.    79-404;   8O-ei0;   166-557; 

:t  68-246. 
App.    DiT.    40-19;   71-472;   112- 

37;    126-616. 
MlBC.   16-401 L64-626. 
N.  Y.  Snpp.  7S-754. 


N.   Y.   165-507. 
App.  Dlv.  168-825. 
Hun.   47-28. 

M.  Y.   Snpp.  181-314;  148-922. 
(ul»d.  6. 
N.    Y.   92-584:   93-522:    169-811; 

112-560;  128-227;  186-37. 
Bun,  62-384:  64-71;  91-552. 
App.    Div.    16-828;    24-418;   95- 

357;   119-588:  132-846;  134- 

384;    189-184,   450. 
Misc.    7-2;    76-186. 
N.    Y.    Snpp.   119-98. 
St.  Rep'r.  31-473. 
Civ.  Proc.  14-249. 
N.   Y.  Ann.  Cas.  4-186. 


N.   Y.  167-70. 

Hun,  24-82 

App*  Div.   66-578:  69-319;    62- 

56;    167-187.   lio. 
Mine.  41-485;  96-567. 
N.  Y.  Snpp.  67-428;  69-245;  76- 

857:    161-994. 
Connoly,  2-619. 
9vl»d.  1. 

N.   Y.   86-388;   169-816. 
App.  Div.  69-802. 
Mlac.  28-299. 
St.  KepT.  81-472. 
Civ.  Proc.  26-807. 


'    Hnn,  49-868. 

App.    Div.   46-363;  76-83:   146- 
569;  168-162. 

Misc.   27-23. 

N.  Y.  Snpp.  67-910;  61-616;  77- 
1078. 

Civ.  Proc.  29-67. 
Snbd.  1. 

N.  Y.  48-514. 

Misc.  27-24,  684;  62-680. 

Snpp.   115.f28. 

St.  Rep'r.  88-578. 

Civ.  Proc.  16-269;  29-67. 


N.   Y.   146-150;  188-408. 

Hrn,  87-36. 

App.  Dlv.  6-588:  29-206:  49-194: 

68-485  ;      76-127  ;      147-217  ; 

161-863. 
Misc.  22-481:  24-729;  67-425. 
N.  Y.  Supp.  58-797:  60-869:  63- 

55:  65-1069:  75-72:  H8-920  ; 

116-1045  ;  128-110  ;  181-1041. 


Civ.  Proc.  7-282. 
Dem.  2-680. 


N.  Y.  126-200;  128-132:  138- 
517;  184-142;  142-1;  152-535; 
172-619;  183-897,  408;  100- 
59:  194-76;  200-280;  215-16; 
21V-33O. 

Hun,  63-41,  342;  73-432;  75-380; 
83-550. 

App.  Div.  1-125;  5-76;  43-19; 
74-7;  82-576;  93-108.  335; 
106-834;  117-280;  lio-l-f?. 
508;  186-221;  138-80;  155- 
437;  156-251;  158-708;  lfJ4- 
238;  166-816,  537;  167-397; 
168-490,  523;  176-592,  663, 
668;  177-340,  349,  531. 

Ml8c.  17-427;  24-156;  26-281, 
569  ;  39-384  ;  41-35,  478 ;  46- 
320  ;  50-330  ;  57-449  ;  6.S-540; 
64-650 ;  68-176  ;  73-392  ;  86- 
277;  96-483;  102-39. 

N.  Y.  Supp.  63-300:  59-521;  76- 
854;  79-846;  86-1064;  86- 
1009  ;  102-317  ;  104-151 ;  1<>9- 
929:  114-356:  117-177:  118- 
1005  ;  122-620  ;  123-629  ; 
129-892 ;  181-89 ;  187-54 
141-61.  409:  148-654,  664; 
166-610;  163-214;  164-626; 
168-463. 

St.  Rep'r.  16-46. 

Civ.  Proc.  21-102. 

Abb.  N.  C.  26-428;  81-4ia 
889. 

N.   Y.   126-821. 

App.  Div.  142-792;  164-186. 

Misc.  31-544 :  102-39. 

N.  Y.  Supp.  168-463. 
896. 

N.  Y.  94-217. 

Hun.  65-20. 

App.  Dlv.  17-518:  66-97;  162- 
16;    169-628;    148-148;    164- 

Mi8C.'6-86:   83-668;    93-226. 
N.   Y.  Supp.  45-707:  6S-206:  92- 

1012;    98-711;    96-838;    139- 

129. 
St.  Rep'r.  8-576. 
390a. 

N.    Y.     208-4<yt;    217-246.    258; 

220-^7. 
App.      Dlv.      102-16;      112-290; 

148-148;   146-257.   258;   150- 

59;  177-651. 
Misc.  41-522;  93-226. 
N.     Y.     Supp.     85-32;    92-1003; 

127-411 ;      130-27 ;      138-970  ; 

165-220. 
391. 

App.    Dlv.    142-792. 
Hun.  8-455. 
N.    Y.    Supp.    98-711. 
Week.   Dig.   12-233. 
392. 

N.  Y.  61-497  ;  183-408. 


VOTB8. 


Hun.  64-56;  70-24;  80-113. 
App.  DiT.  9-846;  21-522. 
N.  Y.  Supp.  18-571;  S4-1088. 
t4iD8.  6-296. 
804. 
N.  Y.  90-185;  160-118;  162-191; 

164-224. 
App.  Dly.  18-598 ;  88-872 ;  188- 

77;  146-265.      . 
Misc.  38-606;  56-509. 
N.  Y.   Supp.  78-80;   148-448. 
808. 
•  N.   Y.   64-417  :   78-189 :   86-75  ; 

01-708  ;      08-217  ;      107-846 ; 

118-248;  172-497. 
Hun,  10-9  ;  12-386 ;  14-557  ;  28- 

895;  30-94;  87-504;  61-87;  63' 

147:  68-424:  71-325. 
App.  Diy.  4-264 ;  14-267 ;  42-861. 

&:     62-68:     68-496;     O5-604; 

08-498 ;       11-472 ;       106-896. 

485;     151-881;     158-78.     81; 

160-319;  178-736:  179-74. 
Misc.  7-266;  10-217:  22-433;  2S- 

573  ;  20-168  ;  33-375  ;  53-463 ; 

55-600. 
N.  Y.  Supp.  50-146.  858:  64-861; 

67-466;    60-518;    88-1052;    OO- 

769;     02-129;     04-905:     105- 

906;  107-584;  186-787;  144- 

476. 
N.  Y.  Super.  4-896. 
806. 
N.  Y.  81-148;  02-289;   107-72; 

186-87;      100-202;      214-110; 

215-10. 
Hun,  10-103:  00-552:  01-552. 
App.    Div.    0-846;    24-418;    03- 

109;   110-588;  123-298;  130- 

220;    134-384;    137-70;    130- 

450;  152-286;  165-487,  442. 
Misc.    11-384;    40-67 :     57-186; 

62-599;   70-360:  06-484. 
N.  Y.  Sujpp.  32-148:  36-238;  43- 

383;  48-416:  81-249;  86-1009; 

101-387 ;     114-356 ;     110-98  ; 

124-660;       137-34:   .130-778; 

160-610. 
Civ.  Proc.  6-86. 
Abb.   N.   C.  22-482. 
N.  Y.  Ann.  Cas.  6-16L 
Sobd.  1. 

Hun.  28-211. 
Snbd.  2. 
Hun,   48-99. 
App.    Dlv.    164-288. 
Snbd.  3. 
N.  Y.   153-821. 
Hun,  16-175. 
Misc.   16-304. 
N.   Y.    Supp.   140-654. 
St.  Rep'r.  0-763. 
807. 

N.   Y.   132-377. 

Hnn,  R5-4R. 

App.  Dlv.  164-23R:  176-596. 

Misc.    17-427:    6ft-.'589.    593. 

N.   Y    Supp.  26-769:   140-654. 


A8& 


N.  Y.  208-480. 

p.  Dlv.  6-270:  11-479:  1B-1M; 
fl-412:  31-581;  60-416;  118- 
96;    131-125:    164-931:   170- 
165. 

Mlic.  46-839;  64-S91 ;  70^«M, 
N.  Y.  Supp.  44-271;  47-569;  S8. 
221;    WI-1002;    OO-340;   118- 
523;  168-1028. 
.ClT.  Proc.  10-157. 
800. 
N.  Y.  182-263:  141-400;  148^; 

166-237;    187-491;   194-15. 
Hnn.  50-318;  64-897.  498;  76-2; 

77-25;  81-209,  212. 
App.  DiT.  6-270:  81-580:  S4-lHt: 
73-428;  76-448:  00-47:  1«- 
196;  172-408;  170-164. 
MlBC.    6-252;     10-126;    18-2U: 
64—892 
•  N.  Y.  Supp.  28-239;  80-n4.  94ft: 
52-222 ;       77-71 ;       115-280; 
166-«& 
Civ.  Proc.  10-157. 
Abb.  N.  C.  81-297,  n. 
N.  Y.  Ann.  Cas.  6-888;  8-880L 
400. 
App.  Diy.  6-270;  121-196;  141- 


PP.  1 
793. 


Ap^: 


401. 

N.'  Y.  102-400:  144-612;  148- 
806;  172-407;  178-228;  188- 
408;  200-81;  217-272. 

Hun.  71-596;  75-811:  78-301. 
.  Dlv.  10-435:  21-410;  30- 
4;  58-494:  67-428;  00-4S: 
04-195 :  1O4-20 :  165-249: 
112-290;  124-206;  146.«S: 
154^139;  175-372:  176-272: 
170-165. 

Misc.  6-37:  17-136:  26-400:  »- 
876;  01-160. 

N.  Y.  Supp.  44-247:  47-509;  »- 
449;  W-518:  85-592:  87- 
1011;  03-998:  08-423;  100- 
704:  13O-807:  139-129:  101- 
696;   165-220:   167-64. 

Civ.    Proc.   25-307. 

N.  Y.  Ann.  Cas.  1-205:  2-491 
402 

N.'  Y.  188-408. 

Hnn.  48-97.  ^ 

App.   Dlv.  0-846;  88-881;  10^ 

N.  Y.  Supp.  114-763;  124-OflO. 
St.  Rep*r.  10-839. 
N.  Y.  Super.  48-383. 
403. 
N.    Y.    107-104:    149-400;   »«• 

409 :  140-65  :  188-408. 
Hun.  24-130:  71-327.  ^ 

App.  DW.   109-402;   17O-100. 
mTw.    11-229;    34-662:  55-102: 

101-518,  ^,. 

N.    Y.    Supp.    79-692:    150-M. 

168-361 :  222-355. 
Dem.  2-20;  8-301. 


lOOO 


NOTBS. 


N.  T.  119-344;  lTIJ-403;  200- 
82;   214-13.   109;   215-587. 

Han,  63-194:  60-4;  81-211. 

Add.  Div.  81-581;  36-82:  62-56; 
64-442:  90-47;  106-90;  111- 
767;  166-790,  794;  169-318; 
168-50 :  171-395  ;  176-494. 

Misc.  24-457;  61-464;  66-668; 
68-264;   86-535;   88-307. 

N.  Y.  Bujpp.  63-710:  66-515:  70- 
856;  94-319;  97-843:  lOO- 
424;  107-809;  116-615;  123- 
113;  137-964;  142-401;  146- 
432;  147-475:  148-509;  160- 
683;   162-961;  167-177. 

Civ.  Proc.  19-391. 

N.  Y.  Ann.  Cas.  2-37. 

4oe. 

N.    Y.    122-222;    149-68;    217- 

245. 
Han,  47-539;  49-439;  68-122;  64- 

897;    66-74;    71-596,  598;   74- 

433;  81-209. 
App.    Dlv.    131-366. 
Misc.   11-281. 

N.  Y.  Supp.  68-197;  116-289. 
Connoly.  2-285. 
497. 

N.   Y.  67-851. 
Cow.  6-23a 
408. 

N.  Y.  91-806. 
Hnn.  82-104. 
409* 

Law  Ball.  2-14. 
410. 
N.    Y.    76-679;    82-400;    89-456; 

92-584;  104-192;  118-248;  116- 

86;  120-251;  126-525;  127-64; 

128-371;  133-5;  140-156;  141- 

216. 
Hun.  46-597;  60-59:  61-402;  60- 

219;  62-185;  64-407:  83-l(K5. 
App.  Dlv.  7-464;  34-179;  32-630; 

«-361;   43-302:   74-7:   93-317; 

96-321 ;     143-186 ;     161-588  ; 

166-251;     161-854;     166-815; 

167-398. 
Misc.     7-446:    16-317;    47-509; 

68-89;   89-711. 
N.  Y.  Supp.  61-775:  62-807;  87- 

8t8 ;   96-966 ;    117-177 ;    136- 

871;  141-409;  147-116;  149- 

664. 
St.  Rep'r.  81-62:  88-850;  41-217; 

46-786;  60^17. 
Abb.   N.  C.   16-452;  22-484;  27- 

89. 
.'  N.  Y.  Snper.  61-820. 

Dem.  6-884. 
Subd.  1. 
N.  Y.  109-224. 
Han.    30-540;    47-641;    48-102; 

74-627. 
Am>.   Dlv.  5-T6;   10.46a;   166- 

Mlsc.  *68-648. 


St.    Rep*r.    81-076;   88-689;   49- 

454. 
Connoly,   1-545. 
Svbd.  2. 
N.     Y.    82-1;    91-106;     100-262; 

140>-150 
App.  DlY.' 93-817;  166-251. 
Olv.  ~ 


412« 


''^ 


Proc.  21-5. 

DlY.   80-77;   36-86;    142- 

74. 

Misc.  24-457;  41-558. 
N.  Y.   Supp.  66-515;   126-848. 
St.  Rep'r.  24-295. 
413. 

N.  Y.  102-720. 
.  Hun.  24-438;  27-166;  29-844;  60- 

344 
App.   Div.  1-326;  32-227;    119- 

688;  126-200;  133-359;  140- 

227;    168-523. 
Misc.  31-254  ;  63-463  ;  66-861. 
N.    Y.    Supp.    117-339. 
St.  Rep*r.  14-158. 
Civ.  Proc.  19-210. 
414. 
N.    Y.    81-143;    82-142;    99-193; 

120-315:       126-202;       127-62; 

133-517;      144-512;      146-423; 

148-7  ;  186-37  ;  20O-81 ;  214- 

108. 
Hun.  80-343;  44-397;  62-189;  63- 

41;  71-597;  77-26;  81-211;  83- 

207. 
App.    Div.    22-311;    30-214;    31- 

581;  38-82;  39-93;  61-428:  61- 

241 ;    66-344  ;  82-575  ;  93-490  ; 

94-46;       96-35t;       106-168; 

106-90  ;     119-588  ;     132-245  ; 

189-450;     142-55;     164-140: 

160-680;    163-51,   675. 
MlBC.  16-559:  26-280:  36-745:  40- 

67;    41-477;    61-466;    68-264; 

91-160;    97-272. 
N.  Y.  Supp.  62-223;  65-431,  516: 

86-692  ;  87-842  ;  88-717  ;  98- 

1012;  94-319:    100-424  :   116- 

615,   1042,  126-880;  146-754; 

147-475;    148-1013. 
St.    Rep'r.    27-189:    30-281:    31- 

482;  83-1025:  37-579;  43-88. 
Abb.  N.  C.  13-417;  22-482. 
N.  Y.  Ann.  Cas.  1-207. 
Svbd.  1. 
N.  Y.  89-315:  119-847;  144-515; 

146-423;    200-83. 
Hun,   60-322:   53-194:  67-567. 
App.   Div.   9-341;  95-357;  106- 

168;    119-575.   688;    182-245; 

164-981 
N.  Y.  Supp.  1O4-100. 
Misc.  71-105. 
St.  Rep'r.  32-686:  83-844. 
N.  Y.  Super.  49-627. 
Subd.  2. 

N.  Y.  87-441. 

Civ.   Proc.  7-324;  14-426. 


( 


moi 


NOTJfiS. 


Svbd*  3. 

N.  Y.  94-217;  101-574;  1S2-529. 
Hun.  30-541;  82-265;  88-532. 
MiBC.    6-485:    22-490. 
Civ.  Proc.  B-278;  7-241. 
Abb.  N.  C.  18-420. 
Siibd.  4. 
Hun,  47-52;  70-65. 
Misc.  9-2S8;  24-457;  26-281. 
N.    T.    Supp.    28-241;    58-711; 

131-39. 
St.  Rep'r.  68-511. 
Civ.  Proo.   19-212. 
Abb.   N.  C.  28-479;  81-297. 
N.  Y.  Super.  61-820. 
416. 
N.  Y.  69-588;  148-7;  178-223; 

183-300;  194-77. 
Hun,    7-7;    10-328;    14-189;    19- 

246;  63-41;  70-66. 
App.   Div.  6-201;  36-82:  40-117; 

1(6-593  ;  82-575  ;  03-194,  317  ; 

123-244;    134-385;    189-449. 
Ml8c.   16-401;   17-427;  41-477; 

66-132:   107-1047 
N.    Y.    Supp.    81-579;    87-568; 

144-4T6;  148-482. 
Civ.  Prdt.  11-42. 
416. 

N.   Y.  84-622;  126-495;  130-571. 
Hun,   13-579;  16-97;  27-48;  86- 

591 
App.  DIv.  1-590;  28-506;  47-286; 

67-319;        94-421;        106-262- 

130-874  ;     134-840  ;     141-89  ; 

144-375 ;      168-900 ;      172-407. 
Misc.  6-250.   254;   7-397:   14-424; 

22-321:  39-668;  66-577;  89- 

103;  100-593. 
N.  Y.  Supp.  29-1105;  60-328:  74- 

606;  119-713;  129-577;  186- 

670:    138-682;    161-385:    168- 

409:  169-231. 
Civ.  Proc.  23-320. 
N.  Y.  Ann.  Cas.  2-879. 

N.Y.  177-284:  188-55. 

Hnn,  24-636.  646. 

App.    Dlv.    66-421;    67-319;    94- 

441;  177-741. 
Misc.   24-514:   33-695:  48-173; 

63-249;   97-639:   98-878. 
N.  Y.   Snpp.  41-212;  63-920;  74- 

606:  88-235:  96-255:  108-177; 

162-1075:  166-535. 
Abb.    N.   C.    18-200. 
Dnly.   10-396. 
418. 

N.    Y.    lSO-571;    177-235 
App.    Dlv.    16-446.    4fl6:   81-.S0 
Misc.   20-2R8;   48-173:  98-378. 
N.     Y     Supp.    41-212;    96-255; 

144-830:   166-10.37. 
N.   Y.   Super.   68-183. 
N.  Y.  Ann.  Cas.  4-192. 
419. 

Hun,  61-46. 


""%>. 


1MB 


App.     DlT.     16-446:     161MQ0; 

177-437. 
N.  Y.  Supp.  44-45L 
Civ.  Proc.  16-820;  21-39. 
N.  Y.  Ann.  Cas.  4-190. 
420. 

N.  Y.  182-286. 

Hun,  69-6. 

App.    Dlv.    14-462;    16-446;   31- 

289;  37-327;  49-280:  70-25:  S*. 

277;  111-614;  126-818;  148- 

808;    169-800;   161-620;  17*- 

73  ;  17T-437. 
MlBC.  23-337;  102-3I52. 
N.    T.    Snpp.    62-986;    68-267; 

144-839;    146-894;    16N-I»23. 
N.  Y.  Ann.  Cas.  4-192;  6-65. 
421. 
N.  Y.  177-284;  188-55. 
Hun.  86-201.  _  _ 

,.    Div.    16-406:    88-68:   43- 

^30;    62-232;    86-604;    88-2i5: 

101-287;    102-428;    1O6-305: 

108-284;    148-302;    169-800; 

166-88. 
Misc.    10-269:    17-663;  27-330; 

67-591;  68-379. 
N.  Y.  Supp.  44-497:  61-668;  6«- 

721;     88-858:     86-71;    91-658: 

92-512 ;      98-095  ;      111-659 ; 

128-853;      147-545:     161-660; 

162-1075. 
Civ.  Proc.  11-452;  16-6,  2B5:  19- 

888;  21-886. 
N.  Y.  Ann.  Cas.  1-407. 
422. 
Hun.  16-625.  _ 

App.  Dlv.  16-497  ;  88-275;  1»- 

626;   148-802. 
Misc.  82-589. 

N.  Y.   Snpp.  67-460;  86-71, 
Civ.   Proc.  6-69. 
How.  68-276;  68-79;  66-97. 
423. 

App.  Dlv.  4-618:  17-680. 
Chr.  Proc.  16-89. 
N.  Y.  Ann.  Cas.  4-164. 
424. 

N.    Y.   108-855:   142-156. 

App.      Dlv.      43-179:     122-732: 

126-602  ;     184-840 ;     141-00 ; 

146-829:    148-302;    164-100. 

113;  167-102;  177-741. 
Misc.  7-427:  16-544:  26-146:  2^ 

671;     66-178;     69-268;    M- 

577;  68-184. 
N.    Y.    Supp.    66-805;    107-R42: 

110-086,    873.    979;    123-792; 

148-1092:149-443,500:   164- 

515. 
426. 

N.  Y.  100-109. 
Hnn,  88-424. 
App.  Dly.  106-176. 
Misc.  28-545. 
N.  Y.  Supp. 
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App.  THt.  66-587:  96-373  ;  104- 
^4M;   167-007:  178-907. 
Misc.    51-237:    T3-74:    93-«54. 
>n.   Y.  Supp.  SO-472:  78-277:  8©- 
_  254  ;   119-718  :  166-635. 
St.   Bep'r.  17-427. 
Criv.    Proc.    14-406:    19-851:   ai- 

X.   Y.*  Ann.  Cas.  10-348. 
SnlidL  1. 

X.   Y.  84-445.  622. 
linn.  47-607. 

App.  Div.  97-158;  157-607. 
St.   Rep'r.  S4-4d2:  53-628. 
C\v.   Proc.  8-201:  14-844. 
Abb.  N.  C.  17-101. 
Saba.  9. 

App.  Dlv.  27-281 ;  157-607. 

Misc.   22-589. 

N.  Y.  Supp.  50-747 ;  182-460. 

Civ.  Proc.  12-151. 

Abb.  N.  C.  18-418. 
S«l»4.8. 

N.  Y.  84-445. 

Hnn.  56-428. 

App.  DiT.  167-607. 
Svbcl.  4. 

N.  Y.  66-124:  87-668. 

Hnn.   56-428;   58-603;  69-622. 

App.     Dly.     20-208;     104-494; 
157-607. 

Misc.  12-209 ;  26-504. 

Abb.   Pp.   6-807. 

^  How.  Pr.  16-144:  24-80;  59-496. 
427. 

App.  Dlv.  78-143:  80-896;  99- 
60;    106-891  r   188-171;    187- 

Him,  '84-183;  47-60a 

Misc.  12-233. 

N.^^^Supp.    76-747;    94-808; 

N.  Y.  Ann.'  Oas.  2-117. 


N.   Y.  1105-841. 

App.  Dly.  27-281 ;  78-148 ;  105- 

39:  106-392:  137-840. 
Misc.  22-588:  73-74. 
N.  Y  Snpp.  50-747  ;  76-747 :  98- 

399;  122-174;  182-460. 
C\y.   Proc.  25-808. 
420. 

riv.   Ppoc.  15-39. 
4»0. 

N.  Y.  105-840:  217-275. 

^PPi-  Si!;     »8-876 :     122-117 ; 

157-608. 
Misc.  7-99  ;  v64-261 ;   100-59.?. 
N.  Y.  Snpp.  m-484;  187-1. 
481. 
N.  Y.  87-137;  101-440;   188-491. 
Hnn.  25-479:  72-608. 

^^J*A  P'^-  '55-20:  67-557:  SO-582; 
86-633:  8«-22.'>:  91-9,  94; 
127-426:    149-494. 
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Misc.  12-479 ;  68-506  ;  62-407 : 
72-261  :  92-380 ;  100-593. 

^'.Jr:  Snpp.  83-680;  80-aTO;  85- 
450;  8«U438:  111-645;  115- 
950;  127-227. 

Civ.  Proc.  14-266;  15-203. 

N.Y.  Super.  59-480. 
Sabd.   1. 

App.   Dlv.   127-426. 

8ilbd.8. 

N.  Y.  121-226:  188-498:  151-660. 
Han.  88-152;  48-191;  51-801;  78- 
82,  297. 

^VP-      Dlv.      67-667;      1321416; 

1  •4-261. 
Misc.  14-435:  16-4;  17-5.58:  27- 

661.  720 ;  52-681 ;  88-528. 

"•«^^*  ^IISIP-  '♦-160;  10-913:  20- 
300;  29-1093;  58-390;  59- 
713;    102-473 ;    116-1101. 

St.  Rep'r.  16-774;  82-119. 

Civ.    Ppoc.    18-234;    15-262;    18- 
364;  22-435. 
482. 

N.  Y.  87-137.  855;  98-598;  11'- 
Sl'  iii-'^13:  187-610;  188- 
265;  170-145;  189-241;  196- 
471;  217-275.  437;  218-45; 
220-259. 

Hun.  81-207. 

^WIL  PJy-  8-574;  66-588:  77-209; 
S7-234 ;      104-657 ;      117-578 
682;  120-737  :  124-207;  132- 
267,   693;   157-603,   607;   159- 
419,  777  :  172-874  ;  178-202. 

Misc.  30-316;  33-578;  68-505; 
72-26»  ;  90-557  :  92-378,  446  ; 
100-598. 

^•«y-  Supp.  61-922;  68-893;  73- 
274;    IMf-671  :    lOS-704 ;    115- 

050;  116-906;   121-368;   127- 

227;    142-897;    144-602.    923; 
153-8D9:      156-219;      160-992: 

158-1021 :    160-98:    165-136; 

167-64,   273:   168-305. 
St.  Eep'p.  88-406. 
Abb.  N.  C.  23-233. 
N.  Y.  Super.  59-480. 
N.  Y.  Ann.  Cas.  4-248;  9-868. 
SubO.  1. 
N.   Y.  87-355:   220-262.  273. 
^*I?-^*^-317:  32-190;  35-177;  66- 

286:  220-270. 
App.     DIt.     39-239:    60-62;    98- 

138:    132-608:    140-368:    173- 

654;  178-204;   179-a')9 ;  ISO- 

748. 
N.     Y.    Supp.     55-743; 

160.-98;   166-107a 
St.  Rep'r.  61-364. 
Civ.  Proc.  13-234. 
Abb.  N.  C.  31-177. 
Ho*.   Pp.  66-134. 
N.  Y.  Ann.  Cas.  10-88a 
Svhd.  2. 

N.    Y.    217-275. 

App.    Div.   1-185;  41-189;  60-32; 


57-112 : 
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T7-210 ;      98-188  ;       124-207 ; 

182-698 :     157-603. 
N.    Y.    Supp.    59-770;   66-1024; 

69-699. 
St.  Rep'r.  50-282. 
N.  Y.  Ann.  Cas.  10-880. 
Subd.8. 
N.    Y.    70-228;    87-187;    99-679; 

104-480;      116-437;      186-846; 

146-283;  229-262. 
Han.  48-190;  72-602;  84^286;  86* 

404*  OO— 86 
App.  'dIv.    i-185;    8-574:    65-16; 

59-567;  60-32:  66-582:  77-210; 

87-285  ;      98-138  ;      182-693  ; 

157-608;    169-919;    179-659; 

189-746. 
Misc.  18-86. 
N.   Y.   Supp.   6-493:  21-543;  82- 

439,    992;    84-808;    117-882; 

144-839:    153-935:    156-219; 

166-1073. 
St.   Rep'r.  7-872:  82-849. 
Civ.  Proc.  22-485. 
How.  Pr.  N.  S.  2-156. 
N.  Y.  Ann.  Cat.  19-841. 
SvlMl.  4. 

Hisc  102-958. 
488. 

N°    Y    194-477 

App.*  DIv.    19*8-175;    182-267. 
Hun,  88-424. 
Hlsc.  199-4593. 

N.  Y.    Supp.  96-85;  116-906. 
484. 

Hun,  15-588. 

.App.  DlT.  18-409;  194-494. 
N.  Y.  Supp.  78-278. 
N.  Y.  Ann.  Cas.  1-407;  10-to. 
Snbd.  2. 

N.  Y.  78-2.'56:  138-269:  148-78. 
App.    Dlv.    23-188;   25-105;  66- 

587;  67-557. 
435. 
N.    Y.   122-264;    148-310;  223- 

231 
Hun,  09-273:  74-638. 
App.      Div.      182-95;      148-742; 

167-717,    718. 
MlBO.     8-240:    30-218:    42-267; 

55-822;  56-322  ;  69-341 ;  81- 

364  ;  83-527. 
N.  Y.  Supp.  62-165:  85-1063:  86- 

648;  197-638;  112-470;  138- 

840;  142-193:  158-269. 
St.    Rop'r.   12-652. 
Civ.    Proc.    19-157:   25-808. 
N.  Y.  Ann.  Cas.  2-425;  8-18. 
486. 

N.  Y.  223-431. 

Hud,  69-278. 

App.     Dlv.     148-742;     167-717. 


pp. 
718. 


Misc.    22-542:    30-218 :    42-267; 

55-822;  68-82:  83-527. 
N.  Y.  Supp.  49-1004:  62-165:  86* 


548;  195-847;  117-806; 

840;  142-100;  168-269. 
N.  Y.  Ann.  Cat.  8-1& 
487 

n!  Y.  122-684. 
App.  DlT.  75-47;   148-742. 
Misc.  28-800 ;  56-822 ;  81-864. 
N.  Y.  Supp.  69-899;  111-1089; 

142-19»: 
St.  Rep'r.  18-482. 
Civ.  Proc.  19-157. 
N.  Y.  Ann.  Cat.  8-18. 


N.    Y.    89-544:   98-606;   112-890: 

194-176;    148-810;   178-228; 

182-228:    189-447:    229^837. 
Hun.  16-456;  26-465;  27-41:  89- 

207;  82-17;  60-852. 
App.    Dlv.    86-587;    68-876:   81- 

214;  192-430;  116-499;  IIT- 

115;    119-649;    123-69;  124- 

818;   126-543;    126-751.  758: 

186-811;   187-205,  212;  148- 

826:  171^548. 
MlBC. '8-606;  16-148.  601;  28-117: 

87-517;  88-575;  61-288:  89- 

4;  66-70;   92-606w 
N.  Y.  Supp.  29-895:  76-^973;  86- 

648:  197-762:  111-386.  1089: 

119-718;     122-757;    128-18; 

146-854;     166-280;     167-755. 
St.  Rep'r.  4-867. 
Civ.  Proc.  14-46.  90;  16-n:  16- 

891. 
N.  Y.'  Ann.  Cas.  2-426. 
N.  Y.  Super.  66-220. 
8vlMl.  1. 
N.    Y.    69-677:    68-114:   95-611: 

88-216:  98-665;  128-501. 
Hun.  67-287. 
App.    Div.    9-462;    22-474;   OS- 

551;    126-752;    148-300. 
Misc.  8-240:  101-4& 
St.  Rep'r.  16-904;  28-817. 
Civ.  Proc.  6-21& 
flvbd.  2. 
N.  Y.  74-68.  _^ 

N.    T.    Supp.    2-855;    22-1069; 

161-963. 
Snbd.  8. 

App.   Div.   66-586;   173-148. 
:  Mlae.  88-624. 
S(iibd.  4. 
N.    Y.    72-239:     76^78;     101-16: 

189-198:  166-62,  120. 
Hun.  9-625:  14-74;  90*281 
App.   Div.   167-718. 
N:  Y.  Supp.  158-269. 
Svbd.  5. 

N.    Y.    119-645:    112-886;    Itl- 

694:  178-223:  219-863. 
Hun.  67-287. 
App.   Dlv.  9-462 :  46-628 ;  119- 

648.   662;  126-752;   181-764. 
Mine.  8-240. 
N.  Y.  Supp.  104.1S5. 
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Bt:.  Rep*r.  88^17;  61-861 
OlT.  Proc.  6-221. 
A.  pp.  DlT.  1-404. 

SkXisc.  S8-29Q. 

"bAlBC.  27-848. 


K.    T.    lia-882:    197-492:    14ft- 

172;  176-620;  182-228. 
FIuD.  27-40;  86-224. 
App,  DiT.  9-402;  22-474;  66-188; 
7V-47  ;  08-141  ;  162-430  ;  128- 

69:    124-818;    126-752,    758; 

126-681;    187-205;    189-480; 

146-238;      147-112;      152-705: 

171 -64& 
Misc.    16-148:  28-117;  88-575; 

59-4;     68-386;     66-75;     67- 

560 ;  68-528  ;  88-525  :  92-607 ; 

99-551. 
N.  T.  Supp.  B6-828:  76-180;  77- 

950;  8^135:  96-561;  168-758  ; 

111-886;    114-486;   116-862; 

124-301;    125-107;    181-805; 

146-864:    167-765. 
C?lv.   Proc.  14-45,  88. 


N.  Y.  181-184 ;  189-402. 

Hun,  88-152. 

App.    Dlv.    14-898;    84-186;    48- 

179:  46-810:  67-604:  78-77;  75- 

47;    111-581;    181-761,    765; 

136-810:      187-206:      166-605; 

171-25. 
Misc.     7-523;     81-54;    49-386; 

69-26;     66-75:     88-525;     92- 

607. 
N.   T.  Supp.  64-586;  69-814:  61- 

686  :  64-545 ;  77-059 ;  98-496  : 

116-228;    121-726:    122-757; 

146-854;     162-257;     166-280, 

9i>4:    161-780. 
St.  Rep*r.  11-264. 
C?i*.  Proc.  19-166. 
N.  Y.  Saper.  66-616w 
441. 
N.   Y.  76-590;  89-897;  188-61. 
App.      DlT.     68-269;     166-294; 

187-205. 
Misc.    7-528:    46-827;    49-386; 

69-267;  66-76;  92-607. 
N.   Y.   Snpp.  61-1031;   119-718; 

166-200. 
Civ.  Proc.  19-166. 
442* 

N*  Y.  142-214. 

Hnn.   88-152:  64-677. 

Adp.   Dly.  46-310:  76-47;  109- 

720;   187-206;   189-176;    167- 

218-220. 
MIsc    47-249 
N.  Y.*  Supp.  66-899 :  61-686 ;  77- 

969;     96-872:     96-543;     97- 

1008  :        128-749 ;       152-647 ; 

168-1 03T 
443, 

N.  Y.  142-218. 


Hun.  87-280;  88-152. 

App.  Diy.  14-898;  187-206; 
166-696:  167-218-220;  176- 
679;  176-573. 

Misc.   92-607. 

N.   Y.   Supp.   163-570. 
Svbd.  1. 

N.  Y.   Supp.  156-280. 
Snbd.  2. 

App.  Div.  166-696. 

167-718. 

Misc.  92-607. 

N.   Y.   Supp.   162-647;  166-280. 
8ubd.  8. 

N.  Y.  219-363. 
Snbd.   5. 

N.   Y.   Supp.  161-100. 
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App^DiT.  66-461 ;  66-444 ;  187- 

N.  Y.'  Supp.  89-664. 
446. 

N.  Y.  132-367. 

Hun,  66-242. 

App.  DlT.  71-626;  117-426. 
Misc.   7-528;   66-878;   92-607. 
N.   Y.   Supp.   75-1021;   102-596; 

164-^0;.     156-23;      156-280; 

161-411. 


1666 


N.  Y.  87-599;  117-442. 

Hun,  19-300;  27-590;  84-243;  96- 

161. 
App.    Diy.    17-619:    49-268:    68- 

171;    75-532;    77-172;    86-514; 

95-624;      167-1.37;     114-676; 

119-523;    126-582;    188-168: 

158-817;    156-852,   424;   166- 

668. 
Misc.    12-315:    16-312,    483;    32- 

284  ;  83-561  ;   45-37  :   48-174  ; 

49-2:   64-167;  98-680. 
,  N.    Y.   Supp.   5-189;   63-417;   66- 

848 :  78-^76  ;  81-129  ;  94-954  ; 

96-400  ;     99-1026  :     164-323  ; 

116-938 ;     188-969 ;     146-48  ; 

142-895;   154-173;   168-326. 
St.  Bep'r.  66-171, 
Civ.  Proc.  14-320.  328. 
447. 
N.'  Y.  109-267;  128-582;  188-54; 

166-89. 
Hun,  54-577;  96-586. 
App.    Dlv.    4-56;    7-279;    8-588; 

9-121;  29-554;  38-362;  61-390; 

53-168;   54-16;   58-59;  67-594; 

75-432;     78-335;    92-425;    95- 

624;    114-72;    115-210;    142- 

625;   175-24«. 
Misc.  23-409:  24-8;  26-480;  32- 

284;   33-373.    561;   44-276;   45- 

37,   268:   47-19;    48-174;   63- 

270  *   106-182. 
N.  Y.  'Snnp.  85-970;  51-1089;  52- 
189;    65-815:    78-276;    79-964; 

99-689  ;     166-917 ;     116-658  ; 

127-479. 
St.  Rep'r.  18-566. 
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N.  V.  Super.  S9-27. 
Abb.  N.  C.  18-160. 
448 

N.   T.   91-308:   198-220. 
Hun,  58-447;  72-338;  87-61;  90- 
161. 

DIv.   14-262:  61-1;  62-127. 
470;    67-432:    75-532;    78-335: 
92-207:     121-546;     131-126; 
135-707;     139-283;  140-441 ; 
147-107  •     153-817 ;     155-352. 
424;    158-181;    162-164,   686; 
167-704;    169-556:    172-910. 
Mlac.    8-341;    23-581;    24-8,    68; 
26-340;  30-102:  38-65,  561;  37- 
37,  625  ;  41-661 ;  48-174  ;  51- 
851,     575;     64-154;     61-589; 
66-110,   385. 
N.  Y.  Supp.  29-338  ;  57-140 ;  61- 
839;   70-163,    742.   930;    72-687; 
78-276;    79-064;    83-398:    87- 
181;   103-822:  106-243:  114- 
608;  115-260:  119-749;  128- 
1048  :        125-805  ;        181-710  ; 
138-969;    140-43 ;    142-1098; 
147-275;     148-181;    153-882; 
155-444. 
Civ.  Proc.  19-246. 
449« 
N.'    Y.    126-201;    129-237;    184- 
518  ;  186-655  ;  166-322  ;  188- 
384 
Hun,  66-634:  62-495;  69-396;  76- 

171;  79-182. 
App.   DIv.  8-271:  6-254;  17-619: 
20-87;  25-207:  28-364:  41-198; 
42-193;  51-523,  532;  53-85,  253; 
63-52G:    «7-4i3;     76-359;    77- 
342:  81-161:  82-628;  89-5;  98- 
310;  106-558:   114-676;   136- 
82;    141-679:    144-09;    153- 
15fi.    818;    156-849;    160-887; 
166-266;    169-673;    172-384. 
Misc.  9-73:  10-114:  12-315,  390: 
13-274:  14-13.  503:  16-.159;  19- 
243.  616;  23-655;  24-8:  25-421: 
28-410;     32-426:    37-768:     89- 
540:   42-30:   48-223:  51-271; 
60-621;    62-411;    66-19;    71- 
257;  81-211;  90-247  ;  99-109. 
N.    Y.    Supp.   29-65,   612:   51-250: 
52-120:     55-506:     56-210:     58- 
10,31:    62-390:    64-935:    «G-'>44: 
71-607;     76-942;     78-522:     79- 
74  :  81-1042  :  85-282  ;  90-642  ; 
93-603  ;        96-665  :        99-1026  ; 
101-89  ;     118-849 ;     114-871 ; 
118-982;     120-628:     121-3.39, 
604:    126-734:    128-331.    902; 
137-075;    138-969;    140-842; 
142-500,    512:    151-607:    152- 
726:    155-808;    168-830:    164- 
105  :  169-1. 
St.   Rop'r.   13-741:  15-361. 
N.  Y.  Ann.  Cas.  4-369. 
460. 
N.   Y.   116-684;    135-201:    191- 

474. 


App.  Div.  69-79;  144-528. 

Misc.  24-6. 

N.  Y.  8npp.  74-567. 

St.  Rep'r.  6-786. 

Abb.  N.  C.  27-46. 
451. 

N.   Y.  84-659;  93-82; 

Hun.  24-646. 

App,  DIv.  1-33;    88-114:  57-M; 

188-466 ;  76-75  ;  118-^7 ;  IW- 

112;    157-468;    169-19:   171-9: 

MUc.  16-98;  24-8;  26-451:  30- 
880;  56-121;  61-372,  500; 
63-322 

N.  f.  Supp.  86-771;  56-637;  57- 
592;  68-1033;  68-275;  69-57S: 
73-365  ;  98-1067  ;  1 15-05 : 
117-135  ;     135-960 ;    164-404. 

St  Rep'r.  8-199. 

Civ.  Proc.  14-27. 

N.  Y.  Super.  59-108. 
452. 

N.  Y.  106-269;  112-325:  128- 
532;  127-452;  183-54.  1S5. 
134-568;  172-471;  181-306; 
191-207;    198-220. 

Hun,  48-446;  52-6;  64-415:  00- 
294;  77-568;  82-149;  86-222. 
500;  89-386. 

App.  Div.  2-288;  4-54;  5.620:  T- 
279;  8-523,  687:  13-337;  15- 
437;  29-480;  98-616:  29-171 
654;  82-39.  141;  88-536;  44- 
225;  50-95.  248;  61-468;  68- 
171;  64-298:  66-6a  185:  6T- 
210:  62-127;  68-10;  74-62;  T8- 
448,  006;  79-585:  81-304;  9%- 
288,  562;  84-428:  85-g,  487: 
87'^297;  90-4.^;  96-100.  624: 
96-306 :  97-528 ;  99-107 ; 
106-459 ;  196-294 ;  111-251. 
813;  113-.326:  116-483;  117- 
250  ;  118-811 ;  119-421 ;  1»- 
176,  368;  122-387;  124-611; 
125-7.38;  129-13:  130-lM; 
185-706.  858;  187-11,  186, 
139;  140-483;  144-735;  140- 
607  ;  149-174  ;  160-308 ;  168- 
146;  169-734;  168-65.  2S7; 
165-863:  169-.'Ui6;  170-322: 
171-926;  176-248;  17H-2a3; 
179-274. 
Misc.  6-6;  8-6,  841,  618:  10-215. 
328;  11-250;  13-5;  14-100, 
800  ;  17-297,  698 ;  18-174 :  19- 
567;  28-409:  24-7;  25-124; 
26-545.  586:  32-91:  33-458; 
85-113;  89-280;  41-133:  48- 
407;  46-88;  47-19:  48-221, 
478:  67-667:  61-342:  70-572: 
100-181,  186. 
N.  Y.  Supp.  2S-,392:  80-994;  31- 
311:  32-515:  33-43.  362:  SS- 
1057:  44-484;  47-33:  49-10.  15; 
51-813,  1089:  62-189.  854:  64- 
936.  1021:  66-4n.  550:  67-Mia 
626;    60-680:    63-818:    64-731; 


1006 


SB-T96:  ei 


-784: 


.  T.  Supp.  8OM10:  i 

ID:  T»^ao:  M-on: 

bb.  N.  C.  S1.14S. 


SO-410:  84>S96:  BT- 


App.    DiT.  e4-49T:   T8-S82;  84- 

464;  0T-I51:  l?B-636. 
MIbc.  7-41B:  11-G21:  IH-SM,  068. 
N.  Y.  3upp.  SO-410:  34-176;  T3- 
—       B»-e4e:      "»- 


1«1~ 


Supp.  SO-4 
M-BTS: 

Abb,  N,  C. 


1;  81-1 


I,  220:  31-211. 


S14 ;  tvB-4'JO:  iim-ine. 

at.  HepT  ia-060;   80-1T1. 
civ.   IToc.  21 -3TB. 
N.   Y.  Super.  H 
N.  Y.  Ann.  Cna 
224:  4-l»4;  t-n. 

Has. 

'N.  Y,  134-572, 
Hud.   ia-186.  2ffiS.  SOI:  2B-2S7, 
App.  DtT.  7S-392  :  ST-100  :  106- 
294  :  112-746  ;  lXS-413  ;  15»- 
784;   1«»-2S8.       ' 
Mlic.    14-300;   2S-80.   4! 

"■i  K.     Y."     Biipp.     38-1057: 

lOG-606;    lOT-1110;    144-974; 
1S3-1004:   1K7-844. 
N,   Y,  Ann.  Cai.  2-211. 

'^'^  N.    Y.   138-192:   lT4-2flO. 
Han.  03-414:  Tl-4, 
App,     Dlv.    l-S.-*:    e-34fi:    7-386; 

V-249:  23-302:  41-508:   Bl-24fi; 

78-392;    lSe-120  ;     1M-SS2. 
Mine.  1»-30T:  l»-S-i3,  47Si  10-90, 

EST  :  3tO-a7  ;  8S-040  ;  45-lTS  ; 

4T-368;   TA-48. 
N.    Y.     Shop.     4H-23B:     tt4-B77; 
»4-7;   184-92;   142-4,  6. 

4sn. 

Hno,  1»-3T. 
.    App,    DlT.    2-429;   1*0-148. 

Mine.    10-90.    ST;    20-3T ;    102- 


20-186:     34- 


Hun.  87-888. 

127  :  118-314  ;  "■i-4'l5";'Bli-48r: 

117-298:   16B-420. 
HIbc.   18-77;  18-3.~i4.  .-im. 
N,   Y.   Bn|Hi.  34-178;  04-606;  TT- 

--      8»-S6-      — 


128. 


163. 


102-211:     1KB- 


N.  Y.  Supp,  44-311. 

Hnn.  25-267:  0O-403:  81-8S,   t 
.    App.      Dlv.      10-618:      124-hS- . 
12B-14B:      12»-298;     13»-B9 : 
100-742;   17n-275. 
MIM.   e>7S:    ia-B6.    07:    28-36: 


:    »1-17;    138-187;    1 


App.  DIt.  88-R14:  04-497:  74- 
416;  77-218:  84-464:  O7-150. 

Ml«.  7-4J8:  32-450;  13-77:  1«- 
3M,  568;  00-71. 


-.     _      Bupp,     44-406;     04-600; 
1BO-123 ;      108-773 ;      102-762 ; 
104-23. 
Abb.  N.  C,  31-4& 
483. 

Ulsc.  7-420. 
N.  Y.  Supp.  08-(iDT:  162-408, 
Abb.  N.  e.  S1-14T. 

N.  Y,  anpp.   98-567 ;   147-1078. 
N.  Y.   Ann,  Cu.  7-UB,  n. 

N.  Y.  lia-B20. 

HIac.  SO-468. 

N.      Y.      Bnpp.      B8-SST ;      14T- 

1079. 
N.  Y.  Add.  Cii.  7-138. 
Sabd.  7. 

N.  T.  Bddp.  147-1OT0. 
App.  DtT.  104-181. 


DlT.    4-484:     88-914;     9S- 


N.  I.  Add.  C*i.  7-123. 
408. 

N.   T.  213-401. 

Aup.   DlT.   O»-S0:    178-53G. 

mTbc,   23-r©4:  42-Ml. 


Y.    Supp.  i 
10;   ISl-8( 


NOTBS. 


449 
App.  Dlv.  9»-69  ;  181-660  ;  164- 

816;  173-586:   176-185.  _    ^^ 
MlBC.  7-419;  ^'f-biO,  28-313;  86- 

865;   69-69;   100-177. 
N.  Y.  Supp.  74-927:  »<>-667;  92- 

240  ;  IM.916  ;  1^8-791 ;  lOO- 

359 ;        159-102iJ ;       165-480  ; 

108-209. 
Abb.  N.  C.  81-145. 
470. 
Hun.  17-543.  ^       ^^^  ^^^ 

App.    Dlv.    101-180;    181-669; 

164-816. 
N.  Y.  Supp.   150-359. 
Civ.  Proc.  9-146. 
Abb.  N.  C.  11-100;  17-891. 
471. 

N.  T.  188-61. 

Hun,  72-303.  ^^    ^_^ 

App.  Dlv.  60-312 ;  84-896 ;  lOO- 

2(94;  128-481;  184-840;  187- 

208    212 
MlBc' 17-341;    69-267;    66-75. 
N.     Y.     Supp.     70-75;     94-611; 

110-873;    112-790;    119-713; 

122-66. 
472. 

App.    Div.    187-203,    211;    164- 

816. 
Hun,  84-431;  62-805. 
N.  Y.  Supp.  92-240. 
Misc.    59-267;   06-76. 
Civ.  Proc.  6-806. 
478. 

N.  Y.  184-572. 

App.    Dlv.   88-250 ;  60-312  ;  187- 

208     212 

N.     Y.     Supp.     70-75;     110-878; 
119-942;    122-66. 

Misc.   59-267  ;  66-75. 

Civ.   Proc.   14-334;    19-268. 
474. 

N.   Y.   210-505. 

App.   Dlv.  HO-53;  181-665,  674; 
135-14;   170-540. 

Misc.    2H-310:   88-401;  92-512; 
100-180. 

N.    Y.    Supp.    80-233;    116-198; 
119-819;  103-519;  167-308. 

Week.  Dig.  10-447. 
475. 

N.  Y.  17-218. 

App.  Dlv.  170-540. 

Misc.    88-401;    92-512. 

N.  Y.  ««;upp.   167-30®. 

Barb.  26-836. 
476. 

Hun.  14-595. 

Civ.   Proc.  9-146. 

Abb.  N.  C.  17-891. 
477. 

N.  Y.  109-267.  ' 

N.   Y.   Supp.  154-286. 
478. 

App.    Dlv.    112-14. 

N.    Y.   Supp.    114-898;    115-495. 


479. 

Hun,  61-47. 

App.  DlT.  86-604:  ISO-en; 
148—802. 

N.  Y.  Supp.  83-358;  106-474; 
132-68. 

St.  Rep' r.  6-809. 

Civ.  Proc.  21-89. 
480. 

App.  Div.  116-888. 

N.     Y.     Snpp.     10S-200:     10»- 

Misc.  96-71. 
481. 

N.  Y.  62-189:  111-647;  lOMM; 
109-109 ;     201-440 ;    212^ ; 

210-224:   220-165. 

Hun.  14-167;  3S-294;  41-260. 

App.  Div.  29-575;  86-217:  37- 
521;  53-601;  68-202;  67-320. 
868 ;  76-414  ;  88-182 ;  94-442; 
lOe-339  :  1 1 0-659  ;  1 12-14 ; 
118-832;  119-924;  120-661; 
124-711.  732;  125-740:  116- 
19;  127-149.  657;  1S1-S88. 
733;  133-432;  134-470;  185- 
543;  140-186.  880;  164^14- 
157-89,  74;  lo«-762 ;  IflG^ 
464;  163-134;  166-43,  1S3; 
109-954;  171-729.  733:  1T8- 
292:  181-112. 

Misc.  24-455;  28-118;  33-665;  46^ 
54;  41-125;  60-281 ;  68-151; 
71-832;  84-196;  90-576 

N.  Y.  Supp.  66-78,  740:  Tl-JTO; 
74-506  ;  86-190  ;  88-235 ;  »7- 
65,  829;  98-882:  100-468: 
103-835,  1056;  lH>-2e9;  111- 
872:  120-128:  124-650.  1066; 
141-673.  730:  154-981;  15»- 
383;  161-376;  168-316^ 

Abb.   N.   C.    18-215;   18-201 

Civ.  Proc.  19-63;  21-27. 

N.  Y.  Ann.  Cas.  2-278. 
Biibd.  1* 

N.  Y.  47-860;  61-106;  TO-2«: 
94-802:  104-548. 

Hun.  48-483. 
8«bd.  9. 

N.  Y.  42-83;  48-71;  60-1;  64- 
276;  69-176;  T6-1:  76-281;  81- 
296;  88-245;  84-428;  88-3^: 
89-156;  97-370;  106-278;  107- 
61;  118-662:  114-411:  125- 
280;  130-510;  132-518;  IBS- 
433;  158-493:  166-288;  167- 
190;  169-118. 

Hun,  10-582:  81-433;  37-102. 

App.  Dlv.  13-557:  20-227:  22- 
104;  24-448;  28-227;  30-510: 
87-524;  42-479:  44-.itfK:  KA- 
553;  98-601;  112-502;  114- 
107;  119-924;  188-98;  148- 
521 ;  150-6T9 ;  162-409.  4<»; 
177-136. 

Ml8c.  7-24;  9-58;  17-33:  26-2S2: 
86-160.  334:  60-4S;  66-570; 
63-236;  97-482. 
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N.    Y.    Supp.    128-477;    186-98; 

147-845,    1031;    161-C50. 
St.  Rep'r.  9-719;  2»-660;  89-413; 

46-571;  49-422:  »9-379. 
Civ.   Proc.  4-117;  9.1M;  15-213; 

17-439;  28-236.  ^    ^^ 

Abb.    N.   C.  20-286;  21-467;  28- 

432:  28-267. 
Svbd.  8. 

N.  Y.  109-202;  169-U8. 

Hun.  35-285;  ««t^®?io  >.«.* 
App.  Dlv.  50-288 ;  118-467. 

Misc.  12-4. 

Pt.  Rep'r.  49-180. 

N.   Y.    179-42;    291-440. 

Hun.  41-257:  90-507.  ^     ^      ^^ 

App.  Dlv.  49-040;  60-481;  68- 
^3;  89-38;  91-184,  416;  96- 
293:  117-152,  811;  11O-480; 
127-343;  133-702;  1S9-928 ; 
144-429  ;  149-49  ;  154-276  ; 
155-389;  157-408,  721;  162- 
20.  468;  163-230;  109-954; 
171-575,  5T7  ;  176-121 ;  181- 
112 

Misc.'  9-308;  80-395 ;  74-521; 
91-576.  

N.  Y.  supp.  85-962 ;  61-348  ;  62- 
391;  73-801;  8^-89:  86-321. 
959;  89::296;  102-359;  llO- 
175  ;  116-569  ;  124-410  ;  132- 
665  13.^-497;  140-351 ;  142- 
660;  147-271;  148-42;  154- 
961;  161-650.  ^     ^, 

St.  Rep'r.  12-126;  14-702;  15- 
906. 

Civ.  Proc.  15-29a 


N.  Y.  50-487;  56-332;  68-394; 
75-567;  94-22;  99-249;  117- 
442:  138-281:  151-186;  163- 
86;  169-113;  170-42;  174- 
281;  184-51;  191-327;  217- 
247 

Hun,  '  81-698;  82-382;  83-290; 
87-102.  518;  40-60;  41-573:  43- 
514;  74-26. 

App.  Dlv.  6-172;  8-43;  10-269, 
517;  27-71;  29-572;  80-584; 
81-494;  82-634;  89-22;  47-516: 
52-588:  58-186,  304;  60-527; 
62-192;  68-192;  74-147;  79- 
360 ;  82-544  ;  88-541 ;  100-365  ; 
110-904  ;  112-26,30  ;  116-355  : 
117-30,  152:  124-728.  740. 
781,  791;  126-380;  129"i^l^' 
130-617:  13.3-155;  134-57; 
186-119:  138-2,  8:  ,^40-434. 
5.30;  148-312:  lRO-641 :  154- 
278.  945:  165..3512;  156-883; 
168-236;   166-656. 

MlBC.  9-18:  13-370:  lT-712:  18- 
648:  30-691:  33-861:  8"*-634; 
80-91:  43-306:  45-129.  326. 
470.  494:  46-175:  50-48:  KJ- 
851 :  55-390  :  56-376  :  57-223  ; 
71-583;  78-458;  74-245,  521; 


78-145 ;  91-576 ;  92-460 ;  98- 

680;  99-366. 
N.  Y.  Supp.  34-548;  48-241;  51- 

1014;    61-30;    68-578;    69-952; 

77-518;   81-539;   85-101,   153, 

982;     91-881.     986;     »2-725, 

749;     97-829;      100-526,     674; 

101-606  ;  102-359,  1039  ;  105- 

200  ;  107-1060  ;  109-387,  453  ; 

115-903.;    118-664;    120-583 ; 

122-509;    125-506;    128-819; 

188-88:    185-702;    186-1065; 

187-929  ;     138-962  ;     148-42  ; 

150-1000:     154-961:     162-588; 

163-326;  164-403;  167-433. 
St.  Rejp'r.  7-159:  13-852;  17-383. 
Civ.    Proc.    9-144.    220;    11-439; 

15-258. 
Abb.   N.  C.  20-222;  28-189;  24- 

107. 
N.  Y.  Super.  57-13. 
Bvbd.  1. 
.  App.  DlT.  82-647;  98-406;  112- 

31;   1:64-728.  781. 
Misc.  62-198. 
St.  Rep'r.  5-148. 
Civ.  Proc.  9-144. 

Svbd.  2. 

N.  Y.  97-694;  151-188.  ^^.  ,,^ 

App.    Dlv.    100-366;    117-152; 
124—728 

Misc.  14-667;  89-111. 

N.  Y.  Supp.  86-8;  78-209. 

St.  Rep'r.  38-106. 

N.  Y.  Super.  52-801. 
S«b€L8. 

N.  Y.  151-188.  ..-..« 

App.     Dlv.     100-866;     117-162; 
124-728. 
Subd.  4. 

N.  Y.  97-247. 

App.  Dlv.  124-728. 

N.  Y.  Supp.  65-320. 

N.  Y.  Super.  52-801. 
Subd*  5* 

N.  Y.  58-287;  129-189;  189-641 

Hun,  9-329;  51-124. 

App.   Div.   124-728. 

N.  Y.  Supp.  65-821. 
Subd.  6. 

N.  Y.   182-87,  499. 

App.  Div.  93-408;  124-728. 

St.  Rep'r.  88-106. 

Civ.  Proc.  6-124. 
Snbd.  7. 

Hun,  35-72. 

App.   Dlv.  124-728. 
Snbd.  8. 

N.  Y.  168-168. 

Hun.  17-647.  ^     ^^^ 

App.  Dlv.  82-647 ;  98-408 ;  124- 
728. 

St.  Rep'r.  81-137. 

Subd.  9. 

N.    Y.    56-371:  •64-180-    108-4K2: 
185-239;   151-188;  217-247. 
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Hun,  17-547;  40-259;  50-590;  63. 
(519;  63-35;  64-22;  70-261;  »:£- 
366;  8T-601. 

App.  Div.  6-548;  13-278;  86-531; 
46-354;  82-546;  83-244;  89- 
440;  101-256;  113-27;  117- 
154,  843  ;  124-728.  781 ;  126- 
389;  130-617;  132-200;  140- 
531 ;  160-643 ;  168-887  ;  168- 
813;  166-650;  180-156. 

Misc.  6-53;  6-155;  10-6;  16-235; 
30-394;   83-437;    3»-lll. 

N.  Y.  Supp.  6-135;  16-857;  19- 
883;  63-330:  64-463.  822;  60- 
820;  62-391;  64-319;  66-321; 
68-422,  1082;  90-432 ;  98. 
104  ;  110-663  ;  116-446 ;  126- 
866;  182-665. 

St.  Rep'r.  3-197;  6-148;  6-768; 
12-1Q5;  31-187;  32-322:  84- 
997;  86-227;  88-870;  40-299; 
41-106;  43-595;  46-844;  63- 
441. 

Civ.  iProc.  6-189:  8-01;  9-53, 144. 

Abb.  N.  C.  28-485. 

N.  Y.  Super.  62-870. 

Daly.  11-115. 
8iib4l.   lO. 

App.  Dlv.  82-547  ;  124-728. 

Misc.  60-48 ;  66-162. 
Sabd.  11. 

App.   Div.  124-728. 
Sabd.  12. 

App.  DlY.   124-728. 
487 

N.'  Y.  189-888. 

App.  Div.  20-216;  29-572;  127- 

150  ;  147-890 ;  160-430 ;  169- 

800. 
Misc.  13-137,  759 ;  69-152. 
N.  Y.  Supp.  132-155. 

N.'  Y.  83-14;  86-3a4;  87-250 
111-544:  119-356:  124-253 
134-539:  139-389;  167-311 
160-532;  171-579;  174-281 
180-333;    198-220. 

Hun,  32-874:  34-604:63-212:68- 
207;  77-427;  79-393:  86-502; 
90— 598 

App.  Dlv.  12-168:  13-9:  20-215: 
23-590:  29-575:  41-512:  49- 
267:  65-121;  66-509:  67-70; 
74-62  ;  75-518;  77-617  :  70-42; 
83-244:  84-377:  87-313:  93- 
404;  98-565:  1O6-330:  111- 
813;  112-159:  113-57:  114- 
424,  745;  116-495:  119-387; 
120-737:  126-147.  730:  126- 
590:  127-150:  130-862:  131- 
95;  1.39-183:  141-. 520:  144- 
150;  146-8;  148-81;  160- 
430:  16.3-14:  15.1-411:  *57- 
9,  41:  163-65;  166-312:  170- 
74.  323:  171-394;  175-23; 
176-749,  ROO. 


Misc.  6-688;  9-698;  16-488;   17- 

692;    21-558;    26-551;    2M-1j3; 

80-251,  659;  88-66;  86-10;  87- 

768;     88-54;     39-527;    41-314: 

46-37;     71-332;    91-5S7;    96- 

71.  24t. 
N.    Y.   Supp.   4-700;  80-873:  89- 

94;  47-733;  64-1065;  68-87:64- 

521;    78-603;    76-919,   942;   77- 

202;  78-836:  79-286.  803;M2-^4. 

817;   84-3^    753;   87-878;   US- 

700:      90-848.    977;     94-401; 

96-689,   946;   97-673,  829;  86- 

286;  1O1-1018:  1O7-406.  »«; 

110-269;  120-437;  127-1100; 

128-708;    181-1025;    137-968, 

1032  •        148-783 ;        161-850 ; 

167-79 :      169-571 :      160-4M7; 

161-680. 
St.    Rep'r.    16-588;    21-440;   81- 

256;    32-273;    36-200;    80-850; 

87-214;    38-956:     41-468;    44- 

294;  62-98;  68-869. 
Civ.  Proc.  6-352:  12-283. 
Abb.    N.   C.   19-276:  24-458;  89- 

428. 
N.  Y.'  Ann.  Cas.  10-2TB.  a. 
Snbd.  1. 
N.  Y.  68-176;   111-644. 
Hun.  86-456. 
App.    Div.  44-420. 
Misc.  20-48. 

N.  Y.  Supp.  46-741;  Ua-48e. 
Civ.  Proc.  18-40S. 
Daly.  13-8C6. 
Bnbd.  9. 
N.    Y.    42-288;    88-450;    74-486: 

88-152;       106-446;       111-544: 

169-265. 
Hun.  86-566. 

App.   Dlv.  67-502:  81-886. 
Mlse.  20-49. 
N.  Y.  Supp.  46-741. 
N.  Y.  Ann.  Cas.  2-278,  n. 
Snbd.  8. 
N.    Y.    40-410;    88-52;    114-859; 

122-632;      183-661;      167-801: 

169-265. 
Hun,  31-509;  37-648;  59-556. 
App.    Div.  67-73;   81-212;  148* 

81;  170-872. 
Mi.sc.  8-356;  18-427. 
N.  Y.  Supp.  28-695;  ISS-HS. 
St.  Rep'r.  48-459. 
Sabd.  4, 
N.    Y.    63-637;    77-164;    79-890: 

101-148. 
Hnn.     22-446;     83-419;     86-568: 

59-871. 
Apn.  Div.   17-248:  68-180:  171- 

709:   176-800. 
Misc.   26-49;  89-708;   6S-S76. 
N.    Y.    Supp.    46-741;    162-5SS: 

163-384. 
C!v.   Proc.   14-100. 
Abb.  N.  C.  26-21& 
Dnly.  18-805. 


lOlO 


NOTBB. 


N.    T.   64-4;  88-29;  84-286;  86- 

444*  168-188. 
HiiD. '  18-141;    88-120:    48-207. 
App.   Dlv.  8O-160;  7T-45«,  464; 

1X8-46;  180-412. 
Ml8C.  28-600. 
N.     Y.    Supp.    10-308;    68-420; 

167-840. 
Abb.  N.  C.  16-468. 
Smbd.  6. 

N.  Y.  28-438;  88-43;  87-372;  88- 

39:  48-708;  47-498;  62-475;  68- 

489'  128-243. 
Hun.'  16-482:'  24-450;     82-389; 

86-41;  41-572:  64-583. 
App.    Dlv.    14-261:    88-418;   74- 

62;     77-456;     78-207;     84-430: 

98-321 ;        96-438 ;        168-66; 

106-833;    173-833. 
Ml8C.   88^4;  66-385;   79-84. 
N.    Y.    Snpp.    1O-308;    126-440; 

139-341:  162-329:  160-225. 
8t.  Rep'r.  40-605. 
ClT.  Proc.  4-237;  17-60. 
Abb.  N.  C.  16-477. 
8mb4.  7. 
N.  Y.  88-21;  60-487;  66-882;  68- 

287:     60-427:     90-286:     94-22; 

96-444;   166-183. 
Hnn,  6-533:  26-109:  41-572;  82- 

867;  90-359. 
App?    DiT.    60-548:    67-502;    88- 

216:  94-410  ;  96-434;  113-802; 

166-312;    170-517. 
Misc.  10-6:  11-207:  18-759:  16- 

96:  89-640;  60-49;  62-198. 
N.    Y.    Supp.    86-942;    162-173; 

166-494. 
St.  Rep'r.  46-933. 
Civ.  Proc.  7-68;  9-86. 
8m1>d.  8. 

N.   Y.  4O-410:  71-1:  78-211:  77- 

171:    88-100:    90-286;    92-76: 

101-828:      128-466;      148-665; 

166-451. 
Hnn,  69-373:  92-25. 
App.   Dlv.   73-146;  79-41;  168- 

66;  166-312. 
Misc.  8-356;  11-207;  20-49;  40- 

64. 
N.  Y.   Snpp.  28-695;  46-741. 
St.    Rep'r.    11-288;    86-211;    89- 

279 
Civ.  Proc.  18-74. 
Abb.  N.  C.  16-482. 
Subd.  9. 

N.  Y.  Supp.  162-178. 
489 
App.  Dlv.   111-818. 
Misc.  87-251. 
N.  Y.  Snpp.  89-94;  89-698;  98- 

286;   148-733. 
490. 
N.  Y.  108-446:  184-639. 
Hun,  88-419. 


App.  DiT.  40-626;  78-618;  8»*80: 

90-550  :      116-67  ;      162-464  ; 

180-413. 
Misc.   8-492:   16-96:   18-427:  20- 

49 ;  24-487  ;  40-64  ;  46-404. 
N.  Y.  Supp.  28-778:  46-740:  68- 

85  ;    78-386  :   79-751  :   81-70."i : 

86-412  ;   92-.*) 76  :  98-286  ;  lOl. 

186  ;  181-1025  ;  187-968  ;  167- 

840. 
Civ.  Proc.  21-388. 
491. 

N.  Y.  Supp.  98-280. 
492. 
Hun,  77-427. 
App.      Dlv.      63-292:      147-390; 

171-578. 
Misc.   24-389;   27-97:  64-168 
N.    Y.    Supp.    66-812;    98-286; 

108-822 ;  132-166. 
Civ.  Proc.  19-448w 
493. 
Hun.  77-427. 
App.    DlT.    2-609:    99-30:    171- 

574,  578. 
Misc.  19-216;  61-260. 
N.  Y.  Supp.  44-419;  47-264:  90- 

711:    0»-286:    118-716:    140- 

778;  167-698. 
Civ.  Proc.  19-448. 
494. 

N.  Y.  108-128:  128-45;  139-332. 
Hun,  70-371;  77-427.  / 

App.     Dlv.     1-222:     23-395:     63- 

292;    68-366:    66-507;    77-314: 

86-bl6;       8^540;        108-279; 

104-197 ;     110-186  ;     1 13-81 ; 

12O-170;    126-435:    127-341; 

129-18  :     188-859  ;     139-811 ; 

163-644;    169-800:    171-578. 
Misc.  6-45;   10-205;   18-648:  26- 

421;    31-204:    32-47,    039:    33- 

126;  34-51:  36-7;   :i7-ir)n;   39- 

645;     41-314.     474;     42-274, 

413;  48-199;  89-577. 
N.  Y.  Supp.  67-155:  65-812:  66- 

480;    72-45;    73-381:    74-838; 

79-245  :   83-762  :   92-1052  :  93- 

505;     97-92:     98-286,      1018; 

113-214;   117-3.39. 
Civ.  Proc.  19-448. 
N.  Y.  Ann.  Cas.  1-74,  266;  8-386; 

9— 40w» 
496. 
N.  Y.   128-49;  200-291. 

Hun.  80-26. 

App.  Dlv.  1-222;  113-81. 
Misc.  7-2:  9-56:  20-49;  39-W7; 
98—310 

N.     Y.     Supp.    46-740;     86-577; 
98-286,   1018:   162-794. 

St.   Ropr.  34-294:  41-576. 
Snbd.  1. 

N'.   Y.  88-258. 
Snbd.  2. 

Hun.  47-288. 


{ 
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8«bd.8. 

Hun,  21*826. 

St.   Rep'r.  48-694;  6S-260. 

Abb.   N.  G.  90-846;  93-806;  80- 
294. 
Bvbd.4. 

N.  Y.  90-298. 

Hun,  44-848. 

App.   DiY.   88-896;  4IMS26. 

Misc.  84-487. 

N.  T.  Supp.  15-656;  68-880;  S8- 
86. 

ay.  Proc.  4-868;  10-99. 
Biibd.  6. 

App.   Diy.  38-896;  44-690. 

Misc.  86-10. 

St  Eep'r.  88-71. 
486. 

N.  Y.  188-46. 

Hun.  86-26. 

App.  DiT.  1-222;  46-626. 

Misc.  86-49;  84-487;  08-319. 
321. 

N.  Y.  6upp.  45-740;   58-85;  88- 
286;  157-79;  168-794. 
487.' 

N.  Y.  87-600;  174-274. 

ApD.  DiY.  8-249:  88-3:  41-200; 
S8-252:  117-30:  118-888; 
186-349;  181-126;  137-399; 
158-800;    176-518. 

Misc.  86-77. 

N.  Y.  Supp.  56-480;  78-393;  88- 
286 ;  101-1088 ;  115-215 ; 
181-718;    168-956;    156-494. 

How.  8-37a 

Kejes.  8-167. 
486. 

N.  Y.  118-848;  188-45,  68:  188- 
287;  186-655;  156-44;  171-570: 
186-833;    188-220. 

Hun.    76-223;    77-103;    79-540. 

App.    Dlv.    8-288:    13-9;    14-261 
80-116,    215;    83-590;    48-451 
48-560;     88-80;     84-377,     430 
93-821 :      96-434  ;      107-137  . 
109-559;   114-424,   745;    116- 
495;  119-387;  186-737;  183- 
46;    185-739;    138-537;    133- 
675;    144-150;    146-8;    147- 
149;    148-80;    156-480;    158- 
14;     157-804;     163-65;     166- 
312,     833;     170-872:     171-394, 
769;   173-833;    175-23. 

Misc.  5-588:  6-893:  9-598;  16- 
327:  13-137;  88-279.  283.  436; 
87-203:  88-153:  30-659:  38- 
284:  37-768;  41-318:  48-30; 
44-16;  59-152;  66-110;  91- 
537:  9K-658. 

N.  Y.  Supp.  29-934:  36-860;  48- 
821.  1072;  56-927:  64-520:  76- 
942;  84-753;  87-878:  88-700; 
94-954;  96-639.  946;  97-673: 
98-286:  161-1018:  107-S83  : 
110-374;  116-1115:  186- 
487  ;       188-798  :      187-1032  ; 


143-241 :      161-800 :     IM-TU ; 
166-226. 

St.   Rep'r.   14-909;   16-667. 

ClT.    Proc    14-865;   81-388. 

N.  Y.  Ann.  Cas.  1-266. 
499. 

N.  Y.  167-61 ;  168-12  ;  114-359; 
119-348;  128-631-  134-24, 
108;  128-58;  189-237;  ISS- 
407,  136-055;  141-1)19;  ISO- 
44;  178-471;  186-333;  1«C- 
18 ;  198-220 ;  866-21 :  217-1  J***. 

Hun,  78-392;  76-223.  544;  77- 
103;  78-442;  79-540;  81-21. 
88-864;  85-173,  509;  86-367: 
87-426;  90-593;  91-612. 

App.  Dlr.  8-88.  288;  6-648;  9- 
106;  18-168;  18-9,  837;  16-452, 
626;  18-566;  86-116.  195.  21;^: 
88-690:  84-444;  38-41;  3»- 
418;  48-560;  44-162;  67-73L 
489;  78-142:  79-42:  86-843:  8S- 
216  ;  84-430;  89-585  :  93-.'521  : 
96-484  :  167-137  ;  169-5.'>9 ; 
111-818:  118-159:  114-424. 
745;  116-495;  119-387:  123- 
46;  182-637;  133-675;  13A- 
561;  141-526;  144-150:  146- 
8:  147-150.  880;  148-80; 
166-430;  188-14.  411:  167- 
304;  168-66,  ^9;  1^6-312. 
^  833;  176-872:  171-194:  173- 
833;  175-23;  176-749. 

Misc.  6-588;  6-80.  898:  8-476:  •- 
698;  16-6;  13-71,  187;  16-636: 
17-697;  18-118.  176;  22-279. 
283.  436:  23-000;  28-118:  86- 
659;  82-284:  87-768:  41-314: 
42-80;  44-16:  46-37;  66-72: 
59-152;  62-67;  66-110:  68- 
882,  91-«86. 

N.  Y.  Supp.  29-984;  86-667.  860. 
994;   46-64;   48-821.   10T2: 


927;  66-388;  66-609;  64-530; 
74-666;  76-942:  82-44:  84-753: 
86-664;  87-87^;  88-700:  88- 
693  ;  96-848  ;  94-954  ;  86-36 : 
96-366,  946;  97-673;  lOl- 
1018;  165-1100:  167-883: 
116-874;  116-1116;  126- 
323.  437;  128-294;  12S-4: 
126-440;  127-1.')0 ;  12S.798; 
132-166.  289;  133-118;  137- 
968.  1032;  138-541 ;  142-241 ; 
148-733;  149-262;  161-856; 
152-329;   166-713:   161-680. 

St.  Rep'r.  66-766. 

CIt.  Proc.  14-106.  246.  297. 

N.  Y.  Super.  67-28. 
566. 

N.  Y.  186-511;  166-256:  184- 
119:  191-401;  194-476:  266- 
291:  216-406;  216-241. 

Hun.  25-586:  82-413:  38-143: 
66-833:  71-525:  92-2. 

App.  Div.  26-12:  36-578:  67-211: 
68-190;  61-66;  67-4U;  68-280; 
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74-44;  T6-367;  TT-314,  416;  80- 
150:  84-806.  439;  85-108:  HO- 
MO; 87-813,  494:  88-182,  497; 
•1-304;  93-308;  9S-164;  97- 
642;  100-352;  104-21:  109- 
659;  116-857;  117-426,  834 ; 
118-91;  119-480:  12O-240, 
661;  123B-609;  123-809;  124- 
532,  577;  126-676;  127-342; 
12K-191 :  132-194 ;  183-359 ; 
136-499;  187-192,  234.  714; 
140-146:  141-661;  146-748; 
160-660  :  168-58  ;  164-463  ; 
167-429,  681;  168-500,  617; 
169-516;  162-233,  467;  168- 
56;  164-582;  166-48-119; 
167-161,  613;  171-297,  298; 
174-82. 

Misc.  6-306:  7-321;  11-86;  12- 
631:  19-400.  426:  22-276.  280; 
26-13:  80-155:  81-878;  82-164. 
661;  83-125,  5'/2:  84-50,  89,  310, 
468.  G28,  603;  36-318;  36-251; 
87-158,  197.  252;  88-294;  89- 
646.  685:  46-552;  41-314;  42- 
76,  274  ;  46-324  •  46-;{00.  303. 
404,  446;  47-109,  238;  66- 
472;  69-228;  68-259,  437; 
TO-363:  91-364:  96-465;  97- 
lOO;    100-173;    102-337. 

N.  Y.  Snpp.  88-714;  48-789;  49- 
401,    4^;   63-662.    828;   66-479; 
e4-494;    66-119:     68-325;     69- 
1116:    71-144;    72-641;    78-641 
T4-681.    887;     76-291;     77-229 
896;   79-245:   80-518.    552.   615 
82-581;    84-323,    984;    86-197. 
88-528:    90-298:     91-828*     92- 
676;  98-189.  884,  480;  96-866 
96-232;     10O-119 :     102-647 
108-1026;    107-490;    108-881 
110-413:     112-650;     113-214 
116-141;     116-456,     663,     947. 
117-339.   935;   119-297;   121- 
1048.      1109:      122-41,      369 
128-240;    128-892;    186-256 
187-1048:    138-387;    139-68 
140-183;    143-706;    144-546 
147-931;    148-775;     166-719 
164-S7!>:       166-869:       169-16 
317:    162-210,   699;   167-GOO 
169—796 

St.    Rep'r.' 1-627;  8-501;  46-686. 

Civ.  Proc.  6-176:  6-41:  9-81. 

Abb.  N.  C.  18-151:  24-156. 

N.  Y.  Super.  69-420. 

N.  Y.  Ann.  Cat.  8-889;  9-243,  409; 
10-178. 
9«bd.  1. 

N.  Y.  46-468;  47-480:  74-61:  94- 
329:  98-511:  101-848;  110-151. 
624;  116-650:  124-536;  142- 
134;  170-1. 

Hnn.  24-348;  88-867,  545:  40- 
246;    48-309:    69-136:    78-51. 

App.  Dlv.  6-129:  18-183:  17-320; 
-^"  -168;    26-855;    62-487;    66- 


176;  80-6;  129-16;  141-661; 

160-680;    168-762. 
Mi8C.  11-622:  16-681;  17-88:  22- 

688;    88-294;    68-182:    64-48. 

682;    72-641;    116-576. 
N.  Y.  Supp.  29-276;  82-794;  68- 

682;  72-641;  116-578. 
St.    Rep'r.    16-177;    24-418;    87- 

543;  49-88;  67-247,  584. 
Civ.  Proc.  4-9,  842;  6-374;  9-97; 

14—444 
Abb.  N.  C.  16-260,  270:  28-401. 
Snbd.  2. 

N.  Y.  47-487;  60-19;  76-611;  81- 

468;    148-167;    164-288;    167- 

214;  167-183:  168-117. 
Hun.    43-525;   60-240;    70-23. 
App.  Dlv.  11-99;  48-557:  68-190; 

80-2:  84-106;   124-783;  127- 

343;    129-15;    171-576;    176- 

800. 
Misc.  26-60;  22-581;  24-566;  26- 

10. 
N.  Y.   Supp.  6-501,  669. 
St.    Rep'r.    4-128;    7-98;    11-86; 

86-915;    89-142;    46-686;    68- 

48& 
Civ.  Proc.  16-218. 
Abb.  N.  C.  18-877. 
N.  Y.  Super.  49-206;  60-406. 
N.  Y.  Ann.  Cas.  10-361. 
601. 
N.  T.  47-426;  68-240;  66-619;  67- 

103;    67-48:    80-162.    660:    87- 

501;    88-258;    89-498;    97-410; 

107-40;  110-55;  122-367;  124- 

108;     128-63;     181-149;     132- 

475.     522:     137-240;     143-544 

166-404 :      166-255 ;     166-256 

186-364;    200-290;    207-349 

213-29;  216-556;  216-241. 
Hun.  30-.522;  38-481;  41-162;  68- 

376;  61-178:  69-92;  70-23;  71- 

525;     77-467;     78-21;     86-556; 

86-276;  88-258;  92-896. 
App.   Dlv.  4-424:  12-81:  15-104: 

17-248;     18-566:    23-896;    26- 

208:    26-654;    27-610:    40-526: 

44-583:  47-53:  49-586:  6f»-138. 

317;    61-49;    62-251;    67-211; 

68-252;     67-41^:     72-213;     73- 

38:     80-150:     81-386:     82-200. 

624;    84-230;    86-387;    91-883; 

98-576 :      106-418 ;      106-271 ; 

113-602;     116-721:     118-207, 

407.    411;    120-500;    124-783; 

129-693:     130-345 :     131-389, 

919;    132-538;    137-192.    232. 

239.   474.   715; 

519;  14.*l-739: 

213;  146-541; 

292.   429.  680; 

577;    1«»-921  ; 

166-98,     140; 

610:    169-787: 


( 


139-193 
144-434 
150-558 
168-616 
164-470. 
167-605,  606. 
170-215:    171- 


142- 
146- 
167- 
169- 

708 


556,  820:  172-291:  178-455. 


1018 


NOTBS. 


Misc.  12-376 :  10-97  :  17-569  ;  20- 

49.    504;    22-104;    23-512;    24- 

587:    26-569;    26-723;    29-522; 

88-758;     84-50,     588;     35-10*2; 

42-661;     44-56;    45-849;     47- 

611;   49-96.   99;   54-594;   5«- 

164:  69-247;  67-266 ;  68-693  ; 

79-868,   425;   72-846;   79-241, 

424  ;  87-176  ;  96-696  :  98-323  ; 

10O-163,  169;  191-106. 

N.   Y.    Supp.   6-549;   15-565;  28- 

871;  88-60;  46-84;  47-717;  48- 

226,  808;  59-1008;  52-1024;  53- 

881;   56-1028;   58-85,   860;   61- 

681,  970;   62-244;   63-942,   978; 

64-391,    749:    65-379,    711;   68- 

542,   812;   78-641;    76-191,   871; 

89-552:  81-381.  452.   1052:  83- 

760;    86-843:    90-344:    91-179. 

570  ;  94-456 ;  96-716  ;  98-772  ; 

103-554,  873;  194-1118;  105- 

119:  118-673;  115-273;  116- 

1116 ;        120-431 ;        121-826. 

1048:    122-41,   369;    123-240; 

128-892  ;     181-267  ;     185-44  ; 

189-844 :     141-549  ;     142-382, 

416;    143-916;    147-913  ;  148- 

268,   292;   149-503;    159-891; 

151-54;     155-1066;     161-66; 

164-1007  ;  165-251,  282 ;  166- 

450,  652 ;  167-501. 

St.    Rep'r.    12-507;    15-135:    23- 

356;    28-446:    34-681;    39-981: 

41-677;  48-871;  44-252;  54-89; 

67-247. 

Civ.    Proc.    19-189.    286;    18-90; 

19-58;  21-82. 
Abb.  N.  C.  28-60,  268. 
N.  Y.  Super.  59-864. 
Daily  Reg.   33-1421. 
N.  Y.  Ann.  Cag.  9-242;  10-861. 
Rubd.  1. 
N.    Y.    56-420;    61-226;     82-271; 
84-272;  93-552:  118-258;  128- 
295;  131-72:  182-472;  143-547; 
144-44;    155-171. 
Hun,  22-52;  33-465;  37-387;  44- 
10;     50-589;     52-226;     65-77: 
67-142;   72-463;   81-420. 
App.    Dlv.    30-477;    38-550;    49- 
290;  67-410;  73-40;   76-519; 
129-500 ;    124-783  •    157-292, 
682;    166-867. 
Misc.    10-120,    223;    16-841;    21- 
512,   713;   27-147:  33-428;  98- 
319. 
N.   y".    Supp.    81-7:   52-387;    56- 
426  ;  64-156  :  78-600  ;  87-717  ; 
•  96-403  ;     139-815  ;      141-549  ; 
142-785;    151-702;    162-794: 
168-1029. 
St.    RepT.    14-97-    17-181;    19- 
486  :  35-278  :  38-477  ;  39-171  ; 
49-299;   53-438. 
Civ.  Proc.  4-367:  8-120.  335;  15- 
53,  286. 


^%: 


Abb.  N.  C.  15-177. 
N.  Y.  Ann.  Ca«.  5-28& 
Svbd.  2. 
N.  Y.  59-17;  82-10;  84-2T2; 

508;  164-119. 
Hun,     49-497;     48-625;     44-MS: 

58-626;  55-264. 
App.     Dlv.    5-517:    58-845:    72- 

Vl3\    84-230;    118-776;    132- 

277;  157-292.   681. 
Misc.  7-152;  14-485;  16-841:  17- 

353;   64-14;   89-406:  98-319. 
N.    Y.    Supp.    67-956;    108-698; 

117-26;     118-799;     141-649; 

142-786;     151-702;     152-240: 

162-794. 
St.  RepT.  89-813:  48-156. 
Civ.  Proc  7-291;  19-69;  11-210. 
Abb.  N.  C.  15-342:  29-222. 
592. 

N.    Y.    197-40;    155-404;    18S- 

864;   216-241. 
Hun.     42-283;     59-240:    85-414; 

92-301 
.   Dlv.  19-194;  82-624;  118- 

_32;  181-389;   132-277;  136- 

496;   187-237,   716;   157-389; 

164-471;    175-6ia 
Misc.  12-57:  17-569:  29-^04;  89* 

676;  64-48;  79-426;  84-88. 
N.    Y.    Supp.    6-549:    88-60;    49. 

972;     81-1052;     96-568:    98^ 

772;    121-189;    122-41;    126- 

974;  188-189;  142-258;  145- 

964 
St.    RepT.   24-918 ;   42-694 ;  45- 

490:  59-677. 
Bnbd.  1. 
N.  Y.  55-270;  155-672;  159<«48; 

164-119. 
Hun,     26-367;     85-889:    49-187; 

58-626:  55-502:  69-92. 
App.    Dlv.    15-601;    82-498;    77- 

254;   119-672;    182-277. 
Misc.   19-222;   12-198;   21-n7* 

54-387. 
N.    Y.    Supp.    28-1060;    89-1058; 

48-140;   79-208;   117-26. 
St.    RepT.    12-507;    28-856;   27. 

859;  58-162.  ^ 

Civ.  Proc.  19-84. 
Snbd.  2. 
Hun,  24-97;  78-20. 
App.    Dlv.    26-206;    82-168;  92- 

165;   144-439. 
Misc.  14-484:  58-469;  102-455. 
N.    Y.    Supp.    85-699;    86-1121; 

198-1042:  169-86. 
Snbd.  3. 
N.  Y.  92-76;  124-24;  189-684. 
Hun.  49-497. 

App.  Dlv.  182-277:  144-437. 
Misc.  18-41:  28-247:  24-578 
N.     Y.     Supp.     29-66;     117-26; 

120-537. 
Civ.  Proc.  10-86,  286. 
1     Abb.  N.  C.  26-298. 
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N.  y.  aoo-292:  216-241. 

Hun.  13-461. 

Misc.   12-197 :  80-1587. 

N.  T.   Supp.  142-765. 

Abb.  N.  C.  15-172. 
S€>4. 

N.   Y.  200-292. 

Misc.   12-107. 

N.   Y.   Sopp.   120-481. 
BOB. 

N.   Y.  60-674. 

App.    DlT.    25-208;    110-687. 

Misc.  26-122;  40-90. 

N.  Y.  Snpp.  56-1100. 

Hnn.  41-278. 

App.   Dlv.  14-488;  16S-229. 

Iflsc.  8-150:  02-598. 

N.  Y.  Supp.  26-768:  20-803:  56- 
1100;  104-350;  155-581;  156- 
538:  167-355. 

St.   RepT.  4-674. 
K07. 

N.    Y.   107-35;  218-38. 

Hnn,  74-123;  78-52.  80;  70-571; 
144-518;  150-124. 
-  App.  Dlv.  4-425:  27-519:  28-377; 
38-454;  87-610;  44-439:  58- 
857;  60-69;  78-112;  77-416;  80- 
150:  108-279,  282;  118-834; 
110-480;  124-573;  125-435; 
127-342  ;  128-473  ;  120-16 ; 
133-363;  187-629;  180-343 ; 
144-518;  150-124;  150-516; 
162-468;  168-966;  160-249; 
171-554.  560,  575:  177-656. 

Misc.  O-308;  10-204:  14-332:  1«- 
275.  624:  10-3.  16.  400.  426: 
20-300;  22-531;  25-10,  13.  551: 
26-682;  80-155:  88-125:  34- 
60.  589:  85-820:  87-252;  80- 
547,    635;    44-208;    58-197. 

N.  Y.  Supp.  20-263:  80-309.  945: 
83-332.    414;    50-509:    51-155: 
58-826:    56-258:     57-155:     58- 
826;    60-132.    728:    71-144;    76- 
402;    70-312;   80-552,   615;   02- 
1052 ;      103-1026 ;       112-830 
113-214  :     114-220:     115-141 
121-1109;   120-481;   144-«46 
154-464;   167-385.   395;   167- 
600. 

St.  Rep'r.  12-506. 

Abb.  N.  C.  20-209. 

N.   Y.   Ann.  Cas.  1-72;  5-68;  8- 
386;  O-400. 
B08> 

N."  Y.  100-S29. 

Hnn.  62-553:  74-123. 

App.  Dlv.  52-449:  63-61:  77-416: 
86-516;  103-275.  282:  106- 
156:  107-10:  113-660.  834; 
125-435:  128-345,  847:  130- 
316,  566;  144-518;  158-643; 
166-141;   167-613;    173-492. 


Misc.     14-822;    10-400;    28-245; 

80-48,  48;  88-132;  84-588;  85- 

320 ;  41-314  ;  46-146 ;  51-500  ; 

70-136. 
N.   Y.   Supp.   51-155:  55-62;  65- 

78;    67-1024;    70-369;    71-144, 

348;    70-312;    88-762  ;  87-494 ; 

02-1025,  1052;  112-748;  124- 

785:   120-431:  188-720. 
Civ.  Proc.  28-187. 
Abb.  N.  C.  81-56. 
N.  Y.  Ann.  Cas.  1-78. 
500. 

N.  Y.  200-291. 
Hnn,  22-586. 

App.    DiT.    187-509;    150-677. 
Misc.  12-197. 

N.  Yi  Supp.  121-1048 ;  182-421. 
N.  Y.  Ann.  Cas.  2-281. 
Aop.  Diy.  114-608. 
51 0. 

N.  Y.  Supp.  00-1062. 
511. 
N.  Y.  186-458. 
Hun.  25-277;  68-191. 
App.  DlT.  40-384;  00-600;  114- 

603;  180-569;  187-400. 
Misc.  15-124;  54-73. 
N.     Y.     Supp.    68-572;    85-528; 

104-494  ;     115-84  ;     121-718  ; 

128-707;    182-885. 
Cir.  Proc.  10-378. 
N.  Y.   Super.  48-208;  54-8;  57- 

120. 
512. 
Hun,  26-277. 

App.  Dlv.  40-884;  114-608. 
Week.  Dig.  16-218. 
518. 
N.   Y.   216-241. 
App.    Diy.   114-608. 
Misc.   74-482. 
N.  Y.  Supp.  00-1052. 
614. 
N.    Y.    160-219;   900-291,   202; 

212-36. 
Hun.  87-245. 
App,  Div.  21-7;  22-476:  88-182; 

OS-121 ;     100-352 ;     114-603 ; 

110-579;    187-314;    188-438; 

141-427:      141-910:      171-574, 

578;  170-743. 
Misc.  8-224  ;  11-85 ;  15-461 ;  46- 

575  •  62—91. 

N.  Y.  Supp.  28-564:  82-814;  83- 
1047;  47-264;  48-30;  86-976: 
01-828:  02-736;  115-1011; 
116-697;  122-29,  800;  126- 
25,  723,  817;  167-608;  167- 
343 

St.  Rep'r.  4-127. 

Civ.  Proc.  10-63.  815. 

How.  54-211;  60-48. 
615. 

N.  Y.  166-257;  108-453;  200- 
291. 

Hnn,  80-870. 
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App.     DiT.     92-165;     188-438; 

141-010;    142-482;    148-286. 
Misc.    62-91;    1O2-240. 
N.    Y.    Supp.    H«-1122;    89-564; 

116-1011;    122-800;    126-723, 

817;  168-876. 
Civ.  Proc.  1-204. 
516. 

N.    Y.    126-660;    169-219;    198- 

453  *  212—86 
Hod.  73-80;  74-424;  79-389;  86- 

05. 
App.  Dlv.  16-476;  61-607;  71-37; 

84-480;    86-546;    87-261;    98- 

121  ;   111-319  ;  116-301 :  128- 

323;  187-576;  188-468;  140- 

872;   141-478;    141-871,    910; 

148-574,    869;   144-408;   149- 

901;    166-93;    162-707;    162- 

283;   171-508. 
Misc.     8-224;     69-255;     62-91; 

90-6;    98-43. 
N.  Y.   Supp.  29-770:  44-486;  64- 

63;  76-678;  83-756;  84-319; 

112-675:    116-1011;   122-237, 

822;    126-710;    126-324,    478. 

723;    129-288;   184-747,    812- 

146-1072;  147-606;  168-1081; 

167-632;  162-262;  169-11^. 
Civ.   Proc.  19-66.  68. 
Abb.  N.  C.  21-68. 
How.  62-258. 

N.  Y.  Ann.  Cas.  4-219;  7-2861 
617. 

N.  Y.  81-251. 
App.   Dlv.   171-576,  676, 
N.  Y.  Super.  46-21. 
Week.  Dig.  9-274. 
618. 
Hun.     21-340;     26-661;    77-428; 

88-594 
App.  DlT.' 127-150;  181-95;  144- 

650. 
N.  Y.  Supp.  84-891;  98-667. 
619. 

N.    Y.    97-370;    183-433;    179- 

489;  184-120;  216-224. 
Hud.  92-242. 
App.  Dlv.  11-98:  39-418;  40-304 

63-305 ;        86-46 :        110-,S94 

127-150;     13O-0:n:     1»l-642 

182-400;    149-264;    169-516 

162-463:     166-118 ;     166-368. 
Misc.  11-218;  13-137:  14-80:  29- 

524,  629  :  39-529  ;  46-237  ;  66- 

472  :  63-236. 
N.  Y.  Sunn.  28-564:  60-896:  61- 

188:     71-029;     82-1005:     97- 

88;    111-354;    116-760:    141- 

240;  144-546;   160-719 ;  161- 

996:    169-333. 
N.  Y.  Super.  60-305. 
620. 

N.   Y.  87-40:   138-291:   188-55, 
App.     Dlv.    88-69:    03-166:    94- 

440:    160.-I14:     167-riS>;    173- 

678. 


Misc.  29-672;  49-386. 

N.    Y.    Supp.    88-236;    16S-81T: 

160-168. 
Civ.  Proc.  14-6. 
How.  64-509. 
Law  Bull.  4-18. 
621. 

N.  Y.  180-406;  186-46& 

Hun.     86-168;     43-521;     80^-28B; 

60-292:  77-427;  78-57;  79-161; 

86-84;  87-340. 

App,  Dlv.  86-186,  608:  40-68. 
«»-422;  68-234;  69-62;  «1-19»: 
78-300;  106-56;  108-317;  114- 
139;  116-361;  116-82:  119- 
882,  891;  124-812;  186-149; 
189-816:  149-477,  636;  160- 
883;  164-236;  169-817. 

Misc.  8-472:  26-39:  27-122:  41- 
618;  67-572;  69-820;  74-522; 
77-282. 

N.  Y.  Supp.  66-179:  66-362:  69- 
516;  63-422;  68-806:  69-tt: 
70-437 1  76-851  ;  96-788 ;  »T- 
234;  99-618;  101-241 ;  1S9- 
415  ;  123-1026  :  124-757 ;  18S- 
1079;  184-87:  186-287;  188- 
869;  146-188;  144-476;  146- 
482. 

St    Rep'r.  8-175. 

N.  Y.  Ann.  Cas.  2-118. 


N.  7.  114-518;  186-189;  1«9- 
217;  184-127;  216-627:  218- 
57. 

Hun.  46-1;  61-248;  66-868:  69- 
456;   73-80:   82-296;  86-86. 

App.  Dlv.  16-205:  20-167:  28- 
546;  28-212;  80-287:  81-801; 
88-162;  49-422:  80-533:  61- 
390;  62-421.  483;  66-112:  69- 
448;  76-114;  80-6:  81-143:  H4. 
480;  89-92:  95-147:  97-54.  67: 
98-210;  111-319;  116-400; 
141-912;  146-671;  149-636. 
901  ;  161-500  ;  163-722  :  166- 
119;  169-416;  171-103.  768. 

Misc.  7-542;  8-225;  9-390:  H- 
47:  16-26:  17-33:  19-426;  22- 
100,  538;  26-79.  696;  27-704; 
40-3U5  ;  44-497  ;  46-340 ;  «S- 
91;  67-572;  91-232;  96-276; 
102-240. 

N.  Y.  Supp.  48-531.  1054:  61-967; 
66-542;  63-422;  70-1130:  71- 
62:  72-573:  74-1026;  78-782; 
80-1085:  87-768:  88-745:  89- 
658;  9O-:i40:  97-744:  115- 
1011 ;  126-723  ;  129-879 : 
137-962;  160-719;  183-1081; 
166-973:  168-099:  169-226^ 
469  :  161-808  :  162-699  :  168- 
876. 

N.  Y.  Super.  69-141. 

N.  Y.  Ann.  Cas.  6-62. 

Is.'  Y.  108-242;  181-490. 
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Hun.  33-238;  65-37. 

App.     DIv.     117-471;     124-784; 

13H-713;      185-886:      178-833. 

852,  857;   178-201. 
MlSKr.     8-549;    82-288;    48-404; 

54-249;  87-418;   91-416,  578. 
N.   Y.   Supp.  20-787;  84-784;  66- 

366;    95-910;    1Q2-826;    164- 

397;  128-762;  148-591;  151- 

351;   159-406^ 
Civ.  Proc.  6-80;  14-8. 
Abb.  N.  C.  21-214. 


N.   Y.  110-160. 

Hun.  46-397. 

App.  DiT.  84-806;  80-247. 

Misc.  26-202. 

N.  Y.  Supp.  82-642. 

ClT.  Proc.  14-448;  21-28. 

Abb.  N.  C.  14-86. 

Dem.  2-429. 


Uun,  88-152;  61-49. 

App.      Div.     86-562;      114-285; 

121-635;    187-879. 
Misc.    28-573;    32-107.    429;    40- 

206;  48-590;  49-306. 
N.  Y.  Supp.  65-428;  66-745:  83- 

1019;    S»-525;    99-769;    106- 

303;  130^873. 
St.    Rep*r.  89-825. 
Civ.  Proc.  7-447;  8-448;  21-60. 
Week.  Dig.   23-286. 
N.  Y.  Ann.  Cas.  7-374. 
Svbd.  1. 

N.  Y.  133-278. 

App.      DlT.      47-302;      117-124; 

174-261. 
N.    Y.    Supp.    102-386:    160-297. 
Snbd.  3. 

Hun,  24-348:  27-370;  41-59;  40- 

396;  74-347. 
App.  Dlv.  84-306;  145-571. 
Misc.     18-628;     26-202;     27-496; 

31-275. 
N.  Y.  Supp.  55-1004;  58-411;  64- 

42. 
St.  Rep*r.  2-275. 
riv.  Proc.  11-5;  15-264;  19-243. 
Abb.  N.  C.  20-4. 
Daly,  13-86. 
526. 

N.  Y.  54-674 ;  94-674  ;  110-160  ; 

217-108. 
Hud.  25-158;  27-869;  41-58;  49- 

471:  61-49. 
App.    DW.    44-31;    52-482;    99- 

247;    114-285;    187-879:    171- 

348 
MImc*  7-360:   17-736:   24-52:   32- 

107  ;  48-589  :  49-306  :  60-357. 
N.  Y.  Supp.  60-407;  65-114.  427; 

89-525 :       99-760 :       156-1096 ; 

162-841:  166-1045. 
Civ.   Proc.  9-76:  14-448;  19-241. 
Abb.  N.  C.  20-2. 
Week.  Dig.  15-211. 
N.  Y.  Ann.  Cas.  7-374. 


527. 

N.  Y.  200-291. 
Hun,  83-143:  78-211. 
App.  Dlv.  170-882. 
N.   Y.   Supp.   48-856. 
How.  67-230. 
528. 

N.   Y.  52-598;  74-807. 

Hun.   13-494;  25-151. 

App.  DiT.  52-482;  170-882. 

Misc.  30-66;  48-495;  55-534. 

N.    Y.   Supp.    59-1016;   62-888; 

95-910;  105-943;   166-1045. 
Civ.   Proc.  6-117. 
Week.   Dig.  22-188. 
529. 
App.  DlT.  138-718;  165-885. 
Hun.  66-47. 
N.   Y.  Supp.   151-361. 
Civ.  Proc.  6-30. 
530. 

Hun,  26-335. 

Misc.     11-647 :     50-47:  ^  62-422 ; 

96-52. 
N.    Y.    Supp.    97-829;    116-647; 

121-1013:    160-14. 
Civ.  Proc.  6-412. 
Abb.  N.  C.  18-868. 
531. 

N.    Y.    84-403;    97-272;    120-23; 

33)0-188. 
Hun.  27-515;  28-215;  40-47:  49- 

233:     59-5;     61-210;     71-256; 

72-442:  75-428;  82-869. 
App.  Div.  3-188:  21-236;  83-565; 

37-534;    64-615:    65-162;    68- 

488;   69-148;   73-319.   509;   74- 

74;    77-318:    88-68.     629:    88- 

183.     237;     99-256;     114-113; 

116-133.   359;   119-427;  120- 

642;    182-848;    138-787.    898; 

140-889;    146-469;    148-634; 

153-58 ;      159-581 ;      168-542. 

943. 
Misc.   10-8;   15-415;  22-145:  24- 

378;    30-301:    86-838;    39-424; 

44-165;     45-202:     47-6;     49- 

321 ;    63-254 ;    88-123 ;     lOO- 

106.  172L 
N.  Y.  SuDp.  18-558:  47-669;  49- 

937;   72-248.    593;    74-931;   76- 

672;     77-251;     80-21;     82-490, 

498;    85-428;    88-966:    89-794; 

90-940;    91-872;    98-196;    99- 

681;  101-004;   115-124;  116- 

720;    121-424;    123-12.    431; 

125-803;    129-377;    131-271; 

137-1043  ;    143-604  ;  144-771 ; 

148-970:      153-983;      155-124; 

161-410;    162-258. 
St.  Rep'r.  12-71. 
Civ.    Proc.    14-57.    99.    167.    262, 

274;  15-24.  134.  182;  19-71.  72. 

74,  207;  21-89,  304;  23-237. 
N.  Y.  Super.  55-156. 
N.  Y.  Ann.  Cas.  6-21.  22L 
532. 

N.  Y.  114-518;  133-247. 
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Han.  47-281;  75-428;  90-580; 
91-188. 

App.  DiT.  16-187;  20-5;  37-414; 
53-87  ;  58-882  ;  99-171 ;  109- 
602;  118-431;  140-422;  168- 
444  ■    17H-34. 

Misc.  '16-56.  170 ;  26-298  ;  34- 
234;  CO-530;  61-112;  71-28; 
72-382;  85-148;  87-284;  89- 
126;  96-468. 

N.  Y.  Siipp.  86-346;  55-1045;  56- 
1093;  62-1127;  90-962 ;  95- 
93;  104-33;  112-1111;  125- 
352;  127-184;  148-174;  149- 
857;    152-882;    158-800. 

St.  Rep'r.  25-316. 
588. 

N.  Y.  101-334:  183-246. 

Hnn.  18-288:  72-400. 

App.  Div.  15-384;  84-182,  257; 
37-575:  42-248;  48-557;  58- 
298:  70-435;  88-550;  117- 
457;  119-675;  123-12;  187- 
664  :  141-457  ;  148-46  ;  151- 
490;  159-742;  161-137;  162- 
496;  166-209;  168-40;  172- 
724;   177-488. 

^isc.  11-47;  14-650;  15-629:  20- 
699:  22-276;  24-227;  25-281; 
40-107;  44-219;  47-416;  50- 
505;  57-649;  68-382;  96-592 
98-418. 

N.   Y.   Snpp.  64-527.  629;  55-78 
59-19;  64-290;  75-484;  82-153 
88-1044;    100-406;    102-644 
104-100;    107-452;    108-883 
113-997:    122-306;    126-201 
182-105d;  138-177;  144-966 
145-99 ;     146-392 ;     147-676 
151-405 :      153-864 ;      154-961 . 
158-630;    160-8I4,    861;    161- 
206;  168-121,  535. 

St.  Rep'r.  4-36. 

Abb.  N.  C.  9-801. 

How.  6-272. 

Week.  Dig.  12-846. 

N.  Y.  Ann.  Cat.  10-42S. 
584. 

N.  Y.  76-897.  664;  85-884;  118- 
662. 

App.  Dlv.  84-131:  88-86:  89-519; 
49-172  ;  135-374  ;  189-798  ; 
142-79;    16O-703;   168-141. 

MIrc.  11-139;  20-242;  24-389; 
49-307;  50-281. 

N.  Y.  Snpp.  31-1021;  45-794:  46- 
528:  54-629;  100-466;  112- 
1107;  120-397;  134-401;  158- 
437. 

Civ.  Proc.  7-219;  14-138,  428;  15- 
882. 

Daly.  10-844. 
685. 

N.  Y.  69-122;  75-495;  77-182; 
81-246;  87-281:  118-179;  177- 
136;  194-312,  321. 


Hun.  16-569;  28-200;  78-84; 

482. 
App.     Dir.     16-82.    271;    8S-404: 

%l-91;   26-74;  89-518;  5S-448: 

67-596;  72-184;  74-805:  79-4<>. 

81-168;  86-616;  109-868;  111- 

482,     489;     120-575;    124-777. 

135-869;    140-314 ;    161-137; 

164-397;  173-492. 
Misc.   14-332;  87-606;  41-396; 

46-487;  56-671. 
N.  Y.  Snpp.  65-7S;  75-1084;  76- 
,429:  77-697;  88-762 ;  84-764 ; 

96-822;    97-908.    911;     104- 

1081:       109-238;       120-384; 

126-212;    149-801:   159^329. 
St.  Rep*r.  12-649. 
CIV.  Proc.  8-188. 
N.  Y.  Super.  62-902. 
686. 
N.  Y.  98-515;  149-476. 
Hun,  28-60:  26-496;  79-668. 
App.   Dlv.  4-115;  16-82.  8S:  19> 

148;    44-324:    48-283;    6S-449; 

66-260 ;       80-292 ;       86-516 ; 

140-314:      146-397:      148-484: 

173-492 
Misc.    10-^078;    14-332;    42-76: 

101-119. 
N.    Y.   Supp.  60-619;  66-78;  78» 
N      23;     80-226;     88-762;     166- 

416;    125-212;    182HMB:    169- 

329;  166-721. 
St.  Rep'r.  2-84. 
Abb.  N.  C.  81-661 
How.  67-447. 
N.  Y.  Ann.  Caa.  1-276. 
Law  Bull.  4-81. 
587. 

N.  Y.  74-88:  S14M11. 
Hun.  21-332:  58-375:  88-60L 
App.    Dlv.    27-20:    82-171:    86- 

406;     86-IS79:     61-64:     67-601; 

76-412;   82-ioi  ;  99-hl4  ;  118- 

7;  120-677:  128-809;  184- 
759;  188-88;  142-79;  148- 
144;  144-651;  146-821 :  149- 
278;  166-119,  122;  167-466; 
159-237 ;  171-236 ;  178-484. 
489 

Misc.  6-439;  13-198;  17-33;  26- 
142;  26-489:  87-61:  39-545:  41- 
313  ;  48-41^  ;  64-144  :  66-365; 
65-5-79  ;  67-228;  88-295  :  102- 
262 

N.  Y.'Supp.  60-108:  62-965:  86- 
614;  57-473;  69-1116;  166- 
278;  115-141;  124-478;  189- 
781;  188-704;  140-47 ;  148- 
915;  150-618;  166-90;  168- 
818 

Civ.  Proc.  19-369. 
688. 

N.   Y.   210-406. 

Hiin.  76-574:  88-601:  92-2. 

App.  Div.  4-423;  89-426;  61- 
64;    128-809;    184-769;   146* 
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321:  166-122:  171-286. 
Hlse.  6-610:  96-12:  84-088:  41- 
313*  48-417 

N.  T.'SDpp.  68-770;  66-614;  69- 
1115;  70-1011;  116-141;  118- 
461:  160-618. 

Civ.   Proc.  14-224;  19-375. 

N.  Y.  Ann.  Ca)r.  9-168. 


N.  Y,  141-84 

Hun/   69-187;     69-413;     70-488: 

89-11,  572. 
App.  DIv.  16-609;  28-27:  88-174; 

46-98;  87-466:  97-186;  102- 

534;    108-99;    118-15;    168- 

218. 
Ml8C.  7-379:  10-683;   12-80;  24- 

388;  48-212;  91-423. 
N.     Y.     Bupp.     48-383;     92-924; 


CiT.  Proc.  14-130.  288:  16-56. 
640. 

N.  Y.  141-84. 

Hun.  70-488:  89-11. 

App.  DiT.  87-466 ;  97-136 ;  108- 
9fi;  112-15. 

Mlflc    10-654 :   24-388 ;   91-423. 

N.  Y.  Sapp.  98-53. 

Civ.  Proc.  16-66. 
641. 

N.  Y.  141-84. 

Hun,  89-11. 

Add.  t)lv.  12-198:  28-27:  46-96; 
87-420,  465;  111-374. 

Ififlc.    7-875;    24-388;   91-423. 
N.  Y.  Bupp.  iMI-401;  81-299;  97- 

905;  166-271. 
Civ.  Proc.  14-130. 


N.  Y.  128-138 :  194-892. 

Hun.  44-580;  60-244. 

App.  Div.  7-566;  11-622;  18-94; 

20-825:    29-374;    41-411;    68- 

627;  79-22;  86-580;  97-584; 

110-216;      112-15.     122.     128; 

116-843:     117-471 ;     127-449. 

809;     128-694;    130-21;     136- 

362;    187-398;    142-80;    147- 

374;    164-323;    162-393;    178- 

790;  176-600. 
Misc.  8-95;  14-182;  28-445;  26- 

268;  27-50;  41-558;  62-637; 

68-269;   64-302;   67-584;   90- 

77 ;  99-361. 
N.  Y.  Supp.  28-1006;  48-788;  68. 

554;  66-480;  68-822;  66-729; 

79-1011;  96-114:  90-216;  97- 

270;  98-53.  83,  136:  1OO-1029; 

102-579,    626;    103-77.    1086; 

111-844;       118-80;      114-4.'t9: 

121-718;    147-670;     148-517; 

162-955;      167-303:      ieO-56; 

168-023.  768;  166-446. 
Civ.  Proc.  14-6;  19-161,  373. 
Abb.  N.  C.  20-1:  81-254. 
N.  Y.  Ann.  Cas.  1-25. 
648. 
Han,  29-616. 


App.  Div.  18-94;  112-15;  117- 

472. 
N.  Y.  Supp.  89-564;  102-626.  642. 
Civ.  Proc.  19-68. 
644. 

N.  Y.  101-540;  128-324;  162- 
201;   198-138;  218-165. 

Hun.  .82-612;  70-47;  74-270. 

App.  Div.  6-379;  11-100;  16-75; 
17-530;  24-134;  27-2:  28-172; 
29-575;  33-554:  41-570:  46- 
163;  48-499;  68-121;  69-281; 
72-290;  77-344;  82-330;  86- 
228;  96-625:  99-285;  102- 
249;  109-518;  112-15;  117- 
236;  122-614;  123-413;  128- 
^;  188-738:  134-470,  651; 
186-381;  144-358;  149-245; 
164-110;  168-288. 

Misc.  7-61;  8-495;  11-895;  14- 
427  ;  20-382 ;  42-638 ;  46-254  ; 
46-658. 

N.  Y.  SuDp.  28-754;  44-691:  46- 
TM;  48-816;  60-886;  68-724; 
61-736:  68-651;  74-661;  79- 
74.  408;  88-815;  92-963;  96- 
519;  98-53;  101-1060;  107- 
507.  1110;  112-681:  118-134; 
119-347.  454 ;  120-1015 ;  128- 
1042;  149*484:  163-1004; 
168-70;  169-299. 

St.  Rep'r.  71-25. 

ClV.  Proc.  14-187.  298;  19-448; 
21-82. 

Abb.  N.  C.  27-189;  81-254. 

N.  Y.  Ann.  Cas.  2-121. 
648. 

N.  Y.   181-128. 

Hun.  17-604;  18-346. 

App.  Div.  22-476;  28-512;  80- 
510;  49-366.  640;  62-876;  76- 
28:  76-330;  77-313;  98-323; 
96-125  ;  97-54  ;  108-296  ;  116- 
794 ;  119-795;  124-621  •  129- 
18.  694;  186-544;  136-162; 
163-902  ;  157-76  ;  169-676 ; 
162-467.  559;  164-357;  170- 
63;  171-579. 

Misc.  26-262;  82-47,  163;  84-30. 
685:  87-367:  89-547.  548:  41- 
573  ;  48-417  ;  44-579  ;  61-499 ; 
63-460  ;  66-367  ;  69-74  ;  72- 
478*  91-99. 

N.  Y.'Snpp.  47-1099:  48-30:  68- 
526;  60-857;  70-1094;  76-460; 
77-967;  78-414;  79-244.  24r>; 
86-146:  90-133  ;  96-718  ;  104- 
787:  109-221;  113-214;  114- 
139:  115-141:  120-181,  543; 
126-1016 :  180-787 ;  187- 
1102;  141-238  ;  144-876  ;  147- 
597,  931 :  149-665  ;  167-570. 

Civ.  Proc.  7-62,  314;  16-72. 

How.  68-220. 

N.  Y.  Super.  46-414. 

N.  Y.  Ann.  Cas.  8-886;  9-408;  lO- 
173. 
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646. 

N.  T.  81-14. 

Hun.  ia-92;  20-442;  86-70;  611- 

129. 
App.    Div.    13-124;    36-579;    44- 

582;   6S-260;   71-418,   421;   88- 

143;  88-183;  98-315;   112-15; 

116-133;    118-832;    120-661 ; 

122-250 ;  283  ;  126-361 ;  127- 

557;  lSO-124;  159-516;   178- 

486    489. 
Misc.' 10-28;  14-82:  16-483;  20- 

282,     300;     4S-202.     266;     49- 

321;    S3-460:    61-438;    67-256; 

96—49  *   97-83 

N.  Y.  Siipp.  70-1123:  75-002.  903; 
83-143;  84-669;  85-1113:  86- 
959  ;,  90-680  ;  98-53  ;  99-841 ; 
108-835;  105-75;  106-707, 
780;  110-403:  111-872;  112- 
518:  114-890.  898;  115-495; 
122-209,  604;  184-694;  144- 
546  :  160-14  ;  161-1  ;  165-427  ; 
169-848. 

St.  Rep'r.  59-379. 

01 V.  Proc.  19-56,  68.  821;  21-89. 

Abb.  N.  C.  10-474. 

N.  Y..  Ann.  Cas.  7-08. 
547. 

N.  Y.  129-200;  199-530;  200- 
20;  210-411. 

App.  DIv.  130-391,  452,  669. 
664;  131-9.  203;  132-181.  668, 
783;  183-71;  134-321,  488. 
561;  135-421.  485.  585;  137- 
591 ;  138-274,  514,  819 ;  189- 
26,  741;  146-135.  439;  141- 
800;  143-143,  926;  144-165, 
188,  380,  537,  550.  569 ;  148- 
885;  149-242.  273,  470;  152- 
553;  158-237.  798;  155-119; 
157-120,  285.  466;  158-617; 
159-2.37.  742,  799;  160-795 ; 
161-782;  164-.598,  609:  167- 
3)55,  542;  168-257;  169-468, 
792;  171-236.  295,  733.  700; 
172-187;  17.3-3.S7:  177-384; 
178-48S  :  179-363  ;  180-682. 

Misc.  60-564:  62-262.  491:  64- 
290;  65-309,  555;  66-613; 
67-228.  574,  683;  68-193, 
470;  70-337;  73-402;  74-204. 
289,  661;  78-417,  679;  79-82. 
249;  82-486;  89-535;  91-675; 
92-247:  94-612:  9.%-.332:  96- 
260;  98-43.  306,  319,  321. 

N.  Y.  Supp.  112-6r>9;  113-789, 
819,  983:  115-34,  W:  117- 
937;  119-7a'>:  120-333.  771 
969.  971;  121-1110:  122-300; 
123-341.  491;  124-473,  !504, 
550.  750.  815:  120-90.  709; 
127-697;  128-722.  781.  791, 
931;  129-840:  1.32-570:  133- 
281,  560.  823;  134-7.  694: 
187-1084 ;  189-341 :  149-47, 
267,  408 ;   142-195.  915  ;  144- 


51,     897:     145-789;    158*702. 

876;    165-348.    926;    167-08,    * 

118;     159-333.    987;    lOS-l'ii. 

610,    794;    165-431;  167-8.57: 

169-817. 
549. 

N.  Y.  68-640;  67-1;  00-188:  74- 

491;    80-408;    101-1:   123-^7. 

126-365;  159-50;  171-2S5. 
Hun.   11-38:   18-304;  28-63: 

658. 
App.  Dlv.  4-548;  26-616:  __    _. 

68-12;  85-194,   579:  88-2;  OO- 

206 ;  98-410  ;  96-88  ;  101-598: 

107-642;    111-643;    116-337: 

135-282:     14O-530;    157-295: 

161-765;    166-2. 
Misc.     18-364:    22-624;    64-117: 

66-223;  67-169. 
N.    Y.    Supp.   50-300:  58-60;  65- 

382;    73-935:    74-194;    88-13:^        ! 

287;  84-372;  92-29.    220 :  96- 

191:    110-49;    116-686;    110- 

1028;      122-1028;      180-838; 

142-506;    148-277;    146-387; 

147-78. 
St.  Rep'r.  28-4;  88-26;  88-588. 
Civ.  Proc.  14-320,  352;  16-4ia 
Abb.   N.   C.   18-230;  21-267;  28- 

iSOO. 

How.  N.  8.  1-8. 
Dal  J.  9-516;  14-448. 
N.  Y.  Ann.  Cu.  6-65,  2tt 
8iibd.  1. 

Hun, 
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App.  Dlv.  10-479. 
Misc.  18-99. 
N.  Y.  Supp.  44-964. 
Snbd.  2. 

N.  Y.  88-148;  45-849:  61-004; 
68-260;  66-456;  68-273;  70- 
486;  77-427,  680;  86-202:  84- 
289;  98-363;  96-100;  103-690: 
126-511;  182-507;  150-57: 
171-286. 

Hun.  10-687;  14-619;  20-22:27- 
26;  28-339;  80-9;  88-114;  87- 
508;  44-3;  56-344;  57-594:  B8- 
558;  69-149;  72-462. 

App.  Dlv.  16-417:  31-291;  80- 
21;  92-277;  67-514:  68-14:96- 
90;  104-26;  107-541 ;  100- 
766 ;  116-760 ;  181-292 ;  166- 
264. 

Misc.  19-130.  356:  23-723:  29- 
678;  80-535;  86-487;  67-496: 
97-469. 

N.  Y.  Supp.  4-3:  6-406:  9-222: 
15-679:  44-954:  52-988:  6S- 
721;  78-986;  90-844:  98-885; 
156-166. 

St.  Rep'r.  17-974;  86-560;  S6> 
709:  42-821:  44-168. 

Civ.  Proc.  8-267.  420;  0-225;  14- 
356:  15.1& 

Abb.  N.  C.  16-475:  18-262. 

N.  Y.  Super.  62-286. 
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N.    Y.  70-482. 
Hun.  80-554. 


N.   Y.  55-98;  50-156;  67-599;  70- 

486;  214-13. 
Hun.  ao-54:  24-689;  26-147;  27- 

267;    20-478;    43-497;    88-378; 

86—29 
App.    DlT.    1-155;    2-92;    26-515; 

33-249;    52-277;    87-223;    06- 

88:     105-286:    117-352:     130- 

617  ;  167-296 ;  150-481. 
Misc.    11-276;    10-360,    512;    20- 

404;    22-524;    20-678;    45-209, 

215    349. 
N.    y!    Snpp.   4-3:  5-897;    6-197; 

31-912:     33-367;     36-978:     45- 

1041;    51-965;    88-1079;    04- 

700;  102-427;  115-455;  144- 

652;   163-307. 
St.    Rop'r.  8-568;  15-989:  23-62; 

30-828;  41-226;  45-293. 
Civ.  Proc.  8-420:  10-170;  12-426; 

14-352;  15-138:  18-278. 
Abb.   N.  C.  20-222:  21-257;  22- 

456;  23-94;  25-395. 
N.  Y.  Super.  40-274;  50-175.  870. 
Daly,  12-518. 

How.  N.  S.  1-89:  2-521;  8-177. 
N.  Y.  Ann.  Cas.  10-418. 
&ISO. 

N.    Y.   03-863;   04-473;   108-690; 

132-518. 
Hnn,  20-288:  37-506. 
App.    DIv.    31-293:    82-542;    OO- 

206;  06-89;  116-337;  127-40. 
Misc.  16-173:  22-524;  20-678;  38- 

881.;    58-82;    68-878;    77-412. 
N.     Y.     Supp.    77-900;    108-838: 

116-1114;    186-686. 
St.  Rep'r.  3-289:  4-305;  5-162. 
Civ.    Proc.    14-350.   354,   438. 
N.  Y.  Super.  52-564. 
N.  Y.  Ann.  Cas.  6-65. 
BSl. 

N.  Y.  85-502;  128-519. 

Hun.  21-481. 

App.    Div.   88-2;   131-293. 

Misc.  58-38. 

N.  Y.  Supp.  84J489,  1009;  108- 

838 
St.  Rep'r.  17-66. 
CiT.  Proc.  14-354.  488. 

5r»2. 

N.  Y.  85-602. 
Hun.  22-665;  78-247. 
N.  Y.  Supp.  28-868;  65-748. 
St.   Rep'r.  60-248. 
How.  01-365. 
558. 

N.    Y.   106-404. 
App.    Div.    70-485. 
Bfisc.   28-725:  58-364. 
N.   Y.  Supp.  80-1009:   100-676; 
165-534. 

lOtl 


N.  T.  Super.  58-280. 

N.  Y.  Ann.  Cas. 

App.  Diy.  140-684. 
555. 

Mlsc   45-214. 

How.  80-482. 

Sweeny.  2-861. 
556. 

Hun.  15-446;  22-68. 

App.   Diy.   140-680. 
557. 

N.  Y.  77-589. 

Hun.  14-389. 

At)p.  Div.  85-579 ;  87-223 ;  111- 
543;  110-89;  14O-630;  166- 
2. 

Misc.  11-276;  10-660:  88-831. 

N.  Y.  Supp.  83-28V;  07-942; 
103-1038  ;  180-839 ;  186-686 ; 
150-440. 

Civ.  Proc.  7-58. 

How.  54-305. 

Week.   Dig.  6-186.  670. 
558. 

N.  Y.  74-491;  125-364;  182- 
519;   214-16. 

Hun.  20-53. 

App.  Div.  2-92;  85-679;  122- 
617. 

Misc.  66-223;  67-169. 

N.  Y.  Supp.  116-1028;  122- 
1028;  184-16:  186-686. 

Civ.  Prpc.  15-14;  10-121. 

Abb.  N.  C.  21-257:  22-455. 

Week.  Dig.  16-502. 
550. 

App.    Div.  81-341. 

Hun.  16-46;  81-231;  88-114;  58- 
471. 
'    Misc.  6-438;  07-469.  470. 

N.  Y.  Supp.  60-1047;  88-287: 
163-195. 

St.  Rep*r.  4-509. 

Civ.  Proc.  16-224;  28-289. 

Abb.  N.  C.  21-821. 

N.  Y.  Super.  60-16T. 
560. 

Civ.  Proc.  14-48a 

Abb.   N.  C.  21-821. 
561. 

Hun.  88-114. 

Civ.  Proc.  15-6, 
562. 

How.  64-619;  65-L 
568. 

Misc.  41-654. 
564. 

N.  Y.  50-110. 
56^ 

N.  Y.  188-65 

How.  66-1. 
567. 

N.  Y.  125-864. 


I 


App.  Div.  2-888;  16-480;  67-616 
Misc.  60-146. 

N.  Y.  Supp.  78-977;  112-1009, 
St.  Rep*r.  2-646. 


NOTB8. 


ar.  Proc.  15-6;  10-121. 
Daly.   T-IOS. 
Week.  Dig.  1<M«I. 
6A8. 

Hun,  14-618;  2^567;  #0-187. 
App.    Dly.    2-338;    16-480; 

806;  121-882;  128-691. 
Misc.   86-886:  88-121:   62-518. 
N.  T.  Supp.  74^966;  7T-101;  91- 

210;  108-66. 
ClY.  Proc.  14-488;  10-121. 
672. 

N.  T.  182-620. 

Hun,  22-18.  401;  44-475;  72-590; 

86-878;  88-400. 
App.  DiT.  81-298:  86-194;  88-2; 

01-648. 
Misc.     28-726:     20-616;    40-210; 

44-20;  02-160,  286. 
N.   T.   Snpp.   81-23;  32-969;  84- 

843:    62-986:    61-966:    81-682: 

88-186  :        84-489 ;        80-722 ; 

184-12;     146-1066;     166-101. 

686. 
8t.   Rep'r.  8-582;  6-324:  27-266. 
Civ.  Proc.  14-850;  21-204. 
N.  Y.  Super.  64-1.  129. 
N.  T.  Ann.  Cas.  4-816;  0-66. 
678. 

App.  Dly.  68-640. 
Abb.  N.  S.  18-148. 
674. 

Week.  Dig.  28-85. 
676. 

N.    Y.   84-222;   01-662;   114-55a 

Hun.  48-210. 

App.      Dly.      82-282;     168-108; 
168-24. 

Misc.   68-33. 

N.  Y.   Sopp.  70-1117;  108-888; 
148-31;   168-803. 

Civ.  Proc.  11-86. 
Snbd.  1. 

Hun.  21-488. 

Miic.  70-564. 

N.   Y.  Snpp.  141-217. 
Sobd.  2. 

N.    Y.    48-148;   80-203;    166-4S1 

Hun.  86-378. 

App.   Dlv.  8-273. 
Snbd.  3. 

N.  Y.  118-187:  122-554. 

N.  Y.  Snpp.  166-470. 

Hun.  44-476. 

App.  Dlv.  70-426,  427. 

St.  Rep'r.  6-824. 

Civ.  Proc.  11-409;  12-24a 

Abb.  N.  C.  10-58. 

N.  Y.  Ann.  Cas.  7-211. 
676. 

How.  60-410. 
677. 

App.  Dly.  168-162. 
878. 

App.  Dly.  168-162. 

Misc.  14-115  :  16-568  ;  101-3. 

N.  Y.  Snpp.  166-448. 

How.  61-896. 


670. 

n. 

Hnn. 
660. 

N.  Y. 


DtT.  188-163. 
80-473. 

8—566. 


08-67. 

Diy.  168-163. 
16-668;  27-171. 


App. 

Misc. 
681. 

App.  Dly.  168-162. 
682; 

N.  Y.  216-803. 

N.  Y.  Supp.  108-8S8. 

MlBC.  68-33. 
688. 

N.  Y.   216-302. 

App.  Dly.  168-161. 

N.  Y.  Supp.  148-81. 

Abb.  N.  C.  18-820. 
684. 

N.  Y.   216-803. 

App.  Dly.  76-117. 

Abb.  N.  C.  18-830. 

How.  68-264. 
686. 

N.  Y.  216-802. 

App.  Dlv.  168-162:  178-5S7. 

Misc.  68-33. 

N.    Y.    Snpp.    106-688:   148-31; 
160-81& 

Civ.  Proc.  O-ll. 

Abb.  N.  C.  18-«20. 
686. 

App.  Dly.  76-465.  534:  76-llS. 

mTbc.  17-81. 
687. 

N.  Y.  216-802. 

Hun.  10-1. 

App.  Dly.  168-161. 

Misc.  14-115. 

V.  Y.  Swpp.  161-697. 

Hew.  68-364. 

Week.  Dig.  14-446. 
680. 

St  Rep'r.  8-809. 
601. 

Hun.  17-397. 

App.  Dly.  8-378 :  168-36. 

Misc.  8-545;  22-404;  48-861:46. 

N.  Y.  Snpp.  01-824;  18S-80S. 

N.  Y.  Super.  66-278L 
602. 

Hun.  48-201. 

Misc.    22-681:    46-861;   46-57: 
70-666. 

N.  Y.  Snpp.  01-824. 

Civ.  Proc.  12-247. 

Abb.  N.  C.  18-288;  10-60. 
8vbd.  1. 

Hnn.  44-476. 
608.  f 

App.  Dly.   168-28. 

n:  T.  Snpp.  168-808. 

How.  7-212. 
606. 

N.  Y.  60-810. 

App.  Dly.  168»166. 


JXQTEB. 


N. 


.  14-115. 

Supp.  143-31:  161-687. 
68-264. 


K.    Y.  816-802. 

:ft<iisc  14-115. 


,    T.   ai6-802. 

DlT.  158-168. 
N.  "Y.  Supp.  161-687. 
OlT.  Proc.  16-858. 
«l»d.  X. 
Ran.  17-232. 
Itf  l8C.  17-857. 


N.  Y.  88-611. 
laisc.  60-520. 


^pp.  Dlv.  170-700. 

Misc.  43-361. 

N.  Y.  Supp.  87-467. 

How.  62-455. 

N.  Y.  Super.  40-200. 
flOO. 

Civ.  Proc.  7-208. 

How.  67-178. 

Daly.  ll-Spl. 
<101. 

N.  Y.'  60-810. 

Hnn.  17-303;  27-46. 

Misc.  70-506. 

N.  ¥.  Supp.  106-088. 

CiT.  Proc.  6-868;  7-200. 

How.  67-178. 

How.  N.  S.  1-507. 
Subd.  2. 

N.  Y.  81-81. 
Subd.  8. 

N.   Y.  66-801. 

HuD.   21-821. 

Misc.  22-684. 
602. 

N.  Y.  76-525. 

Hun.  10-165. 

App.  DlT.  184-505;  163-10; 
160-871. 

N.  Y.  Supp.  30-365;  117-348; 
110-576;    138-80;    146-388. 

St,    Rep'r.    61-722. 

Civ.    Proc    14-377;    10-184;   21- 
52,  152. 
608. 

N.  Y.  00-58:  00-888;  136-252; 
148-528 :     184-462. 

Hun,   48-18;   78-158. 

App.  Div.  6-124;  26-144;  20-242; 
34-558:  40-406:  44-581;  48- 
628:  61-638:  62-517;  66-»28: 
82-642;  02-317:  06-10;  08- 
75;  106-188;  100-551;  111- 
675.  678;  113-174.;  114-6; 
116-551 :  118-31 ;  110-816 ; 
126-887:  127-598.  604;  128- 
222;  132-318;  188-286;  144- 
238  :  160-^71.  818  :  176-725. 

Misc.  8-300;  12-877:  16-618;  20- 
198;  28-66;  87-52i;  30-88.  285. 


44-168,  411 ;  60-418 ;  63-886 ; 

66-35:   67-221;   68-460;   88- 

151;  10O-174. 
N.  Y.  Supp.  28-787;  44-1051;  40- 
>  864.  1068;  61-427;  64-587;  60- 

802;  62-750;  64-856;  71-84;  73- 

W8,  370:  76-1076:  78-763;  81- 

563;    86-1062;    0O-593 ;    04- 

156;  06-481;  07-827;  100-708; 

102-1074  •   104-921  ;  100-217  ; 

112-57,    612;     117-61;    122- 

1068  ;       126-83  ;       128-1078  ; 

143-9:        146-608;       148-111: 

lOO-lTT;   163-1018. 
Civ.  Proc.  16-106. 
004. 

N.   Y.    70-568;    136-252;    184- 

462. 
Hun,     17-814;     23-581;     26-455; 

40— 18 
App.  Dlv.  40-406 ;     44-581 ;  61- 

808;    66-528;    82-642;    106- 

138;  100-552;  110-328 ;  126- 

887;    127-598,   604;   128-222; 

138-286;     144-240;    160-871; 

166-647. 
Misc.   4-324:   7-126;   12-377;   82- 

465;  66-35;  60-466. 
N.  Y.  Suop.  48-778;  60-802;  73- 

371;    81-563;    01-1078;    04- 

156;    06-491;    100-708;    106- 

217;   112-57,   612;   113-1021; 

122-1063;    128-1079:    160-177. 
St.    Rep*r.    37-564;    43-814;    48- 

688. 
Civ.  Proc.  16-106. 
How.  N.  S.  1-248. 
Subd.  1. 
N.  Y.  178-24. 

Hun.  18-372;  22-852:  64-181.  . 
App.   Div.    24-71;    101-523. 


App. 
Misc. 


26-174,  256;  68-460. 


N.    Y.    Supp.    66-114,    757;    64- 

814  *   126-83 
St.    Rep'r.    20l24;    46-156;    60- 

800. 

Civ.  Proc.  7-186;  2O-280L 
N.  Y.  Super.  61-248. 
How.  N.  S.  1-487. 
Subd.  2. 
N.  Y.  62-654:  87-14. 
App.  Div.  163-865. 
Hun.  38-647;  64-18L 
Misc.  66-36. 
St.  Rep'r.  46-156. 
Civ.  Proc.  13-451. 
606. 
N.  Y.  120-461:  144-250. 
Hun.  46-607:  74-186,  194. 
App.  Div.  34-160:  160-371;  167- 

459:   176-686. 
Misc.  36-140;  47-209. 
N.    Y.    Supp.    70-568;    140-254; 

163-622. 
St.  Rep'r.  66*560. 
606. 

N.   Y.  132-406. 


NOTBS. 


Hun,  28-801;  S7-648. 

App.     DlY.     68.556;     138-286; 

168-644:    100-371. 
N.  T.   Slipp.  74-241;   122-1063; 

14S-^,     ^;      146-3S8:      161- 

241. 
Civ.  Proc.  15-108. 
607. 

Hun,  49-10. 

App.  Dlv.  «4-247 ;  4O-406. 

N.  Y.  Supp.  64-507. 

Civ.  Proc.  16-106. 
606* 

N.    Y.   186-252. 

App.   Dlv.  34-247;  68-552;  134- 
505  ;  138-286 ;  144-240. 
609. 

Hun,  71-885.  v 

App.   Dlv.   48-412;    182-630. 

Misc.  28-610. 

N.  Y.  Supp.  68-184. 
610. 

App.  DlT.  106-557;  144-242; 
168-045. 

M18C.  7-389;  63-11. 

N.  Y.  Supp.  33-47;  04-771; 
128-1070. 

Civ.  Proc.  14-71,  262. 
611. 

N.   Y.    196-468. 

Hun,  2-878. 

App.  Div.  106-139;  172-138. 

Misc.  7-380;  16-610. 

N.     Y.     Supp.    04-156;     07-142; 
168-260. 
618. 

N.   Y.  67-550;  160-587. 

Hun,  22-465. 

Aijp.  Dlv.  20-355  ;  61-300  ;  128- 

Mlsc.  '16-610. 

N.  Y.  Supp.  64-014  ;  112-612. 

Abb.  N.  C.  22-820. 

Week.  Dig.  7-225. 
Svbd.  1. 

Hun.  26-362. 

St.  Rep'r.  20-64. 

Civ.  Proc.  11-812. 

Abb.  N.  C.  22-826. 
Sabd.  2. 

How.  66-76. 
616. 

How.  46-486. 

Barb.  1-447. 

Paige,  1-574. 
016. 

Hun,  22-465. 
618. 

Week.  Dig.  22-44& 
619. 

Misc.  16-610. 
620. 

N.  Y.  71-106;  148-524;  210- 
425. 

Hun.  29-112.  274;  62-563;  70-11. 

App.  Dlv.  9-257;  88-520;  69- 
140;  109-552:  116-16;  127- 
647  ;  186-a7-<< ;  137-807  :  167- 


06;    172-130;    176-048:   176- 

727. 
Misc.  26-174. 
N.    Y.    Supp.    69-183;    lOO-MO; 

111-1080;  120-807. 
Civ.   Proc.   16-520;  19-41S. 
621. 

App.  Dlv.  127-647:  172-130. 
How.  64-406. 
623. 

N.    Y.    60-282;    71-106;    72-800: 

78-375;   76-194,   600;    196-468. 
Hun,  70-11. 
App.  Dlv.  06-249:  128-462;  ISB- 

374;    137-281;    167-59S    ?«•• 

179—427. 
Misc.  8^244;   11-183;  69-351. 
N.    Y.    Supp.    72-578:    112-273, 

884;  120-307;  162-737. 
624. 

N.  Y.  60-282. 
Misc.  11-188. 
626. 
App.      Dlv.     66-249;     136-374; 

179-427. 
Misc.  11-183. 

N.  Y.  Supp.  72-578;  120-307. 
Hun,  47-2^. 
626. 

Hun,  88-231.  ^ 

A]g.    Dlv.    aO-258;    66-627;  00- 

Mlsc.  49-603. 

N.    Y.    Supp.    61-613:    7S-»: 

168-530. 
Civ.  Proc.  19-01. 
How.   61-103. 
627. 

Hun,  28-150;  84-540. 

App.      Dlv.     12-438;      116-227; 

121-882. 
Misc.  49-603. 
N.  Y.  Supp.  101-646. 
Week.  Dig.  8-402. 


App.  Dlv.  44-306. 

Misc.  49-603. 

St.  Rep'r.  6-163. 

Civ.  Proc.  7-183. 
029. 

Hun,  81-330:  82-201. 

App.    Dlv.   33-520. 

Misc.   12-231;  49-608. 

N.   Y.  Supp.   60-386. 

Abb.  N.  C.  16-52, 

How.  66-326. 
630. 

Hun,  17-129:  46-140. 

Misc.  49-603. 

How.  68-250. 
686. 

N.    Y.    89-467:    101-5;    10«-2n: 
116-464:  142-628;  160-77. 

Hun,    21-503:    27-235.    2fi9:  44- 
72:  63-^19:  73-247:  79-145. 

App.  Dlv.  1-404;  1.1-225;  14-467; 
27-92;    44-315;    46-2:   52-538: 


1004 


NOTBS. 


O0-76;     67-548;     76-115;     93- 
2«6;  116-382;  11&-699 ;  126- 
828;  187-858;  142-778;  145- 
445  ■   1B4— 304 
Misc.  'l5-37;  16^1(56;  26-152:  2S- 
331;    82-14,    280:    33-721;    35- 
510 :  52-209  ;  66-122 ;  68-526  ; 
102-432. 
N.    Y.    Snpp.   4-819;   66-721:   65- 
38«,  974:  66-119;  69-680;  lOO- 
818;  102-955;  104-290:  106- 
1107;  111-69;  122-964:  127- 
297,   609;  129-957;   138-961; 
141-294,  296;  143-741. 

St.  RepT.  1-729;  28-4. 

C;v.    Proc.    14-328,    401;    15-311; 
21-148.   147;  25-308. 

How.   66-221. 

N.   T.  Ann.  Cas.  2-356. 
Sv^d.  1. 

N.  Y.  108-276. 

Hun.  19-299:  28-23;  82-256;  86- 
296;  89-326. 

App.  Div.  40-622. 

Misc.  10-348. 

Civ.  Proc.  4-354;  6-81;  9-252; 
12-326. 

Abb.  N.  C.  20-29;  80-182. 
Sobd.  2. 

N.   Y.  147-160. 

Hon,  85-477;  56-387;  60-159; 
68-178. 

St.  Rep'r.  61-801. 

Civ.   Proc.  18-65. 

How.  N.  S.  8-178. 
Snhd.  8. 

Hun.  26-396;  89-825;  47-288; 
66-387. 

Misc.  14-422. 

N.  Y.  Sapp.  68-981. 

St.  Rep'r.  14-259;  46-895. 

Civ.  Proc.  9-255. 

N.  Y.  Ann.  Cas.  2-877;  4-244.  24& 
636. 

N.  Y.  78-252;  128-601;  188-654; 
142-215;  147-150;  148-202; 
150-79;   154-691. 

Hon.  26-26.  470;  27-517:  28-22; 
38-205;  47-331;  61-438;  53- 
39:  60-311;  62-50;  74-415;  76- 
566;  77-313;  79-140. 

App.  DIv.  8-319;  9-585;  16-523 
17-228;  39-506:  46-2;  60-76 
62-182,  262;  67-548;  68-190 
75-47:  77-201;  87-86;  88-152 
92-266 ;  94-94 ;  103-493 
105-493;  115-382;  119-701 
124-324;  130-411;  137-858 
141-199;  142-777;  146-726 
154-304;  158-591;  159-648 
167-272  :  168-111  ;   179-61. 

Misc.  12-198:  13-85:  16-619:  17- 
735:  18-639:  19-670:  24-684; 
25-122.  667:  26-152:  29-106: 
30-298:  82-16,  279:  35-512: 
48-868:  61-421;  77-277;  79- 
437;  80-488. 


N.   Y.   Supp.  9-862;  32-948,  862; 

85-385;     47-91;     50-132;     58- 

1064;    54-924;   56-202;    68-447; 

66-118;     69-680:     71-14:     78- 

1019;    77-959;    78-1040,     1078; 

87-696:    88-507;    89-434;    93- 

140;    94-157;    100-401,    788; 

108-888;    114-896;    119-899; 

122-964  ;  ■  126-120 ;    127-297  ; 

129-957:    181-487;    136-260; 

143-97,  741;     144-841;     152- 

654:  167-612. 
St.    Rep'r.    14-374;    60-829;    51- 

519. 

Civ.    Proc.    15-311;   21-121,    181. 

136,  321.  359. 
Abb.  N.  C.  31-202. 
How.  66-221. 

N.  Y.  Ann.  Cas.  2-162,  869. 
Snbd.  1. 

N.    Y.    87-141;    101-8;    118-642; 

116-464;     119-162,    645;     129- 

663;  148-024;   144-646. 
Han.  26-316;  27-244:  30-37.  248: 

88-485;    35-397,    543:    38-210; 

41-61;   44-72;   51-207;   60-438; 

67-204;   81-564. 
App.  DIv.  27-92:  35-361:  44-315; 

40-5;    53-204:    126-828;    136- 

144  *  145-445. 

Misc.  '  11-295:     21-167:     24-514; 

26-384:  31-51:  34-385. 
N.  Y.  Siipp.   17-184;  18-608:  22- 

872:    24-641:    30-528;    66-974; 

69-871. 
St.    Rep'r.    12-671:    19-880;   28- 

201;  28-4:  42-214;  45-31;  49- 

703:  51-828. 
Civ.  Proc.  4-854;  7-149.  289.  412; 

21-165. 
Abb.   N.   C.   15-347,  481. 
How.  N.  S.  1-277;  2-54;  8-160. 
Svbd.  2. 

N,    Y.    68-370:    87-56;    104-297; 

119-638;  147-260;  160-77. 
Hun,  25-396;  41-63:  50-352:  53- 

615;    56-88.    338:    60-445:    65- 

602;    69-309;    75-337;    76-123: 

84-117;  88-373. 
App.    DIv.    13-225;    89-506;    44- 

313;  76-116;  93-376;   115-385; 

135-780. 
Misc.  18-85:  16-412;  17-242:  42- 

16*  52—299 
N.  Y.  Supp.  11-436:  18-426:  19- 

885;    20-766;    57-458:    64-649; 

70-940 
St.    Rep'r.    85-546;    87-302;    89- 

463:  48-925:   53-.3ol. 
Civ.  Proc.  4-320;  11-41;  17-231: 

18-65;  21-146. 
Abb.  N.  C.  15-356. 
How.  N.  S.  1-289. 
N.  Y.  Ann.  Cas.  2-284. 
037. 

N.  Y.  91-668. 
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N.  T.  78-1;  7«-690;  80-647;  84- 

614;    91-668;    93-83;    108-136; 

141-189;  147-620;  178-888* 
Hun,  4-315;  26-268;  27-242;  81- 

271'  44-70 
App.  *Dlv.  2^98,  478;  81-258;  47- 

235;     63-88;     76-47;     80-540; 

108-494;    106-261;    142-447; 

144-374.    380:    148-300:    172- 

408;  176-673. 
Misc.  13-85;  16-411:  24-514;  28-i 

329;     88-678;     87-426;     61- 

421;   67-554;    101-559;    102- 

432 
K.  Y.'Supp.  63-438:  69-890:  62- 

646:    65-754:    76-780;    77-959; 

80-772  ;       94-57  ;       122-947  ; 

124-867;  129-577;  166-102. 
Civ.  Proc.  21-298. 
N.  Y.  Ann.  Cas.  2-416,  418. 
689. 
Hun,  68-687;  66-24. 
Misc.  49-606. 
640. 
Hun,     16-624;     17-497;     18-190; 

26-19*   87-634 
App.  DlV.  28-267;  42-145;  86-62. 
Misc.    11-288;    86-511:    37-832; 

96—272 
N.  Y.  Supp.  4-907;  61-68;  76-972; 

80-180;    160-413. 
N.  Y.  Super.  48-219. 
641. 
N.'  Y.  148-862;  188-66. 
Hun,  46-216;  62-593;  76-337;  76- 

123.   565;   79-141;   88-378;   90- 

41. 
App.    Dlv.    89-19:   46-2:   69-128; 

6)8-190  ;  98-376  ;  103-493. 
Misc.    11-238:    12-524.    655;    16- 

411  :  18-429  :  46-584. 
N.  Y.  Supp.  29r-767;  86-519:  61- 

295:    6iS-1069:    74-119;    89-484; 

02-796;  88-140. 
N.  Y.  Ann.  Cas.  2-61,  866. 
642. 

N.  Y.  86-858. 
644. 

N.   Y.  74-145;  180-482;  148-177. 
Hun,   66-277;   79-148;   80-595. 
App.    Dlv.    16-353:    19-234;    28- 

506;    47-419;    108-494;    167- 

574,  578;  180-407. 
Misc.    17-65;    28-331;    83-576; 

67-554. 
N.    Y.    Supp.    62-337;    68-870; 

122-947;  162-679;  167-476. 
Civ.   Proc.   16-321. 
Abb.  N.  C.  31-46. 
N.  Y.  Ann.  Caa.  2-350;  7-225. 
646. 

N.    Y.   130-482. 

Hun.  66-277. 

App.    Dir.    19-234:    82-576:    62- 

194;    172-309.   812. 
N.  Y.  Supp.  66-8. 


^% 


646. 

N.   Y.   Supp.   168-42& 
647. 

N.  Y.  98-4S92;  219-367. 
App.  DlT.   19-284;  167-676. 
Mlac.  26-356. 
N.  Y.  Sapp.  162-679. 
Abb.  N.  C.  18-17Bb 
648. 

N.    Y.    96-180;    166-128; 

210. 

Dlv.    16-858.    854;    l»-28l: 
8-609;  1O6-306. 
Misc.  18-691 ;  60-645. 
N.    Y.     Supp.    44-1026;    86-428, 

112-912;   113-809. 
N.  Y.  Super.  60-147. 
N.  Y.  Ann.  Cas.  4-887;  9-469. 
648. 

N.'    Y.    116-255;    116-497;    164- 

668;   219-367. 
Hun,  10-267. 
App.    Dlv.    18-394;    77-424:   «T- 

86;   166-606;    167-676.  676. 
Misc.  13-490 ;  89-135.  663 ;  60- 

646. 
N.  Y.  Snpp.  16-180:  80-147:  32- 

974;     TO.327;     80-428;    88- 

1041 ;  94-937 ;  11^912 ;  1C8- 

679. 
Abb.  N.  C.  21-246. 
How.  N.  8.  2-362. 
N.   Y.  Ann.  Cas.  4-800,  S3S,  9», 

848;  6-112.  179. 
Swbd.  1. 

N.  Y.  166-196. 

Hun,  31-76;  89-86;  68-500;  68- 

169;  79-148. 
App.  Dlv.  68-189. 
Misc.  24-512. 
N.  Y.  Supp.  68-961. 
St.   Rep'r.  38-680. 
Civ.  Proc.  4-1.93. 
Abb.  N.  C.  18-174. 
Snbd.  2. 

N.    Y.    46-379;    78-181;   89-84S: 

96-180;  110-88;  116-^1:  117- 

306;   166-637;   166-196. 
Hun.  26-577:  28-113;  29-241;  89- 

36;  44-62,  376;  46-217:  65-368. 
App.    Dlv.    19-228;    23-502;  81- 

246:   47-18;   79-606;  91-111; 

110-94  :     118-666 ;     127-684 ; 

167-676. 
Misc.   18-690;   19-601;  49-605. 
N..  Y.    Supp.    44-369,    1028:   46- 

71,  897;  61-1084;  86-346;  99- 

1109. 
St.  Rep*r.  82-967. 
Civ.  Proc.  6-167:  18-288. 
Abb.  N.  C.  19-277. 
Svbd.  3. 
N.  Y.  60-80;  66-52;  61-588:  69- 

546;  88-281;  84-1;  82-266;  98- 

692;    116-866;    116-492;   180- 
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149;    148-684;    164-688;    les- 

108. 
Bun.  20-366;  82-180;  88-86:  44- 

62;  56-368;  62-124. 
App.    Dlv.    10-353:    18-229:    38- 

337;    44-98.    318:    47-18;    76- 

440  :  70-607 ;  01-113 ;  110-94  ; 

110-656 ;    120-300 ;    167-S75. 
Misc.    12-525;    14-387. 
N.     Y.    Supp.    33-1097:    86-1050; 

4«-71;    62-763;   60-723,   763; 

61-1034. 
St.  Rep'r.  16-806;  27-88;  41-447. 
Civ.  Proc.  6-160:  12-192. 
Abb.  N.   C.  27-865. 
N.  Y.  Ann.  Caa.  6-166. 


N.   Y.  148-262. 
Hun,   01-607. 
App.   Dlv.  62-860. 
Abb.  N.  C.  28-12. 

eso.  • 

N.   Y.  06-180. 

Hun,  25-44. 

App.  Dlv.  27-268;  40-188;  47-19, 

235  ;  40-148 ;  66-221 ;  81-181 : 

167-575. 
Misc.  14-387;  44-419. 
N.  Y.  Supp.  88-546;  60-632;  68- 

94;    72-729;    80-1030;    147- 

801;  162-679. 
6R1. 
Hun,  26-577. 
App.    Dlv.    27-268;    40-139;    47- 

235:  66-221:  81-181. 
N.  Y.  8npp.  60-632;  67-614;  72- 

729;  8O-10S0. 
How.  65-518. 

Week.   Dig.  18-264,  455;  17-492. 
G62. 

N.  Y.  70-424. 
664. 

Misc.  48-81. 
How.  80-30;  88-867. 
656. 

N.  Y.  60-80;  80-38;  06-187;  116- 

497;  134-630;  104-406. 
Hud.     20-242;     81-257;     82-139: 

80-38;  88-170. 
App.     Dlv.     48-521;      112-484; 

120-310. 
MUc.  12-522;  17-65;  18-592:  32- 

90;  46-645;  46-349;  102-263. 
N.  Y.  Supp.  60-197:  83-1041;  01- 

69;   00-1127;   1O5-120 ;    111- 

886:  168-701. 
St.  Rep'r.  47-645. 
Civ.   Proc.  6-169:  0-171:   16-223. 
Abb.  N.  C.  10-276;  81-48. 
Daly,  12-6. 

N.  Y.  Ann.  Cas.  4-846b 
Svlid.  2. 

N.  Y.  148-259. 

Hun,  62-123:  01-507. 

App.    Dlv.    33-230;    43-470;    62- 


869;    87-37;    114-441;    127- 

681. 
N.  Y.  Supp.  86-582;  68-496;  66- 

128. 
St.  Rep*r.  41-446;  68-869. 
Abb.  N.  C.  28-14;  27-864. 
666. 

Hun,  26-867. 
App.  Dlv.  76-88. 
N.  Y.  Supp.  77-1018. 
Civ.  Proc.  10-84& 
657. 

Hun.  81-966.  

App.  Dlv.  81-686;  122-737;  127- 

685. 
Misc.  27-683;  80-668. 
N.    Y.     Supp.    80-596;    81-367; 

107-777;   111-886;   160-lOS. 
668. 

App.  Dlv.  170-816. 

App.     Dlv.     44-250;     12S&-787; 

127-685. 
Misc.  18-87;  27-688;  80-668. 
N.    Y.    Supp.    80-145;    60-766; 

107-777;  111-886. 
St.  Rep'r.  61-886. 
668a. 

N.  Y.  Supp.  167-19T. 
666. 

N.  Y.  Supp.  80-810. 
668. 

App.  Dlv.  40-141. 

N.    Y.   Supp.  01-486. 
674. 

App.   Dtv.  12-323;   167-675. 
N.  Y.    Supp.   162-679. 
677. 
N.   Y.  80-848;   110-83;   116-492; 

148-262;    104-406. 
Hun,  84-91:  88-170. 
App.  Dlv.  48-519;  53-87:  86-321; 

87-37;  Ol-llO;   103-491;  112- 

484:    127-681;    130-637:    172- 

306. 
Misc.    28-677;    82-90;    102-263. 
N.  Y.  Supp.  30-557;  36-533;  62- 

861  ;     65-763 ;     83-1041 ;    03- 

140;    111-886;    124-48;    168- 

701. 
678. 

N.  Y.  110-83. 
Hun,  84-91:  88-170. 
App.    Div.    1.30-637:   172-308. 
N.  Y.   Supp.  36-653;   124-48. 
070. 

N.  Y.  110-83.      '^ 
Hun,  84-91. 
681. 
App.    Dlv.   164-804. 
N.  Y.   Supp.  138-961. 
682. 

N.'    Y.     82-88;     86-500;    80-440; 

10O-243 
Hnn,  30-19:  44-296;  57-144;  77- 

316:  70-138. 
App.  Div.  12-442;  13-237;  27-93; 
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62.566;   53-88;   CS-190:   75-47: 

»:«-47tt ;      i:fi«-504  ;      145-444  ; 

1G4-40U. 
Misc.     14-546;     25-417;     27-520; 

2d-107.    513;   85.246.   884;    42- 

21;   101-558. 
N.   Y.  Supp.  50-133;  54-937;  «1- 

839;    65-758;    71-181.    776,    971; 

77-960 ;      85-548  ;       112-794  ; 

129-957;    141-948;    160-841; 

167-612. 
Civ.  Proc.  14-232;  21-121. 
N.  Y.  Ann.  Cas.  2-856;  4-65. 
688. 

N.  Y.  73-218;  75-179,  484. 

Hun,  14-402;  17-49;  27-244;  84- 
579;  42-03. 

App.  Div.  4-21;  44-395;  80-539; 
82-476;  121-882;  145-444. 

Misc.  14-546;  15-411;  20-96;  25- 
417;    42-20;    57-343;    60-547. 

N.  Y.  Supp.  18-191;  36-893;  45- 
88;  54-937;  6O-1108 ;  112- 
1030;   129-957;  156-280. 

Civ.  Proc.  15-176. 

N.   Y.   Ann.   Cas.  2-210.  366. 
684. 

N.'y.   Supp.  98-88. 
<I87. 

App.  DlY.  28-349;  82-476;  114- 
123;  119-818. 

N.  y.  Supp.  54-770  ;  99-789. 

Abb.  N.  C.  3-9. 

N.  Y.  Ann.  Caa.  4-66,  n. 
088. 

Hun,  16-624;  18-190:  &0-59. 

App.  Diy.  28-347,  851;  82-476; 
114-123;  119-818;  126-49. 

MlBC.    16-152;    17-213;    87-456. 

N.  Y.  Supp.  3-37;  99-789;  111- 
102;   150-788. 

N.  Y.  Ann.  Cas.  4-66.  n. 
689. 

App.  Dlv.  28-851. 

Barb.  64-464. 

N.  Y.  Ann.  Caa.  4-66,  n. 
690. 

N.  Y.  Ann.  Caa.  4-66,  n. 
691. 

Abb.  (N.  S.)  15-206. 
693. 

N.  Y.  78-264. 

Law  Bull.  1-51. 
096. 

App.  Dlv.  28-851. 
697; 

N.    Y.   124-618;  148-177. 

Hun.  79-148. 

App.  Dlv.  1-590 ;  145-214. 

N.   Y.    Supp.   29-757. 

N.  Y,  Ann.  Caa.  2-350. 
703. 

App.   Dlv.  76-75. 

Week.  Dig.  28-184. 
704. 

App.   Dlv.  76-75. 
TOO. 

Hun.  79-139. 
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707- 

N.   Y.   184-680. 

Hun,  70-S49. 

App.     Diy.     114-441 ; 
168-85. 

Misc.   67-556. 

a.  Y.  Snpp.   158-866. 
708. 

N."  Y.  148-185. 

Hun.  82-856. 

App.     Dlv.     114-441;     1«7-57B, 
576. 

N.   Y.   Supp.   9«>-1127;   182-679. 

How.  68-80. 

Week.   Dig.    14-214;  18-4U. 
Snbd.  1. 

N.  Y.  110-118. 

Civ.  Proc.  18-146. 

Abb.  N.  C.  20-189. 
Snbd.  2. 

N.  Y.  180-487. 

Hun.  81-76;  42-424. 

App.  Div.  12-828. 
Sitbd.  8. 

N.  Y.  94-506. 

Hun,  89-88.  • 

Snbd.  4. 

Hun,  44-63. 

App.   Dly«  87^7:  149-584. 
709. 

N.  Y.  92-651;  106-822. 

Hun.  36-407. 

App.  Dlv.  2-558:  81-256;  78-478: 
>»O-380 ;      82-476 ;      iu8-318 ; 
114-122;  119-819;  133-912. 

Misc.  7-397;  16-152;  27-506;  43- 
329;  44-420;  45-646. 

N.  Y.  Supp.  78-288:  81-82;  9r« 
131 ;  99-789  ;   104-985. 

Civ.  Proc.  8-85. 

N.  Y^  Ann.  Caa.  1-404. 

App.  Div.  180-407. 
710. 

X.   Y.  Supp.  167-476l 
711. 

N.  Y.  65-189. 

Misc.  24-612. 

N.  Y.  Ann.  Caa.  6-ITBl 
712. 

Hun.  68-837.  848. 

Mlac.  27-506. 
718. 

N.  Y.  62-133;  81-849;  80-886: 
108-178. 

Hun.  27-3n;   29-94;  88-8881 

App.  Dlv.  41-207;  66-577:  68- 
17;  60-575;  72-474;  T4-145; 
121-816;  125-548;  182-850; 
150-833;  155-033;   178-643. 

Misc.  89-718. 

N.   Y.    Supp.   5-380:   82-8S2:  84- 

820;     36-287:    78-830:    TO-STO; 

77-574;       106-639;       117-<S8; 

120-461  ;    126-649;    185-419; 

139-643;   168-491. 
St.  Rep'r.  19-807. 
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N.  T.  94-342;  119-406. 

Hun,  23-411;  29-088;  68-C12;  85- 

450. 
App.   Dlv.   38-126;  72-474;  104- 

81;  189-71. 
Misc.  58-17. 
N.   Y.   Supp.  56-547;  102-925. 

St.  Rep'r.  52-593 :  167-245. 
Civ.   Proc.  4-127;  15-209. 
Daly.  11-118. 
Snbd.  2. 

K.  Y.  119-412. 

Hun,   51-655;  68-512;  91-226. 
Snbd.  3. 

N.   Y.   119-408. 
Hud,  9-79;  91-164. 
St.  Rep'r.  22-28. 
Tl*.  \ 

N.  Y.  57-161;  77-272. 
Hun,  78-244. 
App.  DlT.  11-64;  85-587;  66-676: 

'ne-675;       73-352;       120-321; 

124-543;    150-838. 
Misc.  17-419 ;  37-517 ;  53-17. 
N.  Y.  Supo.  55-146;  73-328;  75- 

973:    76-559,    818;    109-968; 

185-419. 
LaHfl.  1-806. 
716. 

N.    Y.   76-596;   218-808. 

Hun,  15-585. 

App.   Dlv.  51-6;  86-552;  92-176, 

178;   140-422:   165-924. 
N.    Y.    Supp.    88-780;    86-1043; 

126-868. 
N.  Y.  Super.  45-197. 
T16. 

App.  Div.  153-158  ;  178-643. 
Misc.  41-203. 
N.  Y.  Supp.  165-491. 
TIT. 

N.  Y.  Ann.  Cas.  4-884. 
T19. 

CiV.  Proc.  6-268. 
Abb.  N.  C.  8-237. 
Week.  Dig.  15-112. 

Tai. 

N.    Y.   88-291:   135-534;   141-88; 

167-425;  2OO-207 ;  207-360. 
Hun,  20-119;  22-138;  24-459;  27- 

388;   63-348;   73-608;   86-451. 
App.   Dlv.   24-414;   55-422;   llO- 

453  ;   111-583 ;  112-891 ;  143- 

768;  148-416;  162-756;  164- 

816. 
Misc.    10-158:    16-563:   24-286; 

53-841 ;    68-47 :    84-98 ;    91- 

506;  94-317. 
N.  Y.  Supp.  63-709;  96-985;  98- 

496;  100-734:  103-294  ;  114- 

1002  ;  128-847  ;  132-960  ;  145- 

400:    146-859;    148-56;    150- 

859;  157-318. 
St.    Rep>.    30-230;    85-724;    44- 

393:  51-44. 
Civ.  Proc.  9-60.  i 
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How.  N.  S.  2-248. 

Dem.  6-140. 

N.  Y.  Ann.  Cas.  6-88L 
Svbd.  8. 

MIbc.    68-696. 
Sobd.  5*  0 

App.  Div.   128-288. 
Snbd.  7. 

N.  Y.  120-440. 

App.   Dlv.  164-819. 

Dem.  6-51. 
Svbd.  9. 

Civ.   Proc.  11-188;  16-860. 
Snbd.  11. 

Hun,  21-511;  26-16& 

App.  Dlv.  10-288. 

Misc.  17-733. 

St.  Rep'r.  87-359. 
Bubd.  12. 

N.  Y.  77-512. 

Huu,     15-431;    21-511;    24-636; 
26-430. 

App.     Div.      10-289;      180-409; 
148-769;    148-416, 

St.    Rep'r.  83-927;   46-585. 

Civ.  Proc.  8-75. 

Abb.  N.  C.  16-142. 


141- 


110- 


82-831 ; 
145-400: 


N.    Y.    120-434;    135-522; 

76;  200-207;  2O7-860. 
Hun,  63-348;  86-451. 
App.   Div.  55-422;  84-397; 

453;   111-584;    164-818. 

Misc.  68-596;  84-98;  94-317; 
98-170 

N.     Y.     Supp.    33-929 
96-946;        98-496; 
163-390. 

N.  Y.  Ann.  Cas.  5-881. 
728. 

N.  Y.  83-92;  88-500;  89-22; 
107-645;  110-646;  120-434: 
121-546;  122-461;  135-222; 
137-471;  141-76;  144-216;  146- 
260;  155-75;  160-190;  166-280; 
167-421;  169-115;  183-438; 
187-262;  189-402;  190-388 : 
191-207;  197-322;  200-207 ; 
203-253;     207-360;     216-226. 

Hun,  27-18;  31-424;  36-233;  38- 
528;  40-216.  422,  1S23;  46-661; 
54-613;  62-304.  306;  63-348, 
402;  64-432;  65-60,  550:  66- 
197,  198:  74-376:  75-372;  77- 
568;  80-414:  81-146,  183;  82- 
364.  576;  84-44.  129;  85-35.  590: 
86-359.  451;  88-180;  90-42; 
92-429,    459,    503. 

App.  Dlv.  1-18:  2-611:  8-589:  10- 
326.  394;  18-323;  20-624:  21- 
433:  30-503:  31-306:  32-2.^1: 
88-582:  39-509:  40-300:  41- 
555:  44-307:  48-110:  49-a31: 
51-384:  53-90.  319.  418.  562: 
54-52.  98:  55-422;  58-294.  345; 
60-180,    191,    416.    512;    62-54, 
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437:  64-827.  550;  68-190.  877; 
60-296.  822.  444;  70-529;  71- 
482.  596:  72-520:  78-15^  244: 
74-74,  368.  535;  76-76.,  842,  367; 
78-488:  79-42.  60:  81-188.  603: 
8S-98.  241,  662;  88-129.  188. 
215:  84-468.  659:  85-85:  88- 
416;  81-465;  98-570;  94-417; 
96-84.  264.  624;  97-76,  135; 
100-228.  440;  108-98;  109- 
332.  613;  110-453;  111-583; 
112-15,  71:  118-91.  96,  757, 
768;  114-324;  116-483;  117- 
250:  118-83,  811;  119-849; 
122-886 ;  128-688 ;  124-115. 
117.  628;  127-71;  128-288; 
180-180:  138-810.  867:  135- 
706;  186-407,  691;  187-400; 
188-472 :  189-297,  501 ;  141- 
374;  142-78.  261,  337.  149- 
858 :  150-401 ;  151-926 :  153- 
411;  155-32.  460;  156-289; 
157-679  ;  168-19 ;  164-818 ; 
167-585,  586:  169-842:  171- 
97:  172-721.  722;  173-679; 
177-54;   180-841. 

Misc.  7-517.  &32;  8-260:  9-356; 
10-8,  666;  11-110,  176,  254, 
393:  12-352:  13-91.  95;  14-546; 
16-821;  18-581,  662;  19-498; 
22-249:  28-174;  24-526;  26- 
450;  28-242;  86-264;  81-453. 
698:  88-647,  686;  85-285;  86- 
495;  41-337;  45-407;  48-175; 
49-325  :  55-31  :  56-352  :  57- 
188;  61-383;  62-632;  68-47; 
67-288,  240;  68-596;  70-22 ; 
79-366;  88-375;  84-97;  98- 
361:  98-583:  94-317:  97-640; 
98-46.  417.  479 ;  99-075 ;  lOO- 
183,  265,  407. 

N.  T.  Siipp.  28-547;  80-641;  38- 
929:  34-81:  36-8.  987:  41-212: 
47-553:  48-649:  50-1025;  52- 
464.  613:  53-256:  56-78.  699; 
57-297.  592:  58-697.  1073:  60- 
648  :  62-660 ;  65-327  ;  64-483  ; 
65-676.  920.  1093:  66-257;  67- 
898:  6S-955.  1058.  1095.  1110; 
69-962.  1002.  1108:  70-65.  871: 
71-104:  72-162,  303;  78-1005; 
74-119..  189.  669.  671.  1021:  75- 
262.    856;    76-661.    808;    77-251. 


2Sn,  463:  89-350.  587:  91-788. 
839;  95-2.'S5.  426.  879;  96- 
244.   940:   98-53.    496,    801:   99- 

S49:    1O1-.30:    980:     l02-.^'^o. 

484,  1066;  1O.1-204,  667:  104- 
782,  898;  104J-839 ;  107-640; 
lOK-157.  921:  114-.'^08:  115- 
1089:  11  «-r»68.  5S.T:  118-15. 
RS-  110-749:  120-3.'?6:  121-71. 
718:  122-869:  124-189.  609; 
126-211  nr..?.  pr,7;  127-1062: 
138-447:    134-709.    893.    1098; 


146-228,  429;  141-8,  S51 ; 
144-167.  221;  145-400.  988; 
147-47,  68.  890 ;  148-48 ;  IBS- 
817;  165-356.  721,  950;  IBS- 
656,  860;  158-21.  262.  361.  4€ti 
160-168:  162-351:  163-121. 
390 ;  166-b';35  ;  167-1079  ;  168- 
345. 

St.    Rep'r.   87-369. 

Civ.  Proc.  14-126.  130.  288;  15- 
56.  62.  220.  320.  347;  lS-41, 
43.  46,  288,  296. 

N.  7.  Super.  67-297;  69-881. 

N.  T.  Ann.  Cat.  1-82,  40.  50,  68: 
2-53;  6-881;   7-88;  6-104;    16^ 
150. 
724. 

N.  T.  78-862.  487;  96-646;   IIS- 
826;    119-414;    196-434; 
309;  198-286;  200-207; 
258;  207-860;  816-108. 

Hon,  27-18;  42-167;  61-867; 
848;    66-404;    81-88;    8»-424 
91-172. 

App.  DlT.  14-227;  18-206.  S2S. 
21-483;  82-118:  88-607:  40. 
288;  48-282;  61-606;  76  868 
78-499:  79-561;  82-241;  83- 
183.  429;  88-886;  86-<S04 
102-688 ;  112-15,  441 ;  1 
793;  118-344;  122-451;  1 
212;  128-250:  132-210;  133- 
696;  188-769;  189-591;  14S- 
337  ;  148-484  ;  164-808 ;  164- 
818 ;  177-476. 

Misc.  6-32;  18-241;  14-646:  22- 
146;  24-214;  86-68:  81-463:  33- 
478 ;  45-10.  l.'Sa  :  51-591  :  66- 
31;  68-17;  83-376:  98-452; 
97-436 ;  98-46  ;  99-407.  506. 

N.  Y.  Supp.  18-690:  41-212:  47- 
553:  48-645:  52-a34:  62-71« 
808;  64-801;  78-460;  7»-680: 
81-394:  82-422:  85-883:  S6- 
810;  91-962:  90-024;  96-948: 
98-376  ;  100-196  ;  lOl  -72 ; 
103-505;  104-782:  109-116: 
116-161.  .'S81  ;  117-232 :  124- 
189;  196-067:  127-089;  141- 
929;  161-390:  162-351:  1<M- 
307.   370. 

Abb.  N.  C.  14-311:  29-404. 

N.   Y.   Super.   57-207;  69-121. 

How.  62-460. 

Week.  DU.  14-360;  15-106;  16. 
41:  17-3.'>4:  21-7. 

N.  Y.  Ann.  Cat.  1-64;  6-881;  •- 
81,  809. 

Connoly.  1-814. 
725. 

N.  Y.  190-484 ;  907-880. 

App.    niv.    164-818. 

Hun.  63-848. 

Civ.  Proc.  10-241.  846. 
726. 

N.  Y.  267-360. 

Misc.   26-649. 

N.    Y.    Supp.    97-1000. 


loao 


NOTES. 


N.  Y.  307-860% 

Add.  DIv.  13-96;  1S7-910 

247. 
Mi9C.   67-83. 
N.     Y.     Siipp. 

1028. 


188- 


107-1020 ;     122- 


N.  Y.  155-75;  207-360. 

Hon,  86-29. 

App.  DlY.  18-823:  26-462. 

Misc.  24-525:  25-446. 

N.   Y.  Supp.  56-712;  67-89& 

CiT.  Proa  8-94. 

How.  00-206. 


N.    Y.   2O7-360. 

Hun,  62-306:  68-447. 

App.  DtT.  83-188. 

Misc.   26-596:   97-470. 

N.   Y.  Supp.  56-767:  66-260:  82- 

499:   14<&-34S.   410;    163-196. 
Civ.  Proc.  10-846. 
730. 

N.    Y.   76-596;  2O7-360. 
Hun,  68-447. 

App.  Div.  83-183 ;  128-11. 
Misc.     6-439;     11-444;     26-596; 

97-470. 
N.  Y.  Supp.  32-221:  66-767;  64- 

333;    66-250;    82-499;    112. 

431;  167-318;  168-196. 
St.  Rep'r.  17-81. 
Civ.  Proc.  19-346. 
N.  Y.  Ann.  Gas.  2-29. 
731. 

N.    Y.    IIO-IOI;    119-661;    185- 

109;  210-272. 
Hun,  84-177. 
App.   Dlv.   28-490;  42-170;  102- 

65;    117-187;    186-79;    140- 

506. 
Misc.  9-46;  12-113;  18-688;  31- 

605 ;  62-268 ;  99-276. 
N.    Y.   Supp.   29-291:  83-94;  68- 

1049;  6-1-5,  55;   107-620;  119- 

821;    140-869;    164-28;    169- 

674. 
Civ.  Proc.  16-96. 
»N.  Y.  Ann.  Cas.  5-150. 
732. 
N.    Y.    100-248;    IIO-IOI;    119- 

561;  186-109. 
*     Hun,  84-177. 

App.  Div.  42-170 ;  102-65 ;  117- 

187:    186-79:    140-506:    153- 

768. 
Misc.    13-40:    28-198;    60-362; 

62-268:  87-315;  99-276. 
N.     Y.     Supp.    68-1049;     69-11; 

1 07-620 :      1 10-821 ;      149-949 ; 

164-28;  169-674. 
Week.   Dig.  8-415. 
N.  Y.  Ann.  Cas.  5-150;  9-139. 

733. 
N.  Y.  186-109. 
App.   Dlv.  42-170;  61-321;  102- 


66:    117-187;    186-79;    140- 

Ml8C.'9-46;  62-268:  99-279. 
N.    Y.    Supp.    68-1049;    64-979; 

107-620 ;     119-821 ;     164-28  : 

169-674. 
N.  Y.  Ann.  Cas.  5-160. 
784. 
N.  Y.  IIO-IOI;  186-109. 
App.  Dlv.  28-490;  42-170;  117- 

187;  136-79;  14O-606. 
Misc.  60-361 ;  99-276. 
N.    Y.    Supp.    58-1049;    98-682: 

107-620 :     119-821 ;     164-28  ; 

169-674. 
N.  Y.  Ann.  Cat.  6-160;  9-189. 
785. 

N.  Y.   185-100. 
App.   Dlv.   133-430. 
N.  Y.  Ann.  Caa.  6-160. 
736. 

N.  Y.  162-886. 
N.   Y.  Supp.   102-790. 
Abb.  N.  C.  9-209. 
787. 

N.'  Y.  162-886. 
788. 
N.  Y.  116-168;  121-644;  128-171; 

160-187. 
Hun,     66-406;     60-648;     68-164; 

77-692. 
App.    Dlv.    3-28:    9-390;    10-95, 

522;    19-582;    23-241;    26-140; 

42-64;  72-485  ;  101-344  ;  117- 

602;  144-278;  168-846. 
Misc.   7-527;  8-621;   16-124;   18- 

688:    22-660;    24-369;    28-448; 

80-86;  78-64. 
N.  Y.  Supp.  29-821;  36-815:  46- 

298;   48-779,    975:   49-609;   62- 

498;  68-932,  1132-61-868;  76- 

618;  92-250;  128-1014;  138- 

664;  164-418. 
Civ.    Proc.    12-126;    14-130;   21- 

127.  284,  829. 
Abb.  N.  C.  20-321. 
N.  Y.  Ann.  Caa.  5-148,  168. 
789. 

N.   Y.    160-187;  200-292. 
740. 

N.  Y.  78-686. 

Hun,  47-435. 

App.       Div.      82-350;      101-287: 
131-172. 

Misc.   6-206;   7-394;   24-870. 

N.    Y.     Supp.    29-821;    91-668 
116-263. 

Civ.  Proc.  15-126. 
743. 

N.   Y.   186-109;   213-189. 

App.    Div.    162-854. 

N.    Y.    Supp.    148-170. 
74t4A. 

N.    Y.   213-189. 

App.  Dlv.  163-753;  166-782. 

Misc.   77-590. 
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N.   T.  Supp.  188-715;  187-234; 
188-795;   141-740. 
T4S 

N.'  T.    185-109;    213-189. 

Hun,  88-416. 

App.  Dlv.  loe-613. 

Misc.  96-613. 

N.    Y.   Supp.  31-950;   162-75. 
746. 

N.   y.    185-100:   215-180. 

App.      Dlv.      87-123;      118-746; 
154-597;    161-435. 

N.  Y.   Supp.   146-801. 
747. 

N.   Y.   218-189. 

N.   Y.    Supp.   189-969. 

N.  Y.   185-109;  200-144. 

^p.  DW.  81-347  ;  106-613. 

N.Y.   185-109;  215-189. 
749* 

N.'  Y.   218-189. 

App.  Div.  81-347. 
760. 

N.   Y.   218-189. 

App.   Div.  87-123;  110-539. 

N.   Y.  Supp.  55-1180. 
751. 

N.    Y.    200-144;   218-189. 

Hun.  88-416. 

App.  Div.  81-346;  121-627  ;  158- 
820. 

Misc.  88-406. 

N.  Y.  Supp.  81-959;  81-242;  lOO- 
734;  146-1*23. 
752. 

N.    Y.   213-189. 
758. 

N.    Y.   218-189. 
754. 

N.    Y.   218-189. 

755. 

N.  Y.  111-850;  116-498;  156-186; 
171-488:    187-4. 

Hun.  65-565;  81-388;  82-306. 
App.   niv.  7-1G9;  19-307;  24-228: 

33-4o6:   36-81.    381:   41-4;   44- 

257;    62-257:    72-103:    78-5.''>8: 

88-586 ;     104-533  ;     141-465 ; 

144-375;    156-325. 
Misc.     14-303;     27-611;     29-323; 

50-408. 
N.   Y.  Siipp.  80-884;  55-401.  514; 

58-263;     60-522:     70-897;     76- 

194;   100-527;  126-551;  180- 

684. 
N.  Y.  Super.  55-539. 
N.    Y.    Ann.    Cas.    1-138;    2-211: 

4-375,  377;  9-63,  817. 
756. 

N.  Y.  133-13;  140-420;  157-166: 

171-488 ;     176-97 ;     178-236 ; 

183-385. 
Hun,   63-414:   74-268:   82-306. 
App.     Dlv.    18-203:    19-246:    24- 

228:  27-182:31-66:34-243:  41- 

398;   57-113;    58-248.    270.    438; 


62-257;  68-10:  77-842:  «1-1«: 
82-81,  102;  8^-7;  88-586:  »7- 
183;  112-637;  132-709;  137- 
264;  158-887;  156-325;  159- 
58;  161-902;  169-416:  172- 
27  ;  176-56  ;  180-194. 

Misc.  4-114:  14-.3a3:  17-328:  2ft- 
819;  29-323;  80-171;  4H-47S>: 
49-615;  56-450;  91-5361.  33S; 
98-400. 

N.  Y.  Supp.  31-337:  35-10.-7:  45- 
849;  60-676:  64-426:  58-67:  aOw 
522;  68-808;  69-218,  296:  7». 
74:  80-799:  81-.'SR7.  70S:  SS- 
193  ;  93-709 ;  95-613  :  96-<«7: 
101-340;  107-274:  117-.V.7: 
1 26-5.'i  1 :  1 36-684 :  1  SS-.-.a-: : 
138-53:);  144-408.  974;  145- 
628;  155-178:  157-953:  l«©- 
710;  161-186;   163-775:  167- 

St.   Rep'r.  60-171. 
N.  Y.  Super.  57-421;  59-478L 
N.  Y.  Ann.  Cas.  1-138;  9-812. 
757. 

N.   Y.  88-609;  90-461;   111-350; 

115-493;  186-214. 
Hun,  27-18;  64-498;  77-91;  81- 

388;  87-587. 
App.  Dlv.  11-48;  12-813;  17-227; 

19-306;    29-57,    333,    456;   86- 

381:    52-521;    57-485:   58-248: 

60-553;  62-257;  68-11;  77-338; 

81-161 ;       82-101 ;       98-2W ; 

104-633;    112-749;    128-412; 

141-465;    144-375;    156-325; 

161-622;  168-84. 
Misc.    14-115,    302,    428;    17-103: 

19-226  :  26-645  ;  27-611 ;  67- 

372;  72-168. 
N.   Y.   Supp.   18-553;  36-16w  4.«: 

45-641;    46-118;    51-&i2:    SS- 

401:     57-471:    58-263:    63-3aS: 

65-384;    67-1067:    68-116,   SdS. 

804;   68-1097;    70-897:   74-297: 

79-74;     80-799;    81-587;    9ft- 

420  :     93-1074  :     99-76 :     107- 

1110;        109-662  ;        1 26-551 : 

129-577  ;     131-46  ;     141-505 ; 

146-569;   153-866. 
St.    Itep'r.   71-24. 
Abb.  N.  C.  29-284.  465. 
N.  Y.  Super.  55-539:  58-120. 
N.  Y.  Ann.  Cas.  4-876;  9-53.  30i 

608,  n. 
758.  _ 

N.    Y.     77-480;    111-350:    180- 

313;    199-377. 
Hun,  23-1S8:  31-390:  51-423;  5«- 

259;  60-62:  81-194;   178-337. 
App.  Div.  SO-530:  40-25;  67-138: 

112-750;      122-540:      125-14S; 

132-57;    138-785:    166-325, 
MIsr.     14-302:     38-12:    60-408; 

58-6;  69-268;  76-48. 
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Sopp.  67-502;  74-655;  90- 
iml-911:    107-534;    llO- 


M.    Y.  So 

Te ;  

873;  116-317;  128-588; 

551;  184-92:  169-421. 
Olv.  Proc.  14-435. 
N.    T.  Super.  S6-589. 
N.   T.  Ann.  Cas.  9-80T,  n. 


N.  Y.  111-350. 

Hun,  66-62. 

^pp.      DlY.      20-525:       166-325: 

172-673. 
Misc.  14-302;  68-6. 
N.    Y.    Supp.    47-158;    102-911; 

126-551. 
^7.  Y.  Ann.  Cas.  O-307,  n. 


App.     Div.     109-323:     112-748; 

128-418  ;  149-245  ;  166-325. 
Misc.   14-303;  69-268. 
M.     Y.     Snpp.     86-1057;     96-643; 

99-76:    107-1110;    126-551. 
Civ.  Proc.  8-277. 
Abb.  N.  C.  22-284. 
19.   Y.  Ann.  Cas.  2-211;  9-80a 

Tei. 

N.    Y.   68-562:  69-450;  68-414. 

Hun;  4-48,  674. 

App.  DlT.  27-145;  29-57;  166- 

825. 
Misc.  27-612. 
N.   Y.  Snpp.  60-586;  61-852;  68- 

263:    126-551. 


N.     Y.    77-515;     108-274;    196- 

127. 
Hnn.  21-509:  66-665. 
App.    Dlv.    32-118;    86-381:    66- 

808:    64-416:    184-322;    187- 

782:    166-325:    161-522:    178- 

236. 
Misc.    6-51:    16-198:    27-57:    88- 

121;  46-477. 
N.  Y.  Supp.  66-401;  66-942:  72- 

232;    92-737;    119-41;    122- 

543:  126-551. 
How.  69-385. 

N.  Y.  Ann.  Cas.  8-884;  '9-819. 
764. 

V    Y    114-579 

Hnn.* 34-11:  ffiB-26] :  66-565. 

App.    Dly.    6-482:    44-257;    118- 

745  :    117-55  :    134-543  ;    144- 

689;  166-325. 
Misc.  16-198. 
N.    Y.    Snpp.    60-761 

1O7-1075:    119-610 
N.  Y.  Ann.  Cas.  4-56, 
766. 

N.   Y.   140-414. 

Hun.  73-201. 

App.    Dlv.    20-525:    36-382:    04- 

416:  104-533;  134-544;  137- 

782:   141-465;  166-325;  167- 

544 
Misc.  89-276. 
N.  Y.  Supp.  47-158 ;  72-232 ;  93- 


:  99-203; 
;  126-551. 
n.;  9-819. 


1074  ;  119-610 ;  122-548 ;  141- 

505;  168-458. 
Dem.  8-286. 
766. 

N.  Y.  140-420. 

Hun,    78-546. 

App.    Dlv.    112-808;    141-46S; 

166-825. 
N.  Y.   Supp.  99-432. 
N.  Y.  Ann.  Cas.  9-300. 
767. 

N.  Y.  79-175;  168-110. 

Hun,  88-514. 

App.    Dlv.    2-418;   61-509;    lOl- 

467;     118-8:      120-307;     134- 

61;  161-623;   180-158. 
Misc.    83-491;    64-650;    63-89; 

72-166;   76-210;  92-404. 
N.    Y.    Supp.    18-501,    502;    92- 

149;    106-9;     118-707;    127^ 

1000;  129-778  ;  106-107  ;  166- 

1093;   167-624. 
768. 

N.'  Y.  96-32;   136-76;  218-68. 
Hun,  12-130;  18-125:  63-514. 
App.    Dlv.    2-418;    27-614;    69- 

37;   148-302;   149-3,  53,  444; 

161-122:      162-938:      164-064. 

171-84.    957;    1 76-574 ;    180- 

158. 
Misc.   78-402;    76-427;    88-297; 

93-«0;    96-717:    99-301,    364; 

1OO-407;  101-591. 
N.  Y.  Snpp,  18-501.  502:  60-776: 

69-170  ;     183-281 ;     168-168  ; 

149-101;    160-664,   790;  161- 

273:    166-631;    157-117:    168- 

08  ;    169-427  ;    l<i3-623  :    164- 

783;   167-624,   1079;   168-407. 
Abb.  N.  C.  29-178. 
769. 
Hun,    26-354,    376;    28-294;    44- 

45. 
App.    Dlv.    48-412:    69-393:    66- 

249;  91-272;   106-387;  110-921. 
Misc.   80-274;   88-121;    60-854 ; 

70-569. 
N.  Y.  Supp.  64-722:  62-305;  69- 

843  ;     72-578  ;     77-101 ; 

815;   128-138. 
Civ.  Proc.  6-90;  14-71. 
Abb.  N.  C.  18-204. 
How.  67-380. 
770. 

N.  Y.  136-76. 

Hun.  21-431:  86-542;  68-514. 
App.  Dlv.  76-144. 
Misc.   66-376. 
N.   Y.    Supp.   78-942. 
Abb.  N.  C.  29-178. 
How.   66-287. 
Daly.  9-44. 
771. 

Misc.  40-93;  68-870;  70-510. 
How.  10-458. 
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972. 

N.  Y.  150-877.  587;  1T7-236. 

Hun.  81-20;  48-46. 

App.    Dly.    48-412;    68-555;   88- 

168;  108-119;  144-148;  1S7- 

76;    ie6-'222. 
Misc.     10-T33;     lS-413;     20-206; 

84-406:    87-745;    50-331;    02- 

592;  68-33. 

N.  Y.  Supp.  45-782;  60-646;  74- 
241;  76-476;  08-805;  110-82S; 
128-846;   141-730;  166-448. 

Civ.  Proc.  21-16. 

N.  Y.  Super.  62-68. 

Law  Bull.  5-88. 

N.  Y.  Ann.  Ca8.  8-15. 
775. 

N.  Y.  150-587;  158-28. 

Hun.  ^7-21:  81-848. 

App.  DiT.  140-824. 

Misc.  14-182;  23-565. 

N.  Y.  Supp.  52-756. 
776. 

N.  Y.  47-870:  75-500. 

Civ.  Proc.  6-178. 

Week.  Dig.  0-1S8. 
777. 

How.  57-481. 
770. 

N.'  Y.  142-212. 

Hun.  26-518;  88-880;  56-875;  57- 
468. 

App.  Dlv.  17-227;  18-400:  21- 
467;  40-103;  67-125:  74-278; 
75-239;  76-74.  287.  484;  70-120; 
81-147:  84-404.  620:  87-103; 
01-540;  03-151,  325;  101- 
182;  1O5-30O,  496;  107-527; 
100-133;  112-77;  118-756; 
122-616;  123-274;  124-131; 
125-874;  128-761;  184-576; 
138-538.  714;  130-728 ;  143- 
613;  163-296;  162-590;  160- 
919;   180-158. 

Misc.  16-514:  23-78:  25-90,  310; 
30-533,  628:  31-170,  471;  32- 
389;  83-120:  34-347;  43-20; 
46-57  ;  60-618  ;  62-9  ;  56-648  ; 
50-155.  515:  61-341;  64-642: 
66-164;  60-385:  81-416;  84- 
33:  03-386;  08-304. 

N.  Y.  Snpp.  30-859:  46-782:  47- 
649:  51-833:  64-566.  666:  62- 
713.  784:  63-967:  66-721:  60- 
816;  77-610:  78-2.  687.  669.  778; 
70-708:  80-689:  82-679.  996; 
84-111,  180.  1011:  86-192:  8«- 
1022:  87-402.  519,  891:  00-824: 
01-876;  03-959:  04-177:  06- 
1027:  08-62.  200:  00-331: 
107-497,  806,  049;  110-264. 
934:  ll.'«-2S9:  117-1000:  110- 
131.  620;  121-1114:  122-215; 
123-762:  124-401:  126-624: 
128-467:  137-1071;  143-.331. 
757;     146-397,     984:     163-982:, 


158-130,  620;   168-267;  160- 

609 
Civ.    Proc.   10-168:  21-221. 
Abb.   N.   C.  81-482. 
N.  Y.  Super.  57-222, 
How.  57-481. 
Dem.  2-486. 
Daly.  10-71. 
Week.   Dig.  88-43. 
N.  Y.  Ann.  Caa.  6-386;  7-S8B.  lA 
780. 
N.  Y.  188-566. 

Hon.  40-288;   74-192:  82-355. 
App.    Dlv.    40-380;    85-288;  02- 

184;  180-874:  148-420;  164. 

586. 
MiBC.  12-88:  20-207;  84-258:  87- 

129,  606 ;  3O-580  ;  72-158. 
N.   Y.   Supp.   88-176;  60-76:  63- 

246:     60-215;     74-400:    76-lW 

80-688;  88-807;  87-816;  12i- 

614;   18O-190;   140-956. 
St.  Rep*r.  66-555. 
Civ.  Proc.  14-340. 
N.  Y.  Ann.  Gas.  1-118.  119;  0-4a& 
781. 

N.  Y.  177-286. 
App.  DiT.  88-275 :  157-76w 
Bflsc.    14-182:   64-455. 
N.  Y.  Snpp.  85-882;  85-7L 
Civ.  Proc.  14-1. 
Abb.  N.  C.  11-288. 
782. 

Misc.  64-455:  101-2. 
Civ.  Proc.  14-1. 
783. 
App.  Dlv.  3-821;  120-666;  147- 

589;   164-308;   161-954. 
Misc.    14-303:   16-563;  64-455. 
N.  Y.  Snpp.  106-474;  182-697. 
St.  Rep'r.  14-8. 
Civ.  Proc.  6-188. 
Abb.  N.  C.  14-511. 
N.  Y.  Ann.  Caa.  2-215. 
How.  62-460;  66-302. 
784. 

N.  Y.  07-610;  2OO-208. 

Hun,  27-384:  80-257. 

App.  Dlv.  1O-280 ;  14-232 ;  144- 
215. 

Misc.    6-514:    11-125;    12-403; 
58-176:   64-455. 

N.   Y.  Snpp.  81-1006:  128-775: 
144-741. 

Civ.  Proc.  14-290. 

N.  Y.  Ann.  Caa.  7-125. 
785. 

Misc.  64-455. 
786. 

N.  Y.  86-278. 

Misc.    26-842:    64-455;   77-565. 

N.  Y.  Snpp.  141-114. 
787. 

Civ.   Proc.  10-165. 

Misc.   53-428;  04-456. 
788. 

.'  1.  Dlv.  84-28;  110-898;  16»- 
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App.   DiT.   2»-«73;  48-601. 
N.  Y.  Supp.  28-69. 


App.  DlT.  48-001. 

1^.  Y.  Ann.  Cas.  4-2S8. 

N.  T.  88-^527;  186-646. 
HTin,  12-571;  17-113;  26-401. 
App.    DlT.    48-601:    60-161:    71- 
^;    74-306;    96-165;    08-102. 
Ill;  110-486:  126-397. 
MI8C   16-552;  38-12,   13.   44,  45; 
44-45,  316;  64-85;  60-409;  68- 
870:   66-2S0;   77-148. 
N.  Y.  Supp.  66-962:  76-696,  698, 
901,  906;  81-392;  07-602;  100- 
770;  102-704;  104-496;  106- 
200;  107-588:  116-574;  122- 
998;    186-1075. 
N.  Y.  Aan.  Cas.  8-486. 
Subd.  I. 

N    Y    02-647 

App.*  Div.   7*4-308;   183-140. 
Misc.   12-147;  24-407;  66-128. 
N.  Y.  Supp.  1O8-1025. 
N.  Y.  Ann.  Cas.  6-413. 
Snbd.  2. 

App.  DiT.  46-575;  74-806. 

Misc.   24-407;  63-62. 

N.     Y.    Supp.     61-403;    77-611; 

116-1103. 
N.  Y.  Ann.  Cas.  6-418. 
8iil»d.  4« 

N.   Y.   161-267,   647. 
Siil>d.  6. 

N.  Y.  84-642;  161-668;  174-265. 
App.     DiT.     6-131:     16-214;     80- 
544;    64-194.    510:    67-12:    74- 
306;     06-165;     111-159;     112- 
829:  117-475. 
Misc.    23-258,    504:    24-407;    20- 
105.  422  ;  83-388  ;  38-13  ;  66- 
606. 
N.  Y.  Supp.  44-620;  61-169:  68- 
268;    60-196;    66-603;    67-587; 
78-482;  80-199,  715,  845;  08- 
351  ;  100-679  ;  112-457. 
N.  Y.  Ann.  Cas.  6-418. 
Subd.  6. 

N.   Y.  02-646. 
8itbd.  7. 
N.  Y.  01-239:  161-669. 
App.    DiT.   160-669. 
N.   Y.   Supp.   186-760. 
Subd.  8. 

N.  Y.  113-618. 
Hnn,  10-128;  26-584. 
App.  DiT.  68-320;  08-146. 
Misc.  36-381. 

N.    Y.    Supp.    71-1025;   00-734. 
Abb.  N.  C.  18-473. 
How.  67-511. 
8«bd.  lO. 

N,   Y.   136-634. 

App.    DIv.    10-227:    28-303;    20- 
872;  67-12:   160-669. 


N.  Y.  Supp.  60-1002;  61-548;  64- 
606;   nU482;    116-726;    186- 
760. 
ClT.  Proc.  4-208:  6-67;  13-167. 
How.  66-476. 
Subd.  11. 
App.    DlT.   61-^7»:   Tl-661:    74- 


^%: 


Misc.  88-12. 
N.  Y.  Supp.  76-976. 
Svbd.  12. 

N.   Y.  160-870. 
Svbd.  18. 
App.   DlT.   111-182. 
insc.  62-10. 
792. 

a'pp.    DiT.  48-601;   186-689. 
N.  Y.  Supp.  81-883. 
703. 

.    DlT.    27-161;    20-378;    30- 
13;    46-76;   48-187,   601;   60- 

161;   71-255,   851;   74-308;   08- 

102,    109,   145.   620;    107-249; 

117-476;    120-898;    160-669; 

167-126,   127. 
Misc.    12-147;    28-253,    504;    24- 

108;  29-425:  33-388:  66-123, 

336,    606;    66-230;    77-143. 
N.  Y.  Supp.  32-1073;  60-622;  61- 

169,    542;   62-616:    63-297:   56- 

656;   61-257,   300,   942:   <I2-S1.'>: 

63-724;    67-587:    71-1095:    76- 

823.   976;    102-704:    1 00-200: 

107-588:    116-725;    122-998; 

136-1079;   162-833. 
N.  Y.  Ann.  Cas.  6-18;  8-485. 
706 
N.'  Y.  201-407. 
App.  Dlv.  52-231:  71-31;  77-16: 

136-452.   811;    1 74-^91. 
Misc.    46-502;    66-334;    70-88; 

03-404:    102-r>44. 
N.  Y.   Supp.   106-766;   12O-980; 

130-337;   167-143. 
797. 

N."  Y.  76-168;  201-407. 

Hun,  68-133. 

App.     Div.    67-219:    77^16;    00- 

534;   136-811;    174-391. 
Misc.    46-502  ;    62-92  ;    66-334  ; 

68-494;    70-88;    80-439;    08- 

404 
N.    Y.*  Supp.    01-178.    1003:    101- 

761 ;        106-766 ;        111-1085  ; 

130-337;  167-148. 
St.   Rep'r.  40-477. 
Abb.  N.  C.  13-354. 
Dem.  2-579. 
Snbd.  1. 

Hun.  63-604. 
App.  DiT.  62-231. 
N.   Y.   Supp.   18-327,  879. 
St.  Rep'r.  7-767:  44-473. 
Abb.  N.  C.  2-311. 
How.  26-422. 
How.   N.   S.  2-525. 
Svbd.  2. 
St.  Rep'r.  12-665. 
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Siibd.  3. 

N.   Y.   196-695:    104-892. 

App.  DlY.  101-262. 

Misc.  16-631;  16-565. 

St.    Rep'r.    88-819;    86-920;    61- 

122. 
Civ.  Proc.  18-284;  18-258. 
Abb.   N.   C.  21-214. 
N.  Y.  Super.  86-294. 
708. 

N.  Y.  201-407. 

Hun.  60-244. 

App.  Div.  68-281;  77-16;  78-490; 

03-308:     112-122,     129;     116- 

406;  186-818:  147-219;  168- 

493;  174-391. 
Misc.   29-425  ;    41-558  ;  63-269  ; 

68-496;  102-641. 
N.   Y.   Snpp.  61-942;   74-55;  79- 

680;  86-114:  87-852;  98-136; 

101-769;      103-T7;      111-1085; 

119-477;  lSlti041:  188-537; 

169-235. 
Civ.  Proc.  19-40. 
799. 

N.'  Y.  2O1-407. 

Hun.  20-182. 

App,   Div.   2-19;  49-407 ; 62-231 ; 

77-16 ;      186-818  ;      146-249  ; 

164-587:    174-391. 
Misc.  68-496. 
N.   Y.   Supp.   68-881;  111-1085: 

180-914. 
Civ.   Proc.   19-87. 
800. 

N.  Y.  201-407. 

App.       Div.       77-16;       186-813; 

174-391. 
Misc.  68-496. 
N.  Y.  Supp.  111-1085. 
801. 

N.  Y.  201-407. 

App.  Div.   77-16:  136-811;  174- 

391: 
N.     Y.     Supp.     111-1065:     161- 

780. 
802. 

N.  Y.  201-407. 

HnQ.  80-452. 

App.  Div.  77-16;  121-759;  186- 

802:    174-391. 
Misc.  68-496 ;  79-88. 
X.     Y.    Supp.    79-268;    106-532; 

111-1085;    180-914;    189-837. 
80.1. 

N.  Y.  78-509. 

Hun.  26-589;  41-608;  48-95;  87- 

304. 

App.  Div.  29-284:  36-428;  48- 
335:  49-407;  66-167:  66-203: 
67-68;  76-.580;  79-102.  617: 
«<O-40;  96-543;  98-149;  120- 
747;  124-36:  126-814:  12«- 
919;  183-421;  134-485;  137- 
752:  l.V»-422.  425:  139-726; 
140-528'  146-249.  436;  149- 
493;    162-163;    160-14 ;    161- 

1 


737;    162-612:    166-220:   ITl- 
957;   172-653;  177-486. 

Misc.  10-233:  lS-66.  169;  28MH 
603;  88-573,  727;  41-ft36;  16. 
451  ;  64-66,  680;  66-326:  67- 
364,  365:  68-384,  496;  64- 
454;  66-157;  70-26;  73-JO, 
84-263;  90-43  ;  92-293;  101. 
443. 

N.  Y.  Supp.  64-810;  68-381:  68> 
1063;  72-488.  831;  78-118:  T8- 
696;  80-277;  84-1066:  90-74»; 
99-512;    1O4-508.    847;    lOS- 
482;    108-371;    109HS60.  662: 
111-6.      172;      112-830;     IIT- 
643;    119-305:    121-226;   1»- 
626;    126-462:    130-827:   184- 
1090 :       186-657  *      140-1014 
141-860 ;     148-7i!6 ;     146-31 
146-1024;    161-139;   162-740 
166-528:    167-491;    164-529 
167-56. 

Civ.   Proc.  14-314. 

Abb.  N.  C.  81-194. 

N.   Y.  Super.  64-444. 

^''9-274  ^"°*    ^"'    »-M«:   MB5; 
804. 

App.^  Div.    36-428;    48-SS5;  «•- 

203:  76-680:  79-102;  96-543; 

lM-919;    184-436;    146-24J 

161-737;   171-967. 
Misc     12-68;    28-494.    603:  41- 

436;  60-451;   64-580;  66-327. 

68.a«4,    496;    64-454:    «6-157. 
^vL  ^^SP'  **-810:  73-118:  T8- 

596:    90-749;    ltM-847;  1«»- 

482:    10«-3n:    112-830:    111- 

25?  •  «-^^**-«26 ;       140-1014 ; 
141-860, 
806. 

Hun,  20-517.  535;  88-S26l 
^^J^  ^^A  '•S-835:  82-815:  65- 
167;  76-580:  79-102;  85-57«: 
96-543:  99-298;  128-919;  184- 
437;  146-249:  161-737:  ITl- 
9*^7 

Mlsc'  41-436;  60-451:  58-384. 
496*    64—454 

N.  Y.'Suop.  71-800;  72-488;  78- 
596;  88-428;  90-749,  900:  90- 
912:  1O7-660:  108-371:  H*- 
880;    144>-1014;    141-860. 

N.  Y.  Super.  66-268. 

N.  Y.  Ann.  Cas.  2-186. 
806. 

N.   Y.  94-541. 

Hun.  62-530;  86-44. 

App.  Div.  48-335;  76-580;  7»- 
102;  96-543;  128-919;  146- 
249;   161-737:    171-957. 

Misc.  41-436;  68-384.  496;  •«- 
4.14. 

N.  Y.  Rnop.  6-704:  78-,n9«:  90- 
740:  10H-.^71:  112-830:  1»- 
626;  140-1014;  141-860. 

St.   Rep'r.   11-269. 

N.  Y.  Ann.  Cas.  2-129. 
036 
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Hun,  20-587. 

St.   Rep'r.  16-733;  18-880. 


App.  Dlr.  48-339;  76-580;  7d- 
102;  95-543;  128-919;  146- 
249;   161-737:    171-957. 

Misc.    41-436;    S8-384,    496;    64- 
454. 

n!  Y.  Supp.  78-596;  90-749 ; 
108-371;  112-880;  122-626; 
140-1014;   141-860. 

Civ.   Proc.   10-178. 
808. 

Hud.   20-182. 

App.  DIv.  48-835;  76-580;  70- 
102;  l>5-r»43:  128-919;  130- 
46»;  146-249;  161-737;  171- 
957. 

Misc.  41-436;  68-384,  496;  64- 
454. 

N.  Y.  Supp.  66-851.  924:  78-596: 
00-749:  108-371:  112-830; 
114-986;  122-626;  140-1014; 
141-860. 

Abb.   N.  C.  8-486. 


App.  DIv.  48-335;  76-580;  70- 
102:  86-543:  98-149;  124-36; 
128-919;  187-752;  147-249; 
161-737:    171-957. 

Misc.  12-68  :  28-603  :  83-573  ; 
41-  436  ;  68-;?84.  496  ;  64-454  ; 
84-264;   92-293. 

N.  Y.  Supp.  78-596:  84-1006: 
90-479:  108-371:  111-5;  112- 
830 ;  122-626  :  14O-1014  ;  141- 
860;  146-1024;  166-528;  167- 
491. 

Abb.  N.  C.  1-350. 

N.    Y.   Ann.   Cas.   6-266. 
81 0. 

Abb.  N.  C.  8-239. 
811. 

N.   Y.  162-250 

A^5^'  DIv.    28^267;    48-630;    67- 


Misc.  17-93;  68-629. 
N.  Y.  Supp.  61-68;  78-289. 
Civ.    Proc.    14-807. 
How.   67-273. 
812* 

N.  Y.  162-246. 

Hun.  68-445. 

App.    DIv.    48-580;    61-492;    78- 

428;    86-568;    117-859;    144- 

511;    171-207,    210. 
Misc.   6-305;   13-16:   33-331:   60- 

147 :  61-542  ;  66-315  ;  67-170 ; 

73-278. 
N.  Y.   Supp.  60-198:  76-629:  8^- 

993;    88-217;    116-860;    128- 

228;   180-865;  15O-800;   166- 

987.   988:  168-944. 
N.  Y.   Super.  68-168. 
.  N.  Y.  Ann.  Cas.  2-29;  4-66,  n. 


81 3« 

App.    Div.    76-578:    116-674. 

N.  Y.  Supp.  78-846. 

Dem.  8-56. 
814. 

N.  Y.  100-219. 

App.      DIv.      46-134;      118-668; 

120-450. 
Misc.     16-169;     17-359;     18-615; 

46-602  ;       48-223  ;       78-869  ; 

88-630. 
N.    Y.    Supp.   38-94^   44-422;  60- 

1047;     <l6-684:    81-33;     108- 

678  ;        104-1082  ;       140-429 ; 

161-155. 
816. 
N.  Y.  Supp.  188-1087. 
App.    DLv.    166-96. 
N.  Y.  Super.  47-387. 

Abb.  N.  C.  16-419. 
817. 

N.  Y.  80-312. 

Hun,   70-48;   87-284. 

App.  DIv.  1-558;  6-264;  124- 
556;  128-263;  188-742;  146- 
188;  168-268. 

Misc.  18-595;  20-508;  86-78. 
133 ;  68-351 ;  102-355. 

N.  Y.  Supp.  88-836;  44-318;  46- 
666;  47-712:  108-973;  111- 
10;  112-773:  118-215;  187- 
1084;   148-729;   168-923. 

Abb.   N.  C.  6-69. 

N.   Y.  Aun.  Cas.  4-200. 
818. 

App.  DIv.  1-558;  124-556;  188- 


Misc.   18-598;  86-133;  68-811. 
N.    Y.    Supp.    112-773;    118-215. 
Civ.  Proc.   16-434. 
N.  Y.  Ann.  Cas,  4-20S. 

Misc.    18-598. 


N.  Y.  Supp.  164-1007. 

Abb.  (N.  S.' 

820. 


Abb.  (N.  S.)  12-58.  n. 


NY.  107-118;  117-297;  204- 
283,  288. 

Hun,  62-95;  66-92:  64-425;  76- 
43;  86-391;  88-884. 

App.  Div.  10-234:  12-80:  18-610; 
26-142:  27-453;  29-173:  38- 
562:  4O-r.00;  41-.')31;  42-156: 
61-543;  61-296;  68-286;  72- 
5;  76-444;  78-27.  544:  81-204: 
86-317;  86-394;  102-249: 
104-91:  106-459;  124-.Sr,J: 
126-547  ;  132-515  ;  138-887  ; 
144-419 :  146-614 ;  148-765, 
809  ;  148-608  ;  163-751 ;  167- 
286;  168-.^.-»7;  162-599,  606; 
166-865;    170-888. 

Ml-n.  l2-.'>2:  24-6:  27-543:  28- 
43  :  31-179  :  4.S-370  :  46-28,  42, 
346  ;  46-556  :  58-r.53  ;  68-409  ; 
72-00.  .178:  78-362;  92-440; 
100-182. 
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N.  Y.  Supp.  SS-397:  46-295;  47- 
448;  40-201,  512;  60-853;  Bl- 
814;  62-189;  ff  4-862;  S8-125, 
Tir>;  5»-814;  68-964;  70-474; 
74-749;  76-98;  78-320 ; H2-541 ; 
87-480;  00-448,  814,  896;  92- 
963:  03-304;  94-277,  397; 
100-490,  1058;  112-360:  117- 
1077;  121-354:  128-692:  129- 
2r.7.  1059:  131-376;  132-320; 
133-731.  1065  ;  184-675  ;  142- 
195;  143'-814;  147-962,  998; 
1S0.472;   162-54.  160-442; 

162-271. 

Clr.  Proc.  14-269:  16-816. 

N.  Y.  Ann.  Cas.  2-221,  226. 
820a. 

N.  Y.  204-288;  217-98. 

App.  Dlv.  189-594;  146-605, 
614;  168-750;  162-599,605; 
168-980. 

Misc.  72-376. 

N.  Y.   Supp.  180-308;   181-125; 
138-691;    147-962.    998;    160- 
1051. 
821. 

App.  Dlv.  179-275. 

Misc.  61-229. 
B22. 

N.'  Y.  87-272. 

Hun.  28-74;  78-181. 

App.  DiT.  21-417;  42-23;  80-145; 
92-250.  252 ;  106-591 ;  112- 
182;  121-401,  612:  124-372; 
128-278  ;  187-61 ;  188-276 ; 
149-861;  164-348;  166-804; 
^  163-922. 

Misc.  12-207:  26-670;  61-229. 
589  ;  62-647  ;  66-887  ;  74-407  ; 
83-587;   88-551. 

N.  Y.  Supp.  47-562:  67-471;  68- 
663:  80-510:  87-37:  04-812; 
08-46;  101-95:  106-98,  335: 
107-216.  722;  108-667;  122- 
37:  123-794:  132-395;  184- 
823;    189-320;    161-68. 

Civ.  Proc.  21-340. 

N.  Y.  Ann.  Cas.  1-324. 

Week.    Dig.    6-589;    16-374. 

*N.'  Y.  66-192  ;  96-252  ;  262-592. 

Hun.   BU-391:    76-587. 

Misc.   93-427. 

N.  Y.  Ann.  Cas.  6-259.  275. 
K24. 

N.*  Y.  Snpp.  166-999. 

App.  Dlv.  34-162;  142-78. 

Misc.  62-479. 

Week.   Dig.  10-364. 
S26. 

App,  Div.  34-162. 

Misc.   1O-420:   20-693;  66-19. 

N.  Y.  Supp.  46-675. 
•  N.    Y.    Super.   60-66. 

N.  Y.  Ann.  Cns.   1-401. 

Week.  Dig.  18-563. 


Barb.  19-166. 
827* 

N.'  Y.  186-509;  140-2S1;  141-Tl 

Hun,  88-827.  ^^ 

App.  Dlv.  11-602 ;  68-855 :  167- 
500;   112-707;   176-202. 

Misc.  12-44;  16-619;  26-«2: 
640;  96-276. 

N.   Y.   Supp.   66-442;    T4-«: 
777;    120-913;    180-458;    1«1- 
1026. 

Abb.   N.  C.  29-277. 

N.  Y.  Ann.  Cas.  2-136. 
828. 

N.   Y.  182-54a 

Hun.  28-414;  76-50. 

App.      Dlv.      166-411:      167-138: 
176-323 

N.   Y.  'Supp.  162-447. 

Abb.  N.  C.  81-152. 

How.  67-346. 

N.  Y.  Ann.  Cas.  10-806^ 
829 

N.'  Y.  81-167;  86-6SS:  8»-«8; 
88-447;  90-549;  91-657:  96- 
816,  517;  98-206;  10O-M7:  102- 
94;  104-506;  lOS-332;  llO-U 
513,  562,  671:  111-239;  118- 
62.  152,  288,  243.  391«  575;  114- 
288;  116-12;  117-91,  500.  600; 
118-46;  120-636;  121-575; 
124-487,  506,  651:  126-756; 
126-298.  552;  182-549:  140- 
281;  141-76.  225,  389:  142-140: 
148-190;  146-13;  149-88;  168- 
124,  294.  843;  161-84;  169-49D; 
170-412.  554:  174-39,  106:  17J- 
375:  1^<»-116.  261;  186-375; 
187-491;  188-421:  196-822; 
206-3M;  206-471:  218-68; 
219-411 ;  222-19. 

Hun.  14-531;  16-79;  17-160;  1»- 
85;  22-414;  24-82.  327;  SMI-SSS: 
28-423.    435:    29-498.   60S:   80- 
555:  81-46.  417;  84-94;  87-886: 
40-223:  41-437;  42-159;  44-14Z 
346.   560,   597;   46-289;   61-224; 
68-591:    64-168;    66-891:    68- 
251;  60-237;   61-250.  812:  62- 
207;  68-185,   477;   64-573L  «B 
66-222;  69-48;  70-34;  74-278 
77-108;     78-49,     418:     79-129 
82-17,    263.    345.    403:    84-202 
86-5.'>.  4«fl:  88-92.  211.  485:  90- 
7^72.  128,   131,  603;  91-168; 
92-274,  384.  450. 

App.  Dlv.  4-132:  6-1T9.  45R.  563: 
6-445,  TiSe:  8-612:  18-493:  14- 
201;  16-215:  16-547.  548.  17- 
268.  272;  18-491:  19-354.  458: 
21-232.  366:  22-622:  28-152: 
24-447:  28-243.  378:  29-41.  220: 
30-132:  81-3.'>2.  626:  82-l«21 
634:  86-AV  1«9:  86-546:  «7- 
.'>90:  3.«l-142.  432:  41 -TW:  4%- 
llfl:  4R.176.  .V)f>-  46..M!S!  47- 
145:  48-867:  60-120:  61-72;  68- 
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12,  IIS:  54-617:  6B-820.  407, 
641;  56-96,  566;  57-54;  68- 
584;  59-156,  288,  522:  61-163. 
206:  68-151;  66-502;  67-425. 
563;  68-293;  69-286.  881.  459; 
T1.-508;  72-224,  278;  74-444; 
75-339;  76-447.  597;  77-622; 
7S-312:  82-612;  85-6.  868,  481. 
587:  86-385:  87-18:  90-20:  91- 
286;  94-10;  95-303;  97-430; 
S6-371,  4ia  471.  486,  492;  99- 
83,  871;  loa-8,  368;  101-562; 
103-592:  104-183,  334;  105- 
316;  108-136:  110-915;  111- 
77.  5<tt.  916;  112-379,  470,  475, 
780,  781;  114-412,  768;  115- 
764  ;  116-185  ;  117-186.  498: 
120-186;  121-333;  124-88; 
125-310,  854;  126-56,  668, 
609,  946;  127-606,  612;  129- 
818;  131-402,  424,  428;  138- 
437;  185-791;  186-618,  593; 
18T-471,  478,  612;  188-637, 
609;  140-116,  640;  142-107; 
148-690,  823,  844  ;  147-7,  413, 
654;  148-279,  774;  148-261; 
161-21.  850;  152-819.  804; 
164-859;  155-299,  309,  842; 
166-890;  157-137,  709;  158- 
195,  339,  849;  160-865;  168- 
87.  646:  166-893;  167-671. 
823:  168-53;  171-170;  178- 
740,  S60;  175-478;  176-565, 
746;  177-173;  178-312,  449, 
818 ;  179-845  ;  180-78,  396. 

Misc.  6-88;  7-673;  8-82;  9-673; 
10-185;  11-450}  12-250;  18- 
487,  597;  15-290;  19-885;  22- 
749;  27-186:  28-263:  29-72;  81- 
667;  88-327:  84-446.  597;  85- 
880,  681;  88-66;  89-739;  40- 
153,  260;  42-50.  448.  597;  45- 
149;  47-87,  578;  48-344,  640; 
49-37;  50-217,  289;  54-176; 
60-505  ;  62-602  ;  71-120.  642  ; 
78-185,  496;  74-38;  75-132; 
76-673:  77-507;  78-422;  79- 
68,  228,  578;  82-836,  455; 
84-310;  85-12;  87-187,  899; 
90-243.  381,  539:  91-185,  388; 
95-136,  14^,  14>5:  99-183; 
101-529 

K.  Y.  Supp.  18-480:  28-222,  296; 
29-169.  526;  81-11,  190.  252. 
311:  82-538,  671;  88-138,  477; 
84-45,  628.  iB67.  830,  870;  85- 
496,  645:  36-284.  962,  967.  983: 
44-205.  988;  45-563,  1096:  47- 
623.  666,  922;  48-871,  895,  908; 
49-174,  808;  51-234.  880.  478*: 
52-362.  461,  756,  1081;  54-488, 
781;  55-796;  56-551.  561;  57- 
668;  58-933;  60-87.  563;  61- 
744;  62-48.  109.  120;  63-274. 
387:  64-,'M)l:  66-95.  928.  968; 
67-430.  481.  1029:  69-9.  125. 
2R5,  407:  70-420.  546:  71-3,^'5. 
1C26.  1062;  72-42;  78-259,  779; 


74-6,  756,  981,  1069;  75-890;  76- 
66,  121,  961;  77-488;  78-180. 
820.  527;  79-111,  260.  688;  SO. 
062;  81-1019;  82-926;  88-172, 
218,  704.  1091:  85-402,  538,  686r 
86-497;  87-^32,.  631;  88-686; 
89-965;  90-208,  626.  769.  873, 
883;  91-207.  378,  750:  92-399, 
569 ;  98-664.  960 ;  95-969 ;  96- 
40,  209,  638;  97-570;  98-821, 
625,  668,  776;  99-1036;  lOO- 
279.  444.  1089;  102-571.  764; 
104-824,  1084;  105-931,  1060; 
107-900;  109-448.  444;  110- 
706.  961;  112-20;  113-928; 
114-667;  115-1035;  119-233; 
121-122.  826;  128-122,  302; 
124-1041;  125-269;  126-1011; 
127-966,  1025  ;  128-186 ;  130- 
1039;  181-587;  182-126,  203, 
486,  655,  837;  183-328.  413, 
711 ;  184-733  ;  185-881.  559  ; 
186-886,  747.  1086;  187-978; 
189-540,  622.  915;  141-180. 
786;  148-686;  144-929;  145- 
40.  285;  146-845;  147-68. 
268.  343;  148-501,  766.  902, 
952;  149-648,  767;  152-687; 
155-63;  159-181,  200.  211; 
160-105 ;  162-537 :  168-186; 
1014;  166-199:  167-61,  855, 
735,  824;  168-361. 

St.  Rep'r.  11-857;  12-841;  14- 
206,  898;  86-183,  407,  461;  72- 
127. 

Civ.  Proc.  14-216;  «-l. 

Abb.  N.  C.  29-86;  81-168. 

N.  Y.  Ann.  Cas.  1-168,  228;  8-iSl: 
•-12B.  ' 

Connoly,  1-204;  2-27. 

Deni.  0-86,  92. 

N.  Y.  Super.  64-280, 
880. 

n!  Y.  91-298:  172-146;  177-857; 

17^131;  1^7-198. 
Hun.  25-278;  47-18. 
ApD.   DlT.  8-157;  80-288;  68-88*. 

66-179;  74-441;  78-76;  88-486; 

95-391 ;      105-424 ;       126-568, 

574;    185-6;    154-605;    167- 

582,  587;  178-812,  316;  179- 

840. 
Misc.  66-225:  94-384. 
N.  Y.  Supp.  71-863;  78-279;  77* 

575:    79-507:   88-597:   94-574: 

110-951;    119-808;    189-887; 

144-644:    158-369;    160-422; 

165-496;   167-270. 
881 
N.'  J.  110-386:  12-486;  182-186: 

141-467;  148-235. 
Hnn.  41-424;  56-220;  68-518:  78- 

263. 


Apn.  DIt.  14-81:  52-65;  62-^1; 
66-249  :  86-1 62  :  87-157 : 
119-853;     128-804;     188-217; 
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iaG.870.  686;  146^82;  147- 
916;  148-485;  156-410.  418; 
157-57:    178-142. 

MUc.  28-895;  29-672;  39-892; 
74-665. 

N.  Y.  Supp.  18-485;  67-48;  71- 
1:34;  79-357,  367;  88-528;  84- 
37:  104-839:  113-163:  120- 
982;    181-291;    182-{i09;    142- 

•    128;   160-785. 

Cfy.  Proc.  15-854:  19-267.  282. 
832. 

N.  Y.  86-853;  91-241:  92-554; 
121-266;    156-162:    217-626. 

Hun,  28-150;  92-360. 

App.  DIv.  14-192:  20-617;  84- 
©47:  126-108:  160-681. 

Misc.  6-680;  14-88;  60-271 ; 
71-626;  96-512. 

N.  Y.  Sapp.  86-237:  47-100;  54- 
638;  187-155:  161.U07. 

N.  Y.  Super.  55-488. 
888« 

N.  Y.  201-129. 

Hun,  87-16.  _ 

App.  Dir.  11-^30;  dO-90L 

Misc.  72-278. 

N.  Y.  Ann.  CaB.  2»79. 

Wend.  18-811. 
684. 

N.  Y.  78-220;  80-282;  81-151; 
90-56;  92-274;  99-66;  101-126; 
108-578;  104-852:  106-298: 
111-220.  230;  112-493;  118- 
77:  126-450;  129-654:  133- 
458;  186-423;  187-570;  148-8& 
90;  154-855:  166-210;  165-13. 
169 ;  166-262  ;  171-106.  201 ; 
178-66;  184-67;  185-128; 
188-349;  192-288;  193-1; 
194-4)58;  199-452;  201-129; 
221-449. 

Hun.  19-55;  24-43;  82-306;  40- 
488;  43-421;  45-807,  439;  46- 
458,  488:  56-575;  57-76:  60- 
238;  78-107.  227;  79-346:  83- 
879;  85-579;  87-16;  91-500. 

App.  Dlv.  8-76;  11-429;  29-483, 
497;  32-634;  85-356;  42-364; 
48-428:  55-449.  453:  65-54:  «8- 
'  206.  894;  70-12.  278;  71-28;  T8- 
659;  77-219:  80-609:  82-360: 
87-506;  89-509:  94-325;  96- 
29:  99-9,  74;  100-876;  105- 
268,  817,  860;  110-429;  111- 
614.  520;  113-735;  116-363: 
117-551;  119-140;  120-231, 
773;  124-769;  120-273;  130- 
14:  l.^l-S40:  132-573:  133- 
806;  187-321,  887;  146-483: 
149-807:  151-628;  152-729: 
15.3-496 ;  154-841 ;  156-,36  ; 
..   162-935;    164-627;    168-278; 

•     173-70.   974. 

.vMUc.  26-56:  30-484.  705:  31-1.')8: 
'  .;.    83-554:    38-97:    48-100:    54- 
:.'.  176;  75-182,  216. 


N.  Y.  Supp.  28-1075;  Sa-M4;  »• 
907;  88-878;  8e-256:  04-101; 
65-242;  69-160;  60-125;  61- 
917;  63-915,  923;  64*562;  m- 
871;  67-817;  72-524:  74-121 
902.  1066;  77-111.  179:  79-lJ; 
80-761;  81-818;  84-868:  87- 
981;  88-1.  924;  90-1007:  97- 
612,  707;  99-312;  194-22$. 
435.  931;  116-998;  121-763; 
122-118;  lSS-887;  1S4-267; 
186-176.  262  ;  136-190  :  188- 
221 ;  189-758  ;  140-835 ;  161- 
515;   164-782:   161-€5L 

St  Bep'r.  11-268;  ia-446:  II- 
462. 

Civ.  Proc.  19-188;  21-864. 

Abb.  N.  C.  29-162. 

N.  Y.  Ann.  Can.  2-77,  296;  6-8M: 
6-22;  7-846,  858;  8-414. 

Connoly.  2-221. 
885« 

N.  Y.  108-573;  111-220.  2»: 
128-420:  145-1;  168-218:  1T8- 
88:  179-281;  194-269;  26U 
127;  218-829;  216-84. 

Hun.  16-628;  21-344;  37-2«2; 
270;  40-336.   438;   41-206: 
516;    58-251;    60-28.    306:   61- 
104;  72-497;  82-884;  87-16 

App.  DiT.  8-146;  11-480:  IS- 
569;  17-245;  21-555:  84-897: 
42-282;  58-184.  829:  69-118; 
61-163;  70-523:  94-161;  96. 
145;  98-419:  129-734:  12»- 
203,  550;  188-866;  148-181 
686 :  146-SOl :  148-790 ;  IBS- 
497:  158-278,  484;  161-179; 
162-80;    166-638. 

Misc.  5-465:  30-621:  88-148:  88- 
508;  40-629;  48-486;  61-547: 
64-28S;  67-241;  78-164;  •§- 
507.  570;  95-413. 

N.  Y.  Supp.  18-515:  51-49;  54- 
226;  61-64;  62-772;  67-928:  68- 
868.  641:  69-941;  70-420;  71- 
1062;  75-378;  82-842;  89- 
482;  96-1113:  11O-650.  712 
116-969 :  119-81 ;  129.26S 
123-971;  127-1091;  128-250: 
l.'«2-69.\  1117;  136-942.  lOM: 
187-48,  327;  148-681;  146- 
858:  152-46:  154-238;  156- 
521;   160-828:   165-1. 

CIr.  Proc.  15-204;  19-191:  21- 
277  824 

N.  Y.'  Ann.  Cas.  2-79;  S-SS;  16^ 
447. 
•    Week.  Dig.  16-198w 
886* 

N.  Y.  99-66;  108-678:  104-SSS: 
111-220;  151-196;  165-13; 
1 66-262 :  1 78-72 ;  184-58 ; 
1 88-349 ;  198-1 ;  261-128 ; 
213-829. 

Hun.  72-497;  78-225;  88-818:  66* 
679;  87-li. 
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Add.  DiY.  11-480;  29-486,  496; 
»Mn4:  8S-356:  49-865:  55- 
4S1:  59-863;  70-12;  71-28;  80- 
60d,  614;  82-860;  89-509;  lOO- 
367;  145-268,  317;  111-514, 
620;  116-364;  120-232;  124- 
768.  774;  126-550;  131-840, 
133-806;  185-866;  187-321; 
148-686;  146-488:  149.807; 
151-623  ;  156-87  ;  168-278  ; 
161-179;  164-632;  168-278; 
171-665. 

Misc.  86-705;  31-139;  55-66; 
58-72  9  61-M8;  75-215;  94- 
559. 

N.  Y.  Supp.  88-198;  51-985:  54- 
1023;  59-160;  61-917;  68-915; 
64-562:  66-871:  68-368:  69- 
661;  74-1055;  75-625:  86-751: 
81-813:  85-847;  97-707;  101- 
845;  110-T12;  122-118;  134- 
267;  186-262;  186-190;  187- 
43;  138-221;  140-835;  146- 
353;   157-680.   669. 

av.  Proc.  21-824,  864. 

N.  T.  Add.  Ca«.  2-77,  294;  6-244, 
D.;  6-22;  7-348,  850,  861;  8-416. 


N.  Y.  108-242:148-210;  186-52. 

Hun,  83-82;  87-622. 

App.  Div.  116-576;  188-713; 
162-506;    172-837:    173-201. 

Misc.  8-170;  82-828;  49-65;  68- 
4S8S  *   97-429 

N.    y!    Supp. '  66-642;    101-846; 
123-762;       125-82:      159-405; 
.161-667;  166-284. 

Dem.  8-888. 
888* 

N.  Y.   150-266. 

Hud.  79-589. 

N.  Y.  Bopp.  29-088;  66-296;  98- 
686;  114-832. 
889. 

Barb.  41-444. 
840. 

Hud,  69-649;  81-802. 

App.  DIv.  20-186;  85-221:  56- 
387:  58-355.  362;  61-139;  69- 
840;  98-281;  100-473;  118- 
226;    127-436;    172-291*. 

Misc.   6-578;   24-598;  48-424. 

N.  Y.  Supp.  80-785:  54-743:  67- 
792;  70^361;  74-820:  111-729, 
979;   117-985:   158-743. 

Abb.   N.  C.  29-149.   n. 
841. 

N.  Y.  124-600:  178-SZL 

Hun.  58-407:  65-176. 

App.  DiT.  12-109;  29-235. 

Misc.  20-250 ;  85-733 ;  72-465. 

St.  Rep*r.  17-11;  36-468. 

Dem.  6-60. 

N.  Y.  Ann.  Cas.  9-395. 

N.  Y.  214-305;  215-69;  219- 
310;  220-97. 


App.  0ir.  157-389;  160-859; 
163-25.  115,  181,  602;  164- 
411;  169-603:  171-92;  172- 
322,   899;   173-652:   175-469. 

Misc.  86-563. 

N.  Y.  Supp.  142-258;  145-554; 
147-779:  148-27,  581;  149- 
762;  150-97;  155-350;  156- 
835;  158-4,  365;  160-81;  161- 
926 ;  167-765. 
842. 

N.  Y.  14-456;  178-828. 

Misc.  10-385:  22-297. 

N.  Y.  Supp.  50-82. 

Paige,  8-428. 

Wend.   7-516. 

N.  Y.  Ann.  Cas.  1-79. 
848« 

N.   Y.   106-809;   129-860;  140-6. 

Hun,  83-388. 

Misc.  47-528. 
844. 

Hun.  84-102;  90-38. 

App.  DlY.  81-50;  42-454: 115-189. 

Misc.  29-875;  36-857;  54-86; 
60-144. 

N.  Y.  Supp.  35.630;  62-857;  60- 
485;    74-922;    1OO-703 :    104- 
>       491;        112-1000;        117-945; 
150-667. 

Civ.  Proc.  6-117. 

N.  y.  Super.  50-202;  52-7. 

Dem.  8-11. 

N.  Y.  Ann.  Cas.  6-872.  877. 
845. 

N.  Y.  8-84;  200-66. 

Misc.  47-528. 
846. 

N.  Y.  8-67 ;  200-66. 
847. 

N.'  Y.  200-56. 

City  H.  Rec.  8-11. 
850. 

App.    Dlv.   174-307. 

N.  Y.   Supp.  98-600;   16O-047. 

Wend.  21-606. 

Daly,  5-508. 
JB52. 

N.  Y.  186-60. 

Hun,  92-477. 

App.   D!v.  27-269. 

Misc.  63-190;  100-407. 

How.  48-349.  I 

Dem.  8-75. 
853. 

N.  Y.  185-60. 

Hun,  28-371. 

App.  Div.  6-146. 

Misc.  72-119:  1OO-404. 

N.  Y.  Supp.  13O-1089;  132-338/ 
167-1079. 

8r»4. 

N.  Y.  185-60 ;  204-115. 

Hun.  37-245. 

App.     DIv,    6-146;    16-192;    22- 
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i^J  o?I-^^'    80-612;    40,189; 
ll«<-809;  180-676.  774,  779. 
Misc.    01^889;    63-190:    70-11: 
73-407. 

^;nI-^-S"PS-..'*®-^^     100-965; 
IsllISS*  ***^®'^'  iaT-1048; 
Civ.  Ppoc*  8-387. 
N.  Y.  Ann.  Cas.  6-275. 

N.  Y.  156-337 ;  204-115. 

App  Dlv  0-146;  16-192,  198;  22- 
148;  30-612;  41-494;  188- 
778;  147-699.  * 

mac.  70-11 ;  TS-405. 

N.  Y.  Supp.  44-713;  127-1048: 
182-905 ;   183-62. 

N.  Y.  Ann.  Cas.  4-308;  6-275. 
S66» 

N.   Y.   204-112. 

Hun,  64-45U. 

App.  Dlv.  6-146;  16-192;  22-141** 

fio^Sii  ^^i^k  1<»-103.  109*; 
180-778;    147-397;    162-342. 
Mlse.    88-459;    40-65;    68-480: 
70-11;  73-468;  74-176. 


^«^-  ®-?JPP'  '**-713;  48-60;  68- 
708  ;  8*-711 :  127-1048 ;  182- 
908;  146-48i.  '  , 

567. 

App.    Dlv.   86-419. 
St.  Rep'p.  6-758;  27-853. 
.  Civ.  Proc.  6-250! 
868. 

App.   Div.   86-419. 
868. 

N.   Y.   166-338. 

App^  Dlv.  16-193;  80-612 

^Ji-  ^-  ^^^-  Cas;  6-275. 
860. 

Hun.  61-369. 

App.  Dlv.  120-404. 

Misc.  10-291. 

N.  Y.   Supp.   106-825. 

Civ.  Proc.  21-294. 

N.  Y.  Ann.  Cas.  7-886. 
861. 

Hun,  61-869. 

App.  Dlv.  8-465. 

Civ.  Proc.  21-294. 
866. 

^N.  Y.  Ann,  Cas.  7-886.  n. 
866. 

N.    Y.    178-274.' 
N.   Y.    Supp.   88-600. 
667. 

Hun.  24-145. 

App.   Div.  40-189. 

Misc.  74-181. 

N.  Y.  Supp.  128-950. 

Week.  Dig.  11-306. 
868. 

App.  Dlv.  18-580. 

Civ.  Proc.  6-360.  862. 
868. 

Civ.  Proc.  6-200.  860. 


870. 

^\2:  J®-220,    484.    589:   SS^; 
144l^      101-176;     loe-m: 

88-310;  80-64. 
App.   Dlv.  6-460;   16-77:  22-287: 
26-178.  849:  42-67:  66-252:  67- 
446;   73-520:   74-347;  wfa»80; 
87-249;  88-21 :  83-425;  86-418, 

fSS.S^*'    88-149;    101-465; 

106-105.     116;     111-527,     580; 

112-657;    113-201.    204;'  llfrl 

638;  116-854;  118-163;  119- 

764.    881;    120-814:    128-828; 

124-918:     126-652;     128.316, 

460;    181-797;    182-109,  171, 

174;    186-648:    187-762;    18ft: 

182,   845;   140-535.  923;   143- 

212;    144-587;    14^931;    148- 

288.  625.  641:   148-492;   161- 

608;  162-265;  168-702;  168- 

674;   171-104:   176-565;  178- 

720. 

Misc.  12-67:  16-75;  26^854:  26- 
B47;  80-36;  81-644:  36-340; 
42-64;  46-417:  46-195;  63- 
533;  66-66;  68-353;  68-57; 
64-447.  454.  462:  80-2TO:  «8- 
533;  102-73,  624. 

N.  Y.  Supp.  48-597;  68-908;  61- 
1100:  64-99.  793;  84-280.1066; 
68-661,  888:80-749;  88-895; 
84-27;  88-98,  912;  101-411: 
102-324;  108-13.  795;  104- 
523  ;  106-664  ;  1O6-940 :  108- 
602;  110-68.  1104;  113-738; 
114-211;  116-318.  465.  570: 
118-810;  118-742;  121 .8W. 
769;  122-626;  128-520;  1S6- 
427;  128-130:  134-50;  141- 
860;  162-192;  168-428;  156- 
616;  168-27;  168-767:  162- 
955:   163-186:   166-145. 

Civ.  Proc.  14-79;  16-108.  393: 
18-299:  21-896. 

N.^Y.  Ann.  Cas.  1-161,  171.  187; 
2^  4..806;  6.«»;  6-107,  818; 

Dem.  6^260. 
871. 
Hon,  80-64. 

^Rftv  ^il-  .!?-"'•  18-686:  «I- 
157;  66-450;  74-347;  8S-42S; 
86-425.  644;  88-149;  106-428; 
113-201;  118-881:  124-662; 
126-376,  652;  126-569;  129- 
316;  182-171;  186-648:  138- 
135;  140-535,  928. 

MIrc.  26-854:  SO-S6:  36-340:  40- 
563:  42-54;  46-56.  272:  46- 
195;  68-353;  OS-.'SS:  64-447. 
4.54;  66-225:  88-533. 

N.  Y.  Snop.  46-317:  48-l.««:  8«- 
907;    60-702;    70-875;    7«-»7«: 
80-740.    824:    82-168;    884W; 
89-98:  101-411;  108-384.910: 
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110-68;  116-829;  119-561, 
742;  121-399;  122-1068;  128- 
984  ;  126-427 ;  141-860. 

C!v.  Proc.  15-303. 

Abb.  N.  C.  18-241. 

N.  Y.  Add.  Cas.  6-826;  6-107, 812; 
^-157. 
Svbd.  6. 

N.  T.  Sapp.  104-1027. 


N.    Y.    77-278;    86-610;    109-82; 

118-00:   144-854. 
Hun,  26-172,  544;  29-451;  80-61; 

87-287,    531;    48*320;    63-348; 

69-554;    62-157,    315;    66-459; 

67-445;    78-658;    76-291;    87- 

800;  88-810;  90-64. 
App.    DiT.    22-287;    81-282;    88- 

169;     42-67;     62-628;     62-157; 

70-50;  78-77:  74-347.  404;  84- 

195;   87-249,   425;  98-425;  96- 

425,    544;    98-149;    101-466; 

108-38i;     1O6-105.     116.     428; 

111-815,     527,     5S»;     112-657; 

116-538;     116-854;     118-168; 

119-514,    764,    881;    122-796; 

124-36^     826,     628,     652,     663; 

126-376,     652;     129-316,     460; 

131-797;    132-109,    171;    134- 

733;    136-648;    188-183;    139- 

16,    135:    140-636.    923;    143- 

2li;  147-119;  148-283;  149- 

492;    161-603;    166-942;   168- 

674,  , 

MUc.  16-446;  12-67:  16-75;  17- 

559;    18-562:    20-280;    21-112; 

26-854;    80-36;    31-546:    82-8; 

84-109;    86-340,    850;    36-643; 

89-244;  40-563;  41-436;  42-54; 

46-56,    272;    46-194;    62-296; 

63-111,   534;   66-66,   436;  68- 

868;   68-55  :  64-454  ;  88-297 ; 

91-500;    96-579  ;  98-533  ;  102- 

624. 
N.  Y.  Sapp.  18-575;  36-1113;  66- 

285;    68-909;   61-1100;   64-798; 

66-286;    69-547;    72-976;     74- 

461;   77-475,    614;   78-696:   84- 

82.  280,1065;  86-574;  88-661; 

90-749.    824;    92-149,    1099; 

96-343:    97-1078;    99-98.    677, 

912;  101-411;  102-324;  104- 

198,    244.    523,    796;    IO6-308, 

040;  107-197,  846,  893;  108- 

66,    953;    109-113,    446,    910; 

110-68:      112-785;      113-738; 

114-211;    116-570,    829:    119- 
.  135,    742;     121-769;     123-984; 

124-811;    125-427;    128-130; 

181-688;    184-50;    140-1014; 

141-860;    160-947;    166-288; 

162-955;   167-2:   169-179. 
St.  Rep'r.  6-425;  12-130;  16-540; 

28-15:  86-39.  918:  38-366:  39- 

18.  449;  41-473;  43-418;  49-78, 

526. 
Civ.  Proc.  14-87. 
Abb.   N.   C.  22-116;  31-197. 


N.  Y.  Super.  67-626;  69-226. 
How.  N.  8.  8-261. 
Dem.  2-802. 

N.    Y.    Ann.    Cas.    4-167;   6-825; 
6-107,  812;  9-442. 
Svbd.  1. 
Hun,  80-77;  74.629. 
App.      Div.     96-421;     106-118; 

176-541. 
Misc.   29-601,   668:   88-299. 
N.   Y.    Supp.   61-508:   160-664; 

163-484. 
How.  66-270. 
Subd.  2. 

N.  Y.  106-275. 
Hun,    16-20;  20-244;  51-876. 
App.  Div.  69-580 ;   106-118 ;  121- 
879. 

Misc.  29-663;  86-99. 

N.   Y.    Supp.   181-713;    149-101. 

St.  Rep'r.  34-646. 

Civ.  Proc,  18-268. 

How.  N.  S.  1-488. 
flnbd.  8. 

Misc.  29-668. 
Svbd.  4. 

N.   Y.   106-276;  144-861. 

Hun,  16-435;  16-56;  20-49,  244; 
23-177;  24-167:  29-442;  31- 
435:  87-234;  68-505;  62-242. 

App.  Div.  16-898;  .  16-79,  318 
18-586:  26-349;  106-118 
109-357 ;  111-528;  116-854 
119-358 ;  120-146 ;  121-638 
123-815;  124-37,  629.  657 
125-376;  129-366;  131-185 
182-172;  148-628;  149-268 
161-538;  180-715. 

Misc.  20-421;  29-600,  663;  89- 
247  ■  64—273 

N.   Y.*Supp.  3-682;  44-625;  46- 

1031;    46-319;   49-598;    67-474; 

61-503 ;      105-973 ;      108-321, 

371;    118-789;    115-254;    116- 

318;        118-1000;        133-765; 

167-747. 
St  Rep'r.  8-711;  28-214;  46-826: 

48-402;  62-494. 
Civ.  Proc.  6-100;  12-ft, 
Abb.  N.  C.  30-85. 
Daly.  12-889. 
Subd.  6. 
N.  y.  98-82;  144-864« 
Hun,  82-13. 
App.     Div.     106-118;     121-640; 

124-662;      128-427;      182-172; 

136-651;     139-16,     171;    140- 

318;   167-2:   lHO-72. 
Misc.  26-547:  29-063:  30-36:  42- 

55;  67-561;  88-298;  91-488. 
N.   Y.    Supp.    3-681:   33-723:   57- 

474:       6t-lftl.       647:       70-876; 

121-.370,    .199:    12.^-535:    124- 

203,    811;    125-225:    129-452; 

150-664  ;    152-272  :    155-301 ; 

167-247. 
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St.    Rep'r.   21-672;   8T-763;   6T- 

546 
Civ,  Proc.  4-829 ;   10-179 ;   IT- 

206;  28-201. 
Abb.  N.  C.  18-448. 
Dem.  5-257;  6-269. 
N.  Y.  Ann.  Cas.  1-162. 

Siibd.  6. 

App.  DW.  44-120;  9B-419;  105- 

116. 
Misc.  6R-400. 
N.  Y.  Supp.  121-769. 

Civ.  Proc.  17-204  -i.^ 
N.  Y.  Ann.  Cas.  7-150. 

*ulfn7' 26-488;    81-486;    41-604; 
50-138. 

App.  Dlv.  1-629;  6-878;  JS-SM; 
%-317;  25-849;  88-243;  59- 
680:  76-581;  85-576;  87-159: 
8SIi4S;  jS-i49,  170;  105-118; 
118-Toi ;  114-109 ;  124-38, 
662;  182-172;  188-648;  144- 
54,  175;  149-498;  178-959; 
180-716. 

Miac.  12-68;  27-92. 

N  Y.  Supp.  88-179;  4C^319;  49- 
598;  5rf-587;  69-635:  89-4;  91- 
65;  128-809.  988;  158-166.  690. 

St    Rep'r.  28-16. 

Civ    Proc.  9-311;  16-70;  18-816. 

Abb.  N.  C.  20-382;  21-292. 

N.  Y.  Super.  58-267. 
678. 

N.   Y.   100-81;   142-298;  l«9-j». 

Hun.  50-134;  65-616;  87-590;  88- 
310:  90-64,  846. 

App.  Dlv.  16-77.  79;  81-416;  88- 

ST41-475;  43-612;  55-248;  62- 

315;  66-203;  78-77;  T»-352;  87- 

159:    95-425,    544;    98-15.    149; 

101-467;    lb5-105,    116.    238; 

109-357:     m-gl;    Ji^:^* 

657;  114-109,  828;  115-140, 
538;  116-855;  119-764.  881; 
121-155,  639.  761;  128-493. 
653;  125-741;  129-316.  460, 
656;  181-797;  182-171:  137- 
836;  189-16,  135;  140-535. 
923:  143-211;  148-283,  626; 
151-603  ;  156-548 ;  159-76  ; 
161-3S2  :  162-817 :  168-674  : 
171-957 ;  175-58  ;  176-927. 

Misc.  7-402;  10-475;  12-67;  18- 
632:  17-559;  20-16.  279;  28- 
241;  80-38;  32-8:  34-111;  35- 
340;  40-563;  41-436;  42-54; 
45-56,  272;  40-195;  47-355; 
6.3-533;  54-116;  55-33;  56- 
66;  58-353;  63-55:  64-454; 
67-561;  73-402;  75-205;  90- 
275;  95-440:  90-57,  431;  »7- 
462:    102-«24. 

N.  Y.  Siipp.  34-919:  44-602;  48- 
178:  61-304:  58-907:  60-702: 
61-1100;   71-809;    72-976;    78- 


410:      90-749.      824;    92-149; 

98-838,     1111;     95-898;    •«- 

661;  91^-737.  1(578;  98-186.  541. 

600;    100-251,   703;  102-324: 

108-796;     104-523;    105-641. 

846;    106-535.    940;    108-415: 

110-96;      113-738;      114-211. 

116-318.    570;    118-610;    122- 

74:    128-984;    126-427;    128- 

180;  182-1104;  141-586.  860; 

148-961:   147-1077;  158-450: 

155-760:  158-31;  159-533.767: 

161-315.  685:    162-574. 
Civ.  Proc.  14-79;  15-198.  388. 
Abb.  N.  C.  81-361. 
N.  Y..  Super.  69-189. 
N.  Y.  Ann.  Caa.  1-167,  171:4-11 

167.  806;  6-107,  312;  9-448. 
874. 

App.    Dlv.    41-476:    87-249;   96- 

|26;  119-881;  121-758;  148- 

626. 
Miac.  28-241:  80-36;  40-563:  46- 

56,  272  :  64-454  ;  72-119  ;  100- 

405.  407. 
N.  Y.  Supp.  51-804;  68-907.  984; 

60-702:    72-976:    84-280;    90- 

824;  106-6S2;  114-910;  180- 

1089;  141-860;   167-1079. 
St.  Rep'r.  12-677. 
Abb.  N.  C.  29-426. 
N.  Y.  Ann.  Caa.  6-107.  S12L 
876. 

Hun,  21-268;  68-847. 

App.    Dlv.   87-249:  95-425;  lOl- 

467;    127-824;   144-54;   166- 

548;  176-527. 
Misc.    40-563:    45-56.    272;   64- 

454;  100-406,  407. 
N.  Y.  Supp.  58-907;  60-702:  T2- 

976:   84-280:   90-824;  92-149; 

112-122;    128-809;    141-586. 

860;   163-245. 
Abb.  N.  C.  8-115. 
N.  Y.  Ann.  Caa.  6-107.  812. 
876. 

N.  T.  101-176.  ^ 

App.    Dlv.    41-494;    42-67;   65- 

469;     74-350;     96-419,    425; 

121-758,    768. 
Misc.    40-563;   46-66.  272;  66- 

32;  64-454. 
N.  Y.  Supp.  68-907;  60-702;  j»- 

976;     8§-6«l,     888;     90-824; 

104-762;   106-535;    141-860. 
Abb.  N.  C.  29-426. 
N.   Y.   Ann.   Caa.  6-107,  812;  7- 

157. 
877. 

Misc.  64-464. 
N.  Y.  Supp.  141-860. 
N.  Y.  Aun.  Cas.  6-107. 
878. 

>flRC.   64-454. 

N.  Y.  Supp.  141-86a 

N.  Y.  Ann.  Caa.  6-107. 
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TXun,  59-553.     ^^     _, 

&fi8c  e4-454i  j;®^l?l5- 

N,    y.  Supp.  141^60. 
N.    Y.  Ann.  Cas.  «-107. 


N.    Y.  TO-64. 

^pS'^Dlv:     70-805;     llO-STO; 

Misc.    27-93;   63-52;   ^J'^-^ 
N-    T.    Supp.   61-328;    116-588; 

141-8«0 ;   148.M1 
N.  Y.  Ann.  Cas.  6-107. 

*^OT.      Dly.     81-417;     114-828; 

M1^^7Jt*454;  66-225 ;  67jl07. 
N      Y.    Supp.    58-500;    HW--J01. 
121-713. 

Abb.  N.  C.  81-8^,^ 
N.  Y.  Ann.  Caa.  6-107. 


N.  Y.  87-272. 

?Sn   D?r^l-417  ;  96-532  ;  108- 
^ISi^  118-201;  5UW-428;   189- 

ATI 
^t«/' 48-64-   64-454:  91-488. 

154-     99-98;    ll»-785  ;    124- 
203-    ^40-930;  141-860;   156- 

801.  ^       -  ^^ 

N.  Y*  Ann.  Cas.  6-107. 


N.  Y.  Snpp.  ^TMi  141^60.    ^ 
N.  Y.  Super.  59-226. 
N.  Y.  Ann.  Cas.  6-107. 
687 

N.  Y.  168-126.  .:..«■  ^^ 

Hun,  88-876;  62-889;  64-818;  7^ 

229 

App.  Wy.  aw-59;j£l-298;  88^; 
4W.94t.  MM:  58-218:  67-646; 
txloT-  8%08T9r3{01 ;  116-* 
167;  114-539;  117-817;  H*- 
773;  182-452;  126-901;  187- 
800;    144-798;    148-62t. 

MlBC.   20-510;   38-241;    54-274;- 
65-84;  79-66. 

N.  Y.  Supp.  50-896;  52-617;  68- 

869 ;  8B.765 ;  74-684  ;  77^161 ; 

97-91;      100-121;      102-1065; 

103-849;  106-171,  1Q09;.107- 

198;  129-598. 

N.  Y.  Ann.  Cas.  10-806.  ^     , 


N    Y    61-564;  68-77. 
AppT'Dlv.  80-22  ;  176-565. 

N??;  80^80-184;  141-860. 

T.  &  C.  8-269. 

N.  Y.  Ann.  Cas.  6-107. 


Misc.  64-454. 

N.  T.  Snpp.^141-860. 

Abb.  N.  C.  80-85. 

N.  Y.  Ann.  Cas.  6-107. 


J  mm  9 

aSS'  lMf"2-502:    50-452;  ^gO- 
^%6  ;    92-3057  il7-247  ;    120- 

784-  152-201. 
Mlsc!  8-547:  16-620;  46-24;  58- 

363;    64-454. 
W    Y    Sudd.  64-246;  80-741;  86- 
^'lldo  ;  88-;Su  :  102-868  :  105- 

778 ;  110-1098 ;  141-860. 
St,  RepT.  3-194:  5-316;  7-282. 
Abb.  N.  C.  20-172. 
Dem.  2-399. 
Crim.  Rep.  4-582. 
N.  Y.  Ann.  Cas.  6-107. 
886. 

QQ-I 

Misc.'  11-520;    55-38;    64-464; 
90-276. 


N.  Y.  185-272;  1«8-1M.  ^^^ 
Hun.  38-377:  62-389:  64rS18. 
App.    DIv.    49-248:   07-545;^87- 

%6;    110-167;    il8-773;    187- 

833:   148-627;   174-138. 
N.  Y^  Supp.  48-986 ;  74-684 ;  97- 

9i:     loS-685,     649;     1O6-1009; 

122-190. 
St.  Rep'r.  21-872;  82-50;  42-336; 

46-363. 
Civ.   Proc.  16-884;  18-88.  ^    ' 

Sabd.  1.  ' 

Hun,  22-594;  89-626; 
Svbd.  8. 

N.  Y.  Bnpp.  129-646. 

Hun,  89-625. 
Svbd.  4. 

Hun,  39-625. 

N.  Y.  Supp.  129-646. 
Snbd.  5. 

N.   Y.  102-599. 

Hun,  29-139.  „_  ^^^    ■   ^-. 

App.  Dlv.  67-546  ;  87-607  ;  118- 
778;  148-627. 

Misc.   54-274. 

N.  Y.  Supp.  8«568.  , 

Civ.  Proc.  11-51. 
Sabd.  7. 

Mlsc  75-.614.  -  ... 

889. 

N.   Y.   168-125. 

App'!' Dlt^i4-16  ;  163-887;  180- 

215.  > 

127-333;    137-1104;    167-4*  J. 
Dem.  2-298. 
890. 

N.   Y.  168-125. 
Hun,  16-385;  19-282* 
N.  Y.  Supp.  1O6-1U09. 

891.  I     > 

N.  Y.  168-125. 
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App.  Dlv.  122-57,  451. 

N.  Y.  Supp.  28-11061;   lOe-1009. 

Civ.  Ppoc.  28-817. 


N.  Y.  168-125. 

App.     Dlv.     122-57.    461;    155- 

^8;    158-817. 
N.   Y.   Simp.   106-1009;   107-88; 

189-1070;  142-1151:  144-150; 

165-1. 

Barb.  25-452. 
How.  41-421. 
Wend.  21-156. 
826* 
N.   Y.   188-272. 
Hnn.  59-553. 
App.  Dlv.  114-530;  120-7;  188- 

418;    148-627;    165-926. 
Mlflc.  79-66. 

N.  Y.  Supp,  80-701;  100-121; 
101-412;  104-836;  122-938. 

App.  Div.  81-67;  114-539;  120- 
^/»   1»?-419;   144-798. 
MUic.  28-262,  618;  51-222;  T9- 
67. 

^.Ja  8»iPP.  51-172:  52-200:  54- 
940;  5ft.888;  100-121;  108- 
687;  122-938;  120-598. 

Civ.  Proc.  9-141. 

Abb.  N.  C.  10-S24. 

How.  68-94. 
895. 

App.  Dlv.  84-270;  114-588. 

Civ.  Proc.  9-144. 

Dem.  4-330. 

N.    Y.    SupD.    100^121;    106-903 ; 

896a 

Api)j^  Dlv.  188-419. 


897. 


Y.  Supp.  122-988. 


App.  Dlv.  106-628. 


Supp.  82-683. 


N 

898. 

App.  Dlv.   105-628. 
899. 

N.  Y.  59-313. 

App.  Dlv.  1-572;  188-419;  142- 
776. 

Misc.  88-288. 

N.  Y.  Supp.  77-145;  122-988. 

Cow.  7-69. 
900. 

N.  Y.  60-5ia 

Hun,  64-489. 
901. 

N.   Y.   11-294.  801;  20-184. 
MI«c.  48-277. 
N.  Y.  Supp.  96-728. 
Bnrb.  25-274. 
Abb.  N.  C.  1-87;  9-62. 
.Tohns.  2-417. 
Daly,  4-518. 
Snbd.  2. 

App.   DlV.  124-481. 
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Snbd.  3. 

N.  Y.  9npp.  167-1089. 
App.  Dlv.  181-18. 
8Q2. 

Hun,  78-516. 

App.  Dlv.  79-256^ 

Mlic  48-277. 

N.  Y.  Supp.  96-728. 
908. 

Hun,  78-516. 

App.  DlT.  79-268. 
904. 

Hun,   78-516L 
906. 

Hun,  78-516L 
0O7. 

Hun,  78-616. 
909. 

Hun.   78-51(1. 

App.  Dlv.  158-504. 
910. 

N.  Y.  69-138;  188-868. 

Hun,  88-546:  62-38& 

App.   Dlv.   49-368;  61-378,  4n; 
124—636. 

K.     Y.     Supp.    63-409;    64-75S: 
109-77;  181-668. 
911. 

N.   Y.  55-465;  168-125;  189-8S. 

Mlac.  67-107. 

App.  Dlv.  61-471;  111-516. 

N.     y.     Supp.     46-639:    97-737; 
107-83  :     121-713  ;     142-151 : 
168-626. 
912. 

N.'  Y.  185-272. 

N.   Y.  Supp.  100-707. 
918. 

N.  y.  185-272:  124-485. 

App.  Dlv.  146-683. 

mac  20-510;  79-78;  80-628. 

N.  Y.  Supp.  108-1027;  189.5S1 

Dally  Reg.  28-02. 
914. 

N.  Y.  155-338;  210-474. 

App.  Dlv.  16-191:  22-287;  80- 
618:  84-582;  68-235:  82-104; 
139-777;    148-158. 

Misc.     19-307:     23-497;     40-127, 

130;  41-643;  50-468. 
N.     Y.     Supp.     71-396;     81-416; 

100-564;  182-1028. 
Abb.  N.  C.  80-68,  n. 
N.  Y.  Ann.  Cat.  5-275. 
915. 

N.    Y.   186-589;   177-400;  210- 

474. 

App.  Dlv.  16-189.  191,  198:  21- 
142:  80-612:  84-582:  6S-2»: 
82-104  ;  110-115  ;  189-777 ; 
147-599;   148-158. 

Misc.  19-.S07;  28-497:  25-854: 
41-643:   50-468. 

N.    Y.  Supp.  48-60:  S2-302:  6<- 


NOTBS. 


476;  54-114;  58-695;  71-898; 
81  -388  :      97-169 ;      lCN>-564  ; 
132-1023. 
N-  Y.Ann.  Ca«.  4-308;  6-275,  323. 
91<S. 

N.    Y.  Ann.  Cas.  6-276,  828. 
DIT. 

Misc.'  40-127. 
N.   Y.  Ann.  Cas.  6-275,  828. 
018. 

X.   Y.  Ann.  Caa.  6-275. 

App.  DlT.  84-582 ;  82-104 ;  148- 

158. 
Misc.     l»-807;     28-407;     40-127, 

130. 
N.  Y.  Snpp.  182-1023. 
N.    Y.  Ann.  Caa.  6-275. 
020. 

N.  T.  Ann.  Caa.  6-276. 
021. 

N.    Y.  88-582. 

N.   Y.  Snpp.  119-833. 

App.  DlT.  185-71. 


N.    Y.    54-353;    56-525;    00-640; 

148-135. 
App.   Dlv.   178-530. 
N.  y.  Supp.  165-780. 


Hun,  81-519;  70-342. 

App.    Div.    28-254;    46-186.    190; 

99-313;    110-358;    176-428. 
Misc.     8-516;     10-343;     56-683: 

63-344:    89-309;    92-361;    96- 

557:  98-621. 
N.  Y.  Supo.  81-29;  50-1053 ;.60- 

1072;    66-291;    91-142;     94- 

502;     96-.S88:     107-678:     117- 

220 ;       182-729 ;       188-1001 ; 

184-1086;    151-588;     160-934; 

161-1049. 
N.  Y.  Ann.  Cas.  6-253;  7-109. 


App.   Dlv.  175-428. 
N.  Y.  Supp.  161-1049. 
Wend.  2-869. 


App.  DiT.  88-87a 

Barb.  61-548. 
926. 

Hun,  02-154, 
927. 

n!  Y.  Supp.  94-47. 
928. 

N.  Y.  Sopp.  94-47. 
929. 

N.'  Y.   171-488. 

App.  Dlv.  68-436. 

N:  Y.   Supp.  48-501 ;  94-47. 

N.    Y.   Super.  47-174. 

How.    60-334. 
980. 

Hun,  78-888. 

N.  y.  Snpp.  94-47. 


031* 

Hun,   78-888. 
982. 

N.   Y.   Snpp.  108-78. 
988. 
N.    y.    104-157;    188-179;    168- 

88L 
App.    DiT.    10-889;   28-444;    88- 
81:  88-162;  66-587;  69-497;  78- 
588;    101-147;    134-126;    185- 
741. 
Misc.  73-153;  90-218:  99-21. 
N.  Y.  Supp.  61-111;  74-985;  77- 
46;    86-660;    91-832;    118-852; 
119-978;   181-56;  168-628. 
N.  Y.  Ann.  Caa.  6-271. 
984. 
St.  Rep'r.  6-100. 
Week.    Dl/  26-217. 
985. 
N.   Y.  96-624;   121-477;   124-52; 

144W445;    149-70;    158-38L 
App.    DlT.    17-629;    50-533;    61- 

540  *   120-92. 
Mlac.  12-97  :  68-585  ;  89-38. 
N.  Y.  Supp.  54-78,  83 ;  108-779 ; 

106-38;   162-553. 
N.  Y.  Ann.  Caa.  4-168;  9-49,  n. 
886. 
N.    Y.    121-477;    136-826;    149- 

78. 
App.  DiT.  17-629;  60-583:  162^ 

N.   Y*.   Snpp.   187-648. 
N.  y.  Ann.  Caa.  4-163. 
987. 

N.  Y.  137-829;  140-445. 

App.  DiT.  38-162 ;  66-587 ;  120- 

92;    133-433. 
Misc.    12-97;    60-354;   61-365; 

89-38. 
N.    Y.    Supp.    98-829;    100-616; 

106-38 ;     114-867  ;     117-758 ; 

152-553. 


Misc.  6-688;  16-483. 
Sabd.  2. 

Misc.  6^1-118. 
939. 
Mlac.  6-588. 
St.  Rep'r.  11-109. 
941. 

Hun.  92-154. 

Misc.    16-326;    58-640;    91-343; 

92-83  ' 

N.  Y.  Snpp.  164-446;   155-1016. 
942. 

N.*    Y.    44-27;    56-182;    68-562: 

157-437. 
App.    Dlv.    29-399:    68-167;    84- 
565;    87-607;    104-436,    574; 
146-422;  159-703;  169-948. 
Misc.    18-422:    20-305,    333;    85- 

770 ;  47-585. 
N.  Y.  Supp.  48-806;  51-706;  74- 
166;     82-842;     93-576,     768; 
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181-280;    145-189;    164-140; 

16»-306. 
Connoly,  2-23. 
N.  Y.  Cr.  Rep.  8-60. 

A  pp.  DiT.  82-403. 

MTbc.  47-148. 

John*.  17-272. 
944 

App.  Div.  140-884 ;  168-122. 

N.   Y.    Supp.  81-868. 
045. 

Hun,  46-370. 
647. 

N.  Y.   218-567. 

Hun,  fM>-100.' 
MIS. 

App.  DlT.  188-678. 

Misc.    17-560. 

N.  Y.  Snpp.  128-12. 
D49. 

App.  THy.  188-678. 

Misc.  17-669:  66-651. 

N.  Y.  Supp.  128-12. 
8G2. 

N.'  Y.  188-70. 

Hun,  46-471;  90-105. 

App.   Dlv.   86^>436. 

Misc.  10-108;  66-651;  98-478. 

N.    Y.    Supp.    62-246;    107-564; 
118-836;  163-132. 


N.   Y.   188-70. 

Hun.  46-471. 

App.  Dly.  86-436. 

Misc.  19-108;  66-661;  164-817. 

N.  Y.  Supp.  107-564. 
965. 

App.   Dlv.  77-219;  97-616;  180- 
13;  157-796. 

Misc.  88-97. 

N.  Y.  Supp.  T7-1U;  79-18;  114- 
403. 
956. 

N.    Y.   95-684. 

App.  Dlv.  171-342. 

Misc.  97-616. 

N.  Y.  Supp.  148-404;  162-227. 
967. 

N.    Y.   95-624;   188-70;   153-381. 

Hun.  46-370. 

App.    Dlv.    85-341. 

Misc.  73-153:  99-21, 

N.  Y.  Supp.  64-975;  163-132.  528. 
958. 

N.  Y.  95-624. 

Misc.  99-21. 

N.  Y.  Supp.  163-528. 
.   Week.  Dig.  20-288. 
959 

Misc.  99-21. 

N.  Y.  Supp.  163-528. 
960. 

N.  Y.  200-334. 

App.  Div.  113-667;  128-16. 


N.   Y.   Snpp.   99-973;   10T«416; 

142-1094. 
961d. 

N.    Y.    297-152. 
962. 

Misc.  99-21. 

Hun.   72-602. 

N.   Y.   Supp.  162-227:   163-52^. 

968a 

Hun.  65-664. 

App.   Dlv.   144-551;  171-294. 
Hisc.  82-288;  79-81;  97-616. 
N.  Y.  Supp.   114-898;  157-98. 
964. 

N.  Y.  200-266. 

Hun,   18-536;  56-337. 

App.     Div.     ]. "15-589;     144-651, 

659;   166-586. 
Misc.     7-542:     21-496;      9»-ltt; 

82-288:  41-126. 
N.    Y.    Supp.   4-892:  48-173;  69- 

175;    l»ft-341;   162-65. 
St.   Rep*r.  29-836. 
Civ.    Proc.    18-216. 
Abb.  N.  C.  15-288;  24-458. 
8«bd.  1. 

Misc.  19-426. 
965. 
App.  DlT.  96-303 ;  144-351»  559: 

159-800;    171-294. 
M.    Y.    Snpp.    89-281;    189-911: 

167-98. 
Misc.  79-81. 
Abb.  N.  C.  15-282. 
How.   54-279. 
966. 

App.  Dlv.  145-834 ;  169-800. 
067. 

N.    Y.  48-411. 

App.*    Div.     48-169;     14»-679; 

162-612;    151-725; 

159-800;  179-274. 
Misc.   10-594;   26-503. 
N.     Y.     Supp.     184-399; 

915;   166-406. 
How.  56-244. 
968. 
N.    Y.    4O-504:    71-338;    74-49S; 

96-112;       101-187:       105-319. 

567;    114-577;    131-225;    143- 

377;  176-299:  184-27, 
Hun.     80-155;     44-568:     6e-.506: 

62-219;    82-442:    88-111. 
App.    Dlv.    50-302:    59-577;    67- 

554;   74-217:   78-891.   39S:   79- 

169;    8O-140:    82-fi05:    88-340: 

98-300;        99-428;        107-542; 

116-243;     122-6S4:     129-682; 

188-8.    886;     148-958;     165- 

686:    159-800:    172-48:    181- 

185. 
Misc.  6-92;  12-121;  17-425:  27- 

9:    32-7.'):    40-252;     44-316; 

54-58;  92-99. 
N.  Y.  Supp.  68-948; 


147- 
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101-55a : 
16«-17.1> 


40-94;    41- 


319,    552;    fM>-699: 

106-606:     107-779; 

158-119;  ieO-72.  ■ 

St.    RepT.    12-512:    14-798;    15- 

196;  8S-99;  52-845. 
Civ.  Proc.  9-42.  230. 
Abb.   N.  C.   17-296;  21-850;  31- 

N.  f .  Super.  58-71,  146;  54-548; 

55-162:    58-188.     _ 
HoT7.  N.  S.  8-442.  530. 
Dem.   2-619.^ 
N.  T.  Ann.  Caa.  2-84. 

^^'n  Y  82-65;  1OO-207.  868.  641. 
App.  Dlv.  1-376;  09-428;  1T2-48. 
Mtsc.  5-313.  «  ^..p     -v^ 

N.    Y.    Supp.    4-806;   6-245;   01- 

292;  114-447;  158-285. 
Abb.   N.   C.   22-277. 
Svbd.  2. 

N.   Y.   105-821.  ^^ 

Hun.   81-600;   44-2:   69-522. 
App.  DlT.  7-319;  122-119;  172- 

49 
N.  Y.  Bupp.  15-291. 
St.    Rep'i.    37-626; 
688;  48-862. 
*      Civ.  Proc.  12-226. 
N.  Y.  Super.  54-96. 
860. 

N.   Y.  101-187. 

Hun.  62-219.  ^     ^^^ 

App.  Dlv.  70-169;  08-800;  150- 

800;  171-294. 
Ml8C   40-252 ;   70-81.       ^^  ^^ 
N.  Y.  Supp.  180-341 ;  157-98. 
N.  Y.  Super.  55-162. 

07O 

N*    Y.    100-468;    120-274:    131- 

215;        157-236;        207-576; 

214-210;  220-396.  ^     ^^ 

Huii.     60-521;     76-63.    587.   6W; 

81-6,    8;    82-441:    86-141;    88- 

11;  80-367;  02-886. 
App.    Div.     23-359:    44-62,     454; 

62-260;  78-73:  70-169;  80-152: 

82-78;    605:     88-340;     08-300; 

116-244;    122-684;    148-958; 

160-241,  478;   164-627;   165- 

28;    166-744;    174-228;    IHO- 

QttA 

Misc.*  6-92,  93:  20-77:  23-59.-; 
80-321;  60-200;  64-123:  60- 
215:  78-16:  03-427;  06-560; 
08-676;    100-60. 

N.  Y.  Snpp.  28-214:  30-271.  580; 
48-15,  234:  62-1036;  61-41: 
70-1122:  70-880:  80-552:  »4. 
1090:  00-699:  lOI-.-iSS:  107- 
779;  118-52;  126-712;  145- 
652;  140-901;  152-356;  156- 
999;   158-119.  4r>0:  160-S46. 

Abb.   N.  C.  27-461,  465:  2S-3. 

N.  Y.  Super.  64-92. 

N.  Y.  Ann.  Caa.  6-249.  260. 


114-499;     128- 


App.     Dlv. 
140-21 


071 

N."  Y.     100-11: 

666;  207-667. 
Hun.  60-521:  88-181. 
App,    Dlv.     6-602;    52-435:     ««- 

&1'     68-48;     70-169;     88-i3i.0: 

©S-hOoT    122-684;     126-865; 

143-958:   170-236  :  180-864. 
Misc.     6-93;     40-252 ;     64-124; 

"I  ftft_R.O- 

N.  Y.  SupD.  65-234;  71-65:  74- 
34;  85-101;  00-699;  107-779; 
110-818  ;  118-52  :  166-521. 

N.  Y.  Ann.  Caa.  6-260.  279. 
072 

N*  Y.   07-1;   101-187-   ISSrll- 

App^  Dlv.  70-170 ;  108-206. 

N.  Y.  Ann.  Caa.  6-261.  276. 

078* 

N.*  Y.  208-501.  ^  ^,  „^^ 

144-181 ;     145-884 ; 
,      150-529 ;     162-459, 
612;     166-722:     171-114,     115; 
172-47,  48;  176-108. 
Mlac.    01-284.  ^^^ 

N.  Y.  Supp.  128-966 ;  133-«27 '. 
147-808.    915;    152-431,    450; 
156-342:      167-130:      158-285; 
162-467. 
074 

n!    Y:    100-468:    104-181:    175- 
229;  1178-219;  200-291;  218- 
563;  220-396. 
HunT  76-63. 

App.    Dlv.     23-359;    80-77,     319: 

36-177;  44-62;  60-365:  80-149; 

82-78 :      122-684  ;      120-173  ; 

692  ;  i50-529  ;  158-239  ;  157- 

160-505;   164-178. 

6-92:    0-92:    25-229:    26- 

80-86  :  64-124  ;  168-610. 

Supp.  80-271:  41-226;  48- 

55-763;    6O-401.    577:    61- 

;     7O-206;     80-552;     107- 

;  185-'550;  142-416;  140- 


201; 
Misc. 

603; 
N.  Y. 

15: 

868; 

779; 

638. 
N.  Y. 
N.  Y. 


Super.  55-152. 

Ann.  Caa.  6-251.  281. 


218-563. 
Dlv.     141-800 :     144-588. 


075. 

Hun,  60-292. 
076. 

N.   Y.   207-576 

^^^3;  "165-869;  Y50'-799  ;  160- 
831;  166-586:  171-295:  172- 
261.  876;  178-337;  177-384; 
1  TO— 238 

Mlac.  6l-li7;  28-711;  07-583; 
68-470:  7d-128;  74-561:  70- 
82;   01-675. 

N.  Y.   Supp.   124-786;  130-341; 
145-1085;    152-65;    155-926: 
157-98:    158-364,    617;    163- 
984  :  166-521. 
077 

App.  Dlv.  10-237;  27-161,  458: 
28-303;    20-371;    31-139,    306; 
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i?^k*^:?21'   Te.434:   83-284:1 
01-19;  92-250;    125-370,   398 
129-78  ;      i:«-274  ;     1  rt<i-34  7 
1T9-274 

MlBC.  18-290;  25-352:  29-425: 
30-66;  45-172:  52-312,  521; 
60-360 ;  61-74  ;  99-361. 

N.  Y.  Supp.  50-329.  622.  1002; 
52-614,  772;  58-920;  61-924« 
942;  78-778:  82-159;  86-844; 
88-37 ;  toi-561 ;  103-581 ; 
105-205.  235;  108-651;  109- 
725;  113-31.  502.  633;  122- 
966;  139-320;  158-002;  168- 
623;  166-466. 

Clr.  Proc.  19-41,  184. 

Abb.  N.  C.  15-282. 
980. 

Hun,  23-406;  65-581. 


App.   DIv.  179-274. 
»Ii8C.  7-542 ;  48-495. 
N.    Y.    Supp.    95-910;    103-581; 

166-466. 
Civ.  Proc.  19-184. 
^81. 

N.'  Y.    69-61:    78-195,    847.    609; 
74-61;  75-340. 

Hud.  14-824. 
982. 

N."  Y.  88-268;    96-888;    158-419. 

Hun.    22-606,    651;    82-71;    48- 
162;    47-245:    53-463;    70-879 
92-44. 

App.  DlT.  2-567:  8-621;  41-448 
46-328;  52-591;  55-889:  56- 
161;  68-482;  70-806;'  77-466, 
78-544:  82-484:  85-66;  102- 
425;  108-233:  110-508:  119- 
838;  126-128;  128-703;  189- 
129;  144-688;  158-192;  164- 
203  ;  176-547,  950. 

N,  Y.  Supp.  161-287:  168-592. 
982-a 

N.    Y.    217-240. 

App.   Div.  177-614. 

^i?£-  i^''-^'  29-68.  664;  48-309; 

69-209;  70-569. 
N.  Y.  Supp.  58-856,  882:  60-650: 

61-97.  680:  66-931:  67-17,  561: 

73-817:     75-2fi0:     79-.307:     82- 

918:    85-7:    92-459;    95-758: 

97-144 :     1O4-230 ; 

123-906;    126-414; 

140-645;    150-1066. 
Civ.    Proo.    15-81. 
JVeek.   D!g.  25-281. 
N.  Y.  Ann.  Cae.  8-498. 
988. 

Hun.   82-72:    68-247;   76-117. 

App.  Dlv.  2-567:  8-621:  28-35; 
66-3S9.  470:  62-543:  71-410: 
77-466:  80-247;  99-307:  112- 
921:    116-406:   11 9-.-?.?  8:    12«- 

^^3,38:  15.1-192:  17S-.379. 

Misc.   43-309  ;  44-242  ;  48-31 

N.    Y.     Supp.     60-1007;    67-176: 


109-648 : 

128-138 ; 


71-88:  72-704;  75-725;     wo- 
250;    OO-920;    rf8-72;    wfl-7«i 
•    102-092;    104-230:  161-16». 
Civ.   Proc.  5-141:   15-83. 
Abb.  N.  C.  22-356;  88-435. 
Sabd.  1. 
N.  Y.  83-156;  89-431. 
Hun,   40-461. 
App^  DlT.    62-501;    54-531;   66- 

&;  89-246. 
N.  Y.  Supp.  66-1097. 
St.    Rep'r.    14-647;    88-207;   84- 

707. 
Snbd.  2. 
Hun,   8-234;    18-845;   46-303. 
App.      Dlv.      69-413;      114-872: 

}2g-339;    175-685;    176-54«; 

178-3T7. 
N.    Y.    Supp.    74-1009;    100-200: 

110-.'»28;    157-916;    183.592; 

164—838 
St.   Rep 'r.  '23-586;  63-857. 
Abb.  N.  C.  22-856;  25-899. 

Hon,     82-71;     62-474;     76-600; 

78-89. 
App.    Dlv.    2-567:     7-460:   8-621: 

18-888;     27-100;    55-389:    68- 

281;     77-172.     466;     87-619: 

103-425;      119-338;      135-732 

137-63;      138-636; 

141-41;      143-828; 

153-192;    162-641; 

176-547;  178-669. 
Mtoc.     26-470;     32-602;     63-22; 

l»-209;  88-249;  101-383. 
N.  Y.  Supp.  50-185;  66-560;  67- 

11*1  '^^^J  78-1072:  79-307: 
86-7  ;    89-621  ;    92-994  ;    104- 

230;  119-906;  122-708;  125- 
614;  126-414;  129-1;  132- 
593  ;    188-356  ;  142-228  ;   149- 

t^i'SVl:  *"-'*'=  *•»■'»-= 

N.   Y.  Ann.  Cas.  8-261.  848. 
986. 

Hun,  06-238. 

App.  Dlv.  8-621;  64-359;  66- 
163;  108-10;  137-63;  147- 
584;    168-192. 

Misc.  41-205;  43-116. 

N.  Y.  Supp.  67-561 ;  96-468: 
1M-698;'^*188.856,    '    ^^' 

N.  Y.  Ann.  Cas.  8-496. 
986. 

N.   Y.   188-446. 

Hun.   76-000;   78-39. 

App.  Dlv.  5-621;  8-621;  26-460: 
35-187 ;  64-358  ;  66-163 ;  «7- 
342;  68-282:  103-423:  lOH- 
10.  233:  112-127:  116-4WI: 
187-53:  144-688;  147-584: 
151-916;  158-192;  156-149: 
168-146. 

Misc.   26-392.   419;   41-204; 


140-885: 
144-68«i: 
164-543 : 
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N.  T.  Snpp.  64-773;  67-561;  74- 

55;    83-930;    85-8:    92-904; 

95-469.    768;     101-769;     126- 

414;     129-1;     132-393;     13G- 

85;    138-356. 

Abb.   N.   C.  8-246:   11-233. 

How.    64-156:   68-516:   60-319. 

N.  T.  Ann.  Cas.  8-260,  349.  495. 


N.    T.    48-224;     83-156;     96-383. 
Hun.  48-433. 

Add.  DlT.  7-460;  8-621:  67-342: 
77-172  :  94-577  ;  io«-ii :  117- 

899;    181-242:    187-54;    161- 

916  ;  168-192  ;    166-399  ;     104- 
541 

Mi8c.'43-iia 

N.  Y.  Supp.  60-469;  78-1072;  88- 
192;  96-469;  116-629;  186- 
S5.  203;  142-228;  149-933; 
169-427;  166-613. 

St.   Rep'p.  38-207. 

N.  Y.  Ann.  Cas.  8-849. 
Snlid.  1. 

Hun.  88-294;  76-117. 

App.   D!y.   66-367. 

St.    Rep'r.   82-844. 
9mba.  2. 

Misc.  87-55. 

App.  Dlv.  47-416;  74-24.;  119- 
604. 

N.  Y.  Supp.  76-699;  104-275; 
119-906. 

N.  Y.  Ann.  Cas.  7-268. 
Svbd.  8. 

Hun,  14-497;  82-72;  66-454; 
83-32. 

App.  DiT.  2-567;  26-460:  28-33; 
66-205:    67-431:    68-87»    181. 

Misc.  27-9;  67-369. 

N.  Y.  Supp.  50-226,  1005;  74-18. 
73  ;  119-906 :  164-947. 

St.  Rep*r.  60-447. 
988. 

App.   Dlv.   94-441;    187-54. 
989. 

App.  DIr.  78-542. 
900 

App.    Div.   166-586;   176-933. 

Misc.   27-15. 

N.   Y.   Supp.   162-65. 
991 

N.'  Y.   Supp.  102-692. 
992. 

N.  Y.  107-531;  118-414;  124- 
645;   160-359;   162-263. 

Hun,  61-474;  80-177. 

App.     DlT.    2-341;    81-498;    96- 

^49;    104-134;    12,1-S25:    126- 

425;    186-58P;    137-528:    161- 

154  ;  167-297  ;  169-731 ;  160- 

270;   178-14;  180-159. 

Misc.  6-118:  8-270:  10-180:  11- 
893;  12-48:  13-220:  20-512, 
558;    38-491:   62-15:   96-?^. 

N.    Y.    Supp.    4-929:    62-1:    61- 
•    515;  66-553:   88-665;    110-777; 


121-677;      186-411;      142-506; 

160-45 ;   161-582 •   167-624. 
Civ.    Proc.    14-146,   332;    16-162; 

19-370. 
Abb.  N.  C.  27-419. 
N.  Y.  Super.  66-568. 
N.  Y.  Ann.  Cas.  1-4:  6-73;  8-128. 
903. 

N.  Y.  207-581:  22O-303. 

App.  Dlv.  96-153.  349  ;  123-825  ; 

149-329;    161-154;    162-852; 

160-271:    175-20. 
Misc.  91-530. 
N.   Y.   Supp.   1O8-C60;   136-411; 

37-1002;     146-7a     591;     161- 

680,  697. 
994. 
N.'y.  80-147;  103-658:  lSO-400: 

166-90 ;  162-263  ;  213-5. 
Hun,  61-4;  80-177;  8M-i4i. 
App.    Dlv.    1-601:     11-319;    'Jin- 

588;   42-8;    83-31;    84-33;    95- 

849;  123-825;   186-589;  146- 

153;  160-271;  161-650. 
Misc.     10-180;     14-309:     20-312 

668;    46-63;    60-374 ;    62-356; 

67-587;   91-430;  94-550. 
N.  Y.  Supp.  36-709;  58-665:  62- 

66 :  88^65  ;  124-809 ;  129-13  ; 

146-78;    160-217. 
Abb.  N.  d.  27-2. 


Hun,  76-486. 

App.   Div.  38-376  ;  42-8  ;  63-4 1 7  ; 

77-887  ;     136-589  ;     167-297  ; 

161-650. 
Misc.     8-270,    293;    10-180;     II- 

310. 
N.   Y.   SupD.   64-68:.  68-663:   p?*- 

103;    142-506;    160-45 ;    167- 

624. 
Civ.    Proc.    14-382. 
Abb.   N.   C.  27-2. 
N.  Y.  Ann.  Cas.  1-4. 

VAFU. 

Hun,  80-177. 
App.    Dlv.    63-417;    161-650; 
168-257. 
-Misc.    8-270.    293;    11-393;     14- 
310. 

N.    Y.    Supp.    67-1113;    146-883. 

Civ.    Proc.    14-332;    19-370. 
997. 

N.'  Y.  94-248:  103-638:  123- 
120,  436;   138-626:   169-108. 

Hun,     37-375;     69-212;     73-377 
9€^373 

App.  Dlv.  4-615:  6-37:  11-318: 
28-577:  29-351:  60-442:  5.1- 
75:  56-143;  67-219:  65-268:  78- 
348:  112-.'»61:  124-1:^0:  128- 
804;  132-214:  187-460:  15.1- 
81.  204:  158-56:  160-833; 
176-39r»:  180-n04. 

Misc.  9-,?73:  11-358:  14-310:  29- 
448:  32-46.S.  535:  35-198:  4K- 
64:    66-196,    198;    62-72;    72- 
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384;  91-481:  92-49;  96-280; 

100-115,  118. 
N.    y.    8upp.    28-168;     29-1118; 

80-706;     55-709:     51-207;     58- 

318;    60-755;    05-687;    06-558; 

67-160.    829;    Tl-486;    T2-747; 

98-769  ;     lUO-620 ;     108-194 ; 

1O8-909;    118-163;    122-784; 

181-198  ;     138-67  ;     142-759  ; 

146-57 :       154-886:       155-308 ; 

161-582;  165-221;  168-187. 
St.  Rep'r.  59-189;  88-993. 
Civ.   Proc.   14-288,  332. 
N.  Y.  Ann.  Cas.  6-219;  8-128. 
99& 

N.   Y.   108-658. 

Hun,    82-200:    80-177. 

App.     DiT.    4-615;    11-318.    319; 

29-351;  78-348;  182-209.  215; 

187-460;   140-286;  159-730. 
Misc.  9-375;  50-112;  91-430;  94- 

566 
N.    Y'.    Supp.    79-989;    122-784; 

125-178;  167-662. 
CIt.  Proc.  14-332. 
N.  Y.  Ann.  Cas.  6-852. 
999. 

N.  Y.  100-93:  107-231;  128-120; 

164-S99  ;     190-240 ;     200-88  ; 

207-572 :     208-374 ;     21 1-228 ; 

218-737. 
Hun,  23-218;  83-54;  42-90;  60- 

49,    145.    522;    69-211;    74-567; 

80-184;    81-163,    562;    88-110; 

91-284. 
App.  D!v.  4-140.  615;  7-403;  14- 

162;    19-269,   563;   28-508;   24- 

405,    450;    25-286,    595;    30-96, 

522:    39-660;    40-212;    41-618; 

46-326;   63-626.   649;   54-238; 

68-302,    478;    75-295:    70-348; 

77-112;  78-848;  79-87:  82-232; 

83-473  :  84-258  :  85-95  ;  86-90. 

473;  94-480;  96-635;  97-199. 

245  ;  100-219 ;  101-819 ;  102- 

364;    104-58.    96,    381,    594; 

106-297,      414;      110-50,     896; 

111-446;    112-339.    561:    114- 

145;    115-328;    116-564,   712; 

121-36.    684;    123-8;    125-71; 

126-87 ;      127-329 ;      128-44 1 ; 

129-431;     130-271.     374.     840; 

131-529:    132-208.    503:     134- 

595,    801;    135-152;    136-871; 

138-547.     590.     926;     139-78; 

140-811:    143-671^672;    145- 

153;    146-304:    147-589:    148- 

638.    872:     149-806:     150-562; 

151-643.   762 ;   152-411  ;   156- 

376;    156-55;    157-297,    304; 

168-25,     90,     867:     1636-123; 

1 63-07 ;       1 67-652 :       1 70-317 ; 

171-606:      172-747:      175-492: 

176-394;  180-512. 
MUc.  6-110;  8-362:   10-725:  11- 

125,  248:  12-87;  14-604:  16-258. 

632;    18-193;    22-81.    141;    24- 


748;  26-818.  866,  716;  96-19: 
28-808.  851,  890,  580.  On:  8*- 
207;  31-334;  84-552;  46-13; 
42-526,  628;  43-100.  133,  3e2; 
48-367;  49-461;  62-18,  524; 
63-802;  64-97,  518,  642;  66- 
27;  67-558;  68-175,  233»  373; 
69-463;  61-140;  66-329;  68- 
188,  424:  70-405;  72-581. 
566;  78-595;  74-588;  79-d«8, 
560;  80-598;  84-42;  87-141; 
H.S-676;  89-124;  96-279;  •»- 
49.  351.  436;  99-31,  673.  673; 
100-362,  396;  102-226. 

N.  Y.  Supp.  19-917:  30-68:  Sl- 
47;  46-780;  46-523;  48-490;  46. 
486.  917;  62-24,  810;  67-117; 
69-496;  61-688,  1129;  66-51S; 
74-29:  78-128.  487;  T9-968:  m- 
401;  88-821;  86-101:  87-46S: 
88-187:  89-863;  92-674:  88- 
679;  94-868;  l»6-542:  96-257; 
98-768;  100-837,  1003;  161- 
968;  107-465;  108-448;  114- 
228;  116-357;  119-906.  405. 
1001;  122-4,  784;  126-646; 
126-88;  127-386;  128-843; 
132-597;  183-214;  134-267: 
186-553  ;  189-47 ;  140-228 ; 
142-506;  146-880;  147-895; 
151-448;  153-656;  168-119. 
1000;  161-582:  162-150,  17B, 
598;  16.3-306;  164-388.  565. 
T07. 

Civ.  Proc.  15-69,  160,  162;  18- 
220    370 

Abb.'N.  C.  29-386;  81-66.  876. 

N.  Y.  Super.  64-650;  69-4tf: 
114-674. 

N.  Y.  Ann.  Cas.  6-852. 
lOOO. 

N.  Y.  108-274;  164-448;  188- 
245. 

Hun,  26-280;  48-441;  81-562. 

App.  DIv.  6-568;  59-461;  138- 
214:    160-662. 

Misc.  12-48  ;  45-578  ;  64-618. 

N.  Y.  Supp.  81-47:  49-154;  9U 
36;    186-656;    168-852. 

St.   Rep'r.  6-768. 

Civ.  Proc.  16-66. 

Week.  Dig.  12-662. 

N.  Y.  Ann.  Cas.  4-188. 

tool. 

N.  Y.  104-668;  114-574;  116- 
87;  121-57.  166;  133-50;  184- 
822;  188-669;  143-849;  162- 
267;   167-500. 

Hun.   76-516. 

App.  Div.  4-364;  26-15;  106- 
539,  548;  118-420;  128-S77: 
182-215;  189-818;  161-88S: 
153-913;   172-934. 

Ml8P.  6-131 ;  54-518. 

N.  Y.  Supp.  113-121;  123-1036 

N.  T.  Ann.  Caa.  8-251:  19-lM. 


1062 


NOTBS. 


N.  Y.  KMK08;  las-iao. 

Sun,  18-366:  81-222;  41«9:  68- 

4^;  81-172;  82-198. 
Add.  Dlv.  18-7;  18-625;  00-467; 
132-200,    215;    188-318:    171- 
606;  175-493. 
Misc.   ao-170,    207;   52-15,   801; 
54-518:    58-153:    88-280;    88- 
438;  88-675;  100-121.     .    ^ 
N.  Y.  8upp.  18-563;  80-213,  610: 
45-404;    46-186;    61-1129;    68- 
975;    102-975;   104-959;  llO- 
262;  118-1085:  128-1026;  158- 
119;  161-582;  162-150. 
St.   Rep'r.  ST-S56. 
Civ.  Proc.  18-220. 
1.008. 

N-    Y.    80-275:    86-433:    81-589; 
85-262;  8T-1 ;  188-689;  207- 
574. 
Hun,  26-187;  64-110;  72-198;  74- 
SS2;   76-185,   589;  82-400;   88- 
238. 
App.   Dlv.  14-162:  84-465. 
Misc.    18-200;    41-234;    88-675. 
N.    Y.    Snpp.    28-214;    61-777; 

151-448;   168-119. 
N.  Y.  Ann.  Cas.  6-270. 
S004. 

N.  Y.  Snper.  40-448. 

N.  Y.  80-275:  128-120;  182-867. 
App.    Dlv.    18-625;    24-526;    60- 

4&I;   136-872. 
Misc.   84-406;   52-14,   801;   54- 

518. 
N.  Y.  Supp.  83-60;  68-646,  975; 

162-975;  104-969;   122-4. 
Civ.  Proc.  18-220. 
Abb.  N.  C.  16-6. 
How.  62-29.  .  *' 

1006. 

N.  Y.  128-120. 
lOOT. 
App.  Dlv.  162-864;  116-80. 
N.  Y.  Snpp.  82-674;  128-1026. 
1008. 

N.   Y.    57-161- 
N.  Y.  Supp.  113-652. 
Misc.   45-183:  60-484. 
St.   Rep*r.  5-84. 
1008« 

N.    Y.   71-388:   74-382;    168^72; 

118-222;    261-607;    214-210. 
Hiin,  17-326:  80-t56:  43-181;  44- 

184;  52-582:  86-888. 
Apo.    Dlv.    58-576:    86-166:    82- 

t8;     128-14:     166-245,     479; 

164-527;     165-28;     166-864; 

168-22:  18,6-24. 
Misc.  8-488:  12-122:  28-283:  45- 

183;  66-240:  88-221.  ^^  ^^^ 
N.    Y.     Supp.    8II-653:    81-794; 

167-381;    145-987;    148-302; 

156-212:    151-706;    154-451; 

16T-466. 


St.   RepT.   5-86;   6-812;   16-408; 

82-9if. 
Abb.  N.  C.  27-475;  84-435. 
N.  Y.  Super.  54-543;  58-188. 
N.  Y.  Ann.  Cas.  6-279. 
Sii1»d«  4» 
N.    Y.    56-672;    61-800;    88*140;  . 

83-639.  ' 

Hun,  25-69B;  82-681. 
App.  Dlv.  86-166.    • 
Misc.   86-269.  ' 
1616.  .     •.      I      ;' 

N.   Y.   82-676;   124-a7;  127^198; 

148-84:  162-288. 
Hun,  7-2;  43^48. 
App.  DK  16-266;  81^-355:  48- 
879  ;  57-243  ;  61-293';  88^-260  ; 
108-102;  lll'^SiO;  112r696; 
113-861 ;  128-519  ;  144-651 ; 
145-168;  146-42;  ie^lnl64: 
176-960;   171-295.  r  <  .  , 

Misc.  47-96;  68-424. 
N.  Y.  Supp.  44-674;  56-Q64;)  68- 
157;     76,-858;     86^80 «     82- 
491;     83-482;     87-949'..     Hg- 
993;  125-898 ; '136r642 ;  195- 
411;   188.^41;  157t98.    - 
St.  Rep*r.  61-4.  r- 

Abb.   N.   C,  •  28-11.  ^,  ,  r  ,^    > 
N.  Y.  Ann.  Cas.  1-281;  8-296.  , 
1611.       "  '     J 

N.  Y.  73-876;  134-822;.  144-50S; 

148-294. 
Hun,  24-867;  76-160  r80-138* 
App.    Dlv.    8-269.;    14-88,;    105- 
YS:   186-197;   186-264  ;.l^- 
182 
Misc. '  24-744»   757:    53-178;  8^- 

36-  1O0-623.        .    . 
N.     i.     Supp.     83-666;     83-849; 

126-960;   142-1060;  163-203. 
Civ.  Proc.  15-lia  .    . 

Abb.  N.  C.  28-269.  ;  , 

N.  Y.  Super.  45-466.  .       «,  » 
N.  Y.  Ann.  Ca8.-2-4T... 
1012. 
N.  Y.  125-146.  /,    '»' 

Hun,    76-160:   86-188.  .    ^ 

App.  Dlv.  2-534;  126-603;  128- 

648 ;  180-197 ;  138*>2T3.    • . 
Misc.  24-305:  88-109;  50^178; 
83-597:  88-35.  •      jj^'     _ 

N.  Y.  Supp.  28-1053;  58r672;  77- 
94;   163-203.  .  • 

1613.  •      . 

N.  Y.  74-882;  86-488;  165-621: 
117-111;  128-96:  137-610: 
138-449:  141-488? ;  147-287; 
148-535;    168-484. 

Hun.  16-291:  17-324  f  1»-105;  21- 

259;     36-506:    81-286:     5^-208: 

66-196:  70-72:  72-531:  73-192; 

.74-160:    75-287;     87-154;    80- 

424. 

App.  DW.  l-8C8r  22-541;  23-348: 
28-136:  35-264,  429:  41-400: 
'44-182;  64-489;  66f>408;  72- 
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482;   7T-1T5;  88.455;  84-486; 

88-847;  98-118;   110-06;  112-! 

707;  114-870;  118-299;  11»- 

694,     928;     1226-845;     128-067; 

130-555.   558;   132-796;   143- 
♦       078;    16O-107;    164-208.    218: 

108-403;   177-453. 
Misc.  C-91;   10-619;  20-135:  26- 

130;    31-281;    32-288;    30-682: 

44-683;    68-178;    0O-484;    67- 

563;   04-659;  9O-^$60. 
N.    Y.    Supp.    30-177.    216,    1080; 

41-53;  46-816;  48-15.  154.  748; 

60-874;    64-724.    810;    66-721; 

60-740:     68-645;    00-740;    Ol- 

034;    06-474.    996;   72-657;   74- 

866;    82-452;    BO-780;    01^-107; 

08-777 ;      00-816  ;       1O0-194  ; 

103-437;    104-810;    1O7-1088; 

110-950;    113-201.    652;    ll.->- 

43;     117-554;     118-15;     122- 

885;     134-754;     180-93:     137- 

689;    149-673,    7.36;    163-1025; 

100-846,  1011:  104^380. 
Civ.  Proc.  16-408. 
Abb.  N.  C.  29-278. 
N.   Y.   Ann.   Cas.   2-65.  272;   lO- 

201. 
N.   Y.  Super.  66-152. 
T.  &  C.  6-186. 
1014. 

Misc.    60-434. 
1016. 

N.    Y.    61-140;    68-283;    78-875; 

79-397;  130-505. 
Hun.  16-587;  70-07;  87-154;  88- 

327;  02-523. 
App.    DIv.    11-602:    17-610:    22- 

351;    30-216:    44-132;    72-432; 

84-486  ;       93-545  ;       98-625  ; 

104-101;      100-197;      111-512; 

112-707;    113-245;    123-641 ! 

124-130 :      128-671 ;      108-522 ; 

170-202. 
Misc.    9-2;    12-44;    10-610;    26- 

345;    27-28:    53-178;    58-354; 

60-434  ;    73-31 ;   74-528  :  lOO- 

27. 
N.  Y.  Supp.  30-1030:  65-721:  60- 

1001 ;  00-740  ;  87-817  ;  96-33  ; 

108-118.  009:   11O-1098;  113- 

201;    132-196;    180-93;    164- 

65;   161-1026. 
O'T.   Proc.   19-91. 
Abb.   N.   C.  29-275. 
N.  Y.  Ann.  Cas.  2-184;  4-140.  n. 
1016. 
N.  Y.  134-90. 
How.  64-279;  66-172. 
Daly,  lO-lo. 
Week.  Dig.  7-842. 
1018. 

N.  Y.  61-809:  64-207:  74-487: 
83-46. 

Hun.  12-236:  17-397:  20-13t:  28- 
150:  26-200:  81-310:  40-623: 
71-289:  76-447;  81-146,  188. 
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App.  Diy.  9-800:  22-297: 

82-98;  91-465;  114-324. 

510;    188-867;    161-622. 
Mlaa  9-2;  18-95 ;  32-5 ;  t«S-«S. 
N.^  Y.   Supp.   34-81:  36-657:  6^ 

129;    81-586;     99-849;     119. 

835;   146-1033. 
St.  Rep'r.  69-626. 
Civ.  Proc.  14-62. 
Abb.  JN.  C.  29-263. 
N.   Y.  Ann.  Cas.   1-60;  S^lOt. 
1019. 
N.  Y.  84-680;  99-112. 
Hun.  48-612;  66-12;  60-454;  88- 

App.  DIv.  1-631;  18-314:  46-.'^ 
64-416;    66-202;    70-413;    71- 
171;     108-102;     108-230;    111- 
515L'  «5^2;     124-601;    139-387; 
140-286 ;    149-251.        ^^ 

**!?£  JSS'^lL  ?*-77.  337.  358 : 
48-420;   68-27.    172;  64.26Q; 

^'^X'  ??i?P-  32-32;  46-883:  4T- 
ISS'  52"*^^'  442:  01-404:  G4- 
55?'    SSh^^-     72-232:    75-l«, 

l^ilV    104-588:    109-120; 
188-768 ;  142-211. 
N.  Y.  Super.  69-135. 
How.  06-119. 

N.  Y.  Ann.  Caa.  7-173:  10^2UL 
1021. 

^•«X    *«*-283.    283 ;    208-384 : 

213-5. 

Hun.  46-201:  68-176;  71-2;  74- 

522;  84-161. 
App.     DIv.    49-870;    64-14:    M- 

609;   103-102;    118-861;   130- 

349;    141-782;    144-551.559; 

146-42 ;      171-295  ;      181-155. 

1 87 

Misc.  0-801:  19-411:  22-2:.S:  27- 
26iB^^«-150;  47-96;  61-331: 

.\.   Y.   Supp.  30-551;  44-2fi2;  50- 
46:     58-419:     63-424:     7a-.'M 
92-491:    93-482;    99-663:    lOD- 
828  ;   126-758  ;   18<».642 ;  180- 
341;   167-98;   168-755. 

Civ.  Proc.  14-141. 

Abb.  N.  C.  29-11:  81-188. 

N.  Y.  Ann.  Cas.  1-281. 
1022. 

N.  Y.  124-83:  129-193.  288;  '-3- 
491;  148-84:  160-899:  IJl- 
282:  162-437:  164-190.  220.  71S 
157-236:  KI2-263.  283:  ITO- 
505:  165-3.'W;  16S-.M2-  17^- 
20;  181-100,  112;  183-126, 
niH:  184-158;  191-3.19:  ITO- 
415  ;  ^KH>-252 ;  208-131:814- 
145:  218-104. 

Hun.  60-44?-  74-522:  R2-.W7:  «8- 
554:  87-150.  878:  88-4.'U):  89- 
257;  91-440.  605:  92-387. 

App.  DIv.  1-416.  601;  2-840,  897. 
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476;  8-29.  88;  6-259;  T-274:  lO- 
172:  11-662:  12-110.  266:  18- 
117,  443:  15-280:  16-502:  18- 
431:  aO-305:  22-111 ;  28-667; 
26-16;  81-565;  82-271;  86-847; 
89-247.  357,  478,  652:  40-79. 
452;  41-44;  48-146,  177;  48- 
114,  123;  50-532:  52-209:  63- 
230.  417,  634;  54-18,  132;  55- 
81;  68-282;  61-434;  62-624;  65- 
506;  67-142;  68-64.  286;  70-35; 
71-204;  77-265,  600:  88-30.  34; 
86-68:  86-485.  504:  90-553:  91- 
116;  96-412;  98-280.  550;  lOO- 
193;  108-229;  111-190,  640; 
112-696,  847;  118-222,  861; 
117-520,  781;  119-335;  126- 
711 ;  121-481 ;  122H161 ;  128- 
819;  127-288:  181-869;  134- 
870 ;  140-252  ;  145-814  ;  146- 
42;  150-888:  161-154.  158; 
168-77;  161-622,  941;  164- 
261;  167-947;  176-904;  178- 
746;  181-187. 

Misc.  11-468.  483,  570;  14-309; 
16-92;  16-361:  22-548;  27-676; 
82-421 ;  45-169,  188 ;  72-384  ; 
78-31:  81-421;  94-702. 

N.  Y.  Snpp.  14-436,  874;  32-48: 
85-700;  47-179:  50-218;  57- 
416.  542;  68-167.  865;  59-354, 
401;  65-294,  046,  1093;  66-3i)6. 
677;  67-41:  70-651;  71-133; 
78-69,  604;  74-756;  75-706; 
79-79:  82-220,  959;  88-685; 
84-237;  86-411,  520;  89-210. 
891;  96-623;  97-686,  949;  99- 
174.  663;  100-737;  102-613, 
988;  106-137;  107-652;  111- 
166;  119-327:  180-642,  654; 
181-193;  132-196:  18S-251, 
411;  186-652;  188-67;  189- 
980;  148-388;  146-1033;  149- 
744;    158-437;   162-^1004. 

St.  Bep'r.  66-483;  70-178. 

ClT.  Proc.  14-328. 

Abb.   N.   C.  27-316:  81-188. 

N.  T.  Soper.  57-105,  408:  69-183. 

N.  T.  Add.  Cas.  2-158,  253;  7-98; 
8-257;  9-193. 
1038. 

N.  T.  188-393;  191-839. 

App.  DlT.  81-558 ;  93-401 ;  117- 
521;  123-819;  128-839.  853; 
134-869:  140-252 ;  148-767, 
769:  146-42;  147-109;  151- 
168,  168. 

Misc.  45-63:  48-215;  58-27, 
178;  67-6«7;  72-334;  99-4; 
101-886. 

N.  Y.  Snpp.  99-33;  10O-737; 
102-477.  W3;  119-327;  124- 
809;  128-487;  180-642 ;  181- 
193 :  185-411 ;  161-851 ;  166- 
1077. 
1024. 

N.  Y.  124-146. 


1026. 

Abb.  (N.  S.)  19-277. 
1068. 

App.  DiT.  124-374;  188-302; 
169-436 

N.  Y.  Supp.  98-726 ;  108-801. 

Misc.  57-141. 
1064. 

App.  DiT.  31-141;  104-618; 
160-438. 

N.  Y.  Snpp.  93-725. 
1066. 

App.  Div.  81-141;  104-618 ; 
166-488. 

Misc.  57-142. 

N.  Y.  Supp.  98-725. 
1066. 

App.  Div.  31-141;  104-518 ; 
166-438. 

Misc.  57-142. 

N.  Y.  Supp.  93-726 ;  126-820. 
1067. 

Hun,  17-1. 

App.  DiT.  81-141;  194-518; 
160-438. 

Misc.  57-142. 

N.  Y.  Supp.  98-725. 
1068. 

App.  Div.  81-141;  104-518; 
169-438. 

N.  Y.  Supp.  98-725. 
1069. 

App.  Diy.  81-141;  104-618 ; 
160-438. 

N.  Y.  Supp.  98-726. 
1070. 

App.  Diy.  81-141;  160-438. 
1071. 

App.  DiT.  81-141;  166-438. 

N,    Y.   211-228. 
1166. 

App.  Div.  142-279. 
1171. 

App.  Div.  86-556;  176-882. 
1172. 

App.  Div.  36-556;   170-882. 
1174. 

N.   Y.  164-187. 

App.  Div.  86-656. 

N.  Y.  Supp.  56-861. 
1176. 

N.  Y.  68-845 ;  74-277 ;  206-251. 

App.  Div.  146-218. 

Misc.  51-339;  65-344. 

N.  Y.  Ann.  Cas.  9-262. 

N.  Y.  Supp.  120-237 ;  130-988. 
1180. 

N.  Y.  101-234;  121-212;  205- 
91. 

Hun,  61-238. 

App.  Div.  32-9:  53-446;  96-.S49; 
132-505 :  161-391 :  166-802 ; 
172-36.  144:  176-404. 

Misc.   61-574;   76-225;  96-247. 

N.  Y.  Snpp.  107-750:  110-777: 
158-200. 


1066 


NOTBB. 


t 
1182. 
N.  T.  Ann.  Cas.  1-4. 

IIHS. 

Apj>.  Dlv.  186-668;  155-448; 
158-734. 

N.  T.  Snpp.  iai<^89;  148-1026. 
1184. 

Anp.  Dlv.  61-447. 

Misc.  80-690. 

N.    Y.   Supp.   70-670. 
1186. 

N.  Y.  TS-310;  190-244. 

Hon    40-890 

App.*  Dlv.  26-588 ;  60-541 ;  122- 
622;   181-132;  162-123. 

Misc.  41-454:  60-371.  874.  461; 
62-854;  6T-612;  70-664;  80- 
182;    86-847. 

N.    Y.    Snpp.    69-959;    107-524 ; 
189-1016;    148-419;    167-662. 
1186. 

N.    Y.   197-79. 

Hun.    18-11:   i5-163:   91-497. 

App.  Diy.  86-608;  187-846;  138- 
T77;   148-875. 

Misc.   98-572. 

N.  Y.  Supp.  80-348:  122-639; 
162-959. 

Abb.  N.  C.  81-480. 
1187. 

N.  Y.  78-622;  4^1-679:  197-79; 
201-367. 

Hun,  80-567:  87-420. 

App.  Dlv.  22-158.  59^:  85-232; 
87-396;  42-243;  46-144;  52- 
850,  696:  64-100;  69-614;  70. 
60;  76-117;  80-384 ;  81-466; 
99-223;  108-697:  112-866; 
118-11,  679;  122-622;  124- 
3.50.  443;  12K-498;  134-41: 
136-881 ;  186-290;  187-301. 
846;  140-32;  146-477;  148- 
872;  149-403;  160-893 ;  161- 
301,  763;  162-571:  157-295; 
172-604. 

Misc.  22-74.  82:  32-292;  42-622; 
43-298:  44-463.  470;  46-329; 
64-446;  61-140;  66-346;  70- 
405  ;  71-193,  576 ;  84-872;  93- 
587;  94-176:  98-71,  572; 
102-173. 

N.  Y.  Supp.  18-581:  48-86:  66- 
88;  61-817;  66-349;  69-88;  74- 
1113;  77-458;  80-7.^0;  93- 
958;  98-1078;  107-524  ;  108- 
663,  1080;  114-756;  122-539 
127-187;  128-419;  142-506 
146-224;  167-869;  158-922 
162-181. 

Abb.   N.  C.  31-447. 
1188. 

N.    Y.    211-228. 

Hun,    80-567;   01-199. 

App.  Diy.  35^232;   151-768. 

N.  Y.  Supp.  18-581. 
11 89. 

N.  Y.  123-120,  436. 


20; 


p    App.  DlT.  106-60. 

Misc.  52-15;  96-283. 
1199. 

N.  Y.  Supp.  114-898. 

1200. 

Hun.  25-587;  76-614. 

App.    Dir.    18-40S:   40-108; 

446;  109-36. 
Misc.     14-186;    19-696; 

61-438;  70-338. 
N.    Y.    Snpp.    87-402:   96-1036; 

128-722. 
Civ.   Proc   14-438. 
N.  Y.  Super.  45-148. 
N.  Y.  Ann.  Cas.  2-164. 
Week.  Dig.  10-464. 
1203. 

Hun,  7-66;  162-3. 
WeelL.  Dig.  9-810. 
liS04. 
N.  Y.  60-689;  61-136;  87-609. 
Hun,  18-316;  26-619:  34-644; 

292;  64-667;  71-526:  85-84. 
App.    Dlv.    16-618:    42-338; 

300;    106-66;    131-666;    139- 

90 :  181-235. 

Misc.  8-477;  16-97;  23-627;  68- 

119;  74-522. 
N.    Y.    Supp.    44-10.57:    76-851; 

116-110;  144-476;  167-731. 
Abb.  N.  O.  18-^360. 
How.  60-499. 
1205. 
N.  Y.  102-337. 

.  Div.  16-618;  79-170;  111- 
0,      11:      115-496:      124-.359. 

776;  131-666;  187-400;  139* 

99 :  181-235. 
Misc.  11-624 ;  16-18, 07 ;  63-119. 
N.  Y.  Supp.  32-920:  44-1057;  62- 

1129;    97-616;    101-455;   116- 

110;  121-218;  128-137;  167- 

731. 
Civ.  Proc.  15-171. 
N.  Y.  Super.  42-202. 
Week.  Dig.  7-107.  219. 
1207. 
N.    Y.    66-486:    84-206;    85-246: 

126-272;      133-605;      184-219: 

140-256;     143-302;     144-326. 

192—128 

Hnn,  12-396;  18-406;  20-153;  73- 
323;  81-483;  84-317.  383:  89- 
587. 

App.  Div.  1-150.  282:  7-81:  SO- 
217;  44-82:  46-405;  64-12S: 
56-18;  58-190;  62-484;  66-567; 
70-28;  78-800.  412:  76-226:  «l- 
327;  86-230;  98-567;  102- 
428;  106-339:  119-211:  126- 
839;  127-150:  1.^*-917;  134- 
449;  139-317;  140-632:  141- 
338:  165-47:   171-729. 

Misc.  7-652:  10-106:  12-507:  14- 
598:    15-426:    18-5.52:    26-12^ 
30-60;  33-n7:  42-48*  231; 


^% 
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295:  68-457:  64-292:  71-382; 
OT-150 

N.  Y.  Supp.  54-1021;  66-307;  6T- 
845,  3S:  68-253,  680:  TO-750; 
T8-a47;  T6-861;  77-49;  78-44; 
81-431:  88-316;  90-977;  94- 
401;  104-621;  117-129;  119- 
801;  126-982,  1087;  127- 
1100;  156-265,  502 ;  157-10^7. 

St.  Bep'r.  6-10. 

CW.  Proc.  6-158. 

Abb.  N.  C.  18-137. 

N.  Y.  Ann.  Cas.  1-278;  8-242. 

*209.  ^.^ 

N.    Y.    162-263;    168-178;    176. 
378  ;     18S-3T8  ;  198-286  ;  214- 
45. 
Han,  70^68;  92-82. 
App.  DlT.  18-602;  49-13;  62-543; 
118-862;     122-668;     182-352; 
186-676;       162-2 ;      166-329, 
338;  180-449. 
Misc.    14-530;   22-551:  28-200; 
29-638;    45-341;    6&-41.    627; 
67-404  ;  72-179  ;  88-307  :  102- 
597 
N.  Y    Supp.  85-1082;  86-686;  58- 
1018;   68-887;   71-122;   90-882; 
92-208;  107-61,  506;  116-869; 
119-274  ;     121-98 ;     122-600 ; 
100-688;    152-163. 
Civ.  Proc.  14-888. 
Abb.    N.   C.  16-86. 
N.  Y.  Ann.  Cas.  2-869. 
1210. 

App.  DiT.  187-782. 
N.  Y.  77-515;  108-274. 
Misc.  7-348;  9-231;  94-20. 
N.    Y.    Supp.    122-648. 
1211. 
N.  Y.  206-546.  ^       ^^ 

App.  Dlv.  14-301 ;  91-584  ;  100- 
ifc;  117-760;  120-155;  122- 
170;   172-644. 
Misc.  71-516;  101-443. 
N.    Y.    Supp.    106-616:   158-032; 

160-209. 
Abb.   (N.  8.)  12-880. 
Johns.    Ch.   2-172;   6-288w 
1212. 

N.    Y.    85-258;    177-286;    182- 

286. 
Hun.  88-648. 

App.    DtT.    ai-290:^  49-280;^8«. 
^76;    94-441;    148-302;    161- 
flfiO 
N.    Y.'    Supp.    146-894. 
Svbd.  2. 
App.   Dlv.   148-802.^ 
Misc.  28-887;  45-159. 
N.   Y.  Supp.  68-267'  85-71. 
N.  Y.  Ann.  Cas.  6-66. 

1218. 

N.  Y.  85-258. 

Hun.  29-571:  *®-^» 
Misc.  28-887;  fJ-fS. 
N.  Y.  Snpp.  146-804. 


St.  Rep*r.  18-826;  88-168. 
Abb.  Pr.  6-1.  • 

How.  5-28& 
N.  Y.  Ann.  Caa.  6-65.  . 
Siabd.  1. 
App.  Dlv.  81-200;  161-620. 

siibcua. 

N.  Y.  180-612. 
1214. 

App.  Div.  44-106:  66-310;  70-26; 

98-116;   148-803;   168-602. 
Misc.   10-%676:   67-501;   98-376; 

102-240. 
N.    Y.     Snpp.    87-28;     153-907: 

163-83;  168-876;  169-391. 
How.  59-464. 
1216. 

App.  Dlv.  66^810:  70-26;  98-116: 

98-567;    168-502. 
Misc.     10-676;     16-620;    46-204; 

98-375 ;  102-240. 
N.    Y.     Snpp.    47-176;    94-611; 
158-007;  168-(876. 
1216. 
N.    Y.    182-867;    184-680;    148- 

250. 
Hun.  88-171. 
App.     mv.     44-106 ; 

160-818. 
Misc.   16-193;  98-376 
N.    Y.    Supp.    64-130; 
138-340 ;      148-72 ; 
168-876. 
Civ.  Proc.  14-46. 
1217. 
N.   Y.   58*280:   88-216;   112-801; 

184-627;   142-152. 
Hun,   21-505;  29-571:  67-287. 
App.  Div.  1-404;  12-477;  14-870; 

114-406;  148-200-;  168-86. 
Misc.  46-340. 

N.   Y.    Supp.    102-305;    158-806. 
St.  Rep'r.  61-864. 
N.  Y.  Ann.  Cat.  4-248. 
Siibd.  1. 
N.   Y.  142-162;  148-260. 
Hun.  88-171. 
p.  Div.  46-868. 
sc.  28-881. 
N.   Y.   Snpp.  85-688. 
St.   Rep'P.  47-644. 
1218. 

19-306. 

Dlv.   162-500:  179-883. 
16-206;  17-340. 
Supp.  147-671 :  165-936. 


148-741 ; 

102-241. 

102-306; 

168-83 ; 


Api 
Mil 


Hun, 
App. 
Misc. 
N.  Y. 
1219. 
Hun, 


29-571:  49-288. 
App.   Dlv.    102-428; 

168-502. 
N.  Y.  Supp.  92-512; 
Civ.  Proc.  14-342. 
Abb.  N.  C.  80-406. 
N.  Y.  Ann.  Cas.  1-110. 
Snbd.  1. 
Misc.  10-677. 

1057 


148-803 
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NOTES. 


N.  T.  Bapp.  149-194. 
Snbd.  2. 

App.  DlT.  14-869. 
1220. 
App.  DiT.  79-169;  115-496;  187- 

400;    163-262;    159-800:    176- 

108. 
N.    Y.    Snpp.    30-153;    101-456: 

121-718 :     137-1084 ;     144-807 ; 

162-467. 
Abb.  N.  C.  81-464. 
Law  Bull.  1-80. 
1221. 

Hun,  29-671. 

App.   DIv.  42-383;  86-888;  lOl- 

133;   176-108. 
Misc.  53-47. 
N.     Y.     Sapp.     88-760;    •1-876; 

102-1006:   162-467. 
St.  Rep'r.  21-711. 
Snbd.  3. 

Hui>.   42-604. 
St.    Rep'r.   4-689. 

-  Jit^-  N.  C.   18-410.  490. 
1222. 

N.  Y.  168-41;  188-^97. 

App.     DiT.     98-566;     108-427; 

162-8;  170-78. 
Mi8C.  22-258;  53-48. 
N.  Y.  Supp.  50-46;  92-612. 
1223. 

App.      Dlv.      98-567;     102-427 ; 

162-8;  170-78. 
Misc.    13-206. 
N.  Y.  Sapp.  50-46;  92-612;  102- 

1006. 


N.   Y.   101-187;  109-12. 
App.   Dlv.  80-151:  96-164;  184- 
775. 

Ml0C   73-28;  91-264. 

N.   Y.   8upp.   89-200. 

ClT.  Proc.  9-17a 

How.  N.  S.  3-442. 
Snbd.  1. 

Hun,  25-494. 

Abb.  N.  C.  17-280. 
1227. 

N.   Y.  131-641. 
1228. 

N.   Y.   75-240;  97-610. 

Hun,   81-140;  79-242:  87-876. 

App.  Dlv.  15-281:  26-16;  80-77; 
40-5(57;  49-396:  77-264;  80- 
43:  94-599;  118-343;  1 24-775 i 
126-510;   130-194:   140-286. 

Misc.  7-306;  27-676;  45-160; 
56-404. 

N.  Y.  Supp.  68-50.  824;  63-431: 
80-146 ;  103-606 ;  110-386  ; 
125-123:  lOO-llOT. 

St.  Rep'r.  12-668. 

Civ.   Proc.  19-208. 

N.  Y.  Ann.  Cas.  2-190. 
1220. 

Hun.   23-230:  31-140. 

App.    Dlv.    40-565;    40-396;    02- 


301;   180-194. 

Misc.   7-806;  0-514:  24-687; 
304;   45-150;  55-404. 

N.  Y.  Supp.  28-186:  62-489; 
50;  68-481;  79-367;  86-107& 

Abb.  N.  C.  20-26S. 
1280. 

N.  Y.  43-90. 

Aop.  Dlv.   16-28L 

Misc.   45-169;   51-888. 

N.   Y.  Sapp.   100-828L 

Week.  Dig.   10-187.  454. 
1231. 

N.   Y.  97-610. 

App.  DiT.  15-281 ;  83-164 ;  144- 
673. 

Misc.  45-169. 

N.  Y.  Sapp.  82-471. 

Civ.  Proc.  14-176L 
1232. 

App.  Div.  66-319;  171-969^         « 


Misc.  04-.566;  101-443. 
N.  Y.  Sapp.  157-662. 
1284. 

N.  Y.  190-246. 
App.  DlT.  40.86t. 
Misc.  11-12. 
1235. 
Hun,  64-127. 

App.  Dlv.  69-88;  l«2.38a 
Misc.  62-66. 

N.  Y.   Supp.  74-589:  114-681. 
N.  Y.  Super.  46-134. 
1236. 
N.    Y.   81-188;   88-866;  119-lA 
Hun,  70-64. 

App.   Dlv.   18-664;  29-603:  113- 

861;   114-861;   124-863:  1»- 

263;  130-349:  162-3:  178-6tl 

Misc.    17-733;    45-159;   53-47: 

55-69. 
N.  Y.  Sapp.  51-178;   162-1006: 
106-219;   100-22&;  141-1011 
1237. 
N.  Y.  118-168;   168-119;  215- 

39,  351;  218-127. 
Hun    70—64 

App*  DiT.  86-400  :  113-396 :  119- 
885  ;  180-849  ;  188-247 ;  168- 
2. 

Misc.  85-139:  42-43;  46-601: 
55-69;  60-416. 

N.  Y.  Sapp.  88-814;  81-32;  09- 
1.^:  106-219:  118-581:  123- 
162.   1028:   141-1016.     •  . 

Civ.  Proc.  28-287. 


N.  Y.  82-866. 

Misc.  17-788 :  60-279 ;  66^. 
N.  Y.  8app.  166-219. 
1238. 
N.   Y.  168-64. 
How.  26-180L 
Misc.  55-69. 
N.  Y.  Supp.  106-219. 
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^ 


Barb.    42-593. 
^ITend.  28-^666. 


N.    Y.   43-4S1;  77-428:   100-263: 

:&68-278. 
Htm,    29-680. 
A.pp.    Dly.    81-202;    40-103;    48- 

102;  (»-14;  84-408;  88-500; 

122-120;    146-260;     161-217; 

l«0-52. 
Misc.   61-419. 
N.     Y.    8upp.    74-194;    86-141; 

96-191 :     101-725 ;     108-606  ; 

129-1035 ;      142-1027 ;      146- 

565;   162-1053. 
St.  Rep'r.  16-255. 
Civ-   Proc.  7-r328:  11-422. 
Abb.  N.   C.  80-84. 
N.  Y.  Super.  64-60. 
N.  Y.  Ann.  Cas.  1-104;  4-818. 
Svt»4.  1. 

N.    Y.    187-562;    149-527;    168- 

278. 
Hun,  7-209;  26-589:  86-379;  41- 

856*  4tt.^6flfl. 

App.  *Dly.  1-155;   161-217. 

8t.  Rep'r.  61-860. 

How.  N.  S.  2-207. 

Daly,  10-84. 
SiiBd.  2.  ' 

Hun.  81-816. 
9vl»d.  8. 

Hun,  28-866. 
Snbd.  4. 

St.   Rep*r.  86-838. 


N.  Y.  78-613;  187-552;  168-27a 

Bun,  20-630;  82-193;  86-378; 
41-852. 

App.  DIr.  20-529:  48-102;  88- 
501;  122-120;  132-464;  166- 
600;    161-217;    169-52. 

N.  Y.  Supp.  82-272:  62-R32:  86* 
141 :  106-606 ;  141-725  ;  142- 
1027:  164-577:  166-162;  162- 
1053. 

Mlac.  86-310;   92-451. 

Bt.    Rep'r.   21-456;   60-416. 

Civ.    Proc.  4-152;  18-29. 

Abb.  N.  C.  20-151. 

Dem.  6-449. 

N.  Y.  Ann.  Cas.  1-104. 
8a1»d.  1. 

N.  Y.  168-278. 

Hnn,  25-569;  48-588. 

App.    Dlv.    161-217. 

Misc.    11-281. 

N.  Y.  Supp.  146-565; 

St.  Rep'r.  62-561. 
•abd.  2. 

Hun,  86-880;  87-607. 

Misc.  11-281. 

Civ.  Proc.  7-330:  8-194. 

ITow.  N.  8.  2-208. 
Svbd.  8. 

App.  Dlv.   109-36. 

Abb.  N.  C.  21^851 


S«bd.  4. 

N.   Y.  16S-27& 

Hun,    29-630;    86-381;    68-636; 
78-847. 

App.  Div.  40-168 ;  84-408 ;  109- 
86;  161-217. 

Misc.  16-864. 

N.  Y.  Supp.  29-126;  146-565. 

St.  Rep'r.  86-833;  62-661. 

Civ.  Proc.  7-331. 

Abb.  N.  0.'8O»84. 

How.  N.  S.  2-200. 
1244* 

App.  Div.   128-861. 

Hun.  12-677; 

Abb.  N.  a  4-868L 
1246. 

N.  Y.   168-64. 

App.   Div.   166-860. 

Misc.  6-889. 
1246. 

N.  Y.  68-534;  81-184^  168-60, 
274. 

Hun,  81-626:  81-193;  81-285. 

App.  Div.  48-103;  107-109,  114; 
126-268;  148-149. 

Misc.  6-399;  81-471;  69-488. 

N.    Y.    Supp.    80-711;    94-1026; 
109-226;  127-628;   141-1016. 
8«bd.  1. 

App.  Dlv.  81-171. 
8«bd.  2. 

N.  Y.  79-665. 
Svbd.  8. 

App.  Div.  107-109. 
1947. 

Hun.   28-484. 

Misc.  69-488. 
1248. 

N.   Y.*217-288. 

Misc.  69-488. 

N.  Y.  Supp.  127-628. 
1250. 

N.  Y.  216-458;  217-287. 
Hud,  78-28. 

App.  Dlv.  77-498 ;  1O7-109,  114. 
N.   Y.  Supp.  94-1026. 
1261. 

N.  Y.  140-.Tr4:  148-567:  147- 
665;  163-54;  204-519 ;  218- 
287;  216-488. 

Hun,  7.3-23;  76-501;  79-228: 
88-208. 

App.  DlT.  8-d40:  22-93;  46-495: 
66-31:  62-113:  77-498:  80-294; 
101-124.  359;  106-574;  112- 
158;  148-149;  166-43. 

Misc.  «-.398:  27-30:  31-o41:  4K- 
483;  66-625;  61-341;  89-438; 
90— 480 

N.  Y.  Siipp.  47-800:  64-1044; 
65-557:  67-425:  81-11:  91^ 
937;  93-734:  94-221:  H^- 
289;  136-838;  141-1016; 
162-225. 

St.    Rep'r.   1f5-217;  61-231. 

Civ.   Proc.   16-11. 
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H.   Y.  Super.  BS-llft. 

N.  T.  Ann.  Cas.  l-2]t 
12S2. 

N.  Y.  148-571. 

Han,     6S-41;      75-499;      80-114, 
206. 

App.     DiT.     22-93,     94;     68-113; 
115-862 ;  144-747. 

Misc.    20-499;    51-233;    64-467; 
68-359;   6A-24. 
/  N.    Y.     Supp.    47-800;    64-1044; 

lOa-814;      101-62:      109-660; 
111-1081;  121-501;  129-026. 

St.  Bep'r.  16-217. 

N.  Y.  Ann.  Cas.  1-88. 
1268. 

N.  Y.  180-482. 

Hun.  60-277. 

Misc.  81-626. 

N.   Y.  Ann.   Cas.  4-861. 
1264. 

N.  Y.  8-185. 
1266. 

Ajpp.  Diy.  105-676. 

Misc.  7-566;  45-484. 

N.  Y.  Supp.  94-221. 
3266. 

N.  Y.  87-10;  188-510. 

Hun,  86-687. 

App.   Div.   77-498;   168-617. 

N.    Y.    Supp.    148-996. 
1267 

N.   Y.    Supp.   148-996. 

App.    Wv.    168-618. 
1268 

N.   Y.   Supp.   148-996. 

App.    Dlv.    168-618. 
1269 

App.  Dlv.   168-618. 
1260. 

N.    Y.    210-505. 

N.  Y.  Ann.  Cafl.  6-406L 
Svbd.  1. . 

N.   Y.   118-59. 

App.   Dlv.   18-607:  44-800. 

Misc.    16-867;    26-64,    664;    97- 
446. 

N.  Y.  Supp.  60-700. 
Snbd.  2. 

N.  Y.  50-896;  58-681. 
Snbd.  8. 

Hun,  81-371. 
1261. 

App.    DIt.    131-78. 

Misc.  64-306. 

N.   Y.   Supp.   107-727;  116-962. 

How.    49-105. 
1264. 

N.  Y.  50-896. 


App.      Dly. 


137.489;     lBS-« 


App.    Dlv.    181-78. 

N.  Y.  Supp.  116-962. 
1266. 

Hill.  4-619. 
1267. 

N.    Y.   50-896. 

App.  Dlv.  78-590. 


1268. 

167-262. 

N.   Y.   Supp.  121-738. 
1269. 

N.  Y.  58-434:  68-86L 

App.  Dlv.   145-270. 

Misc.  64-654. 

N.  Y.  Supp.  129-1085. 

N.   Y.  Ann.  Cas.  10-139L 
1270. 

N.  Y.  57-289. 

N.    Y.    Supp.    148-1050L 

Misc.   87-20. 
1272. 

App.  Dlv.  107-110.  114. 

Mlac.  6-899:  07-436. 
1278. 

N.   Y.   115-168. 
Hun,  49-881;  69-419. 
St.   Rep'r.  69-517. 
Civ.   Proc.   15-187. 
1274. 
N.    Y.   28-285.   865;  80-428:  S8- 

409;    86-631;    55-150:    71-58; 

lOli-662;     117-489:     128-«r: 

161-536 ;   154-749. 
Hun,    11-541;   19-576:  41-78. 
App.    Dlv.    4-216;    20-532;  S»- 

179;  29-682. 
Misc.  98-675. 
N.  Y.  Supp.  18-493:  47-118:  81- 

254:    58-999:    tW-VT^:   6ft-<B5: 

82-1025;   99-898:   157-497. 
St.  Rep'r.  45-769. 
N.  Y.  Ann.  Cas.  4-886. 
Snbd.  1. 

Hun.  71-184. 
Snbd.  2. 
N.  Y.  117-441. 
Hun,     27-601;     87-187;    40-m. 

66-408;  71-184. 
Apj).    niv.   20-201;   88-33:  43M 

44-851;    45-290;  82-882;  114- 

310;  172-884. 
Mtsc   25-51. 

N.  Y.  Supp.  5-681 ;  46-790. 
St.    Rep'r.    5-68:    88-567:  64-Tii 
Civ.   Proc.    11-143;   15-188:  81- 

168. 
Snbd.  8. 

Hun,  57-804. 
1275. 

App.  Dlv.  114-311;  187-782. 
N.  X. 


Supp.  99^898;  122-543. 

Civ.  Proc.   15-248. 
1276. 

Hun,  69-419. 
1277. 

App.  Dlv.  88-808. 

N.  Y.  Supp.  82-1086. 
1278. 

N.  Y.  98-87;  128-116,  406:  181- 
172. 

Hun.  66-408. 

App.  Dlv.  88-aoa- 

1O60 


Mlac.   40-684. 

»t.    Kep'r.   11-28S. 

Abb.    N.    C.    30-S21;   29-40S. 

N.  Y.  T«-«)2;  03-623:  BK-flST: 
104-025:  114-80,  BIS:  1»4- 
tfS:     i3»-240;     1ST-5SQ:     lOIfr- 

ioa-4iT:   18H-431:   1»3- 
1IW-43H:  20U-2H5:   aus- 

,„,     aiit-19.     OK:    21S-4Z8: 

xso-34e.  ^ 

DD,  IS-lOe.  20^  42-009:  SB- 
17:  TS-naO:  Nl-283:  »0-16t, 
308;  A2-474;  98-3B8. 

>.    Dli-     8-16G;    7-SO:    lO-COe; 
-1-538;    SS-086:    «r-lST.     476, 

Ta-611 :  T7-440:  si-oi :  sn-z. 


5«0; 


AP^_ 


S13.  TSO:  lil-31.  489,  SSI. 
715;  «ia-8.  64,  82,  158,  860, 
702.  8B1:  lBO-144.  166,  1S.1, 
313,  SZZ,  B44:  1S7-S84.  404. 
457,  SOT.  ess,  7S2:  108-209. 
233.    534.    flSo,    7;iO,    lBO-222  ; 

iei-«8,  9S,  laa,  42a.  4,^5,  479, 

511.  871:  >a2-4.t,  49.  !SR1, 
607,  643:  l«ra-7.  le.  360,  396. 
MT,  688,  950;  iaS-5R8;  IST- 
168,  278.  Sf)4,  92n:  10N-9S.  95, 
flOl,  (CS:  1«0-6I7:  lTl-301. 
682.  777:  172-201.  53S.  6.-i4.  93f.: 
lTS-478,  79«:  17«--1ri3,  7B8. 
82*1  r  177-392,  483,  532.  R41  : 
17S-605,  asi.  7*«.  7K7.  82 r. : 
lRO-434,  490:  lSl-162. 
Ulic  8-606:  10-2T4;  12-216; 
2S-3S;  48*204;  61-241. 


78-S92;  Te>BB6l  »4.281: 

lltM.9a7:      I»4-10n;      148-60: 
in»-439:  107-750. 


N.    Y.    79-381 :    200-266 ;    SOa- 
494. 

Bun,  00-211. 

App.  DIt.  10-508:  eO<^7; 
2EZ;  87-146;  07-432 ;  ' 
420:     111-480,     —       ■''■ 


107- 

tl-188: 
144-44B;    148-150; 

1B1-31»0,  404  :   lHl-162. 
UIic.  8-606;   61-241. 
N.  y.  Bupp.  04-388:  00-894;  8»- 

809;    184.1071. 
12S1. 

N.     T.     in4-52S:     13S-240;     1S2- 

824;    lOS-417;    174-131;   200- 

202,    263:    SOO-494. 
Hud,   BO-209. 
App,    DIt.    81-537:    BZ-530;    S4- 

152:    09-252:     72-493;    81-166; 

88-889;         07-682:         107-428: 

lll-4W>.    579:    lai-lSS:     182- 

720:  144-446;  148-150;  187- 

895,  404  :  100-647  :  181-162. 
Ulic.  8-606:  B7-210:  61-241. 
N.  Y.  8upp.  B4-SS6:  70-598;  80- 

869:   1*4-1071. 
1282. 

N.     T.    TB-496:    76-64S;    78-882: 

08-484:       110-414;       1S6-28T: 

IBS-SOS;  108-286. 
Han.  84-812;  84-390. 
App.    D!v.    14-227;    IB-iTTi;    83- 

B4T:    42-670:    4fl-614;   76-190; 

83-429 ;        84-397  ; 

100-536;    114-248; 

161-619,  777  :   164-818. 
Misc.  8-482:  .10-80:  48-153;  60- 

160:    SS-418:    70-64. 
N.  Y.  8app.  88-957:  82-422;  Ol- 

952  ;     Oe-30R ;     OB-870 :     108- 

50H  :     lia-7n ;    146-894. 
CiT.  Ptoc.  18-438;  10-344. 
Abb.   N.   C.   81-417, 
1288. 

N,  T,  08-484. 
App. 

471  ,  _ . .  .  _ .  _  ,  _  _ .  . 

100-638:     130-317:     164-818. 
UIpc.  a3-R2;  OB-41S:  70-OI:  07- 

4311:  0S-:i2n. 
N.     Y.     Supp.     88-924 ;     06-806. 

123-1028:  163-SOl. 
N.   Y.    Add.   Csi.    0-809. 


8S<3SS 


Misc.  76-44. 
288, 

MIbc.  70-04. 
280. 

MUc.   70-64. 
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NOTES. 


1280. 

App.  DiT.  181-88. 
1290. 

N.  Y.  96-4S4;  100-248;  136-287; 

153-300:  157-428;  198-286. 
Hod,     21-257;     83-354;     48-586; 

49-238;  66-404. 
App.  DlY.  88-647;  109-596;  116- 

^92;   118-844;    164-818. 
Misc.     26-139;     29-553;     30-69; 

60-150. 
N.  Y.  Supp.  53-957;  54-930;  84- 

1105;   96-306;    103-505;    118- 

70. 
CiT.  Proc.  16-48& 
Abb.  N.  C.  29-404. 
1291. 
N.    Y.  98-434.       . 
App.  DiT.  109-586. 
St.  Rep'r   50-132. 
8nba.  1. 

Abb.  N.  C.  18-80:  29-404. 
Snbd.  8. 

Hun,  66-404;  78-302. 
Civ.   Proc.   18-87;   15-486. 
1292. 
N.  Y.  102-464;  182-867. 
Han,  41-444 

App.  DIv.  33-546;  49-614. 
Mlac.   7-16;   12-25;  59-509;  60- 

160;  61-402. 
N.  Y.   Supp.  110-967;  118-70. 
1293 
Civ.  Proc.  14-172. 
Abb.  N.  C.  29-479. 
1294. 
N.  Y.  106-663:  128-426. 
Hun,     44-266;     64-523;     76-510; 

77-175:   80-176:   91-300. 
App.    DIv.    1-130;    5-284:    8-549; 

18-603:   15-294;  26-60:  28-73; 

51-516;    52-480;    63-488;     65- 

582;    71-1,    534:    84-449;    98- 

114;    95-194;    110-748;    123- 

388;     127-143,     931;     128-170; 

134-438;    138-879;    140-755; 

146-650;    152-937;    154-807; 

157-77  ;      166-587  ;      168-77  ; 

177-903;   178-485. 
Misc.  6-121;   7-694:  9-689;   12- 

101;    13-52;    24-373;    48-78; 

54-590;   56-352,   467. 
N.   Y.   Supp.  28-407:   30-52:  84- 

74;     44-593:     50-893:     53-677; 

65-77:     71-795;     72-959;     75- 

657,    923:   81-321:   86-240;   87- 

23;     88-502;     97-433;     104- 

956:    107-195.    042;    111-288; 

112-653;     119-395;     123-511; 

129-28,    961;    131-433;    188- 

939 ;  15O-1039  ;  16.3-821  ;  105- 

99 
Civ.   Proc.  15-68,  176.  187. 
1295. 
N.  Y.  100-243. 
Hun,  27-18. 
App.  DIv.  146-650. 


N.  Y.  Supp.  131-438. 

CIv.  Proc.  8-95. 
1296. 

Misc.  56-583. 

App.    DIv.    164-78. 

N.  y.  Supp.  107-85;  149-377. 

CIv.   Proc.  15-68. 

N.  Y.  Super.  05-2O& 
1297. 

N.  Y.  104-618. 

App.  DIv.  61-192;  121-2. 

Misc.  27-59. 

N.  Y.  Supp.  106-798. 

N.  Y.  Super.  68-238. 


N.    Y.    104-613;    110-665;    119- 

117;  198-207. 
Hun,  76-127;  92-826. 
App.  DIv.  51-191. 
N.    1.     Supp.    62-803;    64-241; 

181-46. 
1299. 
N.    Y.    198-207. 
App.   DIv.   51-192;   12S-«11 
N.   Y.  Supp.  64-241. 
1800. 
N.   Y.  60-112:   76-106. 
Hun,   19-17;  61-360;  61-4;  80- 

257. 
App.  DIv.  18-607;  26-68;  79-102; 

97-188 :      146-650 ;      lS7-n ; 

159-204. 
Misc.    16-552:  29-342. 
N.    Y.    Supp.   80-14:   49-41;  60- 

607;   89-606;    1814188;  141- 

780;  144-1. 
Daly,  9-482. 
1801. 
N.    Y.    96-625:     104-804:    Itl- 

156  ;  170-448  ;  200-206 ;  206- 

181. 
Hun.  38-531;  41.455;  75-516; 

81-128. 
App.    DIv.    14-368;    24-465,   521; 

40-12;     42-882;     86-282:    87- 

328;    89-551;   90-78:  91-.n7; 

102-416  :      118-7  ;      188-148 ; 

158-415  ;      157-77 ;      188-81 ; 

160-231;    163-19. 
Misc.  81-119.  181;  45^86;  46- 

152;  89-290. 

N.  Y.  Supp.  88-308:  84-4S7:  85- 
678.  H8Q;  91-8:  96-1101: 
107-668;  128-304;  141-780; 
142-908;    145-409:    148-48. 

N.  Y.  Ann.  Cas.  6-270. 
1802. 

Hun,      12-884:     16-875;     17-11, 
241. 
1303. 

N.  Y.  85-659;  90-646;  2OQk.201. 
204. 

Hun,  38-531. 

App.  DIv.  16-108;  22-181;  76- 
222;  79-108:  97-634;  100- 
518;    117-358;    128-775;    186- 
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NOTES. 


462,    481;    187-764;    189-591. 
91<8 :  16e-20& 
Misc.   7-391;  28-642. 
N.  Y.  Supp.  47-899:  78-397;  79- 
980:    100-932;    103-177;   118- 
104;     120-980;    121-159;    122- 
671;  124-189;  144-1. 
St.   Rep'r.  16-745.  9631 
CiT.  Proo.  14-290. 
Week.  Dig.  28-70. 
Connoly,  1-170. 
How.  61-896. 
1804. 
App.    DlT.    11-196;   84-168;  85- 

542;   89-806. 
N.  Y.  Supp.  56-668. 
How.  e7-20L 
1806. 
Han,  14-118. 
How.  08-406. 
1807. 
N.  Y.  184-580. 
N.  Y.  Supp.  88-80. 
1808. 
N.   Y.  72-613;  109-646. 
Hun,  68-47. 

App.   DiT.   117-359;  136-482. 
Misc.  20-52. 
N.    Y.    Sapp.    56-334;    108-177; 

121-159. 
St.   Rep'r.  15-199. 

isoe. 

N.    Y.   71-466.   688;    75-585;   76- 

164.  169;  101-292;  102-312. 
Hun,     19-220;     87-370;     89-372; 

92-326. 
App.    Dlv.    80-226;    89-425;    49- 

631;   169-40;   176-110. 
Misc.  12-35;  26-5a 
N.   Y.  Supp.   88-89;  85-412;  86- 

904;  52-431:  55-334;  68-300; 

144-963;     146-1068;     167-903; 

162^9. 
St.  ReVr.  14-8. 
1310.  • 

N.  Y.  92-581;  189-18;  209-59-: 

216-710. 
Hun,  49-163:  69-302. 
App.     Dlv.    5-211:    21-268;    42- 

626;     78-,578;     124-378;     135- 

125;   157-444. 
Misc.    29-275:    45-653;    58-42; 

67-182;  69-311. 
N.  Y.  Supp.  79-566:  88-366;  102- 

923;   197-940;   108-811;   125- 

686. 
Civ.  Proc.  14-415. 
1811. 

Hun.  81-881. 
App.  Dlr.  88-660. 
Misc.  44-227;  65-450. 
N.  Y.  Supp.  88-1036;  107-884. 
1812. 
N.   Y.  85-652;  87-409;  95-675. 
Hun.  75-18a 
Misc.  47-492. 
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N.  Y.  Supp.  66-284 ;  94-187. 

St.    Rep'r.    19-14;  67-288. 
Snbd.  1. 

Dem.  4-87;  6-288. 
8ii1>d.  2. 

N.  Y.  117-116. 

App.   DIt.   64-57. 
1318. 

N.  Y.  104-894. 

App.  Div.  148-924. 

Misc.  59-539. 

N.   Y.   Supp.  112-408. 
1814. 

Hun,  75-187. 

App.  BIT.  80-376;  142-789. 

Misc.  88-596:  59-584. 

N.  Y.  Supp.  78-77;  127-446. 
1815. 

N.  Y.  150-332. 

N.  Y.  Supp.  54-616. 

Civ.  Proc.  8-414. 
1816. 

N.  Y.  77-388;  81-122.  128;  104- 
394;  121-156;  126-423;  187- 
410:  141-171;  150-545;  164- 
399;  198-195;  208-131;  220- 
368. 

Hun.  88-581;  41-456;  69-317: 
74-523;  75-516;  84-397;  87- 
164. 

App.  Div.  4-365;  22-541:  24- 
465.  520;  88-338:  89-566;  89- 
152:  89-551;  90-79;  91-57: 
100-465;  198-495;  118-190; 
116-499.  1187;  122-668;  126- 
668;  148-807;  167-77. 

Misc.    81-181;    45-596;    89-290. 

N.  Y.  Supp.  80-700;  32-356;  83- 
1024;  48-15;  49-41:  56-997: 
63-974:  79-1063:  flb-652:  86- 
889;  86-396;  91-8,  561;  9.H- 
140:  101-455;  1O7-508;  111- 
231;  113-841;  114-784;  183- 
884:   188-491;   141-730. 

Abb.   N.  C.  31-140. 

N.   Y.  Ann.  Cfts.  1-27;  2-165;  6- 
270. 
1817. 

N.  Y.  57-637;  69-462:  74-216; 
75-470:  76-885;  109-147;  121- 
156;  126-423;  137-410:  138- 
670;  141-171;  162-505;  164- 
716;  157-449:  158-43:  176- 
808;  197-79;  209-167;  211- 
406;  212-344;  218-84.  411. 
499;  214-48,  602;  215-40, 
501;  217-14.  614;  219-391; 
220-24;  222-487. 

Hun.  16-104;  17-538;  60-344; 
69-436:    75-516;   83-429. 

App.  Div.  3-56;  4-449;  16-469. 
475;  20-28:  23-223;  24-451: 
30-290;  37-491;  39-647:  53- 
420,  648:  68-409;  81-446;  lOl- 
149;  107-369;  110-204:  112- 
874;  114-804;  131-569:  152- 
606,     808.     880;     158-22,     56. 
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NOTES. 


/ 


78.  185,  487,  498,  714 :  154- 
876;  16B-75.  170.  368.  382. 
654,  905.  925;  156-200.  869; 
167-98.  108.  647.  818;  158- 
92.  610,  628,  872 ;  15S»-52.  169. 
293,  443,  563;  161-94,  650, 
724.  730.  943;  162-181,  356; 
163-90,  234,  274,  468,  781; 
164-242;  166-340,  898,  932; 
160-597;  170-233.  686;  171-97, 
928;  17»-79;  173-183:  176- 
476;  178-944;  180-273.  352; 
181-96. 

Misc.  14-308;  25-477:  61-148; 
81-142  :  90-358 ;  03-152 ;  lOO- 
114,  366 ;  102-678. 

N.  T.  Bnpp.  44-985:  48-854; 
56-88;  6SflU1093;  73-995:  91- 
611 ;  116-172  ;  187^057  ; 
188-18,  67,  221,  266,  824.  875  ; 
130-587,  1051;  140-72.  139. 
650.  858.  1094;  141-588.  647; 
142-290;  148-8KK  881:  144- 
193.  613;  145-237;  146-259; 
147-324;  148-769,  795;  14»- 
978;  151-157,  101,  662;  155- 
438;  156-.'t40,  604:  157-22; 
158-211.  278;  162-482;  165- 
336;  167-871;  160-587. 

N.  Y.  Ann.  Gas.  2-215;  4-328. 
1818. 

N.  T.  46-589;  47-244;  112-406; 
180-265. 

Am>.  DlT.  181-569. 
1310. 

MiRC.   85-646. 
1320 

N.    Y.    Snpp.    148-489. 

App.    Dlv.    163-164. 
1821. 

Misc.  61-840. 

N.   Y.    Supp.    118-289;   116-172. 


N.    Y.    77-428:    80-66;    08-480; 

106-616;      182-867:      146-845; 

151-552;   155-138:    177-401. 
App.     Dlv.     1-130:     15-204:    28- 

599;    88-557:    52-624;    81-168: 

f»6-B23:     101-196;     116-721; 

122-28:    157-445;    162-723. 
Misc.  7-16;  11-271;  26-336;  60- 

160. 

N.  Y.  Snpp.  82-251:  46-892;  58- 
1012;    60-312:    01-912;    106- 
990;  118-70;  144-381. 
ClT.    Proc.    10-387. 
Abb.  N.  C.  20-359,  479. 
1323a. 

App.  Dlv.  147-110. 
N.  Y.  Rupp.  131-846. 
1824. 

N.  Y.  40-78:  R3..')49:  58-6.%: 
60-684:  60-209:  70-101.  141: 
72-496:  73-1.  1R7,  437:  74-2«. 
145,  177.  382,  608:  75-375;  76- 
826,  617,  540;  77-610. 


App.  Dlv.  80-164. 
N.  Y.  Snpp.  8<M»3. 
1825. 
N.    Y.    67-863;    66-112;   75^290; 

101-18;      11O-630;      160-312; 

168-79. 
App.  DiT.  186-481. 
Civ.  Proc  14-307;  15-49. 
N.  Y.  Ann.  Cas.  7-126,  130. 
1826. 
N.     Y.    60-374;     74-82;    82-00; 
85-241;  02-632;  107-645;  128- 

808. 
Hun.  76-889;  80-370. 
App.    Dlv.    22-131;    56-110:   78- 

468:  86-604;  O5-309;  136-481; 

188-416:   167-444:   158-58<w 
Misc.     15-527;     18-527:    22-riM 

26-50;    20-274;    43-423:   63- 

42;  67-182:  58-177. 
N.  Y.  Snpp.  55-884;  47-770:  77- 

207:    80-488:    lOS-923;    107- 

940;  148-806. 
St.   Rep*r.   15-190. 
Abb.    N.    C.   20-179. 
Dallj  Beg.  88-1420. 
1327. 
N.    Y.    60-874;    68-84;    124-189: 

128-803. 
Hun.    20-S96;    81-629;    76-3S0: 

80-870 
App.    Dlv.    15-887;    18-664;   22- 

liOO;   80-290;    70-430.   432;  M- 

869;   116-448;   126-210;  142- 

496;  157-444. 
Misc.    22-886.    439;    26-127;  S»- 

274;  58-42;  57-182. 
N.  Y.  Snpp.  50-454:  64-S28:  6R- 

884;  106-188;  18T-716:  142- 

850. 
Civ.  Proc.  10-206, 
How.  66-288. 
T.  ft  C.  1-089. 
1828. 
N.  Y.  107-645. 
Hiin.  80-4S5. 
App.  Dlv.  66-465;  110-448;  142- 

496:   157-444. 
Misc.  te-42 ;  57-182  ;  78-270. 
N.     Y.     Rupp.    72-827;    180-865: 

142-850. 
St.  Rep*r.   12-576. 
1820. 
N.  Y.  102-224. 
Hnn.   30-485. 
App.      Dlv.      66-469;      110-448: 

120-211:   142-496;   167-444. 
Misc.  22-439 ;  57-182. 
N.    Y.    Snpp.    72-827;    106-188; 

180-865; 
Civ.  Proc.  6-226. 
Daly,   10-886. 
1880. 

Misc.  63-42:  67-182. 

App.  JMv.    142-496 ;    168-68B. 


Proc.  16-42. 
N.  Y.  Snpp.  148-006L 
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I8UL. 
N.    T.    Ild-e82;    UM-189;    18»- 

540. 
Hun.  81-880. 
App.    DlY.  ^  S-5a7;    18-ei8;    22- 

132:    2»J|82:    31-312;    35-287; 

89-639;   7»-480;   142-496. 
Misc.    23-565;    25-550;    53-42; 

67-182. 
N.  Y.  8Dpp.  80-987:  47-899;  61- 

1068;    68-722:    64-764;    127« 

48;  101-696. 
CIt.  Proo.  18-108. 
Abb.  N.  C.  67-386. 
1882. 
N.   Y.  68-588 ;  128-808. 
Abb.  N.  C.  10-407. 
How.  68-84. 
1884.' 
N.    Y.    76-611;   84-466;   98-468; 


Hun,   88-109;  76-389. 
Misc.  73-273. 
M.  Y.  Snpp.  66-884. 
How.  68-84. 

1886. 

N.  Y.  90-476 ;  88-458 ;  190-246. 

HuQ.  84-485;  liO-606. 

App.   DIv.  22-100;  51-479;  lOl- 

*m:    117-.359;    122-aS9:    135- 

438;    161-502;    162-119,    126. 
Misc.     35-445:     60-569;     66-16r>. 

813  ;  78-273 ;  98-461 ;  96-701 : 

101-1. 
N.  Y.  Supp.  47-770:  64-740;  71- 

948:    103-177:    106-587:    112^ 

498;    119-131;    120-42.5;    121- 

689;    135-648:    147-317:    158- 

447;  166-448. 
1836. 
N.   Y.   86-162:  94-248:   109-267: 

121-1.06:     160-.')44:     170-367; 

194-819:    200-204;    208-181; 

216-153;  222-13. 
Hnn.    75-516. 
App.   Dlv.  21-267;  68-462;  137- 

482;  159-202. 
Misc.   15-527. 
N.   Y.    Supp.   122-724. 
1387. 
N.  Y.  84-466;  87-623:  97-1;  98- 

661:    102-159;     103-156;     109- 

4.'>4;  111-624:  121-57.  156,  277; 

128-120;      188-178;      143-530: 

160-223:      152-433:     159-169; 

188-346 :     184-29 ;    211-228, 

821;  215-553. 
Hun.  76-5ia 
App.  Dlv.  13-127. 
ICIsc.  12-63. 
Civ.  Proc.  16-864. 
N.  Y.  Ann.  Cas.  7-281. 
1388. 
N.    Y.    76-614:    79-409:    81-882; 

86-21:  101-228;  103-156:  109- 

464;    126-651;    127-639;    133- 


254;  184-612;  149-248;  142- 
270;  147-269;  148-409;  150- 
223;  154-228.  278;  155-380; 
157-449;  168-9.  468:  l»0-476. 
483;  102-444.  503;  l«3-505; 
164-248.  852.  868:  105-805; 
166-169.  899:  167-462;  169- 
199,  383.  440;  179-82;  178- 
428:  174-300:  177-365;  181- 
285;  188-40.  373;  184-301; 
186-261.  289 ;  187-104 ;  195- 
359;  299-249;  213-499;  216- 
272.  354:  21N-650:  220-21,  31, 
303.  322;  222-18,  159.  381. 
443. 

App.      Dlv.     34-270;      136-696: 

168-80;   166-668. 
N.  Y.  Ado.  Cas.  7-416;  8-249;  9- 

163. 
1839. 
N.   Y.   118-281;   181-697;   190- 

244. 
Hun.  66-57a 
1349. 
N.    Y.    79-678;    149-188;    188- 

280. 
Hun.  17-142;  19-17;  24-820;  26- 

803;  64-5;  81-168;  86-506;  92- 

61. 
App.  Dlv.  9-871:  16-472:  56-109; 

82-640 ;     101-818 ;      109-637  ; 

152-967. 
Misc.     16-40;     23-642;     43-27; 

74-474. 
N.    Y.     Supp.     52-156:    87-1078; 

91-945;  96-359;  157-299. 
Abb.  N.  C.  29-479. 
1341. 
HiiD.  67-516. 
App.    Dlv.    162-119.    125. 
Misc.  16-40;  56-352;  68-180;  66- 

814;   74-474. 
N.    Y.     Supp.    30-853;    67-182;. 

147-317;    167-299. 
Civ.  Proc.  19-282. 
Abb.  N.  C.  29-479. 
1842. 
N.   Y.   79-573;   102-888. 
Hnn.  19-17.  74;  21-268;  77-896; 

83-258:  85-506. 
App.      D!v.     81-653:      101-818 ; 

109-637;  176-893;  180-921. 
Mi8C.    12-406;   31-468;    58-257; 

74-474. 
N.  Y.  Supp.  52-130;  64-448;  91- 

946;  96-360. 
Civ.  Proc.  19-1. 
1848. 

App.  Dlv.  124-379. 
mTsc.  6-51;  4.^-27:  58-180. 
N.  Y.  Supp.  168-811. 
1844. 

App.    Dlv.    42-187:    50-185;    67- 

r,.-,3:     68-26:     108-2R4:      124- 

879;   181-560;  140-254;   166- 

891. 
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Misc.     16-86S:    28-642:    42-185: 

45-574;   46-422;   47-520;   60- 

310;  74-474;  100-112. 
N.  Y.  Bupp.  49-668;  52-156;  03- 

804;  73-907,   1110;  85-367;  91- 

36:     92-311;     108-811;     ll<f- 

172;  125-635;  157-299;  165- 

336;  169-770. 
1845. 
App.  Dlv.  55-109:  140-254;  171- 

1J55.  928 ;  180-273. 
Misc.  41-87;  4«»-420;  47-520;  97- 

270. 
N.     y.    «upp.    57-393;    157-173; 

161-417. 
1846. 
N.    Y.   49-1;  52-471;   54-25;  78- 

605;    84-55;    152-147;    213- 

499;    216-499;    218-738;    219- 

322;   220-303. 
Hnn.  16-141;  23-250:  87-275;  42- 

164;  61-224;   75-514. 
App.   Div.  24-23;  96-870;   122- 

668;  130-469;  135-585;  143- 

024. 
MiRC.     10-180;     14-309:    42-185; 

43-611;  45-576;  46-412;  47- 

520;   lOO-10<7,»112. 
N.  Y.  Supp.  36-710;  85-367;  88- 

282;  89-289:  91-86;  92-418: 

107-508;  128-631;  161-1097; 

165-290,  336. 
St.    Rep'r.    30^54;    89-666;    42- 

8;  48-508. 
Civ.  Proc.  15-121. 
Snbd.  1. 

N.  Y.  50-480;  75-25;  90-96;  96- 

567;   113-65:   120-643. 
Hnn.    8-389;    16-418;    19-9;    41- 

11;  47-152. 
Misc.   11-898. 
St.  Rep'r.  4-130. 
Snbd.  2. 

N.    Y.  64-236;   79-682;   118-418; 

178-535. 
App.   DIr.   1-409. 
St.  Rep'r.  31-817. 
Civ.    Proc.  7-188:  18-834. 
Week.  Dig.  20-508. 
Subd.  5. 

App.    Div.    185-587. 
1347. 
N.    Y.    58*680:    76-014;    78-606; 

112-413;  123-120. 
•Hun,  30-637:  31-25,  280;  46-74; 

55-ia'>:     56-215;     66-558;     74- 

523;  79-541. 

App.  Div.  9-370:  36-354:  68- 
273:  66-527:  95-194:  118-7: 
126-85  ;  131-569  ;  135-585  ; 
148-638. 

Mls«".  42-lS.'»:  45-575:  46-412: 
97-425:    100-112. 

N«X  ^lyiP-  41-46fi:  73-369:  85- 
867;  88-602:  91-36;  92-413; 
103-3.36;  116-172. 


St.    Rep'r.    17.5U:   aO-6M:  ST- 

808:  Ba^28& 
Civ.   Proc.  4-210;  6-14S;  19-12I.I 

15-198;  19-96. 
Abb.  N.  C.  81-140. 
N.  Y.  Ann.  Cas.  2-274. 
Week.  Dig.  17-888;  21-842. 
Subd'.  1. 

N.   Y.  47-468;  82-5T2. 
App.   Div.  66-530;  82-C«L 

N.    Y.    60-640;    114-560;    2«7- 

681. 
Hud.  18-118;  88-15;  a6-4Si;  86- 

111. 
Ap^DIv.    14-168:   24-406.  Sli; 

N.  Y.  Supp.  84-612. 
Civ.  Proc.  7-182. 
Week.  Dig.  80-508. 
N.  Y.  Ann.  Cas.  6-268L 
Snbd.  8. 
Hun,  6-201. 

App.  Div.  6-425:  126-85. 
Cfv.  Proc,  7-182. 
Week.  Dig.  20-506. 
Snbd.  4. 
N.  Y.  51-658;  68-322;  56-73;  »• 
215;    70-101;    74-452;    7»-in; 
85-546;  87-855. 
Hun.  15-483;  34-548;  41-384:  43- 
606;  88-328. 
•.  Div.  6-425;  22-541;  65-3l»: 
8-580;  126-85. 
Misc.  16-151:  61-598. 
N.  Y.  Supb.  114-146. 
Abb.  N.  C.  18-412: 
Snbd.  5. 

N.  Y.  58-508. 

App^DIv.  126-85;  180-468;18B» 

N.  Y.'Supp.  114-886. 
Subd.  0 

N.    Y.    27-688;    29-684;    46^MI: 
80-488. 
1848. 

N.   Y    87*408 

Hun.' 20-567;' 66-558;  76-74;  79- 

App.  Div.  57-101;  66-530:  139- 

268;  177-673. 
Misc.  45-575  :  46-412  :  lOO-lll 
N.  Y.  Supp.   73-370:   91-86:  »•• 

418;    113«>d61;    157-299;    164- 

386. 
1849. 

N.    Y.    76-214;   98-650:   121-1S& 
Hun,  24-820:  81-581:  78-448:  T». 

514:  80-888;  84-161:  85-106. 
App.  Div.  ."15-52^:  94-116:  118- 

8:   122-.')68. 
Misc.   45-575;  46-412;  100-112. 
N.   Y.   Supp.  54-820.   816;  91-36; 

92-413:  106-886. 
N.  Y.  Ann.  Gas.  1-27. 
1356. 

N.    Y.    121-67;    150-544;    188- 


^%. 
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^  196:   900.200:   906-181. 

-^SE.  ^iT;«'*-366;    »4-65;    126- 

^^6«8;    148-807. 

Mia€.  45-575  ;  100^112. 

N-  J.  Supp.  40-123;  01-36;  111- 

281;  188-384. 
gt-   Bepp.  19-642;  15-248. 
lY.    Y.  Super.  45-148. 
Lair  Bull.   1-29. 


N.  Y.  71-430;  76-250:  76-826: 
M8-120;   150-585.  * 

Hun,  16-586:  24-320;  90-670:  00- 
474;    80-257;    01-172. 

App.  DlT.  20-69;  20-482;  31-813 • 

86-341;    80-639;    54-867;    50- 

482  ;     83-62  ;     07-232  ;  *  100- 

52o;    118-191:    110-196;    121- 

263;     122-.359:     132-67:     148- 

688:  159-206;  160-231. 

**«.^A  ^V'JJ^-^'  l'y-733;  90- 
512;  38-661;  47-473;  651314: 
60-229;  100-112.  * 

^\^  ^!?^v»5?-^^^:  55-263;  69- 
1^;^  66-666;    60-349;    781224; 
80-843:      lO4-4«0;      105-587 
188-214;   145-409.  '^^^^  ' 

^*1^J^^'  *^*'^^*  ^^22.  42,  821; 
I>em.  6-287. 


L 
N.  Y.  146-251;  180-686. 
Hun,  40-657;  70-385. 

•^SR^  ^1^-    99-100;    81-318;    07- 

252;    158-585;    161-502? 
Misc.  100-112. 
^•g^E^Supp.    47-770;    64-1044: 

CIT.  Proc.  15-42;  10-208. 
Lo58. 

^.  Y.  85-858. 

Hun.   40-645;  61-4;  78-878. 
App.  Dlv.  1».660;  188-148;  140- 
^  254;   144-593;   168-926. 
^l"j?i  '^-348;  8-866:  81-107:  39- 

585:  41.^;  46-422;  60-415 ; 

100-112,  118. 
N.  Y.  Supp.  64-1066:  67-329;  86- 

599;     02-311;     05-628:     118- 

Ml;  128-304;  120-1087;  157- 

.  Abb.   N.  C.  81-169. 
1854, 

N.  Y.  89-366. 

App.  Dlv.  96-60;  119-385. 
Misc.  100-112. 
1855. 
N.  Y.  906-168. 

App.  Dlv.  7-486;  105-62.*^:  110- 
834  ;  186-480  ;  140-254  r  154- 
88S 

Mi8C.*ll-382:  41-87;  100-112. 
N.  Y.  Sapp.  188-914. 
1856. 

N.  Y.  «t:21»:  T8-1:  77-601;  146- 
251;   908-245. 
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^55x  ***584;  41-9;  58-287;  68- 
496;   60-276;   74-191;   76-74 

App.  Dlv.  8-108;  4-544;  6-28;  9- 
S^L^tl^'j  15-294;  99-178,  287. 
298;  25-25;  32-8;  55-249;  50^ 
157  »  JS-496  ;  106-342  ;  lOS- 
685;  111-291;  112-882;  131- 
7TO;  160-677;  171-212. 

^'a7d  ^HPPt  41-202:  47-888;  52^ 
618;  6»-67;  70-Soi ;  04-463; 

I57^i7b    **®"^^^*     i*«-i4 ; 

St.  Bep'r. '56-555. 
Civ.  Proc.  15-119. 
1357. 
N.  Y.  107-272 ;  183-230. 
Hun    63-496;  66-305;  02-376. 
-^BR-    Siy-    4-5434    14-57:    30-28 
5?j.  %!404  :  80-234  :  1O2-101 ; 
1O0-S42;  l6»-«35;  i21-577 

^•J^'  ^.^EPa.?*'-^'^'  41-202:  61- 
^;    55-667;    68-301;    85-943: 
02-478;  04-463 ;  06- J59TiGS- 
•       275. 

^  Civ.  Proc.  15-119. 
1358. 

N.  Y.  98-509;  90-400.. 

N;  Y."  Snpp.  68-627;  8JI-306. 
Week.   Dig.   90-128.  249 
1350.  '         • 

Hun,  68-496. 

18M?'  ^*^'  ^^^'^^  *®'®^'  01-378. 

App.  Dlv.  14-67. 

week.  Dig.  98-212. 
1861. 

^•^li^^®^'  169-456;  164-858; 

165-305;  174-25;  220-322. 
App.     Dlv.     14-57;    20-69;    111- 

291;  131-778;  168-888. 

-JL^-  ^"PP-  »7-503;  116-853. 
1369. 

N.  Y.  54-97. 

Misc.  41-556. 

T.  A  C.  8-60& 
1868. 

Hun,    78-684. 

N.   Y.   Supp,  90-6ia 
1864. 

How.  65-396. 

N.  Y.  Supp.  104-500. 

Week..  Dig.  19-286. 

Law  Bull.  1-20. 
1365. 

N;   Y.  36-491  110-866. 

Hun,  88-149. 

App.  Dlv.  48-103;  102-432;  186- 

842;   187-194;   143-148. 
Misc.  69-488. 

N.  Y.  Supp.  121-818;  126-130. 
Civ.   Proc.  15-227. 
1866. 

^uA- ^^'-'^^l:    40-401;    88-611; 
107-303  :    813-313. 


NOTES. 


N.  Y.  Supp.  44-55;  160-1087. 

Abb.  N.  C.  a»-l»8. 
1867. 

N.  Y.  110-860. 
1868. 

N.  Y.  86-517. 

Ml»c.  56-451;  61-388. 
^   N.   Y.    Supp.    150-1087. 
1860. 

N.   Y.  105-12;  110-S86. 

Hun,  70-189.  ^     ^^  ^^^ 

MlBC.    27-559;    60-24;   61-388. 

App.  Dlv.  121-439.  ^    ^ 

N.     Y.     Supp.     106-278;     111- 
1081;    160-1037. 

Civ.  Proc.  15-227. 
1870. 

N.  Y.  08-4;  180-487. 

Hun,  88-14;  70-189.  149. 

App.    Dlv.    46-863;    87-36;    114- 
441. 

Mlsc'  26-759. 

St.  Rep'r.  84-827. 

Abb.  N.  C.  20-189. 

Dfily,  10-492. 
Babd.  2. 

Han,  82-19. 

N.   Y.   Supp.   18-804. 

Civ.    Proc.   4-397;   7-404. 

Week.    DlK.   20-874. 
1871. 

N.  Y.  81-856. 

App.  Div.  81-808. 

Misc.  16-518 :  60-811. 

N.  Y.  Supp.  52-627. 
1872. 

Hun,   86-233:   88-149;  46-188. 
App.  Dlv.  174-290. 

Misc.   41-555.^_  ^^^ 
N.  Y.   Supp.  85-115. 

1378. 

Hun.  56-39. 
App.    Dlv.  05-198. 
N.  Y.  Supp.  88-502. 
1875. 

N.  Y.  66-247. 

Hun,  88-142.  ^    ^^ 

App.   Div.  60-358;  71-697;  128- 
45r 


_JS. 
Misc.  56-451;  60-448. 
N.  Y.   Supp.  111-19;  112-900. 
1876. 
\    Y    08-1 

App. '  Dlv.    128-453  ;    161-522. 
mTsc.    56-450;    60-25.    448;    61- 

388 
N.    Y.'    Supp.    107-274;    111-19; 

112-900. 
Abb.  N.  C.  16-481. 
1377. 

N.    Y.    121-630. 

Hun,  88-142:  66-42.  _     ^ 

App.    Dlv.    17-184:    60-422:    ^ 

358:     70-416:     125-418:     12H- 


N,  Y.  Supp.  62-985:  61-067;  74* 
667;     75-236:     04-764:     II*. 
589;       111-1081;       11^700; 
186-177. 
St.  Repr.  44-107. 
Civ.  Proc  10-1. 
Abb.  N.  C.  20-14. 
N.  Y.  Ann.  Cas.  6-75. 
g«bd.  1. 

1      Hun,    11-880;    24-161;    67-41; 
t         80-118. 

App.  Dlv.  S1-S91 
Misc.  20-516. 
8«bd.  2. 
N.  Y.  26-888. 
Hun,  66-464. 
Misc.  7-218. 
N.  Y.  Supp.  6-615. 
Abb.  N.  C.  20-14;  26-51^ 
1378. 
N.  Y.  121-626. 
Hun.   70-481. 
App.      Dlv.      70-416:     144-141; 

166-48. 
Misc.  60-237. 
N.  Y.  Supp.  110-589. 
Abb.  N.  C.  20-14. 
1370. 
N.  Y.  180-813;  146-8il 
Hun,  24-288;  81-235. 
App.  Dlv.  62-115. 
Mlsc  8-420;  60-26. 
JT^.  Y.  Supp.  64-1044. 
1880. 
N.  Y.  180-31S. 
Hon.  28-462;  41-196;  7»-»:  SI- 

235. 
App.    Dlv.    14-817;   86-305;  O- 

115;  101-359;  116-862. 
MUc.  6-398;  7-566;  81-541;  4S' 

633;  60-26. 
N.     Y.     Supp.     80-709;  •4.10H 

101-68. 
St.  Rep'r.  86-585;  61-230. 
Civ.  Proc.  10-368. 
N.  Y.,  Ann.  Caa,  4-181 
1881. 
N.  Y.  180-817. 
Hun.  20-12;  88-186L 


458  :  144-747  ;  166-251. 

isc.  l»-327;  50-25,  234,  448. 


Mlsc 


App.   Dlv.  68-115. 

;£sc.  60-26. 

St.  Rep'r.  44-107. 

Redf.   4^174. 
Snbd.  1. 

N.  Y.  181-80. 

Hun,  80-571;  41-19IL 

St.  Rep*r.  86-686. 
9«bd.  9. 

Hun,  28-458. 

Civ.  Proc.  8-464. 
1882. 

N.  Y.  66-247. 
1888. 

Misc.  27-200. 
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^ 


isse. 

N.  Y.  18-189:  45-888. 

T.  &  C.  8-210. 
1887. 

Cow.  8-88. 
18»9. 

App.   Dlv.  188-884. 
18&0. 

flan.  46-50.  _       ^^^  „^^ 

App.  Dlv.  24-807;  106-323; 
1O8-320:  181-397;  188-834. 

Misc.  lR-530:  84-195;  42-394; 
54-42;  ««-537. 

N.  Y.  Supp.  14-140;  1U4-492; 
115-829;  121-1122. 

St.    Rep'r.   86-304;  80-195. 

Civ.  Proc.  20-402. 

How.    14-436. 

Dem.  5-141. 
Snbd.  4. 

Hun.  86-17:  61-6. 

St.   Rep'r.  18-468. 
Snbd.  6. 

Hnn.  T6-41Z 

Misc.  8-121. 
1391. 

N.    Y.    180-813;    196-169;    201- 

361,    419. 

Hun.  20-119;  86-12;  46-48.  817; 
T6^412 

App.  Dlv.  24-607:  41-453:  69- 
^;  97-338;  98-66;  99-568: 
lOl-lO;  108-421,  540;  108- 
22:  108-319;  118-427;  11«- 
72i;  180-69,  546;  131-640; 
182-176;  1.S3-84:  134-563: 
185-12;  188-834:  140-351. 
480.  619;  144-228;  167-684. 
685;  158-695;  159-428.  739. 
750;  161-919;  165-78,  80; 
167-260;  168-102:  174-22,1; 
175-854  ;  177-53  ;  178-93  ; 
179—533 

Misc.  15-531:  31-495:  89-408; 
42-394;  43-603;  44-408;  46- 
278:  54-42:  55-311;  60-566: 
64-146.  614;  66-537;  67- 
164;  70-36;  71-27.  530;  72- 
482;  78-119;  78-92;  85-51. 
.55,  148;  88-143;  101-103, 
357  •   102-470. 

N.  Y. 'Supp.  58^880:  74-984:  89- 
1019  :  91-737  ;  92-56  :  93-149  ; 
95-474.  760:  99-269;  1O4-402: 
112-467;  ll5-88.->:  116-61; 
119-613.  761;  121-701,  1122; 
125-320.  508;  127-184;  128- 
642;  181-,S41:  1.12-511:  135- 
208 ;  1.38-871,  872  :  142-7S1  ; 
148-780,  1025  ;  144-961 :  145- 
1072:  150.678.  981;  151-775; 
152-A55 ;  1 55-7:W :  1 59-815 : 
162-491;  163-700:  164-86, 
756.  877;  166-117.  811;  167- 
685.  860,  887:  169-37. 

St.  Rep'r.  5-251. 

How.  67-199. 


T.  ft  C.  8-596. 
N.  Y.  Ann.  Cas.  10-896. 
1892. 
App.  DiT.   188<>884. 
Misc.  10-652. 
N.  y.  Supp.  104-492. 

1308. 

N.  Y.  119-650. 

Uun.     82-19;     86-583;     77-28; 

88-464 
App.    Dlv.    18-473;    20-244;   22- 
451; 82-25;  85-208:  41-379:  47. 
115;   105-47;   106-323;   lOT- 
154.   • 
Misc.  6-185;  10-195.  331:  16-162; 
16-655:    27-304:     31-495.    641; 
85-173;    61-482;    06-627. 
N.  Y.  Supp.  81-310:  63-709:  68- 
658  ;  66-557,  646  ;  71-474  ;  94- 
194,   667;   101-688;    124-166; 
161-42. 
ClV.   Proc.  14-372. 
N.  Y.  Ann.  Cas.  4-124.  n. 
Connoly,  1-188. 
1894. 
N.  Y.  48-188. 
Hun.  86-588. 
1896. 

App.  Div.  106-328. 
Misc.   16-526. 
1396. 

App.  Dlv.  106-828. 
1897. 

App.  Div.  25-308;  106-828. 
1898. 

App.  Dlv.  106-828. 
Barb.  26-874. 
1899. 

App.  Dlv.  106-828. 
1400. 

App.  Dlv.  106-826. 
1401. 

Hun.  56-265. 
1404. 

App.  Dlv.  107-164. 

Misc.    20-496;    86-174;    42-319; 

66-627. 
N.  Y.  Supp.  28-258  ;  46-687  ;  94.. 
1018. 
1404a. 

App.*  Dlv.   188-834. 
1406. 

N.    Y.   54-97;   77-466.   625;    136- 

378;    166-128. 
Hun.   7-405:   17-30,   625:   18-161: 

19-534:  91-70. 
App.    Dlv.    7-r>52:    12-493;    15- 

341;  167-576;  177-414. 
Misc.   15-531:  5»-,338. 
N.     Y.     Supn.     36-175:     46-099; 

112-312:   152-079:   164-24,3. 
N.  Y.  Ann.  Cas.  4-348;  6-125;  9- 
461. 
1406. 

V.    Y,    2-451:    49-589:    124-613: 

148-177 
Hun,  2-603;  79-148. 
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App.    Dlv.    1-590;   18-436;    145- 
214. 

N.    Y.    Supp.    20-757:   40-909. 

N.  Y.  Add.  Cas.  2-350. 
1407. 

N.    Y.    124-613:   148-177. 

Laos.   7-161. 

N.  Y.  Add.  Cas.  2-860. 
1408. 

App.  DIv.  e8-60. 

Misc.  «2-67. 

N.   Y.  Supp.  74-689. 

1400. 

Hud,  40-828. 

Barb.  42-418. 

Dom.   6-619. 
1410. 

N.  Y.  iee-128. 

App.    Dlv.    139-326. 
N.  Y.  Add.  Cas.  9-461. 

1411. 

N.    Y.    1«6-128. 

App.  Dlv.  19-251;  20-567. 

N.  Y.  Supp.  47-310.  _ 

N.  Y.  Add.  Cas.  4-244;  9-461. 
1412. 

N.    Y.   11-508:  B2-185. 

App.  Dlv.  157-485. 

N.  Y.  Add.  Cas.  4-348. 
1413. 

N.   Y.   49-539.   596;  62-146. 

App.   Dlv.   19-344. 
1414. 

App.    Dlv.    19-344. 

N.   Y.   Super.  47-276. 
1418. 

HuD,    81-404. 

App.  Dlv.   19-159;  16O-240,  244. 

Misc.   24-309;  31-712:  «2-807. 

N.   Y.   Supp.   4«-4:   52-1078;  65- 
814;   114-774;   184-919. 

N.   Y.   Aon.  Cas.  4-838.  d. 
1419. 

Hud,  51-220. 

App.  Dlv.   19-159:  15O-240,  244. 

Misc.  lK-37;  24-.309;  31-712; 
62-308. 

N.  Y.  Supp.  46-4;  52-1078;  65- 
814;  184-919. 

N.  Y.  Add.  Cas.  4-888.  n. 
1420. 

App.    Dlv.    19-159. 

Misc.  39-664. 

N.   Y.   Supp.  46-4. 
1421.  ^ 

N.  Y.  47-242:  91-377:  96-175; 
9.S-19:    129-351:    160-504. 

Hud,   47-628:    86-121. 

App.  Dlv.  13-182;  21-619;  26- 
613;    39-607:    44-206. 

Misc.  7-46:  11-447:  10-670; 
18-37;  19-220;  23-600;  63- 
278. 

N.  Y.  Supp.  32-222;  47-756; 
60-125:  61-1122;  60-756; 
103-192. 


N.  Y.  Super.  54-636. 

How.  67-148. 

N.   Y.   Add.   Cas.   1-221;  2-101; 
4-62,   n. 
1422. 

N.   Y.   91-377;   129-351. 

Hud.   86-121. 

App.   Dlv.   44-296. 

Misc.    63-278. 

N.  Y.   Supp.  60-756;  108-192. 

N.  Y.  Add.  Cas.  2-101. 
1423. 

N.   Y.   129-861. 

App.  Dlv.   21-621;  44-249, 

Misc.  53-278;   77-211. 

N.    Y.    Supp.    47-754;    103-192: 
137-686. 
1424. 

Hud,  86-121. 

Misc.    16-672;   58-278. 

N.  Y.   Supp.   108-192. 

N.  Y.  Add.   Cas.  2-98. 
1425. 

Misc.    58-278. 

N.  Y.   Supp.  108-192. 
1426. 

Hun.  86-120. 

N.   Y.   Supp.  88-188. 

N.  Y.  Add.  Cas.  2-99. 
1427. 

Hun,    47-628. 

N.  Y.  Add.  Cas.  4-64. 
1428. 

N.  Y.  52-185. 

Hud,  19-318. 

Abb.    (N.   S.)    14-16. 

T.   &  C.  4-681. 
1429. 

N.  Y.   Super.  89-528. 

Barb.   62-430. 

T.   &  C    8-210. 

LaDs.  7-393. 
1480. 

App.    Dlv.    83-407. 

Misc.  68-550. 

N.    Y.    Supp.   82-198;    186-297; 
154-21. 

Wend.   20-416. 

Hill.  7-160. 
1481. 

N.   Y.   15-575. 

How.    20-418. 
1432. 

N.  Y.  54-699. 

App.    Dlv.    187-642. 
1438. 

Hud,  78-79. 
1484. 

Hud,  79-142. 

App.   Dlv.   14-82. 

Misc.    18-405;    32-640. 

N.   Y.    Supp.  67-461. 

N.  Y.  Add.  Gas.  4-96;  S-sei. 
Svbd.   2. 

N.   Y.  45-368. 

App.    Dlv.   14-26. 
1436. 

Hun.  66-448. 
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^ 


MlHC.    9T-1W. 
N.    Y.  Supp.   102-726. 
Abb.    N.   C.   29-419. 
Week.  DlK.  2-379. 
143G. 

N.    Y.   43-368. 
Ilun.  4e-432. 
143T. 

N.    Y.   17-276:  73-480. 
Hun,   18-6,  355;  92-157. 
App.    DIv.   41-626. 
N.    Y.   Supp.   Se-375. 
Wend,  e-522. 
Week.    Dig.  9-277. 
T.    &   C.  4-681. 
1438. 

nun.    79-142. 
1439. 

Hun.  20-564. 
Week.   Dig.   10-128. 
1440. 

N.    Y.    89-634;    128-190;    149- 

387. 
Hun,  '78-114. 

App.    DIv.    19-387;   38-290. 
N.    Y.    Supp.    18B-215. 
1441. 

N.   Y.   192-139. 
App.    Dlv.   38-290. 
ifisc.  46-286. 
N.   Y.   Supp.  92-518. 
Sabd.   2. 

Hun.  31-525. 
1446. 

N.   Y.   84-235;   56-507;  69-619; 

62-406;    127-815. 
T.   &  C.    5-140. 
1447. 

N.   Y.   56-607. 
Wend.  22-116. 
1448. 

App.    Div.    176-270. 
Misc.   98-312. 
N.  Y.  Supp.  162-780,  929. 
N.  Y.   Super.  88-530. 
Barb.   44-251. 
Wend.   15-248. 
1449, 

App.   Div.   19-387. 
Barb.   66-619. 
1450. 
N.  Y.  2-484;   19-360;  84-236. 
Hun,  2-542;  32-624. 
App.   DlT.   19-387. 
1451. 
N.  Y.  84-239. 
HIU.  2-51. 
1464. 

N.   Y.   129-217. 
1455. 
N.  Y.  84-235;  62-406. 
Hun,  48-1. 
T.  &  C.   5-140. 
1456. 

Cow.  7-658. 
1457. 
N.  Y.  2-484.- 
Hun.  79-148. 


146&         ' 

N.   Y.  84«239. 
1460. 

N.   Y.  84-289. 
1461. 

N.  Y.  4-568. 
1462. 

N.  Y.  56-507. 
1468. 

N.   Y. 
1464. 

N.  Y.  88-600. 
Snbd.  8. 

[Inn.  82-627. 
1465. 
Sabd.  8. 

Hun.  87-aoa. 

1468. 

N.  Y.  46-868. 
1469. 

N.   Y.  56-507. 
1470. 

N.   Y.  56-507. 
1471. 

Hun.   49-157. 

App.   Dlv.   89-607. 

N.  Y.  Supp.  85-609. 

Civ.  Proc.  14-392. 
1472. 

N,  Y.  2-490. 

Misc.  88-652. 

N.  Y.  Supp.  78-256. 

Barb.  42-4ia 
1478.     * 

App.  Dlv.  89-607. 

Misc.  35-538;  88-652. 

N.  Y.  Supp.  78-256;  85-609. 

Barb.  42-418.      . 
1474. 

N.  Y.  2-490;  45-868. 
1476. 

N.   Y.  56-507.  ' 

App.   Dlv.  88-407. 
1478. 

N.  Y.  Supp.  82-196. 
1479. 

N.  Y.  8-188. 
1481. 

Johns.  Ch.  5-285. 
1488. 

Johns.  Ch.  5-285. 
1487. 

N.  Y.  49-124;  45-849;  61-694; 
63-31;  81-43:  90-379;  94-473; 
159-50. 

Hun,  37-507:  51-594:  57-582. 

App.  Dlv.  1-155;  68-14;  82-542; 
HR-194:  95-410;  109-756; 
127-40;   159-482. 

Misc.  45-349. 

N.  Y.  Supp.  36-978:  58-58:  84- 
1043;  74-194;  81-606;  88- 
135;  96-191;  101-627. 

St.   Rep'r.  23-412. 

Civ.  Proc.  4-344:  5-13;  8-193; 
14-850:   15-417. 

Abb.   N.  C.  22-79. 


4o 
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JJ.  Y.  Super.  49-277.  _^ 

N:  Y.  Ann.  Cas.  4-81S;  6-«5.  281. 
Svbd.   1. 
N.  Y.  88-206:  159-57. 
Hun.  20-19:  21-289:  87-611:  5«- 

128 
App.DIv.  31-292;   101-598. 

Misc.   28-723. 
N.  Y.  Supp.  52-986. 
St.  Rep'r.  17-974. 
Civ.   Proc.  7-392:  8-199. 
Abb.   N.   C.  22-74. 
N.  Y.  Super.  49-3:  52-286. 
Sobd.  2. 
N.  Y.  80-581:  58-260;  77-96;  80- 

202;  90-379. 
Hun,  14-168. 
App.  DIv.  101-696. 
Misc.  81-661. 
CiT.    Proc.  8-195:  14-868. 
N.  Y.  Super.  52-557. 
1488. 
App.   Dlv.  68-14.     ^        „^  ^.^^ 
N:    Y.    Supp,    74-194;    84-1009; 

109-675;   105-534. 
Barb.  42-436. 
T.   &  C.   (Add.)  1-10. 
1489. 

N.  Y.  142-182;  216-308. 

Hun.  36-283;  38-149;  45-133:  81- 

240 
App.  Dlv.  81-294:  68-14. 
Misc.  40-263;  41-557. 
N.  Y.   Supp.  33-638:  74-194;  81- 

945;   85-115:   161-697. 
N.   Y.   Ann.  Cas.  6-66. 

1491. 

App.  Dlv.  42-316. 
1492. 

Hun.   79-465. 
1494. 
Hnn,   20-44. 

App.   Dlv.  42-315;   168-134. 
Misc.  26-291. 

N.   Y.   Supp.   55-49;   163-582. 
How.  56-308. 
1495. 
N.  Y.  101-13:  129-183. 
App.   Dlv.   168-134. 
N.   Y.    Supp.    158-532. 
1496. 
N.  Y.  101-13:  129-183;  169-109; 

178-415:  186-490;  191-325. 
Hun,  46-602. 
App.  Dlv.  1-189:  88-173;  46-592: 

58-186;  79-249;  109-220. 
Misc.  40-471.   548;  48-307;  99- 

108. 
N.  Y.  Supp.  56-705:  62-30:  163- 
615.   9S6. 
1497. 

N.    Y.    129-188:    178-415;    191- 

326. 
Hun.  76-608. 

App.  Dfv.  1-139;  46-592;  68-186; 
79-249. 


Misc.  39-219;  40-471; 

N.  Y.  Supp.  62-89. 
1498. 

Civ.   Proc.  6-33a 
1499 

N.   Y.   207-571,   578.  _ 

App.   Dlv.   67-504;  81-211;  97- 
16;  139-528. 

MlBC.   38-36:  64-416. 

N.  Y.  Supp.  78-1006:  76-881;  99- 
720;   89-624;    184-466. 

Week.  Dig.  10-564. 
Snbd.  2. 

Anp.  Dlv.  51-652:  67-606. 

Misc.  29-97. 

1500. 
N.  Y.  167-184;  191-824. 
Hun.  79-511:  81-815. 
App.   Div.    5-120:   »-26:  88-167: 

175-160. 
Misc.  58-399:  102-608. 
N.  Y.  Supp.  56-704 ;  169-447. 

1501. 

N.  Y,   120-628;  169-484. 
Hun.  26-601. 

App.    Dlv.     23-10:    48-355:    66- 
167  ;  125-344  ;  187-835 ;  14*- 
466:    141-860:    158-372. 
Misc.   11-579:  71-220:  102-604. 
N.    Y.    Supp.    32-806;    60-1  Rl: 
95-801 :     109-547 ;     126-781 ; 
180-638. 
N.  Y.  Super.  54-1& 
1508. 
N.  Y.  68-451;  119-537:  142-182: 

147-255:  152-178. 
Hun,   18-350:  81-240 
App.  Dlv.  15-«79;  166-478;  168- 

417. 
Misc.   12-385;  58-399. 
N.     Y.     Supp.    88-638:    44-541: 
109-447;    151-1015;    166-178. 
1508.  _ 

N.     Y.     1O6-50:    110-537:    12»- 

188;  142-182:  152-182. 
App.  Dlv.  82-142. 
N.  Y.  Supp.  109-447. 
1504. 

N.  Y.  65-411:  118-476;  169-380 
App.    DlT.   20-227;   27-417;  51- 

106. 
N.  Y.  Supp.  60-S26. 
1505. 

N.  Y.  118-476. 

Hun,  43-371. 

App.  Dlv.  20-228:  •8-666;  185- 

173 
Misc. '  47-239 ;    6T-421. 
1507. 
N.  Y.  105-186;  119-647. 
Hun,   56-39. 
App.  Dlv. 
1508. 

4pp.  Dlv.  4-816. 
1509. 

N.  Y.  64-27. 
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App.  Dlv.  37-417. 
Misc.   11-650;  S7-9ia 


Misc.  11-650:  ar-aia 


Mtsc.  11-660. 

N.  Y.  Supp.  82-7B0. 


N.    Y.  111-265. 
Hun,   TO-511. 
App.    DH.   86-260. 
N.  Y.  anpp.  05-249. 

Misc.    12-386. 
1B19. 

N.    Y.  216-873. 
BLun.  82-394. 
App,     Dlv.     134-^46;     140-918; 

155-447;  171-i879 ;  179-821. 
N.    Y.    Snpp.    119-175;    131-87; 
157-730;  167-41. 


Hun,  82-394. 


App.    Diy.    84-378;    187-400. 
nT  Y.   Supp.   121-718. 


App.    Diy.    187-400. 
N.   Y.   Supp.   121-7ia 
1624. 

N.  Y.  126-336. 

Hun.  65-572. 

App.  DiT.  12-114;  61-178;  126- 

573;    187-468. 
Misc.  16-479:  27-6;  79-62. 
N.  Y.   Supp.  70-447;  121-884. 
1525. 

N.     Y.    14-88;     79-280;    90-288; 

186-836;      189-688;      148-294; 

186—490 
Hun,   41-405;   76-169;   80-507; 

87-370;    90-180. 
App.     DiT.    7-402;    24-345;    81- 

217;    55-106;    98-236;    109- 

219;    117-485;    126-573;    128- 

687;   138-45. 

MiBC    16-479;    40^471;    44-27; 

79-64. 
N.  Y.  Snpp.  48-675;  52-536;  54« 

287:    66-922:    87-742;    89-704; 

102-792;  140-500. 
Civ.  Proc.  19-46. 
Abb.  N.  C.  29-300,  818. 
N.  Y.  Ann.  Cas.  5-889. 
1526. 
N.  Y.  90-28& 
Hun,  84-560. 
App.     Dlv.     107-614;     126-578; 

137-468. 
1527. 

N.   Y.   Supp.   121-989. 
1529. 


N.  Y.  Supp.  94-690. 
ICisc  79-64. 


1581. 
N.   Y.   101-113;   178-415;  191- 

826;    199^12. 
Hnn,  51-119;  76-603. 
App.    Dlv.    46-592:    58-186;    79- 

250;    115-96;   126-664;    152- 
906. 
Misc.  40-471*  65-366. 
N.  Y.  Supp.  62-39;  79-937;  lOO- 

641;  111-231;  119-847  ;  187- 

402;   167-19. 
1582. 

N.  Y.  117-520;  129-17;  137-119; 

148-152;     186-490;    199-412; 

212-488. 
Hun,     22-490;     42-638;     58-824. 

72-183,  291;  74-416. 
App.    Dlv.     7*276;     18-173,    812; 

21-141;    29-519:    36-207;    89- 

105.  306;  48-872;  58-446;  61-1; 

77-270:      116-898:      121-270; 

125-130;     189-658 ;      164-49; 

168-164. 
Misc.      10-25:      16-150;     20-246; 

27-296 ;  41-207  ;  42-256  ;  46- 

288;  54-458;  68-655;  64-689; 

69-268;  71-274;  78-130,   450. 
N.  Y.  Supp.  47-450:  56-963;  58- 

438:    03-269:    69-223;    70-163; 

117-276;     124-380;     126-729; 

127-167;    130-879;    142-895; 

153-849;  160-616. 
Civ.   Proc.  15-436. 
Abb.  N.  O.  81-471. 
N.  Y.  Super.  59-27. 
1588. 
Hun.    49-502:    79-292. 
App.     Div.     3-378:    21-141;    29- 

519;     36-207:     58-446;     128- 

834:    188-368. 
Misc.     20-246;    28-548;    41-207; 

42-256;   95-723. 
N.  Y.  Snpp.  47-450;  62-260:  56- 

890;    112-1106:   159-616;   160- 

9(KS 
Civ.  Proc.   15-436. 
Abb.  N.   C.  81-471. 
1584. 
App.  Dlv.  58-445. 
Misc.   42-10. 

N.  Y.  Supp.  69-228;  85-626. 
1586. 

N.   Y.   183-61. 
Hun.  34-183. 
St.   Rep'p.   11-274. 
1587. 
N.    Y.    187-119:    148-149;    149- 

287;  218-605. 
Hun.     22-490:     23-431;     43-270, 

420;    61-209;    82-235;    88-391; 

89-366. 
App.    Div.    20-517;    89-106;    40- 

257;    115-575;    122-435:    132- 

178:    189-659:    163-268. 
MIflC.  39..<t64  :  53-114. 
N.  Y.  Snpp.  31-230;  34-818;  51- 
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184;     B2-260;     B8-204;     lOO- 

578;    1S4.880. 
N.  Y.  Ann.  Cas.  2-118.  420. 
1688. 

N.   Y.   178-95;  214-351. 
Han,  38-366;  43-249;  88-S94, 
App.    DIv.     2-560;    4-284:     6-79; 

18-312;    21-141;     2»-169;     48- 

873;    52-457;    «»-170:    95-36; 

128-58  :      180-180  :     144-243  ; 

161-112;    166-328;   533,   667; 

165-25. 
Misc.    80-18;    83-161.    438:    :i4- 

666;   48-289;   47-474;    68-411. 
N.  Y.  Supp.  47-450:  65-197:  TO- 

725;     8tf-392:     95-966:      112- 

441;   119-749;   124-564;   129- 

43:    181-796;   189-676;    141- 

356;    161-65. 
N.  Y.  Super.  69-27. 
N.  Y.  Ann.  Gas.  2-113. 
1689. 

N.    Y.    209-485;    210-460;    218- 

560. 
Hun.  88-366;  43-249:  82-237. 
App.   DIv.  21-629:  48-373:   130- 

180;  166-828,  667,  671. 
MlBC.  28-806. 
N.    Y.    Supp.    47-803 ;    68-269 ; 

142-122. 
1540. 

N.   Y.  173-05;  218-560. 

Hun,   43-249. 

App.    DIv.    40-98;   89-170;    lOl- 

860;    166-328. 
Misc.   16-149;  42-633. 
N.    Y.   Supp.  86-766. 
1541. 

Misc.  8-606. 
1642. 

N.   Y.  126-370;  173-95. 

App.  Div.  39-421;  89-170;   189- 

658;   141-526;   154-945. 
N.  Y.  Supp.  85-766;  124-380. 
Misc.  47-21.  ^ 

1643. 

N.    Y.    187-119;    171-176;    173- 

96. 
Hnni     60-292:     77-428;     82-238; 

88-302 
App.    dTv.    33-443;    39-106;    40- 

2r,7;  61-1:  66-308:  71-204;  73- 

irm;      75-26;      8S>-iou,      ifi; 

109-243;  163-558. 
MIsc    8-474;     38-652;     43-522; 

93-202. 
X.   V.    Sunn.  .14-Sl.T:  61-994:   70- 

103;      76-706:      78-255;      86- 

766;    138-910;    157-19. 
N.    Y.   Ann.   Cos.  2-118. 
1544. 

N.  Y.  120-.'inu:  137-126:  143- 
849;  149-237;  17.1-05;  181-110. 

Hun.    52-.-..?2:    S8-392:    S9-367. 

App.  DIv.  7-274:  51-r>88:  62- 
260:  89-171:  98-268:  108- 
806;   166-868. 


Misc.  80-821;  31-7;  69-214 ;  «8- 

99. 
N.  Y.  Supp.  63-457:  64-651:  65- 
207:     70-1122:     94»-516:     11»- 
648;  126-717;    128-842;  IM- 
171. 
1646. 

N.  Y.  142-453;  181-119. 
App.    Div.   71-204;  98-288. 
N.     Y.     Supp.     76-706:     90-M<: 
168-203L 
1546. 
N.    Y.    109-495;    117-520:    14::- 

453. 
App;  DIr.  18-173;  40-96-  71-3fM 
101-196;    138-516;    166-667; 
168-154. 
Misc.  71-286 ;  78-452. 
N.   Y.   Snpp.  46-768:  57-563:  T5- 
706;    91-912:    117-573;   180^ 
115;  142-122:  15S-849. 
1547. 

App.    DiY.    189-65a 
1564. 

App.  DiT.  18-174. 
1656. 

St.   Rep'r.  28-674. 
1567. 

N.  Y.   73-355;   101-172;  ia8-16li: 

107-546:  117-521. 
Hun,     43-252;     46-212;    49-502; 


App.  Dlr.  34-70;  111-617;  1S»» 
452. 

Misc.  78-452. 

N.  Y.  Supp.  58-1068;  98-7flL 

Civ.  Proc.  16-447. 

N.  Y.  Super.  54-247. 

N.  Y.  Ann.  Caa.  2-128. 
Subd.  1. 

N.    Y.   187-126. 

App.  Div.  89-428. 

St.   Rep'r.  60-172. 
Svbd.  2. 

N.  Y.  109^96. 

St.   Rep*r.   14-64:  16-667. 
Sobd.  8. 

App.  Dlv.  111-617, 
1558. 

App.   DIv.   78-18. 
1569. 

App.  DIv.  29-170. 

Misc.  87-882. 

St.  Rep'r.  3-163. 
1560. 

App.  Div.  86-888 :  166-668. 

N.  Y.   Supp.  65-370;   142-122. 
1561. 

N.   Y.  218-560. 

App.  Div.  46-496 ;  78-605 ;  156- 
668. 

MLsc.   23-558;   74-38;   86-662. 

N.     Y.     Supp.    61-600;    80-126: 
138-783;    142-122;    149-568. 
1562. 

N.    V.  55-442. 
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App.  DiT.  46-496;  68*87;  TS-OOS. 

Misc.   86-662. 

N.     T.     Siipp.    61-600;    76-924; 
86-126;  140-568. 
1068. 

App.  Div.  84-70:  46-07. 

Misc.  68-662. 

N.     Y.     Supp.    B8-1067;    57-568; 
61-600;  149-608. 
1564. 

N.  Y.  184-876. 

App.    Dlv.   40-97;   45-497. 

Wsc   86-662. 

N.   Y.  Supp.  67-668;  61-600. 

ises. 

App.   Dly.  46-97;  45-497. 

Misc.    86-662. 

N.    Y.    Snpp.    57-668;    61-600; 
149-568. 
1666. 

App.   DiT.   46-97. 

Misc.    86-662. 

N.   Y.  Supp.  67-563;  149-568. 
1668. 

Misc.  88-121;  101-255. 
1669. 

App.  DlT.  8-320;  166-148. 

liflsc.  48-817;    71-286. 

N.  Y.  Supp.  161-10^. 
1570. 

N.   Y.   Sopp.    119-749;   186-278. 

App.   Dlv.   185-706. 

Misc.  78-452. 
1672. 

App.   DlY.  19-228:  a4-82a 

N.  Y.  Supp.  45-877. 
1576. 

App.  Dlv.  25*146. 
1677. 

N.    Y;    161-172;    162-165;    142- 
646. 

Hun,     46-212;     49-502;     62-29; 
76-140:    88-398. 

App.  Dlv.  17-322:  25-146:  89- 
428;  46-98;  45-157;  78-606; 
111-617:  129-452;  183-516. 

N.  Y.  Supp.  86-126;  98-76;  117- 
678. 

Civ.  Proc.  15-486. 

N.  Y.  Ann.  Cas.  7-76,  80. 
1578. 

App.  Dlv.  78-606. 

N.  T.  Supp.  86-126. 
1579. 

N.  Y.  196-839. 

Hun,  48-22:  62-29;  94-590. 

App.   Dlv.  45-157. 

N.  Y.  Supp.  66-1069. 
1686. 

N.  Y.  142-545. 

Hun.    48-22:   62-29;   64-699. 

Misc.  27-447. 
1681. 

Misc.   7-398. 

Civ.   Proc.  28-378. 
1582. 

N.  Y.  124-600;  178-825. 


Hun,  68-407;  66-176. 

App.  Dlv.  19-222;  166-298. 

St.  Rep'r.  36-468;  45-877. 
1588. 

N.  Y.  Supp.  181-816. 

App.  Dlv.  146-461. 
1687. 

App.  Dlv.  18-178. 
1689. 

Hun.  66-199. 

App.  Div.  64-608;  71-204;  146- 
484  ;  166-214. 

Misc.  13-529:  27-610. 

N.  Y.   Supp.  66-1000;    111-2^1. 
1696. 

App.  Dlv.  76-186. 
1694. 

N.  Y.   196-339;  212-488. 

App.  Dlv.  117-409. 
1696. 

N.   Y.  Super.   69-87. 
1696. 

N.    Y.    178-228;    206^8. 

Hun,  81-684. 

App.  Dlv.  96-46;   118-21;   166- 
148. 

N.  Y.  Supp.  85-592. 

Week.  Dig.  18-889. 
1697. 

N.  Y.  71-474;  178-228. 

Hun,  86-553. 

App.    Div.   96-46. 

Misc.  51-467. 

N.  Y.  Supp.  88-102;  86-692. 
1699. 

N.  Y.  7-201. 
1606. 

N.  Y.  67-400. 

Hun,  64-849. 

App.    Dlv.   66-306,  312;   86-258; 
129-558;  168-858. 

N.   Y.   Supp.  86-241;   118-1062; 
148-659. 

N.  Y.  Ann.  Cas.  8-887. 
1661. 

N.  Y.  Supp.  118-1062. 
1668. 

A^.  Dlv.  66-813. 

App.   Dlv.   161-616. 

Hun.   11-616. 
1667. 

N.  Y.  7-201. 

App.  Dlv.  128-189. 

nT  Y.  Supp.  112-678. 
1669. 

Hun,  41-486. 

App.  Dlv.  129-658. 
1618. 

N.    Y.    66-647;    199^48. 

App.    Dlv.   42-408:   78-18. 

St.    Rep'r.   6-531. 
1614. 

N.   Y.   199-48. 

App.  Div.  45-66L 
1617. 

N.  Y.  188-426. 
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Hun,  14-672. 

App.  DlT.  64-009:  166-149:  172- 

fiOT 
N.  Y.'Supp.  72-326. 
1618. 

App.  Div.  64-609 :  166-149. 
N.  T.  Supp.  72-m 
1619. 
N.  Y.  188-472. 
Hun,  42-192. 
App.    DlT.   166-149. 
Misc.  32-288. 
1623. 

Hun.   84-809. 
1624. 
App.  DlT.  18-813 ;  144-688. 
N.   Y.   Supp.   129-686. 
1626. 

App.  DlT.  144-688. 
NT  Y.    Supp.    111-626;    129-680. 
1626. 
N.   Y.  184-128;  160-184. 
Hun,  61-442,  497. 
App.    DlT.    49-106;    04-186;    07- 

180:  1O7-110. 
Misc.  81-521. 

N.  Y.  Supp.  66-414;  68-188. 
Civ.  Proc.  14-88. 
1627. 

N.   Y.  08*280;  198-88. 

Hun,   00-176;  61-497. 

App.     Dlv.     ll»7-109;     111-477; 

117-409;    180-416;    144-402: 

10O-128. 
Misc.    33-364;    41-317;    00-411; 

62-82;  99-644. 
N.     Y.     Supp.     68-677;     94-1060; 

97-918;      114-918;      119-921; 

129-291. 
St.  Rep'r.  82-823. 
Civ.  Proc.  11-489. 
Bnbd.  1. 

N.  Y.  77-512;  78-2.19.  414;  88- 

434;    91-392;   90-252.    135-275; 

108-.317. 
App.     Plv.     107-118:     111-476. 

479;    10O-126;    160-920. 
N.   Y.  Supp.   166-131. 
St.   Rep'r.  41-293:  47-491. 
Abb.    N.    C.  29-298. 
N.  Y.  Sapp.   184-704. 
1028. 
N.  Y.  120-680;  172-88. 
Hun,    81-390. 
App.    Dlv.    30-148;    49-898;    07- 

488;     75-451;     76-76.     77-822; 

81-74;  107-109;  109-516;  111- 

476:    12H-468;    144-2.'i0:    lOO- 

126;  104-226;  106-671;  160- 

531.     020;     161-742:     109-576; 

170-940:    17ft-11.33. 
Mf«r.  lK-55:   19-56:  34-331:  41- 

319:  02-82:  <W-aO:  99-044. 
N.    Y.    Supp.    31-110;    67-1062; 

09-807:     78-440:     79-2,38;     80- 

977:     90-504:     97-013:      112- 

866;   114-918;   116-592;   128- 


998;  ia4-T94 ;  188.10«> ;  1^ 

955;   147-200. 

St  R«p'r.  86-8. 

N.  Y.   Super.  54-400. 
1629. 

App.  DlT.  07-488;  77-822;  116- 
416  ;  122-276  -  149-858 :  164- 
736;  172-587,  010;  176-622. 

Misc.  34-331;  79-367;  98-4ia 

N.  Y.  Supp.  47-733:  69-807:  T»- 
238;  101-832;  1O6-970;  14»- 
610;  157-14:  158-1070;  1" 
121.  382. 

St.  Rep'r.  70-470. 
1680. 

N.  Y.  188-458;  17»-8S. 

Hun,  69-418.  419. 

App.  DlT.  81-74:  UMMk71. 

N.    Y.   Supp.   30-676;  67-1082L 

St.   Rep'r.   79-470. 
1681. 

Misc.  22-872. 


N.    Y.    182-484;    155-812; 

618. 

Hun,  87-262;  46-882. 
App.    Dlv.    8-573;     15-815:     17- 

161;    21-580;    76-175;    85-294; 

98-262;  98-297;  117-402;  183- 

639,    641;    184-839;    185-788; 

187-91 ;      160-318 ;      161-492. 

902;   167-102;    174-309. 
Misc.    14-801;    82-138:    89-212; 

66-639:    69-320. 
N.   Y.  Supp.  48-888;  87-747;  90- 

582;     ll«-8n2:     119-718,     9r)l. 

942;   144-681;   145-628;    188- 

792. 
N.  Y.  Ann.  Cas.  2-212. 
1688. 
N.   Y.   78-286. 
Hnn,  79-97. 
App.  DlT.  108-298. 
Misc.  81-621. 
1684. 

How.  Pr.  54-129. 
1680. 

How.  Pr.  54-129. 
1686. 
Hun,  10-511;  17-034. 
Misc.  26-468. 
N.  Y.  Supp.  57-002: 
1637. 

N.  Y.   19-448. 
Hun.  10-14. 
App.   Dlv.  41-663. 
Misc.  11-170:  26-468. 
N.  Y.  Snpp.  07-692. 
1638. 
N.   Y.    114-36;  132-106;   186-10: 

142-373;     106-447;     185-883; 

200-107;  201-111. 
Hun,  68-563;  78-883. 
App.   Dlv.  1-272:   10-24:  28-312: 

26-340;    28-373;    89-360 :    58- 

617;  58-261;  67-856.  674;  68- 
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119:    86-470;    90-455;    I05- 
414;    110-913;    115-401;    116- 
243;    122-867;   12T-771;    128- 
828;    130-218;    132-146;    138- 
206      598;     188-4;     140-716; 
X41-llT    146-607  ;     148-812  ; 
i61-148,  740;  153-579;  156- 
351;  168-433;   101-367;   163- 
16;     166-95;     167-120.     257; 
170-547  ;      1T6-159  ;      177-6  ; 
178-017  ;  170-960 ;  181-185. 
Misc.     13-&31:     17-416;     28-178; 
27-367;  84-701;  88-567:  39-43; 
42^60;    54-151;    66-148;    62- 
388;      64-589;      78-417;      78- 
557;     88-219,     698;     89-114, 
188;    90-429;    98-597:    96-362; 
96-48.    84:   98-133,    696;   99- 
108,  344,  389.  ^,  ^^^     ^^ 

N.  T.  Supp.  44-126;  45-649;  47- 
040;  61-138,  1100;  63.10j^;  74- 
244;  78-74;  83-465;  86-769; 
96-1002;  100-907;  101-663 ; 
105-880;  107-835;  109-929; 
112-177,  1041:  116-389:  117- 
488;  118-156:  121-167 ;  125- 
677  129-715 :        130-1082 ; 

181-727:  183-83;  135-1084; 
186-98,  337;  188-23:  140- 
880  ;  142-1094  ;  148-1086  ; 
151-438,  682,  705;  162-448, 
633;  158-253,  298;  158-553: 
160-14:   163-615k 

St.  Rep*r.  23-196. 

Civ.   Proc.  63-327. 

N.     T.     49-78,     266;     182-106; 
201-11. 

Hun,   48-106;  78-382. 

App.    DIv.    26-615:    68-116;  ^81- 
^7;    ia*»-828:    i82-146;    183- 
206.  598  :  188-4  :  141-9 
700 ;  148-312  ;  151-143 
351;    158-433;    167-259; 

1*>9.  „^  ^«-, 

Misc.       17-416 ;      23-178 


1640. 

Hun,  78-382. 

App.  Dlv.  68-116;  188-4;   151- 

148. 
Misc.  17-416;  27-368. 
N.    y.    Supp.    74-244;    96-1002; 

135-1084. 
1641. 

N.   Y.   201-11. 

Hun,  78-382. 

App.    Dlv.    15-24;    50-358;    68- 

270;    68-116;    116-245;    188- 

4;    151-148. 
Miac.    17-410:   96-49.       ^^  ^^^^ 
N.    y.    Supp.    74-244;    96-1002; 

185.108i;    160-14. 
1642. 

N.  Y.  201-11. 

Hun,  78-382. 

App.    Dlv.    28-373:    50-353;    68- 

!Ko:    68-116;    116-243;    188- 

4;  151-143;  158-579:  177-7; 

181-185. 
Misc.  17-41fi;  99-110, 
NY.    Supp.    74-244;    101-553; 

iM-1084;   163-950;   168-755. 
1643. 

APP.'  D?;.^53-270;  68-116;  188- 

V;    151-148. 

Misc.   17-416.  ^^  -^A« 

74-244;    96-1002; 


144- 
155- 
176-" 

62- 

887;  78-557;  88-337,  698:  93- 
597;  96-49;  98-133;  99-344. 

N.  y.  Supp.  29-181;  46-649:  74^ 
244;  81-431;  96-1002;  105- 
880-  112-1041:  116-890;  116- 
389;  117-485;  118-156;  133- 
33;  185-1084:  139-1095;  140- 
380:  148-1086:  152-448.  633; 
158-563':   160-14. ^^    ^^^ 

St.  Rep'r.  29-123;  87-564,  941. 
Svbd.  2. 

N.  Y.  114-258. 

App.   Dlv.  26-840. 

Misc.   27-366. 

N.   Y.   Supp.  58-852. 
guild.  8. 

N.   Y.    128-67S. 

App.  Dlv.   15-24. 

MlBC    54-161;  90-431. 

St.  RepT.  80-43;  35-508. 


N.    Y.    Supp. 

185-1084. 
1644. 

Hun,  78-382.  ^     ^„_ 

App.  Dlv.  58-270;  68-116;  188- 

4 ;  151-148. 
Misc.  17-416.  ^^  ^^^- 

N.    Y.    Supp.    74-244;    96-1002; 

185-1084. 
1646. 
Hun,  78-882.  ^^^     „^ 

ApD.    Dlv.    86-358:^68-116;    85- 

^170:   116-246;   182-146;   188- 

4 ;   161-148. 
Mlsi.  17-416  :  68-429  ;  78-M 
N    Y.  Supp.  68-1068:  74-244*.  88- 

4&;    9ltl()02:    113-655:    116- 

889 ;  185-1084  ;  142-1094. 

1646. 

Hun,  78-882.      _ 
App.   Dlv.   62-617 

Hs;     116-248; 

143;  179-960. 
Misc.   17-416.    ^^  ^^^ 
N.    Y.    Supp.    74-244; 

136-1084. 

1647. 

N.  Y.  218-559. 

Hun,  40-25. 

App.   Dlv.  68-116;   188-4 

143. 
Misc.   17-416.  oA-infi9- 

N     Y.    Supp.    74-244:    96-1002, 

135-1084. 
1648. 

N.  Y.  218-559. 
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68-116; 
188-4; 


106- 
151- 


96-1002; 


151- 


NOTES. 


B4-151. 
96-1002; 
161-682. 


App.  Diy.  68^113;  188-4;  151- 

148. 
Misc.  17-416. 

N.  Y.  Supp.  74-244;  96-1002. 
1649. 
Hun.   40-239. 
App.   DlY.  68-116;   138-4;  151- 

143;    166-95. 
Misc.    17-416. 
N.    Y.    Bnpp.    74-244;    96-1002; 

186-1084. 
1660. 
N.   Y.  136-10:   166-97. 
App.    Dlv.    60^352:    68-119:    86- 

470;    186-696:    188-4;     161- 

143:   166-95. 
Misc.  17-416 ;  27-367 
N.    Y.    Supp.    74-244 

129-715;    186-1084 
1661. 
N.  Y.  70-147. 
Hun.  46-6. 

App.    Div.   64-6;    162-928. 
Misc.   11-123;  16-106. 
N.    Y.    Supp.    82-821;    71-636; 

167-26. 
1662. 

N.   Y.   26-252. 
Hun.  46-6. 

App.   Dlv.  94-661;  119-026. 
N.  Y.  Supp.  104-551. 
1668. 

N.  Y.  68-185. 
1664. 

N.   Y.   70-147. 
1666. 
Hun,   46-6. 

App.  Dlv.  100-339:  119-548. 
Misc.    11-121. 

N.  Y.  Supp.  104-45;  162-401, 
1666. 

Dlv.  119-926. 


Dlv.  96-193  :  119-926. 


App. 
1667. 

App. 
1668. 

App.   Dlv.    119-926. 
1669. 

App.   Dlv.  98-360. 
Misc.  11-123. 
N.  Y.  Supp.  96-268. 
N.  Y.  Ann.  Cas.  4-28. 
1660. 
N.    Y.   68-568;   80-212; 
Hun.  69-456. 

^    Dlv.  7-819:  76-253:  78-890: 
r2-605  :       96-132  ;       104-228 ; 
122-1  in. 
Misc.  16-610:  46-438:  72-276. 
N.  Y.  Supp.  106-606;  131-56. 
Civ.   Proc.   16-81. 
1661. 

76-470. 
22-60. 
Dlv.  76-258;  104-228. 


132;  108-182;  104-228: 
119. 
N.  Y.'Supp.  68-157;  89-74;  10«- 

606. 
St.  Bep*r.  7-208. 
N.  Y.  Ann.  Cas.  9-290. 
1668. 

Dlv.  76-253;  108-183. 


218-254. 


561; 


106-819. 


N.  Y 
nun, 
App. 
1662. 
Htin, 
App. 


18-274:   19-272. 

Dlv,    67-245;    76-253; 


90- 


N.  Y.  180-360 

Hun,  88-557. 

App.    Div.    61-99;    94-557. 

124-298.  649. 
Misc.  68-187. 
N.    Y.    Supp.    64-344;    lOS-454 ; 

108-852. 
N.  y.  Super.  67-509. 
1666. 
Hun.  68-468. 
App.    Dlv.    40-16;   71-264;   186- 

906;  164-49. 
N.   y.   Supp.   76-706. 
1667. 

N.   Y.   191-828. 

Hun.  78-269. 

App.    Dlv.    8-380;    4-546:    8-34: 

12-616;    86-^;    40-16;    46-2: 

62-584.    593;    106-154 ; 

892;    186-190;    146-604; 

681. 
Misc.  66-161. 

N.  Y.  Supp.  61-210  :  65-319 ; 
272;     106-63:     1O7-406: 
342:   130-408;   162-47. 
St.  Rep*r.  23-474. 
1668. 

N.  Y.   191-328. 
Hun.  86-184;  46-888. 
App.   Dlv.   4-456:  80-07; 

106-154;    109-392;    18S-100'; 

146-604 :     166-631  ;     176-122. 
Misc.  36-519  ;  66-161. 
N.    Y.    Supp.    61-211;    78-1071; 

96-272:  106-63:  1O7-406;  120- 

342;     130-403:     169-47;     163- 

6a'i. 
St.    Rep*r.   16-55;  44-436. 
8ii1»d.  1. 
N.  Y.   161-526. 
Hun,   78-269. 
App.  Dlv.  8-888. 
Snbd.  8. 
App.  Dlv.  62-684. 
MIfc.   6-66. 
St.   Rep'r.   86-888. 
1669. 
N.  Y.  73-529 ;  180-538 ;  191-328. 
App.    Dlv.    43-576:    60-438:    66- 

498;  12.')-524;  146-476. 
Mine.    16-322;    83-609:    68-38; 

72-29. 
N.   Y.   Supp.  48-777:   64-60:  «6- 

670:     81-500:     92-127:     lOS- 

1031  :      1O7-1107  ;      128-1091 ; 

131-265;   160-177. 
St.  Rep*r.  2-689. 
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1.670. 

N.    Y.    118-368;    134-114;    136- 

569;  188-61. 
Hun,'  4«-515. 

App.    Dlv.    5-310;    7-81;    15-414; 
48-197:    47-167;    60-390;    62- 
638;    67-489;    78-591;    106- 
553;    108-302;    111-276;    118- 
58,    408;    114-796;    117-126; 
119-517;    1:21-261;    182-398; 
123-529;     125-380;     127-571; 
128-92 ;      181-679;      186-454 ; 
140^149;    144-384;    156-466; 
15»-61;  162-659. 
Misc.     14-^301;     22-371;     27-331. 
678;    44-25;    57-147;    66-542, 
577;  64-467;  88-708. 
N.  Y.  Supp.  58-721;  60-344;  67- 
772;  71-82;  73-890;  89-717; 
96-724;    07-619;   09-418;    100- 
•     205  ;    102-334  ;    104-174,   860  ; 
106-676;    107-749 ;    108-249; 
109-726;    112-437,   470;    116- 
113;   119-942;   121-126;   124- 
1077  ;       147-478  ;       148-945  ; 
151-422. 
St.   Rep'r.   12-652. 
N.  Y.  Ann.  Cas.  2-212;  9-82,  n. 
1671. 

N.   Y.  122-485. 
Hun.   79-403. 

App.  Div.  3-153;  17-150;  22-9.': 
47-157 ;  98-297 ;  1 09-589 : 
111-238,  538;  118-59,  60; 
117-510:  131-100.  679;  134- 
a39;  140-149;  144-334;  1C4- 
161. 
Misc.  14-85  ;  60-56  ;  61-79  ;  67- 

147;    64-467. 
N.  Y.  Siipp.  29-798:  47-800:  90- 
.'582;  96-402:  97-668.  943;  99- 
162:    100-299;    107-749;    116- 
245:    116-113;    119-749;,    942; 
124-1077;        128-1055;      187- 
705.   714;   188-921. 
St.  Rep'r.   14-61:  86-638. 
App.    Dlv.    185-706. 
Svbd.  3. 

App.    Div.    135-706. 
1672. 

App.    Div.    3-153;    47-157;    181- 

6<9. 
N.    Y.    Supp.    116-116;    119-749. 
How.   62-897. 
1678. 

St.  Rep'r.  1-626. 
1674. 

N.    Y.    124-400. 
Hun,   61-199. 

App.  Dlv.  10-87:  48-197:  66- 
391;  98-235:  111-279;  114- 
706;  121-261:  1.23-450;  124- 
99;  126-381;  181-126;  178- 
676. 
.  Misc.  11-536:  23-79:  27-331: 
84-431:  44-25;  60-554;  64- 
467. 


N.  Y.  Supp.  29-790;  44-453;  60- 

690:     68-72;     69-344;     69-904; 

87-742;   88-717;   97-619;    100- 

205;  104-850;  106-676 ;  108- 

35i5,    363;    116-260;    166-811. 
1676. 
App.   Dlv.   21-580:  46-210. 
Misc.   99-371,  873. 
N.  Y.  Supp.  48-368;  88-602. 
Civ.  Proc.  19-87& 
N.  Y.  77-203. 
1676. 
App.     Div.    9-234:    28-106:    49- 

167  ;  64-134  ;  60-83  ;  106-320. 

96-34;   178-655. 
N.  Y.  Supp.  68-116 ;  69-778 ;  94- 

178;  160-33. 
Week.  Dig.  21-90. 
1678. 
Hun,  26-456. 
App.    Dlv.    14-32;    81-814;    49- 

167;    69-505;    109-540 ;    121- 

796;  128-515. 
Misc.    18-136.   404:     20-210;   32- 

540;    85-460:    46-514;    58-427; 

96-709:   97-164. 
N.  Y.  Supp.  58-624  ;  67-460  ;  96- 

566 ;  112-788  •  160-49 ;  162-726. 
Civ.   Proc.  19-881. 
How.  61-225. 
Daly,  10-831. 

N.  Y.  Ann.  Caa.  4-98;  8-361. 
1679. 

N.   Y.   41-182;  44-237;  161-580. 

Hun,  20-537. 

App.    Div.    10-608:    18-216;    89- 

163;   166-19. 
Misc.   88-186;  68-329. 
N.  Y.  Supp.  85-778;  161-680. 
1680. 

N.  Y.  70-147;  152-177. 
1681. 
N.  Y.  130-360. 
App.  Dlv.  40-16:  166-728. 
Misc.  63-372;  64-58. 
1682. 

Hun,  88-556. 
App.   Dlv.  89-495. 
N.   Y.   Supp.   84-848:  86-060. 
N.  Y.  Ann.  Cas.  2-199. 
1686. 

N.   Y.   64-417;  114-86. 
Abb.  N.  C.  17-425. 
T.   ft  C.   1-91. 
1688. 

N.   Y.   7-209. 
N.  Y.  Supp.  163-986. 
1689 

App.   Dlv.  78-445;  126-664. 
Civ.  Proc.  14-337. 
1690. 
N.   Y.   83-.5.'>2:   166-444. 
App.    Div.    161-286. 
Hun,   87-492;  88-20. 
Misc.    8-74:   0-632. 
N.   Y.  Supp.  28-596:  84-600. 


1079 


NOTES. 


Civ.  Proc.  8-104. 
Week.  Dig.  22-109. 
Subcl.  1. 

N.  Y.  T2-614;  80-889. 
Hun,  81-307. 
Misc.    T-199. 
St.   Rep'r.  29-776. 
Snbd.  3. 

N.    Y.    140-505:   lS7-e99. 
Hud.  80-222:  02-262. 
App.    DIv.   10-031. 
AIlBc.  6-287;  15-11;  84-198. 
N.    Y.    Supp.     86-613;    44-774; 
145-850 

St.   Rep'r.  *51-117;  53-77. 
1601. 

N.   Y.  123-182.  517. 

Hud,  56-408. 

Misc.  23-708;  80-345. 

N.  Y.  Supp.  52-71 ;  07-1000. 
1608. 

N.  Y.  Supp.  160-fel. 

CIr.    Proc.   8-461. 
1604. 

Misc.  20-279. 
1605. 
N.  Y.  44-446. 
App.'  Dlv.    96-615;    80-508;    58- 

Misc.     18-661;     25-411:     20-280; 
88-448;  86-159:  87-48. 

N.  y.  Supp,  60-206:  55-559:  56- 
396;  65-782:  68-502:  74^^62. 

St.  Rep'r.  41-445. 

Civ.  Proc.  8-451. 

Abb.  N.  C.  22-158. 

Week.    Dig.    11-454. 

N.  Y.  Ann.  Cas.  6-16. 
Snbd.  1. 

N.   Y.   58-481:   114-40. 

App.   Div.   1-623:  8-876. 

Misc.  2-252. 

Daly.  16-456. 
Snbd.  2. 

N.  Y.  70-492;  1X2-466. 

Abb.  Dec.  8-86. 
Snbd.  4. 

N.  Y.  80-839. 

Hun.   7-374:  81-807. 

Misc.  7-199. 

St.  Rt;p'r.  20-776. 
Snbd.  6. 

App.  Dlv.  81-12. 

Misc.   16-174. 
1606. 

X.  Y.  Ann.  Cab.  6-16. 
1607. 

N.  Y.  Ann.  CaB.  6-16. 
1608. 

Hun.   42-657. 
St.  Rep'r.  3-177. 
N.  Y.  Ann.  Cas.  6-16. 
1600. 
App.   Dlv.   81-12;   158-98. 
Misc.    2«-.-,.-.-> :    40-406 :    4S-3.'5r>. 
N.     Y.     Supp.     52-235;     02-574; 
05-585:    130-1037. 


Civ.  Proc.  6-253. 
N.  Y.  Aiyi.  Cai.  6-10. 
1700.  . 
N.   Y.  50-352;  70-208. 
App.  Dlv.  67-84. 
MUc.     15-479;     10-220;    24-556; 

N.  Y.  Supp.  44-273;  68-382:  78- 
580;   7;^231.  '-''-*«••     — 

N.  Y.  Ann.  Cas.  6-16. 
1701. 

N.  Y.  Ann.  Cai.  6-16. 
1702. 

N.  Y.  128-182.  617. 

App.  Dlv.  05-409. 

Misc.  24-566. 

N.  Y.  Ann.  Cas.  6-16. 
1708. 

N.  Y.  128-132,  517. 

App.    Div.   81-12;   166-04;   176- 

Misc'  46-406. 
N.  Y.  Supp.   161-1009. 
N.  Y.  Ann.  Cas.  6-16. 
1704. 

N.    Y.    74-11;    1O2-307:    110-29& 

Hun.    10-449:   42-357. 

App.      Dlv.      26-172;      106-100; 

155-94:     175-382;     176-133: 

170-779. 

Misc.   15-479;   88-542;   43-368; 
48-865. 

N.     Y.     Supp.     40-«67;     04-659: 
161-1006,   1009. 

St.  Rep'r.  32-418;  84-09:  67-688. 

Civ.  Proc.  0-412. 

Abb.  N.  C.  22-152. 

How.  50-467. 

N.  Y.  Ann.  Caa.  6-16. 
Snbd.  1. 

Misc.  6-476. 
Snbd.  2. 

Hon.  42-658:  60-446. 

App.   Div.  81-12. 

Misc.   0-218;  86-167. 

N.  Y.   Supp.  72-1066. 

St.  Rep'r.  20-492:  52-682. 

Civ.  Proc  11-66. 

Abb.   N.   C.  22-156. 
1706. 

Hun,  53-516:  60-447. 

App.    Dlv.   26-173:    175-383. 

MIhc.    16-563:  101-3. 

N.  Y.  Supp.  161-1009:  KI6-448. 

How.   50-467. 
1706. 

App.   Dlv.  31-12:  67-82:  176-128^ 

MiRC.   24-565. 

N.  Y.  Supp.  73-580. 

How.   69-467. 
1707. 

App.   Dlv.  67-82. 

X.  Y.  Supp.  78-580. 
1708, 

N.   Y.  Super.  60-458. 
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N.  Y.  78-45  ;  l^S-898 ;  154-665  ; 

216-688. 
Hun.  88-207.  ^ 

App.    DiT.    13-180;    61-195;    6»- 

3^;   85-84;   116-48a 
MlBc.  8-618;  l»-220;  25-480;  44- 

581. 
N.   Y.  Snf>p.  44-278:  64-986;  58- 

283  ;  76-520  ;  74-991 ;  90-180 ; 

187-536. 
N.  Y.  Ann.  Cas.  2-235;  4-60. 

'n.  Y.  78-45:  148-848;  154-565; 

216-688. 
Ilun,    88-207:    92-20. 
App.  Dlv.  18-180;  61-195. 
Misc.  19x220.  .  ^  _^    ^^ 

N.  Y.  Supp.  81-598:  58-283:  70- 

520.  ^  ^ 

N.  Y.  Ann.  Caa.  4-60. 
1711. 

N.   Y.  216-688. 
Awp.   Div.   13-180. 
Misc.   1»*220:  77-211.^^  ^^^ 
N.  Y.  Supp.  44-278 ;  187^36. 
N.  Y.  Ann.  Cas.  4-60. 
1712. 

Hun,  69-446.  ^_  ^^« 

Misc.    6-475;    18-661;    25-458; 
54-62. 
1714. 

App.   Dly.   116-769. 
Civ.  Proc.  15-14. 
1T17. 

N.  Y.  119-298. 
App.  Div.  12-174. 
1718. 

Hun.  88-20. 

App.    Dlv.    12-175;    78-446. 
MiBC.    84-196.      _       ^^^  ^^^ 
N.  Y.  Bopp.  88-821 ;  145-850. 
1719. 

Hun,  85-68. 
App.  Dlv.  55-357. 
Misc.  26-374. 
N.   Y.   Supp.  56-210. 
1720. 

N.   Y.  124-148. 

Hun,  88-20.  ^^  ,^,     ^«- 

App.  Dlv.  67-372  ;  94-535  ;  167- 

^30;   163-69. 
Misc.  48-8551  84-196. 
N.    Y.    Supp.    88-13;    14a-382 ; 

148-471. 
Civ.  Proc.  15-198. 
1721. 
Hun.  31-529,  563;  48-449 
App.  Dlv.  42-457 ;  67-130 ;  157- 

430;   168-69. 
MlBC.  20-4.  323:  80-598;  38-283: 

84-64;    84-196. 
N.   Y.   Supp.  69-439:  62-797;  74- 

.390:   145-850;   148-471, 
Civ.  Proc.  15-14. 
1722 

App.  Dlv.  115-769:   176^39. 
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Hun.  66-403. 

Misc.    16-174;    20-17 ;    54-307; 
66-448. 

N.    Y.    Supp.    44-601;    107-163; 
154-250. 
1728. 

N.   Y.   141-6. 

App.  Dlv.  78-445.  448 ;  178-482. 

N.  Y.  Supp.  165-171. 
1725. 

Hun,  14-885. 


App.  Div.  45-566:  115-769. 
Sisc.    26-662;    28-121;    48-366; 

48-355;   54-807. 
N.  Y.  Supp.  59-187,  803;  61-326; 

87-493. 
Daly,  10-216. 
1726. 
N.   Y.  55-658. 
Hun,  44-484. 

App.  Div.  8-420:  86-110:  41-455; 
%-606;    54-128;    64-122;    78- 

445;      108-56.     676;      106-110; 

112-831;      115-769;      181-288; 

175-382. 
Misc.  6-476;  16-174:  26-431;  22- 

120;    28-757:    26-501;    29-260; 

84-165;    8»-345:    43-368;    45- 

294  ;  54-308  ;  56-447. 
N.  Y.  Supp.  29-930;  55-483:  60- 

348;    66-397;    68-860;    71-834; 

92-208,  997  ;  93-132 ;  98-581 ; 

107-163;  115-632. 
Civ.  Proc.  15-11. 
N.  Y.  Ann.  Cas.  6-163;  8-241. 

1727. 

App.  Dlv.   64-124;   115-769. 

Misc.  20-431:  37-792,^  48-368. 

N.  Y.  Supp.  32-1088;  71-834;  76- 
807 

St.    Rep'r.   50-564. 

Civ.  Proc.  8-47. 

N.  Y.  Super.  58-123. 

N.  Y.  Ann.  Cas.  8-241. 
9ubd.  2. 

N.  Y.  57-666. 

App.  Dlv.  81-257. 

Misc.  11-178:  28-121. 

N.  Y.  Supp.  59-303. 

St.  Rep*r.  2-216. 
17^. 

N.  Y.  115-17t 

Hun,  51-^. 

Misc.  48-m. 
1729. 

Misc.  48-368. 
1780. 

N.   Y.  101-179;   150-189. 

Hun,   62-681. 

App.  Dlv.  54-128:  64-122:^66- 
36;  78-445;  102-484;  103- 
57.    60;    115-769;   170-778. 

MlBC.  6-476:  7-671:  8-609:  11- 
173;  16-174;  17-545:  22-119: 
28-121:  37-792;  39-345;  43- 
368 ;  48-865. 


NOTBS. 


N.  T.  Supp.  28-57;  41-249:  65- 
483;    59-303;    «6-397:    71-834; 
76-897;    92-942;    167-329. 
N.  Y.  Add.  Cas.  R-243. 
1781. 

N.    Y.    101-186:   185-434. 
App.  Dlv.  68-13;  180-4^82. 
M18C.    11-178:   22-119;   48-364; 

71-616. 
N.    Y.    Supp.    41-249;    130-784; 

168-1027. 
Abb.  N.  C.  20-152. 
N.  Y.  Super.  51-480. 
How.  N.   S.  8-441. 
Snbd.  1. 

Misc.   11-178:  17-646;  88-122. 
Snbd.  2. 

Hun«  86-378. 
1738 
Misc.  48-364  ;  74-48. 
N.  Y.  Supp.  84-208;  188-640. 
1736. 

N.  Y.  108-404. 
How.  60-310. 
1742. 
N.   Y.   101-41:  164-4. 
App.    Div.    68-376;    82-336:    96- 
639;    108-76;    111-190;    187- 
290;    178-367. 
Misc.    34-268:    48-312:     63-522. 

64-382:  97-140. 
N.    Y.    Supp.    81-923;    98-1001; 
97-586  ;      119-189 ;      122-23  ; 
164-1037. 
Civ.  Proc.  16-808. 
N.   Y.   Ann.  Cas.  8-146. 

1748. 

N.  Y.   198-304:   206-841. 

Apn.  Dlv.  58-875:  70-676:  82- 
336;  96-639;  105-313;  111- 
190;  119-3,  11;  128-846;  130- 
56:  137-290:  139-121;  152- 
33.  56;  162-26;  177-293; 
178-367. 

Misc.     34-268;     37-143;     66-70: 
62-522.    582;    64-384:    71-590: 
'96-598;  99-160. 

N.  Y.  Supp.  62-72;  69-76;  81- 
923:  92-218;  97-586;  106-22: 
117-671;  119-189;  122-43; 
123-1056:  135-176:  136-806: 
158-51,  413:  160-833:  163- 
432;   164-112,  1037. 

N.  Y.  Ann.  Cas.  1-381;  8-146;  9- 
441.  n. 
Siibd.  1. 

Hun,   37-292. 

App.   Dlv.   187-290. 

Misc.   80-337:   97-154. 

N.    Y.    Supp.    69-634;    142-142: 
160-1028. 
Siibd.  2. 

N.   Y.  101-41. 

Hun,   71-525:  92-416. 

App.    Dlv.   141-614. 

Misc.  97-154. 

N.    Y.    Supp.    126-817;    128-892. 


St.  Bep*r.  64-889. 
How.   m.  B.  8-286. 
Subd*  8« 

St.  Rep*r.  68-689. 
Svbd.  4. 

N.   Y.   174-467. 

App.   Div.   6-434;   70-576; 

466;  162-27. 
Misc.  6-866;  8-588:  12-467;   17- 

329;  84-692;  97-140. 
N.    Y.    Supp.    29-1114;    70-1012; 
75-622;      169-668;      146-1019; 
161-99. 
Abb.  M.  C.  81-882. 
How.  66-216. 

N.  Y.  Ann.  Cat.  1-^882:  10-4T7. 
Snbd.  6. 

App.  Div.  86-448 ;  162-27. 

1744. 

App.    Div.    18-816;   58-376;    8»- 

386;   96-639;    160-295 ;    162- 
126. 
Misc.     22-163;     84-269;     37-143; 

48-818;  66-622,  582;  64-661; 

98-317;  99-160. 
N.    Y.    Supp.    46-9;    69-634;   74- 

447;    81-928;     88-864;     117- 

671 ;  138-506;  146-1019;  16«- 

668:    163-432. 
N.  Y.  Ann.  Cas.  8-146. 

1746. 

N.   Y.  198-304. 

Hnn,  92-416. 

App.  Div.  180-56;  139-121; 
141-614:  146-518:  164-.'»3: 
172-259  :  173-769  :  177-126. 

Misc.  68-522;  64-651;  68-174; 
92-393;    96-180;     lOO-dO. 

N.  Y.  Supp.  92-218;  114*497: 
128-629.  1056  ;  126-317  ;  131- 
671;  149-688:  186-19«:  159- 
353,  619;  163-733;  166-67. 

Abb.  N.  C.  81-74.  i 

N.  Y.  Ann.  Cas.  8-146. 
1746. 


Ann.   Dlv.    160-205. 
Misc. 


63-522:   64-651. 
N.  Y.  Ann.  Cas.  8-146 
N.  Y.  Supp.  186-176. 
1747. 
N.  Y.  217-441. 
App.      Dlv.     76-582;      106-814; 

160-295;     152-38,    87;     170- 

872 
Misc.*  68-522:  64-651. 
N.  Y.  Snpp.  184-1018;  186-176. 

186-806;    156-718. 
N.  Y.  Ann.  Cas.  8-146. 
1748. 

N.  Y.   162-126:  217-442. 

App.  Dlv.  150-295;  170-872. 

HTin,  42-182. 

Misc.   63-622. 

N.  Y.  Ann.  Cas.  8-146. 

N.     Y.     Supp.     184-1018; 

176:  166-718. 
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1749. 

Misc.   6R-522,  682. 
App.    DlT.   164-393. 
N.  Y.  Supp.  149-219,  688. 
N.  Y.  Ann.  Cas.  8-146. 
17BO. 
N.  Y. 

295 
Misc. 

522; 
N.    Y. 

276 
N.   Y. 

1751. 

MlBC 

N.  Y. 
N.  Y. 
1752. 
Misc. 


87-434. 

DIv.  80-452:  «8-470;  75- 
;  lOS-814:  188-456;  160- 
;   179-347. 

8-500;  37-30:  40-31U;  G3- 
64-651;   99-8D. 

Supp.  62-72;  70-742;  78- 
;   163-462;   166-307. 

Ann.  Cas.  8-146. 

24-373;  63-522. 
Supp.  63-677. 
Ann.  Cas.  8-146. 


Cas.  8-146. 
140-226 ; 


161-493 ; 
126-149 ; 


189-121 ; 
;    69-490 


68-522;    64-661;    68-571; 

69-490. 

N.  Y.  Ann. 

App.     DlT. 

16S-25. 
N.   Y.   Supp.  126-191; 

146-782,  1019. 
1768. 

App.      Div.     88-340 ; 

162-601. 
Misc.    37-26;    63-522 

71-590;    92-99. 
N.  Y.  Supp.  82-875;  74-714;  84- 

1090  ;       123-1056 ;       126-149 ; 

130-875;    166-171. 
N.  Y.  Ann.  Cas.  6-260;  8-146, 
1764. 

N.   Y.  47-134:  60-184.       ^^^  ^^ 
App,     Dlv.     112-605;     180-56; 

168-646. 
Misc.  63-522. 

N.    Y.    Supp.    98-415;    147-1068. 
N.  Y.  Ann.  Cas.  8-146. 
1766. 

App.  Dlv.  68-875. 

^nsc.    68-522. 

N.  Y.  Ann.  Caa.  8-146. 

1766. 

N.     Y.    86-18:    90-602:    96-456; 

118-562;    148-867;    20O-76. 
Hun,   86-417:   88-68:   63-517. 
App.    Dlv.    68-376;    88-127;    88- 
^;  96-287;   124-784;  133-39. 
Misc.  62-10. 

N.  Y.   Supp.  69-76;  82-568;  89- 
215:    100-770;  109-387;   113- 
1024;  161-1064. 
Snbd.  1. 

Hnn,  28-285. 
Snbd.  2. 
N.  Y.  148-157. 
Hnn.  2S-285. 
Misc.  89-519. 
N.    Y.    Supp.    161-1064. 
Snbd.    8. 

N.  Y.  Supp.  184-108;  161-1064. 


Snbd.   4. 

App.   DlT.  96-288. 

N.     Y.     Snpp.     184-108;     161- 

1064. 
1767. 

N.   Y.   143-239;   167-236;   211- 

163;  214-210. 
Hun,  80-156;  68-368;  78-610;  92- 

386. 
App.    DlT.    7J-60;    88-340;    116- 

424;    122-874;    124-784;    i:i7- 

138;  147-915;   161-525:  156- 

880.    412;    168-32;    156-576; 

160,    240.    245,    478;    164-527; 

165-2S. 

Misc.    84-479;    64-124;    74-567; 

92-99. 
N.     Y.    *Supp.     76-628;    84-1000; 

101-828;     107-878;     109-387; 

129-444;      130-591;      132-509: 

186-210;    142-128;    144-649; 

145-652  ;  149-901,  1027 ;  166- 

171. 
N.  Y.  Ann.  Cas.  6-260. 
Bnbd.  1. 
N.    Y.    116-686;    148-239;    167- 

286. 
Hun.  44-188. 

App.  DlT.  68-376;  111-242. 
Misc.  36-227  ;  60-674  ;  78-16. 
N.   Y.   Supp.   106-843;   113-1024. 
St.  Bep'r.  1-285;  21-242;  80-956; 

61-fi«8. 
ClT.  Proc.  8-440;  11-100. 
Svbd.  2. 

N.    Y.   209-440. 

App.    DlT.    111-242.    263;    166- 

CL8;    170-174. 
Misc.    66-577;    77-243;    92-664. 
N.    Y.    Snpp.    71-816;    122-162; 

139-1068;    140-S88;    166-459. 
N.  Y.  Ann.  Cas.  10-121. 
1758. 

N.    Y.    148-239:    20O-76. 

App.      DlT.      58-375:      123-752; 

126-404  ;  127-298  ;  144-847. 
Misc.  45-262;  98-818. 
N.    Y.    Supp.    lOH-334;    111-426; 

113-1024;    127-476. 
St.  Rep'r.  7-442. 
N.  Y.  Ann.  Cas.  6-291. 
Snbd.  1. 

N.  Y.  157-242. 
Hun,  77-596. 
Misc.  19-287. 
Snbd.  2. 
App.  Div.  41-349:  59-216. 
N.  Y.   Supp.   97-609. 
St.   Rep'r.   28-694. 
Abb.  N.  C.  17-239. 
How.   N.   8.   2-526. 
Snbd.  8. 
N.   Y.   200-76. 
St.  Rep'r.  7-179. 
riv,    Proc.   9-434. 
Snbd.  4. 

N.  Y.  166-556. 


1083 


NO^BB. 


Hun.   44-201:   70-74. 

App.  Div.  34-461;  184-788. 

St.   Rep'r.   11-71:  68-437. 
17S8. 

N.  T.  178-379;  188-263;  900- 
77. 

App.  DIv.  127-741;  138-830; 
14e-281 :    1S4-250 ;    166-231. 

Misc.  40-150;  49-600;  07-405: 
74—535 

N.  T.  Supp.  99-1067. 

N.  Y.  Ann.  Cas.  6-204,  210. 
Snbd.  2. 

N.    Y.    129-566:    166-80. 

Hun,  48-181:  0O-479:  83-08;  82- 
123. 

App.  DiT.  18-35;  20-396:  88-297: 
111-631:  68-375;  06-242;  74- 
261;  82-67.  71;  1O1-590. 

Ml8C.    8O-409:    74-587 ;    92-582. 

N.  t.  Supp.  63-832;  77-476; 
160-274. 

St.  Rep'r.  39-482:  48-508. 

Civ.   Proc.   5-34. 

Abb.  N.  C.  17-268. 

N.  Y.  Ann.  Cab.  10-840. 
Subd.  4. 
.     N.   Y.  118-662. 

Hun.   87-158. 

N.  Y.  Snpp.  180-825. 
170O. 
Sttbd.  1. 

App.   DiT.  68-875. 

Misc.  28-64. 

N.  Y.  Supp.  69-818. 

St.  Rep'r.  17-468. 

Subd.  8. 

N.  Y.  118-552:  124-698. 
1701. 

N.  Y.   Snpp.  1.40-846. 
1702. 

N.  Y.  91-281;  110-187:  118-658. 

Hun,  88-68;  82-179. 

App.  DIv.  68-375;  74-591;  88- 
342;  92-443:  99-284;  123- 
885;  126-889:  120-622:148- 
567;    160-692:   178-74o. 

Mlsc\  20-643:  52-10:  06-309,  315; 
90-457. 

N.  Y.  SapD.  09-76:  77-568;  84- 
1090;  87-137;  90-927;  100- 
770;  110-303;  111-72;  131- 
260;  182-904;  141-876;  144- 
289;  158-92;  103-250;  105- 
953. 

St.  Rep'r.  28-694. 

Clr.   Proc.  6-307:  19-282. 

N.  Y.  Super.  66-846. 

How.  07-20. 
Subd.  1. 

N.   Y.  78-369:  142-625. 
Hun.  05-455. 

t^^i,^i7'   1«»-215:   180-562. 
N.   Y.    Supp.    140-275;    153-256. 
St.  Rep'r.  48-42. 
Abb.  N.  C.  17-258. 
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N.  Y.  142-625. 

Hnn.  06-459. 

App.  DIv.   108-215:   180-562. 

N.   Y.   Snpp.   140-276:   144-288: 
168-256. 

St.  Rep'r.  88-746:  48-42. 

Abb.  N.  C.  17-268u 
Subd.  8. 

Misc.  6-557. 

N.   Y.   Snpp.   140-318^ 

Civ.  Proc.  16-814. 

Abb.  N.  C.  17-259. 
Subd.  4. 

Misc.  6-657. 

N.  Y.   Supp.  100-637. 
1703. 

N.  Y.  91-281;  118-553;  ll»3-409. 

Hun,  28-286. 

App.  DIv.  29-211;  68-375;  12S- 
886:  124-785:  lAO-022;  164- 
497;  170-67. 

HlBC.    70-62. 

N.  Y.  Supp.  105-917:  107-1098; 
109-887;  112-519;  100-90. 

St.  Rep'r.  40-680. 

N.  Y.  Super.  68-88. 

How.  07-20. 
Subd.  1. 

N.  Y.  120-485. 

Misc.  64-293. 

N.  Y.  Snpp.  189-78. 

Civ.  Proc.  6-808. 
Subd.  2. 

N.  Y.  166-29. 

Hun,  82-181. 

Misc.  89-028. 

N.  Y.  SupD.  168-696. 
Subd.  8. 

Misc.  54-293. 
App.  Div.  187-666. 
N.    Y.    Snpp.    122-452;    128-406. 
1704k 

N.  Y.' 198-409. 

App.   Div.  99-284;  120-622. 

Misc.  57-160. 

N.    T.    Snpp.    00-670;    T9-013; 

144-289;    181-415;    101-42. 
1706. 

N.  Y.  188-409. 

App.  Div.  69-207:  84-589;  121- 

897:  124-786:  120-622. 
Misc.  06-200;  80-108. 
N.    Y.    Supp.    09-826;    82-1022; 

131-260. 
Abb.  N.  C.  17-286. 
Week.  Diff.  11-191. 
1700. 
N.  Y.  91-28L 
Hun.  06-456;  82-138. 
App.      Div.      14-544;      1O1-590: 

124-568;     120-622;     V40-536; 

149-484;    107-436. 
Misc.    9-614;    66-400;    74..635: 

92-580:  90-90. 
N.    Y.    Supp.    SO-337;    108-931; 

111-72;     118-214;     181-200; 
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151-226:      152-579:      156-234; 
15»-787. 
1.T67. 

Hon.  90-416. 

App.  Div.  5-499;  58-875;  74- 
591;    126-622;   178-745. 

Misc.  74-538. 

N.    Y.     Supp.    85-877;    87-519; 
165-953. 
1768. 

N.  Y.  148-364 ;  206-77. 

Hnn.  82-182. 

App.    Dlv.   04-288. 
Mi8C.  70-62;  80-«23. 

N.  Y.  Supp.  80-215. 
1766. 

N.  Y.  119-519;  137-500;  194- 
183:  206-561. 

Hnn,  28-285,  586;  81-290;  78- 
193. 

App.  Div.  4-148;  11-200.  202:  41- 
226;  61-96;  73-69;  75-536 :  76- 
132:  78-180.  578:  88-77:  8»- 
138 :  93-151  ;  103-44.  7-^ : 
1O1-503;  124-424;  180-874; 
148-484;    164-215. 

Misc.  9-514:  11-593;  19-653; 
55-406;  67-200;  68-522;  74- 
635. 

N.  Y.  Snpp.  80-837:  81-977;  58- 
682:  70*72:  76-628:  78-323: 
84-1015  ;  96-522  ;  108-864  ; 
131-741;  140-313:  149-1027; 
161-408. 

Civ.  Proc.  14-308;  19-28. 

N.  Y.  Ann.  Cas.  1-229;  5-292;  7- 
236,  256;  8-146. 

Week.  Dlr  18-87T. 
1770. 

Has,  71-626. 

App.  Div.  99-452:  124-783,  793; 
126-622;   169-576. 

Misc.     25-560;     87-145:     46-.362. 

N.  Y.  Supp.  66-1063:  74-447;  91- 
295;  04-868;  107-655;  109- 
387;  111-72;  144-649;  148- 
417;   150-686. 

Civ.  Ppoc.  15-284. 

Abb.  N.  C.  12-169. 
1771. 

N.   Y.   173-380:   219-17. 

Hbd,  6S-M,  100. 

App.  Div.  14-544;  20-896;  21- 
220,  224:  51-462:  98-151;  lOl- 
589:  106-63:  124-568:  126- 
622;  127-741;  136-614:  138- 
769;  160-886.  792;  161-421; 
164-268. 

MlBC.  18-335:  24-373;  49-600; 
65-406  :  92-.')80 ;  101-440  ; 
102-633. 

N.  Y.  Supp.  64-685:  87-519:  92- 
184;  98-847:  90-1057:  108- 
931;  111-72:  113-821;  123:- 
509;  135-248,  1080;  138- 
1082  :  149-385  :  150-636  : 
151-329 ;     156-234 :     169-207. 


N.   Y.   Ann.  Caa.   5-204,  210;   7- 
248.    800.   807;    10-849;    148- 
87;  146-989. 
1772. 

N.   Y.   182-408;   208-97;  219-16. 

Hnn.  88-116. 

App.  Dlv.  92-176;  93-152;  119- 
767;  126-724:  182-464;  142- 
462;   169-590:   172-825. 

Misc.  7-582:  19-653:  26-492:  40- 
94;  66-316:  85-253;  96-73. 

N.  Y.  Supp.  87-519;  104-641; 
110-174;  116-839;  126-936; 
128-259 ;  148-341 ;  155-423 ; 
159-817. 

St.   Rep'r.  14-266. 

Abb.   N.   C.  81-287. 

How.  61-280:  67-869. 

DalT.  10-806. 

.V.  Y.  Ann.  Cas.  7-261. 
1778. 

N.  Y.  76-844;  101-36. 

Hun,  21-288;  88-116;  84-235,  839. 

App.  Dlv.  19-296:  76-132:  77-14, 
1^;  98-152;  KW-331 ;  116- 
5.54;  122-789:  125-281:  127- 
726;  182-464;  140-266;  142- 
464  *   145-846. 

Misc.  '26-492  :  '35-336  :  40-94  ; 
54-27;  59-239;  64-436;  74- 
537;   85-253:   96-.'j61. 

N.  Y.  Snpp.  79-268;  87-519;  101- 
725:  107-905;  109-189;  110- 
201;  111-734;  116-839;  118- 
625:  125-2;  180-368:  148-341; 
160-876. 

Civ.  Proc.  19-266. 

How.  61-280;  67-184.  369. 

Dalv.  10-306. 

N.  Y.  Ann.  Cas.  7-252. 
1774. 

App.  Dlv.  96-285;  106-318; 
122-544;  184-321;  143-486; 
144-847  ;  154-324 ;  158-31 ; 
162-608;    167-717. 

Misc.    40-102.    108;    45-156,    238; 
50-278  ;  68-110,  183  ;  91-152  ; 
99-551. 

N.  Y.  Supp.  81-342:  91-979:  92- 
78 ;  98-1001  :  100-464  :  106- 
1064;  115-1037:  119-41;  129- 
444;  188-999;  141-929;  142- 
908;  15:i-2C9:  154-1044:  160- 
537;    165-1037;    166-417. 

Civ.  Proc.  19-424. 

N.   Y.  Ann.  Cas.  4-24& 

1776. 

N.  Y.  220-337. 

Han,  79*808. 

App.      Div.      47-391;      125-208; 

139-556. 
Misc.  8-8,  555:  48-249. 
N.   Y.   Snpp.   28-65.   693;  29-783: 

55-262:  62-67;  109-280;  124- 

286;    149-807. 
St.    Rep*r.    14-427;    28-462. 
Civ.  Proc.   15-250;  19-53.  385. 
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Week.  Dig.  11-827. 
N.  T.  Add.  Oas.  5-408. 
1T76. 
N.  T.  88-474:  98-12. 

Hun,    68-161:   73-11;  86-490. 

n.  DIv.  4-425;  20-167:  85-113; 
>-270;  77-203:  H9-86:  »»- 
428;  129-16:  189-567.  161- 
409:  lG4-63o:  170-211;  178- 
113. 

Misc.  7-414;  11-428;  17-124;  82- 
688:  3tf-780:  43-249;  53-969: 
94-388;  98-248,  613. 

N.  Y.  Supp.  82-129;  84-1101;  54- 
765:    56-558;    64-483;    66-540 
74-873 :       78-1078 ;       83-189 
104-789;    107-983;    124-286 
135-a">4;      149-867;     158-289 
161-988;    162-1(X)5-    168-154.  • 

N.  Y.  Ann.  Cas.  5-408. 
1777. 


App.   DIv.   118-14.    . 
Misc.  '-    —     


81-453:  43-249. 
N.  Y.  Snpp.  98-1082 ;  155-1012. 
)  N.  Y.  Ann.  Caa.  5-403. 

1778. 

N.  Y.  88-424;  101-439;  119-483. 
Hun,   25-583:   54-451:   87-235. 
App.    DiT.    18-130,    396:    19-232: 

96-25;  lOl-ll;  110-657;  127- 

40. 
Misc.     19-668;    31-170;    48-248; 

68-S85:   64-66. 
N.  Y.  Supp.  44-1101;  55-767:  68- 

967;     88-548..    700;     ltl-3i;^: 

114-841;    116-771;    117-897; 

153-168.  - 
N.  Y.  Ann.  Cas.  4-838;  5-408. 
Week.  Dig.  11-149. 
1779. 
N.  Y.  190-227. 
llun.   81-95:  86-322. 
App.  DlY.  18-15:  54-330:  58-272; 

66-30:    89-285;    104-248;    118- 

384;   121-781;   122-783;  145- 

570;   162-212-    166-66. 
Misc.  11-428;  18-425:  33-63;  43- 

249;  48-367;  52-101,  650;  60- 

369. 
N.    Y.    Supp.    66-513;    68-1004; 

95-574  ;      98-909  ;       106-649  ; 

107-860;      129-879:     148-807. 
Abb.   N.   C.  29-98. 
N.  Y.  Ann.  Cas.  5-408. 
1780. 
N.  Y.  68-114;  84-68:  87-187:  98- 

598.     647;     112-823:     121-1.54 

157-693:    168-606:    173-438 

189-241 ;    190-227  ;    197-437 

206-506 :      208-1 74 :      21 7-437 

218-372:   220-358. 
Hnn.  24-239:  28-270:  85-391;  76- 

810,    447:    88-75:    87-273:    80- 

359:   81-406. 
App.    DIv.    13-15;   17-393:   21-42. 

168;  24-50:  28-4^3:  38-61.  391; 

43-618:  44-104;  66-30.  590;  SO- 


41:   81-212:   91-15;   9S-609 
104-248;    1O5-305;    118-361 
117-832:     120-736;      122-7S-J 
126-760;    130-411  ;    142-641 


1 70-595 :     171-497.    502 :     I  -  _ 
352,   874;   173-538,  655;    17H- 
063     932. 

Misc. '8-296:  14-24;  1»-147:  IH- 
379;  18-101;  28-685:  21-30». 
491;  28-118.  302:  45-60.  lOT. 
181;  56-fr71:  58-4:  60-&4ii:  6:6- 
541;  66-334;  66-184.  618. 
822;  71-238:  82-.%2:  8H-253. 

N.  Y.  Snpp.  14-313:  2H-ia'>.  572; 
80-294:  81-713:  82-874:  8S- 
821;  86-180;  86-257:  41-202; 
46-683;  47-218.  253.  386.  648: 
48-978:  51-118:  56-962;  6S- 
838:  68-261.  340;  73-403:  99- 
512,  717;  81-802:  84-l,V»:  80- 
818;  87-516;  88-802.  813:  8<>- 
818;  81-591.  902:  88-776,  995; 
88-126:  1O7-630:  lll.los9- 
114-896;  115-1016:  118-638: 
121-857;  122-211.  214:  125- 
835,  1042;  127-478.  946;  12»- 
331.  436,  938:  128-603:  l.'tS- 
1070;  142-241  ;  144-991  ;  14«- 
968;  147-108;  148-807;  15S- 
899;  156-647;  157-862;  164- 
800  :  165-910  ;  168-177. 

Civ.  Proc.  28-8S1:  26-108. 

Abb.   N.   C.    18-177:  18-434: 
238,  485:  81-442. 

N.   Y.  Super.  48-287:  64K-28T. 

N.    Y.    Ann.    Cas.    4-78,    247; 
403;  18-848. 

Daly,  10^-460. 
Snbd.  1. 

Hnn,  77-814. 

App.  niv.  40-806 :  44-815  :  1! 
788;   167-254. 

Misc.    12-234;    71-256. 

N.^  Y^    Supp.    88-1088;    60-619; 

Snbd.  2. 

App.  DlT.   167-254. 
Misc.  12-284. 
N.   Y.   Sopp.   141-961. 
Sabd.  8. 
N.  Y.  84-867;  112-820:  14S-621 
Hun,  82-192;  70-848. 
App.    DlT.   6-230:   8-448:   44-1A4- 
68-274:       71-234;       120-788; 
148-448 :  157-254. 
Misc.   28-685:   21-748;  64-141. 
N.  Y.  Supp.  88-1088:  48-26.  967: 

63-aSS:    75-698:    118-1. 
8t.   Rep'r.  88-6. 
Civ.  Proc.  16-28:  27-88. 
Svbd.   4. 
N.   Y.  220-261. 

App.    Dlv.    171-457,    497;    ITT- 
614. 
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Misc.  100-21. 

N.   Y.   Supp.  151-604:   156-lOW: 
160-98:    104-258. 
1781. 

App.  DlT.   lTO-817. 
ISOO 

App.  DlT.  88-534;  127-438;  188- 

N.  Y.'  Supp.  111-753;  117-228. 

St.   Rep'r.   10-882. 

Abb.  N.  G.  14-828. 

N.  Y.  Add.  Cas.  B-408. 
1810. 

App.  DlY.  144-483,  486 ;  18S-386. 
Subd.   8. 

App.  DlT.  155-828. 
1811. 

App.  DlT.  181-732. 

N.   Y.  Supp.   116-166.        • 
1819. 

N     Y     140-448. 

a'pd.'DIt.  01-405;  88-534;  132- 

MlBC*   10-6W:     12-56;     17-146; 

18-^58;    20-14,    290;   55-627; 

92—244 
N.   Y.   Supp.  45-800;  48-26;  70- 

637;  106-894. 
ClT.   Proc.  28-192. 
Abb.  N.  C.  29-99. 
N.  Y.  Ann.  Cas.  1-341;  5-408. 
1813. 

N.  Y.  Ann.  Cas.  5-403. 
1814. 

N.  Y.  100-35;  106-453;  165-387. 
Hun,   40-62;   41-377;   43-484. 
App.  Dlv.  2-14;  25-207;  53-85; 

148-88 ;  158-42. 
Misc.  12-321;  26-387;  57-526. 
N.   Y.  Supp.  56-2iy. 
St.   RepT.  23-298. 
1815. 
Hun.  82-367:  85-308. 
App.    Dlv.    RO-366:    62-426;    62- 

102;  84-233;  88-442;  96-498. 
Misc.  80-303. 
N.   Y.  Snpp.  63-585:  65-260:  78- 

208;  81-815;  82-820;  85-982; 

155-560. 
N.  Y.  Super.  44-26. 
How.  50-178. 
Subd.  1. 

Hun.  68-426. 
App.  Dlv.  2-14;  52-428. 
Misc.  20-507. 
St.  Rep'r.  50-814;  52-757. 
Snbd.  2. 

St.   Rep'r.   50-814. 
1817. 
App.  DlT.  44-494;  78-73;  157- 

255 
Misc. '  70-579. 

N.   Y.   Supp.   79-879;   127-934. 
Abb.  N.  C.  18-361. 
1818. 

Misc.   50-399. 


Barb.  83-627. 
Wend.  6-318. 
1819. 

N.    Y.   84-180;   72-817;   111-294; 

173-48;    211-15. 
Hun,     12-207,   428:     18-83;    IT- 
160.    192,    341;   44-394;   46-847; 
62-124. 
App;    DlT.    29-402;    80-142;    68- 
294;   68-159;   89-568:    96-100; 
126-775;      128-21;     138-165; 
179-264. 
MlBC.  9-234:  15-558;  31-117;  48- 

217;   51-382;   84-312. 
N.  Y.  Supp.  61-705;  63-796;  64- 
1077;    71-546;    74-443;   86-663: 
86-139;       88-1083:      101-283: 
111-116;    112-382;    128-166; 
147-550;  166-513. 
Connoly,    1-326,   453;  2-160,   638. 
Dem.  8-8U. 
1821. 

N.  Y.  42-189;  68-488. 
1822. 

N.    Y.    144-512:     146-414;     168- 
678;   182-270;   191-12;   208- 
228;   211-328. 
Hun,   51-194:  60-4;  68-121;  71- 

596:  77-196. 
App.  Dlv.  2-14;  9-167;  26-197. 
199;  46-281;  47-231;  54-283; 
67-434:  70-263:  78-409;  76- 
186;  88-393;  90-47;  96-209: 
98-430;  99-295;  101-556; 
106-181; 
112-548; 
127-566 ; 
143-106 ; 
160-39 ; 
168-825; 


104-72 ; 
111-36; 
126-747; 
141-171 ; 
147-218 ; 
156-849: 


109-107 : 

119-760; 

183-821 : 

146-869 ; 

163-492  ; 

177-129. 

Misc.     18-140:     26-460;     80-867: 

81-47:  82-225;  38-823:  35-363. 

366:   86-312;   38-219,   407;   39- 

74.   437:    40-516:   66-180:    4S- 

494;  62-170.  599:  65-441;  71- 

105,    641;   92-598;  99-234. 

N.  Y.  Supp.  28-449:  59-383;  61- 

131:    63-241;    66-664;    68-636: 

71-1034:    73-509:    74-655.    971: 

77-134.    269.    941:    78-297:    84- 

640;    88-565:    94-423;    95-678: 

97-1117:      9S-801  :      104-.->68: 

106-361 :      1 1 6-428 :      11  «-.'i68 : 

121-1092  :    126-51  :    127-6.'=)9  ; 

iao-397  :  181-857.  1041 ;  136- 

802;  138-537;  151-239;  156- 

488 

N.  Y.  Ann.  Cas.  1-205;  9-263;  10- 

336. 
Connoly,  2-14L 
1828. 
N.  Y.  103-302. 
App.    DlT.    158-42. 
Misc.   12-322:    16-618. 
Civ.  Proc.  15-186. 
Connoly,  1-86?. 
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App.  DlT.  ae-lM:  8T-184;  96- 

100. 
N.  Y.  Supp. 
Cow.  4-4tt. 
1828. 
N.    Y.    10S-15S;    116-806;    185- 

480. 
Hun/  70-478.  s 

App.    DiT.    aO-lOO;    84-887;    40- 
116;  88-142;   101-665;   106- 

587;   168-44. 
Misc.  37-472;  64-117. 
N.    Y.    Snpp.    64-260;    118-46; 

187-110;    148-525. 
Dem.    6-287. 
Connoly,  1-868;  2-68. 
1826. 
N.   Y.  115-396:   185-480. 
Him.  70-478. 
App.    DiT.    28-551;    84-387;    40- 

116;     105-587;    110-68;    168- 

48. 
Misc.     16-518:    87-156;    39-613; 

64-117. 
N.  Y.  Supp.  48-886 ;  54-269 ;  94- 

286:  118-46:  187-110. 
Gonnoiy*  1-368;  2-08. 
1827. 

Hun,  70-478. 
1880. 
Misc.  78-24. 
Connoly,  1-868. 
1882. 
Hun.  82-118. 
Misc.  18-874. 
1888. 

Dem.  2-147. 
1884. 

Hun.  74-275. 
1885. 
N.    Y.    110-562;    111-077;    141- 

179,   184;  168-578. 
Hnn.     48-247;     64-94;     66-280; 

70-479;    84-494;    85-489;    88- 

130.  S14;  92-447. 
App.    Dlv.  26-199;     86-585;     40- 

117;     47-34;     48-521;      54-10: 

57-183:    73-409;    93-281;    95- 

210;    119-829:    120-14;    134-ri. 

60:    143-105:    156-689:    177- 

67. 
Misc.     19-555;     29-808;     83-324; 

85-580;  38-221. 
N.  Y.  Supp    32-388:  84-761;  86- 

608;    55-796:     61-953:    62-332. 

861:    68-188:    77-134;    87-674: 

88-565;      104-887;      112-289; 

1 27-«r.9  :      1 41-451 ;      148-615 ; 

161-582:    163-703. 
St.   Rep'r.   56-438. 
N.    Y.    Ann.    Can.    7-145,    153:    8- 

138:  9-254:  10-335. 
1886 

N.  'y.    104-236:    110-562;    111- 

677;    141-179:    168-578. 


Han.  82-474.  481;  87-SlO; 
206;  48-247:  64-94:  ee-280; 
70-479;  88-406;  84-494:  86- 
489;   88-130.   314;  92-447. 

App.  Dly.  26-199;  27-179:  36- 
585;  40-117;  47-34:  4A-5S1: 
68-819;  54-19;  67-183;  68-99: 
66-288:  78-409.  500;  76-422; 
76-186.  311:  85-2:  98-281:  95- 
208;  99-295;  109-111;  119- 
829;  126-14:  148-105;  16S- 
493:  166-689;  177-67. 

Misc.  8-469;  24-220;  2»-a08. 
562;  80-367.  636:  81-48:  88- 
324:  35-580:  38-221;  41-565; 
99-234. 


N.  Y.  Supp.  81-878:  82-388:  38- 
606;  44-196:  55-79a  1066:  58- 


1Q45;  60-613;  61-131.  963: 
882.  303.  861;  64-252;  6SM»i 
68-188;  77-39,  134:  78-815.  477 
89-37;  82-949;  86-12:  87-674 
88-565 :  99-1074 ;  96-678 
194-887:  112-280;  118-707 
127-659 :  188-537 :  141  -451 
161-582;   163-703. 

St.  Rep'r.  56-483. 

N.    Y.    Ann.    Cas.   7-145,   153:   8- 
138:  9-254;  10-33JS. 
1886a. 

N.  Y.  219-371. 

App.      Dlv.      152-84;      159-800; 
168-34:   176-914. 

N.    Y.    Supp.    134-59 :    lSB-654  : 
144-839;     148-615;      161-74; 
188-866. 
1887. 

N.    Y.    106-488;    188-177:    t 
161. 

Hnn.  59-443:  69-164. 

App.  DiT.  9-166;  87-323; 
402:  50-81;  51-77:  68-276; 
601 ;  78-367  :  79-66 :  96-266 ; 
119-166;  182-788;  144V-688: 
160-485:  161-890. 

Misc.     8-149:     17-651; 

27-107  ;  35-641  :   10O-168 

N.  Y.  Supp.  51-318:  56-280;  __ 
440:    64-.»>18:    76-258:    T9-10ia 
1102  :  122-620 ;  145-1038. 

N.  Y.  Ann.  Cas.  1-42. 
1888. 

N.  Y.  1-593. 

App.  DiT.  72-601 ;  160-486. 

N.  Y.  Supp.  76-258 :  148-10.^3. 
1839. 

Hun.  77-248:  89-581. 

App.  DiT.  72-601 :  160-486. 

N.  T.  Snpn.  28-472:  86-2«0;  76- 

268:  11O-1039;  146-1038 
1840. 

App.  Dlv.  72-601. 

N.  Y.  Supp.  76-258. 

1841. 

Hun.  86-448. 

App.   DiT.  51-77:   72-601:   119- 

165;  160-487. 


1088 


NOTBB. 


Misc.  86-«S. 

N.  Y.  Sopp.  7»-52  ;  76-268  ;  145- 
1038. 


N.  Y.  8-261;  68-441. 

App.  D!v.  72-601 ;  160-487. 

N:  Y.  Supp.  76-258 ;  145-10a8. 


N.    Y.    190-160. 

App.   Div.   188-76,   91;   146-630; 

141-907;   168-710. 
Misc.   09-644. 
N.  Y.   Supp.  125-982;  126-439. 


N.  Y.  68-438;  140-66;  190-160. 

Hun.  68-836. 

App.  Div.  30-59;  46-514:  50- 
368:  56-92;  72-601;  112-243; 
131-366. 

Misc.   25-134;  27-106;  86-37. 

N.  Y.  Supp.  67-616;  72-44;  76- 
258;  inr-289. 

St.  Rep*r.   12-714;  20-104. 
9ubd.  1. 

St.  Rep'r.  48-870. 
Siibd.  2. 

Hon,  80-218{  46-664;  68^342. 

Dem.   4-104. 
1845* 

App.  Div.  72-601. 

N.  Y.  Supp.  76-288. 
1846. 

Han,    68-344:    70-486;   88-427. 

App.   Div.  50-82;  72-601. 

N.  Y.  Supp.  68-440;  76-258. 
1847. 

Hun,  79-487. 

App.  Div.  72-601. 

Misc.  41-818. 

N.  Y.  Supp.  76-268. 
184US* 

N.  Y.  68-438;  184-188. 

Hun,  48-52:  63-336:  88-427. 

App.  Div.  60-366 ;  72-601 ;  llO- 
165;    112-243. 

Misc.  80-306.  _ 

N.  Y.  Supp.  68-686;  76-268;  08. 
279 

St.  Rep'p.  15-714;  29-104. 
8vbd.  2. 

Hun,  78-432. 

Abb.  N.  C.  18-147. 
1840. 

N.  Y.  178-412. 

Hun.  70-487. 

App.  Div.  50-366 ;  72-601 ;  HO- 
165:  112-243;  160-487. 

Misc.  80-305. 

N.    Y.    Supp.    68-685;    76-268; 
145-1033. 
1850. 

Hun.  68-386:  70-487. 

App.  Div.  72-601. 

N.  Y.  Supp.  76-258. 
1851. 

App.  Div.  72-601. 

N.  Y.  Supp.  76-268. 


1852. 

N.  Y.  124-840. 

Hun.  87-220. 

App.     Div.     72-601;     112-246; 
110-699;    140-632. 

Misc.   17-650. 

N.    Y.    Supp.    76-268;    98-279; 
104-290. 

Civ.  Proc.  7-100. 
1858. 

Hun,  70-487;  87-220. 

App.  Div.  72-601;  185-416. 

N.   Y.    Supp.  76-268:   119-921. 

St.   Rep'r.  12-718. 
1854. 

Hun,  70-486. 

App.    Div.    84-59;    72-601;   112- 
246;  140-631. 

Misc.  42-386:  52-206. 

N.  Y.  Supp.  76-268. 

OIv.  Proc.  7-100. 
1855. 

App.  Div.  72-601. 

N.  Y.  Supp.  76-26& 
1866. 

App.  Div.  72-601. 

N.  Y.  Supj>.  76-268* 

Palgre.  5-264;  0-28. 
1857. 

App.  Div.  72-601. 

N.  Y.  Supp.  76-258. 
1858. 


App.  Div.  72-601- 
N.  Y.  ~ 


Supp.  76-268. 
I860 
N.  Y.  178-404;  l^j-ljl;     ^^^ 
App.  Div.  50-366:  72-601:  110- 

m;  112-243,  245;  182-788. 
Misc.     8-409;     17-651;     27-107; 

80-306. 
N.    Y.    Supp.    68-685;   64-4;    76- 
258;  122-620. 
1861 
N.   Y.  04-536;  112-118. 
Hun.  28-242;  45-234;  47-7;  78- 

App.  Div.  47-125  ;  61-31 ;  80-73 : 

160-485. 
Misc.   63-171;   64-603;   75-434; 

00-454. 
N.     Y.     Supp.     70-253;    80-410: 

114-615;    185-616;    148-324; 

155-873.  

St.  Rep'r.  34-961:  40-293. 
Abb.  N.  C.  17-332. 
Dem.  4-58. 
Smbd.  1. 

N.   Y.  84-643:  04-535. 
App.  Div.  61-31:  80-76. 
St.   Rep'r.  46-869. 
Civ.  Proc    5-87. 

1862. 

Misc.    61-208:    64-603:    00-4.'S4. 

N.  Y.  SupD.  148-824. 
18'63. 

Misc.    61-208;    64-603:    90-454. 
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1864. 

Misc.  64-603;  00-454. 
186G. 

N.  Y.  180-210:  161-176:  lTl-176. 

Hun,   76-522. 

App.    Dlv.    63-106;    70-528;    74- 

567  ;  104-825  ;  181-876  ;  168- 

845;  180-396. 
Misc.     14-65:     18-387;     25-461; 

80-2;   81-423:  36-473;   80-717; 

61-543:  61-208;  64-608;  76- 

434;   83-21;    07-562;   00-4&4. 
N.  Y.  Supp.  44-353;  66-644;  61- 

430;    65-570:    78-808;    75-878; 

77-748 :     116-804  ;     186-515  ; 

143-324;    152-o57;    168'^388. 
Abb.  N.  C.  17-328. 
Redf.  5-376. 
Dem.  6-31.  861. 
Connoly,  2-212. 
N.  Y.  Add.  Caa.  10-44a 
1866. 

N.    Y.    108-255.    265;    112-104; 

180-210  :  205-236  ;  218-54. 
Hun,  41-366:  47-65,  66:   48-534; 

50-236;   68-71;   81-223. 
App.    DlT.  0-35:  46-532;  76-205; 

101-124;    123-189;    124-703; 

131-270;   144-23. 
Misc.    8-392;    24-626;    27-429; 

63-607:    64-603:    88-421;    06- 

416;  00-454 
N.  Y.  Supp.  30-677:  64-127;  61- 

448;    01-937;    118-629;    126- 

48;   128-1020;    166-36. 
St.   Rep'r.   16-26w 
1867. 
N.  Y.  108-255:  112-104. 
Hnn,  48-584;  81-223. 
App.   DIt.  O-a^S:  68-81. 
Misc.  8-392 :  64-603 :  00-454. 
N.     Y.     Supp.     30-677:     70-252; 

114-615;  121-590.  939. 
1868 

N.  Y.   Supp,   162-548. 
1860. 

App.  Dlv.  166-166. 

Misc.  80-718. 
1870. 

N.  Y.   213-104. 

App.  Div.  26-124  :  47-472 ;  108- 
251:  57-502;  144-686;  146- 
68,  706 ;  160-405. 

Misc.   06-133;   08-540. 

N.   Y.  Supp.  05-740. 
1871. 

N.  Y.  47-299:  O«-40:  00-616: 
121-241:  148-584:  104-72; 
100-63.    501;   201-362. 

Hun.  14.?t!^5:  16-.%7:  36-165: 
81-236:  88-171. 

Ann.  niv.  3-280:  8-.W.^:  81-3rtR; 
82-576:  40-406:  42-316:  60- 
277:  TJ-104-  T3-29:  RO-.345: 
84-218  :  08-256  :  107-466 : 
110-95:  118-900;  181-238: 
187-642;  144-540;  150-429; 
161-182.  ' 


Misc.     46-848;     61-215:     ^ 
61^44;   68-640;    TO-621:   ..._ 
469;     00-306;    04-702;     lOl- 

^\Z:  ®EEP-  OK-688:  6O-708;  TO- 
170;    T5-728;    76-406;    80-677 
90-481;       0O-748:        llS-289. 
116-1016;  127-184;  18^-846; 
148-368;     144-690;     182-5841 
1095;  158-437.  —->«»»• 

Civ.  Proc.  14-877;  16-220. 

N.  Y.  Ann.  Cas.  1-897;  6-196:  S- 

461. 
Week.  Dig.  26-256. 
1872. 
N.  Y.  6-286;  19-369;  82-258;  e»- 

30;  74-487;  194-72. 
Hun.  91-189. 

ApiK  Div.  107-466;  188-422; 
160-429  -— •  I 

Misc.  62-5*40;  79-621. 

N.  Y.  Supp.  75-728;  118-1016; 
110-994:     144-690;     188-684. 

App.  Dlv.  40-406;  71-104. 

Civ.  Ppoc  14-146. 
1878. 

N.  Y.  6-286:  19-360:  88-861:  48- 
88;  51-888:  66-379;  67-542: 
194—78  -v-«». 

Hun,    18^886;   18-278:   68-332. 
App.     Div.    .107-466;     118-000; 

Misc.   51-215;   62-540;   T9-521 ; 

N.     Y.     Supp.     75-728;      90-481; 

00-748;     115-1016;     148-358: 

152-51.    548. 
A^  Dlv.    40-406:    71-104;    96- 

N.  Y.  Ann.  Caa.  4-851. 
1874. 
N.  Y.  166-129. 
App.  Dlv.  40-406;  71-104;  107- 

466;    187-642. 
Misc.  62-540:  79-521. 

N.  J.   Supp.  76-728;   118-1016; 

152-584. 
N.  Y.  Ann.  Caa.  4-85L 
Barb.  6-481;  10-596. 
1878. 
App.  Dlv.  71-104:  107-466. 
Misc.  62-540:  79-521. 
N.   Y.   Supp.  75-728;  118-1016; 
162-584. 

N.  Y.  Ann.  Caa.  4-851. 
1876. 
ApD.    Dlr.     8-563;    38-!tt8:     40- 

406 :  71-104  :  107-466. 
Misc.  62-540:   79-521. 
N.  Y.   Supp.  75-728;   118-1016; 

152-584. 
nr.  Proc.  14-^77. 
1877. 
N.  Y.  18-488. 
App.    DiT.    38-126:   40-406:    71- 

104  :  107-466. 
Miac.  69-640:  79-621. 
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N.  Y.  Supp.  50-545;  75-28;  IIS- 

lOie:   162-684. 
How.   12-467;  lT-31. 
Barb.  S8-635. 
N.  Y.  Ann.  Cas.  1-158. 


.  DlT.  40-406 ;  Tl-104 ;  107- 


^%6' 


Ulsc.  02-640 1  70-621. 

N.  Y.  Sapp.  75-728;  115-1016; 
152-684. 

How.  Pr.  12-467. 
1870. 

N.  Y.  186-269;  104-72;  201- 
862. 

Hun,  27-44;  84-157;  48-677;  OO- 
480 

App.'Dlr.  15-841;  24-556;  40- 
406;  41-380,  638;  54-171;  60- 
94.  277 ;  71-104  ;  84-218  ;  107- 
466;  118-900;  144-551. 

Misc.  51-210;   62-540.  70-521. 

N.  Y.  Supp.  40-981:  60-708;  70- 
170;  76-728;  00-748;  lOO- 
990;  115-1016:  152-084;  150- 
S16. 

N.  Y.  Ann.  Cas.  1-807;  7-268. 
1880. 

N.  Y.  66-621. 

Hnn.  16-286. 

App.  DiT.  48-96. 

Misc.  5-682. 
1881. 

How.  28-1. 

Wend.  11-28. 

Misc.  80-749. 
1882. 

N.  Y.  Snpp.  70-868. 


N.  Y.  11-6L 


App.  DIt.  48-95. 
1885. 

App.  Dly.  48-96. 
1886. 

App.  Dl¥.   48-96. 


App.  DiT.  48-95:  81-804. 
N.  Y.  Supp.  80-te4. 


N.   Y.   0-176;   56-699;   58-402; 

182-369. 
App.  DlT.  48-96.  103:  81-304:  80- 

Mlsc.    5-532  •    84-585 :    102-12S. 
N.  Y.  Supp.  60-529;  80-924. 
Dalj,  7-8&. 
1800. 

App.  Dlv.  48-96:  80-6. 

N.  Y.  Supp.  60-529. 
1801. 

N.  T.  102-538. 

Misc.  8-587:  18-71. 
1802. 

N.  Y.  K6-.»;99. 

Misc.  18-72. 

Barb.  46-287. 


1808.^ 

N.  Y.  2-182. 

Hun.  68-248. 

App.  DiY.  44-463;  61-447. 

N.  y.  Supp.  61-38;  70-679. 

N.  Y.  Super.  50-481. 
1804. 

Barb.  20-289. 

Johns.  O-IG^ 
1806. 

N.  Y.  50-176b 

N.  Y.  Snpp.  88-1004. 
1807. 

Hnn«  84-112. 

App.  Dlv.  61-447;  75-127. 

Mlsc   40-80 

N.  Y.  Snpp.*  70-679;  77-410;  02- 
122. 

Civ.   Proc.  7-406. 

Abb.   N.   C.  15-231«  462;  20-114. 

Barb.  22-187. 

Week.  Dig.  14-862. 
1808. 

Hnn.    14-268;   54-610. 

N.  Y.  Snpp.  124-918. 
1800. 

N.   Y.   87-108. 


App.  DlT.  0O-428. 
Misc. 


lOOl 


10-134;  00-161. 

N.    Y.  Snpp.  86-416. 
1900. 

App.   DiT.    16-209;  186-629. 

N.  Y.  Snpp.   121-380. 

N.  Y.  Ann.  Cas.  4-174. 
1901. 

N.  Y.  214-104. 

N.  Y.  Supp.  121-380. 

App.   DlT.   186-629. 
1902. 

N.  Y.  16-482:  23-465;  24-181; 
85-362;  08-523;  00-258;  108- 
166;  110-504;  117-542;  142- 
203:  161-96;  164-58.  145; 
166-203;  182-398;  188-307; 
107-319;  204-139;  208-359; 
212-207 ;  218-103 ;  214-35. 
101 ;  210-806.  345.  471 ;  222- 
359 

Hun,  *  46-538:  40-535;.  75-152; 
78-577;  82-307. 

App.  DIt.  8-510:  11-165:  12-31, 
156,  524;  13-170;  14-51;  21- 
315;  22-522;  28-135;  24-113; 
26-124:  46-309;  62-76;  66- 
11:  67-164.  212:  66-170:  66- 
484:  78-363:  70-2M:  80-.343: 
88-842;  84-550;  88-252;  80- 
252:  01-584:  94-35:  05-150:  0«- 
169.  378.  382;  OO-604 ;  102- 
507:  106-430;  100-612.  794; 
112-143,  356,  744  ;  113-70,  73, 
90.  109:  121-128,  714:  122- 
589.  817:  123-891:  124-3.'>2; 
1 2W-544 :  1  ;iO-387 :  1 31-445. 
882;  186-329;  137-408;  130- 
449;     142-54;     144-92,     635; 
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146-68;  192-84,  742;  IBS- 
620;  155-374,  656;  150-161, 
433 ;  157-253,  417.  651 ;  1«0- 
404;  168-50,  825,  829;  169- 
30.  468:  171-3ft3.  499:  172- 
222,  220,  692;  lTO-650;  181-57. 

Misc.  O-X-io:  13-98:  16-677:  20- 
66;  83-720;  86-123;  42-615; 
BO-482;  61-502;  70-341;  77- 
330:  S7-81:  82-467:  96-127, 
291;  162-636. 

N.  Y.  Supp.  20-571;  4T-235;  48- 
36.  940:  50-190:  68-680:  65- 
49:  66-1108:  68-1056;  72-508. 
m53:  78-296:  82-866;  84-1053; 
86-50;  8T-67,  626,  906:  90-55?; 
92-914;  94-203;  96-244;  97- 
1107;  98-867;  100-731 ;  107- 
604;  120-1;  124-660;  126- 
880;  128-931.  938;  129-378; 
180-556 :  181-1  •  186-256. 
664;  188-894;  140-659;  141- 
961,  1000:  147-475;  148- 
509;  151-286;  166-7;  157- 
318:  158-658:  159-257,  635, 
1060:   160-172.  402. 

St.   Rep'r.  87-556. 

Cir.  Proc.  19-391. 

Abb.  N.  C.  20-208:  81-049. 

K.  Y.  Super.  54-146. 

N.  Y.  Ann.  Cas.  1-887;  4-9;  8- 
121;  9-304.  n.,  886. 

Oonnoly,  1-866. 
1908 

N. '  Y.  98-628:  142-208;  197- 
319;  201-487;  204-189 ;  218- 
103:  214-104;  219-845,  47,  536; 
222-358 

Hun.   49-535;   85-1^;   87-411. 

App.  Div.  12-31:  23-135;  26- 
124:  45-309;  47-472:  63-445; 
84-359;  85-477;  88-262;  89- 
252;  94-35;  96-150;  98-382; 
108-250:  121-128.  714:  130- 
887;  137-400;  139-452:  144- 
695,  642;  146-68;  162-86, 
742;  155-656;  156-438;  160- 
40*;  162-854:  173-419:  175- 
792;  178-955;  179-651;  181- 
67. 

Misc.  49-403;  61-320;  70-341; 
88-339.  458  :  96-127  ;  98-5<39  ; 
102-638. 

N.  y.  S'^np.  20-571:  84-359:  48- 
940:  6S-5S0:  72-936:  81-356; 
87-906:  88-847:  96-740:  Kkl- 
275;  128-931;  129-378:  130- 
555  :  140-559  :  141-1000  :  148- 
170:  151-286,  953;  152-216; 
156-143:  169-535.  1060:  160- 
172;  164-748. 

Civ.  Proc.   16-347. 

OonnolT,   1-366. 

V.  Y.  Ann.  Cas.  6-121. 
I9A4. 

N  y.  •><^-523:  11O-.'^04;  117-542; 
142-203;     177-384;     188-407; 


181-57 

86-708; 
:    96-127: 


201-487:     218-103;     914-IOt: 

219-345.  471,  534. 

Hnn,  78-278:  87-411;  88-364. 

App.  Dlv  6-43:  8-510;  28-l_  . 
26-124:  81-450:  47-472:  Tl-14: 
72t1;  78-170.  350:  81-617:  «4- 
899;  86-477:  89-252:  94-36: 
98-380 ;  99-185  :  108-251 : 
121-128,  714;  122-568;  190- 
887 ;  144-685  :  152-742 ;  ISS- 
374.  656;  166-433;  16O-404; 
163-169;    173-119: 

MlBC.  18-98:  16-677 
83-159,  161;  88-461 
98-540. 

N.  Y.  Sapp.  84-360:  52-836:  08- 
580 ;  65-1123  ;  76-746. 772 :  81- 
866;  87-906;  106-463:  107- 
401;  114-893;  129-378;  140- 
669;  141-1016;  144-656;  148- 
771;  152-214;  169-535,  1060: 
160-172. 

N.  Y.  Aon.  Caa.  1-387. 

1906. 

N.    Y.    62-889;    142-208; 

103;  214-104;  219-345.  471. 
Apo.    DIT.    26-124:    47-472: 

252;    108-250:    121-128.    714: 

144-685;     146-68;     162-742; 

166-656;      166-433; 

178-955:    181-57. 
MlHc.  06-127;   98-WO. 
N.    Y.    Sapp.   96-740; 

141-961;    169-535: 
Abb.  N.  C.  81-249. 
1906. 
N.  Y.  69-122;  188-517:  155-284: 

219-471. 
Hun,  90-170. 
App.  DlT.  187-408. 
Misc.  28-411:  86-15:  96-585. 
N.  Y.  Supp.  86-736:  72-39;  161- 

909. 
1907. 

N.    Y.    166-393:    209-245:    219- 

471. 
Hun.  46-120:  62-553:  79-860. 
App.  Dlv.  8-453;  17-617;  82-589: 

86-272;  44-304;  49-37:  88-474: 

91-99;  110-13:  150-918:  178- 

494. 

Misc.  81-390:  42-76;  45-166. 
N.    Y.    Supp.    65-8:   6O-640; 
288;   82-401:   96-1042;    1 
325;   150-838. 
1908. 

N.   Y.   24-20:    166-206;   219-471. 

Hun,  79-361. 

App.   Div.  44-304:  88-474: 
494. 

Misc.  46-166. 

N.   Y.   Supp.  6O-640: 
1910. 

Aop.  Dlv.  167-187. 
1913. 

N.  Y.  112-626;  162-69; 

Hnn.   29-253;  41-162: 


16O-404; 


140-569; 
10O-172. 


186-406. 
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App.    Dly.    17-247:    80-280:    54- 
gt;     117-288:     12G-774;     132- 


277: 
243. 


137-191:    139-420:    173- 


Mise.  27-500:  30-625:  33-691:  40- 

94  ;  46-152  :  60-329  :  61-420. 
N.  T.  Supp.  83-712:  46-587:  61- 

801:      68-3491;      68-209;      93- 

1101;   9S-684:    100-401;    111- 

116;   117-26;   121-1048;   124- 

14:   168-194:   169-8T7. 
St.  Rep'r.  3-262;  89-237;  47-781; 

67-582. 
CMt.  Proc.  14-303. 
Abb.  N.  C.  18-149:  20-161. 
How.  67-256. 

N.  Y.  Ann.  Cas.  6-396;  6-198. 
Svbd.  2. 

N.   Y.  148-571. 
N.  Y.  Ann.  Cm.  1-22. 
Svlfed.  8. 

N.  Y.  62-406. 
Hun,  80-164. 
App.  Dlv.  88-160. 
Misc.  18-507. 
Abb.  N.  C.  16-482. 
Week.  Dig.  17-289. 
1914. 

App.  Dlv.  86-428. 
&flBC.   64-454. 

N.  Y.  Snpp.  64-810;  86-224. 
St.  Rep'r.   16-811. 
N.  Y.  Anu.  Cas.  6-265. 
1016. 

N.   Y.   8-148;  78-292;   122-661; 

217-30. 
Han.   87-588;   40-316. 
App.  Dlv.  46-567:  72-60;  102- 

404;    112-501:    118-243:    129- 

64. 
Misc.  18-72  ;  62-86 ;  66-17  ;  78- 

280. 
N.  Y.  Snpp.  61-1057:  76-336:  86- 

224;   98-382;    116-259;    119-? 

844 ;  180-947. 
1916. 

Hun.   16-561;  61-80. 
1917. 

N.    Y.   64-437:  64-155:   186-454; 

219-6. 
Hun.    16-555:    18-47:   20-163. 
App.  Dlv.  86-124;  86-501. 
Misc.     20-657:     27-502:     28-253: 

81-504;    82-677;    39-98;    66- 

573 
N.  Y.'Supp.  27-285:  46-383:  47- 

650:    66-385:    68-841:    69-149: 

66-382;  78-900;  107-310. 
1918. 

N.    Y.    61-542:   74-234:    130-232; 

188-89;  161-3.'53. 
Hun.    26-623;    81-434.    575 >   82- 

12:     64-614;     71-477:     82-576; 

02-431 
App.    Dlv.    18-225:    82-226: 

51:  68-280. 
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Misc.  6-208:  14-608:  90-182.  216; 

27-520:   80-720:   88-88:   86-78. 

291. 
N.  Y.  Supp.  81-737:  66-188:  68- 

412:  64-fU96:  71-241.  768. 
Civ.  Proc.  14-126. 
Abb.  N.  C.  21.«9. 
1919. 
N.    Y.    190-178,    192.    106,    107; 

216-205:   218-123:  220-3.77. 
App.    Dlv.    76-145:    82-457:    84- 

240:   97-188;   99-482;   112-219: 

131-832:      149-164:      166-255; 

171-262:  177-814.  818. 
Misc.     44-490:    64-283:     67-99; 

60^76;    66-221:    67-246;    68- 

532  ;  88-311  ;  98-339  :  97-260  : 

99-548,  548. 
N.  Y.  Supp.  77-878 :  81-835 :  82- 

634;    89-856:    104-109;    107- 

802;  111-745;  124-968:  184- 

1048;  160-647;  161-877;  167- 

151,    242;    160-538,    871.    1007; 

162-841;    164-987. 
N.  Y.  Ann.  Cas.  6-130. 
1020. 

N.  Y.  190-178,  192,  106. 
App.  Dlv.   18-226;  82-226;   112- 
.      210;  176-630. 

N.  Y.  Ann.  Cas.  6-180. 
1921. 

N.  Y.  74-284 ;  188-02 ;  190-178, 

102. 106. 
Hnn    12-401 
App!  DiT.   18-225;  82-226;  112- 

210. 
Misc.    80-720;    66-221:    98-841. 
N.  Y.  Snpp.  64-506;  167-151. 
N.   Y.   Ann.   Cas.  6-130. 
1922. 

«.  Y.  183-02.  286 ;  190-178,  102, 

196. 
App.   Dlv.   13-225;  82-226;   112- 

219. 
Misc.   66-221;   98-341. 
N.  Y.  Supp.  62-978. 
Abb.  N.  C.  29-884. 
Keyes.  8-562. 
N.  Y.  Ann.  Cas.  6-130. 
1928. 

N.  Y.  190-178.  192,  t96. 

App.   Dlv.   18-225;   32-226;   112- 

219. 

Misc.  27-529;   98-841. 

N.    Y.    Supp.    68-412;    116-781; 

167-151. 
N.  Y.  Ann.  Cas.  6-1 3Cr. 
1924. 

N.  Y.  190-178,  192,  196. 

App.  Dlv.   18-226;  82-226;   112- 

219. 
N.  Y.'  Ann.  Cas.  6-130. 
1926. 
N.    Y.    126-280;    126-842:    130- 

394;     162-366:     160-377;    171- 

403;    176-432;    177-509;    198- 
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841;  108-411;  804-9;  206- 
84;  806-494;  218-620;  216- 
463-  210-274. 

Han,  1B4-148;  60-82;  65-210;  71- 
422.  542;  74-8;  82-90;  89-271. 

Add.  DIt.  8-185;  10-549;  10-894; 
21-155;  23-129;  24-74;  25-837; 
26-141;  88-6;  34-198;  40-88; 
60-26;  56-41;  68-119.  536;  67- 
868;  68-283;  68-177;  76-406; 
88-107,  118;  96-461;  102-338. 
340;  104-54;  112-607;  113- 
534;  117-666:  184-272;  140- 
606;  152-353;  155-31,  215, 
222;  168-285;  166-728;  167- 
863;  168-104.  306;  172-265; 
178-9 

Ml8o.  6.'407;  25-548:  26-226;  86- 
496;  88-105;  42-629;  46- 
83;  57-868;  60-424;  67-214, 
800 ;  70-317  :  76-845  ;  82-496; 
91-598;  99-69. 

N.  T.  Sopp.  44-767;  47-402;  49- 
1088;  64-479,  480;  66-841;  67- 
682;  61-670;  68-659;  67-27;  68- 
161,  651:  73-1003:  74-81.3:  78- 
779;  89-112;  92-484:  93-349; 
95-81 ;  122-632  ;  125-865  ; 
127-756;  138-129;  185-384  > 
148-42;  •  150-850;  153-776; 
154-711.  1010:  157-257;  158- 
1029;  159-1016;  160-706;  165- 
305. 
1926. 

N.  T.  11-S76(,  890;  12-52:  72-583. 

Hun,   58-284:   74-345:   87-510. 

App.     DIv.     25-03;    47-119;    7<l- 
861;  88-586. 

Misc.  30-566;   66-140. 

N.  Y.   Supp.  34-286;  48-882;  68- 
1027;  86-198. 
1927. 

N.  Y.  107-225. 

Hun,  87-510. 

App.  Dlv.  47-119;  88-686. 

Ml8c.  30-566;  66-140. 

N.    Y.    Supp.    68-1027;    85-198; 
123-273. 
1928. 

App.  D!v.  47-119;  76-361. 

N.  Y.  Supp.  84-286. 
1929. 

N.   Y.  107-225. 

App.  Div.  47-119. 

Misc.  66-140. 

N.    Y.    Supp.    63-1027;    123-273. 
1980. 

N.  Y.  10-164:   72-583;   156-136; 
187-8;   200-147. 

Hnn.  29-44. 

App.  Dlv.  87-6;  88-585. 

Misc.   SO-566. 

N.    Y.    Supp.  63-1027:  85-103. 
lO.'fl. 

N.   y.   76-310:   147-225;  114-318. 

Hiin.  73-429:  87-510. 

App.   Dlv.   87-4. 


Mlflc.  66-140;  94-377. 
N.  Y.  Supp.   158-807. 
1932. 

N.    Y.   121-194;  141-188. 

Hun,   8-706;  8-818;   16-625:   87- 

806. 
App.    Dlv.    1-517:    7-169:     174- 

308 
Misc.*  19-171;    24-645:    86-146; 
86-329;    50-329,    408:    79-615. 
N.    Y.     Supp.    66-805:    69-538; 

106-1044;  168-628. 
N.  Y.   Super.  59-820. 
1938* 

N.  Y.  4-514;  141-188. 
Hun,  19-«69;  37-803. 
App.  Dlv.    1-517;    68-581; 


*% 


117- 


pp.  f 

1564;   117-291. 
MUc.     19-171;     36-329;     60-329, 

408;  58-234:  68-256. 
J^.  Y.  Supp.  44-194;  66-805;  66- 
478;  80-481:  98-684. 
1984^ 
N.  Y.  141-188. 
App.  Dlv.  1-617. 

Misc.     19-171;    86-^28;     60-82B, 
406. 
1986. 
N.   Y.   141-18& 
App.   Dlv.  1-517:   174-30& 
Mfse.     19-171;    86^329;     60-S28» 

406 
N.   Y.'  Supp.  44-194. 
1986. 

Misc.  19-171;  60-829. 
1987. 
N.  Y.  4-614;  61-1-  98-581:  14 

274;  181-277;  191-448. 
Hnn.  88-228. 

Dlv.  62-530 :  84-564  ; 

Misc.  20-413;  27-208;  60^^329. 

N.     Y.     Supp.     82-841;     99-684; 
102-317. 
1988. 

App.  Dlv.  52-530;  117-286. 

Misc.  20-413;  60-829. 

N.  Y.   Supp,   102-817. 
1989. 

Hun,  19-184. 

App.  Dlv.  84-664 ;  117-286. 

Misc.  87-206;  60-329. 

N.  Y.  Supp.  88-841;  108-817. 
1940. 

App'.    Dlv.   117-288. 

Misc.  60-S29. 
1941 

App*.   Dlv.   117-288. 

Misc.  60-S89. 
1948. 

Hun,  78-4. 

Misc.  86-864. 
1946. 

App.   Dlv.  66-467. 
I      Misc.  37-519:  40-634  ; 
I      N.  Y.  Supp.  78-67;  88-71. 


Abb.  N.  C.  84-40a 
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1&47. 

App.      Dlv.     64-615:     182-851; 

180-584. 
Misc.   86-402. 

N..  Y.  iSupp.  72-291 ;  167-785. 
1048 

N.  Y.  57-161;  128-180;  163-884. 
Hun,  84-168;  88-287;  46-394;  90- 

148. 
App.    Dlv.    8-468;    41-598;    76- 

408;    118-179,    622;    119-419; 

127-603:  180-627;   134-56,  69, 

72:     136-183;      140-613,     620; 

176-331;  179-390,  529. 
Misc.     19-673;     26-148;    87-521; 

43-185;   63-860;   54-131;   62- 

92;  67-580. 
N.   Y.    Supp.  44-42;  56-784;  76- 

1076;    78-779;    103-146,   465; 

104-447;     105-844;     114-401; 

116-393;      118-712;      120-41; 

124-782;  126-1045;  186-273; 

141-225;  166-634. 
St.    Rep'r.  48-697. 
Civ.  Proc.  6-410. 
Abb.  N.  C.   82-211. 
N.  Y.  Ann.  Cas.  4-868. 
9abd.  1. 

N.   Y.   56-525;  122-197. 

Hun.  78-545. 

App.  Div.  82-51 ;  106-566 ;  118- 

179;    180-627;    140-617. 
N.  Y.  Supp.  29-619;  52-281. 
Abb.  N.  C.  27-261.     • 
Svbd.  2. 

App.  Dlv.   180-627. 
Misc.  78-96. 
Snbd.  8. 

N.  Y.  96-317;  141-286. 
Han.   26-16;   27-529;   86-822. 
App.    Dlv.    130-627. 
Misc.  19-249. 
N.  T.  Supp.  188-693. 
St.   Rep'r.  52-818. 
Snbd.  4. 

App.    Dlv.    139-627;    140-620. 
1949. 

N.    Y.    56-525;    67-161;    128-129. 
Hnn.    15-204:    16-219. 
App.    Dlv.   8-468:   119-420. 
N.    Y.    Supp.    104-447;   106-844; 

118-712. 
Misc.  63-470;  54-181. 
J960. 

N.   Y.  86-560:  40-5n;  67-161. 
App.   Dlv.   88-279. 
Misc.   92-99. 
Keyes,  2-111. 

N.  Y.  Supp.  118-712;  166-171. 
N.  Y.  Ann.  Cas.  6-260. 
1961. 
N.  Y.  78-585. 
N.  Y.  Supp.  118-712. 
1962. 

N.  Y.  Supp.  118-712. 
How.  Pr.  11-418. 
Barb.  26-487. 


1968. 

N*Y.  101-589. 

Hun.  82-612. 

N.  Y.  Supp.  118-712. 
1964. 

App.  Div.  119-422. 

Misc.  43-188;  64-182. 

N.  Y.  Supp.  118-712. 
1965. 

App.  Dlv.  6-415;  180-628;  186- 

N.  Y.'  Supp.  118-712;  120-41. 
1966. 

N.  Y.   128-129. 

App.  Div.  8-469;  176-331. 

NT  Y.  Supp.  118-712. 
1967. 

N.  Y.  9-849. 

Hun,  9-706. 

App.   Dlv.   128-87. 

Misc.   96-20. 

N.    Y.    Supp.    107-868;    148-160. 
1968. 

Misc.  85-717;  92-99. 

N.  Y.  Ann.  Cas.  6-260. 

N.  Y.  Supp.  166-171. 
1961. 

N.  Y.  89-506. 

App.    Dlv.    137-865. 

N.    Y.    Supp.    122-852. 
1962. 

Hun.  68-243:  63-211. 

App.    Dlv.    62-505:    114-225. 

NT  Y.  Supp.   100-81. 
1966. 

N.  Y.  67-585. 
1966. 

N.  Y.  87-586;  19-83;  217-29. 

Hun,   7-114;  40-197. 
1069. 

N.  Y.  68-202 ;  12-522 ;  184-301 ; 
207-25;   213-4;   223-186. 

Hun.   64-438:   68-243; 

App.  Dlv.  37-121;  147-669; 
168-327 :  161  -438 :  170-475 ; 
176-727. 

N.    Y.    Supp.    66-1130;    146-801; 
161-431,  860. 
1978. 

N.  Y.  213-9. 

App.  Div.  168-834. 

N.  Y.  Supp.  148-389. 
1974. 

App.   Div.  161-438. 

N.   Y.    Supp.    146-801. 
1977. 

N.  Y.   139-471. 

App.  Dlv.  171-3.   7. 

N.  Y.  Supp.  166-950. 
1978. 

App.  Dlv.  171-3.  8. 

N.  Y.  Supp.  156-950. 
1979. 

App.  Dlv.  171-3.  8. 

N.  Y.  Supp.  166-960. 
1980. 

App.   Dlv.   171-3,   10. 

N.  Y.   Supp.   156-950. 
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1088. 

N.  Y.  27-45;  49-125:  BS-57^  B5- 
525:   02-186;   80-117;    101-<»9. 
Hun,  90-148. 

App.  Div.  140-617:  176-331. 
Misc.    19-678 :    67-678. 
N.  Y.  Snpp.  124-782 ;  126-1045 ; 
141-2S. 
1984. 
Hun,  40-816. 
App.    Div.    30-96:   44-463;    171- 

6.  9:   17e-33k 
Misc.   87-521. 

N.  Y.  Supp.  75-1076:  106-900. 
1986. 

N.  Y.  62-076. 
1986. 

N.  Y.  Supp.  104-447. 
App.     Div.     61-147;     118-179; 
119-419 :     176-831 ;     179-520, 
582. 
Misc.  64-182. 

Civ.   Prod.  2-2S6. 
1990. 

N.   Y.  221-206. 

App.     iHv.     127-647;     177-732; 
179-529. 

N.  Y.  Supp.  166-634. 
1991. 

App.   Div.  171-306. 

Misc.  8-158;  84-25.  84. 

N.    Y.    Supp.    29-329;    69-451; 
166-1085. 

Civ.  Proc.  23-419. 
1992. 

App.   Div.  127-909. 

Misc.   67-31. 

N.  Y.  Supp.  107-1020. 

Civ.  Proc.  6-297. 
1998. 

N.   Y    129-360. 

App.  Div.  86-412. 
1994. 

App.  Div.  48-560:  86-409:  171- 


307. 


Misc.  35-676:  40-134;  58-305. 

N.    Y.    Supp.     62-897;    72-850; 
109-821;  156-1085. 
1995. 

I^Ilsc.  29-55. 

N.  Y.  Supp.  61-961. 
1997. 

N.   Y.   185-522. 

App.    Div.    l»-394;    26-110;    60- 
289;  88-586. 

Misc.  62-315. 

N.  Y.  Supp.  85-193;  114-1077. 
1998. 

App.  Div.  167-301. 

N.   Y.   Supp.  82-401;   142-511. 
1990. 

Olv.    Proc.    15-19,   379. 

Mfsr.    57-.^4. 
N.  Y.  Snpp.  107-1020. 
2008. 
Civ.  Proc.  16-19. 


2004« 

Civ.  Proc.  16-19. 

App.  Div.  167-801. 

Misc.  57-35. 

N.  Y.  Supp.  107-1020. 
2005. 

Hun.  64-876:  76-120. 

Misc.  8-158. 
2006. 

Misc.    67-35. 

N.  Y.  Supp.  1O7-1020. 

2o<rr.  g 

N.  Y.  Supp.  107-949.  * 

App.  Div.  128-274. 
20O8. 

N.  Y.  188-470. 

Misc.  14-^3. 
2011. 

N.  Y.  188-476. 

App.  Div.  177-683 

N.  Y.  Supp.  86-237. 
2016. 

N.  Y.  122-238;  187-418. 

Hun,  88-260. 

App.    Div.    31-122;    67-148.    884: 

f5r^L^'"'-^4»:  ««-i2;   183- 

171;    189-472. 
Misc.  18-678. 
N.     Y.     Supp.    68-279;     TS-175; 

1026;  114-209. 
Abb.  N.  C.  29-181 
2016. 

N.  Y.    188-210;   216-539. 
Hun,  84-169. 

App.    Div.    23-384;    7B-365:    86- 

12:  98-197:  129-499:  160-052; 

151-562;  176-938. 

Misc.    14-617;    27-458;    88-300. 

N.  Y.  Supp.  68-118:  7S-175:  88- 

246;    188-581;    166-595. 
Civ.  Proc.  11-180. 
Wpek.  Dig    22-565. 
Snbd.  2. 
Hun.   32-537:  88-282:   WU360. 
App.  DlT.  28-886 ;  16S-869. 
2017. 

N.   Y.   136-81. 
Hun,  59-323. 

App.    Div.    82-184:    47-385;    68- 

S22:     75-365:     129-4n0{     133- 

187;    160-777,    782;    167-801; 

168-567. 

Misc.    19-678:   29-455;    71-854. 

N.  Y.  Supp.  61-1093:  62-211;  74- 

70;  79-175;  142-011. 
St.  Rep'r.  36-750. 
Abb.   N.   C.  29-177. 
Snbd.  8. 

Hun.  46-400. 
2018. 

App.  Div.  75-365;  129-499. 
\.  Y.  Supp.  78-175. 
2019. 

N.  Y.  89-460:  186-172:   1««7-418 
App.     Div.    47-8H7:    57-1.^.1:    75- 
865:    86-12:    129-499:     160- 
552;  161-56^. 


1O90 


NOTB8. 


^ 


MlBC.  89-465;  67-84. 

N.  Y.  Supp.  61-1008;  T8-175;  8S- 
246;  IV7-1020. 

Civ.   Proc.  6-289. 

How.  69-287. 
9«bd.  1. 

App.  DlT.  81-122. 
8«tid.  6. 

N.  Y.  176-58. 
9626. 

N.  Y.  216-846.  ^^  ^^     ^ . 

App.    DIv.    47-384;   76-386;   94- 
402;   166-562;  176-938.    ^ 

MlBC.  67-32.  ' 

N.     Y.     Bupp.    78-176;    88-848; 
167-1020;   166-596. 


DIv.  76-866;  94-408. 
.N.  Y.  Supp.  78-176. 


i^^. 


App.  DIv.  76-366;  94-408. 
Misc.  8-168.  ^    • 
N.  Y.  Supp.  78-176. 


App.  DIv.  76-885. 

N.  Y.  Supp.  78-175. 
262i4» 

App.  DIv.  76-866. 

Misc.  67-38. 

N.  Y.  Supp.  78-176. 
2626. 

App.    DIv.    76-865;    167-801. 

NrTT.  Bupp.  78-17&  ;  142-311. 
2026. 

N.  Y.  186-173. 

App.    DIv.    47-385:    67-142,    1«1: 
76-866;  166-481. 

Misc.    8-153:   29-455.  ^ 

N.  Y.  Supp.  29-829:  61-1094:  62- 
208;    78-175;    146-1064. 

8vbd.    1* 

N.  Y.  Supp.  68-201. 

2627. 

App.  DIv.  76-866. 

Misc.  19-678 :  67-35. 

JN.  Y.  Bupp.   *8.175;  167-1020. 


App.  DIv.  81-122;  76-365;  127- 

909. 
Misc.  19-678;  67-40. 
N.  Y.  Supp.  78-176.;  167-1020. 


App.  DIv.  76-885. 
N.  Y.  Supp.  78-175. 
2686. 

App.  DIv.  78-866. 
N.  Y.  Supp.  78-175. 

2681. 

N.  Y.  100-20 :  111-584  ;  226-532. 
Han,    81-341:   86-73. _^    ^^  ^^^ 
App.  DIv.  6-417;  81-123;  67-148; 

76-365:         79-136:         129-64; 

189-500;    146-479;   166-481. 
Misc.    82-218:    72-425. 
N.    Y.   Supp.  66-717:   6S-59:  T»- 

175;   79-1040;    118-504;   126- 


488;  181-849;  145»1064. 
How.  67-111. 
9682. 

N.  Y.  97-212. 

Hun.  26-307.  590:  92-879. 

Aop.    DIv.    67-148:    79-185:^86- 

194;     86-12:     188-185;     166- 

549;   161-562;   163-616. 
Misc.    87-685;    68-308;    74-496. 
N.  Y.  Supp.  76-286:  79-1040:  «R- 

136.    245;    117-624;    128-686; 

124-1074;  186-854;   160-596; 

168-704 
Civ.    Proc*  11-180:    13-214.    318. 
How.   N.   S.   1-185. 
Anbd.  1. 

Hun,  84-465. 
Subd.  2. 
N.   Y.  166-20:  128-186. 
Hun.    84-898,    465;    81-841;    88- 

261;  92-477. 
App.    DIv.    6-421;   28-386;    189- 

5<)1;   166-649,  555. 
Misc.    24-532;    71-353. 
N.    Y.    Supp.    84-734;    128-610. 
CIv.    Proc.   7-409. 
Abb.   N.  C.  16-468. 
Subd.  8. 

Hun,  32-594. 
Misc.  8-158.  166. 
Snbd.  4. 
App.   Div.   121-314. 

2688. 

N.  Y.  166-20;  142-630;  162-442; 
187-27. 

Hun,    26-307;    84-888.    466;    46- 
44;  64-455. 

App.   DIv.  6-421;  67-148. 

Misc.  24-582. 

N.  Y.  Supp.  88-186. 

St.  Rep'r.  46-598.        

CIv.  Proc.  9-406;  18-818. 

How.  N.  8.  1-185. 
Subd.  1. 

N.    Y.    166-28. 

Hun,  48-690. 
SnbU.  3. 

Hun,    26-580. 

St.  Rep'r.  46-677. 
Sabd.  4. 

Hun,  26-590;  48-690t. 

Apn.  DIv.  86-194. 
Snbd.  6. 

Hun,  48-590. 
Snbd.  6. 

App.  DIv.  84-588:  86-184. 
2034. 

N.  Y.  166-20;  128-180. 

Hun,  26-587;  64-455:  76-281:  92- 
379    477 

App.  *Dlv.' 6-421:  28-886:  67-148. 

Misc.   8-166. 

N.    Y.    Supp.    128-6»6;    168-704. 

Abb.   N.   C.   16-461. 
2036. 

N.   Y.  207-868. 

App.   DIv.  67-148. 
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Misc.  61-390. 
2036. 

Hun.  60-248. 

N.  T.  Supp.   lOO-QOB. 

MJ0C.   Tl-854. 
2087. 

N.   Y.  100-20. 

Hun,  T7-96. 

Misc.  60-119. 

N.  Y.  Supp.  110-826. 

Civ.  Proc.  14-28. 

Cr.  Rep.  8-547. 
2088. 

N.  Y.  162-441. 

Hun,  4A-166. 

App.     DlY.     140-08:     157-801; 
160-480. 

Misc.  50-510. 

N.  Y.  Supp.  61-1006  ;  86-887  ;  »9- 
158:   116-62 :   142-611; 
1064. 

St.  Rep*r.  58-936. 

Civ.   Proc.   14-244. 
Snbd.  1. 

N.  Y.  111-687. 

Hun,   47-800. 

App.   DiT.   88-118. 

Misc.  28-456. 
Snbd.  2. 

Hun,  41-194. 

App.   DIv.  87-71. 
2089. 

N.  'y.    128-180 ;    215-343  ; 
582. 

App.    DIv.    6-417;    58-1.^5;    183- 
186;  150-644:  151-261. 

Misc.   33-400:   34-699. 

N.    Y.    Supp.    68-59;    117-524; 
185-467:    154-965. 

Civ.   Proc.  14-28. 
2041. 

Misc.  8-158:  84-25. 

N.   Y.  Supp.  29-829:  60-461. 
2042. 

App.  Dlv.  57-161 
2050. 

Misc.  10-249 ;  74-252. 

N.  Y.  Rupp.  13.1-986. 

Civ.  Proc.  18-198. 
Svbd.  1. 

Anp.    Dlv.   11-829. 
205i. 

N.  Y.  Supp.  138-936. 
2064. 

Hun.  41-188. 

Cr.  Rep.  4-289. 
2067. 

Hun.   41-188. 

Cr.  Rep.   4-289. 
2058. 

N.  Y.  06-381;  188-440;  206-46; 

215-a50. 
App.    T)Iv    6-424:    104-48:    120- 

817;  130-472;  150-645;  168- 

558 
N.'^^  Supp.    08-277:    124-47; 


2059. 

N.   T.  107-607. 

App.  Dlv.  2-108 ;  125-189 ; 
862;  150^779. 

N.  Y.  Supp.  109-681. 

Civ.  Proc.  14-241. 
20CMt. 

App.     Dlv.     68-284:      129-472: 
150-916. 

N.  Y.  Sopp.  124-47:  18IMI94. 

Cr.  Rep.  8-457. 
2061. 

App.  Div.  150-916. 


App.  Dlv.  150-916. 
200(iL 

App.  Dlv.  81-122 ;  194-^8  ; 

N.  Y.'Supp.  114-209:  14S-1064: 

154^965. 
2067. 

N.  Y.  142-278. 

Hun,  65-288;  70-562. 

App.     Dlv.     107-229 

156-888 ;   169-895. 
Misc.  31-550. 
N.    Y.    Sapp.    65-569 

142-366;    155-727. 
Civ.  Proc.   16-879. 
N.  Y.  Super.  54-184. 
2068. 

N.   Y.  185-76. 

Hun,  50-479;  68-514. 

App.   Div.   20-27 :   60-288:   t 

87;  188-561;  171-307. 
Misc.  61-113. 
N.     Y.     Supp.     46-645;     «S-90S: 

110-148;    114-807;    1S8-294: 

154-966. 
Abb.  N.  G.  29-177. 


9«-1101 ; 


N.  Y.  185-76. 

App,     Dlv.     126-87;     138-561 ; 

161-946. 
N.    Y.    Supp.    119-148:    1S3-294. 
2070. 
N.   Y.  99-620:   102-96:   1S5-628; 

149-223.    418;   200-462. 
Hnn,     84-684;    47-545;     65-296; 

70-563:  91-311. 
App.    DIr.   5-254:  8-552:    12-606. 

587:    20-50,    342;    83-324.    629; 

86-519:     44-400;     48-2i60:    49- 

124:  52-180;  58-94:  79-48:  8S. 

409;    99-94;    107-229;     129- 
^98;  145-654:  171-805.  307. 
Misc.     12-469:     14-42.    213:     16- 

306;    17-674:    19-673:    27-JWT: 

88-701;    89-389,    454;    49.UT; 

51-76;   69-206. 
N.  Y.  Rupp.  36-090:  46-727.  «W: 

60-703:     62-897:     65-.VC      926: 

68-1106;      79-828;      94-1101; 

156-1085. 
N.   Y.   Ann.  Oas.  6-355. 
2071. 
App.  Dlv.  44-401. 
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Misc.    IM-344. 

N.   Y.  Supp.  «O-703;  104-122. 
N.   Y.  Super.  64-184. 
2fiOT2. 

Han.  TO-562. 

App.     Div.     156-388:     169-895 : 

172-329. 
Civ.  Proc.  19-175. 
N.    Y.    Sopp.    155-727. 
2€»7a. 

Hun,  80-453. 
App.  Div.  172-330. 
N.  Y.   Snpp.  154-407. 
2074. 

Hun.  80-453. 

App.      Div.      156-388:     169-896; 
172-330. 
20T5. 

Han.  50-105;  80-454. 
App.    Div.   6-28;   106-566;   114- 
171 ;  138-561 ;  156-388 :  169- 
895 
N.     Y.     Supp.     94-754;     99-598; 

123-204;    155-727. 
Civ.  I'roc.  15-379. 
2076. 

N.  Y.  164-289. 

App.    Div.    6-28;    20-9:    38-414; 
50-288:    67-446;    74-2J7;    114- 
171;   188-561. 
Misc.   22-384;  27-570. 
N.    Y.    Snpp.    99-598;    128-294; 

154— 40 1 
N.   Y.   Super.  54-184. 
We,;k.   Dig.  11-87. 
2077. 

Hnn.  46-290. 

ApD.    Div.    6-28:   20-12:   45-158; 

89-92;  138-560;  179-784. 
N.     Y.     Supp.     61-149;     85-438; 

124-746. 
St.  Rep'r.  11-408. 
2078. 

App.  DlT.  89-92  ;  156-388  ;  169- 

895. 
N.    Y.    Supp.    124-746;    155-727; 
159-641. 
2079. 

App.  Div.  179-784. 
Misc.  27-339. 
N.  Y.  Super.  54-184. 
N.  Y.  Snpp.  124-746. 
2080. 
Hun.  00-530. 
App.   Div.  50-288. 
N.  Y.  Snpp.  63-993;  154-407. 
2082. 

N.   Y.   160-280. 
Hnn.    91-319. 

App.  Div.  24-567:  87-414:  45- 
15.^?:  46-314:  52-,375:  74-217: 
77-600:  78-347;  82-571;  118- 
816;  123-278;  126-88;  188- 
560;  189-92. 
MHc.  13-734;  20-28.  39;  28-40 
88-352. 
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N.  Y.  Supp.  49-760;  61-149.  656; 

68-446;   78-1061;   79-989;   01- 

900;    107-1101;   128-294. 
Civ.  Proc.  19-416. 
N.  Y.  Snper.  58-66. 
8088. 
Hun,  91-310. 
App.    Div.    44-458;    74-217;    77- 

500;    78-344;    123-278;    126- 

87 
Ml8c!  12-470;  18-734;  20-29;  45- 

183;  92-99. 
N.   Y.   Supp.   35-213;  61-41;   77- 

521;     1^-1051;     79-980;    91- 

900;  107-1101;  110-148;  156- 

171. 
St.  Rep'r.  3-202. 
N.  Y.  Super.  54-184. 
How.  61-57. 
N.  Y.  Ann.  Cas.  6-248. 
2084. 

N.  Y.  194-188. 

Hun.  50-479. 

App.  Div.  74-217  ;  77-500 ;  128- 

278;  126-88. 
Misc.    33-352:   45-182;  61-113; 

100-569.  579. 
N.  Y.  Supp.  77-521;  78-1051;  91- 

900;  107-1101;  110-148. 
2085. 

App.  DlT.  118-816. 
2086. 

Hun,    78-303;    83-239;    194-187. 
App.  Div.  39-689:    42-251;    58- 

350;  95-77;  129-81. 
Misc.  9-406;  33-352. 
N.    Y.    Supp.    68-446,    1101;    88- 

493  ;  113-367  ;  130-1048. 
How.  64-523. 
2087. 
N.  Y.   77-505. 
App.   Div.   46-314;  4^-432;  118- 

316;    138-562. 
Misc.   73-271. 

N.   Y.    Snpp.    128-294;    180-865. 
8088. 
N.   Y.   118-101;  151-386. 
Hun.  91-319. 
App.     Div.    9-59;    20-11;    116- 

850;    139-94. 
Misc.  13-734;  20-28;  81-560;  88- 

596 
N.  Y."  Stipn.  .^5-213:  4»-760:  «4- 

681;  121-819;  128-845;  155- 

438:   162-(M3. 
2089. 

N.  Y.  Supp.  130-865. 
2090. 

N.   Y.   133-222;   142-278;   184- 
32. 
2091. 

N.  Y.  186-894. 

App.   Div.   105-602;   145-531. 

Misc.  58-305. 

N.   Y.    Supp.    10»-321. 

2092. 

N   Y    1 84-32 

App.  Div.  112-429;  145-581. 


NOTB8. 


Misc.   82-4. 

N.  Y.   Sapp.  eO-129;  98-667. 
9008. 

N.  Y.  184-82. 

App.  DlT.  145-681:  160-181. 

Mi8C.  8^-4. 

N.  Y.  Sopp.  184^10. 

Week.   Dig.   14»-8M. 
90O4. 

N.  Y.  184-82. 

App.   DlT.  51-104;  145-681. 
2B095. 

N.  Y.  184-82. 

App.  Dlv.  145-681. 


AM 
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N.  Y.  184-82. 
App.  Div.  145-681. 
908T. 

App.   Dlv.   55-260. 
nAbc.    41-290;   54-31. 
Week.  Dig.  10-304. 
N.   Y.   Supp.   108-1061. 
2099. 
App.  DlT.  118-818. 
Misc.  41-290.  481. 
9100. 

App.   DlT.   78-349:  T»-9i. 
X.  Y.  Supp.  79-006. 
How.  ei-614. 
2101. 

App.    DiT.   120-818. 
N.  Y.  Supp.  105-809. 
2102. 
N.  Y.  180^894. 
App.    Div.   120-818. 
N.  Y.  Supp.  105-809. 
2119. 

How.  67-124. 
2120. 

N.    Y.    48-513:    51-442;    58-647; 

55-600;    418-468:    79-5S2;    85- 

655;      105-199:      100-64,      671; 

110-495;      112-606;      121-551; 

131-468;       189-55:       147-337; 

152-311.     430:     158-881;     154- 

437:      158-421;      106-47,      478; 

168-488. 
Hun,     25-602;     44-172;     68-160, 

598:  72-369. 
App.     DiT.    4-544;    7-294:    20-8: 

27-532:    32-182;    43-378:    44- 

241:    61-200:    68-436:     68-197; 

77-149:    81-118;    86-276;    lOl- 

427:    1 16-80 1:    12:»-5.94:    124- 

15.r>;  127-853;   166-540;  178- 

252 
Misc.*   30-643:    61-191;    53-367; 

101-247. 
N.    Y.    Supp.   6-231:    68-649:   60- 

615;  71-700;  74-94:  94-1107; 

108-49.    726:    183-981;    152- 

113:    166-900. 
St.    Uep'r.   36-413:   70-844. 
Civ.   Proo.   19*.318:  30-898. 
Abb.   N.   C.   14-495. 
8ohd.  2. 
Hun.  58-698;  72-868. 


App.    DlT.   41-646;    lOT-274. 

Misc.  27-89. 

St.  Rep'r.  88-780. 
2121. 

N.    Y.    148-166;    159-216;    19S- 
48SL 

Hun,  88-139. 

App.    DlT.    4-544;    99-177;    7T- 
150;   160-666. 

X.  Y.   Supp.  47-1023:  146-44. 
2122. 

N.   Y.   166-478;   907-110;   917- 

Hun*  49-476;  58-508:  61-88:  88- 

189. 
App.    DlT.    4-544;   77-150:    lOl- 

427;    106-46;    112-08;    159- 

577;    160-666:    168-873;    181- 

148. 
N.  Y.  Supp.  .14-592:  40-840:  71- 

1045;   99-22;    97-1115;    197* 

405;    148-716;    146-44;    154- 

639;  168-i59. 
St.   Rep'r.  82-543;  39-615. 
Bttbd.  1. 
N.   Y.    104-370:   140-1;   iea-2ia 
Hun,  21-527:  88-188. 
App.  Dlv.  4-266:  25-93:  49-540; 

57-186;   64-289:   169-577. 
Misc.  91-289. 

N.  Y.   Supp.  60-127;  165-2& 
St.  Rep'r.  56-1004. 
8«bd.  2. 
N.  Y.  129-549;  152-216. 
Hun,     28-329:     67-282;     eO-2S: 

61-60:   159-578. 
App.    DlT.    4-265;    8-397;    1T9- 

390. 
Misc.  27-468. 
St.    Rep'r.    86-1004;    38-22.    780: 

89-610.  739. 
ClT.  Proc.  16-128. 
Abb.  N.  C.  14-496. 
Snbd.  8. 

App.  DlT.  166-46.' 
St;   Rep'r.  8-722;  29-368:  8S-2ft 
2128. 

App.   DlT.    77-150;    161-784. 
2124. 

App,  DlT.  62-493;  7T-16a 
N.  Y.  Supp.  71-187. 
2126. 

N.    Y.    126-800;    159-888:    160- 

168. 
Hun.     22-551;     47-407;     64-206: 

66-98;  82-6. 
ApD.    DiT.     6-468:    29-165:     33- 

278:    41-497:    47-5.'S2:    61-202; 

63-624:  77-150:  83-61:  «7-.'»; 

100-184,    191:    109-834:    106- 

46.     90:     199-284;     183-504; 

164-249. 
MlRO.     14^119!     nO-647:     S9-4Knr 

49-118;  84-202. 
N.    Y.     Supp.     30-1107:     53-799; 

68-670:    60-614.    1000:    63-662: 

64-269.    676:    82-626:    91-675: 
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92-444^94-319:  96-897;  tO«- 
968;  177-678;  143-716;  146- 
919. 

St-    Rep'r.   69-623. 

N.  T.  Ann.  Cas.  2-246. 


N.   Y.  126-368. 
Hnn,   22-515. 
App.  Dlv.  77-150. 
St.  Rep'r.  32-543. 
Week.   Dlv.   10-290;  11-116. 
nbd.  8. 
N.  Y.  Supp.  8-142. 


N.  Y.  102-630;  104-369;  186- 
246:  207-90. 

Hun,   7U-149:  82-339. 

App.  Dlv.  15-56;  17-203:  22- 
174;  27-583:  30-52;  64-239:  76- 
144;  77-150;  87-59;  99-414: 
100-190.  191;  131-162;  161- 
195:  179-390. 

Misc.  9-251;  30-643;  40-134; 
101-14. 

N.  Y.  Supp.  60-506;  71-1044:  78- 
942;  81-320;  91-268:  107- 
089 ;  116-'275  ;  166-243.  825. 


App.  DlT.  80-58;  77-150. 


N.  Y.  97-87. 

Hun,  26-186;  80-48a 

App.  Dlv.  1-187:  17-202;  76-669; 
77-150;  178-263. 

Misc.  40-185. 

N.  Y.  Snpp.  80-494;  78-888;  81- 
280:    164-962. 
2130. 

App.  Dlv.   77-150. 
3181. 

N.  Y.  222-251. 

Hnn,  48-602. 

App.  Dlv.  34-507;  77-160. 

Misc.  39-452. 

N.  Y.  Supp.  80-194. 

Abb.  N.  C.  10-88. 
2182. 

N.    Y.   169-436. 

Han.  40-176. 

App.  Dlv.  77-150. 
2133. 

N.  Y.  181-806:  214-602. 

Hun,  64-206. 

App.   Dlv.   58-345;   77-150;   178- 

Misc.  62-315. 

N.    Y.    ^upp.   68-1058;    114-1077; 

164-962. 
2134. 

N.   v.  143-167. 

App.  Dlv.  77-149;  99-415;  103- 

896  :  146-184  ;  149-672. 
Misc.   6,3-1 4,^ 
N.    Y.    Supp.    91-208;    92-1112; 

130-567;  134-241. 


2186. 

N.  Y.  142-236;  149-554. 

Hun.   64-337. 

App.  Div.  60-59:  53-842;  77-150; 
78-434  :  86-282  ;  99-415  ;  103. 
395;  111-396;  134-563;  140- 
59:    146-184;    149-672;    160- 

Misc.    7-217;    57-30. 

N.    Y.    Supp.    80-300;    92-1112; 

97-700:     106-1079;     119-641; 

124-828;   184-241. 
Civ.  Proc.  19-318. 
8186. 

N.  Y.  73-437. 

Hun,  6-626,  662:  80-487. 

App.    Div.    17-662:    46-504;    76- 

569;     77-150;     78-434;     146- 

135. 
N.  Y.  Supp.  30-494 ;  78-383;  80- 

800;  180-667. 
Abb.  N.  0.  10-38. 
Weeli.  Dig.  10-890. 
2137. 

N.  Y.  110-509;  181-806. 

Huu.  92-14. 

App.  Div.  77-150;  149-672;  178- 

263;  179-393. 
Misc.   40-135. 
N.    Y.    Supp.    81-280;    134-241; 

164-962. 
2188. 

N.    Y.    106-64;     119-502;     149- 

564;    166-170. 
Hun,    19-6;  25-111;  72-360;  86- 

516;  90-53;  91-98.  234. 
App.  Div.   27-75;  46-504;  50-58; 

51-198:     58-342.     617;    68-346; 

77-150;  88-62;  86-280;  97-285; 

99-415:       113-310:      114-169; 

129-268;    182-609;    149-672; 

156-457;  160-667. 
Misc.  14-177. 
N.   Y.   Supp.   25-874:  35-89.  463; 

61-400:    66-707;    68-1058;    89- 

929;   91-268;    118-861;    117- 

81 ;  134-241. 
2139 

Hun,   61-85:  91-99. 

App.    Dlv.    89-34;    46-606;    77- 

150  ;  99-415  ;  146-185. 
Misc.    14-178. 
N.  Y.  Supp.  25-874:  85-463;  64- 

436;    61-400;    91-258;     180- 

567. 
2140. 
N.    Y.     72-415;     82-858:     98-97: 

97-203:     98-335:     IOO-80,   680: 

126-157,     364:     151-664:     152- 

317;   166-164.    476;   212-174; 

214-600;  219-SO. 
Hun.     24-60:     29-126:      38-273: 

45-56,     310;     47-451;     81-313: 

84-06. 

App.  Dlv.  2-444;  5-526:  80-53; 
35-75:  37-45;  54-615;  74-58, 
604;    77-150;    78-259;    86-313; 


1101 


NOTBB. 


82-245;     96-3;     88-620:     lOl- 
218,   431;    106-282;   110-8,   70; 

114-356:     124-155;     127-853, 

980;  132-668;  184-604;  144- 

451 ;  151-842  :  157-702. 
Mlao.    4-326;  7-i06;    14-119;   88- 

450;  06-484;  101-13. 
N.   Y.  Supp.  25-874:  66-198:  80- 

194;    85-482;    87-72:    88-1060; 

00-194;    81-715;    86-697,    862; 

IW-1045;     108-726;     111-924, 

112-139  ;     122-94 :     128-349  : 

136-1031;   142-942. 
St.   Rep'r.  8-609;  48-48;  68-623; 

70-846. 
Abb.  N.  C.  17-366;  20-48w 
Week.   Dig.  18-207;  16-166;  17- 

169. 
N.  Y.  Ann.  Gas.  2-246. 
Siibd.  1. 

N.   Y.   148-167. 
Hon,  58-598. 
App.    Div.   157-702. 
St.   Rep'r.  35-413. 
Civ.  Proc.  8-338. 
Bnbd.  2. 
Hnn.  58-598. 

App.  Div.  182-668;  157-702, 
St    Rep'r.  85-413. 
Snbd.  8. 
Hun,     34-322;     36-186;     44-576; 

47-452;    58-698;    74-170;    85- 

608. 
App.    Div.    4-281;    82-182;    182- 

668;  188-178;  157-702. 
N.   y.   Supp.   28-113;   128-349. 
Civ.  Proc.  8-338. 
Svbfl.  4. 

N.   Y.   112-609:   118-507. 

App.  Div.  1-684  ;  4-266;  26-696  ; 

157-702. 
MlBC.   14-229. 
St.  Rep'r.  86-999. 
Snbd.  5. 
N.  Y.  82-306:  106-262;  110-498 

118-507;  123-637;   142-354. 
Hnn.     25-603;     44-295;     60-234 

74-254;   82-589. 
App.  Div.  2-538;  4-266;  42-368 

106-607;    157-702;    163-665. 
Misc.    7-280;    13-22:    14-229. 
N.  Y.  Supp.  6-395 ;  84-366,  477. 
St.    Rep'r.    11-577;    15-110:    20- 

913:    27-87,    131;    32-839;    33- 

966:  36-999:  38-613;  48-202. 
Abb.  N.  C.  17-372. 
2141. 
N.  Y.   100-89:  106-257;  110-494: 

112-607:   126-147,  860;  214- 

601;  216-97. 
Hun,     42-581:.  44-293:     60-234; 

61-64:   81-313:   88-140. 
Apn.    PIv.    1-70:   22-174:   .^9-247: 

77-149  :      80-283  :      124-155  ; 

165-184:  106-411. 
MlBC.  7-206. 
N.    Y.    Supp.    150-35;    152-295. 


2142. 

N.  Y.  182-867. 
App.  DIv.  77-148. 
2148. 

App.   Div.  42-251;  TT-WO;  114- 

170;   162-349. 
N.  Y.  Sapp.  48-20T;  8»-10:  ••- 

679;    147-848. 
Abb.  N.  C.  18-246. 

N.  't.   214-601. 

Han.  22-47a 

App.  DIv.  77-lJBa 

Misc.  80-648. 
2145. 

N.  T.  214-601. 

App.  Div.  77-148. 
2146. 

App.  Dlv.  4-644;  77-148. 
2147. 

Hnn,  48-176. 

App.  Dlv.-77-16a 
214S. 

N.  Y.  148-228. 

Hun,  82-258. 

App.    Dlv.    57-161:    7T-148:    8S- 
1^;  128-499;  168-666. 

MiBC.  84-25. 

N.  T.  Supp.  114-499;  146-44. 
2148fu 

N.  y.  228-81. 

App.  Dlv.  178-894. 


N.  Y.  28-66:  168-390;  968-108. 

Hun,  25-270;  48-846;  56-241; 
80-641. 

App.  Dlv.  52-144:  64-628:  56- 
m:  64-878:  68-116;  76-86; 
81-433;  112-114.  118;  118- 
627;  182-391;  184-267;  142- 
694;  148-667;  166-678. 

MiBC.  8-47.  96;  10-746;  18-521: 
21-479:  27-726:  S7-480:  S8- 
847  ;  40-648  :  41-632  ;  48-660 ; 
46-254;  47-632:  50-149.  641: 
58-216.  646:  58-487;  62-281. 
498,  513;  67-546;  84-617; 
101-255. 

N.  Y.  Supp.  lO-.'OS:  47-563:  58- 
712;  72-108;  74-243;  75-1080 
84-580 ;  85-335 ;  88-262 
1O8-808;  11O-1044:  113-1058 
114-771:  115-236;  116-691 
121-613;  123-379;  127-438 
128-054:  13.3-959:  167-,*558. 

St.  Rep'r.  23-61;  40-679:  B»*42L 

Civ.  Proc.  14-847;  16-447:  17- 
227;  18-217. 

Daly.  13-276. 

N.  Y.  Ann.  Cas.  8-261. 
Snbd.  1. 
N.    Y.    88-461;    44-488;    Sl-689: 

76-801,  674;  127-175. 
Hun.  87-8. 

App.   Dlv.  5-590:  52-141. 
Misc.  8-186:  11-351:  28-722:  27- 
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5M ;  42-226 ;  01-229  ;  02-641 ; 

80-639;    8H-133. 
N.    Y.    Supp.   9-'J4:   64-1057:   01- 

712 ;      115-1090 ;      116-1118  ; 

141-959;    151-783. 
St,  Rep'r.  53-58. 
Week.    Dig.   20-867. 
Sa1>d.  X. 
Han,  oa-591. 
App.    Dly.    11-264:    41-882:    08- 

fl7;  127-812. 
Misc.    20-349,    612:    22-739:    28- 

645  ;  24-734  ;  25-598  ;  80-639. 
N.   Y.   Supp.   5-304:  45-918;  52- 

107;    53-785;    60-155:    58-493; 

82-984;  80-16;   102-618;  111- 

850;  121-298;  128-253;  141- 

959:   155-351. 
St.    Rep'r.    29-654:    49-Y17:    52- 

490:  58-389. 

App.   DIv.   134-267. 

Misc.  11-855:  70-438. 

N.    Y.   Supp.   104-74S:  118-949. 

St.  Rep'r.  29-654. 

Civ.   Proc.  8-178:   18-418. 
Snbd.  4. 

Abb.  N.  C.  21-812. 

Daly,  11-168. 
Snbd.  5. 

Misc.    10-60:    19-540;    50-149. 

N.   y.  Supp.  98-194  ;  181-691. 
2232. 

N.  Y.  182-234. 

Hnn.  84-840. 

App.    Dlv.    70-96:   119-12. 

Misc.    58-546:    02-517;    101-256. 

N.  Y.  Supp.  50-761:  01-524; 
90-775;  100-808;  118-1058; 
144-320;  107-558. 

Civ.    Proc.   9-429:   12-869. 

N.  Y.  Ann.  Cas.  9-261. 
Svbd.  1. 

N.  Y.  84-287;  182-284. 

Misc.  20-680. 

N.  Y.  Snpp.  88-1067. 
Snbd.  2. 

Hnn,  52-350;  85-452. 

Anp.   Div.  40-210. 

Misc.   24-735 ;  48-187. 
Snbd.  8. 

Hnn,  09-90. 

Misc.   18-418. 

St.  Rep'r.  58-69. 
Snbd.  4. 

N.   Y.   102-203. 

Hun,  41-101. 

App.  Div.  52-217;  02-269;  87- 
*63 ;   148-692. 

MIRC.  58-218;  59-543:  02-641: 
C5-591;  82-491.     ^      ,^^   ^,o 

115-1090:        120-811:        132- 
1016:    144-in.^>:    149-514. 
St.    Rep'r.    15-968. 
Abb.   N.   C.  10-85. 
2233. 

N.  Y.  139-668. 


O1-230 ; 

1O9-808; 
131-265  ; 


Hun,  78-409.       ^     _^  ^^    '^^ 
APP.  Div.  50-437;  70-96;  102- 

271 ;  140-476. 
Misc.    9-453;    58-546; 

100-669. 
N.    Y.    Supp.    92-460; 

118-1058;  114-142; 

100-736. 
Abb.    N.   C.   29-56. 
\.  Y.  Ann.  Qas.  9-261. 

2284. 

N.  Y.  188-22 

Hun.  28-284. 

App.   Div.  08-118;  70-96;  105- 
809:   181-122. 

Misc.  12-150;  58-549;  08-247. 

N.  Y.  Supp.  110-667. 

How.  OQ-439:  59-432. 

N.  Y.  Ann.  Cas.  9-261. 
2235. 

N.   Y.  201-468. 

Hun.  57-234.  501. 

App.    Div.    41-383:    45-140:    50- 

^§7;    58-511:    54-110;    04-873; 

70-96:   83-157;   105-553;   118- 

721:    122-585;    132-391;    142- 

594  ;  144-701  ;  170-728. 

Misc.  9-463;  10-746:  12-637;  14- 
29:  10-820;  18-241;  20-139,  850; 
22-232.  234;  23-672.  684;  28- 
630:  37-480;  4O-204;  42-406; 
52-159;  55-249;  50-464;  58- 
216:  01-83,  228,  234,  628,  653; 
03-23;  07-126;  09-3«a0;  100- 
669. 

N.  Y.  Supp.  30-248:  35-145:  45- 

918:   52-294,    303;   55-616;    58- 

313;    59-563:    00-1040;    00-837: 

72-103:    75-1080;    78-948:    80- 

1015;    81-642;    84-228;    80-182, 

804;    99-215:     1 01-803;     107- 

128,     694:     108-725;     109-50; 

113-2,    21,    614:    114-97,    115. 

142,     415;     110-691;     117-.318; 

118-326;     121-617; 

iaO-713:      127-4;iS: 

103-1010;    100-736. 

Civ.   Proc.   19-217. 

Abb.   N.   C.  29-56. 

How.  00-439. 

T.  &  C.   1-583. 

N.  Y.  Ann.  Cas.  2-145;  9-261. 

2230. 

N.    Y.   58-323:    139-538. 

App.   Div.  57-191:  70-96:   159- 


125-455 
129-715: 


^^•. 


Misc.    27-726:    40-r.48;    42-403 
N.   Y.   Supp.  O8-270;  113-1058; 
143-95,   1067. 

How.   0O-437. 

N.  v.  Ann.  Cas.  9-261. 

2237. 

Ann.  Div.  70-96. 

Mlsr.    lS-241:   58-546.^^^  ^^^ 

N    Y.   Snpp.    84-580;   109-808. 

Civ.  Proc.  1-446. 

How.  08-8. 
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Week.  Dig.  ll-*893. 

N.  Y.  Ann.  Cas.  9-261. 

8288. 

N.   Y.   62-445. 

Hnn.  28-284.  _ 

App.  Dlv.  04-873;  76-96;  108- 
621,  523  ;  105-558. 

N.  Y.  Supp.  72-108. 

Abb.  N.  C.   13-38. 

Week.  Dig.  16-36. 

N.  Y.  Ann.  Cas.  9-261. 
2239. 

Hun,  29-«40. 

App.   Dlv.   76-96. 

MlBC.  12-150. 

Civ.  Proc.  15^11. 

How.  N.  S.  2-89. 

N.  Y.  Ann.  Cas.  9-261. 
2240. 

App.  Dlv.  11-266;  41-382:  76- 
96  *   122—584 

MlBC*    11-355  ;*  46-207  ;   47-633. 

N.  Y.  Supp.  «:i-150;  Hl-642; 
107-604;  121-208. 

N.  Y.  Ann.  Cas.  9-261. 
Sabd.  1. 

av.  Ppoc.  8-178;  18-62. 
S«bd.  2. 

App,  Dlv.   165-554. 

Civ.  Proc.   18-52. 

N.    Y.    Supp.   68-494;    123-253. 
Snbd.  8. 

Mtec.  86-120. 

N.  Y.  Supp.  61-786. 

Civ.  Proc.  18-52. 
2241. 

Hun,  81-310. 

Misc.    68-353. 

App.  Dlv.   76-96;  165-554. 

N.  Y.    Supp.   123-971. 

N.  Y.  Ann.  Cas.  9-261. 
2242. 

N.  Y.   182-234. 

App.   Dlv.   76-96. 

N.   Y.   Supp.   122-421. 

N.  Y.  Ann.  Cas.  9-261. 
2248. 

App.  Dlv.   76-96;  106-554. 

N.   Y.   Super.   69-554. 

N.  Y.  Ann.  Cas.  9-261. 

2244. 

N.  Y.  182-2;M;   210-272. 

Hun.  64-153:  71-254. 

App.  Dlv.  40-243;  63-510;  67- 
rio  :  72-r.85>  :  7O-00.  r^Tl  ;  83- 
151;  121-S(X):  128-804:  137- 
627;  139-745;  144-701;  166- 
272 

Misc  "o-4f5:  10-745:  13-41.  250: 
14-r:70:  20-(n4;  22-201.  li\^'. 
26-082;  2H-552:  30-2S7-  33- 
11. S:  ;<s-iL':i;  -4 1-00  4:  r>s-.va: 
5JU4S.3:  <{O-0M:  rtl-40;  62- 
498;   68-3.'.'?;    92-309. 

N.  V.  Supp.  31-H04:  31-10,^:  49- 
1113:  63-700;  61-084:  03-492. 
64-131;     65-904;     07-139:     73- 


472;  76-578;  T7-91:  78-713: 
81-374;  «2-r>43:  K4-r>**0:  JiJ- 
liu5;    14HI-71H;    lH>-ini7;    II..- 

4;i.    l«;s.    -jrjn:    ii.^-ii'i:.    ii^. 

326;    122-421:    ia4-.%7:'.;    12*- 

715  ;  136-274 ;   141-271 ;  14«- 

in.-.  ;   147-913:    149-4.->.'»:   1»»- 

905  :    166-89. 
Civ.    Proc.    16-411:  «»-222. 
St.   Rep'r.  5-97. 
Week.    Dig.    25-134. 
N.  Y.  Ann.  Cas.  1-189;  »-20L 
2246. 

Hun.  7S-4O0.  410.  414. 
App.   Dlv.  46-140:  76-96. 
Misc.  28-673:  61-230. 
N.  Y.  Supp.  9«.62i>:  114-142. 
N.  Y.  Ami.  Cas.  »-261- 
2246. 

Misc.  26-781. 
App.  Dlv.   76-96. 
N.  Y.  Ann.  Cas.  9-281. 
2247. 

N.  Y.  76-584. 

Hun,  71-254. 

App.  Dlv.  76-96;  162-687:   113- 

120. 
Mlflc.    7-184;    47-632;    68-547: 

92-99. 
X,     Y.     Supp.     S4-144;    1W-342; 

109-808;    166-171. 
How.  60-439. 
N.  Y.  Ann.  Cas.  9-261. 
2248. 

App.  Dlv.   76-96. 
Ml9C.   31-720:  69-490. 
N.  Y.  Supp.   110-1083. 
Civ.   Proc.   16-411. 
N.  Y.  Ann.  Caa.  9-26L 
2249. 

N.  *Y.  76-180. 

App.   Dlv.  63-511;   76-96;  1«6- 

342;    139-746. 
Misc.    8-353:    9-46:    27-179;   2^- 

552;  43-81;  66-041. 


N.  Y  Supp.  6H-.S.<«:  SO-514:  »«- 
J)0() :  00-477  ;  94-46.^  :  OH-rfjm ; 
108-41;   118-.'i26:   186-559. 

Civ.  Proc.  16-411. 

X.  Y.  Ann.  Ca.s.  9-261. 
2260. 

N.  Y.  69-610. 

App.   Dlv.   76-06. 

Misc.  39-441;  43-81;  64-M: 
67-547. 

N.    Y.    Supp.  8O-203:  86-514. 

Civ.  Proc.  6-141. 

N.  Y.  Ann.  Cas.  9-261 
2261. 

App.   Dtv.  14-549:  76-96. 

MlPf.  02-.^15;   100-670. 

Civ.    Proc.    19-2.'?4. 

N.   Y.  Ann.  Cas.  8».261. 

N.    Y.    Supp.    15e-559. 
2252. 

App.    Dlv.   76-9<». 

N.    Y,   Ann.   Cas. 
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N.   Y.    1^80-301  :  222-51.  252. 
Apii.   I)iv.    1 2-21;  1;  5 1 -1277;  ««-17: 

7r»-ol;     T<;-IH»;     I2«-17;     tll«-  i 

700 ;    187-2  ;     165-SOo  ;    1«WI-  \ 

15ii;  17a- 747. 
M!«c.      17-:^79,      18-475;     20-47; 

23-4fi7.     (iWI;     24-710;    20-.^-}4; 

:«3-474  :  :tM-297  :  nn-zrto ;  40- 

r.oi ;     fVO-.tOl.     a(MJ:     50-386: 
57-444;     RS-21V;     «5-r)(52:     0«- 

tui. 

N.   Y.  Supp.  47-rSS:  Rn-SOt:  r»s- 

1120;   «0-r>15:  «4-1007;   «7-r»02: 

72-1020  ;  77-Hr)4,  !  (JO  ;  7t>-8 !«  ; 

\tht-ma :      TO«-S(;i ;      1 1 0-775 . 

120-S);):{:    121-417.    5S4:     122- 

S.-:    l.T2-n00;    142-::01  ;    1»1- 

2f<l,     7lM'i;      l.%0-n7():     l.'0-70J): 

103-200;    1«S-7S.S. 
riv.  Proc.  15-840:  l»-234. 
N.    Y.    Ann.    Can.    0-225;    7-1 G3; 

»-261. 
22K4. 

N.  Y.  188-108 ;  210-272. 

Hm,  19-220. 

App.  Div.  Oi)-21)0:  70-96;  01-432; 

112-120;    140-500. 
MIsr.    9-40:    18-212-   20-fl82;   38- 

578;  47-082;  02-816. 
N.    Y.    Snpp.   5O-700:   74-600;  78- 

64  ;  80-919  ;  87-471 ;  133-964. 
N.  Y.  Ann.  Caa.  0-201. 
Snhd.  1. 

App.   Dlv.   70-103. 
22.%5. 

App.   Div.    70-96. 
Misc.   45-653. 
N.  Y.  Ann.  Cas,  0-201. 
2250. 

N.    Y.    ISS-IO.*?:    222-52. 
Hun,   58-552:   TH-44r.. 
App.  Plv.  70-96;  112-120; 

553;   1O5-S02;   17«-ll'.>. 
Misc.    lS-417;   2«-128.    I'M 

461;  RS-546,  551. 
N.     Y.     Supp.     48-810 

105-27;      .100-S()S: 

102-471. 
N.  Y.  Ann.  Cas.  9-261. 
2257. 

N.  Y.  222-52. 

App.    Div.    70-96;    1O.T-802. 
Misc.  6.1-461;  5,H-rr,i. 
N.    Y.    Snpp.    lOO-SOS;   120-737. 
N.  Y.  Ann.  Cas.  0-201. 
2258. 

N.   Y.  222-52. 

ApDj^Dlv.  70-96;  15a-f)56;  105- 

Misc' 22-135:  5S-.551. 
N.    Y.    Supp.   48-810. 
N.  Y.  Ann.  Caa.  9-201. 
2259. 

N.  Y.  222-50. 

App.  Dlv.  70-96  ;  152-556 ;  1.05- 

808. 
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162- 
:   63- 


70-910 
137-572 


100-343 ;  lOO- 


Misc.    18-419;    22-128;    25-370; 
5S-551. 

N.   Y.    Snpp.    109-808;   137-572. 

N.  Y.  Ann.  Cas.  9-261. 
2200. 

X.  Y    183-2**9 

IIun,24-(;24r  25-303:  34-55.  259. 

App.    Div.    14-.584;   70-96 ;   lOO- 
342;    109-635:    142-206. 

Misc.     9-456;     18-417;     60-641; 
92-316. 

N.  Y.   Supp.  94-463;  90-359;  98- 
604;    120-1088. 

How.   01-100;   03-165. 

Week.  Dig.   18-143. 

N.  Y.  Ann.  Cas.  9-261. 
2201. 

N.   Y.   183-229. 

App.  Div.  70-96 
635. 

Misc.    92-316. 

How.  03-165. 

N.  Y.  Ann.  Cas.  9-261. 
2202. 

App.  Div.  70-96;   134-504. 

Misc.  14-173;  92-316. 

N.  Y.    Supp.   119-576. 

How.   08-165. 

N.  Y.  Ann.  Cas.  9-261. 
220.1. 

N.    Y.   132-367. 

App.    Dlv.    70-96;  84-627  ;' 144- 
659 :  159-26. 

Misc.  23-648:  24-278;  57-444. 

N.  Y.  Supp.  129-509;  148-1067. 

Civ.  Proc.  19-180. 

N.  Y.  Ann.  Cas.  9-261. 
2204. 

Hun.  78-415. 

App.  Dlv.  70-96:  127-82. 

Misc.  40-437;   55-249. 

N:  Y.  Ann.  Cns.  9-261. 
2206. 

X'.    Y.    109-390;   222-251. 

Hun.    21-(^4:    25-270:    57-563. 

App.   Div.  59-140:  05-314:  70-96. 

Misc.     14-.-147;     41-604;     48-383; 
50-641  ;  01-46  ;  98-471. 

N.   Y.  Supp.  09-184;  78-713;  80* 
1015;  113-43. 

St.   Rep'r.   33-352. 

Civ.  Proc.  4-103:  7-312. 

How.    01-205;    03-3;    00-426. 

How.   N.   S.  n-liH^. 

N.  Y.  Ann.  Cas.  9-261. 
Snbd.  1. 

I»Mly.  11-206. 
SniMl.  2. 

N.    Y.   49-227. 

Ilr.n.  24-77,  026. 

App.    Div.    159-417. 

Mis-.    5-ir.r:     M-173:    101-115. 

N.   Y.    Supp.   5-381  ;   73-9 ;    144- 
,'Ofj :  i<M;-72r. 

Civ.   Prno.  4-159:  11-313;  17-65; 
19-217:  23-222. 

Daly,  11-200, 
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2809. 

Uim.  41-72. 
2320.     ' 

N.  Y.  101-310 :  214-203. 

Hud,  87-308;  51-248;  61-197;  «4- 

19;  83-206:  80-527. 
App.    Dlv.    8-142;    T-347;    8-400; 

23-412;    24-250;    83-116;    43- 

232;     74-113;     80-326;     10»- 

668;    124-423:     12S-464,    8i)0; 

126-801;     120-586;     134-552; 

162-889:  170-291:  177-101. 
Misc.    27-120:    31-342.    345;    32- 

415,   641;   33-534;  46-47;   70- 

288 
N.  Y.'Supp.  31-941:  44-901:  64- 

984;     66-581;    67-244;     68-904 

77-4  23 ;        93-283 :        100-83 1 

110-1004 :     110-356 :     148-439 

163-233.   826. 
Abb.,  N.  C.  20-162. 
N.  Y.  Add.  Cas.  9-283. 
2321. 

Hud,   64-20;  83-285. 

App.  Dly.  8-4U0;  33-116;  48-282; 

114-464;   161-165. 
Misc.     18-407;     19-689;     27-120; 

51-482;   70-285;   72-258. 
N.    Y.    Supp.    31-941;    109-831 ; 

131-109;   185-145. 
2322. 

N    Y    192—514. 

App.    Dlv.    33-116:    43-232;    46- 

846:    126-801:    166-749. 
MlRc.   18-407;  2T-120. 
N.  Y.  Supp.  100-831 ;  163-233. 
Abb.  N.  C.  11-120. 
2328 

App.     Div.    7-348;    34-150;    80- 

326;  125-890;  129-586. 
N.  Y.   187-182. 
Misc.  24-869. 
N.     Y.     Supp.     64-654:    80-917; 

IIO-IOOI;   114-251:  163-233. 
2328a. 

N.  Y.  192-8. 

App.    Dlv.   67-4;  100-282 ;  109- 

667;   11O-590;    119-173;   138- 

45 
Miac*.  32-48;   63-447. 
N.   Y.  Supp.  66-lOr.:  67-047:  91- 

814;     96-585;     97-346;     122- 

889. 
2324. 

App.  Dlv,  100-232:  125-464. 
N.  Y.  Supp.  100-831. 
2325. 

N.   Y.  192-514. 

Hun,  27-480. 

App.   Dlv.  34-ini:   125-464,  891; 

134-548:    138-45. 
MiRC.  16-662:  31-99,  344:  32-48; 

46-47. 
N.  Y.  Supp.  64-0.54:  64-1035;  66- 

105:  MO-017:  o;i-2K3:  90-:n2: 

116-100*:    122-S.Si):    16.*l-233. 
Abb.   N.  C.  20-162. 
Week.  Dig.  15-327. 


2326. 

N.    Y.    199-39. 

App.      Dlv.      11O-.590;      184-548: 

187-587;    152-167. 
Misc.  27-120;  34-132;  89-583. 
N.     Y.    Supp.     69-46S:    «4>-»i7; 

94-346;   136-620;    163-701. 
How.  26-402. 
Daly,  6-51. 

N.  Y.  Ann.  Cas.  9-448. 
2327. 

N.    Y.    175-139;    199-39;    214- 

204. 
App.    Dlv.    67-3:    11O-590:    12S- 

890;   184-546;    187-224.  687; 

152-168;   162-890. 
Misc.     31-340:     41-132;     43-587; 

64-119;   89-683. 
N.  Y.  Supp.  48-437 ;  80-917;  ST- 

,*M0;    110-1(¥)4;    IIS-.TT":    121- 

968;  122-468;  148-439;  188- 

701. 


N     Y     199-39 

Misc.*  31-99:  82-541;  67-672: 
119. 

N.  Y.  Supp.  64-1035;  67-244;  80- 
917;  109-1112. 
2329. 

N.    Y.    199-39. 
2330. 

N.    Y.    199-39. 

App.  Dlv.  127-411. 

Misc.  31^340. 

N.   Y.   Supp.  80^917. 

How.  26-402. 
2381. 

N.    Y.    199-39. 

Misc.  27-726:  31-340:  57-672. 

N.   Y.  Supp.  80-917:  109-1112. 

McC.'B  Civ.   Proc.  2-47. 

Abb.  N.  C.  7-417. 
2332. 

N.   Y.    199-39. 

Hun,  15-214. 

App.   Dlv.  27-404. 

Misc.  57-672. 

N.  Y.  Supp.   109-1112. 

How.  40-204. 
2333. 

N.    Y.    109-39. 

Hun.  61-34  ;  68-439. 

App.     Dlv.     101-169;     127-409; 
162-770. 

N.    Y.    Supp.   91-428;    111-558; 
147-930. 
2334. 

N.    Y.   199-39. 

App.   Dlv.  24-250:  101-1G9. 

Misc.  101-2. 

N.   Y.    Supp.  91-428:    155-792. 

Abb.  (N.  8.)  11-209. 

N.  Y.  Add.  Cas.  9-279.  n. 
2385. 

N.    Y.    199-89. 

Hub.  37-480. 
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App.      DlT.      28-412;      113-786; 

137-223:   lTl-38,  39.    ^^     ^^ 
Misc.    a«-71:    31-99;    32-541; 

46-47,  314. 
N.  Y.  Supp.  69-808;  64-1086:  67- 

244;  98-192;  121-958:  160-027. 


N.  Y.  199-39. 

Hun.  61-138. 

App.  Dlv.  3-141:  26-166;  67-188; 

¥6-560;    101-169. 
Misc.   84-628. 
N.  Y.  Sopp.  49-963:  73-605;  84- 

15;  91-428;   147-843. 
S336a. 

N.  Y.  187-183 ;  199-39. 
App.  Div.  57-2. 
2337. 

N.  Y.  217-505. 

App.  Div.  18-497 ;  23-412 ;  164- 

828. 
MUc.  31-118. 
N.   Y.  Sopp.  146-808. 
Dalj.  7-155. 
2338. 

is'.  Y.  110-336:  218-89.^^^  ^^, 
App.     Dlv.     111-899;     162-111; 

164-828;   172-546. 
Misc.  39-378;  62-511. 
Hun,  19-292. 
N.   Y.   Supp.   93-82. 
Abb.  (N.  S.)  11-209. 
2889. 

N.  Y.  70-101:  192-514. 

Hun,  64-20;  76-450:  88-27;  92- 

606. 
App.    Dlv.    18-498;    83-116;    43- 

232:     74-113;     76-129;     111- 

816;  126-466. 
Misc.  6-503:  18-407;  19-688:  30- 

400;     34-132;     56-16:     57-90: 

96—655 
N.    Y.    Supp.    77-423;    78-772: 

97-886:       109-831;       114-612; 

161-1113. 
N.  Y.  Ann.  Cas.  9-450. 

2340. 

N.    Y.    217-443. 

Hun,  90-504. 

App.  Div.  3-392  :  48-235  :  99-60  ; 

137-341,   346;    160-292;    170- 

872. 
Misc.  27-501:  60-377. 
N.  Y.  Supp.  68-341;  68-796:  «4- 

1077:    90-6.57:    113-452:     122- 

174;  184-1018:  166-713. 
N.  Y.  Ann.  CaB.  9-450. 


App.  Dlv.  48-235:  76-218;  130- 

367. 

MlBC.  84-132;  76-584. 
N.   Y.   Supp.  44-1094:   69-1025; 

187-811. 
N,  Y.  Ann.  Cas.  9-450. 

2342. 

N.  Y.  102-514. 

App.    Dlv.    33-116,    125;    48-284; 


47-348 :      76-127 ;      180-867 ; 

162-110. 
Misc.  82-48;  34-132. 
N.     Y.     Supp.    66-105;     78-772; 

114-797;  186-205;  187-811. 
N.  Y.  Ann.  Caa.  9-450. 
2343, 

N.   Y.  38-160;   199-39. 
Hun.  61-208:  88-27. 
App.    Dlv.    3-142;    68-:?20;    79- 
185;  129-586;  187-586;.  170- 
874. 
MlBC.   19-688:  24-528;  37-734. 
N.  Y.  Supp.  14-1094;  76-467;  79- 
1039;  114-251;   122-468. 
2844. 

N.   Y.  218-89. 

Hun,  88-27:  89-627. 

App.   Dlv.  8-142:  8-400:  46-308: 

K6-560;   129-586, 
Misc.    19-689;   96-655;   99-1^6. 
N.     Y.     Supp.     31-602;     61-540; 
119-556;   161-1113;   166-401. 
Civ.   Proc.  8-66. 
2346. 

N.  Y.  186-10;  176-260. 
Misc.  63-6G0. 
N.  Y.  Supp.  117-300. 
2347. 

Misc.  63-661. 
N.  Y.  Supp.  117-300. 
2848. 

N.    Y.    67-231:    72-184:    78-355: 
96-525:  106-505: 106-172:  147- 
573;  171-1. 
Hun,   40-464;  64-20. 
App.    Dlv.    21-185;    28-14;    W*- 
188;     69-889;     73-77:     104- 
118;   117-754;   131-288;   139- 
662. 
Misc.    17-252:   20-235:    60-189. 
N.  Y.  Supp.  46-537:  47-487:  61- 
30;    74-1019;    100-421 ;   132- 
412;  144-217. 
St.  Rep'r.  46-831;  62-446. 
Siibd.  1. 

N.  Y.  167-274. 
Misc.  10-547;  73-138. 
St.  Bep'r.  29-63. 
8abd.  2. 

App.    Div.   189-662. 
N.    Y.    Supp.    124-278. 
St.  Rep'r.  29-68. 
Sobd.  3. 

Dem.   6-278. 
2349. 

App.  Dlv.  131-288. 
N.  Y.  Supp.   116-692. 
2360. 

N.  Y.  218-5.58. 
App.  Dlv.  ."13-616. 
Misc.  33-285  ;  73-188. 
N.    Y.    Rupp.    67-478:    132-412; 
164-15. 
2361. 

Hun,  61-208. 
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App.    Div.    18-500:   5B«.4<S. 

Misc.  30-491. 

N.   Y.  Supp.  68-822:  «7«97. 
2862. 

App.  DIv.  5»-4fl3. 

Misc.  24-501:  33-286. 

N.  Y.  Supp.  C7-97.  478. 
2353. 

Uim.  61-208. 
2354. 

N.  Y.  Supp.  102-1025. 

App.  Uiv.  117-754. 

Misc.    50-189. 

N.   Y.   Supp.   100-417;   164-15. 
2356. 

Misc.  83-286. 

N.    Y.    Supp.   67-478. 
2357. 

N.    Y.    184-376. 

App.  Div.  56-487 ;  75-486 ;  150- 


7S-Dai;  110-722 


pp.  1 
342. 
N.  Y.  Supp. 
235S. 

App.    Div.    136-68. 
2350. 

N.   Y.    146-162. 

Hun.   75-450. 

App.  Div.  55-458:  126-J57:  136- 

oa. 

MIsr.    :t.s-401):    54-160;     58-.547. 
()2l»:  Ki-ltw>:  0«-tVi7. 

N.     Y.     Supp.     «7-i«7;     IK^-n^'i: 
110-722:   146-123:  161-1113. 

Civ.  Proc.  23-S78. 
2360. 

N.    Y.   171-1. 

App.   Div.  55-468. 

Misc.  83-498. 
2361. 

N.    y.   171-1. 

Hun,  75-452. 

App.  Div.  55-458. 

Xflsc.  24-501;  58-620. 

N.    Y.   Supp.  67-97. 
2362. 

Misc.  80-671. 

N.   Y.   Supp.  64-8aL 
2364. 

N.  Y.  101-583. 

App.    Div.   28-14. 

Misc.  24-501. 

N.   Y.  Supp.  51-27. 
2365. 

N.  Y.  175-256. 

Ai)p.    1)1  V.    12-427:    48-4.^4;    C7- 
105:    158-02(1:    167-957. 

Civ.   Proc.  15-ao. 
2366. 

N.   Y.  05-2-12;   137-290. 

Hun.  26-447. 

App.    i)iv.    2*-iri:    67-105:    112- 
r^sT.  l-il-.-»lS:   l7!».llo. 

Mi.sc.   .'h»-7is.- 

N.     V.     Snpi>      it:i-'M)A  :     73-OOn ; 

loo-Td;    i::i-'j::7. 
Week.  Dig.  10-539. 


:    e2-?&2 
160-iV7; 


1 12-<;^-; 


2897. 

Hun.  74-65. 
App.  Div.  07-16S. 
2368. 

N.  Y.  17II-2S& 
Week.  Dig.  11-471. 

2368. 

N.    Y.    134-89;    175-256;    U*4- 

116. 

App.    DiT.   168-861,  bi>9. 

IIuu.   22-125:   74-65. 

N.    Y.    Supp.   55-49;):    182-68.'. 

Weok.  Diff.  11-471. 
2371. 
'n.  Y.  71-208:  74-loa 

Hun.  26-447. 

App.   Div.  52-66. 
2372. 

N.   Y.   134-85. 

Hun,   74-67. 

App.  Div.  24-432. 

Civ.   Proc.  15-30. 
2373. 

N.    Y.    l»l-4:^9. 

N.  Y.  Supp.   102-785. 

App.  Div.  117-4  70:   13O-D0.      • 
2374. 

N.     Y.    50-228:     5,8-4^7 
71-208:       0 1-04  8; 
101-489. 

Ilun.   62-573;   74-67. 
App.     Div.     4s-4::r»: 

13O-90;    168-S8». 

Misc.   :iK-5S2. 

X.     Y.     Supp.     62-H»*;v; 
114-289;    152-0».-.. 

St.  Rep'r.  85-908:  42-81. 

Civ.   Proc.  5-2SL 
Snbd.  1. 

liun.  30-32;  82-217:  M4-A4X 

Civ.  Proc.  5-285. 
Snbd.  2. 

Huo.  32-21T. 

Civ.   Proc.  5-285. 
Solid.  3. 

N.   Y.  82-27. 

Hun.  32-217. 

Civ.  Proc.  5-285. 
Snbd.  4. 

N.  Y.  74-108:  187*294. 

App.    Div.    ;iM-.-,79:    17O-110. 

N.  Y.  Hupp.  16<l-1^2. 

St.   Rep'r.  48-55. 
2875. 

N.  Y.  16O-407:   101-441. 

App.      Div.       IS-4:<k;      117-480; 
i;iO-90;    150-897. 

Ml8C.   3JH-582. 

N.     Y.     Supp.     62-loOK: 
114-289:    134-648. 

Bnrb.  60-160. 
2376. 

N     ^.    1«n-4!>S 

App.    DIv.    15O-807. 

N.  Y.   Supp.   134-648. 
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S8TT. 

N.    y.  109-498. 
2:i7S. 

N.    Y.  169-488. 

N.   T.   ie9-4flB. 
23.SO. 

N.  Y.  109-408. 

App.   Dlv.   48-48a 

K.   Y.   Rnpp.   e»-10e8. 

McC.'s  C!v.  Proc.  a-64. 

Abb.    N.   C.    11-107. 
2:1*^1. 

N.   Y.  100-497.  ^_„ 

App.  Div.  43-436;  lSO-89;  188- 

N.    T.    Supp.   C2-1068;    114-289; 
12»-304. 

"n! 'y.    111-310;   119-475;    1S4- 
nr>:  l»»-^<3. 
N.   Y.   Supp.   125-369;  12T-1043. 
i^iW    I' roc.   15-30. 
2:i84. 

N.   y.   157-633. 
Hun.    87-143. 
App.    Dlv.   84-284. 
N.    y.    Supp.    32-838;   82-820. 
St.    Repr.    5-141. 
2385. 

N.  Y.   ir.7-6.S3. 
App.    DiT.   84-284. 
2380. 

N.   Y.   184-115. 

App.  Dlv.  ia-427  ;  48-434  ;  158- 
*    626. 
2387. 

N.   Y.  45-71;  08-153. 

App.   Dlv.   46-210;   82-484;    114- 

64. 
N.  Y.  Supp.  107-205. 
Civ.   Proc.  14-254. 
Sabd.  1. 

Hnn.  52-351. 
N.  Y.  Stipp.  5-864. 
Snbd.  3. 

App.  Dlv.  179-817. 
linn,  52-351. 
N.   y.  Sapp.  5-364. 
2388 
N.    Y.   65-581;  68-153. 
Hnn.  51-509. 

App.   Div.   27-4(W>:    179-817. 
N.  Y.  Supp.  167-295. 
St.    Rep'r.    21-684. 
Week.  Dig.  10-347. 
Sabd.  4. 

N.  Y.  51-503;  197-41. 
Civ.  Proc.  9-289. 
2391. 
N.    Y.   08-153. 
App.  Div.  27-406. 
N.   Y.   Supp.   50-275. 
2392. 
Week.  Dig.  10-347. 


^93. 

IIiiu,   51-457. 

Abb.  N.  C.  29-182. 
f394. 

N.  y.  68-160. 
2395. 

Misc.   39-214 :  48-190. 

N.    Y.    Supp.   96-776. 
2396. 

N.  Y.  68-158. 
i»9T. 

N.  Y.  72-534. 
£398. 

N.  Y.  T2-5S4. 
2399. 

Misc.  61-161, 
2400. 

N.  \   iJ8-153:   72-534. 

Hun.  85-453. 

N.   Y.  Supp.  82-890. 
2401. 

How.  6-493. 
Sabd.  2. 

Civ.   Proc.  9-289. 
2403. 

How.  0-263. 
5I05. 

Misc.  «0-4«7. 

N.  y.  Supp.  100-561. 

Week.    Dig.    10-13. 
2408. 

Misc.  56-68. 
2409. 

App.  Dlv.  46-210. 
J410. 

N.    Y.   197-429. 

MlBC    ^»-^P'      „„. 

Ann.  Dlv.  131-004. 
N.   Y.   Supp.    116-66;   134-989. 
2412. 

N.    Y.   107-420. 
Hun,   83-574. 

Ty.   S?^p.^ll6-66;   124-989. 
2113. 

N.   Y.   197-429.       ^ 
App,   Dlv.   131-094. 
2414. 

N.  Y.   197-429. 

Hun,   88-574. 

Misc.    69-42. 

AniJ    Div.    131-fi04. 

N.   Y.   Supp.   116-66;   124-989. 

:s4is. 

N.   Y.   107-429. 

Misc.    69-43. 

N.  Y.  Supp.   124-989. 
2432.  ^^  _ 

N       Y       48-27:      54-516;     94-31; 
'132-218:  168-lOS. 

Hun,  25-73:  30-100:   58-311. 

App.  Dlv.  64-412;  75-279;  108- 
175;  128-701;  132--r.rt:  1:^7- 
717;  139-578:  144-14;)  .1  BO- 
OS,  241;    157-016;    109-64. 

It0» 


NOTBS. 


lilBC.     10-C18;     17-147^   22-lSC: 

26-91;    9H'2:V2,   690;    3»-275 ; 

64-649;    66-624;     63-35,     40; 

68-353. 
N.    Y.    Supp.    54-6<l8;  73-99;   TR- 
IGS; l>6-52;   105-S.  9.  957;  110- 

906:    llS-46;    123-971;    124- 

449:    134-919:    142-972;    149- 

1048;    164-753. 
St.  Ilep'r.  2«-lH>;  34-ril2. 
Civ.    Proc.    8-242,     354;     16-323. 

324;   10-48,  403. 
Week.   Dig.   16-385;  22-2. 
Snbd.  1. 

N.  Y.   135-746. 
Hun,   29-16;   46-625;    63-106. 
App.    Dlv.   91-267. 
.Snbd.  2. 

Hun.  46-625. 
Snbd.  3. 

Hun,   64-272;  63-105. 
«438. 

N.    Y.    69-96;    213-312. 

Hun,  37-245;  40-77;  4«-78;  61- 

57;  68-311;  60-558. 
App.    Dlv.  9-32;   12-125;  ;l7-582; 
28-105;  34-162;  86-4;   106- 

677;  108-175;   144-145;  147- 

395;  167-617;  16J>-61;  171-212. 

213. 
MlBC.    11-303;    21-373;    25-91; 

48-606;  54-049;  61-374;  63-^5, 

876;  76-612. 
N.  Y.  Supp.  45-576:  47-4S4:  8.1- 

423;  96-523;  10.%-8 ;  127-713; 

128-846;       132-9;       142-972; 

154-753:      157-170:      159-647: 

164-419. 
St.    Rep'r.'    12-453:    15-459;    37- 

803;  50-238;  67-290. 
Civ.     Proc.    11-351;    16-58;    18- 

858. 
Abb.N.   C.   18-161:  20-152.  401. 
N.  Y.  Super.  50-70. 
N.  Y.  Ann.  Cns.  1-401. 

Bnb4-  t, 

Hun.  68-555. 
Misc.   17-147:   18-388. 
N.  Y.  Supp.  140-V99. 
St.   Rep'r.  33-28:   62-556. 
Civ.  Pric.  19-140. 
N.  Y.  Ann.  Cae.  6-196. 
Snbd.  2. 
Hun.  46-323:  60-362:  86-506. 
N.    Y.   Snpp.   33-132. 
St.   Rep'r.   38-604. 
Civ.   Proc.  9-345;   11-417. 
Abb.   N.   U.   18-462. 
2434. 

.  N.  Y.  182-407 ;  213-313. 
Hun.    25-72:   40-75;   41-382;  46- 

623:   .'^8-308. 
App.  Dir.  73-77:  75-279:  Sf^-4n7- 
91-267;      105-577:      115-308; 
189-578;  144-146;   147-395. 


r>4-n4'J: 
eK-*o23: 


li: 


Ml8C.    16-618:    49-438; 

61-109:     6:t-3r>,     36; 

70-510 ;  72-459. 
N.  Y.  Supp.  78-163; 

896;     l(M»-965:     lOS-9: 

200.     1111;    127-713 

166-448. 
Civ.  Proc.  19-403. 
2486. 
N.    Y.     125-200;    140-447: 

567:  223-231. 
Hun,  €13-41:  80-113. 
App.   Dlv.  8-340;  93-150; 

432;   105-577;    112-lft^: 

761;    189-^78;    144-146. 

166-250:   167-181. 
Misc.  5-485:  11-379:  15-44,"» 

f^.  492:  •JW-91:  41-475:  «a-2fi. 

30;  66-142;  73-392;  93-315. 
N.    Y.   Supp.  30-35:   66-941 

1094;   8T-519;   93-483:    9S-2SI 
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117-396.     316; 

686;    124-449; 

885;    131-.39; 

1048:    166-as3; 
Civ.   Proc.   19-7. 
Abb.  N.  C.  16-309. 
N.   Y.   Super.   62-16& 
St.  Rep'r.  5-251. 
How.  67-514. 

Ann.  Cas.  1-20, 


i2i-:rrs: 

128-846: 
136-177; 

164-419. 
210. 


149- 


N.  Y. 
2436. 

Hnn, 
App 


815. 


38-142;  64-62:  80-114. 
Div.     165-577;     128-764; 
139-578;   166-250;   16T-777. 
Ml»o.    15-446:    22-264.    492.    64;>: 
29-607:     38-232;     56-47;     6»- 
387;  63-26.  30:  66-142. 
N.   Y.   Supp.  60-171;  63-527:  77- 
504;    1O5-1052;   112-.3.'>7;    117- 
306;    121-378:    122-686.    124- 
449;        136-177:        139-1059; 
142-764:    149-1048;    164-419. 
Abb.   N.   C.   16-36. 
67-514. 
Ann.  Cas.  1-25;  7-285. 


How. 

N.  Y. 
2487. 

App. 

Misc. 

How. 

N.   Y. 
2438. 

Hun, 

App. 
2439. 

App. 
2440. 

App. 

Mtso. 

N.  Y. 
2441. 
N.  Y. 
Hun, 
App. 


Dlv.  166-677. 
66-142. 
69-452. 
Supp.  121-378. 

46-623. 

Div.  106-677. 

Div.  166-677. 

Dlv.  166-577. 
66-142. 

Supp.  121-S7& 


166-129. 

46-623. 

DIr.  28-24:  36-396:  n6. 
170:  63-41:  99-21:  102-4X2: 
105-577  ;  103-1 75  ;  1 10-128  ; 
128-764;    136-898:    139-577. 


IllU 


NOTBS. 


Misc.  19^668:  2«-70;  27-194:  41- 

475  ;  64-111 ;  71-506  ;  72-459  ; 

78-392;  102-161. 
N.     Y.     Supp.     44-1103;     50-735; 

51-352;    50-439;    «f2-763;    67- 

640;     71-380;      02-483:   97-5; 

117-1124;  124-449;  129-885; 

iao-831:       131-39;       189-8(53; 

168-405. 
Civ.    Proc.   19-139. 
N.     Y.    Ann.    Cas.     1-25;    5-381, 

9-461. 
2442. 

N.    Y.  218-313. 
iinn,    85-505. 

App.  DIv.  91-267;  105-577. 
■  MIso.   16-619;  39-275. 
N.   Y.  Supp.  33-132;  86-688. 
Week.  Dig.  25-26. 
2443. 

App.  DIv.  105-677. 
Misc.  21-464. 
Civ.  Ppoc.  11-445. 
How.  N.  S.  3-490. 


Hnn.  85-505. 

App.     Div.     105-577;     115-209; 

132-266;  139-581. 
Misc.   12-9:  67-548;   79-529. 
N.    Y.    Supp.    33-132;    100-965 ; 

116-906;    124-449. 
2445. 

App.  Div.  105-677. 
Misc.   10-335. 
N.  Y.   Ann.  Cas.  1-80. 
2446. 

N.  Y.  73-218. 

App.  DIv.  105-577. 

Misc.     12-628;     18-40;     87-20; 

93-442;    101-284. 
N.   Y.   Supp.   149-1050;  167-441. 
T.  &  C.  8-790. 
2447. 

N.  Y.  93-79 ;   166-129 ;  201-92. 
Hun,   39-587- 

Dlv.   3-589:   7-529;  34-472; 
ri-473;     75-241.     279;     105- 

577:     134-434:     139-579,    585; 

159-96;  157-242,  615. 
Misc.     12-628;     22-468;     24-398; 

36-761;   91-246;    93-441. 
N.   Y.  Snpp.  34-2.13:  50-171 ;  54- 

253;     63-527;    65-171;    76-617; 

78-1,    163;   114-339:   119-395; 

124-449,   454;    125-790:    134- 

747;  138-648,  928.  1014;  146- 

799  ;  141-801 ;  142-972 ;   143- 

753,    1091:    154-1101:    155-543: 

158-115:   162-137. 
St.  Rep'r.  4-97. 
Abb.   N.  C.  18-310. 
N.  Y.  Ann.  Cas.  1-148,  153;  4-289; 

9-461. 
Week.  Dig.  17-96;  25-252. 
2448. 

App.   DIv.  105-577. 
N.  Y.  Super.  48-52. 


Ap^. 


2449. 

App.  Div.  67-472;  105-577. 
2450. 

App.  Div.  67-472;  105-677. 
2461, 

N.   Y.  68-362:  73-416. 

App.    Div.    105-577;    139-681. 

N.    Y.    Supp.    44-1103;    65-793; 

124-449. 
2452. 

N.   Y.  140-447;  196-471. 

App.      Div.     105-577;      168-175; 

132^266;  144-146. 
Misc.    76-511. 
N.   Y.   Supp.  96-52. 
Snbd.  2. 

App.  Div.  76-29. 
2458. 

App.   Div.  105-677. 
2454. 
App.     Div.     84-190;     106-677: 

156-579. 
Misc.  54-87;  70-512  •  92-353. 
N.    T.     Supp.     82-558;     84-916; 

163-499;      116-587 ;      126^60; 

127-713;   182-838;   155-024. 
2455. 

Hun,  88-142. 
App.  Div.  105-677. 
Civ.    Proc.  8-387;   19-188. 
Week.  Dig.  22-572. 
2456. 

Hun.   88-142:  87-70. 
App.  DIv.  105-677. 
Misc.  68-353. 
N.  Y.  Snpp.  128-971. 
2457. 
Hun,    22-579;     24-353;     84-138; 

88-519 
App.    DiV.    9-31;    41-494;    91- 

267;   165-577;  1Q8-176 ;  144- 

148;  152-759;  154-586;  162- 

341  :   163-530  ;  167-940  ;  177- 

99 
Misc.    37-765;    63-24.    41,    375: 

70-513:    72-429:    98-480. 
N.  Y.  Supp.  34-976:  76-927:  86- 

638;  117-305:  128-846;  137- 

545  ;  147-851  ;  148-533  ;  158- 

.-i65:   16:i-824;   164-730;   167- 

567. 
St.  Rep'r.  12-453. 
2458. 

N.    Y.    60-53:    140-447:    144-651; 

146-.350;   223-231. 
Hun,     24-.^53:     35-240;     86-589; 

46-625;  55-562. 
App.     Div.    21-173:    32-23:    65- 

179;    87-241;   102-4,32;    165- 

.^>77:    109-281:    135-422;    144- 

749;  159-229. 
Misc.     10-258:     11-303:     18-388; 

22-480;   25-91:   26-70;   27-684; 

29-fi08:  55-322:  63-26.  30.  35; 

66-142.  221:  93-520. 
N.  Y.  Supp.  24-829 ;  81-427 ;  82- 

162  :  47-493  ;  50-836  :  52-309  : 

54-666;   56-439;   62-247;   72- 
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580:       fi4-270,      408;       02-4S3 
105-347;       114-770:      117-rwm 
13J1-3T8;     12T-71»;     144-280 
157-275  :    1«7-G03. 
St   Rep'r.   34-184.  { 

Civ.    Proc.    8-44:    0-345;    19-446: 
23-193:  24-146.  I 

Abb.  N.  C.  28-10.  i 

How.  06-290. 
How.  N.  8.  2-120. 
Snbd.  1.  ' 

Iliin,   «0-36.3.  * 

A  pp.    Div.   102-432. 
Misc.  2T-085:  »3-ri59 :   t'>i-no7. 
N.  X-   Supp.  68-676;  157-312. 
St.  Rep'r.  38-604. 
Civ.   Proc.   12-162. 
Snbd.  a. 

N.   Y.   154-7T7, 
Hun.   eo-360. 
App.    Dlv.   21-172. 
Misc.  98-R62. 
N.  Y.   Bupp.    167-812. 
St.    Kop'r.   38-604. 
Snbd.  3. 
fit.   Rep'r.  26-06. 
Civ.  Proc.  18-358. 
2459. 

N.   Y.   213-318. 
Ilun,  «T-'J42. 

App.  Dlv.  01-267;  106-577. 
N.    Y.   Supp.   33-132. 
2460. 

Hun.  43-365:  51-36. 
App.    Dlv.    106-577:    139-584. 
NT  Y.   Supp.   124-454. 
How.   07-514. 
How.   N.  S.  2-448. 
2461. 

App.  Dlv.  105-577. 
N.    Y.   Si.pp.   48-865. 
2462. 

Hun,   34-138. 

App.     Dlv.     106-577:     144-147; 

160-579. 
MlBC.    64-38:    03-33.    376;    70- 

510. 
N.  Y.  Supp.  104-497;  135-535. 
2403. 

N.   Y.   140-+17:   21S-.'»,23. 
App.  Div.  14:VS41  ;  144-551. 
Hnn,   47-350:   00-480. 
App.   Div.  84-32:   41..880:  40-43: 
76-294 :       04-573 ;       109-281 ; 
132-267:    130-241. 
MiRc.  0-10^:   17-146:  19-484;  20- 
14:    22-040;    64"»i>;     r.r»-<;24: 
68-178.   314;  61-C51;  92-243; 
03^60. 
N.  Y.  Supp.  .'i:o.2n0:  41-2a'».  491: 
44-603:     4.n-SriO:     47-402:     50- 
171  ;  0.1-527  :  73-546:  70-122  ; 
SI5-1100:    lf»5-M4,    r57  :    1«H- 
1047:    109-21,   or.O:    114-131  ; 
184-584,    9i,):    ir»O-720:    165- 
043;    15N.Ur.)(':    KJ4-410.  I 
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Civ.    Proc.    23-192;    92-r,ljl 
N.  Y.  Ann.  Cm.  1-155;  T-2M. 
2464. 

N.  Y.  77-58. 

App.    Dlv.    64-412:    83-40Q:   tf. 

267;    102-432:    105-47,    .57: : 

1O8-40:    112-158.     4S5:    13l>- 

679  :  160-95  :  157-617. 
Mi9C.  27-104.  320  ;   61-651 ;  72- 

459. 
N.   Y.   Sapp.   62-747:   72-99:  ?»S- 

198;    92-48:^;     94-lSM:    05-4:C; 

98-286.    532;    114-181;    142- 

972. 
Civ.   Proc.    16-344. 
N.   Y.  Super.  67-506. 
Abb.  N.  C.  14-322. 
How.   00-161. 
Week.  Ulir.  14-lSl. 
2466. 

App,  Dlv.  106-577:  157-617. 
Misc.    13-51;   2l>-ftl9. 
N.   Y.   Sapp.   142-972. 
Week.    Dijf.    16-444. 
2400. 

App.      Div.      46-582;      105-577: 
167-616. 

N.   Y.   SuQp.  142-972. 
2407. 

N.  Y.  21.1-31.3. 

App.  Dlv.  69-45;  105-577;  IT?- 

616. 
N.   Y.   Supp.  60-.34:  N2-198. 
Civ.   Proc.  19-44& 
How.    N.    S.    2-16L 
2468. 
N.    Y.     31-631:   40-383:     48-2»' 
61-174:     76-KC»;      77-<"Vs;     hT- 
153:    08-572:    lOS-1;    Il7-3*il: 
124-330;       129-.-;66;       1 47-^y^. 
l;;3-498;       ir»4-447:       157-.*,.  h. 
160-647;  218-308. 

Hun,  10-71:  Sl-l."*?;  36-24  • 
37-631:  40-,-i7:  42-24;  67-l.>^ 
74-377;   87-68. 

App.     Dlv.     7-.->:i0:     28-10r.:    »4- 
242:    46-582:     68-427:     O-t-SiO 
00-58;    81-424;    H:?.4*)r. :    Itli. 
577;    112.1.'>9,    485;    12tMlfc 
150-95:    157-615. 

Misc.   28-133;   36-126;   4«-»8. 

N.  Y.  Supp.  6-227:  13-5G2:  r»«»- 
3S'l:  64-426:  65-lOM;  «U-:?4 
72-1045:  74-.'^«i:  «1-.V):  S2- 
198;  92-518:  SW-286.  .l-'G:  62- 
53S;  112-1050:  113-H>tC 
1 3;i-401  ;  I  .H4-747  ;  1 42.972  . 
147-300;    160-525. 

St.  Rep'r.  20-8r.J3:  27-791:  '»1- 
745:  63-480. 

Civ.    Proc.    0-399:    8-356;   It-C 
16-.324:   .10-197. 

Abb.  N.  C.   16-38w 

Daly,  10-318. 

Dpm.  4-267. 

Connoly.  2-546. 

N.  Y.  Ann.  Cae.  4.881. 


NOTES. 


Subd.  1. 

N.    Y.  04-31. 

App.    DlT.    aO-441;    34-242:    83- 
406;  106-576. 

N.  Y.  Supp.   102-740. 

St.    Repr.  5-817. 

CIr.  Proc.  1«-160. 
Sabd.  2. 

N.     Y.     S«-242:    89-328;     105-5; 
lOO-lKS. 

App.  Div.  50-48;  i40-423. 

NT  Y.   Supp.   125-353. 
24QO. 

N.  Y.  40-383;  llT-302;  124-330; 

158-498;    157-801;    ieO-183 ; 
21»-315. 

Hun,     37-631;     78-4(>4;     02-218, 

603. 
App.    niv.    84-242;    45-582;    SO- 
SO:    flO-00;    105-r,77;    128-418; 
182-296 ;  157-615. 
Misc.    1«-510;    2W-130;    8fl-126 ; 

eH-451. 
N.  Y.  Supp.  e-227;  86-1050;  72- 
104.");     74-5«.'>;    Rn-ft71;     112- 
1050;     117-5:    125-29;    142- 
972;    150-525;    150-120. 
St.    Rop'r.   27-33. 
Civ.   Proc.  11-351:  30-198. 
Abb.   N.   C.  27-35. 
Dnly.  10-318. 
Snbd.  1. 

N.  Y.   157-306. 
Misc.   2R-133. 
N.    Y.   Snpp.   58-1067. 
Civ.    Proc.  0-346;   17-86S. 
Slibd.  4. 

N.  Y.  154-147. 
App.   DIv.  84-24Z 
N.   Y.  Supp.  54-426. 
Snbd.  5. 

N.   Y.   154-443. 
N.    Y.    Supp.   150-120- 
App.  Div.  8-5,  56. 
2470. 

App.    DIv.    105-577. 
2471. 

App.  DIv.  7-534:  50-291:  88-406; 
01-267;  105-577:  144-145. 

Misc.  72-459. 

N.    Y.    Snpp.'    eo-253;     118-46; 
120-886. 
2472. 

N.  Y.  71-238. 
SalMl.    8. 

App.    Div.    104-136. 
2474. 

App.  Div.  151-7S6. 

X.  Y.   Supp.  136-«84. 
2475. 

Misc.  00-2SR. 

How.  N.  S.  2-8«. 
2476. 

N.   Y.   01-2S4. 

Hnu.  .10-475. 

St.  ReoT.  10-530. 

Dem.  «-15. 


Sobd.  1.  / 

Dem.  6-16. 
Snbd.  2. 

Dem.  6-15. 
8ubd.  8. 

App.  -Div.  172-4TL 

N.   Y.  Supp.   160-39. 
2478. 

N.  Y    71-238 

Hun,'  32-445  •   00-569 ;  82-lOT. 

N.  Y.  Supp.  81-63. 

St.    Rep*r.    80-837. 
24  70. 

Hun.  82-443. 
2480. 

Hun.  82-429;  eO-525. 

App.  Div.  0-422. 
2481. 

St.    Rep'r.    14-376;   80-837;   48- 
573. 
Snbd.  1. 

Hun,  82-445. 

Dera.  6-18. 
Snbd.  2. 

Hun,  6O-570. 
2482. 

Hun,  60-570. 
2484. 

N.  Y.  71-238. 
2485. 

Hun,  60-570 :  82-107. 

N.  Y.  Supp.  31-63  ;  130-112. 
2486. 

Hun,  75-269. 

Misc.  m>-4r)2,  4r>7. 

N.  Y.  Supp.  164-143. 
2488. 

App.   Div.  24-585. 

Misc.  12-257. 

N.  Y.  Supp.  40-32. 

St.    Rep'r.    15-743. 
940O. 

N.  Y.  06-441:  100-210;  108-307; 
104-209;  154-773;  150-136; 
184-42. 

Hun,  48-587;  48-417;  50-473; 
70-377;  86-50. 

App.  DIv.  18-306:  28-207;  52- 
226;  50-258.  270;  70-321;  72- 
280:  78-11:  110-2J>3.  405;  181- 
84:  155-911;  180-844;  181- 
20l. 

MJsr.  26-640:  .t7-6!)6^  41-416; 
68-1  «6;  07-578;  00-455. 

N.  Y.  Snpp.  2f>-}54:  .'JS-.^TO.  .^>97: 
6O-fi30:  67-881:  75-272:  76-87, 
355,  448;  H0-7«0:  87-581. 
833:  07-.'!r,7:  100-B67;  101- 
882:  lOI-i.'^S:  110-5-2;  114- 
33:  lie- 79  J:  ini-45G;  164- 
143;   168-142.   382. 

CIr.    Proc.    12-48:   10-149. 

At»b.   X.   r.   20-477. 

R^'df.   5-:^0S,  402.   488. 

Dem.  :t-572:  5-412:  6-111. 

Connoly.  1-122,  .^«*4.  437;  2-375, 
418,   480. 

N.   Y.  Ann.  Ca8.  10-129. 
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9vbd.  1. 

Misc.  79-392. 

Hun.   7O-H0. 

St.  Rep'r.  63-54S. 
Svbd.  a. 

Hun,  Gl-212;  70-110.      . 

Misc.    lS-662;    10-826. 

St.  Rep*r.   68-548. 
Biibd.  3. 

N.   Y.  216-186. 

App.   Dlv.  0»-4dS. 

Dem.  4-824. 
Svbd.  4. 

App.   niv.   31-178. 

Misc.  02-139. 

N.  Y.  Sunp.  4-180. 

Misc.  SO-296. 

Civ.   Proc.  0-68. 

Dem.  8-26S( 
Bnbd.  6. 

N.  Y.  223-82. 

Hud,  42-328. 

Misc.  28-602;   02-189. 

Dem.  2-619. 
flnbd.  6. 

N.  Y.  81-641:  85-153;  87-672; 
08-434:  1041-206;  112-503; 
186-201;  167-427;  167-844; 
216-446. 

Hun,  24-4:  28-212;  41-464:  42- 

400;  46-500;  66-200;  72-102. 
597;  73-435;  81-427;  82-422. 

App.  Dlv.  8-313;  11-347:  32- 
604;  83-547:  42-258:  44-268; 
40-613;  61-119;  60-67:  66-55; 
72-290;  74-221;  80-3H8.  522: 
80-227;  08-519;  116-684;  110- 
292;  120-419;  181-84;  160- 
37;  162-288;  163-264;  168- 
371;   178-191. 

Misc.  1-392:  8-394;  6-115:  9- 
263.  621;  27-164.  565:  20-408: 
32-119:  34-148:  86-678:  37- 
696;  88-466:  60-485:  66-473; 
68-11:  76-374;  80-137:  85- 
682  ;  00-224  :  O8-,-*20  :  00-4.'>«. 

N.  Y.  Supp.  6-3,->7.  934;  30-851: 
31-263:  63-187.  957;  60-1084: 
H3-60S;  64-.185;  66-10.3.  168: 
66-170:  72-409:  77-.m8:  80- 
636;  106-677:  116-230;  124- 
907:  184-496:  137-02,  1079: 
138-191.  389:  130-690;  140- 
5  76 :    1 42-68,T ;    1  .%4-302  ;    1 66- 

173:  i62-8r.i :  i«r»-20K. 
St.    Rep'r.     7-324:     10-r,30:    2<w 

440;      22-333:     20-299:     38-2: 

46-587:     47-431:    48-142;    40- 

151:  51-558:  54-276. 
Civ.  rroo.  6-301:  18-177. 
Abb.  N.  r.   17-320. 
How.  N.  S.  1-420. 
Dem.   2-75.    a'l,   560.   597;   3-254; 

4-43:  6-241.  614. 
Connoly.  2-27. 
Snbd.  7. 
St.   Rep'r.   18-805;  82-906. 
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Svbd.  8. 

App.    Dlv.   24-532w 

Misc.  12-258;  62-443. 

N.   X.   Supp.  40-32;  116-KMO. 
Sabd.  O. 

Misc.    62-443. 

N.    Y.    Supp.    49-82;    116-1040; 
138-729. 
Svbd.  11. 

N.    Y.    80-479;    01-439:    lBS-5ia 

Hun.  33-311:  42-328. 

App.    Dlv.    11-347:  20-ss::;    :«- 

604;  47-67;  63-493:  73-11;  NO- 
522;   117-69;    160-87. 

Misc.  4-37U;  8-576:  17-404:  29- 
531;  34-152;  61-540:  R«. 
215;  61-8;  80-25 :  92-139; 
00—456 

N.  Y.  Supp.  20-1084:  40-7S7: 
63-187:    62-339:    lOl-lOOQw 

St.  Rep'r.  33-147:  37-«73:  41- 
389;  64-237. 

Cir.  Proc.  6-542:  12-40. 

Abb.  N.  C.  18-1:  10-40:  22-.TI2. 

Dem.  2-619:  8-518.  534:  S-ca 
128. 

.\.  Y.  Ann.  Cas.  7.in. 
2406. 

App.  Dlv.  24-5ar> ;  30-315. 

Misc.  12-357 :  26-354. 

N.  Y.  Supp.  40-32. 
2407. 

Misc.  12-257. 

Week.  IHg.  26-156. 
2408. 

App.  Dtv.  24-537. 

N.  Y.  Supp.  40-32. 
2400. 
Snbd.  1. 

N.  Y.  76-425;  194-399. 

App.   Dlv.  70-416. 

Misc.  20-531  :  6M-489. 

N.    Y.    Supp.    76-236. 

Connoly.  2-,%2. 

N.  Y.  Ann.  Cas.  7-171. 
Sabd.  6. 

Misc.  78-564. 
Sabd.  6. 

Misc.  78-564. 
2600. 

A.pp.  Div.  24-.58r> ;  30-315. 

Misc.   12-357:  26-354. 

N.  Y.  Supp.  49-32. 
2601. 

Misc.  73-564. 
2502. 
Sabd.  2. 

Hun.  43-311. 

Misc.  10-486. 

Dem.  2-396. 
2604. 

Misc.  73-563  ;  80-18. 

N.  Y.  Supp.  141-784;  162-822. 
2606. 

App,    PIv.    167-241. 

Misc.  86-18. 

N.  Y.  Supp.  141-784;  167-658. 


NOTES. 


2507. 

A  pp.  DiY.  8-423. 

ilun.  32-439. 
2510. 

N.    Y.    T2-317;    78-306;    89-479; 

117-141:      137-408;      144-287; 

152-508;     150-135;    200-457; 

201-496;  211-15:  228-83. 

Hun*     82-177;     38-65;     41-186; 

54-320 
App.  D!v.  22-218:  81-178;  40- 
116;  68-493:  73-11;  70-51;  88- 
395;  »2-877,  463;  104-236 ; 
100-548;  110-474,  536;  133- 
436;  158-608;  103-268;  160- 
ir»3.  721:  175-3.'>«;  177-81>8 ; 
178-187;  179-456;  180-402, 
844. 

Misc.  17-684:  10-325;  28-602: 
33-543;  39-479:  41-350:  42- 
14,  171:  45-533:  55-173;  50- 
215  ;  66-412  ;  72-59.'),  620;  74- 
5.  7.  8.  313,  541 :  75-419  :  77- 
602;  79-391;  80-19;  Hl-579: 
84-12:  88-284.  436;  89-48, 
358;  91-197;  92-123,  333, 
341;  99-232.  455.  4S6;  101- 
195. 

N.  Y.  Siipp.  10-304;  44-729;  76- 
3."»5;  80-789;  84-329;  85-830; 
93-728:  96-372;  97-403;  114- 
720  ;  128-7i23  ;  131-1090  ;  133- 
1107;  135-678;  i:«8-G82,  917; 
139-1105;  141-198;  14,1-5r)2  : 
145-665;  149-217;  151-7f'H, 
807.  1072;  152-431;  155-63; 
156-588,  827:  160-514:  161- 
1060 :  104-143  :  105-298  ; 
167-632.    827;    168-382. 

St.   Rep'r.  28-685;  32-293. 

CIr.   Procw-  19-398. 

Abb.   N.   C.   20-395:  29-477. 

Dem.  5-11,  123,  161;  6-11. 

Connoly.  2-367. 

N.   Y.   Ann.   Gas.  1-306. 
8iibd.  1. 

Hon,  36-219:  50-240. 

App.  Dlv.  104-236;  178-187. 

C!r.   Proc.   12-40. 

Abb.    N.   C.  16-244;  19-40. 

Dem.  5-402. 
Snbd.  2. 

App.  DlT.  80-622;  104-286. 

Hun,   79-376. 

Misc.  6-172;  61-8. 

Week.   Dig.   25-5. 

Snbd.  3, 

N.  Y.  24-337:  91-439;  92-70: 
1 1 7-476 ;  128-378;  137-601 ; 
132-513. 

Hon.  51-202:  61-513:  79-145. 

App.  Dlv.  11-347:  78-11:  80-522: 

'^S(6-467;  90-327;  117-69;  138- 
792. 

Misc.    8-588;    4-340;    8-576;    13- 


360;     17-494:     22*221,     449; 
99-2132. 
N.  Y.  Supp.  88-697;  101-1093. 
St.    Rep'r.    15-728;    82^147;    »5- 

706;  41-569. 
Civ.  Proc  9-68. 
Abb.  N.  C.  28-61;  81-111. 
Dem.  2-14;  8-518;  4-324. 
Svbd.  4. 
N.  y.  91-439;  117-476;  128-378; 

152-518;  215-269. 
Hun,  42-328. 
App.    Dlv.    78-11;    86-467;    88- 

143;  117-59. 
Misc.  8-576:  17-494;  22-291.  499: 

39-612;  99-232. 
N.  Y.  Sapp.  83-697;  1O1-1093. 
Snbd.  6. 

N.  Y.  128-878. 
Hun,   38-511. 
Snbd.  6. 
N.  Y.  117-476:  162-513. 
Misc.  8-576;  17-494;  61-8. 
Dem.  2-114. 
Sabd.  7. 
N.   Y.  129-642;  159-135. 
Han,  59-502. 
Misc.  20-537. 
St.    Rep'r.    37-488;   39-803;    51- 

561. 
Civ.  Proc.  8-159. 
How.  N.  S.  2-308. 
Dera.  4-154. 
Snbd.  8. 
Mi8r.  HH-420 :  99-198.    ^ 
N.  Y.  Supp.  150-743;  ie£     87. 
2511. 

Hun,  69-487  ;  70-203. 

App.  Dlv.  95-630. 

Misc.    29-531;    30-559;    39-228; 

92-327,   335:    98-101. 
N.  Y.  Supp.  1.^-367  :  35-10.") :  64- 
370:   143-570;   148-920.  1092; 
150-827. 
N.  Y.  Ann.  Cas.  7-171;  10-128. 
2512. 
N.   Y.  77-455;  127-296:  129-640. 
Hun,   58-507. 
App.    Dlv.    2-615;   24-83;    106- 

321. 
Misc.    19-325;    39-228;    47-548; 

48-313 
N.  Y.   Supp.   148-1092. 

2513. 

N.    Y.    126-354;    135-65;    178- 

439;  211-15. 
Hun.  79-r.40. 
App.  Dlv.  24-38;  61-502:  79-182; 

S5-274 :       1  mi-320 :       107-186 ; 

186-254:   158-607. 
Misc.  19-825  :  :w-7.'n  ;  74-27. 
N.  Y.  Supp.  70-.^ift7:  79-1100:  88- 

226:  94-667,  876. 
Abb.  N.  C.  29-306. 
Connoly,  2-375. 

2514.  ^«^  «..v 

N.  Y.  66-144;  129-640. 
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NOTES. 


Hun.  58*507. 

Misc.  as-4yi,  4iu. 

N.  Y.  Hupp.  l«4-74r>.  929,  0:iO. 
Sabd.   1. 

A  pp.    Dlv.  IT  1-411. 
2515. 

N.  Y.  Ha-348:  lCJO-93;  178-442. 

Ilun,  45-2;;u;  co-4<)4:  5N-r.oT. 
App.      Dlv.     :5ft-r»ll;      104-236; 

107-1S«;    114-245;    150-593; 

158-780:    l«H-444. 
Misc.    :H>-1.'^:    :ir.-ll».-i.    732:    65- 

577;    7«-156,    168. 
N.  Y.  Supn.  20-417 ;  82-180 ;  »»- 

728;     O»-740;     KKJ-929:     128- 

477;   141-951;   144-508;  163- 

800. 

St.  Hop* p.  80-9r»2:  »»-3eo. 

civ.    Pror.    12-SO;   30-1. 

Dem.  2-251;  5-401. 

Week.  DJff.   18-429. 

Redf.  5-137. 
Snbd.  1. 

N.  Y.  85-158. 

Hun,   .H«-219:  41-108. 

App.   Div.   104^236. 

Mlac.   lff-80:  54-180. 

St.  Rep'r.  40-14. 

Abb.  N.  C.   10-244. 

Dem.  4-92. 
Subd.  2. 

N.  Y.  5.1-610. 

App.    Dlv.    104-2Se. 

Misc.  73-491. 

Dem.  2-251. 
Snlid.  3. 

N.     Y.     T:i-292;     88-488:    87-19; 
160-87. 

App.    Div.    30-611:    73-363;    84- 
148;    104-230;    172-471. 

MlKC.   20-354. 

N.  Y.  Siipp.  5T-212. 

How.   N.  S.  2-112. 

Dem.  2-268;  3-346:  5-243,  382. 
Snbd.  4. 

App.    Dlv.   00-13:  104-2Se. 

N.  Y.  Supp.  113-619. 
2510. 

App.  Div.  114-241). 

Ml.sc.  25-195:  27-475. 

N.  Y.  Supp.  5O-100;  JIO-740. 
2517. 

N.  Y.  73-113,  292. 

Misc.    35-732:     55-577:    f>0-231. 

aN.  Y.   Supp.  10<*-929;  151-309. 
2518. 

Ilun.  51-20S  :  7O-I09. 

App,   T>iv.  :!«-S2:  :W-f>2. 

Mlsr.     13-807:    3l>-227;    40-230; 
!»2-nK  :    101-517. 

N.     Y.     55upp.     35-105;     ««-727 ; 

Dem.   2-87k;   6-137.   446. 
251 ». 

X.    V.    21.W-.H7. 

App.    Dlv.    ir>S-S4R. 

Misc.    JKJ-427. 

N.   Y.   Supp.   150-1>99:  l«8-ri51. 
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2520. 

N.   Y.  218-37. 
2523. 

N.    Y.   214-.385. 
2524. 

App.   Div.  43-lK>S;  84I-156:  171- 

N.*T.   Supp.   50-255;  1S6-944. 

('onnoly.  2-043. 
2525. 

N.   Y.   214-.'?R0. 

Hun.  7O-10y. 

App.  \i\v.  1OH-170. 

Misc.    12-243:    13-367:   :i»-227 ; 
40-32S:  8i»-4l  :  0:»-4f»3. 

N.   Y.   Supp.  84-44:  »6.&2  :  157- 
143. 

How.  67-217. 

Dem.  »-3W :  8-577. 

i'onnoly.  2-643. 
2586. 

Mi8c.    80-41;   »B-40S. 

Dem.  2-316. 
Snbd.  1. 

MiKC.  12-244. 

Ht.    Itep'r.  54-303. 
2628. 


AjM>    Dlv.   171-25. 

mtc.  00-226. 
2520. 

Hun.  7O-109. 

App.  Dlv.  1118-176. 

MlHc    12-24:^:    1.1-367;   S»-227: 
40-32S:   87-ri.34. 

N.  Y.  Supp.  34-44  ;  00-52  :  161- 
241. 

How.  67-217. 

Dem.  2-390;  8-577. 
2530. 

N.  Y.  Kupp.  14,1-570. 

Dem.  3-13. 
2.'S31. 

Misc.    12-244:   1H-367;    3»-22S 

N.   Y.    Supp.  :»-105. 
25:{3. 

Hun.  60-4.S7  :  7O-203. 

App.  Dlv.  J>.n-fl.J0. 

Misc.     21>-«U:     :M>-.'>.-|9:     3»-22e. 
08-102. 

N.  Y.  Supp.  13-367  :  :i5-l<0  ;  64- 
370:    143-570;    148-1092. 

N.   Y.   Ann.   Ca».    7-171;    10-12S. 
2534. 

Hun,  60-201  :  6»-?.<.6. 

Mis(\  <J5-442:  71-1115:  ©4-26:  06- 

riv."'l»roc.    8-206;    15-270. 

Redf.  5-391. 

Dem.  3-219. 
2530. 

N.  Y.  H«^-I27:  lTT-390:  «18- 
57. 

Hun,  47-348. 

App.  Dlv.  1-40:  18-114;  42-4. 
^.406:  45-r.7A:  64-283.  88- 
210:  01-387:  66-220.  37<5  «»- 
2S6:  111-.-.n.  r»47:  113-2-1 
222:  124-601:  136-517;  188- 
85S;    164-186. 


NOTES. 


Misc.  25-283;  81-76;  34-210;  4:t- 
47«;  53-178;  54-200;  72-333, 
;{:V»;  02-129;  ttH-3L'2 :  lOl- 
387. 

N.  Y.  Snpp.  85-4S0:  5H-920;.  «1- 
17.>.  WJ;  6«-6(Vl:  7<>-3r»3;  72- 
728;  73- j7;  74-756;  H»-4«): 
97-1008;  IM)-174;  121-184; 
1  a3-L»M> :  1  Sll  -V.Kl ;  155-;iN'l ; 
l«a-U5r.  ;    l«4l-lt>77. 

St.    Kep'r.   14-321;  70-177. 

(Mv.    Proc,    14-o2;   16-270. 

Deni.   3-377. 

CoiiDoly.  1-442. 

Abb.    N.   C.   31-110. 

N.   Y.   Law  Jont.  5-667. 
2537. 

A  pp.  IHv.  163- 26K;  l«7-240 ; 
lMO-24. 

Mfsc.    HH-22ri. 

N.  Y.  Siipp.  15a-C,80;  152-822; 
154-07.*  ;    1G7-43X. 

25:18. 

N.   T.   111-624;   140-238. 

Ilun,  00-r)25 :  fl3-ri30. 

A  pp.      Div.      7»-ri4  4:      lK3-«0r,; 

103-2G8:    1««-461,    722;    1«7- 

240;    170-.rH2;    ir2-12t;.    722: 

lHO-24.   802. 
MIsf.      72-.%!)8:      80-1S:      .S«-22o, 

•M\l,    420:    02-OS;    93-42,1;    JM- 

100;   ?M)-243;    lOO-.'S. 
N.  Y.   Supp.  l52-4:a,  822;  155- 

0(j0:   I5c;-i7l.  J)09:    i57-r>.-.^; 

l«5-7»5:    1U«{«138;    l«7-438; 

1««-131. 
253ft. 

Misc.   03-42r>. 

X.    Y.    Supp.    ft7-93S;    138-017; 

154>-f;si),    743.  1070;  151-1007  ; 

152-431;   150-90!):    l«H-i:n. 
A  pp.      I>iv.      llW-2f.S;      170-8N2; 

172-722:  180-802. 
Dom,  0-2(?9. 
2540. 

\.    Y.  220-00. 

MlRC.   93-427. 

A  pp.    DIv.  l«;i-26fi:  170-382. 

N.  Y.   Supp.  150-999. 

25n. 

A  Dp.  rnv.  178-nrr. 

Mij^c.  8rt-7ll ;  im>-90  :  ioi-r:so. 
N,    Y.    Supp.    l.%3-10»7;    105-10. 

76;  1(WI-1077;   107-174. 
2542. 

N.  Y.  80-1;  02-181;  05-517:  103- 

]r,fi.  470:   104-74,  r,4R:  111-239. 

523  :  125-732 ;  140-121  ;  184- 

Hiin.' ^2^2.^,  429;  71-503;  74- 
031:  75-209;  7S-40:  70-130; 
«4-.'i24:   HH-S77;  80-144. 

App.  IMt.  1-622;  4-2;  10-374;  17- 
268,  273:  10-489:  42-381;  44- 
406;  47-316:  52-302:  53-198: 
05-229:  eo-286:  71-522:  73- 
559;   75-342;   07-118;    101-556; 
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112-373;    110-874;    185-704; 

143-823;    151-925. 
Misc.     12-255;     35-480;     45-663: 

50-110;  54-176;  08-283;  Tl- 

635:    72-333:   80-26, 
N.     Y.     Supp.     50-152:     01-175, 

997;      05-83;      72-728;      74- 

755;     75-b'59;     77-178;     78- 

18(} ;     80-654 ;     08-438.     921  ; 

105-931;     110-667;      125-160; 

127-006. 
Dem.  3-229.  258. 
St.   Rop'r.  70-178. 
Week.  Dig.  24-3. 

2543. 

App.   Div.  24-535;   ie»-268. 
MLsc.  73-564. 
N.   Y.   Supp..  40-32. 
2544. 

Misc.  27-168;   73-564. 
App.   DIv.    103-268. 
2545. 

K.  Y.  70-387;  113-62. 
Hun.  71-30  ;  78-301. 
Dem.  3-324. 
N.  Y.  Supp.  100-217. 
2546. 
App.    Dlv.    160^570. 
Mi.«r.  0O-231.  242;  01-400;  lOl- 

536. 
N.    Y.    Supp.    154-800;    155-496. 
2547. 

N.  Y.  77-369;  05-329. 

Xluii.    04-104;    75-472;    7«-l,    2: 

78-483. 
App.  DIv.  16-189:  10-267;  47-49. 

125;     80-75;     80-414 ;     104- 

317.   321,   320:    10f>-780;    118- 

114;    128-201:   120-9;    i:*6-780, 

794;   130-245. 
Ml8C.  7-222;  13-468,  473;  14-490; 

17-191;     25-460:     3.1-146.     329; 

;iH-471;      4O-.-KJ0:   4S-46:     51- 

543;   55-164;   61-559;   63-171; 

67-10. 
N.   Y.   Supp.  62-294:  68-363;  77- 

ia36;  80-410;  06-436,  72J);  101- 

971:      100-474;     113-210.     619; 

118-429;    121-452:    123-1015; 

120-165. 
St.    Rpp'r.  58-798. 
Dem.  6-106.  237. 
Connoly,  2-259.  579. 
2548. 

N.  Y.   60-536:   172-547. 

nun.  37-111. 

App.    Dlv.    1S-.303:    40-7S  ;    70- 

416;    88-143;    136-125;    163- 

2M0. 
MfKc,   02-98. 
N.     Y.     Supp.     57-548;     75-236; 

110-915. 
St.    Hrpr.    10-240. 
(Mv.   I»roc.    14-195. 
Dem.  3-320. 
2540. 
App.   Div.  1-29;  82-326;  46-116; 


NOTES. 


U 


68-49;    67-72;    68-162;    SH- 

142;    105-587;    110-68;    111- 

282;    161-526. 
Misc.    10-518;   28-309;    44-339; 

56-226;  58-488. 
N.  Y.  Supp.  36-529;  59-981;  71- 

376;    84-329;    96-1017;    97- 

459;  146-707. 
St.  Rep'r.  2-655:  3-224. 
2550.  * 

App.   Div.  168-269. 
2661. 

N.  Y.  194-399. 
Hun.  83-211. 
App.  Dlv.  70-416. 
Misc.  29-S31 :  68-489. 
N.  Y.   Supp.  75-236. 
Connoly,  2-52. 
N.  Y.  Ann.  Cas.  7-171. 
2663. 

N.  Y.  194-399. 

Ilun,  38-211. 

App.  Div.  56-148 ;  71^.416 ;  126- 

715  '  132-497. 
Misc.   7-502;   38-60;  58-4S9. 
N.  Y.  Supp.  39-82S  ;  46-4  :?9  ;  76- 

236;    76-964;    111-116;    116- 

960. 
Dcm.  6-358. 
Week.  Dig.  16-150. 
N.  Y.  Ann.  Cag.  4-269. 
2554. 
N.    Y.    76-425;  91-235;    103-181; 

164-115. 
Hun,  73-191. 
▲pp.    DlT.    19-382:    79-268;    88- 

143;     108-13:    111-282;     126- 

775;  161-527. 
Misc.  28-310;   44-.339. 
N.   Y.  Supp.  46-439;  69-081;  79- 

687 ;     84-329 ;     80-927  ;     96- 

467;    97-459;    111-116;    146- 

707. 
•  St.  Rep'r.  16-242:  19-321;  26-238. 
Civ.  Proc.   13-28:  14-200. 
Abb.  N.  C.  29-360. 
Dem.  •6-449;  6-358. 
Redf.  4-318;  5-131. 
N.  Y.  Ann.  Cas.  4-266. 
Subd.  8. 

Hun.  84-309. 
App.  Dlv.  27-124. 
Snbfl.  4. 

Him.  34-309. 

App.    Dlv.    18-308;    161-527. 
Mlsf.   12-326. 
2666. 

N    Y    164-423. 

App.' Dlv.    10-129;    63-82;    54- 

.-iS.*?;     68-1 4(J:      118-;m:     176- 

nso. 

Misc.  68-S  :  72-."»87. 

N.    Y.    Supp.    74-148;    131-982: 

157-.''.74:    160-94O. 
Civ.  Proc.  16-371. 
Reilf.   6-416. 
Connoly,  1-192. 


Hun,  74-268;  83-229. 
App.   Div.   21-267;   48-599: 
61;    106-357;    136-123;    !»»- 

S4:  176-rjfii. 

Misc.     17-544:    33-672:     41-92; 

62-27K;  92-130:   100-633. 
N.  Y.  Supp.  47-6S9 :  61-244  :  «»- 

426 ;  68-937  ;  87-793  ;  ©4-176  ; 

1 1 8-5.'>3 ;      1 1 9-S92 :      1 22-600  ; 

160-C21:    161-320:    1«6-951. 
2668. 

N.  Y.  63-460. 
App.  Dlv.  76-128. 
Civ.  Proc.   16-890. 
2669. 

N.    Y.    Supp.    160-421. 
2660. 

N.   Y.   76-316. 
Hun,  66-406. 

App.      Dlv.      88-250:      lOt-247: 
.  136-252  :     138-625  ;     146-429. 

5a-J:    1CMI-8S:    176-4U. 
Misc.  92-131);  HMMiTW. 
N.    Y.    Supp.    91-746;    120-,'569 ; 

122-849:    131-155.    311:     160- 

521:   161-320;   166-951. 
2661. 

App.   Dlv.  146-429. 
Misc.   99-234. 
N.  Y.  Supp.   131-155. 
2662. 
Misc.   33-625. 
N.   Y.  Supp.  68-939. 
Dem.  2-134. 
26<(3. 
N.    Y.     110-605;    124-1;    1*6- 

354;    211-272. 
Hun.  28-454. 
App.    Div.    43-93;    61-418;    67- 

73;  84-554;  149-533. 
Ml.-^c.  98-401. 
N.     Y.    Supp.    69-229:    64-660; 

82-731;    133-1012. 
Connoly,  1-192. 
2664. 

N.   Y.   192-312:  219-391. 

Hun,  60-223:  02-322. 

App.  Dlv.  88-259  ;  92-378  ;  161- 

•i»«:    175-6.t. 
Misc.    9-437;    12-473;    24-419; 

84-290;  41-468;   46-.->35  :  48- 

33;   56-232;   60-271;   88-369; 

89-44;  92-139;  96-440:   101- 

276.  471.. 
N.    Y.    Supp.    169^1,^3:    160-372; 

161-316:    166-401:    166-949. 
Sahd.  2. 

Misc.   100-81. 
2665. 

N.    Y.   210-.'««. 

Mlac.   92-139:    99-164. 

N.  Y.  Supp.  30-383;  34-258:  84- 

1054,     1102;     92-974;     96-98. 

895;    107-591;    108-281;    113- 

281:    130-535. 
Dera.»  2-459. 
Connoly,  2-532. 
N.  Y.  Ann.  Ca».  9-477. 
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NOTES. 


SnlHl.  5. 

App.   rMv.   146-8^;  175-57. 

Misc.  21-778. 

N.    Y.   Supp.    130-535;    1S2-542. 

N.  Y.  210-393. 

App.  r)iv.   175-63. 

Misc.  O0-164. 

N.    Y.   Supp.   161-316. 
S607. 

N  Y.  21&-393. 

App.  Div.  49-63:  50-191;  80-522; 
115-230:  175-380. 

Misc  ltt-85:  oa-57. 

N    Y    Supp    121-109;  161-975. 

St.    Rep*r.    15-441. 

I>em.  8-541;  4-496;  5-4^8 ;  IJ-343. 
Sabd.  1. 

Civ.  Proc.  8-158. 
Dem.  8-616. 
Sabd.  2. 

N.    Y.   78-282:  85-561. 

-APP-  Dlv.  50-104;  146-429;  156- 

Misc.  '8-142. 
^.^Y.  Supp.  181-156;  141-742. 

N.   Y.   80-139  ;  87-572  ;  142-488  • 

211-^2:   220-375.      ' 
Ha°;  46-65;  63-512;  70-396;  88- 

801, 

App-  Wy.  10-129;  15-545;  105- 
il5'  Ji?-315;  117-301:  118- 
1?3:  120-505;  148-841;   155- 

J^^  oiP  •  .  ^  **^^ '      166-306 
175-.^<«6:    177-276. 

***J^-  ?J«l®t'J585:  88-27:  40-512; 
o^.V379:  42-43 :  45-534;  4lt 
31;>:  60-22:  74-309;  82-1.35- 
f?n^^jL?*-^S'  ^31.  629;  08^ 
10li472      ^^^ :      100-78.      83 

^•««;.  ^"J*J!?  44-551  ;  03-973  ;  06- 
225;  105-303;  107-.'>91 ;  128- 
626;  183-1105:  143-775;  14.«5- 
2«7;  148-270,  1092 ;  151-791 ; 

oAn*'^Jik  ^^'''  l«^-975;  164- 
209^  590:  165-78;  167-162; 
168-586 ;  160-871. 

St.   Bep'r.   47-431. 

<^J^gProc    8-159,    308;    0-247. 

Abb.  N.  O.  23-104. 

How.  N.  S.  1-94  ;  2-308  :  3-360. 

CoHDoly,   1-554:  2-204. 

Week.  Disr.   18-42 ;  25-122. 

.  ^-^^ -'^'»°-  Cas.  0-482.  n. 
B«bd.  1. 

Misc.  66-281  :  80-650. 

les-noo''   ^'*"^^'*'    *^®-286; 
St.  Rep'r.  32-637.. 
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Civ.  Proc.  0-400,  458. 
Dem.  4-471. 
Sabd.  2. 

N.   Y.  84-339;  88-384;    100-222. 

Hun,  46-64;  70-231. 

App.  Dlv.  8-524;  115-230;  118- 

483;   155-470;  177-276. 
Misc.     17-523;     37-584;     48-58. 
^76:  83-675. 
N.   Y.   Supp.   75-1058;   140-286; 

St.  Rep'r. '4-534;  82-637. 

Abb.    N.    C.    26-290;  28-459. 

Dem.  2-585;  8-508. 
Sabd.  3. 

N.  Y.   145-379. 

N.   Y.   Supp.   140-286. 

App.      Dlv.      11-195;      155-469: 
166-306;  172-681. 

Misc.  88-678. 
I      St.  Rep'r.  82-637. 
Siibd.  4. 

N.   Y.  41-272. 

App.     Div.     115-646:*  155-469; 
177-276. 

Misc.  56-231;  70-74;  8.H-678;  04- 

558 

N.  Y.'  Supp.  140-286:   164-200. 

Hun.   40-296. 

St.  Rep'r.  82-637. 
Sabd.  6. 

N.  Y.  145-382. 

App.  Dlv.  115-230;  155-469. 

Misc.     17-510:     48-58;    83-878; 
101-276. 

N.   Y.    Supp.   140-286;  166-949. 

St.    Rep'r.   45-181. 

Civ.  Proc.  9-450. 

Dem.   4-494. 
Sabd.  7. 

N.  Y.  220-377. 

App.   Dlv.   80-284. 

N.  Y.  Supp.  80-251;  140-286. 
Snbd.    11. 

N.   Y.   Supp.   148-1092. 
2570. 

X.   Y.  142-488:  220-375. 

Ilun.   70-376  :  220-373. 

App.   Dlv.   10-129:   15-5445:   115- 

230;    117-301;    118-483:    155- 

469;   177-276. 
Misc.     48-41:     85-661;     02-139, 

020:   101-472. 
N.    Y.    Snpp.   44*551;    137-1040; 

l-JS-1092:   156-175;  164-209; 

167-162. 
Dem.  2-429. 
2571. 

N.   Y.   14.n-.379. 

Ilun,   4O-206:   S8-301 

App.    Dlv.    10-129;    15h546:    80- 

284:    105-146:    115-230:    117- 

301:   155-460.   473:   17T-276. 
Misc    41 -.3.54  ;   74..S09  ;  101-472. 
^■^'    Supp.    44-.T.1:     140-286; 
^164-200:    167-162. 
St.    Rep'r.   45-181. 


NOTES. 


How.  N.  S.  1-94. 

Abb.   N.   C.  28-459. 

Deiu.   2-442;  3-233,  547;  6-356. 
2572. 

N.    Y.   214-465. 

Hun.  70-376. 

App.  Dlv.  tt-295;  22-218;  24-192; 
157-256. 

Misc.   15-5'54;   1^325:  4M-41. 

N.     Y.     Hupp.     44-727;     4B-422; 
4»-104;    l>«-222. 
2573. 

iN.    Y.   216-209. 

App.    Div.    157-250. 

N.-  Y.  Supp.  »«-22. 

How.   N.  IS.  2-223. 
2574. 

Hun,  79-376. 

Misc.   41-92;   92.139. 
Snbd.  2. 

Misc.   42-44. 

N.   Y.   Supp.   86-097. 
2576.       . 

App.  Div.  92-346:  1»0-1G7. 

Misc.   31-1«. 

N.  Y.  Supp.  1X4-533. 
2577. 

N.  Y.  72-565. 

App.  Div.  67-233;  117-859. 

Misc.  31-119. 

N.  Y.   Supp.  103-177. 

Dem.  2-251,  469. 
2579. 

Misc.  25-137:  39-520.      ^_ 

N.  Y.  Supp.  54-920;  80-379. 

Dem.  2-201.  251. 
2580. 

Misc.  25-137:   39-520. 

N.  Y.  Supp.  54-926;  80-379. 
2582. 

N.  Y.  126-354;  184-431. 

App.    Div.    10-:$59;    80-54;    120- 

Misc.   40-520. 

N.  Y.  Supp.  83-521;  102-890. 

'n. 'y.     72-566;    75-425;    124-1; 

176-150. 
Hun.  86-579;  83-431. 
App.    Dlv.   24-31:   32-004;  43-^, 

101;   56-456;   67-73. 
Mist".     32-425:     34-5S5:    33-557: 

00-7:  48-223;  53-56. 
N.   Y.   8»mp.  39-S2R:  5.1-180:  63- 

1061;  73-600;  96-665;   102-890. 
riv,   Proc.  16-371;  19-240. 

2684. 
N.   Y.   124-1. 

Hun,  48-330. 

App.    Dlv.   43-95.  101:  67-70. 

MIso.     32-425:     ;M-.%S5;     35-557; 

66-7. 
N.   Y.  Supp.  69-420:  66-544;  78- 

600. 
riv.   Proc.   19-246. 
2585. 

N.    y.   124-1. 

App.   Dlv.  43-95,   101. 


Misc.   84*585. 

N.  Y.  Supp.  69-429;  70-391. 
ClT.    Proc.    15-371;    10-246. 
Dera.    3-251. 
2687. 

N.  Y.  136-384. 
Hun,   66-30. 
2688. 
N.    Y.    47-351:    89-401:    94-549: 
119-62  ;     192-312  :     SI  1-272 ; 
212-214. 
Hun.  50-523;  77-2S1;  92-321.  9M. 
App.  Dlv.  22-266;  92-378.   3^1: 
195-145  ;     1 10-M)4  ;     121-325  ; 
1 23-2 14;       1 69-4 1  ;       l«l>-«iK  ; 
161-256,    261;    163-968:    169- 
31>4;   175-690. 
Misc.     24-419:     29-723:     38-271. 
729;  84-31:  36-514:  37-66.  437. 
539  :  38-223  ;  41-105  :  4:t-23? : 
47-.'i4S;    4«-a:? :    64M<Hi.    iMl : 
67-267:    60-270:    69-279:    MI- 
SS ;    84-670  :   87-79,    504  :    88- 
869;  89-4.::  90-241  :  192-<V«9. 
N.  Y.  Supp.  36-882;  <W-03K.  1116: 
69-507:   7S-10<ri:    75-1053:  T«- 
401;  87-16;  88-567;  98-973; 
106-74:       107-1115:       10H-!?«l: 
129-569;    126-1001:    141-927: 
142-45  2 ;     1 43-77.'» :      1 45--J07 : 
1 46-4  95 ;     1 47-S  K7 :     1 4S- 1  ♦»02 : 
149-599  ;     1 50-1 14:     1 61-:<7S  ; 
l.%2-4^l.    5^:     154-300:     16l>- 
045:   162-545. 
Sobd.  6. 
Misc.  6-176;  88-729:  84-32:  88- 

515. 
N.  Y.  Supp.  69-884. 
Sabd.  6. 

Misc.  6-176. 
finbd.  8. 

App.    Dlv.  161-2,'"»7. 
2689. 

N.  Y.   112-525. 
Hun.  42-470:  79-539. 
App.    Div.    15-547:    47-23:    92- 
378 1    110-649;    118-295:    123- 
214;  I.n8-7S9. 
Misc.    29-724:    37-457:    57-207: 

79-156;    74-280.    492. 
N.     Y.     8iipp.     44-551:     «a-tS7. 
819;     87-16;     128-477;     144- 
.508. 
2690. 

N.    Y.    192-312. 
Hun.  50-523;  92-822. 
▲pp.     Dlv.      15-547:     100-488: 
105-145:     117-109;    118-298: 
123-214;    142-42. 
Misc.    29-724;    66-281;    89-42; 

90-241 
N.   Y.  Siii)p.  .16-882:  44-,%.M:  •!• 
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706;    1 98-281 
542;   154-300. 
2591. 

N.   Y.  128-70. 
Hun.  86-19S. 


ia8.-683 ;  188- 


NOTES, 


Add.  DiY.  4n-99:  02-347;  116- 
71)8;  iao-12;  120-775. 

Misc.  18-283 ;  50-482 ;  74-0,  9. 

N.  Y.  Supp.  32-670;  61-845;  68- 
1S5. 

2ftoa. 

N.   Y.  222-361. 

App.   IMv.    162-85.3:   1T7-273. 

N.    Y.    Supp.   148-170;   150-421. 

9KQ4 

A  pp.   Dlv.   167-142 

Misc.   lOS-.'iTS, 

N.    Y.   Supp.   162-988;   160-339. 


II un.   60-52(5. 
A  pp.  Dlv.  142-42. 
Misc.  3T-539;  7T-309;  78-322. 
N.    Y.    Supp.    75-1053;    126-693; 
137-688:   130-4G3. 
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N.   Y.   150-58;  154-409. 

Hun,    56-225 :  60-536. 

App.  Dlv.  0-344;  64-505;  05-60; 

111-464;    120-11.    14;    KI5-57; 

175-00.  OOO. 
Misc.      33r207;     85-730:     41-91: 

43-385  :   48-814  ;   70-158  ;   TSB- 

687;   02-187,    139. 
N.  Y.   Supp.  83-8UU;  87-793;  8»- 

552;    06-772;    131-982;    136- 

953;     156-270;     160-521      *^'^- 

161-320. 
St.   Rep'r.  36-089. 
Snbd.  1. 

N.  Y.  124-532. 
Hud,  32-319. 
Misc.   10-211. 
N.   Y.   Supp.  40-574. 
St.    Rep'r.   30-504. 
Civ.  Pro<».  7-239. 
Dem.  8-57;  5-387. 
Snbd.  2. 

Civ.  Proe.  16-846. 
2507. 

N.   Y.  154-449. 

App.      IHv.      53-181  : 

122-856;    123-482 

155-610;   176-61. 
Misc.     25-260;     35-731 ; 

02-660. 
N.  Y.  Supp.  106-1073;  108-526; 

131-;*li;      157-491;      160-219; 

161-320: 
Dem.  2-264. 
Week.    Dig.   25-324. 
2608. 

App.   Div.   120-761. 
2500. 
App.   Div.  120-761. 
Abb.  N.  C.  15-188. 
Dem.  3-285. 
260O. 
App.   Div.  100-548;   120-11. 
Misc.  41-203. 
N.    Y.    8uw>.    83-927;    104-8.12; 

160-001. 
2602. 
Hun.  70-377. 


120-760; 
146-593 ; 


41-77; 


App.   Div.  175-670. 

N.    Y.   Supp.    148.015;    160-046. 
2603. 

^%.»InS?-^^'    02-539:    0^86? 

153-323;    154-429;    211-272; 

212-214. 
App.   Div.  0<l-12;   KMI-243;   118- 

490;    130-644;    135-261;   138- 

166:   161-256;   175-62. 
MlBC.    24-418;    37-589.    715:    41- 

406;    43-234:    44-%;    45-85: 

46-287;    48-490;    67-208:    60- 

629;    72-288;   84-676. 

N.    y.    Supp.    17-355;    84-1102; 

88-557:     06-lie>6:     ^ 

107-1115:     ll«-!m: 
131-111; 

147-vSS7; 


103-518 ; 

115-472; 

13,3-718 ; 

148-1092: 


120-569 

146-495; 

152-463. 
St.  Rep'r.  33-583;  41-339. 
Abb.   N.   C.  27-329. 
Civ.  Proc.  10-278. 
How.  N.  S.  2-199. 
Dem.   2-206:   8-169;  5-456. 
Connoly,  1-166;  2-387. 
Subd.  2. 
Misc.  12—478 

St.  liep'p.  4-534;  18-983;  67-411. 

How.  N.  S.  a-59. 

Dem.  4-170,  298.  489;  5-282.  023; 
6-49. 
Sabd.  8. 

St.  Rop'r.  67-411. 

Civ.    Pfoc.  8*78. 

How.  N.  S.  3-59. 

Dem.   4-170,  296;  5*130.  282;  •- 
49. 
Snbd.  4. 

Misc.  20-37. 

St.  Rep'r.  67-411. 
2604. 

App.   Dlv.   118-400. 

Misc.  8-143;  37-586:  48-286. 

N.  Y.  Supp.  108-518. 
2606. 

Civ.  Proc.  7-139. 

Dem.   3-68.    648. 

Redf.    5-358. 

Connoly.  1-491. 
2606. 

App.      Dir.     16-647 
149-533. 

Ml8r.  12-478. 

N.  Y.  Supp    44-561 ;  133-1012. 

St.    Rep'r.   4-588L 

Dem.  3-164. 
2607. 

N.  Y.  216-135. 

App.   T>lv.   151-707;  163-877. 

Mfsc.  08-.7J3. 

N.  Y.    Supp.   187-97;   147-S84. 
2600. 

N.   Y.   05-146. 

App.  Dlv.  56-280;  116-503;  131- 
225. 

Misc.    13-366;  6O-630;   65-408. 

N.    Y.    Supp.   121-903. 


118-2983 


NOTES. 


C!v.  Proc.  1-456. 
How.  67-58,  817. 
CoDDoly,  1-488. 
2610. 

N.   Y.  186-60. 

App.  DIv.  43-390 ;  56-278 ;  105- 

225:    110-649;    117-409:    172- 

461.  403.  _ 

MiBC.     18-368:     58-431:    90-2^4: 

94-20. 
N.     Y.     Supp.    51-597:    93-1004; 

101-882;   109-474;  156-939. 
Dom.  2-168. 
Snbd.  1. 
Aop.  Div.  29-277. 
Civ.  Proc.  6-828. 
Dem.  3-199. 
Snbd.  8. 

App.  DIv.  116-585. 
2611.  ^^„ 

N.  Y.  67-409;  77-869,  596:  112- 

492 
Hun,  "41-89:    47-7:    61-104;    76- 

617. 
App.   Dlv.  6-215;  48-508;  100- 

767:   116-5S5:   128-201:  129- 

9:  180-845. 
Misc.   10-493:    11-221;   13-4.67: 

46-539:  62-265:  55-165;  60- 

-276:    65-405:    74-25.    29.    34; 

75-33:   88-283,   289.        ^  ,^ 
N.     Y.     Supp.     62-919:     96-729; 

101-882:    11.3-210,    619;    129- 

196;    130-397:    184-858:    145- 

291:  161-209:   168-382,  890. 
St.  Rep'r.  14-117. 
Civ.  Proc.  6-128. 
How.  67-57. 
Dcm.  2-117.  448. 
Connoly.    1-464. 
2612. 

N.  Y.  77-369:  95-329. 

Hun,  64-104:  75-472;  76-1,  517; 

78-483. 
App.    Div.    6-217i:     16-139:    19- 

267:    47-49,    125:    SO-7o:    89- 

414:    104-317,    321.   326;    109- 

780:    116-385;    118-114;    128- 

201:      129-9;      136-789,      794; 

139-245:  170-194;  171-33. 
Misc.  7-222:  13-468,  473;  14-490; 

17-191:    26-460:    ,3.3-146.    329; 

38-471;     46-539;     48-46;     61- 

543:  66-164:  60-276:  61-559; 

6,3-171:     67-10:     74-34;     89- 

31  ;   9<i-3S9  :   100-85. 
N.  Y.  Supp.  62-294:  68-363:  77- 

1036:     80-410:     96-435.     729; 

101-S82.    971:    100-474;    113- 

210.    619:     118-429;     121-4.12; 

123-1015;   129-165;  162-5,37; 

160-947:   1.60-517;   161-452. 
St.  Rep'r.  68-798. 
Dem.  6-106.  237. 
Connoly,  2-259,  579. 
2613. 

N.   Y.   216-137. 
Hun.  76-522. 


App.  Dlv.  53-106 ;  70-52S ;  1#«- 
825;   131-876;  158-«45. 

Misc.  13-4fn:  25-459:  39-2:  36- 
478:  61-208:  63-171;  75- 
434  ;  76-4(»3  :  97-.'>fS2  :  99-454. 

N,  Y.  Supp.  73-808;  75-373: 
136-515:  163-398. 

Dem.  6-31. 

Redf.  5-372. 

Connoly.  2-213. 

N.  Y.  Ann.  Cas.  16-439. 
2614. 

N.  Y.  68-148;  70-387;  77-389. 
533;  141-166;  166-336;  li<»- 
468. 

App.  Dlv.  71-219:  96-1 S4:  lo©- 
266.  273;  105-226.  261: 
780;  112-490;  123-16S; 
82;  12S-875:  132-1 7y:  163- 
60(i:  171-15S:  178-187;  171>- 
543:    180-844,   862. 

Misc.  13-467:  27-421:  3»-«i. 
42-236;  43-463.  567;  40-i39; 
47-538:  60-373:  6»-30s;  rtl- 
658 ;  73-156,  323;  83-291  :  89- 
649;   93-425:   9«-:VJi4. 

N.  Y.  Supp.  76-542:  88-734:  9a- 
1004:  96-729:  98-483:  9JM52: 
108-133:  111-199:  113-97: 
138-913;  139-4.S.-»:  142-ir»7. 
149-468:  164-309;  l57-5r.3; 
167-6(>2:  166-999;  IW^T^K 
166-298:  166-^i62:  16K.131 
382. 

St.  Rep'r.  6-329. 

Civ.  Proc.  6-128. 

Dem.  .3-136:  6-244. 

Connoly.  2-441. 
2615. 

N.  Y.  72-317:  118-569:  126-TS; 
136-20:  182-465;  185-162: 
199-461:    222-2.">7. 

Hun.   63-37;   76-129;  88-376. 

App.  Dlv.  32-1S5;  35-280:  10«- 
268,  273;  106-234;  112-€«>: 
113-791:  116-.-:87:  117-»U»: 
124-694:  136-832:  144-V.a: 
162-852  ;  153-606  :  16T-J*4  : 
176-638. 

Misc.  9-200:  22-215:  23-4S2:  21- 
260;  25-254;  27-477:  30-1M 
31-418;  37-114;  46-209;  50- 
373:  62-261:  66-171:  69-1.11. 
813  :  60-50.  290.  500 :  67-349 
72-329,  567.  598.  611  :  T»- 
187.  391;  86-148;  S8.f^«:. 
423;  89-48,  ,53.  93,  105.  f«J. 
687,  694;  99-541:  91 -.'IPO.  4««. 
6ri7:  94-63;  95-i:jO:  96-41%: 
97-570;  90-186.  108  4:^7: 
101-342. 

N.  Y.  Supp.  30-215:  84-831:  49- 
677:  51-502;  52-043:  65-52:  69- 
164;  9.3-1004;  94-588:  9»-«2; 
112-206.  265:  11.3-'S35.  11^ 
121-779;  129.435:  181-27; 
187-1002 :       138-917 ;       13^ 


NOTES. 


1105:         141-705;      •  144-750; 

14»-122;    150-743;     151-254, 

950;    152-548,    661;    154-959; 

157-679;      160-314;      lttS-287; 

1089. 
Abb.  N.  C.  16-188. 
Dem.  S-339. 
Connoly,  2-454. 
2017. 

Anp.  Dlv.  107-241;  172-462. 
Misc.   89-26, 

N.  Y.  Supp.  152-735,  822;  167- 
4.38. 
2018. 

K.  Y.  Snpp.  148-920. 
2S020. 

Misc.  90-452. 

N.    Y.   Supp.  104-143. 
2021. 

App.  Dlv.  153-007;  175-689. 

Misc.  32-300. 
2«122. 

App.  Dlv.  171-158. 
2623. 

App.   Dlv.  68-185. 

Misc.  41-7;  48-46. 
2624. 

N.    Y.   126-354;  218-693. 

Hun,  7»-376. 

App.   Div.   111-461. 

Misc.  72-288;  8H-422:  96-415. 

X.    Y.     Supp.     97-697;     131-111; 

ieO-045. 
Civ.  Proc.  7-257. 
2625. 

X.   Y.  2O6-.309:  218-593. 

ITnn.  36-122;   79-378. 

App.   Dlv.  SO-522. 

Miso.  17-473;  84-12;  90-96;  96- 

42.S 
N.  Y.'  Snpp.  76-457. 
2626. 

N.    Y.    188-15. 

App.     Dlv.     9-344 ;     18-61  ;     40- 

405;  119-602;  124-608;  152- 

325 
Ml8c.*22-65;  50-399. 
N.   Y.   Supp.  109-61. 
2627. 

N.    Y.   218-.m3. 

Hun,   87-96. 

App.  Div.  84-2S0;  106-243;  108- 

65;  154-641. 
Misc.   44-70. 
N.  Y.  Supp.  95-904. 
C!v.  Proc.  14-286. 
2628.  . 

N     I    214—465 

App.'  Dlv.    27-508;    50-191;    80- 

522;  90-32S. 
Misc.     17-470;     29-39;     37-584, 

710. 
N.  Y.  Supp.  150-692;  153-460. 
Dom.   3-164. 
2029. 

N.    Y.    T8-292;    125-400;    162- 

513;    183-60;    217-370. 
Hun,   50-399. 


App.  Dlv.  17-619;  78-67;  96-12; 

S>H-414;   100-243:   124-332. 
Misc.    44-70;    73-146;    89-704: 

92-327;   102-377. 
N.    Y.    Supp.    89-788;    00-280; 

108-626. 
Civ.  Proc.  15-390.  406L 
Dem.  2-402. 
I     Connoly,  1-118. 

N.  Y.  Ann.  Cas.  4-66. 
2630. 
X.  Y.  111-350;  112.230,  66«. 
Hun,   30-58;   76-214. 
App.   Dlv.  56-458. 
Misc.    84-14;    92-827. 
C\v.  Proc.  4-13;  5-56. 
Dem.  2-408. 
Sabd.  2. 

St.   Rep'r.  5-361. 
Dem.  4-252;  5-208. 
2631. 

N.  Y.  183-60. 
App.  Dlv.  100-244. 
Misc.  44-70;  7.^-146;  89-704. 
N.    Y.    Supp.   89-738;    153-1092. 
2632. 
App.  Dlv.  96-12;  104-235. 
Misc.  92-327. 
Civ.  Proc.  15-406. 
2633. 

N.  Y.  128-70. 
App.  Dlv.  73-528;  96-12. 
Misc.  92-327. 
Civ.  Proc.  19-485. 
2684. 

N.   Y.  169-470. 

Hun.  70-358,  360. 

App.   Dlv.  39-513;  96-12;   165- 

56. 
N.   Y.   Supp.  57-444;   151-74. 
2685. 

N.   Y.   140-47;   169-470. 

Hun.  70-35H. 

App.    Dlv.    39-513;    96-12;    12-4- 

.'t32:    165-56. 
Misc.  99-452. 

X.    Y.   Supp.   108-926;   151-74. 
2636. 

N.   Y.    125-400:   169-467. 
Hun.   70-300:   75-152. 
App..  Div.  171-53:  172-817. 
N.  Y.   Supp.  138-38J);  1OO-520. 
2037. 

A|)p.  Dlv.  171-53. 
2638. 

N.    Y.   72-286;   123-402;  138-308. 

Him.   71-66:   86-196. 

App.     Dlv.    9-296:    1O-510:    22- 

218:   84-2S0:   90-32M:   132-643: 

135-9:     138-166.     792;     149- 

533;   154-040. 

Misc.     15-556;     19-826;     85-555; 

40-ni9!    Tn-i-.^iOO;    58-111:    «0- 

265  *  67-30 
N.     Y.'    Supp.'  48-422:    105-459; 

1 1 0-7.'»5 :      1 1 2-1 02 :       11 7-461  • 

119-7-69;   133-1012:  139-784; 

169-.'i36. 
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St.   Bep'r.  14«412. 

Dem.  8-227,  503. 

CoDDoly,  1-506. 
2639. 

App.  Dlv.  4»-64. 

N.  Y.  Supi).  «3-688:  181-109; 
l<M>-r»20. 

St.   Rep'r.   l.'5-441. 

Dem.  3-227,  530,  612;  6-342. 
2640. 

A  pp.  Dlv.  138-792. 

Dem.  3-22. 
2641. 

N.   Y.    200-480. 

App.   Dlv.  138-792. 

N.   Y.   Supp.   160-520. 
2<(42. 

Misc.  OS-491. 

2643. 

N.    Y.    201-498. 

Hun.   74-21. 

App.  Div.  71-.-ir,7:  170-144. 

Mlso.   20-.iaS:   75-4r.l);   101-4(iO. 

N.  Y.  fSupp.  77-748:  135-078; 
13O-0S.1:    167-443. 

Redf.   5-04. 
2644. 

I  run,   70-4(57;   71-197. 

App.    Div.    40-16S;    14«-«0. 

Misc.  47-30:  R6-417:  07-2;  75- 
411);   OS-400.  41>r». 

N.   Y.   Pnpp.  05-206:   1.^5-678. 

St.   Iiei>'r.  70-431. 

How.    N.    S.    2-.^07. 

Week.   Dig.   10-4S2. 
2647. 

App.   Div.    176-112. 

Misc.  5C-417. 
2640. 

App.    Dlv.   ."52-234. 

Misc.  oa-:?!M) :  101-174. 

\.   Y.  Slipp.   167-44:j. 

2650. 

\     Y     1**1— 1 

A  pp. '  I  >i  V .  1  "«-407 ;  6.%-4r.9 ;  67- 
71;  l."»<5-7r>2. 

Misc.  2JI-272:  30-103;  31-11 S; 
58-630:  S7-07,  nOC:  SS-399: 
02-nij  :  o:u4(iS:  oo-2H0. 

N.    Y.    Supp.    61-213:    141-742; 

l.no-2.".ii;  1.11-377.  SJG: 'l.^O-l: 

104-n7. 
St.    Rop'r.    70-l?1. 
Weok.   Disr.  2.-;-314. 

26.-;  1. 

See  citations  undor  S  26r»0. 
26.-»2. 

App.   Dlv.  67-71. 

Misc.   8«<-101  :    02-r.l3. 
N.    Y.    S-ipp.    l.V»-.",07. 

N.    Y.    S  ipP.    156-207. 
Snhfl.   2. 

Mi^r.    Or-T.O 
D<Mn.    3-11.    .".^7. 
Connoly,    l-l.'.O. 


2665. 

Ml.sc.  O2-6r)0. 

N.  Y.  Rupp.  15C-267. 
2656. 

Hun,  8O-530. 

N.  Y.  Supp.  84-1088. 
2667. 

Hun.    64-69. 

App.    Dlv.    156-To2. 

Misc.  25-1 3H;  fW-538. 

N.  Y.  Supp.  160-080;  164-743. 

Dem.  2-4. 
2658. 

App.    Dlv.  5O-104.   190;   1 59-752. 

Misc.  25-i;w:  JM5-r»:K 

N.     T.     Supp,     54-920;     63-731; 
141-742;    l<IO-G!«k 

St.  Rpp'r.  TO-431. 

Redf.    5-501. 

CoDDoIy,  2-2. 
2660. 

N.    Y.   104-266;   150-185. 

App.  Dlv.  70-12a 

MJsc.    70-584. 

N.  Y.   Supi>.   129-290. 

St.   Rep'r.   lT-822. 

Dem.   i-41.   441. 
Snbd.  8. 

N.  Y.  27-18Z 
2661. 

App.  Dlv.  76-128. 
2663. 

N.    Y.    104-250. 

Dem.   2-439. 
2664. 

N.    Y.   201-496. 

App.   Dlv.   72-845. 

Misc.   7-379:  0-211;   25-384:  SS- 
739;  48-41. 

N.  Y.  Supp.  55-433;  164-209. 
2665. 

N.    Y.   145-540. 

Hun,   83-42. 

Misc.   00*^166. 
2<»<i6. 

Mi»c.  00-166. 
2667. 

N.    Y.    184.44;    lftS-462. 

Hnn.    25-.321;   83-42. 

App.  Dlv.  0-493;  111-282:  11»- 
029. 

Mi.sc.  33-7:.:  37-329:  40-69:  41- 
33 S  :    40-400  :    Ol-.'IU  :    OO-IM. 

N.     Y.     Supp.    67-281  : 
07-4.'S9 ;       88-299 : 
140-.-VV2:   160-1M. 

How.   N.  a.  2-15H,  328. 
2668. 

N.  Y.  110-642. 

Hun.  52-2.T 

App.   Dlv.  0-49.3. 

^Ilsc.  !>4-30:  nO-16«. 

Dcni.   3-170. 

Rpdf.  5-191. 
2660. 

App.  Dlv.  0-498:  148-487. 

1124 


89-927; 
169-45: 


NOTES. 


Misc.  30-479 ;   98-523  ;  OO-IGO. 
X.    V.    Sui)i>.    132-91)4;   101-459. 

N.   Y.  RO-mS;  J  73-104;  105-143. 

Huo.  83-42. 

App.    I)i7.    63-570:    56-438;   00- 

563;    113-210:    125-426;    120- 

440,    021. 
Misc.    »«-398.    .'16;    88-167.    208: 

30-221;    41-G08;     48-280;    40- 

409:    ."ia-Jl^S:    «3-221;    l»4-Gtn; 

66-120;   67-353. 
N.   Y.   Si  I  pp.  O6-1022;  67-108;  73- 

750,  1061;  77-271.  329:  70-382; 

«5-.S03;  90-170:  100-215:   10.1- 

167,    345;     110-708;     124-173. 

S59 :   151-74  ;   164-300. 
Sii1»d.    1. 

Aijp.   Dlv.   118-515:   126-440. 
M  If^c    43-387 

N.   y'.   Supp.  84-220;  06-768. 
Siibd.  2. 

App.    Div.    118-515;   126-440. 
Misc.  42-387. 
N.  Y.   Supp.  96-768. 
Sa1>d.  S. 

App.  Div.  51-618;  1O2-.30 ;  118- 

515;  126-440. 
Misc.     37-454:    42-387;    5.1-245: 

61-11. 

N.^Y.  Sudd.  62-700:  76-983:  86- 

807;    02-175;    Ote-7Gl* ;    104- 

475;   120-714. 
Subd.  4. 

App.    Div.    118-515:    126-440. 
Misc.     10-86;    36-390;    42-387; 

53-24.5. 
N.     y.     Supp.    84-220;    06-76^ ; 

104-475:   160-7.33. 
2671. 
N.  Y.  164-103:  117-378. 
Hun,  66-121;  70-369. 
App.    Div.    651-571:    66-437;    06- 

563;   126-443. 
Misc.    41-808;    43-245;    53-221 
N.    Y.    Supp.    SJI-500;    11O-708. 
Civ.   Proc.  14-.3S. 
Connoly,    1-4.52;   2-281,   640. 
2672. 

N.  Y.   184-43. 

Hun.  83-42. 

Abb.  N.  C.  17-78.      • 

Anp.    Div.    143-881  :    163-343. 

Misc.    31-067:    42-400;    CW-620  • 

72-629:   80-518. 
N.    Y.     Supp.    68-975;    148-691; 

153-686. 
Snbd.  1. 

App.    Div.    19-450;    62-563;    6.*$- 
255.  • 

Misc.    33-528. 
Snbd.  5. 

N.  Y.  34-.^47:  42-146:  77-158. 
Snbd.  7. 

Misc.   26-5.51. 

App.   DIv.   163-344. 


Snbd.  8. 

N.  Y.  02-40. 
Snbd.  O. 

App.  Div.  35-72. 
N.  Y.   Supp.  167-268. 
2673. 

,    N.   Y.   184-44;   108-462. 
Hun,  25-321;   83-42. 
App.   Dlv.  9-493:   111-2S2;   118- 

629. 
Misc.  38-75:  37-829;  46-69;  44- 

338;    40-406. 
N.     y.     Supp.     67-281:     80-927; 
07-459;  98-299;  100-45;  140- 

HowT'n.  S.  2-158,  323. 
2674. 

App.  Dlv.  64-567:  173-780. 

Misc.  13-374;  28-225:  26-110; 
28-616:   60-462:   04-2.^3. 

N.    Y.     Supp.    60.4<)2;    50-1075; 
72-:i3:j  ;        1 1 4-li)S ;        157-689 ; 
160-58:    161-1100. 
2675. 

Hun.  2.%-32l:  36-575;  41-452; 
77-565:    88-42. 

App.  Div.  11-200;  35-448;  6R- 
2K2:  106-13i ;  113-16:  110- 
141;  126-774:  138-895;  147- 
412:   1 55-61 1  :  1 76-5  55. 

Misc.  31-667;  :i4.437 ;  37-238; 
4S>-33:  60-245:  53-16.%  KM; 
60-682;  6.1-494;  74-55:  86- 
25<j.   G54;  81>-102:  06-115. 

N.  Y.  Swpp.  2H-1048:  54-S.^: 
60-1022;  72-1001:  04-97;  08- 
9G1;  100-4S1  :  14KH-86S;  164- 
474:  111-110;  113-1105;  118- 
895:  1.32-203;  148-1057; 
151 -.•?74.  :iS5:  154-670:  166- 
78.    1118;    16.3-101;    168-566. 

Dom.  2-29G:  3-1.  202. 

Week.    Dig.    16-118. 

Redf.   5-434. 
2676. 

N.    Y.    146-540. 

Hun,   77-565:   8.3-41. 

App.  Div.  11-2JK);  35-448;  66- 
2S2;  106-132;  11.3-17:  114- 
413:  1.3.3-895;  147-413;  15."5- 
611  :   176-556. 

Mfsc.  25-71:  34-43<^;  .37-238; 
47-513:  40-']4:  .%0-24S:  ."s'l- 
164:  «6-62rJ:  «.%-494:  72-^04; 
7.3-4'>4:    74-.55  ;    80-102;    01- 

::^s;   JM'-M.',. 

N.  Y.  Supp.  28-1048;  31-707: 
.3.3-42  i:  17-1127:  51-707.  S92: 
60-1022:  72-1001:  04-97:  05- 
969:  08-299;  113-1105;  131- 
20:;  ;  1 .32-203  :  1 47-1 6,S  ;  1 61  - 
.TS2,  .^sr,;  l.%4-670:  166-78,  in>>. 

St.    Rcp'r.   31 S. 

Dom.    6-423,    460. 

Weok.  Dig.  16-118. 

Connoly,    2-17. 
2677. 

N.   y.  02-251;  94-547;  08-342; 
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NOTES. 


I .. 


115-S96;      144-508;      1»1-12: 
2U8-228. 

Hun.  a«-183;  38-125;  7O-04; 
78-310;  83B-198.  209:  88-335, 
406;  85-123,  485,  589;  88- 
814;    91-93;    92-290,    446. 

Add,  DIv.  5-72;  9-166;  13-23; 
Yt'b:  2«-19f,:  40-109;  47- 
34;  h8-319;  54-18;'  50-417; 
«6-281;  75-323,  629;  82-203; 
83-163;  88-468;  95-588;  96- 
266;  97-528;  98-492;  99-202; 
101-554;  102-530;  103-177; 
105-219:  10«-239;  111-865; 
120-7;  121-385;  125-617; 
130-364.  474;  133-472;  136- 
854  ;  137-611 ;  138-588 ;  146- 
61,  868;  148-269.  272;  155- 
848;   156-586. 

Misc.  8-577;  9-385;  14-168;  24- 
220;  27-715;  29-561;  80-32 ; 
81-299;  83-149,  323;  35-363; 
39-74,  608;  40-333;  42-460: 
55-193:  60-88;  62-170;  75- 
52<\;    100-236,   241. 

N.  y.  Supp.  29-131;  30-274;  31- 
878;  33-115;  36-608,  711;  41- 
279;  49-1027;  57-531;  61-3^82, 
953  ;  62-332  ;  65-676  ;  68-368, 
636;  71-1034;  72-894;  81- 
737;  87-252,  938;  90-182, 
709;  93-386;  104-836;  116- 
428;  118-568;  122-407;  132- 
99:  135-802;  140-842;  141- 
350:  166-616. 

riv.   Proc.  15-211. 

Dem.    3-221.  ^    ^  ,^^    „ 

IS.  Y.  Ann.  Cas.  2-47;  7-152;  8- 
135:  9-254. 

Connoly,   1-172. 

Dally  «eg.  34-478. 
2678 

Sec  citations  under  %  2677. 
2679.  _^^ 

N.  Y.  152-515;  184-43;  202- 
137:  215-209. 

App.  I>iv.  28-310:  36-545;  57- 
234  :  58-585  ;  6r»-378  ;  75-339  ; 
80-208:  112-198;  121-200; 
1 72-722 

Misc.  89-117.  437,  514;  42-14; 
44-024:  48-41;  51-261:  60- 
504;  86-r»8S:  98-45;  100-83. 

N.  Y.  Siipp.  r»l-8:  0«-ir>5:  69- 
125;  73-57;  7S-130:  80-188: 
08-299;  100-1095;  126-1066; 
128-1100:    148-902;  165-78. 

Tonnoly,   2-81. 
2<M^O. 

MIso.  99-070:   100-242,   240. 

X.    Y.    5*upp.   102-271  ;   166-016. 
26S1. 

N.  Y.  144-512:  14R-414;  168- 
578:  182-270;  191-12. 

Hun.  51-194:  60-4;  63-121;  71- 
596:    77-196. 

App.  niv.  2-14;  9-107;  26-197. 
199;  45-281;  47-231;  54-2S3: 


67-434:  70-263:  ra-40»;  -- 
186;  88-393;  96-47;  l»S-209: 
98-430;  99-295;  101-S56: 
104-72;  106-181;  1<»-107; 
111-36:  112-548:  llB-760; 
125-747;  127-506;  lsa-S-.il: 
141-171;  143-106:  144l-sa»: 
147-218  ;  150-39  ;  15S-492  : 
179-457. 

Misc.  18-140;  26-460;  30-.^67: 
31-47;  32-225:  33-323;  SB- 
SOS.  366:  36-312:  38-219.  407: 
39-74.  437:  40-516:  56-l.«^0; 
48-494;  62-170.  599:  a.'(-441: 
71-105.  641  :  02-598 :  1MS-1  : 
100-241. 

N.  Y.  Su|>p.  28-449:  59-a<«:  «1- 
131;  63-241:  66-664;  «»*-«36; 
71-1034;  73-509;  74-655.  971: 
77-134.  269.  941;  78-297:  K4- 
640;  88-505:  94-423:  »»-«7S: 
97-1117;  98-801:  104-5CS: 
106-861;  116-428:  118-.%6S: 
121-1092:  126-51;  127-6ri9: 
1.30-397:  131-857.  1041:  1«6- 
802;  138-537;  156-438;  1««- 
218;  166-616. 

N.  Y.  Ann.  Cas.  1-205;  »-253: 
10-335. 

Connoly.  2-141. 


N.  Y.  67-408:  74-38;  fW-868: 
89-352;  93-484;  144-472: 
165-70;    194-77;    199-158. 

App.  Dlv.  53-544:  57-604:  K»- 
266  ;  78-367  ;  82-191 ;  92-464  : 
1K4-240;  161-564;  175-3.'>8: 
179-10. 

Misc.  18-222:  19-221:  37-472: 
89-608.  764:  41-282:  42-92, 
835;  48-41,  71;  64-117;  88- 
347. 

N.  T.  Snpp.  54-972;  WUIOIO; 
75-1056;  79-1010:  HO-1122: 
81-713.  1030:  85-1082;  87- 
128:  96-225:  118-46. 

Civ.  Proc.  15-45. 

Redf.  5-199.  » 

Subd.  2. 

N.  Y.   144-472. 
Sn1»«1.   8. 

Hun,  88-201,   285. 

App.    I>lv.   35-388. 

N.  Y.   aupp.  31-409. 
Svl»«l.  4. 

N.    Y.    48-232. 

App.  Div.  58-588. 

N.   Y.   Supp.  69-125. 
268^ 

sJe'    citatlone    under     piMcdtmr 
sertion.  • 

2684. 
N.    Y.    88-121:   98-342:    115-S96L 
Hnn,     27-677;    88-125;     48-219; 

62-124;  68-261. 
App.  Dlv.  79-612. 
MIso.    9-388;    18-475;    39-764; 
50-^30. 
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N.  1.  Supp.  6-197,  255;  aO-274 ; 
36-485;  99-490;   165-262. 

St.   UepT.  1O-240. 

Civ.  l*roc.  14-105. 

Week.   Dig.   26-57. 

Connoly.    1-172;   2-623. 

Dem.  <^-107,  255. 
2CV^. 

Misc.  fMt-402.   403. 

N.   Y.   Supp.  160-814. 
Snbd.  2. 

N.    T.    Snpp.    151-76;    157-187. 

140a 

208G. 

^  N.    Y.   102-461. 
App.    Dlv.    16-38;    lS-113;    43- 

235.  333;  40-419;  70-567;  74- 

221.     468;     78-464;     114-535; 

120-200. 
Misc.     4-43.    377;     3S-713;     41- 

421:   40-403;   52-428;   53-222; 

64-499;    60-650;    67-356;    75- 

85:    «S^52;    02-^7;    07-598 ; 

102-247. 


N.  Y.  Supp.  6-230;  23-1048;  20- 
828;     59-1025:     60-31 ."»:     0.3- 


678;   65-437;   75-589;    77-558. 
696;     79-651;     100-12:     HH- 
568;   134-874;   967;   144-565; 
149-122;    157*494;    160-475. 
2687. 

N.    Y.    88-121;    80r479;    02-2r>l; 
94-574;  98-347;  115-400;  170- 
75;  182-270. 
Hun.    28-249;    39-543;    31-182; 
38-126;     41-97;     68-283;    77- 
205. 
App.  Div.  16-36;  25-269;  30-92. 
510;  61-562;   62-505;   70-263; 
76-342;      112-486 ;      119-782; 
142-427;     156-367;     157-929; 
160-4T6;   179-265. 
Mii«c.  1-450:  7-380:  21-418;  22- 
489;   26-257;   28-601;   37-472; 
38-64:  39-608:  40-68:  55-101; 
68-488;    69-131;    62-163;    70- 
471;   71-101;  fHh-247 :  07-208. 
N.  Y.  Supp.  6-252  :  24-847  ;  28- 
160:      35-045;     36-1074:     47- 
1009;  50-786;  54-967:  57-444; 
71-71;    74-971;    75-1056;    76- 
967;      78-186;     80-043;     104- 
342:    HMI-:iri4;    111-640;    116- 
286;    129-911;   141-470;    142- 
455  :   147-550  ;   140-221  ;  152- 
723;   1<«6-513;  169-876. 
2688. 

N.   Y.    194-398. 

App.  Div.  Uli'ftOry:  106-.'>4;  122.. 
608;  126-359;  130-462 ;  141- 
46  ;  148-531  ;  161-S90  ;  166- 
4;  177-839;  170-204. 
Misc.  13-374:  10-255:  30-.S3; 
37-633:  41-282;  55-4S0:  «4- 
162,  248;  67-33;  68-161,  204. 
N.  Y.  Supp.  87-826;  11O-604; 
124-641;    164-1014;    166-513. 
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2680. 

N.  Y.  94-658. 
Hun.   52-88. 

"^■5?-    ^il:,^^^^^'*   49-75;    110- 

^\X^o®"?R;*'^"'^l^:  BO-874;  63- 
1002;    O7-403:     141-47;    142- 
^493;    145-1105. 
Dem.   3-231,    240. 
Connoly,  2-640. 
2690. 
Hun,  52-88. 

^^lisJm'     *^®"^^^-     *»''-346; 

Misc.    20-159;    24-352;    37-581- 
68-489;   02-182.  * 

^\vJ^-.«^"PP-    4*5-008;    76-1067; 

07-403:    141-470.  * 

Week.   DiK.   16-345. 
Connoly.  2-523. 
2601. 

N.  Y.  183-174. 

Hun.  31-176. 

App.      Div.      113-209:     144-939- 

173-567.  • 

Mlsc    7-381  ;  30-83;  38-64  ;  91- 
462. 

N.    Y.    Supp.    47-854.    1069;   7«- 

967. 
St.   Rep'r.    16-743. 
Civ.  Proc.   14-38. 
Abb.  N.   C.  11-50. 
Dem.  2-22. 

N.  Y.  Ann.  Caa.  6-667. 
Connoly.  2-58,   190.  362.  515. 
N.  Y.  Law  Jour.  6-667. 
2692. 

App.   Div.   175-352;   177-617. 

Misc.  94-547  ;  99-232. 

N.    Y.    Supp.    151-76;    160-191- 
162-218. 
2603. 

N.   Y.    188-15;  221-190. 

App.  Div.  0-344;  18-61;  40-405: 
110-602;   124-608;    152-325. 

Misc.    22-65;    50-399. 

N.   Y.   Supp.   100-61;   169-475. 
2604. 

App.  Div.  176-622. 

N.    Y.   Supp.  ie2-.'»27. 
2605. 

See  citations   under  |   2693. 
2600. 
^  N.    Y.    Supp.    130-695;    156-397. 

"  N.   Y.   Supp.  13S-917;  141-356. 
2608. 

Hun.   60-482. 

App.    Div.    6-565;    61-348;    88- 

33. 
]Vtisc".   .^.3-543:   42-14. 
N.   Y.   Sunn.  64-920;  68-933;  85- 

830:   155-397. 
Connoly.   2-632. 


NOTES. 


Ai>p^-Dl?!^aol66;    50-82;    X«8. 

Misc.  Xa-220;  38-468. 
N.     Y.     Supp.    40-820;    03-439; 
77.i030;   144-94;   155-397. 
2701. 

N.    Y.   214-385. 
Misc.  04-60;   101-1 7p. 
N.    Y.    Supp.    157-G81;    ltt7-4,.0. 
827;    l(W>-329. 
2702 
N.    Y.    110.159:    1S6.106:    168- 
385;    182-320;    199-333.^^  ^^^ 
Hun.     «0-2(J7:     74-278;     82-115; 

88—357 
App.    Div.    35-72;     39-249;     40- 
495;  42-304;  48-4:  53-546;  <MI- 
479;     79-512;     86-158.     176; 
100-823;      110-77:      112-243: 
12S-50:       130-813:       133-435; 
135-45:  13M-79:  100-374;  172- 
817;  180-401. 
Misc.      8-141):      10-197;      15-535; 
17-487;    22-65;    24-351;    87- 
075:     72-029:     81-376;     94-fiO: 
»«-879;   101-176.  _^    ^^ 

N    Y.  Supp.  57-131;  73-290:  83- 
:C32;  80-:J92:  »4-to;  119-921; 
120-1110;    138-917;    141-a5r>: 
143-841;    U*O-503;    lt<5-716; 
167-827. 
N.   Y.   Super.  55-286. 
Dem.  6-45,  60,   473. 

2703. 

Se<t     citations     under     precedUig 

section. 
2704. 

App.    Dlv.   6<l-478. 

Miso.  94-00. 

N.  Y.    Supp.   73-290:    167-827. 
2705. 

N.    y.   214-385. 

App.   Div.   lSO-401. 

Misc.  94-00:  9H-1S:5 

N.  Y.  Supp.  160-.'>09;  167-827. 

^^A^p.   Dlv.  641-478:   180-401. 
Mis<\   tM-GO.  ^„^ 

N.  Y.  Supp.  73-290:  167-82  <. 
2707 

App     Div.   65-461.   599;   66-478; 

120-8.".l:    134>-si:{:   172-S45. 
Mis*-.  *2r>'VA7}\  :t7-.-.75:  OI-tM). 
N.   Y.  Supp.  57-131;  73-290;  75- 

lOno:   167-S27. 
Dem.   2-131. 
Solxl.  1. 

N.   Y.   92-03. 
App.   Div.  39-250. 
Misc.   ir»-58(5. 
St.  UepT.   13-172. 
270S. 

App.    I>lv.   66-478. 

Mi^c.  9I-<W>. 

N    Y.   Su|)i).  73-290:  167-827. 

how.    61-138. 


2709. 

Misc.  94-60. 

N.  Y.  i^upp.  167-827. 
2710. 

App.    Div.   66-478. 

Misc.  94-00.  ....,.- 

N.  Y.  Supp.  73-210:  167-S:;i- 

How.    71-138. 
2711. 

Mi«c.  94-60. 

N\  Y.  Supp.  167-827. 

2Tli8. 

App.   Dlv.  66-478. 

Misc.  60-64S:   94-<«. 

X.  Y.  Sdjpp.  73-200;  ia7-,H27. 

2713. 

N.   V.   127-296. 

Hun,  69-163.  ^   ,     ,„   ,^. 

App.  Dlv.  29-109;  48-4;  «»-4r»6; 
66-478;    130-813. 

Misc.  32-420:  94-(U). 

N.  Y.  Supp.  73-290;   167-82*. 
2714 

App.  Dlv.  wl-478:  iso-4o:;. 

Mlsr.   94-(H».  ^ 

N.    Y.    Supp.    7.1-290;    1W»-."i«l9: 

167-827. 

2715 

App.  Dlv.  66-478;  139-401. 

Mis<'.  94-(W.  ^  .^  ^,„ 

N.   Y.   Supp.  73-290;   124-258. 
2716. 

App.  Div.  66-478. 

Misc.  94-00. 

N.  Y.  Supp.  73-290. 

App.    Div.   66-478. 
Misc.   94-».0:    101-2.-4  ^ 

N.   Y.  Supp.  7.^-290:    167-15R. 
2718 

N.  *Y.   136-106:    l»0-333. 
App    Dlv.  42-804;  4M.4:  00-4.9; 
136-8i'>5.  ■,.-*: 

Misc.    »4-.^-i7;    81-370:     H7.46t^: 

N.^'^^Supp.    73-290;    143-341; 
151-239. 

2719 

N.  "y.    Suop.    155-147:    157-6S1; 
1O1-1060:    169-426. 
2721 

N    Y.    Snpp.    148-525;    155-133. 
App.    Dlv.   163-43;    179-2r'rl. 

*^Y    119-28:   162-514;   191-12. 

^Ifn^-  3!r^T8:  66-120;  76-131; 
77-205. 

App.  Div.  6-413;  16-36  38:  1«- 
^6,  38:  35-338:  38-321:^46- 
346:  63-43:  68-362:  ''0-50.: 
8:^-162;  84-162:  89-56*  ;  8»8- 
8;    111-37.  _ 

MlFC.  l.n.560,  601:  17-493:  25- 
256.  280:  .19-3.55;  31-79:  35. 
154:  37.6m>:  39-521:  41-78; 
44-442;     55-160:     84-fn2 

N.  Y.  Supp.  28-302  ;  39-826  ;  54- 
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955;  55-430;  5€;-98i):  CK1.72«; 
«4-37(J:  71-75:  75-580;  7«- 
314;  82-539;  85-663;  &0-186: 
l^fitf^-UOo;   141-170. 

Dem.   2-232;   4-306. 

L'onnoly,  2-041. 

N.   Y.  Ann.  Cas.  10-450. 
2T2:i. 

N.  Y,  140-265;  175-304;  20O- 
457 

Iliin.  VvS-301, 

App.  iJlv.  9-201;  12-130;  9«- 
4?»:  105-r>iH);  111-8U0:  112- 
21;  114-535.  567;  132-S02; 
188-792;    151-570. 

Misc.  15-5."'»();  30-140;  41-273; 
UO-rA) ;   1O2-.304. 

N.   Y.    Supp.   50-93.S;   7*1-111  \  »8- 
15;     1<M>-12:     112-703:     llf- 
.539  :    1«0*S53. 
2724. 

App.   Div.  KMJ-722. 
2725. 

N.  Y.  114-3.59:  110-427:  124-1; 
130-384;  142-545;  13a-316. 
154-423:    170-197:    175-150. 

Hun,  2H-45i;  3;S-01«;  44-457:  51- 
201;  55-?4«;  «4-372;  il5-31:  77- 
248;  82-112:  01-205. 

App.  Dlv.  13-23:  30-^14;  32- 
604;  48-05;  51-358.  419:  53- 
639:  54-5S2;  55-450;  58-210: 
03-49.  48R;  «7-72:  08-146.  139: 
72-286;  7T-159:  86-572;  86-97; 
87-467 :  07-203 :  1 1 2-1 7« : 
113-470;  11S-:128;  110-508: 
122-7:J9:  132-618;  i:i8-706; 
17«-196. 
Misc.  24-3.53.  457:  25-281:  .20- 
124;  34-210.  585;'  3«-742:  87- 
717:  38-723:  40-4;i5  :  57- 
430  ;  «0-47  ;  64-241  :  72-829  ; 
74-333. 

N.  T.  Siipp.  47-101:  51-802:  58- 
186.  711:  55-420:  56-1100:  50- 
429:  65-1061;  66-1028:  67-97: 
70-391:  71-376.  795:  73-600: 
74-148,  443:  76-37:  70-83:  80- 
410;  104-213:  107-7.H7  ;  lOO- 
711;  181-187;  188-718;  184- 
229;    150-374. 

St.    Rep'r.   5-375:  35-229. 

Civ.  l»roc.  14-62:  15-371. 

How.  66-291. 

Dem.  2-486;  8-236. 

Rf«lf.  4-399:  5-381. 

Week.  Dig.  26-64. 

Connoly.   1-88.  191. 
2726. 

N.  Y.  88-121:  100-223:  104- 
267;  126-.^nO:  150-135:  200- 
4.57:   233-208. 

Hun.    88-121:    i::0-201:    .".O-.-^SO. 

App.  Div.  23-lf»0:  r,2-L»:U:  140- 
13:    150-G61:    lCMJ-721. 

Misc.  1-492  ;  27-4 H; :  4S-41  :  m>- 
106. 

11 


N.    Y.    Sapp.     48-169;     9<t-222; 
152-431. 
2727. 

App.      Div.      167-418;      170-534; 

175-316. 
N.  Y.  Supp.  156-810:  I<t2-218. 
See     citations     under     preceding 
section. 
2728 
Aj)p.  Div.  170-458. 
N.   Y.  214-426. 

N.    Y.    Supp.    160-525  ;    162-723. 
Misc.  01-248. 
2720. 

N.    Y.    66-4.80:   80-479. 

Hun,     60-572;     50-78;     76-131; 

70-870;  8<J-3(H. 
App.   Div.  16-38;  24-28;  50-260 

64-571;        84-554;        100-270 

lfM-462;     132-486;    142-429; 

146-870;    148-270;    161-9.38. 
Mi.sc.     2O-307;     80-:l4;     83-147, 

025;   35-154;    36-97:    37-177. 

662:    38-723;   30-227;    41-223. 

272. 
IN.   Y.    Supp.   30-828;   40-93;  68- 
.     308.  939;   72.-:i.33;   76-314:  82- 

7rn:    8:t-0a3:   OM-830:    IKMIOl; 

12O-30S;    126-965;    155-1077. 
SnlMl.    :{. 

N.   Y.    Supp.   151-972. 
2730. 

App.      Div.      43-2.S5;      117-296; 

161-93S:    166-227;    172-546; 

irO-458. 
Ml.sc.     ;i2-107;     48-41;     89-41; 

00-240:    02-331;    97-215:     08- 

544  :   00-2O7. 
N.    Y.    Supp.    65-728;    152-726; 

154-652:    156-827:    165-1017; 

166-1(K).S. 
See  also  citations  under  preced- 
ing  section. 
2731. 

N.   Y.  223-208. 

Mific.   80-358, 

N.    Y.    Supp.    15l-768.» 
2732. 

N.  Y.  223-208. 
2734. 

N.  Y.  Supp.  157-374. 
2736. 

N.  Y.  70-fll2:  74-476,  539;  75- 
425;  117-471:  14O-4.30:  152- 
324,  514,  520;  183-435;  191- 
12. 

Hun,  71-345;  70-379. 

App.  1)1  r.  1-30:  2-15;  7-93;  22- 
220:  24-29.  30,  .33:  32-326:  42- 
258:  47-00,  2.31:  .'i.S-S:  78-015: 
80-S2.  209:  8.S-.'>,<>ri ;  1OO-270, 
273;  101-555;  111-38:  112- 
4S0:  114-44i:  110-21)1:  130- 
809:  132-487:  146-808:  las- 
."•Jl:  J7:u5<ir,. 

Misf.      S-.570:      13-7.57:      IH-.IOJ); 
17-491;     20-307;     22-501:     25- 
20 


NOTES. 


257;  27-413;  29-266;  30-32; 
33-324;  35-363,  36(5;  30-96, 
312;  37-178;  39-74;  41-225.  423. 
607;  42-468;  «1-217:  «4-507. 
N.  Y.  Supp.  2tt-10o8;  35-251; 
39-82M;  45-663;  49-93,  820: 
60-93:^.  59-254;  01-241;  «5- 
436;    71-1034;    73-509;    78-869; 

80-188.    475;    84-640;    85-301: 
87-246;  91-537:  114-936;  115- 
632;   118-562,  998;  lGO-733. 
Civ.   Proc.   0-245. 
How.  05-387. 
Abb.   N.   C.  29-477. 
Dem.  2-489;  3-187;  6-197. 
Counoly.  1-251,  437;  2-267. 
N.  Y.  Ann.  Cas.  9-255. 
2786. 

App.      Div.      78-615;      119-536; 
121-101;      166-152;      17<»-7«7; 
173-*5<i9:   178-189. 
Misc.  59-300;  92-134,  337. 
N.    Y.    Supp.    79-94 i;    105-696 ; 
148-359;   151-1072. 
2737. 

N.  Y.  182-270. 

App.  Div.  146-869. 

Misc.     26-460:     29-272:     37-190. 

536. 
N.  Y.  Supp.  74-944;  75-1047. 
Civ.   Proc.   14-64. 
Connoly,  2-643. 
2738. 

Misc.    28-671;    39-140;    43-496; 

61-540;  92-132. 
N.   Y.   Supp.   155-883. 
2739. 

N.  Y.  175-160. 
Hun,   72-163:  85-195. 
App.   Div.  55-459. 
Misc.      7-379;     24-3.52:      28-697: 
31-119;  46-.373;  66-418;  88- 
401:   96-119. 
N.     Y.     Supp.     32-579;     84-1088; 
53-714  ;      59-1022  ;      61-243 ; 
94-106.-^;      128-383;      151-846: 
160-212. 
Dem.  2-624. 
2740. 

N.   Y.  101-682. 

App.  Div.  98-194  ;  142-43  ;  150- 

36. 
Misc.   62-1.^7:  98-146:   102-578. 
N.    Y.    Supp.    90-587:    116-424: 
126-m):?:    16:*-1042;    169-3.'59. 
2741. 

Misc.  38-463;   102-r.78. 

N.    Y.    Supp.    49-820;    77-1030: 

169-339. 
Abb.    N.   C.   15-139. 
Dem.   3-232. 
2742. 

Anp.  Div.  1T4-143. 
Mi.sc.   92-129. 

N.  y.   Supp.   155-147:  160-927. 
2743. 

N.    Y.    111-284. 


Hun,    64-162;   86-571. 

App.   Div.  7-12. 

Mibc.  99-2:<4. 

N.     Y.     Supp.     33-907;     154-<^; 

165-718. 
2744. 

N.   Y.   lll-2fri;   197-473. 

App.  Div.  10-129;   101-2li;  114- 

615. 
Mi8C.    12-324;    20-:M>7  :   68-411.: 

99-236. 
N.   Y.   Sopp.  66-87;  91-797. 
2745. 

N.  Y.  69-536. 
Misc.    89-109. 

App.    Div.    18-303:    135-125. 
N.    Y.   Supp.    151-378. 
2746. 

N.     Y.    99-101:     1CMI-203:     111- 

280;   160-4.'»1;   216-207. 
Hun.    33-236:    36-301:    40-44.'*. 

47-477;    64-162:    7H-131:   ««- 

12. 
App.     Div.    7-12:     10-129;    15- 

.')47;   24-194:   40-31.    7*^ :   44- 

240.  624  :  «l-L'41  :  51-31^  :  !»- 

149;    63-404;     86-513:     13»- 

3.56;   131-276:    179-272 
Mlsc:     3-156:     2<>-.^o.h:     ^S^'2S\ 

369;  85-.'»79:   38-219:   39-1 -V 

57-525:  60-297;   68-414;  »*- 

411:  89-109. 
N.    Y.    Supp.    55-433.    64ii:   m- 

87:     61-671:     71-795:     73-r.2. 

77-269:  78-978:  Hl-li^:  fl.T- 

287:   120-62H:   150-423;  ISl- 

378:  166-499. 
2747. 

N..  Y.   70-481:   197-473. 
Hun,  47-477:  64-163:  86-12. 
App.    Div.    24-194:    51-31«.   r^- 

lOl  -561  ;     122-;i56  :     1 24-7^ : 

177-617. 
Misc.    2O-307:    25-284;    3»-ia»: 

57-525;   89-109. 
N.  Y.  Supn.  45-663:  64-1025:  «- 

1061;    78-976;    169-217:    124- 

628;  161-378. 
St.   Rop'r.  5-196. 
Civ.   Proc.   15-284.   290:  19-301 
Dem.  6-59. 
Redf.  5-330.  337. 
Week.  Dig.  25-325. 
2748. 
App.    Div.   173-949.  _ 

MNc.  87-241  :  88-407.  4.'i7 :  1«»- 

N.  Y.'  Supp.   lBO-420.  425 ;   1*1- 
1099:    165-406:    169-430. 

2749 

Misr.  68-414.  417:  89-531. 

N.  Y.  Supp.  153-707. 

Dem.   3-581. 

Connoly.   1-158,  254. 

Abb.   N.  C.  31-111. 
2750. 

X.  Y.  Supp.   166-1083: 
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NOTES. 


arsi. 

N.    Y.    70-566. 

Hun,   70-509. 

App.   Div.  5S-150. 

N.    T.   Supp.    lBl-504;    152-312. 
27S2. 

N.    Y.    145-540. 

App.   Dlv.   104-136;  170-452. 

Misc.  80-109. 

Abb.   N.   C.   31-110. 
2763. 

N.     Y.    112-289;    102-36;    170- 
143;  223-208. 

App.  Dlv.  0-291;  12-135;  13-97; 
3«-475;    49-419;    51-35S;    55- 
149;  04-435,  566;  7O-301 :  Kt- 
589;   80-99;   05-453;    101-.-.«J2 
102-410;     103-521;     104-3S8 
1O5-590;     100-330;     107-311 
111-462,     896.     noO;     112-21 
114-567;     110-274;     122-448 
123-3 ;       124-798 ;       132-802 
145-548;    148-574 ;    151-570 
16C-227;      180-745;      172-546 
17CJ-428,  829;   180-308. 

Misc.  13-376;  15-549.  603;  80- 
,  517;  3tt-140;  40-70;  41-73. 
157  ;  42-167  ;  40-217,  3«8  ;  40- 
388;  60-46.  295.  650;  62-601; 
07-29.  42;  KO-059:  02-657;  04- 
552  ;  07-216  ;  98-544  ;  99-203. 
206,  218,  236:  102-302. 

N.  Y.  Supp.  35-251;  44-358;  5«- 
523,  858  ;63-678  ;O7-1004  :  72- 
277,  333;  83-530,  652;  93-82. 
659:  94-84.  471,  1071;  95-124; 
97-697:  105-4;  107-277;  109- 
217;  112-7R3;  115-984;  llT- 
639;  149-131;  153-980;  150- 
268:  157-374;  IOS-RK;:  10.1- 
667;  104-462;  105-1066;  108- 
970:  109-853. 

Abb.    N.    C.   23-32. 

Connoly,  2-81. 
2764. 

N.    Y.    104-200;    111-284';    145- 

540. 
Hun, '30-692;   84-444;   88-445. 

App.  Div.  5-596:  11-;^.^:  12- 
17;  18-308;  55-271;  71-1;  73- 
348;  92-465:  93-114;  98-211: 
109-250;  114-613:  117-SlO: 
125-74S;  131-84:  1.35-125; 
130-833;  151-235;  153-S6, 
323. 

Misc.  .34-152;    47-520. 

N.  Y.  Supp.  00-903:  00-7554:  7K- 
657:   87-23;   95-819;    99-1070; 
110-93;      115-2.-55:      121-779; 
135-143;   137-1099. 
2755. 

App.  Div.  23-18:  1C3-501;  120- 
S83:    128-770. 

N.  Y   Supp.   105-.59;   113-104. 
2750. 

N.   Y.    18.3-415. 

App.  Dlv.  00-231:  110-5S7:  131- 
84;   153-80.   585;   179-451. 
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Misc.   34-150;  100-280.  23«. 

N.    Y.    Supp.    72-694;    115-239; 
138-59;    105-414;    106-401. 
2757. 

N.   Y.   125-413;   133-177. 

Hun,   01-280;    09-405;    74-268. 

App.  Div.  4-3;  10-594;  lT-6; 
51-637;    02-465;    112-317. 

Misc.    50-110;    54-176:    80-24. 

N.  Y.  Supp.  105-931:  141-784. 
2758. 

App.    Div.   79-268;   117-358. 

N.    Y.    Supp.   103-177. 
2750. 

App.  Div.  11-45;  62-635;  07- 
641;  117-358;  152-917;  158- 
910;    163-91 5. 

Mif?c.    17-543. 

N.   Y.   Supp.   79-687;   143-859. 
2760. 

Hun.  74-268. 

App.    Dlv.    79-268. 

Misc.    62-278. 

N.  Y.  Supp.  79-687. 
2701. 

App.    Div.    21-267. 

Misc.    52-278. 

X.  Y.  Supp.  47-689. 
2762. 

App.  Dlv.  11-45;  117-838. 

Misc.  52-278. 

2763^'   ^"^^'    *^^^'24;   103-177. 

N.  Y.  66-250;  72-209,  482;  87- 
514;  96-68;  104-648;  1.33- 
177:  14K-4aS;  200-265;  219- 
o9i.. 

Hun.  45-561  i  63-531;  74-96; 
209,  368;  78-482;  8O-4«0;  &- 
331,^84-524;  80-330;  89-366; 
91-61. 

App.  Dlv.  0-215;  10-401;  17-6* 
39-86:  40-34:  47-125;  4.S-»2! 
51-ra7;  53-567;  66-279;  58- 
588;  61-418;  79-542.  634;  81- 
228;  92-465;  95-i5;?1  iTiL 
25y;  107-77;  113-24,  920;  116- 
519;  117-209;  118-484;  121- 
3S4;  12.'?-170.  217;  126-608; 
143-824,  962;  151-788;  153-1 
732;  Hi,3-217:  175-112,  454. 

Mls-o.  41-88;  80-24;  98-537. 

N.  Y.  Snpp.  56-523:  66-1022:  67- 
879;  70-641:  79-639:  81-68. 
101;  88-847:  93-418:  101- 
776;  105-1098;  108-130, 
2S1;  127-966;  128-486;  161- 
1071. 

T.  &  C.  6-402. 
27«4. 

N.   Y.    112-525. 

Hnn.   6.1-531. 

App.  Div.  35-542;  62-635;  79- 
43. 

Mlap.    24-261;    41-85. 

N.    Y.    Supp.   55-98;   81-10>. 


NOTES. 


2765. 

App.  Dlv.  e-112;  131-691;  1S7- 

837 
N.   Y.*  Supp.   122-5fil. 
27<50. 

N.  Y.     l«l-321. 

App.    Div.   6-112;   1S7-837. 

N.   Y.  Supp.   ia2-5Sl. 

2707. 

App.    DIv.   0-112;    l»7-«37. 

N.    Y.    Supp.    122-581. 
270S. 

N.    Y.    1K2-270;    200-558. 

App.   Dlv.    100-3(50. 

Misc.  »»-479;  41-226;  57-502; 
07-81. 

N.  V.  SuF>p.  K2-.'«ff):  Oa-SW;  lOO- 
Wi7  ;  12a-r»23:  157-270;  104- 
r>90. 

Connoly,   2-117,   205. 

Dem.  3-227.  261,  505. 

Redf.  5-466. 
SalMl.  1. 

App.    Dlv.   47-123:   171-411. 

Misc.  87-458. 

N.  Y.  Supp.  157-417. 
Snbd.  2. 

Misc.  20-354. 
Sabtl.  3. 

App.   Dlv.  J>2-46n. 

Mlac.    15-601  ;    57-527  ;    00-2 J 7. 

N.    Y.    Supp.    101M)72;    152-726. 

St.  Rop'r.  IS-KW;  20-216. 

Civ.   Proc.   11-125. 

Dem.   2-352. 
ilnbd.  4. 

N.   Y.   88-121. 

Misc.    73-161. 

Dpm.  4-119. 
Snbd.  O. 

N.   Y.  78-535;  08-363.  527;  104- 
103. 

Ilnn,  51-202. 

App.  DlY.  12-135;  00-327;  138- 
792 

MIsVT"  1-492. 

Civ.  Proc.  7-157:  O-409. 

How.   N.   S.   1-92.  203. 

Dom.   8-232:  4-471. 
Snbd.  7. 

Hiin.  33-342. 

St.  Uop'r.  5-199. 
Snbd.  8. 

Tlnn.  30-261. 

St.    Rop>.    20-951:   40-326. 
Snbd.  O. 

Ilnn,  30-261. 

Ml.*;c.  30-355. 

St.   Rt'p'r.  37-647;  41-798. 
Snbd.  10. 

App.   niv.  42-2r>S. 

N.   Y.   Supp.  59-257. 
Snbd.  11. 
N.  Y.  110-33:  210-138. 

Iliin.  52-110. 

Apn.   Div.   -I-4'^I:   '10-2n<?.   01-^T: 

100:      si-4">3:      81-ior!: 


^fe-' 


104-462;    1 10-908;    148*^41: 

i4<i-707;   170-535. 
Misc.  Ift-OUl;  17-4M;  30-354:  S»- 

318;  51-540;  00-629. 
N.  Y.  Supp.  0.-^-72(1:  0O-724:   T2- 

495;       128-626;       14H-1092 : 

13O-S10;    101-459. 
CiT.  Proc.  3-125. 
St.  Rep'r.   15-722. 
Abb.   N.  C.  22-4S0. 
Dem.    2-<i48;    3-263.    600:    4-27& 

348;  5-348. 
CoDBoly,  2-041. 
Snbd.  12. 
N.    Y.  72-314. 
App.  Div.  140-706. 
Misc.  20-37:  01-220. 
N.   Y.    Snpp.   00-382. 
St.  Rep'r.  20-912;  45-762. 
Snbd.  18. 
App.  Div.  140-716- 
Misc.  03-<T'JO;  07-219. 
N.     Y.     Supp.     23-S«;     131-441: 

102-8ri6. 
2770. 
N.  Y.  185-661. 
Hun,   04-318. 

App.     Dlv.    147-219:    lea-iOR: 

175-.^.7;    180-2,'..    21  Ti. 
MIsr,    28-003  ;    58-496  :    0G-4:n  : 

ioi-:v<^7- 
N.  Y.  Supp.  131-1011:  i.%r-r.*;-J: 

100-1077;  107-4:;s,  472. 
St.  Rep'r.  12-602. 
2771. 

N.   Y.  214-a«5.V 

App.    Dlv.    100-462,    920;    100- 

3!)!:   170-191:   IT.-J-iW^.. 
Misc.   87-172:   8,8-22r,,    .':67. 
N.    Y.    Supp.    1 50-1:^6.    4.^1.    «^9, 
1070:  15.%-10.-.3;  l<i2-r»l.\ 
2802. 

MI.SO.  07-215. 
281 0. 

Mi  so.  07-215. 
2817. 

Misc.  101-472. 
2830. 

Ml*?c.  00-2S3. 
28R1. 

Miso.  00-510. 
2801. 

N.   Y.   05-179:   155-278. 

Ilun,  80-1551 :  02-52r,. 

App.    Dlv.    0-20 ;    aO-176:    121- 

317:  120-4.'>4. 
Ml.«<r.     11-119;     18-241;     5O-240; 
00-21. 
Civ.  Proc.  8-99;   lO-lOn. 
N.  Y.  Ann.  Cas.  0-404. 
2802. 

N.  T.  155-278. 

ITun.   30-165;   50-.";90. 

App.      Dlv.      1WU222:      120-454; 

132-561. 
Misc.  2.%-199:  43.4*>:  5O-250. 
N.   Y.   Supp.   107-384:   113-1042. 
St.  Rop'r.  2H-423,  440. 
11. "f? 


NOTES. 


Week.  Dig.   17-239. 

X,    Y.  Ann.  Cas.  O-202. 
Snbd.    1. 

A  pp.   iJlv.   »0-176. 

Misc.   2£4-.j72. 

Abb.   N.   C.  20-1I23. 
SnlMl.   2.     . 

N.   Y.  50-5^5:  128-178. 
A  pp.    T)iv    «l-4.-il. 

Mfsc.   ;i-i-.->2«.   7sr». 
N.  Y.  Siipp.  l.>-5li0;  6J>-008,  1031; 
70-i;,S2. 

St.  lup'r.  :ir-40i. 

Ci^.    Froc.  2(>-206. 
Snbd.  3. 

App.   Dlv.  114..336. 
Swbil.  5. 

Mi.sc.  102-129. 
Snltd.  G. 

I^riin.  65-3G2. 

Misc.   24-752,   858. 

N.   Y.  Supp.  53-9^2. 

St.  Tiep'r.  47-78a 
Snbd.  7. 

N.  Y.  42-542. 

App.   Div.   40-183. 

Misc.  20-278. 

N.  Y^.  Supp.  «l-50a 

Civ.   Proc.  8-99. 
2S03. 

N.    y.   155-278. 

Hun.    27-374. 

App.  Dlv.  73M09;  12f>-454:  132- 
.'521. 

Misc.   18-241;   24-753;  43-42. 

N.     Y.     Supp.    77-134;     110-535; 
113-1042. 

St.    Rep'r.  28-423. 

Civ.   Proc.    13-319, 

N,  y.  Ann.  Cae.  8-136. 
Snbd.  1. 

App.  Dlv.  48-198. 

N.   Y.  Snpp.  02-812. 

Abb.    N.    C.   20-293. 
Snbd.  2. 

N.    Y.    2K-1R0:    77-598:    128-171; 

153-128. 
Hun.   0-555;   03-577:  87-535. 
St.    Rop'r.   40-8.91:   45-86. 
Abb.    N.   C.  28-387. 
Snbd.  3. 

Hun,   54-613. 

Misc.  23-366;  38-728. 

K.   Y.   Supp.   15-520:  51-318:  68- 

1056. 
St.    Ref.'r.   37-401,  557. 
Civ.   Proc.  20-206. 
Snbd.  4. 

N*.   Y.  75-417:  111-517. 

Hun.   30-18;   75-294. 

App.     Div.     51-2^)5;    02-584;  60- 

280:    120-138. 
Misc.  29-265. 

N.    y.    Supp.   64-1015;   71-178. 
St.    Rpp'r.    19-112;    37-863;    46- 

68:  53-633. 
Civ.    Proc.   4-228,   311;   8-345. 
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Abb.  N.  C.  13-60;  29-293;  31- 
262. 

How.  N.  8.  3-03 

N.    Y.   Super.   55-254. 
Subd.  5. 

N.    Y.   111-578. 

App.  Div.  54-18;  6ft-279:  73-410, 

Miac.   16-383;  30-77:   31-299. 

N.    Y.   Supp.  62-820;  66-270. 

Civ.  Proc.  29-125. 

Abb.   N.  C.  20-298. 
2884. 

N.   Y.   16C-278. 

Civ.   Ppoc.   ld-241. 
2865. 

App.  Dlv.  44-605. 
2868. 

App.   Dlv.  39-429:  61-447. 

N.  Y.  Su|)p.  70-<i71) :  5a-3s2 ; 
166-1065. 

riv.  Proc.   19-114. 
2868. 

N.  Y.  61-673:  139-510. 

Hun.  57-367:  67-473. 

App.  Dlv.  20-167:  39-429;  «*- 
225;  97-36;  126-1,38,  142;  129- 
454. 

Misc.    60-21;    67-368. 

Civ.  Proc.  19-100. 

N.  y.  Snpp.  28-808;  46-9P9:  85- 
449;  101-121);  110-535:  l<;i- 
1042:    120-.'?79;    101-822. 

N.  Y.  Ann.  Cns.  6-404. 
Snbd.  1. 

N.   Y,  31-289. 

App.  Dlv.   126-140. 
Snbd.  2. 

Hun,  20-531. 

App.  Dlv.  19-452:  24-615;  43- 
45:  47-228:  119-672;  120- 
140. 

Misc.   27-171. 

N.  Y.  Supp.  58-382;  59-640;  62- 
654 

St.   Rep'r.  51-3.34. 
Snbd.  3. 

Hun.  47-4.S4,  535;  50-112:61-49 

App.    Dlv.    126-140;    10.3-789. 

N.   Y.   Supp.   38-921;  58-,382. 

St.  Rop'r.  39-825:  51 -.384. 

N.   Y.   Ann.   Cas.  8-374. 
Snbd.  4. 

App.   Dlv.  24-6T5. 

N.    Y.    Snpp.    02-654. 

St.   Rep'r.  47-227. 
Snbd.  5. 

TTun.  77-4.'?4. 

App.   Div.  97-36;  170-022. 

N.   Y.   Supp.   8O-fl01;    154-708. 
2870. 

N.   Y.   00-.368. 

Hun.  25-fl02;  32-,502. 

App.  Div.  10-1f>2:  51-104. 

N.   y.    Supp.    142-876. 

N.  Y.  Ann.  Cas.  4-312. 
Snbd.  2. 

App.   Dlv.  51-103. 

N.  y.  Supp.  64-457. 


NOTES. 


2871. 

Misc.  19-308. 
N.  Y.  Supp.  151-1007. 
2876. 

Hun.  26-581. 

App.    DIv.    O-2G0-    ?^'S176;    133- 

860;   176-463. 
Misc.    24-275;    27-722;    66-311; 

OH-481. 
N.   Y.  Supp.  61-389;   117-1115. 
Civ.  Proc.  0-25&. 
2877. 

App.   DlV.    133-860;    167-.')74. 
Misc.  66-312:  04-594;  93-476. 
N.  Y.  Supp.  112-174;  117-1115; 

142-244. 
2878. 

App.  Div.  76-401;  121-354;  138- 

860 
MiBc'  20-74;    28-173;    66-811; 

93-478 
N.     Y.     Supp.     69-332;     78-86; 

106-247;   117-1115. 
Abb.  N.  C.  16-468. 
2879. 

App.    DlT.   88-225:    91-9;    121- 

354. 
Mtsc.    27-720:    28-173;    30-184; 

68-S05;    92-378. 
N.  Y.  Supp.  29-1093:  6»-332:  7.^- 

147;   100-247:    111-029;   160- 

992. 
2880. 

Misc.    30-184;    68-505. 

N.    Y.     Supp.    73-147;    100-247: 

111-629. 
2881. 

App.    Dlv.   88-225:    121-354. 
Misc.    30-184:    71-114. 
N.   y.   Supp.    73-147;    127-486. 
2882. 

MlBC.  30-184. 
N.    Y.    Supp.    73-147. 
2883 

App.  Dlv.  O-270;  43-44. 

Nflsc.  06-523. 
2884. 

App.  Dlv.  81-171. 

Misc.   11-570;  27-71;  33-686;  37- 
610. 

N.   Y.   Supp.  .12-705:  68-147:  08- 
1110:  70-140;  81-11. 
2886. 

App.   Dlv.  26-10;  70-183:  88-5. 

riv.   Proc.   19-241. 
2880. 

N.  Y.  06-179. 
2887 

N.   T.    Supp.   164-280. 

ITnn,   8S-IM52. 

App.    Dlv.   70-209. 

Misc.    27-1 7S.   7J2:   r»«-142. 

N.  Y.  Supp.  .14-840. 

01 V.   Proc.   14-110. 

How.   02-2G1. 

Abb.    N.   C.   10-290. 


2888. 

\.  Y.  Supp.  110-470;  117-1115^ 
2889. 

Civ.  Proc.  14-110. 
2890. 

N.  Y.  06-179. 

HuD.  01-449. 

App.   Div.   103-789;  104-6S6. 

Misc.   24-52(i;   27-728. 

N.  Y.  Supp.  63-974;  14»-271. 
807. 

N.  Y.  Ann.  Cas.  10-83. 
2^91. 

N.  Y.  76-150. 

App.  Dlv.  131-234;  133-900; 
137-879;    10:i-7S9 ;    178-2*4. 

Misc.  6-515:  0-145;  8-105;  27- 
200;  08-5<O:  8:«-302.  305;  •«- 
546;   97-248.   25:i. 

N.  Y.  Supp.  116-870;  124-009; 
1 4.*S-1(KX> :  1  if  »-271 :  1 0l  -KU ; 
102-841  :    1O4-1021. 

St.   Rep'r.   14-427. 
2892. 

Misc.  16-436. 

N.  Y.   Supp.  52-498;   100-141 
2893. 

Hun.  65-550. 
2894. 

Hun,  88-261. 

.Vpp.   Dlv.   176-463. 

How.  07-200. 

N.  Y.  Ann.  Cas.  O-404. 
2896. 

N.  Y.  148-595. 

App.    Dlv.    4-230;    02-400. 

Misc.    23-339;    71-315. 

N.   Y.   Supp.  61-255. 

How.   N.   S.   1-448. 

Daly.    12-518.    529. 

N.   Y.   Super.  32-440. 

N.  Y.  Ann.  Cat.  4-S16. 
Snbd.  1. 

Hun.   84-392. 

App.    Dlv.   35-628. 

Misc.    0-145. 

N.   Y.   Supp.  64-1075. 

I»aly,    11-238. 
Snbd.  2. 

Hnn,  84-.192:  88-261. 

App.    Dlv.   20-S7:  35-623. 

Misc.  0-145. 

W.  Y.  Supp.  40-1047;  54-1075; 
70-758. 

St.    Rcpr.   47-119. 

Daly.  11-238. 
2901. 

MlBC.  40-200. 

riv.   Proc.  0-2S8. 
2902. 

MlBC.  49-211. 

riv.   Proc.  0-2S8. 
2904.' 

How.  07-201. 
29416. 

Ml.sc.    64-168. 
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wym. 


MIsp.    5*1- 1««. 

N.  Y.  Bupp.  02-377  ;   105-802. 

N.  Y.  Ann.  Cas.  6-^404. 

App.   DIv.  87-28. 

Misc.  94-197.  210. 

N.    Y.  Snpp.  55-731;  08-820. 

App.    Dlr.  44-605;  l«a-6BL 

St.  Rep'r.  S«>115. 
2909* 

App.    Dlr.  m^9K. 

Misc.  15-581. 

N.    Y.   Supp.   51-9821 
2dlO. 

App.    DiT.    16-228;    25-4«3:    90- 

325. 
Misc.   64-169. 
N.  Y.  Supp.  '4M-190:  60^982:  61- 

932w 

App.   DIv,  T4-856. 

Misc.    17-372;    26-368.    725:    99^ 
652. 

N.   Y.  Supp.  56-1025;  TV-eSO. 
2013. 

Misc.   26-725. 

N.  Y.  Snpp.  6«-10aS. 
2915. 

App.   Dir.  26-463. 

N.  Y.  Supp.  60-982. 

29«e. 

Hun.  71-600. 

App.   DIv.   102-70. 

Misc.  61-5KJ. 

Civ.   Proc.  0-258. 
Snbd.  2. 

N.  Y.   Supp.  02-9n. 
2817. 


]    Misc.   6-475:   27-173. 
N.    Y.   Supp.   —  -^ 


if^-  •r^TS;  27-178;  T»-230. 

N.  Y.  Supp.  131-47. 
2028. 

Hun,   60-445. 

Misc.   27-173;   T2-231. 

N.  Y.  Supp.  64-333;  131-47. 

Week.  DIi:.  22-261. 
2030. 

HuQ.  OSMSSX 

Mlec.  T2-231. 
2031. 

Hun.  62-581. 

Misc.    6-476;    11-173;    2O*280: 
74-44. 

N.   Y.  aNipp.  3S.1088. 
2033. 

Hun.  77-530. 


Hun.  J!?-S86:  80.85W 

App.   DIv.   30-179;  100-32t. 

Misc.   7-561;  44-85. 

N.  Y.  Supp.  61-880;  66^367:  »0- 

789. 
N.  Y.  Sopp.  80^-308. 


App.   DIv.  102-70. 

Misc.  51-553. 

Civ.  Proc.  6-263:  7-136. 
2018. 

Hun.  71-599. 

App.  Dfv.  6T-84. 

Misc.  34^108;  51-553;  54-170. 

N.    Y.    Snpp.    6H-829;    106-862. 
2010. 

Hun.  77-580. 

Misc.  27-172;  29-279. 

N.  Y.  Ann.  Caa  6-404. 
2920. 

Misc.  20^280. 

N.  Y.  Supp.  61-fl08. 

Civ.   Proc.   6-258. 
2924. 

Misc.  2J-172;  72-230. 

N.  T.  Supp.  58-382 ;  131-47. 
2925. 

Jinn.  62-581;   60-446. 
Misc.  6-475  ;  74-43. 
Civ.  Proc.  6-253. 
2926. 
Hud.  60-447. 
48 


Hud.  72-163.  475. 
App     DIv.    43-604;    06-156;    08- 
ol4. 

Misc.  7-661;  8-56. 
Subd.  4. 

Misc.  16-836:  26-857. 
^N.J.  Supp.  6T-214. 

N.   Y.  76-417. 

App-  !>*▼.  1-132;  137-879;  178- 
^o4. 

Ml.se.     88-805:     01-{H»;     02-73'>- 

^  tt6-o47:  »H-48a  ' 

N.    Y.    Supp.    154-961;    157-463: 

161-952 ;  164-1021.  ' 

2837. 

Misc.    68-595. 

Hun.   15-87. 

Misc.  7-561. 
Subd.  1. 

Hun.   60-590. 
Snbd.  3. 

Hun.  50-590;  86-501. 
2038. 

App.    DIv.    43-604;    83-624;    87- 

561  ;    131-.'?S9  ;    164-582. 
Misc.    7-320;    8-72:    20-332:    22- 

111;   27-208,  569:    81-502;  06- 

;>47. 

N.   Y.    Supp.  81-1052  ;•  116-273: 

150-39;    154-951. 
2030. 

Hun.  85-501. 

App.   DIv.    1-133;  40-182 ;   140- 

371  ;   157-J)  :   178-715. 
Mlw.   5-514:   24-64.'). 
N.    Y.     Supp.    54-303;     134-383; 

141-657;   iaO-717;   166-911. 
11S6 


NOTES. 


2040« 

Add.    Div.  168-249. 

Ml?c.     15-1»):     20-108;     22-111 

143;  28-158;   52-61;  97-250. 
N.    Y.     Supp.    01-712;     14«-130: 

iG2-(m. 

civ.   Proc.  1»-111.    ^, 
N.  Y.  Ann.  Cas.  6-394. 
2941. 

Misc.  52-61. 
2942. 

Misc.   44-246;   88-121.        ^     ^^ 
N.    Y.  Supp.  48-700;  64-10;  88- 

1054;    151-591. 
N.  Y.  Ann.  CaB.  7-369. 
2943. 

App.  Dlv.  82-623. 
Misc.   lH-205;   19-39.  180. 
N.  T.  Supp.  81-1052. 
2944. 

Hun,   20-514:   83-466. 
App.    Dlv.    3-28;    68-377;    83- 
553:    110-244;    113-602;    114- 
386;  119-51. 
Ml8C.   6-149;   7-561;   16-502:   17- 
663;   22-112.    719;    24-525:    28- 
564  ;  34-196  ;  4O-101 ;  64-172. 
N.  Y.  Supp.  68-798:  74-180;  84- 
132;    91>-807;    103-882 ;    106- 
860;   118-908. 
Civ.  Proc.  16-164. 
Abb.  N.  C.  18-58. 
Week.  Dig.  18-128. 
2946. 

App.  Dlv.  82-624;  106-271;  113- 

602;    13l-;«0. 
Misc.   9-72;  64-14. 
N.    Y.     Supp.    81-1052;    93-428; 
98-772;   115-273;   118-799. 
2947. 

Hun.  86-554. 

Ann,    Dlv.    79-372:    132-521. 
Misc.  22-339 ;  49-50.  ^  _^    ^„ 
N.  Y.  Supp.  33-103;  79-622;  98- 
319. 
2948. 

App.   Dlv.   132-521. 
Misc.  49-50. 
N.  Y.  Supp.  98-319. 
2949. 

App.   Dlv.  132-521. 

2960. 

II un.   75-295. 
App.    Dlv.   62-584. 
mHV.   <»4-676. 
N.   Y.   Supp.   71-178. 
Abb.   N.  C.  31-263. 
2951. 

Ilun.     ♦4-342:     63-577;     69-500: 

S5-192:  87-535. 
App.    Dlv.   27-4r»3:   35-81. 
Ml«c.    lS-241:    3:i-.S31:    64-076. 
N.   Y.   Snpn.   30-296:  .14-2Sf>:  .*«- 

CSO:     SO-.^r..'?:     61-67:     68-02  4; 

1 2O-S00 ;     1 26-285 :     1.12-796 ; 

Clr.  Proc.  23-447. 


2962. 

Hun.  63-577:   69-300:  87-53.'. 
App.    Div.    50-2;    68-116;    ^' 

930. 
Misc.   18-241:   83-331;  «M»I; 

76-292. 
N.  Y.  Supp.  34-289:  BO-S.'iR;  «1- 
07:    6H-024:    74-244:    »T-411: 
113-1118;    126-285:    lSS-796; 
144-18G. 
Civ.   Proc.   19-252. 
Week.  Dig.  22-174. 
N.  Y.  Ann.  Cas.  7-366w 
2953. 

Misc.   14-342. 
App.   Dlv.  78-543. 
N.     Y.     Supp.     61-67:     T^-867; 
144-135. 
2964. 

Hun.   68-577;   69-500;   87-{»5. 
Misc.  14-.342:  18-241, 
N.  Y.  Supp.  34-289;  61-67,  684; 
144-135. 
2965. 

•  Hun.    68-577:   87-535. 
Misc.  38-331. 

App.    Dlv.    163-930. 

2966. 

Hun.  63-578;  66-506;  77-32;  87- 

535 
M'.sc' 22-742;  69-144;  7S-276. 
N.     Y.     Supp.    84-289;    49-1043: 
126-285;     131-56;     144-13;>. 
2967. 

N    Y    98-54 

A*p^.'  Dlv.    27-453 ;   50-3 ;    1©»- 

Mlsc    24-207 

N.    Y.    Supp. '50-3.13:   61-67;  68- 

517:    92-435;    144-185. 
Week.   Dlff.  23-215. 
N.  Y.  Ann.  Cas.  7-888. 
2968. 

App.  Dlv.  27-453. 
2959. 

App.   Dlv.  9-28.  177:  16-64:  f^4- 

{^8;  100-323.  324;  162-429. 
N.  Y.  Supp.  5«-:W7 ;  HH-S  ;  104- 
709;    186-535. 
2960. 

Hun.  4«-370:  83-466. 

App.    Dlv.  9-28,   177:   14-10;  »•• 

183;   l(M>-823;  162-429. 
Misc.  16-142:  4  l-4.V». 
N.  Y.  Supp.   7<»-ri43;  84-518;  »©. 
154;    186-535. 
2961. 

App.  Dlv.   152-429. 

Hiin,  441-207 

N.  Y.  Supp.  124-600 ;  187-259. 

•  N.  Y.  Ann.  Cns.  7-136. 
Sabd.  1. 

App.  Dlv.  162-429. 
SnUfll.  2. 

App.  Div.  152-429. 
29<t2. 

Ilun.  40-207. 
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App.    Div.    ll»-672. 
N.   Y.  Supp.  lOS-882. 


Civ.  Proc.  e-2a 

2007. 

Hun.  98-181. 


Misc.  10-290;  68-831. 
20T1. 

Misc.  52-331. 

N.   Y.  66-368. 
2074. 

N.   Y.  155-839. 

App.  Dlv.  16-192. 

N.  Y.  Ann.  Cas.  4-812. 
2»76. 

App.   Dlv.   16-192. 

Mlac  8-854;  52-881. 
2&T6. 

App.   Dlv.  16-192. 

aoTTT 

N.    Y.    156-889. 

App.    Dlv.    16-192. 

N.  Y.  Ann.  Cas.  4-812. 
2980. 

Misc.  52-881. 

Hun.  40-242:  78-514. 

N.   Y.   Supp.  29-574. 

N.  Y.  Ann.  Cas.  10-804. 
2982. 

N.  Y.  Ann.  Cas.  10-806. 
2988. 

App.  Dlv.   118-565. 

Hun.  46-870:  88-466. 

Misc.   16-148. 

N.  Y.  Supp.  1O2-1023. 
2984* 

Misc.  28-389. 
29K5. 

Hun,  78-515. 

N.   Y.   Supp.  29-674. 
2986. 

Hun,  78-615. 

N.   Y.   Supp.  29-574. 
2987. 

Misc.  52-331. 

Hun,  78-515. 

N.   Y.   Supp.  29-574. 
2988. 

App.      Dlv.     30-176;      188-860; 
162-187. 

Miac.    67-565:    88-305. 

N.   Y.    Supp.    51-?i89:    109-1102; 
145-109o:   147-691. 
2980. 

Hnn,  92-526. 

App.  Dlv.  80-176. 
2900. 

Hnn,  90-464. 

>.  Dlv.  18-74;  66-443;  88-552; 
^3-389:    128-67. 

MlBC.   18-192. 

N.  Y.  Supp.  36-53:  69-1018;  72- 
982;  82-157;   107-725. 
2991. 

App.  Dlv.  76-200. 

N;  Y.  Supp.  114-559;  117-1115. 


^^^3 


2993. 

Misc.  22-225. 

N.  Y.  Suppk  49-589. 
2994. 

Misc.   7-184. 

N.  Y.  Supp.  82-167. 
2996. 

Hun.  92-525. 

Misc.   18-192. 
2997. 

App.  Dlv.  75-199. 

N.   Y.  Supp.   77-955;  114-559. 
2998. 

Misc.  24-286;  92-384. 

N.   Y.   Supp.   63-707;   164-951. 
2999. 

Misc.  18-192. 
3001. 

N.  Y.  166-89. 

App.    Dlv.   22-141;   84-582.  601. 

Misc.  28-496. 

N.  Y.  Supp.  64-869. 
8002. 

App.  Dlv.  84-588. 

Civ.  Proc.  6-251. 
3006. 

Misc.  18-192. 

How.  62-261. 

Abb.  N.  C.  10-225. 
8008. 

App.  Dlv.  66-448. 

N.  Y.  Supp.  72-982. 
3010. 

Hun.  84-7. 
8011. 

App.   Dlv.   25-11. 
Snbd.  2. 

App.  Dlv.  30-176. 

N.   Y.    Supp.  61-889. 
Snbd.  8. 

Hun,  67-304;  65-341. 

App.  Dlv.  80-175. 

N.   Y.   Supp.  61-880. 

St.  Rep'r.  47-661. 
3012. 

Hun.  66-841. 
3013. 

Hnn.  60-386:  89-182. 

App.    Dlv.   9-20.   176. 

Misc.    43-82;    46-140;    82-37i8. 

N.   Y.    Supp.  34-1034;    144-447. 
Snbd.  2. 

N.   Y.   Supp.  91-975. 
3016. 

Hun,     27-328:     40-594;     46-492; 
87-42:    88-563:    90-544. 

App.    Dlv.    1-157;    2-2;     14-549; 
29-84:  70-315. 

Misc.  11-119:  14-125. 

N.  Y.  Supp.  32-926:  34-846;  36- 
855:  61-384;  76-241. 

riv.   Proc.   16-431. 
3016. 

riv.  Proc.  6-56. 
3017. 

N.  Y.  112-621;  220-485 
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Ilun,  37-398;  43-124;  4T-51;  65- 

372. 
App.    Div.  8-;«i);   17-184;  28-»3; 

aO-170;     3W-'ja;     ^0-ia2;     «!&- 

566;     75-285;     107-ia3;    140- 

i)4  ;    14»-14y  ;    150-liJ3  ;    1<I3- 

618;  177-55. 
Misc.   O-liKJ;   7-220;   30-625;   32- 

42;     33-6S7;    39-484;    84-98; 

»3-731. 
N.   Y.   Siipp.  37-437;  45-296;  60- 

920;     51-889;     55-(J92:     71-181; 

78-00:   WO-210;    124-897;   127- 

623;    135-23;    140-859;    157- 

463. 
Civ.   Proc.  19-210,  446. 
3018. 

App.   Div.  62-409. 
Misc.   32-42. 
N.   Y.  Supp.  70-758. 
3019. 

Misc.  11-173;  32-42. 
3020. 

App.   Div.  55-191. 
Misc.    32-42. 
N.   Y.    Supp.   66-951. 
N.   Y.   Ann.   Caa.  8-297. 
3021. 

Misc.    32-42. 
3022. 

Misc.    32-42. 

Civ.   Proc.  8-48. 
3023. 

App.   Div.   177-55. 
3025. 

Hun.   84-168. 

Misc.   5-333. 

N.  Y.  Supp.  38-45a 
3026. 

N.  Y.   148-592. 

Ilun,   84-392» 

App.   Div.  4-230. 

N.   Y.   Supp.   32-440;  54-lQ75b 
3027. 

Hun,  84-168. 

App.  Div.  177-.'>4. 

N.    Y.   Supp.  32-450;   163-700. 
30.16. 

Misc.  52-629. 
3038. 

Hun,   77-630. 
30.10. 

Hun,   02-418. 

Misc.   5-534. 

N.  Y.  Sapp.  36-782. 
3040. 

UuD,  02-413. 
3041. 

Misc.   5-532. 
8043. 

Hun,   43-124. 

App.   Div.    177-r».">. 

Misc.    55-022.   025:   87-15. 

N.  Y.   Supp.   105-957;   149-1048. 

riv.   Vriw.   10-210. 

Week.  Dig.  21-79. 


3044. 

Hun.  82-61;  33^277:  M-44a. 
App.     Div.    5-616;    44-6;    fPl-O; 

l27— WHl 
Misc.  9-456;  16-579;  23-336:  30- 

365;    54-168:    64-676;    69-30; 

83-300. 
N.   Y.   Supp.  62-452;   145.106Sl 
3046. 
Hun.   32-61;   33-277;   54-448. 
App.   Div.   62-59a 
Misc.  0-456;  14-28L 
N.  Y.  Supp.  85-123;  71-18a 
3046. 
Han,   28-497;  68-67 ;  97-41. 
App.  DiT.  91-9;  101-287;  169- 

340:    121-354;    163-155;    ITS- 

522. 
Misc.      6-204;     10-76S;     l»-]fi8; 

13-241;    20-369;    27-724; 

539;  48-73;  68-20;  88-576. 
N.  Y.  Supp.  33-954;  47-138; 

829;     85-362;     86-MO,     248; 

148-467:  168-442:  109-1001. 
St.   Rep'r.    11-227. 
Civ.  Proc.  19-107,  19a 
8047. 
Hun,  89-101. 
App.    DlT.    1-7;    21-286;    ie5- 

340;    163-156. 
Misc.     16-41:     20-5S9;     23-4711^ 

474;    49-240;    64-2;    69-558. 
N.    Y.    Supip.    85-8:   86-739;    47- 

339;    51-396;     03-6T9;     60-35; 

81-693;       86-862;       104-486: 

125-495;    126-lOSS ;    14»-167. 
Week.  Dig.  17-19^ 
How.  66-198. 
3048. 

App.     Div.     76-270;     10S-S40; 

163-155. 
N.   Y.   Supp.  148-467. 
Snbd.  2. 

Civ.  Proc.  6-336. 
3049. 

Hun,  2S-497;  47-433. 

App.    Div.    1-7:    28-221:    4a-S5S 

161-280;  163-155;  169-717. 
Misc.     23-W2;     77-670;    85-491 

96-183,  W2. 
N.    Y.    Supp.    86-789;    4T-1047 

138-571:   14(8-467,   933;   ISO- 

712;    159-515:    161-950. 
St.  Kep'r.  14-340. 
Abb.   N.  C.  14-886. 
8050. 
Htin,  48-503,  509;  68-46. 
App.    Div.    22-221:   80-2S9;   Bl- 

479:  95-.Tri:  161-286. 
Misc.  32-259;  86-445;  66-314; 

85-491. 
N.  Y.  Sunp.  51-960:  64-740: 

352;    71-948;    148-988: 

713. 
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S6S1. 

Hun,  48.605,  60G. 
MlM.   36-445. 


N.   Y    184t"99 

App.  DlY.  S-5i5 ;  101-286 ;  105- 

Misc.  ir-S88;  11^641;  86-5S;  88- 
341:  55-39;  04-2. 

N.    Y,    Supp.    72-591:    106-188: 
162-1106. 

St.  Bep'r.  12-486. 
80S5. 

App.  Dlv.  84-597:  101-286. 

Misc.  89-841:  91-518. 

N.    Y.  Supp.  79-841. 
80B6. 

App.   piY.  44-588;  84-697;  lOl- 


Misc.  39-341. 
f^.  Y.  Supp.  61-91. 
80S7. 

N.    Y.    184-99. 

App.    Dlv.   86-298;    91-9;    105- 

308;  118-42. 
Misc.     10-762:     13-242;     23-2S7. 
701;    2r-228;    28-173;    34-552; 
36-539;   83-801;   88-578. 
N.   Y.   Supp.  81-814;  47-133;  52- 
82;    59-332;    69-1047;    86-104: 
98-1042. 
Civ.   Proc.   19-109. 
How.  62-258. 
Law  Bull.  4-8T. 
80S8. 

N.  Y.  132-367. 
Misc.    16-430:   28-146. 
App.   DlT.   159-26. 
Abb.  N.  C.  28-179. 
80R9. 

App.    DlY.    107-527. 
8060. 

Misc.  23-469. 
N.  Y.  Supp.  35-8;  52-679. 
How.  61-47. 
8061. 

App.   Dlv.  44-6. 
St.   Bep'r.  88-87T. 
Snbcl.  3. 

App.   DlT.  5-516. 
Sabd.  4. 

App.  Dlv.  5-616. 
3062. 

Misc.    68-20. 

App.  Dlr.  76-450:  173-523. 
N.  Y.  Supp.  169-1001. 
Civ.  Proc.  15-431. 
8063. 

Hun,  58-39:  70-583:  71-484,  518, 

540;  88-284:  92-414. 
App.  Dlv.  6-613:  7-344;  10-604: 
21-18:  24-436:  54-570:  55- 
191.  634,  634:  57-175:  5S-.30: 
60-449:  61-40:  68-fi42:  73-95. 
184;  76-450.  499;  82-539:  84- 
106,  634;  86-205;  107-.j73; 
118-477;    114-264,    307;    131- 


394;  135-700;  137-76;  145- 
580;  161-3S9;  152-430;  156- 
875;  162-187:  175-107. 

Misc.  5-534;  6-150;  7-175;  13- 
638;  14-344;  15-438;  16-430; 
17-664;  18-248:  26-370:  27- 
176  ;  28-233  ;  29-574  ;  38-139  ; 
48-388;  49-306;  51-553;  52- 
852;  54-171;  55-39;  59-146; 
63-148,  423;  69-5G3;  71-.'i34 
72-643;  73-307.  471;  82-;Ui2: 
83-299;  9O-510;  91-506,  629; 
92-383;  98-479;  lOO-lll. 

N.  Y.  Supp.  85-684;  47-282;  58- 
382,  1065;  60-265;  66-951;  67- 
16;  68-203;  69-1033:  70-479; 
74-191;     76-368;     77-835;     78- 


95;  127-1100;   129-868;   137- 
259.    807;    139-555;    143-487; 
144-444  ;     145-1095  ;  147-W)1  ; 
151-476;    154-914,   951;    155- 
377:    156-995:    168-390:    164- 
349;   165-33(5,   391. 
Civ.  Proc.  15-431. 
N,    Y.   Ann.   Cas.   8-297;    10-103. 
8064. 

I     Hun,   40-471:  52-88;  70-60;  88- 

lo7. 

App.    Dlv.     6-616;     25-299;     41- 

457;   47-233;    101-318;   105- 

840;    132-372:    185-700;    166- 

Mlsc.  7-175:  17-6G4;  20-73;  24- 
196:  36-1S6:  50-53S;  53-521- 
58-506;  93-480. 

N.  Y.  Supp.  34-413:  47-155:  62- 
684;  58-709:  62-640:  73-168- 
84-254:  91-945;  94-43:  99- 
624;  105-299;  116-826;  140- 
495:   168-442. 

Civ.   Proc.   19-109. 
3065. 

App.  Dlv.  41-631  ;  102-587. 

Misc.   16-174. 

8066. 

App.  Div.   98-243;   106-308 

^•.Ti  ^HRP-  -^^-SIT;  84-518;  90- 
417:  9.*?-9n9. 

Misc.   6»-5t;3  :   72-644. 

St.   Rep'r.   42-79. 
Sabd.  1. 

Hun,  40-331. 
Svbd.  2. 

Hun.  88-187. 

App.    Dlv.   25-297;  40-29;   88-5; 

98-243. 
Misc.  52-3.^. 

N.   Y.  Supp.  49-520;  168-534. 
Week.   Dig.  20-17. 
Sabd.  3. 

App.    Dlv.    135-701. 
Misc.  16-580. 
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N.  T.  Snpp.  119-252. 
St.  Rep'r.  35-377. 
Week.  Dl«.  20-17. 
Snba.  4. 

Hun,  S4-260. 

App.  Dlv.  88-5;  135-701. 

Misc.  73-471. 

N.    Y.    Supp.^  13-551;    110-252; 

158-534. 
Civ.   Proc.   10-144. 
Week.  Dig.  ao-17. 
Snbd.  5. 
Hun,  Tl-540. 
Misc.     15-438;     10-436;     17-106; 

52-290;    53-525. 
St.  Uepr.  54-917. 
3007. 

App.   Dlv.  40-29;   135-701. 
Misc.  0-456  ;  30-365  ;  72-644. 
N.     Y.     Supp.     57-546;     02-452; 

110-252. 
Civ.  Proc.  10-142. 
How.  61-47. 
8008.  * 

Hun,      84-55;      40-481;     42-281; 

47-433;  70-60;  02-2. 
App.    Dlv.    6-222;    18-566;    76- 

450;    105-340;    113-602;    131- 

388;   155-853;   164-735;  169- 

717. 
Misc.  7-123;  17-663;  86-53;  37- 

246;  44-85;  68-20. 
N.   Y.   Supp.   40-33:   72-591;    75- 

247;  04-48;  08-772;  115-278; 

155-712. 
St.   Rep'r.   14-315. 
How.   66-307. 
Abb.  N.  C.  31-263. 
8069. 

Hun,  42-80. 
App.  Plv.  22-221. 
Misc.  77-670;  85-491. 
N.   Y.    Supp.   138-571;   155-712. 
8070. 

N.    Y.    128-555;    148-289. 

Hun,    27-373,    592;    20-546;    31- 

3.52;   38-234;    42-170,   207;    43- 

214;    43-130;     60-234;    73-596; 

88-220;    80-207. 
App.  Dlv.  6-224;  20-302;  76-270; 

91-412  ;  92-78  ;  101-286;  166- 

S58 
Mlsc'    6-204;     18-508;     27-120; 

34-409;  68-427;  06-541. 
N.    Y.    Siipp.    34-722.    1087:    46- 

1081;    58-387;    78-457;    86-880. 

916;  01-658;    152-15:   161-950. 
St.   Rep'r.   12-438. 
Civ.   Proc.   15-131. 
N.    Y.   Ann.   Cas.  7-140. 
8071. 

Hiin.     31-481;     66-2.34;     87-537; 

88-383. 


Misc.     6-204;     27-30; 

68-428;  91-518. 
N.  Y.  8upp.  34.  J89  ;  86-8^0.  016  ; 

91-658;  105-914;   154-236. 
St.  Kep'r.  15-539. 
3072. 

Hun,  66-234. 

App.  Dlv.  91-412;  101-28a 

Misc.  8-511. 

N.  Y.  Supp.  28-754;  86-916;  91- 

65& 
Civ.  Ppoc.  19-172. 
3073 

Hun,  60-343:  86-53. 

App.   Dlv.  6-224;  91-412;  92-8a 

Misc.   16-332;  18-508. 

N.  Y.  Supp.  88-158;  86-010. 
3074. 

Hun,  80-191. 

App.  Dl\.  44-17. 

Bllsc.  43-81. 

N.  Y.  Sapp.  60-457:  86-514. 
3075. 

Misc.  43-81;  44-454. 

N.  Y.  Supp.  90-155. 
8076. 

N.  Y.  Supp.  80-206:  86-514. 

Misc.  43-bl. 
Sal»d.  2. 

Misc.  89-442. 
3077. 

Mlsc  43-81. 
8078. 

Misc.   16-433;  48-8L 
3070. 

Misc.  48-81. 
8080. 

Misc.  48-81. 
8081. 

Misc.  43-81. 
8088. 

App.  Div.  79-6ML 

Misc.  37-24a 
3083. 

Misc.  87-246. 
8084. 

Aop.  Dlv.  14.66:  79-688. 

Misc.  37-246;  42-65& 

N.  Y.  Supp.  87-719. 
3086. 

Misc.  87-246;  42-658. 

N.    Y.  Supp.   76-546;  87-7ia 
3086. 

Misc.  42-659. 
3000.    ^ 

Misc.   37-246w 
8001. 

Misc.   37-246. 
3002. 

Misc.   37-246u 
8003. 

Misc.  87-246. 
3090. 


Misc.   15-488. 
App.  Dlv.  6-224:  10-476;  91-412;    3104. 
%-80;  101-285;   120-673.         I      Misc.  87-246. 
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^ 


Misc.   37-246. 

App-    Dlv.    loa-587. 
S3^3fi. 

App.    Dlv.   157-375. 
Misr.   55-311:  »5-101. 
N.   Y.   SUDP.   142-244:  l«0-18i>. 
3:1.40. 

St-    Rep'r.  61-836. 
Civ.   Pi-oc.  10-107. 
Svbd.  11. 

St.    Kep'r.   31-759. 
Civ.  l*roc.  5-143. 
Sul»«l.  13. 

N.    Y.   Kiipp.  0-569. 
Civ.   Pioc.  10-366. 
Snbd.  16. 

App.   Div.  46-217. 
3141. 

Hun.  87-41. 
Civ.   Proc.   10-107. 
3144. 

Hnn,  46-151;  87-41. 
9145. 

Hun,  46-151. 
3140. 

Hun,  46-151. 
3150. 

App.    Dlv.  00-16. 
N.    Y.  Supp.  00-1016. 
3151. 

App.    Dlv.   17-205;  51-104. 
Misc.  87-9.  ^^       ^ 

N.    Y.    Supp.    45-487;    64-4o7 ; 
137-411;    140-1053. 
8152. 

App.    Div.    00-16. 

Misc.  87-9.  ^^^  ^^^„ 

N.   Y.   Supp.  00-1016;  140-1053. 

3154. 

Hun,   65-364. 
Misc.  30-025. 

N.  Y.  Ann.  Cas.  6-197,  202. 
3155. 

Misc.  30-625. 
3156. 

Misc.    11-451:    17-667:    23-544. 
N.   Y.    Supp.   33-415:  52-841. 
N.  Y.  Ann.  Cas.  7-314. 
3158. 

Misc.  43-249. 
31 50. 

Misc.   43-249;   54-519;   66-189. 
N.   Y.   Supp.  121-216. 
3160. 

Misc.     12-198:     15-452;     16-619; 
20-589;  43-249;  4<«-420 ;  56- 
122;    64-35;    65-540;    66-190. 
N.    Y.    Supp.    61-247:    106-1107; 

117-947:    120-913:    121-210. 
Civ.   Proc.   8-138;   15-289, 

8161. 

Misc.  43-249. 

N.  Y.    Supp.   111-848. 

How.  30-397. 


Snltd.  5. 

St.    Bep'r.  40-284. 

Civ.  Proc.  21-226. 
3162. 

Misc.    30-201;    43-249;   44-217. 

N.    Y.    Supp.    61-1102;    88-1010; 
122-215. 
3165. 

App.  Dlv.     157-502, 
Snbci.  1. 

Misc.    10-668;    43-249;    68-47. 

N.  Y.  Supp.  31-674. 

Civ.  Proc.  15-330. 

Aiib.  N.  C.  21-93. 
Snbd.  2. 

N.   Y.  03-98. 

App.  Dlv.  55-421. 

St.  Rep'r.  20-714;  46-57. 
3166. 

Misc.  43-249. 
3160. 

N.  Y.  87-197. 

App.  Div.  157-592. 

Misc.   12-198;  48-352:  56-122. 

N.    Y.    Supp.    80-434;    05-588 ; 
138*1089.    1104;    141-294. 

St.   Rep'r.  46-275. 

Civ.  Proc.  25-258. 

How.  50-897. 

Week.  Dig.  13-358. 
Snbd.  1. 

Misc.  54-65. 
Snbd.  8. 

App.    Dlv.    5-490. 

Abb.  N.  C.  23-236. 

How.  N.  S.  2-885. 
Snbd.  4. 

Misc.   18-429. 
Subd.  5. 

St.   Rep'r.  34-698w 

Civ.    Proc.    7-144. 

How.  N.  S.  2-55. 
3170. 

App.    Dlv.    53-88;    157-592. 

Misc.  16-619. 

N.  Y.  Supp.  50-381;  S8-180. 
3171. 

N.   Y.   135-272. 

8172.  ^     ^^ 

Misc.  8-512;   12-44;  15-448;  16- 

620. 
N.  Y.   Ann.  Cas.  2-186. 

3174. 

Misc.  16-841. 
Civ.  Proc.  6-267. 
3176. 

Civ.  Proc.  8-60. 
I  3178. 

Misc.  48-81. 
3188. 

App.    Dlv.    124-378;  126-84. 

Misc.    43-611;    45-575;    46-410, 

414;  47-250;  65-313;  74-474. 

N.     Y.     Supp.     01-30;     02-413: 

108-1811;   110-286;   143-768; 

157-299;    165-290. 
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NOICS. 


10^ 


16T-299 


18e«84 ; 


8X80 

Anp.  Div.  12il*84. 
Misc.  20-481:  414-619;  4»-575 ; 
46-110;    03-536;    01-5i)8;    CS* 
813  •  T4h174. 
N.  Y.'Supp.  H4-270,  619;  Hl-aJ: 
92-413;       110-230;       114-170: 
118-671;    130-830;    143-76S. 
SlOO 

Misc.     7-401:     54-548;     »«-17«.1 

377;  «3-«13. 
N.    Y.     Siipp.    ©1-88;    l«4-84» 
1O8-1107:  i«i-a7« 
105-2t>0. 
3191. 
N.    Y.   47-67. 
App.      IHv.      108-2S3; 
148-478 :  14<»-908. 
Misc.    7-3U1;    9-147;    12-^6;   18- 
1G8;     10-30;     17-147;     29-^16; 
84-517 ;  47-521. 
N.    Y.    Supp.    IM»-1049;   iN(-733; 

111^236. 
at.    Il«|)'r.    30-554;    32-095;    46- 
882;   SO-ij8»,    610:  Sl-Zjl,  580. 
Civ.  l»roc.  0-126,  191;  16-403. 
Abb.  N.  C.  29-470. 
How.  07-188. 
Daly,  12-105. 
Week.   Dig.  22-2. 
Bubd.  1. 

Ml8C.    9-170;   84-5ia 
N.  Y.   Supp.  69.«7d. 
St.     Rep'r.    28-72; 
181,   197;  63-171. 
Civ.   Proc.  19-105. 
Abb.  N.  C.  26-61. 
Snbd.  2. 

N.    Y.    79-221;  IM-eiS. 
Misc.  10-147;  1*^10. 
Snbd.  8. 
Misc.  0-121;  12-03,  402,  405; 

77. 
N.   Y.   Supp.  33-87,  617,  694. 
St.    Rep'r.    28-88;    49-719;    51- 

911. 
Civ.   Proc.   7-140:  8-298;   12-92. 
Abb.  N.  C.  18-352;  29-431. 
How.  N.  6.   1-451;  3-108. 
Daly,  12-532. 
3192. 

Misc.    7-694;    69-311. 
N.     Y.     Supp.     33-89; 
126-63.');    143-763. 
3193. 

App.    Dlv.    149-006^ 
Misc.   7-004;   12-.m 
N.   Y.  Supp.   133-977;   MKJ-200. 
3191. 

App.  Dlv.  124-378. 
Misc.   16-40. 

N.    Y'.    Supp.    10«-«11;    128-481. 
nr,    Proc.    14-318. 
32fK{ 

App.    Div.   181-122. 
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108-611; 


8204. 

N.  Y.  Supp.  5-643. 

App.  Dlv.  181-122. 
Babd.  4. 

App.    Dlv.    16-39;   23-84. 
S206. 

App.  Div.  181-122. 
S206. 

App.  IHv.   181-122. 
820T. 

Misc.  e-145;  9-72;  48-7& 
8208. 

MlBC.  16-56;  43-7a 

N.  T.  Ann.  Caa.  7-^7« 
3209. 

Misc.  9-152;  48-78. 

Civ.   Proc.  6-184;  T-18S. 
8210. 

Misc.  20-867:  48-78. 

Civ.    Proc.   6-184;   7-185. 

Daly,  9-529. 
8211. 

Misc.  48-78. 

Civ.   Proc.  6-186. 

Daly.  12-518,  529. 
Svbd.  3. 

Misc.  7-136. 
8212. 

Misc.   18-241;  48-78. 

Week.  Dig.  22-174. 
8218. 

Hun.  70-60. 


App.  ^T.  M-^sor. 

Misc.  7-r       " 


123;  9-456;  10^783;  12- 
158:    13-:m;    14-22.   844;   16- 
580;     19-32;     20-617;     22-129; 
23-701;     24-197;    25-477;    86- 
639;  43-73;  47-64. 
N.  Y.  Supp.  35-120,  684;  47-133, 
155;     48-775;     02-82;     68-8»: 
64-984;  86-240. 
8214. 

App.   Div.    13-47. 
Misc.  11-676;  48-78. 
N.  Y.  Supp.  32-795. 
3216. 

App.   Div.   89-44& 
Mbc.  40-626:  67-488. 
N.  T.  (tapp.  88-16. 
3220. 

App.  Dlv.  75-285;  81-lTL 
N.  Y.  Supp.  7S-9G;  81-11. 

Ap|>.   Dlv.   166-73. 
How.  66-144. 
3225. 
Mine.  22«819. 


App.   Dlv.  12-25,  64:  14-10;  26- 
204;     89-196;     47-283;     187- 

452 
Misc. '58-628:  6T-876:  TO-549; 

77-211. 
N.   Y.   Snpp.  62-640. 
Week.  Dig.  21-79. 
N.  Y.  Ann.  Cas.  1Q-108. 


X40TE8. 


T. 

Jlnp.    Dlv.    12-25;    90-204;    132- 


S 


21;   137-45^ 


JN.    Y.    62-570;   09-359;   111-877 

135-273;     166*666;    lSO-090. 
Hnn,     19-438;     l»-349:     23-180. 

30-217;    37-239;    41-260;    45- 

323;     47-44;     52*477:     54-348; 

5«-274;    61-606;     68-456;    78- 

584;  86-54;  88-20. 
App.  D(v.  0-223;  2S-140;  28-626: 

33-249:    30-585:    43-230;    60- 

278;  53-272:  02-195,  685;  73-69, 

409;      82-80:      WI-IUO;      108- 

222,    886;    121-401;    181-570; 

134-857;     148-775;     150-707; 

157-C49:       100-358;       172-326, 

881;  173-895;  175-414. 
Misc.      7-380:      18-599:     22-369: 

31-299;  83-728;  34-154,  410; 

35-114.  786:  54-2f)9.  578;  61- 

612;   68-180:   64.296;  68-134, 

428;     72-110;     75-258;     88- 

335. 
N.  Y.  Supp.  24-803;  44-406;  49- 

97.'»;    60-12:    66-397:    78-1072; 

71-178:    77-184;    81-481;    84- 

199;     80-889;    1*6-827;     102- 

780 ;  104-952  ;  186-352,  1039  ; 

106-98.      769;     111-243.     500. 

645:    113-1065:    110-172,    784; 

118-1065;    116-172;    133-794; 

118-347;     118-190.     .500,     Wo; 

125-1022 ;      130-1098 :      133- 

328;    135-1.'>1,    820;    142-765; 

152-15:   155-1087:  158-799. 
St.  Rep'r.  3-164:  11-472;  41-400. 
Civ.    Proc.    8-139,    325;    13-319; 

14-388,    411;    15-168,-452;    18- 

290,  422. 
Abb.   N.  C.  18-174. 
N.   Y.   Super.   58-96,   443. 
Dafy,    12-824. 
N.  Y.  Ann.  Cas.  5-152;  8-186,240; 

8-414. 
Snbd.  1. 

N.    Y.    81-233;  81-660;    110-860; 

112-366:   128-171. 
Hun.    6-555;    8-27;    11-810;    88- 

306:    31-881:    85-182:    48-579; 

50-.539:  68-456;  78-594;  82-86. 
App.    Dlv.    86-100. 
Mise.     11-6SB;     14-550;     17-425; 

24-207. 
N.  Y.  Snpp.  4-865:  35-1074. 
St.    Rep'r.    18-816:    25-858:    38- 

230;  42-78:  52-621. 
Civ.  Proc.  18-189. 
Abb.  N.  G.  22-462;  80-300. 
N.  Y.   Ann.  Caa,  7-73. 
8«1»d.  9. 
N.    Y.    101-185;    115-170;    164- 

414. 
Hun,  53-600;  81-282. 
App.   Dlv.  8-418:  64-28,   127. 
Misc.  28-430;  26-OOL 


N.     Y.    Snpp.     86-189;     45-1028; 

06-340. 
St.   Rep'r.   38-991 
Civ.  Ppoc.  8-47. 
How.  N.  8.  8-63.  440. 
N.  Y.  aoper.  68-128. 
N.  Y.  Ann.  C«i.  6-168. 
8u1id«  8* 
N.    Y.    38-53;    81-660;    111-517, 

978. 
Bon,  36-197. 
App.    Dfv.    48-188:    51«206:    54- 

17;  86-100. 
Bllsc.   88-728;    6€l-878;    88-642. 
N.     Y.     Sopp.     15-619;     64-1015; 

66-270;  68-1096;  124-169. 
8t.   Rep'r.  37-557. 
Civ.     Proe.    4-228;     18-250;    20- 

206. 
N.  Y.  Super.  55-224. 
8«bd.  4. 
N.    Y.   66-646;    85-523;    111-577; 

127-416;    188-171;    164-85. 
Hun,    8-119;    4-53:    25-279;    27- 

374;    28-300;    40-627;    45-328; 


App.   Dlv.  7-682;  18-99:  96-140; 

73-70.    410:^86-100;    121-402. 

182-870  ;  138-602  :  145-641. 
Misc.      12-94:     18-688;     18-593; 

20-413;     27-130;    28-566;    84- 

154;  88-396. 
N.  Y.  Snpp.  4-162;  86-1032;  45- 

970,   1024;   47-89:   58-387:   61- 

943;    68-858;     70-913;     80-23; 

1 00-515 :       117-449 ;       124-62 : 

161-901. 
St.  Rep'r.  21-743;  46-68. 
Civ.    Proc.    4-80,    227;   8-a^   848. 
Abb.    N.    C.    13-60;    22-69;    24- 

285;  28-298. 
N.  Y.  Super.  65-278. 
8«b«l,  5. 

App.      Dlv.     117-601;     122-383; 

125-752:     126-813;     127-364, 

424;    i:iO-2r,3;    132-873;    137- 

52;     145-829:    152-815;    157- 

649;    1WU2J52:    164-11.%    582. 
Misc.    50-361  ;    54-674;    77-286; 

80-579. 
N.    Y.    Snpp.    88-682;    110-571. 

979;   114-718;  117-449;  130- 

642;  131-676;  135-817;  137- 

805;  142-775;   148-500;  150- 

223;    151-947;   157-1051;    168- 

283. 
3228. 
N.  Y.  70-506;  76-330;  80-648;  85- 

624:  89-859;  111-577;  128-171; 

164-414 
Hnn.  18-316:  SO-895;  81-310;  56-» 

272;  73-485;  81-362. 
App.   Dlv.  8-207;  18-59;  33-240; 

54-19;    69-195;    66-86:    78-68. 

410;    86-101;    108-886;    114- 

198;    117-601;    132-879;    183- 
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418;  18B-98,  602;  148-775; 
150-707;  172-r)26;  175-414; 
180-162;  181-234. 
Misc.  8-468;  17-93;  19-593;  22- 
369;  23-597;  27-129;  S"5S' 
31-299;  82-73;  34-410;  3»-398; 
51-425:  54-88.  209;  61-612; 
63-186;  64-296;  72-110;  75- 

N.  Y.'Supp.  30-895;  45-970;  52- 
252:  58-3S7:  61-948;  66-270; 
70-918:  72-^28;  76-628:  84- 
199.  551;  88-1083;  96-827;  99- 
66f;  102-790;  104-498 ;  105- 
ia39;  106-98:  113-1065;  116- 
784;  117-823;  118-347;  128- 
794,  881;  124-62;  180-1093; 
135-151,  820;  142-552,  765: 
158-799 ;  161-901 ;  167-482, 
731 

St.  Rep'r.  12-438;  14-237;  S2- 
508. 

Civ.  Proc.  14-204;  15-380.  461. 

N.  Y.  Ann.  Cas.  1-18;  8-186. 
3230* 

N.  "y.  70-141;  71-222;  108-374: 
168-560:  218-105. 

Hun,   23-83:   71-646. 

App.  Dlv.  28-218:  41-226;  «54- 
443;  78-69:  109-886;  148- 
775. 

Ml8c.*12-.>.->:  56-185;  62-32;  64- 
296 ;  74-561. 

N,  Y.  Supp.  76-628;  96-827; 
106-98;    132-152;   133-328. 

Civ.  Proc.  8-163.  431;  14-388. 

How.  67-35. 
3231. 

App.  DIv.  7-386. 
3232. 

Hun,  75-30;  88-63. 

App.  Dlv.  101-130;  109-133; 
113-124. 

Misc.  19-264;  23-8;  34-347;  43- 
20:  64-642. 

N.  Y.  Supp.  51-661;  54-528;  87- 
402;    91-876;   95-1027;    lo7- 

920:   118-1003. 
Abb.   N.  C.  31-86. 
How.  60-288. 
3233. 

N.   Y.  72-482. 

APP.      Dlv.     34-147;     101-130; 

109-i,^3. 
Misc.   34-349:   43-20;   64-642. 
N.    Y.     Supp.    87-402;    91-876; 

95-1027:   118-1003;   141-1016. 
St.  Rep'r.  3-707. 
3234. 

N.  'y.    63-20:    115-170:    135-20a 
Hun.  30-224:  36-44:  37-237:  41- 

249:     42-160:    61-354:     64-513; 

85-320:  88-131. 
App.   Dlv.   7-3><6:  33-202:  87-12: 

99-242.    245;    137-218;    1^8- 

S23 
MiRc."32-543 ;  64-578;  72-110. 


N.  Y.  Snnp.  44-374;  BO-675:  O- 

336;     67-15;     83-104.'» :     ••- 

1037;       104-952;       121-1030; 

13O-1093;    133-746. 
Civ.  Proc.   15-451- 
N.  Y.  Super.  69-06. 
N.   ¥.  Ann.  Gas.  e-lSO. 
3235. 

N.  Y.  75-417. 

Hun.  28-12;  41-242. 

App.  Dlv.  86-570;  1-10-488. 

Misc.  22-369;  24-206. 

N.  Y.  Snpp.  50-305:  S3-423;  5&- 

761 ;  97-411. 
Civ.  Proc.  15-384. 
3236. 

N.  Y.  68-221;  74-448. 

App.    Dlv.    11-602:   39-118:   «•- 

565;  128-462;  167-598. 
Misc.  8-244  ;  25-345  ;  71-581. 
N.     Y.     Supp.     51-4S6;     5*-r.l; 

112-834;    127-676:    130-fco5; 

137-536;  142-211;   162-737. 
Civ.  Proc.  7-58. 
3237. 

Misc.  54-576;  90-580. 
N.  Y.  Supp.  104-»0;i. 
3238 

N.     Y.     49-660:     68-103:     67-4«. 

84-469:  92-3:.9;   120-658:  ICS- 

583. 
App.     Dlv.    2.'$-13:    54-444;    »- 

244;   131-570;   139-768. 
Misc.  46-414;  61-612. 
N.  Y.   Supp.  48-1001;   116-1T2L 
St.  Rep'r.  40-560. 
N.   Y.  Super.  49-490. 
N.  Y.  Ann.  Cas.  5-50;  6-147;  !•• 

336.  " 
Week.   Dig.  21-405. 
Suhd.   1. 
Hun.      25-279;     80-247;     48-lS. 

61-606. 
App.   l>lv.   32-240;  88-685. 
Mlac.    6-367. 
St.  Rep'r.  41-400; 
Civ.   Proc.  13-442. 
Snbd«  2. 

App.  Dlv.  161-144. 
8289. 

N..Y.  101-652. 

Hun,     11-232:     26-519:     46-441; 

WJ-578:  fM>-254. 

App.     Dlv.     er-.-ns:     i3i.-:»: 

132-593;     137-460;     lS9-7'5>; 

160-831. 
Misc.  46-414;  61-612.         ^    ^ 
N.    Y.    Snpp.    7.1-SMll:    lie-in: 

122-784;    146-1085. 
St.    Rep'r.    32-426;    88-578;  ■•• 

855 
Abb.  N.  C.  20-56. 
Svbd.   1. 
Hun,   59-586. 
St.  Rep'r.  81-546. 
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Svbd.  2. 

N.  Y.  105-158. 
App.   DlT.  61-298. 
Misc.  8«-ie6. 

N.  Y.   Supp.  70-359;  79-1061. 
Civ.  Proc.   18-250. 
How.  N.  S.  1-281. 
3240. 

N.    Y.    58-358;    69-862:    74-448; 

76-64;  78-541;  86-396;  88-626; 

OS-336:       111-577;       126-589; 

148-107;  208-S1. 
Hun,    26-459,    592;    34-259:    36- 

450,  629;  40-67;  47-44;  64-94; 

66-280,    578,   579;  80-247;   83- 

412;  88-177. 
App.  Dlv.  17-63;  20-272:  27-369; 

82-48;  86-888;  42-250;  67-817; 

84-25  ;  86-565  ;  94-145  ;  103- 

531,     533;     117-304;     130-355; 

132-593;    139-768;    148-962; 

146-50;    152-637.    789.    792; 

153-503;    158-118;    162-160; 

164-558. 

Misc.  9-509;  10-651:  18-661:  82- 
535  ;  89-441  ;  47-624  ;  49-607  ; 

55-474;  62-324,  327;  66-217; 
67-518;  70-80;  71-508;  74- 
125,  561 ;  88-187  ;  96-44. 

N.  Y.  Supp.  29-1030;  30-844:  31- 
745;  34-991;  46-1070:  50-357: 
55-346:  67-329;  73-961;  79- 
662;  80-203;  83-1020;  87-1014; 
•93-262:  96-1009;  99-1058; 
113-890;  114-571;  122-1116; 
123-258;  128-29.  757;  129- 
450;  131-221;  132-152;  137- 
485.  825;  138-276;  142-801; 
144-217.  782;  147-195;  160- 
9;  161-401. 

St.  Rep'r.  14-168. 

N.  Y.  Aim.  Cas.  6-149. 

8241. 

M15K:.  55-474. 
Hun.  71-113:  76-113. 
App.  Div.  869-112. 
N.   Y.   Supp.  154-836. 
8243. 

N.  Y.  74-310:  112-117. 
Hun,  76-113:  81-138. 
N.  Y.  Supp.  20-832  ;  80-736. 
3244. 

Hun,  68-538. 
3246. 

N.  Y.  74-603;  166-54;  106-667. 
Hun.    25-301:    31-426.    544;    32- 

526;  40-158;  41-87;  42-173;  45- 

305. 
App.   Dlv.    12-596;   28-27;    189- 

883;    164-735. 
Misc.  26-423. 
N.  Y.   Sunp.  44-112:  60-902:  54- 

915;    57-162;    115-167;    124- 

562;   150-112. 
N.  Y.  Ann.  Caa.  4-183,  n. ;  5-306.  I 
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N.    Y.   70-81;   106-158;   168-578. 
Hun,  32-481;  37-310;  40-74.  463: 

48-181;  64-94;  70-479;  73-428: 

88-130. 
App.  Div.  12-81;  39-250:44-141, 

521;  49-41;  64-l»;  88-143;  93- 

436;     95-210;     126-12;     160- 

476;   161-283. 

Misc.     18-487;     19-555;     27-318: 

28-489. 
N.    Y.    Supp.   4-891:   34-625:   57- 

131;   62-861:   4W-257;  87-801; 

110-179;      145-679;     146-809; 

147-195;    161-582. 
St.    Rep'r.    56-482. 
How.  62-113. 
N.  Y.  Super.  50-893. 
N.  Y.  Ann.  Cas.  8-136;  10-836. 
8247. 

N.  Y.  75-421;  95-639;  139-482. 
Hun,  28-417;  56-387;  58-169,  440; 

86-56. 
App.  Dlv.  14-467;  77-80:87-4; 

109-601;     116-520;     122-116; 

126-445;     132-280;     153-194; 

160-676:    161-680:   175-397. 
Misc.    12-68;   19-598;   92-451. 
N.    Y.    Snpp.   38-87;   79-29;   83- 

1057;  Wf-'SHl;  101-719;   106- 

700;    110-619;    117-45;    146- 

94.  021;   166-162;   163-901. 
How.   N.   S.  2-1. 
N.   Y.   Super.  53-178. 
N.  Y.  Ann.  Cas.  1-282.  285  ;  6-50. 
3248. 

N.   Y.  85-524. 

Hun.   78-598;  82-87:  86-52. 

Misc.  29-563 ;  73-655. 

N.  Y.  Supp.  30-344;  61-953; 
131-300. 

Abb.  N.  C.  15-452. 
3249. 

Misc.  36-865  ;  69-69  ;   100-177. 

N.     Y.      Supp.     73-61;      74-927; 
124-916. 
3260. 

Hun.  26-592;  34-60G;  64-95:  00- 
280. 

Misc.  26-424. 
3261. 

N.  Y.  116-416:  176-218. 

Hun.  30-247;  33-331;  61-607:  65- 
542;  72-394;  73-303:  88-52. 

App.  Dlv.  11-602:  4S-2.50:  43- 
426;  58-272;  68-85,  350;  87- 
545;  113-124;  114-104;  123- 
656;  126-552;  128-462;  131- 
570;  132-593;  146-674;  161- 
450;   167-598;   176-808. 

Misc.  16-78;  16-3.32:  29-161:  30- 
365:  3.1-353:  46-410;  47-524; 
68-362  ;  64-294  ;  67-576  ;  73- 
.'kS3:  74-126;  86-473;  91-430; 
98-572. 

N.  Y.  Swpp.  24-803:  31-731:  36- 
790;    60-174;    61-1123:    62-452; 


r 


N0T1I6. 


^ 


"K 


08-444.    1101;    84-830;    88*990; 

©«-5J»0;      IWJ-IKH;      107-089; 

110-KSJ4:      Hl-24:i;      HSI-834; 

11«-013;     118-577;    131-221  I 

1»:1-.m7;    135-021;    13T-r>.'i6 ; 

148-928;  lSli-751:   164-886. 
St.  Kep'r.  44-280. 
Civ.  Proc.  13-829:  16-389. 
How.  N.  S.  3-388. 
Law  Ball.  4-41;  6-60. 
N.  Y.   Ann.   Cas.  2-102;  8-416. 

Siibd.  1. 

App.   Dlv.  111-614;  1326-813. 

N.  Y.   Supp.   108-928. 

Abb.  N.  C.  21-181. 

How.  N.  S.  2-289. 
Snbd.  2. 

N.   Y.   135-272. 
8nbd.  3. 

N.  Y.  139-209. 

Hun.  24-367;  2«-594:  27-533:  28- 
18:  82-554;  46-352;  n»-558;  88- 
53 

J>!    Dlv.    6-37:    7-141:    63-443; 
7-99:  «8-r>2S;  80-r»«>:  04-147, 

613;    137-4r»0;    166-56. 
Mlwc.    7-r.42:    S-244;    11-837:   12- 

887:  15-79;  16-515:  21-497;  24- 

091:    2G-;i7K:    2M-144;    40-185. 

66-572;  70-538;  dO-5ftO. 
N.   Y.   Siipp.   2«-fil,  544:  32-236: 

33-5S1;     48-171;     63-778;    66- 

208;    58-110^^;   65-112:^;   68-28; 

81-cni:       lO»-067:       122-396. 

784;    127-676;    141-117;    142- 

211 ;  161-901 ;  162-9.')y  :  166- 

81. 
St.    RepT.    28-586:    28-835;    36- 

917;  48-3«3;  50-200. 
Clr.     Proc.     6-324;    8-400;    8-45. 

179:    15-330,   451. 
Abb.    N.    C.    18-854;   22-464;  26- 

43:   31-479. 
How.   N.   S.   1-281;  3-170. 
Dnly,  13-315. 
Dom.  3-321. 
N.   Y.   Ann.   Cns.   6-44;   10^791 

8iib«1.  4. 

Hun.  11-5n0:  24-307:  20-300;  31- 

432;  47-45(1. 
App.    Dlv.    20-118;    68-528:    81- 

147;   131-570;   137-461. 
Misc.  O-.-.09:   ll-a'?^:   15-79:   16- 

515:    25-345;    26-879;    63-66; 

70-538. 
N.  Y.   Supi..   13-837:  61-486:  65- 

721;   5<;-2ns:   73-s»>8:    116-172, 

.5Sr,  :  1313-784;  127-070;  167- 

52S. 
St,    Kep'r.   31-757. 
Civ.   I»rM(j.    lM-249. 
Abb.    N.   r.    lH-459. 
How.   66-144. 
N.   Y.   Ann.  Caa.   10-380. 
SuImI.  6. 

N.  Y.  124-024:  12H-595;  138-538; 

160-539;    165-2^8.    654. 


lM-881. 
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Hun,  86-54. 

App.   Div.  23-1B5: 

Mine.   26-50. 

N.    Y.    Supp.   3-764:  »©-400: 
168:  14li-106|r. 

Civ.   Proc.  4*922;  S-214:  14-128. 
3262. 

N.   Y.   167-610. 

App.  Dlv.  40-83;  SS-.W);  132- 
36:  161-450;  100-37;  161- 
623.  674;  106-25;  100.4.S2; 
176-^808. 

Misc.  34-100;  00-571 ;  02-528; 
Tl-154.  509! 

X.  T.  Supp.  68-189.  HOT:  68- 
460;  103-439:  114-511;  117- 
385;  122-1074;  13S-931:  144- 
1078;  llM-80e.  103S:  101-7S4: 
16».117. 

Civ.  Proc.  8-2201 

Abb.  N.  C.  16-240. 

How.  N.  8.  »«&12;  Ol-ML 

Week.    Dig.    16-451. 

Law  Bull.  4-37. 
3263 

N.  'y.    84-355:    37-380;    88.«97 
126-593;      133-239:      saS-255 
162-616;     178-407;     160-414 
187- 110  ;     203-252  ;     206-69 
213-103. 

Him.  4-616:  30-34;  8ft-154;  38- 
560;  64-348:  07-175:  68-351; 
61-161;  06-541;  Ofl^l26;  88- 
828;  02-55. 

App.  Div.  7-352;  10-312.  519:  IT- 
266:  34-44;  40-33;  61-1T&  596; 
ft4-324,  445;  67-417;  58-347: 
62-476;  04-554:  70^281;  76- 
ail;  7T-48;  86-40:  84-125:  05- 
481;  80-462;  104-45-  10«- 
237:  111-836;  113-51,  ?04.  411; 
114-173,  626;  118-462:  124- 
505;  126-88.  225;  126-92.1: 
132-84;  180-288;  107-456; 
138-119;  141-762;  14ai-02a: 
144-508.  683.  960;  14T-267. 
800;  14B-105.  431;  161-450: 
165-310;  |6»-890:  16^1  H: 
161-023;  100-160;  103-510; 
165-25:  166^482;  168-24S; 
171-074;  178-426. 

Misc.  10-103;  12-345:  14-425; 
18-2S8:  22-279:  2«-428:  30- 
530;  33-353.  451,  571:  84-89; 
30-442:  56-18.*%;  6»-5Tl:  62- 
325;  64-296;  71-153,  509;  83- 
5T3;  101-19. 

N.  Y.  Supp.  31-149;  33-6K>:  36- 
434,  729;  44-2G(X  431:  4S-€r)8: 
48-163:  57-162:  63-853;  «•• 
613;  07-931;  68-252,  437»  44& 
not:  68-460;  T2-337;  70-248; 
78-477;  80-203:  82-614:  »1- 
269:  84-421:  80-888;  88-692: 
1 06-229;  108-669:  113-8P7: 
116-640.  642;  118-268.  .W: 
121-197.  874;  128-724;  182- 
92;      188-213.      1047,      1101; 
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13S-921;   146-1033;   14T-195 ; 

153-3:        1«1-7H4;        102-117; 

164-433 :  165-1M4. 
Bt.  Rep'r.  23-78.  69B;  38-814:  3T- 

603;  30-697:  43-134:  48-868. 
Civ.  Proc.  4-309;  ^-214.  2r.2;  1«- 

292;  14-340;  15-86;  19-78.  203. 

422;  ai-204. 
Abb.   N.  C.   13-203:   14-496:  IT- 

90:   20-404:  21-359:  28-120. 
How.  N.  S.  1-2. 
Daly,   13-315.  ^^      ^    ^^ 

N.  Y.  Ann.  Cas.  4-164;  8-864. 

Snbd.  1. 

N.  Y.  68-621;  T2-602. 
Hun.  31-366:  69-352. 
App.  Dlv.  42-166. 
Misp.  26-678. 
N.  Y.  Supp.  41-211. 
St.    Rep'r.    82-880;   36-542.    1008. 
Civ.  Proc.  lfc-175. 
How.  N.  S.  3-828. 
Svbd.  2. 

N.    Y.    46-499;    49-510:    61-366: 

61-564;  68-72;  T2-174:  88-89; 

00-30.  6T2;  92-401:  05-666;  99- 

278;    106-617:     108-241:    128- 

131,    251;    140-403;   164-407; 

203-255;  219-305. 
Hnn.  10-298;  SO-466:  31-403:  8&- 

153;   36-3^2;    42.1»0,    604;   52- 

98:  68-34;  68-278,  298;  70-376; 

86-473. 
App.    Dlv.    8-19;    4-445;    32-474; 

33-570;  39-122;  40-608:  42-166; 

45-172:     53-445;     64-824,     575; 

66-128:^86.40;   96-476;    139- 

119;  lTt-565. 
Misc.     10-108;     12-347:     19-411; 

22-281. 
N.  Y.  Sopp.  16-768;  58-812.  1083; 

69-163;   65-1123;   66-1009:   70- 

1072;    80-390;    88-887;    03- 

1090;    123-832;    129-686,    780. 
St.    Rep'r.    11-122;    32-113:    88- 

349;  a9-408:  89-10:  44-215:  46- 

641;   48-806;   1j44.1049;    146- 

324. 
Civ.   Proc.  6-28. 
Abb.  N.  C.  28-277. 
8264. 
N.  Y.  203-253;  908-69. 
Hnn.  66-12t. 
App.  Dlv.  33-512;  53-454;  137- 

457;  144-683;   151-450;   166- 

483;   168-245. 
Misc.  10-652:  14-420:  64-200. 
N.    Y.    Supp.    66-131;    118-347; 

128-724;    129-6S6;    133-213; 

136-021;    153-3. 
N.  Y.  Ann.  Caa.  7-80. 

8866. 

Hnn.    87-272;   64-14:   66-290. 
N.  Y.  Snpp.  149-523. 


3266. 

N.   Y.   125-106. 

Hun.  76-510.  511:  86-63.  5T1. 

App.  Dlv.  8-310:  65-150:  67-100; 

158-86:     86-665;     94-147;     97- 

630:    114-106;    128-471:    131- 

284;   100-818;   161-674;  168- 

152 
Misc.*  1-422:  26-380:  84-848:  86- 

115;  68-362;  73^585. 
N.   Y.  Supp.  28-063:  a8-ri82.  907: 

66-208:     68-144.     460:     79-662: 

83-1020;    115-744;    122-1074; 

133-557:    144-957;    146-896. 
Civ.  Proc.  15-333:  19-20.  166.  326. 
Abb.  N.  C.  29-145. 
N.  Y.  Ann.  Cas.  9-415. 
3257. 
Hun.  73-808. 
Misc.  9-509. 
N.   Y.    Supp.  38-168.    188;  109- 

494. 
Civ.   Proc.  15-888. 
N.  Y.  Ann.  Ca«.  S-IOS. 
8258. 
Hun,    86-119. 
App.    Dlv.    186-756. 
N.   Y.    Supp.  33-188;   148-399. 
N.  Y.  Ann.  Cas.  2-98. 
subd.  1. 
Hun.  25-184:  80-396;  88-129;  78- 

808:  80-52.  120. 
App.   Dlv.  42-250. 
Misc.  9-509. 

N.  Y.  Supp.  2-253;  69-10. 
Civ.    Proc.    16-388. 
Abb.   N.   C.   17-94. 
Svbd.   8. 
Misc.    06-576. 


8259. 

N.  T. 
3960. 

N.  Y. 
Misc. 
N.   T. 


Ann.  Cas.  S-lOJt 


119- 


76-875. 
64-601. 
_     Super.  46-618. 

N.  Y.  Ann.  Caa.  2-102. 
8261. 

Hun,  86-56. 

App.  Dlv.  186-202. 

Misc.   88-863. 
3262. 

Hun,  22-24:  37-872. 

App.    Dlv.    3-20;    99-243; 
335:    134-.'>53. 

Misc.  48-373;  63-5.S0. 

N.    Y.    Supp.    117-385;   119-670; 
132-503. 

Civ.  Proc.  8-220. 

How.  07-437. 

Abb.  N.  C.  29-461. 
3263. 

N.    Y.   67-40. 

App.   Dlv.   13-606. 

Mlac.   10-264. 
3264. 

N.   Y.   136-211. 

Hun.  63-117. 
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App.  Div.  13-606 ;  27-369 ;  103- 
419 

Misc.  '  10-351 ;  43-373 ;  S4-548, 
575. 

N.  Y.'  Supp.  SO-357;  87-521;  02- 
1088;   104-849,  952. 

Abb.   N.   C.  20-461. 
8205. 

Hun.  10-453. 

App.   Div.   01-411;   180-386. 

Misc.   lO-Sol  ;  R4-577,  592. 

/        N.    Y.     Supp.    8<l-915:    87-622; 

104-952.   956;  124-17. 

St.   Rep'r.  4-144. 

Civ.   Proc.  14-399. 

Abb.  N.  C.  17-92. 
8266. 

Misc.  43-373  ;  64-576. 

JN.  Y.  Supp.  5«-132;  87-522; 
104-952. 

Civ.  Proc.  10-420. 
3267. 

Misc.  27-47;  72-134. 

N.  Y.   Supp.   110-194;  120-445. 

App.    Div.    134-44G. 
8268. 

N.  Y.   177-266;  102-286. 

Hun.  46-581. 

App.  Div.  42-428;  46-297;  40- 
33:  57-213.  408:  64-483:  67- 
337;  70-2;  74-456;  76-447;  78- 
4.38;  88-299:  OO-.'^.'i ;  08-284 
116-930;  117-130;  136-9 
141.-8»5;  146-624;  154-387. 
157-592;  160-18,  513;  162- 
641;    173-.535:    176-185. 

Misc.  22-554:  28-488;  30-416;  30- 
638;  42-150;  46-406.  420;  40- 
339;  52-a32:  54-51;  63-524; 
06-189;  74-518;  100-177. 

N.  Y.  Supp.  33-417:  50-629;  OO- 
767;  O1-.S08;  02-417:  O3-40X; 
68-265:  72-284:  73-493;  74- 
1051;  77-515:  78-810;  70-1083: 
80-82;  00-603.  739;  02-574; 
101-1105;  102-929;  104-608: 
117-884;  120-121;  121-216; 
125-935 ;  131-398 ;  134-59 ; 
130-357:  145-127,  660;  147- 
575;    15O-1025:   162-408. 

St.   Rcp'r.  27-52. 

Civ.  Proc.  14-114.  387:  13-288. 
245;  10-369;  18-325;  10-76:  24- 
247. 

N.   Y.   Super.  46-258:  53-530. 

How.  60-1.37:  63-377. 

Daly.    10-392. 

Week.   Dig.   18-595. 

N.  Y.  Ann.  Cas.  5-281;  0-379.  889. 
Bnbd.  1. 

N.  Y.  112-311. 

Hun,   40-64:   50-271. 

App.  Div.  25-338 ;  44-140 :  104- 
22;  127-366. 

Misc.  10-278:  27-318:  28-489: 
20-589;    00-69 ;    80-153. 

N.    Y.    Supp.    4-74;    58-140;    61- 


1015  ;  08-356 ;  1S4-016 ;  ^«1- 
649. 

St.   RepT.  42-11. 

Civ.   Proc.  6-157,  375:  8-139:  S- 
456;   14-282:  15-U6. 

Abb.  N.  C.  10-394. 

N.   Y.   Super.  60-429:  51-120. 

How.  N.  S.  1-39;  8-334. 

Dem.  4-499. 
Snbd.  2. 

N.   Y.  112-311. 

App.    Div.   08-284. 

Misc.  20-588. 

N.   Y.   Supp.  61-247. 

Abb.  N.  C.  20-291. 
Subd.  4. 

App.   Div.  44-140;  70-2:  78-156: 

Misc.     22-305;     20-237;     42-150: 

1O1-590. 
N.  Y.  Supp.  40-lia'>:  60-332:  7«. 

669;  116-10;  168-461. 
How.   N.  S.  1-146. 
Snbd.  5. 

Hun.  20-658. 

App.    Div.  08-288. 

Misc.     12-459;    23-330;    87-188: 

80-688. 
N.  Y.  Supp.  34-256:  61-210;  S7- 

220. 
St.  Rep'r.  30-184;  44-384. 
Civ.  Proc.  7-321:  18-197. 
Abb.   N.  C.   13-182. 
N.  Y.  Super.  40-96. 
Week.  Dig.  17-206. 
3260. 

N.  Y.  177-266. 
Hun.  46-581. 

App.    Div.   42-428;   141-835. 
Misc.    74-526;    87-194. 
N.  Y.   Supp.   121-215. 
Civ.   Proc.  15-243. 
N.  Y.  Ann.  Cas.  6-281. 
Subd.  1. 
App.  Div.  25-197.  888. 
Misc.   20-580. 
St.   Rep'r.  17-860. 
Civ.  Proc.  6-157;  8-456. 
N.  Y.  Super.  .50-429. 
Dem.  4-499. 
Snbd.  2. 

App.   Div.   118-648. 
3270. 

N.  Y.  177-266. 
N.   Y.   Supp.   30-546. 
Civ.  Proc.  15-287. 
N.  Y.  Ann.  Cas.  5-281. 
8271. 

N.    Y.    02-353;    177-266;    192- 

286. 
Hun.  27-270:  20-193:  48-354;  46- 

580;  73-428:  77-546. 
App.    Div.    42-428:    44-141;    67- 

10.5.    212:    «7-,337:    74-4.'>6:    77- 

520;     78-438;     88-139:     116- 

930;    117-129,    564:    110-841; 

124-686;     186-9.     447;     141- 
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837;    144-412:    146-623;   160- 
18,  512:   173-536. 
Bllsc.     5-572:    6-265:    H-89:     14- 
79;  22-554;  23-381:  27-318:  28- 
489;30-417;    42-150  ;  4U-339  ; 

S2-632;  69-69. 
N.  Y.  Hupp.  47-714:  49-111:  58- 
140;  5B-629;  60-767.  701:  61- 
1015:  68-165,  2G6,  316;  73-493. 
TT-515:  78-918;  79-1083:  84- 
331;  ^-1011:  99-302;  101- 
1105:  li)2-27«.  JI29;  104-896: 
120-882;  124-916;  125-935; 
X22O-240;  131-398;  134.r»9: 
145-127:   169-1025. 

Civ.    Proc.    14-172:    15-114.    237; 
lO— 88 

How.  N.  S.  1-146;  2-26. 

How.   60-301. 

Abb.  N.  C.  31-484. 

N.    y.   Super.  50-393:  59-130. 

N.  Y.  Ann.  Caa.  5-281:  9-377. 


N.  Y.  112-810;  177-286. 
Hun,    29-657:    73-426:   78-437. 
App.  Div.  46-297  ;  88-299  ;  lOsf-. 
148;  128-908;  146-624;  149- 
746:   175-.>0S. 
Misc.  9-691;   14-79;  22-554;  49- 

339:    «9-1.54:    90-65S. 
N.   Y.  Supp.  29-220:  44-2.')5:  KO- 
130;    61-308:    62-417;     134- 
204:   ieo-74:    161-1078.   1104. 
St.  Rpp'r.  70-380. 
Civ.   Proc.   14-15:  15-114.  241. 
N.  Y.  Super.  57-154. 
N.  Y.  Ann.  Cas.  5-281. 
8278. 

N.  Y.  177-268.  ^^^ 
App.  Dlv.   149-746. 
N.   Y.    Supp.   184-204. 
Misc.  9-091:  17-93. 
Civ.  Proc.  19-76:  23-239. 
N.  Y.  Ann-  Cas.  5-281. 
8274. 

N.  Y.  177-288. 
Misc.   46-406. 
N.  Y.  Supp.  86-82.  ^^ 
N.  Y.  Ann.  Cas.  5-281. 
8275. 

N.  Y.  177-288. 

App.   Div,   180-211,  909. 

N.  Y.  Ann.  Cas.  5-281. 

8276. 

N.    Y.    112-310;    177-266;    192- 

286. 
Hun,  63-47. 
App.  Dlv.  81-24;  88-298;  100- 

149:    124-254,    584. 
Misc.  9-691. 

N.  Y.  Supp.  52-351  :  86-25 ;  95- 
:   108-721  ;   109-140. 
Super.  67-154. 
Ann.  Cas.  5-281;  9-390. 


670 

K  Y. 
N.  Y. 
8277. 
N.  Y. 
App. 


107-508; 


46-483. 


177-266. 

Dlv.     109-149; 


122-667: 


124-255,  585;  180-489;  144- 

573 
Mi8C.' 98-479. 
N.    Y.    Supp.    95-670; 

109-140;   129-782. 
Civ.   Proc.   14-172. 
N.  Y.  Ann.  Cas.  5-281. 
3278. 

N.   Y.    177-266;  192-268. 
App.  Div.  88-299. 
Misc.  9-691:  26-461. 
Civ.   Proc.   14-15,   l44. 
N.  Y.  Super.  53-444. 
.\.  Y.  Ann.  Cas.  5-281. 
3279. 

N.  Y.  177-266:  192-268. 
App.   Div.  48-88;  «8-28e. 
N.    Y.   Supp.    29-220:    47-481 
How.  59-432. 
N.  Y.  Ann.  Cas.  5-281. 
3280. 
N.  Y.  207-28. 
App.   Dlv.   152-628. 
Misc.   65-230. 
3281. 

N.    Y.    200-67. 
N.  Y.  Supp.  137-976. 
3282. 

N.  Y.  Supp.  137-975. 
3287. 

N.   Y.   72-437. 
Hun,    26-356:   31-609; 
App.  Dlv.  66-7. 
N.  Y.  Supp.  48-313;  72-868. 
St.    RepT.   12-164. 
N.  Y.   Super.  54-451. 
N.  Y.  Ann.  Cas.  5-131. 
3288. 
App. 
N.   Y 
3287 

App.    Dlv.   134-554. 
8296. 

N.    Y.   87-184:   135-470.  _       _^ 
App.    Dlv.    33-367:    47-272;    94- 

435;     98-286;     103-419:     132- 

362.    50O;    145-674;    160-818 ; 

166-751. 
Misc.  9-101;  23-561;  24-368;  86- 

341;    69-76;   70-638. 
N    Y.  Supp.  52-792:  68-694;  56- 

132;     7^-552:     84-240;     88-58; 

90-710:     116-723.    827;     127- 

905;    152-382.    908. 
Abb.  N.  C.  28-134;  29-145. 
N.  Y.  Ann.  Cas.  4-48,  n. 
3297. 
N.  Y. 
Ilun, 
App. 

931. 
Misc.  14-229:  22-637:  26-96:  40- 

392  ;  62-11 ;  87-225  :  100-191 ; 

102-573. 
N.   Y.  Snpp.  »1-141:  B4-693:  69- 

366,  793;  82-379;  89-698;  102. 


Div.  126-554. 
Supp.   110-894. 


102-298. 
69-319. 
Dlv.  97-119;  165-25:  172- 
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296 ;  14l»-6i6 ;  10S-375. 

Civ.  Proc.  28-287. 

How.  61-108. 
3988. 
Subd.   2. 

Misc.  57-211. 

N.  Y.  Supp.  lOT-727. 
3290 

N.  *Y.   Supp.   117-440. 
3301. 

N.   Y.  207-29;  21T-408. 

A  pp.  rnv.   1112-028. 

Hun.  73-379. 

Misc.  32-535;  00-270;  67-676; 
74-474. 

N.   Y.    Sopp.    1S2-S70;    137*406. 

N.  Y.  Super.  47-624. 

We6k.  Dig.  18*101. 
33'J4. 

N.  Y.  217-493 

App.  Dlv.   12-141.   144;  152-623. 

N.   Y.  Supp.  137-496. 
8306a.  ^^ 

N.    Y.   Supp.   189-329. 
3307. 

Hun,   60-124, 

App.   Dlv.   184-34  ;  169-609. 

Misc.  25-96;  40-3118:  43-435;  40- 
396  ;  95-84  ;  10O-251,  255. 

N.  Y.  Supp.  58-722;  81-82;  89- 
17&  51«;  90-398;  149-516; 
160-187. 

How.   60-76;   64-108;   67-110. 

lUdf.  4-820. 
Snbd.  1. 

App.  Div.  41-387. 
Snbd.  2. 

N.   Y.  68-5851  74-58. 

Hun.  9-206:  37-230:  31-611;  84- 
469;  30-47. 

App.  Div.  48-618;  ao-87& 

Misc.  19-52;  100-254. 

N.  Y.  Supp.  58-722:  62-016. 

Abb.  N.  C.  10-385. 

Ho  IV.  06-34. 

N.  Y.  Ann.  Cftg.  1-406.* 

Weelc.  Dig.  20-122. 
Snbd.  4. 

App.  Div.  57-0^. 

N.  Y.  Hupp.  68-28. 
Sabd,  6. 

App.  Div.  97-110. 

N.   Y.   Supp.  49-1062. 
Snbd.  T. 

N.  Y.  66-270:  58-106;  87-266; 
88-429:  90-521:  95-461;  108- 
299;   123-519. 

Anp.    OIv    43-88. 

MW.  22-688;  52-12:   lOO-19'i. 

N.  Y.  Supp.  49-1062;"^  50-866; 
102-206. 

Civ.    Pror.    4-268:    5-200;    10-3; 
13-204;   30-184. 
Snbd.  9. 

Hun.  26-861;  82-682;  46-48a 


f  nk4.  11. 

N.   Y.   102-296. 

App.   Dlv.  48-88;  OT-U9. 

N.   Y.   Supp.   48-1062: 

Civ.  Proc.  SO-184. 
Snbd.  21. 

App.  DiT.  45-62. 

N.   Y.   Supp.   54-694;  60-1122. 

Civ.   Proc.   1-407. 

How.   61-108. 
Snbd.  22. 

Misc.    100-372. 
Snbd.  88. 

Misc.   101-866. 

N.  Y.  Supp.  167-6W5. 
8308. 

Misc.  25-06;  40-807. 
8309. 

Misc.  83-364. 
8311. 

App.    Div.    124-251. 
Misc.    20-288:    62-638;   71^-416. 
N.  Y.    Supp.    116-7;   120-500. 
Daly.  O-m. 
8312. 

•App.  Div.  145-12. 
8318. 

Hun,  61-34. 

App.   Dlv.  57-100;    127-400. 
N.  Y.   Supp.  68-28;   111-568. 
8314, 

Hud,  61-84. 
8316. 

Hun.  61-84. 
8317. 

Misc.   32-830;  62-305. 
N.    Y.    Supp.    66-679;    1O7-620; 
114-763. 
8318. 
Hun,  86-572. 

App.   Div.   184-146:   139-696. 
Alisc.    10-281,    370;    6:i.531; 

570;  1OO-407. 
N.     Y.     Supp.     33-907:     117-374. 
110-194;    121-1121;    124-364; 
148-624. 
8810. 

N.  Y.  85-606. 
8820. 

N.  Y.  101-478;  188-301;  100-lu7. 
Hun,  40-806. 

App.  Div.  81-88,  46;  59-46:  78- 
450;  103-522;  1O4-140;  111- 
900:  114-567;  124-7US:  138- 
802;  138-486;  157-548;  167- 
861. 
Mlic.  60-50:  67-28:  82-663;  88- 

650:  92-657:  07-215. 
N.    Y.    Sunn.    52-877:  60-83:  88- 
863 ;  Oa-327  ;  0«-ir» ;  100-217 
112-763:      117-5.17;       188-71 
142-862;    144-217,    338.    270 
148-051;    158-^50,    1100:    t 
856. 
3321 . 
'  *App.  Dlv.  iaO-168. 
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N.  J.  Ann.  Cw.  7-132. 
3323. 
Sal»«l«  1. 

Civ.    Proc.  8-327. 

Misc.   16-432. 

Civ.    Proc.   8-325. 
3320. 

Misc.  9fl-657. 
332S. 

Hun.  00-133. 

App.   Div.*a«-275;  44-17. 

Misc.   16-433. 

N.   Y.  Supp.  35-624;  59-980;  B»- 
1018. 

Civ.   Proc.  9-187. 

Abb.  N.  C.  10-468. 

N.  Y.  Ann.  Cas.  7-138. 
3320 

App.   Div.  82-275;  44-17. 

:;.    Y.  Ann.  Cas.  7-134. 
3330. 

App.  Div.  87-30;   146-13. 
8831. 

N.  Y.  0a«53}. 

Hun,   17-520. 

App.  Dir.  114*666. 

Week.   Dig.  18-58. 
3832. 

App.  Div.  162-628. 
MiHc.  :;:s-334. 
N.  Y.  Supp.  137-496. 
8333. 

N.  Y.  OS-336;  155-404;  172-146 

177-310  ;    181-391 :  822-9. 
Hun.     «l-:i66;     64-92;     70-107 

76-74;   88-»424:   85-590. 
App.    niv.     2-412;    22-178,     287, 

82-Y;    48-611;    55-249;    6t- 

317  ;   iOi>-197  :   114-704  ;   117- 

304;      ll»-508;      126-74.     78; 

125>-4.-,5;     137-332;     138-286; 

l<>v-uoO:  171-8. 
Misc.   lS-241;  25-280;   86-74S ; 

:   -: :  :    48-607  :    4»-607  -.    65- 

249;  r.1-374;  68.*524;  70-510; 

93--:^ :  98-301. 
N.    Y.    Supp.    4T-88S,    1028;    66- 

7351    81-452:    80-.^47;    105-8: 

116-405;    122-1063;    124-839; 

14;:-7-5l;  160-940;  16a-«7. 
St.    Rep'r.   14-168. 
ClT.   Proc.  19-420. 
N.  Y.  Add.  Cas.  2-53. 
8334. 
N.    y.    f*6-S2;    08-336;    166-404; 

16^-120;      177-310;      181-391; 

107-48;   222-9. 
Hun,     61-306;     64-92;     69-276; 

70-107 :    76-74:   83-424. 

ArT>  Div.  2-412;  20-272:  22- 
127,  178.  287;  83-7:  37-80:  39- 
92;      42-611;      65-249;      50-37; 


67-317;  04-145;  100-197;  114- 
704;  117-304;  126-74.  78;  131- 
96;  133-299;  136-301;  137- 
3.'{2;  138-286;  16O-580. 
Misc.  18-241;  22-41)0;  25-280: 
20-5S9;  36-745;  47-34.  524; 
48-607;  4O-C07;  56-249;  Oil 
374;  67-518;  68-624;  70-510: 
08-304. 

^•.JL  ^"PP-  •***-1070;  48-8S3. 
1023;  62-618;  55-7a'5:  60-179! 
80-347:  05-1000;  105-8;  115- 
496;  122-1063;  123-258;  124- 
^S39;    145-754;    160-940;    163- 

^  67;  167-778. 

Civ.   Proc.   lO-T,   420. 

Abb.  N.  C.  29-198. 
3335. 

136-206. 

Supp.   120-1044;    16O-040. 


N.   Y. 
N.    Y. 
3336. 

N.   Y. 


136-296. 
oJS-r^'  S^PP-   120-1044;  160-940. 

Misc.  54-27. 

N.   Y.  Supp.  180-1044:   16O-940. 
o38s, 

Hun.  81-364. 

N.  Y.  Supp.  160-940. 

N.  Y.  Ann.  Cas.  1-19. 

Law  Bull.  6-6. 

33d9i 

N.  Y.  160-113.  213. 

Hun,  61-463. 

App.    Div.    11-49;    36-74;    127- 

160;    134-470;    141-338;    171- 
7  i3 

Mlsc' 8-487;  16-624:  17-104;  '41- 

616;  67-648;  60-^73. 
N.    Y.     Supp.    34-891;     108-607; 

1 1 1-354  J     1 10-347 ;     125-1087 ; 

160-tMO. 
Civ.  Proc.  15-250. 
Abb.  N.  C.  31-434. 
3341. 

N.    Y.   02-584. 
3342. 

N.  Y.   125-200. 
Misc.  0-38;  49-417. 
N.  Y.  Supp.  00-767;  99-826. 
Abb.  N.  C.  31-320. 
8343. 

N.     Y.    107-68. 
Abp.    Div.    08-257;    134-34. 
Misc.    40-506:    43-249.    329:    44- 
452;  45-209;   46-152;   68-489; 
71-200. 

N.  T.  Supp.  58-58;  81-82;  88- 
1.^n:  06-156;  98-1101:  lOO- 
1024;  106-8,  846;  126-130; 
14.3-667.  A 

Sabd.  2.  • 

N.    Y.    83-174;    00-402:    148-695. 
Hun.     25-588;     30-629;     41-533; 

61-197. 
App.    Div.    10-27:    83-295:    40- 

407;     68-304;     60-191;     66-21; 
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NOTES. 


I 


ed-61;  120-307;  144-254;  100- 
373  •  1 T4-387. 
Misc.*    22-706:'   29-286;    35-315, 

332  ;  36-127  ;  47-34,  478. 
N,    Y.    Supp.    «M)-49;     128-1060; 

161-241. 
St.   Rep'r.  51-861. 
Civ.    Proc.    7-330;    10-170;    15- 

434. 
Abb.  N.  C.  28-181. 
How.  66-102;  67-371. 
How.  N.  S.  2-161. 
Dem.  2-397. 
N.  Y.  Cr.  Rep.  3-211. 
N.  Y.  Ann.  Cas.  2-33. 
Snbd.  8. 

N.   Y.  214-144. 
Hun,  57-66. 

App.  Dlv.  146-249;  170-380. 
Snbd.   4. 

N.   Y.  218-312. 
Snbd.  5. 

N.  Y.   114-581. 
App.  Dlv.  144-552. 
Misc.  6-51. 
Snbd.  6. 

N.  Y.  140-874. 
Sabd.  9. 
N.    Y.    112-559;    116-587;    169- 
535;    194-322;    201-218;   208- 
475. 


App.  Dlv.  1-404;  15-441;  41-534; 
55-368:     57-472:     63-61;     65- 


101- 
114- 


85- 


47- 


20:    85-195 ;     86-616, 

608;     104-2J);     118-835; 

97;   117-162;   167-137. 
Misc.   23-723;   30-689;   35-413; 

54-117:  96-262. 
N.  Y.  Supp.  71-348  ;  72-505  ;  92- 

29;   93-285;   99-669;   102-359; 

128-247 :    130-839 ;     145-897  ; 

152-930. 
St.    Rep'r.    29-319;    34-775; 

642;  48-151;  67-501. 
Abb.  N.  C.  24-304;  30-86. 
N.  Y.  Super.  52-301. 
Snbd.  lO. 

Hun,  25-396;  36-3;  42-332; 

238:  51-93;  61-573:  62-302. 
App.   Dlv.  5-583:  30-466:  60-77: 

62-185;        85-195;        03-409; 

104-564;    114-97;    115-607. 
Misc.     30-689:     33-758;     34-526, 

785;  74-226;  99-500. 
N.  Y.  Supp.  67-956:  69-682.  90H: 

70-936;    159-1000;    155-497; 

156-166:  164-370. 

St.  Rep'r.  42-195. 
Iv.    Proc.    9-251;    11-351:    14- 
240. 
S«bd.  11. 
N.  Y.  59-647. 
Hun.  67-204. 
Apo.  Dlv.  95-95;  101-290;  138- 

718 
Misc.  7-126. 


91-T4»: 


156-883. 


N.     Y.     Sopp.     88-507; 

123-762. 
St.  Rep'r.  51-520.  774. 
Snbd.  12. 

.   N.  Y.  90-521;   129-210. 
App.   Dlv.   80-378;    149-548. 
Misc.  24-512:  27-508,  518. 
N.  Y.  Supp.  53-834.   98i):  68-.^ff 

336;    87-131;    118-809; 

1066. 
Civ.  Proc.  29-18a 
N.  Y.  Ann.  Cas.  6-1791 
Snbd.  13. 
Hun,  28-370. 
Misc.  89-467;  93-315. 
N.   Y.    Supp.   152-584; 
St.  Rep'r.  1-528. 
Sabd.  18. 
N.   Y.    101-440:   141-485. 
Hun,  29-365;  56-607;  62-309:  73- 

136. 
App.     Dlv.    20-167:    44-146;    54- 

359;  149-494;  174-261;  176- 

819,    825. 
Misc.  92-381. 
N.  Y.  Supp.  4-433:  160-287:  1«3- 

479 
St.   Rep'r.   17-384:  46-185.  875. 
Civ.   Proc.  11-68:  15-254. 
Abb.  N.  C.  28-429. 
How.  N.  S.  2-45. 
Snbd.  20. 
N.    Y.    86-358;   88-626:    112-.^168: 

154-607;    169-114;     186-49a 
Hun.  41-9;  42-164,  008:  44-200: 

70-107. 
App.     Dlv.    109-219,    637;    12S- 

764;  171-8. 
Misc.    12-120:   82-^90. 
N.  Y.  Supp.  95-684. 
St.    Rep'r.    18-799;    84-403:   53- 

641. 
Civ.  Proc.  11-870. 
Daly,  10-7L 
8344. 

MIs'c.  16-618. 
8345. 

N.  Y.  191-207. 

App.     Dlv.     111-584;     112-126; 

14O-620. 
MIso.    16-563:     17-571:     23-679; 

9H— 480 
N.  Y.  Supp.  98-496 ;  135-262. 
8347. 

Hun.   49-157;   54-613:    86-55. 
App.    Dlv.    16-618;    68-875; 

673;    131-173. 
Misc.   35-131:   45-342.  575;  54- 

617;  56-649;  72-378;  79-362, 

84-98;  88-551. 
N.  Y.  Supp.  74-189;  87-345;  90* 

332.    448:     1O7-806;     110-264. 

967. 
St.  Rep'r.  19-45. 
Clr.  Proc.   14-802;  15-484. 
Snbd.  1. 
Dem.  8-850. 
Ii42i 


NOTES. 


ft-vmlifl.  8. 

Hull.  45-322. 

Ml8C.  27-540;  Sl-676. 

N.  Y.  Supp.  101-89. 
OIv.    Proc.  6-452. 
I>eiii.  2-044;  3-859. 

N.   Y.  102-415. 
fiuD.  25-183;  31-5^5;  34-179;  45- 

322;  Hl-388;  86-55. 
App.      Div.      61-450;      117-852; 

139-741.     • 
MJ8C.  6-515:  7-321,  561;  9-72;  16- 

206;   26-299,   460;   34-406;   61- 

575;    58-197;    50-56;    62-491; 

€lt»-335;  78-145;   70-362;  88- 

551. 
N.   Y.  Supp.  30-884:  60-646;  70- 

679:  01-36;   101-39;   102-427; 

114-898;      115-64;      124-504; 

125-624;    127-227;    130-308 ; 

137-929;    139-894;    165-81. 
St.  Rep'r.  17-853;  47-481.  446. 
Civ.   Proc.  6-452. 
Abb.   N.  C.  20-207. 
N.    Y.    Super.  49-96. 
Dem.  2-492,  644. 
Week.  Dig.   17-208. 
N.  Y.  Ann.  Cas.  9-81S. 
Solbd.  6. 

App.  Dl7.  117-362. 
N.  Y.  Supp.  102-427. 

s«¥d.  e. 

N.   Y.  135-634. 

Hnn,  54-613;  69-447;  81-388. 

ApD.    DIv.    25-462:    51-548:    68- 

376;   128-764;  134-576;  167- 

544  *    177-54. 
Misc.  12-44,  11*3;  13-241;  16-321; 

19-598;    24-287:    28-242;    30- 

171;     34-405;     69-156 ;     69- 

885;   79-362. 
N.  Y.  Supp.   12-512:  80-884:  58- 

1073;  64-333;  65-250;  69-646; 

125-624;    130-308;    133-447; 

149-956;  153-453;  155-355. 
St.    Rep'r.    17-858;    47-431;    52- 

688. 
Civ.  Proc.  6-451;  30-242. 
Abb.    N.    C.    19-423;   22-62;   28- 

132;  30-407. 
How.  N.  S.  1-66. 
Dem.  2-488.  629;  3-239. 
N.  Y.  Ann.  Cas.  4-200;  9-818. 
Sobd.  7. 

N.   Y.   110-140,  371;    102-415. 
Hun.  46-672. 

App.  DIv.  61-450:  132-.'>95. 
Misc.  34-406;  54-519;  60-617. 
N.  Y.  Supp.  68-845:  60-646:  70- 

679:    114-898;    126-546;    126- 

88. 
St.  Rep'r.  70-178. 
N.  Y.  Ann.   Cas.   9-263. 
Sttbd.  8. 
N.  Y.  98-443. 
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Misc.    16-206:    51-592;    59-509; 

60-415;  80-438. 
App.    DIv.    163-618. 
N.    Y.    Supp.    101-72;    113-581; 

148-996. 
St.  Rep'r.  23-75. 
Siibd.  9. 
Hun.  29-47. 
Misc.   60-416. 
N.   Y.   «upp.  113-581. 
Sabd.  10. 
App.  Div.  62-199. 
N.  Y.  Supp.  fW515;  166-534. 
Civ.  Proc.  14-398. 
Abb.  N.  C.  21-363. 
Svbd.  11. 
N.    Y.   01-235,   502,   662;   92-310; 

10»>162. 
Hun.  25-16;  26-181.  825:  31-320; 

33-213;     34-810:    37-536;     40- 

235;   42-139:   44-588:   51-96. 
St.    Rep'r.    20-683;    28-511;    42- 

474. 
Civ.  Proc.  6-891:  12-180. 
N.  Y.  Super.  <68-522. 
Snbd.  13. 
Hun,  26-185;  31-515;  46-322;  47- 

457 
Misc.*  26-461 :  34-156;  68-428. 
N.  Y.  Supp.  55-430:  68-853;  115- 

160;  165-81. 
N.  Y.  Super.  40-95. 
Week.   Dig.  17-208. 
Snbd.  14. 
App.  DIv.  81-296. 
N.  Y.  Supp.  81-105;  115-160. 
3348. 

Misc.    46-230;    63-37;    70-610; 

100-593. 
3352. 

N.   Y.   134-181:   136-412. 

Misc.  6-486. 

N,  Y.  Super.  53-178. 
3356; 

N.  Y.  Supp.  185-262. 
3356. 

Hun.  83-548. 

App.  Div.  101-130',  103-419<, 
»4-708;   160-242. 

N.   Y.   137-05:   165-264. 

Misc.  5-486;  34-848. 
a357. 

Hun.  86-846.   450. 

App.  DIv.  20-636:  42-34^  534: 
67-362;  72-412;  81-278:  83- 
138:  84-26;  85-267:  86-66.  216: 
90-266  ;  96-127  ;  102-185  ; 
103-106.  534;  110-454:  127- 
878.  885;  144-784;  148-390; 
151-409.  4:50;  157-473. 

Misc.  41-509;  44-276:  00-397. 

N.  Y.  Supp.  33-944  ;  47-230 ;  80- 
908 :  130-1005 ;  162-495  ; 
167-006. 

Civ.  Proc.  19-420. 
8368. 

N.  Y.  211-90;  217-66. 


r 


NOTES. 


1^ 


App.  DiT.  96-126 ;  98-280 ;  108- 
106;  122-288;  151*754;  167- 
478 

Misc.'  22-240;  28-105;  29-S89; 
63-550. 


N.  Y.  Bup^.  59-775;  eT-9|2;  «9- 
3869. 


79;  90- 


)P.   Q 

576; 


106-704;  118-618. 


N.  Y.  143-417;  148-110. 

Hud.   86-410. 

App.    DIv.   67-367:  98-280;  1(»- 

185  ;  108-106  ;  142-837 ;  162- 

696;   167-473;  166-446. 
Misc.   68-435;   60-575. 
N.  Y.  Supp.  90-576. 
8360 

N.  Y.  160-568;  169-336;  ir6«215. 

Hun,  78*9. 

App.   Di7.  6-574;  89-12:  40-562; 

96-124 ;      98-281 :      102-102  ; 

103-106:     111-688;     121-121; 

127-442;    167-473:    176-719. 
MiBC.  14-104;  68-485:  69-576. 
N.     Y.     SupD.     64-703:     08-476; 

111-541.  755:  119-^31:  136- 

762. 
fliilbd.  2. 

N.   Y.   166-870. 

Hud,  86-451. 

App.  Dlv.  26-691 ;  118-766;  142- 

242 
Misc. '60-536. 
Subd.  8. 

N.    Y.    169-336;    169-215;    189- 

168;  216-66. 
Hud.  83-411. 
App.   Div.  86-601:  86*668;  102- 

102;    112-834. 
Misc.  35-601;  94-388. 
N.     Y.     Supp.     66-907;     72-157; 

125-^39 ;      126-83o;      168-289; 

163-882. 
Subd.  4. 

Misc.  22-240:  88-1. 
App.  IHv.  142-242;  144-735. 
.     N.  Y.  Supp.  67-933;  126-836. 
Snbd*  6. 

App.  Div.  176-710. 
Snbd.  7. 

N.   Y.  133-244, 

App.  Div.  l-l4l;  32-55;  102-1Q2. 
N.  Y.  Supp.  62-473. 
Subd.  8. 

Hud.   86-441. 
N.  Y.  Supp.  88-988. 
.1361. 

lliju,  8.1-411. 

App.    l>lv.    86-288:    96-126;    97- 

r.l7:     OH-281;     10»-1(K{;     167- 

473. 
Misc.  70-569. 
N.  Y.  Supp.  88-807;  89-79;  128- 

138. 
3.162. 

N.  Y.  208-30. 

App.  Div.  98-282;  103-106;  157- 

473. 


3363. 
App.  DiY.  88-282;  16(1-106;  167- 

473. 
3364. 
Huo.  69-177;  86-847. 
App.      Div.     98-282;      168-106: 

161-409:  167-473;. 
N.  Y.  8upp.  142-566. 
3366. 

N.  T.  133-245;   176-215;  217- 

66. 
Hun.  70-364;   73-9.   12.   18:  86- 

84T. 
App.  Div.  98-282;  108-106;  111- 
690;   121-121;   161-409;   167- 

478. 
Misc.     22-240;     42-560:     44-«75; 

45-616;  62-608;  88-436;  68- 

676. 
N.    Y.    Supp.    92-31:     184*871: 

158-289. 
8366. 

N.  Y.  188-278. 

App.  Div.  6-574 :  168-106 ;  181- 

409;  167-478. 
3367. 

N.    Y.    176-216;    19S-447;   814- 

236;  217-66. 
Hun.  66-642;  73^;  80-659:  88- 

407. 
App.  DiT.  6-674:  18^602:  62-36: 

65-633  ;     14MU106 :     116-455 : 

121-121;      123-656;      140-91; 

167-473. 
Miflc.    44-276)    67-162:    68-436; 

69-676:  09-402. 
N.  Y.  Supp,  83-468:  68-470:  67- 

419:    107-981.    08»;    184-871; 

187-401;  188-783;  148-685. 
3868. 
Hun.  86-847.  451. 
App.  Div.  6-574;  198-106;  142- 

Syi;   148-416:    161-409;    167- 

47B* 
Misc.  88-841;  69-575. 
N.    Y.    Bupp.    33-029;    108-894; 

108-157  ;  126-967  ;  132-960. 
.1369. 

N.  Y.  176-^16. 

App.  Div.   86-45;   58-267;  66- 

638;  163-106;  12J-121  ;  122- 

655.   688;   142-242;    148-390; 

151-681    410,    459;     157-471: 

166-7^:  176-198. 
Misc.     86-602:     42-563;    44-275; 

46-516:  67-163,  669. 
N.    Y.    Supp.    66-470:    78-197: 

107-981.  089;  186-835:  186- 

f34.  910.  954 ;  iS7«-491 ;  188- 
S8:  142-949. 
3370. 

Hun,  80-857. 

App.  Div.  27-574 ;  52-267 ;  168- 
106;  126-854;  lfl6-840 ;  181- 
400:  167-478:  188-282:  179- 
240. 
^isc.  70-286 ;  72-181. 
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NOTES. 


14.  Y.  Supp.  30»132:  SO-502:  65- 
470;  111-222;  116-924;  120- 
288. 


N.    Y.    207-586. 

Bun,  80-358;  81-330. 

App.  Div.  6-574;  8-321;  16-516; 
2S-23:  36-551;  39-46;  8«- 
200;  103-106;  12S-118:  120- 
721:  182-77,  81;  151-460; 
lBa-636;    167-473. 

Misc.  25-88:  38-587;  47-410; 
S3-333;   87-588. 

N.  Y-  Supp.  54-682;  55-729;  77- 
1074;    83-313;    02-960;    04- 


33T2. 

N.     Y.    148-107;    176-213;    181- 
327;  221-380. 

Hun,    66-540,    542;    78-437;    83- 

413;  86-347;  88-177. 
App.  DlT.  1-489;  20-273:  86-46; 
55-633 :  82-567 :  103-106, 
634;  121-121;  122-288;  123- 
656;  142-242;  145-50;  151- 
409,  4.50;  152-637;  157-473; 
104-558:  176-199. 

Mlac.     10-650:     10-232;     44-277* 
45-516;  70-73;  74-125. 

N.  Y.  Supp.  30-957:  32-182:  33- 
944;  34-991;  46-1070:  54-412; 
60-1116:  67-419:  81-527;  02- 
31;  105-568;  106-704;  126- 
835;  128-29;  1 20-4 50  ;  131- 
221;  137-485;  138-733;  150- 
76;  161-401. 
8878. 

N.  Y.  207-686. 

App.  DIv.  30-46;  103-106;  125- 
118:  157-473:  172-646. 

MIflC.  25-88;  68-438;  69-578; 

N.  Y.  Supp.  64-682:  188-738. 
8374. 

N.  Y.  216-108. 

App.  Div.  30-13;  35-181;   108- 

106;   127-538;    152-246;    157- 

473;  166-446. 
Misc.  88-587. 
N.   Y.    Supp.    55-1.50;    77-1074; 

112-33;  136-514. 
3376. 
Hun,  69-276;   70-364. 
App.  DIv.  6-573  ;  7-449  ;  61-380  ; 

86-209;     102-101;     103-106; 

132-78 ;      147-504  :      151-409, 

753;  155-672;  157-473;  166- 

446. 

N.    Y.    Supp.    70-880;    83-312; 
116-495  ;     132-159 ;     142-585. 
8876. 
Hun,  70-865. 


App.     Dlv.     103-106;     151-409; 
157-473. 
3377. 
App.   Div.   36-555  ;  65-80 ;   103- 
106;   110-354;  144-735;  167- 
473. 
X.    Y.    Supp.    56-729 ;    66-1005 ; 
116-495;    126-133;    142-585. 
3378. 

App.  Div.  20-636  ;  55-627  ;  103- 
106  ;  110-354  ;  144-735  ;  157- 
473. 

Misc. '57-667;   70-572. 

N.     Y.     Supp.    47-230;     129-828; 
164-9. 
3370. 

N.    Y.    133-274-    184-350. 
Hun,    66-309;    76-80;    78-438. 
App.    Dlv.   8-477  ;  103-106  ;  111- 

688:   120-723:  167-473;  176- 

878 
Misc.    12-462;    14-193;   38-587; 

43-305. 
N.  Y.  Supp.  77-1074;  88-825. 
3380. 
App.      Dlv.      21-188;     103-106; 

111-688,  692;   120-723 ;    140- 

411;    151-408,    459;    157-473; 

160-469;  180-274. 
Misc.    38-587;    61-334  ;  62-.508. 
N.    Y.    Supp.    47-509;    77-1074; 

97-853  ;     100-388  ;     116-897  ; 

135-919.  954  ;  167-665. 
3381. 

Misc.  47-411. 

App.'  Dlv.    103-106;    157-473. 
N.  Y.  Supp.  94-551. 
3382. 
Hun,  73-424. 
App.     Dlv.     6-.'n4 ;    25-24 ;    50- 

576;  103-106;  111-690;  144- 

735;   161-409:    167-473. 
Misc.    16-151  ;    58-163  ;    62-508  ; 

70-569. 
N.     Y.    Supp.    02-960;    07-853\ 

127-777;    128-138;    136-954. 
3383. 
N.   Y.   133-275;   148-112. 
Hun,  86-450. 
App.     Dlv.     102-185;     103-106; 

120-854;    167-473;    163-11. 
Misc.   28-105. 

N.  Y.   Supp.  50-775;  147-1057. 
3384. 
N.    Y.    141-535;    165-264. 
App.    Dlv.   67-.'i62;   83-138;  84- 

26:86-267,289;    86-216;    OO- 

266;    00-127:    1O3-106:    124- 

125:    161-409,   450:    167-473. 
MlflC.   41-509  ;   44-276. 
N.    Y.    Supp.    80-908;    108-596; 

100-494  :  130-1005  ;  162-495  ; 

167-806. 
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INDEX. 

[References   are   to   sections.] 


Note.  —The  index  has  not.  been  changed  to  conform  to  material  taken 
p%xX  of  the  code  and  placed  in  the  consolidated  laws  but  only  to  conform 
»     material    otiierwise  added,   amended   or  rejiealcd  by   tJbe   laws  of   190d. 


mdomment. 

of  spouse,  ground  for  separation 1762 

of  action,  by  failure  to  file  summons  and  plBtlBagi.  .^ CM 

of  part  of  plaintiff's  claim  in  g^plcyjn 1719 

of    condemnation   proceeding    3374 

ement  ajid  ReTlTftl. 

I.  Abatsmkni*. 

special  provtdoiis,  not   affectecl 762 

not  camaed  by  vacancy  in  ottoe  •f  judge 25 

aot  caused  by  failure  or  adjournment  of  court 44 

does  not  occur,  if  cause  survives   7BS 

when   part  of  cause  survives    7BB 

cause  of  action  in  replevin  surri-rcs 1736 

no  abatement  by  death  after  verdict 764 

verdict  after  death  of  party  is  void 765 

on  reversal  on  law,  action  for  wrong  not  abated  by  deatk. . .  764 

successor  of  officer,  receiver  or  trustee  naay  continue 766 

on  death  or  removal  of  officer  of  unincorporated  association.  li»-0 

not  effected  by  change  of  name 2410 

order  that  action  abate  for  death  of  party 701 

action  for  seduction  survives  to  mother  on  death  of  father..  704 

II.  Rbvival. 

time  to  continue  not  to  be  extended 784 

OB  transfer  of  interest 7^)6 

on  dcvohition  of  Kability 766 

OB  deatk  of  9(Ae  party  757 

OB  death  of  party  jointly  liable 759 

by  or  against  wiiviyoia   75.S 

when  part  of  cause  survives 759 

substitution  of  successor  of  officer,  receiver  or  trustee 766 

oontinuance  against  STScoeasor  of  executor 1828 

on  death  or  removal  of  officer  of  uniisoorporalied  a«sociafton.  1920 

of  action  of  ejectment   1521-1523 

OB  death  of  party  to  partition  1588 

proceedings  to  bring  in  parties 760 

appointment  of  administrator  for  intestate   defendant 2588 

of    accounting   in    surrogate's    court    on    death    of    accounting 
party 2725 

Abbrevlatlona. 

use  of,  in  pleadings,  ete.... 22 

Aliortton. 

private  sittings  of  court  in • B 


order  of  arrest 649,  550,  2894 

warrant  of  attachment  against 639,  2906 
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A1b«e«teeii. 

Sc«,  also,  *'  Non-Rbsidsnts." 

desi^ation  of  person  to  receive  summons. 490 

publication  of  summons  against   499,    4S8 

warrant   of   attachment    686 

in  justice's  court 2966 

effect  of  absence  on  limitation  of  actions 381,    4Q1 

presumption  of  death  from  absence. Ml 

administration   of   estate    of 2901 

provision   for   family^ 2911 

revocation  of  administration  on  return SiAl 

absent  witnesses  to  will  on  probate ^il2 

proof  of  signature  of  absent  witness  to  will 2612 

AbBtrsiet  CompABlca* 

See  **  Title  Insurance  CoMrANiss.** 

Ao«dcmlea. 

not  subject  to  judicial  supervision   18M 

not  subject  to  action  to  dissolve  or  annul  corporation 18M 

excepted  from  provisions  for  voluntary  dissolution 2431 

teachers  exempt  from  jury  service 1030,  1081.  1127 

proof  of  exemption    1062.  1128 

Aeeownta  stnd  AeoonntlBV. 

Books  of  account,  see  *'  Books." 

I.  Actions  on  accounts. 

when  cause  of  action  accrues 386 

how  account   pleaded    531 

copy  to  be  served  on  demand S31 

when  to  be  verified   , 531 

order  for  delivery  of  further  account S81 

reference  of  actions  involving  long  account 1018 

In  fusticey  courts. 

actions  on 2861 

jurisdiction  limited 2883 

pleading 2M1 

compelhng  party  to  exhibit 2942 

discontinuance  when  accounts  exceed  $400 


II.  Accountings  in  actions. 

on  demand  of  surety  on  tmdertakinf?   812 

compulsory  reference  to  take  account  1015 

in  action  to  dissolve  corporation 1792 

under  judgment  annulling  corporation 1801 

by  receiver 715 

action  by  attorney-general  to  compel  corporate  officers  to  ac- 
count  1781.  1782 

continuance  of  partnership  business  during  action  for  account- 
ing  1W7 

ni.  Accountings  in  supreme  court. 

periodical  accounts  of  proceeds  of  realty  of  Infants  or  incom-  

petents 2881 

1.  By  eommittees  of  incompetent  persons. 

annual  account 2841 

annual  examination  of  account 2342 

removal  of  commiftpc  for  neglect  to  file 2842 

intermediate  judicial   accounting    

order  that  committee  file  account  or  supply  deficiency. . . 
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fk«*«oimt«  AMd  Acconntlnv  —  CoMtlnned* 

XV.  Accountings  in   sureogates'   court. 
Sec  **  Surrogate's  Court." 

V.  Accounts  of  public  officers. 

of  moneys  paid  into  court 752-754 

cleric^  of  court   of  appeals 3283 

salaried   county   clerks   and   registers 3286 

clerk  of  city  court  of  New  York 3331 

of  district  attorney  to  county   court 1U68 

A.clciKOiivledflrinent. 

of  indebtedness  to  bar  limitation 376,     396 

justices  of  New   York  city  court  may  take 326 

instruments,  when  acknowledged,  admissible   in  evidence. .   935,     037 

acknowledgment    not    conclusive U36 

proof  by   interested  or  incompetent  witness  not  sufficient 9k{6 

wills  acknowledged  or  nroved  not  admissible  in  evidence 037 

of  ^  bonds   and    undertaxings 810 

satisfaction   of   judgment    to   be   acknowledged ...  # 12(i0 

assignor  to  acknowledge  assignment  of  judgment 1262 

of  agreed  statement  on   submission   of  controversy 1270 

fees    for    taking 3208 

Action  to  RecoTer  Chattels. 

See  "Replevin." 

Action  to  Recover  Real  Property, 

See  **  Ejectment." 


Actions* 

I.  In  genbxau 

defined  .  .  . 3333 

divided  into  civil  and  criminal 3335 

"criminal    action"    defined 3336 

"civil    action"    defined 3337 

"  action  "  refers  to  civil  actions 3343 

only  .one   form^  of  civil   action 3330 

civil   and   criminal    remedies   not    merged 1800 

designation   of   parties   to   civil   action 3338 

cross-action    by    defendant 760 

special  proceedings  are,  for  purposes  of  statute  of  limitations.  414 

II.  Capacity  to  sub.     See  "  Paitiu." 


III.    CoMMBNCElfSNT. 


• 


commenced  by  service  of  summons ••• 416 

for  purposes  of  statute  of  limitations 308-400 

what  deemed  commencement •.....•.•.•••..• •  8348 

IV.  Joinder    or    causes.      See    "  PLSADiNa" 
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Ac'tlouM  —  Continued. 

V.    CONSOUDATION     OP     ACTIONS.        See     •*  CONSOLlDATIOir." 

VI.  Seveeancb.     See  "  Severance  op  Actions.*' 

VII.   AncIIXAEY    to    other    actions    and    SKMEMV8. 

for   di^overy   abolished 1914 

by  sheriff  in  aid  of  attachinent 656 

by  plaintiff  in   aid  of  attachment 677 

VIII.  For  official  acts  and  omissions. 

by  claimant  against  sheriff  for  taking  chattel  \n  replevin ITM) 

against   constable    for    failure  to   return   execution 9ll3i> 

against  constable   for  money  collected  on  execution dim 

against  municipal  officers-  for  jiubHc  funds 11S26 

by  taxpayer  to  redress  municipal  Wrong. Itt25 

IX.    On     bonds    AMD    UNDERTAKINt». 

by  party  on  borrd  to  people  or  puMic  officer 814 

on  penal  bonds   , .._._.   1915 

on  undertaking   on    ariKal IMH,  2TIW 

from   surrogate  a   court 2762 

on  security  to   refund   proceeds  of  sale  in  partition ir*.S6 

on  undertctking    on    injunction 035 

on  bond   lor  jail  liberties lQO-171 

against   bail    tor   discharge    from   arrest 506.     r>OT 

on  bond  of  executor,  administrator  or  guardian 2S81,  2585 

X.  Actions   authorized   by    code. 

1.  For  torts. 

for  vexatious  suit  in   name  of  fictitious  party 1900 

for  unauthorized  and  vexatious  suit  in  name  of  another.  twHi 

for  causing   death    by   negligence l(K)2-1{ML''i 

damages  for  arrest  m  violation  of  witness*   privilege. . . .     HB3 

for  levy  on  exempt   property i;fl>| 

for  damages  and   penalty   for   df9obe3Fins   subpoena K>3 

payment   of   6ne  on   contempt   imposed   as   indemnity   to 
aggrieved  party  bars  action  for  damages Z28I 

2.  On   contractual  and  quasi-contrectmal  litrbi^ti^s, 

on   judgments    , ...   i913 

to  charge  joint  debtors  not  served  in  previous  suit.....    lilS7 

by  trustee  agajnst  Iwncficiary  for  costs,  etc 1M6 

by   surety  against   j)rincipal    for  costs,    etc 1SI16 

on   securities   representing   court   funds 749 

to    determine    claim    of    dower i647 

for    instalments    of    dower    after   admeasurement 1614 

to  sell  lands  for  non-payment  of  dower 1614 

against   persons   holding  over 16M 

by   evicted   purchaser  at   sale   oti   execution 1470 

against   purchase- r    from  'defendant    in   ejectment 16R5 

on  reversal,  by  person  cnctcd  by  summary  proceedinfs. .  2i;fw? 

by  person  evicted   during  life  of  life-tenant 2318 

to    compel    conveyance    by    infant    or    incompetent    per- 
son     25*5.  2547 
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iLotlona  —  Contlniied. 

X.  Actions  authokibbd  by   coob  —  Contmued. 

2.  On  contractual  and  quasi-contractu^U  liabUWus  —  Continued. 

by  Keir  for  reimbursement  after  aaW  of  realty  for  debts.  2718 
against  revoking  party  for  costs  ol  arl»itration 2384 

AdJo«ninteitt. 

on  Saturday  toi  be  to  day  other  than  Sanday 6 

trial   of  cau^s  at  adjourned  term 84 

of  term  of  court  in  ^sencc  of  judge 35 

of  term   to   day   certain  by   direction   of  judge 3(1 

of  actual   session    to   aaotoer    place 41 

of  trial   of  action   to   another   place 41 

not  to  cause  al)atcraeiit 44 

trial  commenced  may  be  '^cootiniicd  beyond  term 45 

of   <5ourt    of   appeals ; 107 

power  of  referee  to  adiourn  hearing lOlS 

of   application   for   discharge   from   miprisonmcnt 22<K) 

hearing    on .  arbitration 2.'{418 

in   surroKate*s   court    241K) 

in    justice's    court 29r>9-21MI8 

of  marine   causes   in   New   York  city  court 3186 


^ 


See  "  ExBcu-roM  and  Admin istkatou,*'  "  StnttOOATtt*  Couits." 

Admiralty. 

Sec,  also,  "Marine   Causes;"  "Vessels." 
New    York   city  court  has  no  admiralty  jurisaictioA. 317 

Admlasl^ma. 

of   service   of   summons 434 

by    failure   to    deny f)22 

demand    for   admission  of   genuineness  of    document 735 

costs   of   proviiu;   document   after   demand   for   admission IXi 

by    members   of    corporations 8^)9 

Ad  <4vo>d  Dcnannna. 

writ  of  assessment  of  damages  substituted  for 1991 

See  •*  Assessment  of   Damages." 

Adulterir, 

Sec  "  Divorce." 

AdTancementii. 

to  be   included  isi  distribution 27.t8 

what    deemed    in    advancement 2738 


Adv«r»e  V^mmmmuX^m. 

Sec  "  Limitation  o*  Actions. ** 

AdTeirtlfiein«ii  tN. 

See    "  PUBLICATION.'* 

fees   of   printers 3317 
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defined 

who  may  take 9i2-844 

without  the  state   844 

compelling  party  to  make  deposition  863 

want  of  title,  etc.,  to  be  disregarded TTBh 

verification  of  pleading  by   525 

form  of  verification  of  pleading 538 

to  procure  order  of  arrest    (07 

verified  answer  as,  on  motion  to  vacate  injunction 630 

of  service  of  notice  as  presumptive  evidence 927 

for  order  to  show  cause   780 

to  be  served  with  order  extending  time 782 

to  be  served  with  order  to  show  cause 782 

of  surety  to  undertaking 812 

of  non-receipt  of  notice  of  protest  of  bill  or  note 323 

of  printer  to  publication  of  notice   920 

of  merits  not  required,  when  answer  verified 960 

to  account  of  executors,  administrators,  etc 2732 

to  inventory  and  account  of  general  guardian 2B81 

on  application  for  warrant  of  attachment  in  justice's  court. . . .  2906 

on  requisition  in  replevin  in  justice's  court 2930 

admissibility  of  ex  parte  affidavit  in  justice's  court 3001 

to  be  filed  when  used  in  justice's  court 8141 


limitation  of  action  by  principal  against  agent  for  damages. . . .     407 

limitation  of  action  for  money,  etc.,  received  by  agent 410 

*         order   of   arrest    for   misappropriating    funds  or  property 549 

in    justice's    court 28!0 

verification  of   pleadings   by owS 

Aarrlcnltural   l«avf. 

joinder  of  causes  of  action  for  penalties  under 484 

Albany,   City  of. 

recorder  to  prepare  trial  jury  list IMl 

Albany-,    City    Court    of. 

is  a  court  of  record 2 

special  statutory   provisions  not  affected 3214 

civil     jurisdiction 3223 

jurisdiction  of  actions  for  penalties 3223 

may  enter  judgment  by  confession 3234 

jurisdiction   of   summary   proceedings   to  recover   posession    of 

real     property 2234 

who   mav    serve   summons 330rt 

proof  of  service  of  summons -j  32rtS 

service  of  complaint   with  summons 3207,3208 

action  commenced  by  service  of  summons 320t* 

security    for    costs 3288-3270 

answer  raisin*'  title  to  real  property 3212 

arrest,   attachment  and  replevin  in 3210,  3211 

docketing     judgments 

execution    on    judgments • 

appeal  to  county  court 3213 

section  3301  relating  to  clerk's  fees  not  applicable 3909 

Albany,  County  of. 

jail    liberties    for 1^ 

drawing  of  p-and  jurors  in » 1041 

panels  of  trial  jurors  in 1^| 

stenographer  of  surrogate's  cottrt 2w6 

of    county    court 

Albany,  Justice's  Court  of. 

name  changed  to  *'  City  Court  of  Albany,"  L.  1864»  chap.  13Z, 
Sec  "Albany,  Citv  Court  or.** 
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.Aliens. 

New  York  city  court  cannot  naturalize • 818 

disability  during  war  excepted  from  statute  of  limitations 404 

not  entitled  to  jury  of  part  aliens 1100 

non-residents  cannot  act  as  executors   25^ 

non-residents  incomi>etent  to  act  as  administrators 25A4 

clerk's  fees  on  naturalization   3908 

A^linsony. 

See  "  Divokcb;  "  "  Sbpaxation.'* 

Allo^vanees. 

Sec  "  Costs." 

Alaaabovsc*. 

keeper  exempt   from  jury  aerrice 1080 

A^Baendmemt. 

by  inserting  defendant's  true  name .*  •  •  491 

to  bring  in  parties •  •  •  4S2 

on  death  or  transfer  of  interest .' 760 

of  course 542 

for  delay M2 

service  of  amended  pleadings 543,  798 

of  pleading  on   variance  from  proof 539,  540 

leave  to  amend  on  decision  of  demurrer 497 

service  of  amended  complaint  to  sustain  order  of  arrest 558 

to  cure  defects,  irregularities,  etc 722 

power  to  amend  process,  pleadings,  etc 723 

to  conform  proceedings  to  statute 724 

action  may  retain  place  on  calendar 723 

to  correct  mistakes,  etc.,  in  condemnation  proceedings.  722-780,  3368 

order  of  court  required   727 

of  bonds  and  undertakings   730 

power  of  referee  to  allow 1018 

of  judgment  against  person  by  fictitious  name  1251 

of  judgment  ducket  of  county  clerk    1269 

to  periect  appeal    1303 

on  appeal  from  surrogate's  court   1303,  2758 

to  case  on  appeal  from  court  of  claims 277 

of  state    writs    1997 

mandamus  and  return  amendable  only  by  leave   2080 

of  returns  by  sheriff  and  other  officers   725 

of  returns  by   subordinate  coi^rts    72o 

of  pleadings   in   justice's   court    2944 

on  decision  of  demurrer  in  justice's  court 2939 

A.»cillary  Letters. 

See  "Guardiak;"   '*  Lbtters  of  Adiiinisteatioh;  "   "  LcrrEKS 
Tbstamsntaby." 

Animals. 

proceedings  for  allowing  animals  to  run  at  large,  see  "  Stbays." 

Annuities. 

apportionment  of,  on  death  of  person  interested 2674 

Another  Action  Pendlnir. 

ground  of  demurrer  to  complaint JJS 

to  counterclaim *'*" 

Ans^rer. 

counterclaim  in,  see  "  Countkrclaiii." 
demurrer  to,  see  "  Dbmurrks." 
reply  to,  see  "  Rbfly." 
Ttfncation  of,  see  "  Vrrifxcaviok. 
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I.  Gbnkkal  provisions. 

pleading  of  defendant   ■••••• ••• tf} 

appearance  of  defendant  by 421 

must  be  subscribed  by  attorney  • tfl 

contents  of 900 

form  of  denials SOD 

in  verified  answer SSA 

defenses  to  be  separately  stated SOT 

several  defenses  or  counterclaims  may  be  pleaded 507 

equitable  defense  may  be  pleaded 917 

partial  defenses  .^ 906 

demurrer  to  partial  defense   SOU 

demand  for  affirmative  relief SOD 

demand  for  relief  against  co-defendant S21 

judgment  for  part  of  demand  admitted 511 

severance  of  action  on  judgment  for  part  admitted 911 

to  amended  complaint 943 

■  when  issue  of  fact  arises  on DM 

dilatory  defenses  must  be  verified   513 

judgment  on  frivolous  answer 537 

striking  out   sham    ^ 538 

striking  out,  for  disobedience  to  order  for  discovery  of  books. 

etc 808 

waiver  of  objection  by  failure  to  plead HBUi 

defendant  must  answer  causes  of  action  not  demurred  to 42 

grounds  of  demurrer  not  appearing  on  face  of  ODrnpIahtt  may 

^  be  pleaded 408 

limitation  of  action  must  be  |>feaded 413 

cause  of  action  barred  by  limitation,  not  available  as  defence.  387 

verification  of  counterclaim  only 527 

verified  answer  deemed  affidavit  on  application  for  iniunction.  <*'*^ 

when  new  matter  in,  deemed  controverted  without  denial....  522 

aamitted  by  failure  to  reply 5S3 

II.  Sbbvicb  op. 

when  to  be  served  422 

on  co-defendant 521 

time  to  serve  when  defendant  arrested 565 

time  to  serve,  when  summons  served  on  guardian  ltd  K$em  of 

absent  infant 473 

III.  In  spbcipic  actions. 

By  or  against  corporations.  ■ 

to^  require  proof  of  tncorporatioa • 1776 

misnomer  to  be  pleaded 1777 

extension  of  time  to  answer  in  action  on  bill  or  note....  177^ 

order  for  trial  in  action  on  bill  or  note 177S 

« 

By  or  against  executors  and  administrators. 

first  served  or  first  appearing  to  make  answer 1S17 

separate  answers  only  allowed  by  direction  of  court 1^17 

want  of  assets  not  to  be  pleadedf 1824 

Pivorce. 

need  not  be  iwrlficd. ••••••• ••••••••••...  1767 

In  partition, 

may  controvert  interest  of  parties 1513 

In  replevin. 

allcRfation    of    title lT2fl 

may  set  up  title  in  third  person 172^ 

allegation    of    ]K)ssc*ssion    of    land   on    which    chattel    dis- 
trained doing  damage «.••. 17^ 
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^ms^rev  —  Continved. 

III.  In  spzcific  actions  —  Continued. 
Joint  debtors. 

in  action  to  charge  debtors  not  per8onall7  summoned  in 

first  suit .  .; , loaa 

Mandamus. 

rules  vppXy  to  alternative  mandamus 2077 

In  summary  proceedings  to  dispossess 2444,  2445 

In  justices'  courts. 

form,   contents   and  verification   of 2038 

denials     2938 

plea  involving  title  to  real  property ; 2951 

In  condemnation  proceedings. 

form  and  contents  38^ 

denials 8S(t6 

I.    GfeNKRAL   PROVISIONS. 

1.  When  appeal  may  he  taken. 

certiorari  not  to  issue  when  appeal  may  be  taken 2122 

when  party  may  appeal 1294 

person  interested  may  appeal  though  not  party 1296 

person  interested  not  heard  until  substitution 1296 

no  appeal  from  order  until  entered 1304 

proceedings  to  compel  entry  of  order 1304 

annulling  order  for  failure  to  enter 1304 

no  appeal  from  judgment  or  order  by  default 1294 

order  preferring  cause  for  trial  not  appealable 793 

refusal  of  judgment  on  frivolous  pleading  not  appealable.  537 
judgment  of  reversal  granting  new  trial  not  ai>pealable. . .  1318 
what  orders  on  habeas  corpus  or  certiorari  to  inquire  into 

detention  are  appealable   2058 

'    when  people  may  appeal  on  habeas  corpus  to  inquire  into 

detention 2069 

i.  Taking  the  appeal. 

how  taken 1300 

extension  of  time  to  appeal 784,    786 

extension  of  time   for  appeal  by  heir,  etc.,   of  deceased 

party 785 

title  of  action  not  changed  on 1205 

designation  of  parties  to  appeal 1295 

when  party  sues  or  def enos  as  poor  person 466 

when  adverse  party  has  died  before 1297 

after  death,  not  heard  until  substitution  of  representative 

of  decedent 1297 

failure  to  substitute  on  death  of  party  pending  appeal . . .   1298 

order  of  substitution  by  appellate  court  after  appeal 1299 

■crvice  and  filing  of  notice  of 1900 

filing  of  notice  of  with  clerk  of  surrogate's  court  upon 

appeal    to   court    of   appeals 1300 

notice  to  specify  interlocutory  judgment  or  intermediate 

order    for    review s 1301 

service  of  notice  on  respondent  when  attorney  not  found.   1302 
service    of    notice    when     respondent    and    attorney    not 

found 1.302 

amendment.s    to    perfect    appeal 1303 

papers   to   be  transmitted   to   appellate  court 1315 

size    of   papers   on 796 

exceptions  to   decision   part  of  papers  on  appeal 994 

from   final   order   Krantinpf  peremptory  mandamus 2087 

from  final  order    on    alternative    mandamus 2087 

from  final  order   awarding   writ  of   prohibition 2101 
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Aweals  —  Continved. 

L  GsNBKAL  PROVISIONS  —  Cofitinucd. 
2.  Taking  the  appeal — Continued. 

from   final    orders    in   summary   proceedings  to 

possession  of  land 

from  order  or  judgement  on  award  in  arbitration 23S1 

from  order  of  county  court  in  supplementary  proceedinir.  24^ 

from  final  orders  in  condemnation  proceediags 3375 

by  plaintiff   from  judgment  for  defendant  in  condemna- 
tion proceeding  .   ••• ..•..  3376 

8.  Case  on  appeal,  see  "  Casi." 

4.  Security  and  undertakings. 

respondent  may  waive ..••• •••••...  1305 

deposit  in  lieu  of  undertaking. 1^06 

undertaking  to  be  filed 1307 

order  for  new  undertaking  pending  appeal 1308 

action  on  undertaking 1309 

undertaking  by  municipal  corporation  for  stay 1314 

undertaking  to  suspend  sale  pending  appeal  from  refusal 

of   specific  performance 1323 

undertaking  to  stay  warrant  to  dispossess  occupant.  2261,  22€2 

appointment  of  receiver  |>ending 713 

admitting   prisoner  to  bail   pending   appeal..  20QO,  2061,  2063 

2(MI 
Ik  Stay  of  proceedings, 

stay  of  proceedipgs  pending   •• 1310 

of  more  than  thirty  days  without  security  prohibited....  1351 

time  of  stay  not  part  of  period  of  limitation 1236 

»f\e  of  perishable  property  notwithstandinc  stay 1310 

pending  motion  for  leave  to  appeal  to  court  of  appeals. . .  ISU 

superseding  levy  on  personal  ^  property^  on 1311 

order  dispensing  with  or  limiting  security  for  stay 1312 

on  appeal  by  state  ^  or  county 1313 

on  appeal  by  municipal  corporations 1314 

suspension  of  sale  pending  appeal  from  refusal  of  specific 

performance 1323 

cancellation  of  lis  pendens  pending  appeal   from  refusal 

•f  specific  performance   1323 

on  appeal  from  judgment  in  action  for  dower 1616 

pending  appeal   irom  final  order  on  mandamus 20^ 

pending  appeal  from  final   order  awarding  writ   of  pro- 
hibition   2101 

order  suspending  lien  of  judgment  on 12S6 

operates   from   entry  on   docket .'.  1257 

in  counties  where  transcript  filed 1258 

restoration  of  lien  on  affirmance  or  dismissal 1230 

3l  Hearing;  questions  reviewed. 

preference  of  appeal  involving  title  to  office 229 

from   judgment   declaring   statute   unconstitutional.  701 
in  actions  by  or  against  persons  acting  in   repre> 

sentative  capacity 791 

in  actions  on  undertakings  on  ap|>eal  to  court  of 

appeals 791 

case  to  be  made  on  appeal  from  judgment  W7 

when  case  on  appeal  not  necessary 90S 

from  order  on  motion  for  new  trial  on  judge's  minutes 

to  be  heard  on  case  settled » 000 

from    judgment    brings    up    interlocutory    judgmient    or 

order  specified  in  notice 131€ 

remarks  and  comments  of  trial  judge  may  be  reviewed..  M 

exceptions  to  be  reviewed  on  appeal  from  judgment....  90C 

exception  to  finding  of  fact  not  supported  by  evidence..  (193 

from  order  for  new  trial  on  judge  s  minutes jijiy 

from    judgment,  where    special    or    general  verdict    ren- 
dered    jls^ 

from  order  removing  ac'i'^-^  from  coun^v  mnrt     .-.,!*i  ^4 

S  SAiw.^ 


iNDBX« 

-^l^peals  —  Contlnned. 

I.  General,  pr.yvisioNs  —  Continued. 

6.  Hearing;  questions  rcvicived  —  Continued.  _ 

review  of  order  of  court  other  than  that  in  which  action 

pending 774 

from  order  for  new  trial  brings  uo  judgment  of  reversal.   1318 
review    of   judgment    of    condemnation    on    appeal    from 

final    order    • •  • '   3375 

rcriarks    or   comments  of   judge,   duly  excepted  to,   skall 

be   subject  of   review 1323a 

7.  Determination  of  appeal;  judgment. 

judgment  or  order  determining  appeal.., 1317 

final  judgment  on  affirmance  of  interlocutory  judgment. .  1224 
cancelling  or  correcting  docket  On  reversal  or   modifica- 
tion     1321 

enforcing  affirmance  or  modification  of  judgment 1310 

enforcinar  affirmance  or  modification  of  order 1320 

on  reversal  on  law  only,  action  for  wrong  not  abated  by 

^  death  of  judgment  debtor 764 

Hen  of  reversed  or  modified  judgment  pending  appeal  to 

court  of  appeals   1321 

cancelling  or  correcting  docket  on  reversal  or  modification 
by  court  of  appeals  « 1322 

8.  Restitution, 

when  ordered 1323 

not  to  affect  title  of  purchaser 1328 

when  property  sold    1323 

on  reversal  of  final  order  in  summary  proceedings  to  re- 
cover possession  of  land 2263 

on  reversal  of  decree  or  order  of  surrogate's  court......  2763 

ft,  Costs. 

certain  provisions  not  applicable 3237 

on  appeal  from  final  judgment 8238 

on  appeal  from  interlocutory  judgment  or  order 3230 

on  appeal  to  supreme  court  or  appellate  division 8251 

on  ^appeal  to  court  of  appeals S251 

for  delay  on  appeal  to  court  of  appeals 3251»  3254 

on  appeal  to  supreme  court  from  N.  Y.  municipal  court..  8213 
on  appeal   by  plaintiff   from  judgment  for  defendant  in 
condemnation  proceeding • 8376 

II.  In  speciax.  psoceeoings. 

foverned  by  provisions  relating  to  appeals  In  actions 1361 
rom  order  of  supreme  court  affecting  substantial  right 1356 

to  appellat.-*  division  from  orders  of  another  court 1357 

limitation  of  time  1359 

method   of  perfecting    1360 

stay  of  execution  pending  appeal 1360 

hearing • 1  .^P.0 

appeal  from  final  order  brings  up  preceding  orders. 1358 

entry  and  enforcement  of  order  determining , 136D 

131.    To    COURT    OF   APPEALS. 

1,  When  appeal  may  he  taken. 

jurisdiction    of    appeals    from    final    judgments 190 

from    final    orders 190 

from    orders    granting   new    trials........ 190 

on    questions   certified    by    appellate    division IIX) 

appeals    from    inferior    courts    limited 101 

when  appeal   to   be   taken    only   by   leave   of   cuuxt li*l 

limited    to  questions   of   law .^ 191 

no   appeal    from    unanimous   affirmance    in   certain   cases, 

nnless   allowed    Ipl 

what  appeals  may  be   taken ...•   1324 

wbea  motion  for  leave  tu  be  made. •.•••• •••••••••  1316 
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Ap9«iils  —  Continued. 

III.  To  cooRT  OF  APPBAU  —  Continued« 

1.  IVh^n  appeal  may  be  taken  —  Continued. 

limitation  of  time  to  appeal 

from    final    judgment    after    affirmance    of    interlocutory 

judgment •  .^ 1M8 

from  refusal  of  new  trial  by  appellate  division 1396 

from  final  order  in  summary  proceedings  to  recover  po»-  ^^ 
session  of  land  to  be  taken  only  by  leave 22(1 

8.  Questions  reviewed. 

limited  to  questions  of  law '. _ 191 

unanimous  decision  that  evidence  supports  judgment  not 

reviewable 191 

reversal  below  presumed  not  to  be  on  facts 1338 

Juestions  reviewed 18S7 
ecision  by  divided  court  that  evidence  supi>orts  finding. .  1337 
affirmance  of  interlocutory  judgment  on  appeal  from  final 

judgment  .  . _ 1350 

denial  of  new  trial  on  appeal  from  final  judgment 1350 

exception   not   necessary  to   review  judgment  on   verdict 

subject  to  opinion  of  court ^ .^ 1339 

case   on    appeal    from    judgment    on    verdict   subject   to 

opinion  ox  court 1330 

judgment  on  determination  of  appeal ISSi 

8.  Seeuriiy;  stay  of  proceedings. 

special  provisions  regulating  security  not  affected 1333 

security  to  perfect  appeal 132S 

two  or  more  undertakings  in  one  instrument 1334 

sureties  to  undertaking 1334 

service  of  undertaking  and  notice  of  filing ISM 

undertaking  need  not  be  approved 1335 

notice  of  exception  to  sureties 1835 

notice  of  justification 1336 

justification  of  sureties  1885 

reference  on  justification  of  sureties 1335 

expenses  of  reference  on  justification 1385 

admitting  prisoner  to  bail  pending  appeal 200^2064 

stay  pending  motion  for  leave. 1310 

secuntv  to  stay  execution  on  judgment  for  money 1827 

order  for  further  undertaking  to  stay  execution 1327 

stay  of  execution  on  judgment  for  delivery  of  property..  1328 
on  appeal  from  judgment  or  order  of  affirmance. .  1332 

on  judgment  for  chattel 1338 

on  judgment  directing  execution  of  conveyance. . .  1880 
on  judgment  for  sale  or  possession  of  real  prop- 
erty   1331 

on  judgment  of  foreclosure  and  for  deficiency. . . .  1381 

4>  Hearing;  determination,  etc. 

prcfef-ence  of  appeal  involving  title  to  office 229 

of  secona  and  subsequent  appeals 195 

of  appeals  from  unanimous  affirmances  by  appellate 

division 701 

of  appeals  from  decision  of  surros^te 791 

of  actions  by  or  against  persons  in  representative 

capacity 701 

of  appeals  from  judgment  declaring  statute  uncon- 
stitutional      791 

when  party  has  died  pending  the  action 791 

rendition  of  judgment  absolute 101 

judgment   on    special    verdict    1187 

may  grant  leave  to  amend  on  decision  of  demurrer 4ft 

remittitur BW 

costs 3ffl 

damagos  for  delay 3B81,  SM 
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INDEX. 
A  j»peAl«  —  Continued. 

IV.    To  APPELLATE    DIVISION. 

1.  Applications  for  provisional  remedies  and  ^rders  wkhoni 

notice, 

may  vacate  or  modify  without  notice,  orders  made  with- 
out  notice 3848 

may  grant  order  applied  for  without  notice  and  refused 
below 1848 

may  grant  provisional  remedy  applied  for  without  notice 
and  refused  below  1848 

2.  When  appeal  may  be  taken.  * 

limitation  of  time 1861 

final  judgments 1846 

interlocutory  judgments 1849 

orders 1847 

orders  out  of  court  .  .  .... 1848 

from  court  of  claims 275 

See  infra,  V,  From  court  of  claims. 

8.  Undertaking;  stay  of  proceedings. 

appellate  division  mav  grant  stay 1848 

securitT  not  required  to  perfect 18KI 

stay  ot  execution  on « 1861 

when  undertaking  operates  as  stay 1862 

4.  Hearing;  questions  reviewed. 

papers  on  which  appeal  heard 1868 

papers  to  be  filed 1858 

where  heard 1856 

transfer  of  appeal  to  another  department 231,  1866 

certified  copy  of  order  to  be  transmitted  to  county  clerk.  1865 

preference  of  appeal   involving  title   to  office 229 

from  judgment  declaring  statute  unconstitutional . .     791 
•     in  actions  by  or  against  persons  acting  in   repre- 
sentative capacity 791 

from  decision  of  surrogate T91 

questions  reviewed  on  appeal  from  judgments IMI 

from  judgment  on  decision  or  report   99tt 

from  final  judgment  after  affirmance  of  interlocu* 

tory  judgment   1350 

from  final  jud^^ent  after  denial  of  new  trial  by 

appellate  division   1850 

• 

5.  Determination    and    judgment. 

on  appeal   from  judgment  on  decision  or  report 993 

entry    of   order   on    determination. ^?55 

entry  of  judgment  on  order  determining 1355 

judgment- roll    on    determination 1354 

V.  From  court  of  claims. 

from  orders  and  judgments   275 

questions  reviewable 275 

practice 275 

time  for  taking  appeal 276 

notice  of  appeal   : 276 

settlement  of  c^e   ., 277 

service  of  case  on  appeal ' 277 

amendments  to  case 27T 

preference  of  appeals   278 

questions  reviewable  .   .  . , .' .  276 

judgment 276 

V'l.  From   surrogate's   court.      See   "  Surrogate's   Court.'* 
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Appeals  —  Continued. 

Vll.    To   SUPREME    COURT   FROM    INPERTOB  COURTS. 

when  appeal  may  be  taken 1S49 

orders  anecting  substantial  rights  appealable 1342 

from  New  York  municipal  court 3213 

where  and  how  heard    13i| 

limitation  of  time  to  appeal 1341,  1343 

security   rot   required   to   perfect 1341,  13<n 

securitv  to  stay  execution  1341.  134S 

to  be  heard  by  appellate  division,  except  in  first  and  fourth 

departments 1344 

to  be  heard  by  appellate  term  in  first  and  fourth  departments.  1344 

allowance  of  appeal  to  appellate  division,  first  department 1344 

where  judgment  or  order  on  appeal  entered 1345 

judgment  on  appeal  from  N.  V.  municipal  court 3313 

allowance  of  appeal  to  appellate  division 1344 

stay  on  appeal  to  court  of  appeals 1345 

VIII.  From  city  coitrt  op  New  York. 

to  supreme  court   from  judgment 31** 

from  order  or  interlocutory  judgment 3189 

where  and  how  heard   1344 

time  to  appeal 8190 

clerk's    fees    for    certifying   papers 3191a 

stipulation  waiving  certification  of  papers SlMa 

hearing  of  appeal  ^ 3190 

exercise  of  discretion  may  be  reviewed 3180 

stipulation    for    judgment    absolute    on    affirmance    of    order 

granting    new    trial .^ 3191 

when^  appeal  may  he  taken  to  appellate  division 3191 

practice  and  proceedings  on  appeal  to  appellate  division....  3192 

time  to  appeal  to  appellate  division 3193 

enforcing  determination  of  appellate  court 3194 

judgment  absolute  on  affirmance  of  order  granting  new  trial.  3194 
costs 3251 

IX.  Prom  local  courts  op  Albany  and  Troy. 

to  county  court  from  Albany  city  court. 82U 

to  county  court  from  Troy  justice's  court ^ SUS 

X.  Fbom  justicxs'  coubt*. 

1.  When  appeal  may  he  taken, 

who  may  appeal ••••••••• 9945 

judgment  reviewable  onlv  by  appnl S044 

to  county  court  from  order  on  claim  to  surplus  on  sale  of 

strays 9095 

to  supreme  court  from  order  on  claim  to  surplus  on  sale 

'  of  strays 8095 

from  order  on  demand  for  possession  cf  strays 8108 

from  final  order  on  proceedings  for  sale  of  stray 3104 

from  judgment  foreclosing  mechanic's  lien 8400 

%  Taking  the  appeal;  justice's  return, 

to  what  court  appeal  to  be  taken 9045 

when  and  how  taken  .       3049 

service  of  notice  on  justice 9047 

payment  of  costs  and  justice's  fee 3047 

service  of  notice  on   respondent 9048 

supplying  defects,  etc.,  in  perfecting  appeal 3049 

demand  of  new  trial  as  of  right 9063 

justice's  return 9063 

return  after  te«-m  of  office 9064 

compelling  further  return   9065 

8.  Stay  of  execution. 

undertaking  to  stay  execution. 8960 

filing  undertaking  when  justice  is  dead ..•••••••••, 
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9««1«  —  ContliiuHl* 

X.  Fbou  justices'  courts  —  Continued. 

4i  Hearing  and  determiuation. 

hearing 8(W3 

papers  on  appeal 9063 

stipulation   by   respondent   for   reversal 9062 

dismissal  for  failure  to  prosecute 3062 

determination,  when  justice  unable  to  make  return 3056 

determination,  when  error  in  fact  alleged 3057 

setting  off  costs  and  recovery 3059 

costs  below  included  in  disbursements ••...,..  3060 

iudgmcnt 8063 

jud^eift-roll 8061 

restitution  on  reversal 3058 

new  trial  on  appeal  from  judgment  by  default 8064 

proceedings  on  new  trial  before  justice 3066 

costs  of  appeal ; 3063 

to  whom  costs  awarded 3066 

amount  of  costs  •  •  8067 

6.  New  trials  of  right  on, 

%tt  **  Justice  of  th«  Pxacb;  ••  •*  Niw  Tiial." 


in  person  or  by  attorney • 55,  258-^ 

of  one  attorney  for  more  than  one  defendant 479 

time  for 421 

when  summons  served  on   guardian  ad  litem  of  absent 

infant 473 

how  made 421 

notice  or  pleading  to  be  subscribed  by  attorney..,. 421 

without  demand  for  copy  of  complaint 422 

voluntary,  is  equivalent  to  service  of  summons 424 

demand  for  copy  of  complaint «•.,....... 479 

motions  on  default  of  appearance 768 

after  appearance,  papers  to  be  served  on  attorney 799 

demand  for  notice  ot  assessment  of  damages  is  not.... 1219 

in  person  or  by  attorney  in  condemnation  proceeding 3364 

of  infant  or  incompetent  person  in  condemnation  proceeding. . .  8363 
to  oppose  application  for  sale,  etc.,  for  corporate  real  property..  8303 

in  surrogates  court,  jurisdiction  acquired  by  appearance 2511 

effect   of   appearance 2533 

may  be  in  person  or  by  attorney 2583 

persons  interested  on  application  for  probate  of  heirship..  2765 
of  persons  not  cited  on  application  for  administration..  2590 

In  justice's  court,  action  commenced  by 2876 

in  person  or  by  attorney 28S6 

of  guardian  ad  litem  for  infant 2887,  2^88 

proof  of  attorney's  authority   2890 

to  wait  one  hour  for 2^3 

of  plaintiff,  when  defendant  arrested 2809 

49pellsite  Division. 

I.  Constitution  or  couar. 

a  court  of  record  .  ......••••••••••••••••••>••••••.  2 

seal  of 232 

designation  of  justices  of  . •  220 

must  be  filed 223 

revocation •••••• • 222 

judge     not     disqualified     when     policyholder     of     insurance 

company    46 

associate  justice  may  preside   2?8 

■     quorum     220,  2:?0 

ntunber  of  justices  miceesary  to  deoision 220.  230 
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INDEX. 

Appellate  Division  —  Continued. 

I.  Constitution  op  coukt  —  Continued. 

appointment  of  times  and  places  of  terms 

of  terms  to  be  published  

of  extraordinary  terms  of 2M 

location  of  courts 230 

reports  of,  see  "  Supkbms  Coukt  Rspoktbr.** 

II.  Officers,  courthouses,  etc. 

appointment  of  clerk   89.  221 

deputy  clerks 221 

librarian 321 

stenojfraphers  221 

attendants JJJ 

consultation  clerk  in  fourth  department 221 

reporter  280^  aM-2M 

eicA  laust  attend  term 243 

attendance  of  officers  at  term 242 

payment  of  fees  and  expenses  of  officers 24S 

stationery  and  minute  books 2(1 

heating,  etc.,  of  courtroom   MS 

telegraphing  day  calendar  to  county  clerks *. 242 

III.     itJRXSDICTION    AMD  P0WEB8. 

powers   of  Justices   of    220 

appointment  of  special  and  trial  terms  by 232 

assignment  of  justices  to  hold  trial  and  special  terms 2S2 

designation  of  temporary  jail  by  presiding  justice..   135,  186.    144 

transfer  of  appeals  to  another   department 220,    281 

power  to  make  rules 220 

jurisdiction 220 

submisiiion  of   controvers]r  to 1270-1281 

may  vacate  or   modify   without  notice,   orders  made   without 

notice ISM 

may    grant    order    applied    for    without    notice,    and    refused 

below 15tt 

may  grant  provisional  remedy  applied  for  without  notice  and 

refused  below IMS 

may  grant  stay  pending  appeal 13M 

may^  hear  exceptions  in  first  instance 1000 

motion  for  new  trial  to,  when  trial  by  court  or  referee 1001 

judgment  pn  motion  for  new  trial  in  first  instance 1227 

judgment  on  appeal  from  judgment  where  special  or  general 

verdict  rendered 1187 

may  supply  defects  and  irregularities 722 

may  grant  leave  to  amend  on  decision  of  demurrer J07 

when  mandamus  granted  by 2000 

See  **  Mandamus."^ 

when   writ  of  prohibition  granted  by 2000 

See  "  Prohibition." 

when  certiorari  to  review  granted  by 21M 

See  "  Certiorari." 

IV.  Appeals  to.     See  "  Appeat^." 
Apportionment. 

rents,  annuities  and  dividends  on  death  of  peraep  iatcrettad. . .  SW 
■  Appralaera. 

reference  on  application  for  anpoir^^ment 887 

of  vessel  attached  ...  601 

appointment  of,  for  estate  of  decedent 206S 

on  application  to  mortgage  decedent's  realtv  to  pay  debts,  2710 

by  surrogate's  court   not   stayed  by  appeal 2V57 

appraisal    of    decedent's    estate 2065 

clerks  of  sirrogate's  courts  not  to  act  as 2502 

fees,    in   surrogate's  court 2753 

1190 
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IMDIHL 
-bdtrAtion. 

I.    ThX   SUBMI8SI0V. 

when  submission   cannot  be  made 

what  controrersies  may  be  submitted 

execution  and  acknowledgment  of   submiision 2868 

maj  stipulate  for  entry  of  judgment  on  award 2806 

appointment  of  additional  arbitrator  or  umpire 2867 

additional  arbitrator  or  umpire  to  sit  with  original  arbitrators.  2867 

appointment  of  time  and  place  for  hearing 2368 

notice  of  hearing 2868 

adjournments 2868 

oath  of  arbitrators   2860 

arbitrator   may  issue  subpoena   864 

requiring  attendance  of  witnesses    2870 

all  the  arbitrators  to  meet  2871 

fees  of  arbitrators  2871 

right   to    revoke    2388 

who  ma^  exercise  right  to  revoke  2888 

submission  cannot  be  revoked  after  close  of  hearings 2388 

revocation  of  submission  by  death  of  party  before  award ....  2382 

by  appointment  of  committee  for  party 2882 

party  revoking,  liable  for  costs,  damages  and  expenses 2384 

recovery  against  party  revoking  limited  to  actual  damages...  2886 
effect  of  futile  submission  on  limitation  of  action 411 

II.  Tbb  awaxd. 

award   by   majority    • 2871 

may  require  payment  of  fees  and  expenses 2871 

to  be  acknowledged  or  proved   2872 

motion  to  confirm 2378 

notice  of  motion  to  confirm   2373 

upon  what  grounds  vacated   2374 

when  award  may  be  modified  or  corrected 2375 

when  motions  to  vacate,  modify  or  correct  award  to  be  made,  2376 

stay  pending  motion  to  vacate 2376 

costs  on  vacating 2376 

rehearing  on  vacating 2374 

proceedings  on  death  of  party  after  award 2382 

proceedings  where  committee  appointed  for  party  after  award.  2882 

III.    EnTKY   or    JUIMMBNT. 

entry  of  judgment  on  award 2378 

in  what  counter  judgment  to  be  entered 2366 

costs  on  entering  judgment 2878 

judgment-roll   2879 

docketing   judgment    2370 

effect 2380 

enforcement 2380 

appeal  from  order  or  judgment.....' 2381 

entry  on  death  of  party  after  award   2382 

right  of   action   in   affirmance,   disaffirmance   or  modification, 
not   affected 2386 


Arasr. 

pay,  pensions,  rewards,  arms,  etc.,  exempt  from  execution 1303 

Arrest. 

See,  also,  "  Pbovisional  Rbmbdibb." 

I.  Wbbn  obdbb  may  issvb. 

writ  oi  ne  exeat  abolished W8 

in  civil  cases  only  when  expressly  authorized 648 

right  to,  dependent  on  nature  of  action 649 

lor    non-payment    of    coBts 16 

JlOl 


INDEX. 

Afresi  —  Contlmied* 

L  Whin  obdeb  mat  xssux  —  Continued. 

for  non-payment  of  contract  debt t% 

allegation  of  fraud  in  contracting  debt fM 

actions  for  funds,  etc.,  of  state,  municipalities,  etc M9 

complaint  demanding  performance  of  act 550 

right  dependent  on  extrinsic  facts 53«) 

when  of  right &51 

when   discretionary    551 

arrest  for  fraud,  not  affected  by  judgment  for  price,  etc....     552 

foreign  judgment  does  not  affect  right 552 

against  person   usarpin^  office 1949 

prisoner  may  be  committed   for  civil  contempt  on  discharge  ^^ 

from  custody   2282 

in  habeas  corpus,  of  person  about  to  remove  prisoner...  2064-2«*7 

new  order  of,  against  escaped  sick  prisoner 127 

of  juror  for  non*attendance 1110,  1153 

of  delinquent  on  warrant  to  collect  fine 2298 

n.   ExBlfPTION    AND   PRIVIXJEGB  PROM   ASREST. 

not  abridged  by  provisions  relating  to  justices*  courts 2904 

women  not  to  be  arrested,  except,  etc 663 

lunatics  and  idiots  to  be  discharged 554 

infants  under  fourteen  to  be  discharged 654 

persons  sued  in  representative  capacity  not  to  be  arrested...    655 

privilege   from 5S4 

of  officers  of  court 5A5 

of  attorneys   5<9 

of    witness   ^ 860 

of  officer  conveying  prisoner  through  another  county...  119 
of  prisoner  being  conveyed  through   another  county. . .    119 
officer  of  unincorporat^  association  exempt  in  action  against 

association  .  . 1921 

discharged  insolvent  debtor  exempt 2213 

privileged  persons  to  'je  discharged 564 

discharge  of  witness  arrested  in  violation  of  privilege Wl 

what  judges  may  discharge  witnesses  illegally  arrested 662 

order  discharging  privileged  person   does  not  bar  second  ar- 
rest      6«4 

of  witness  in  violation  of  privilege^  is  void MS 

damages  for  arrest  of  witness  in  violation  of  privilege 963 

liability  of  sheriff  for  arrest  in  violation  of  privilege 864 

* 

in,  Ybx  oedeb. 

who  may  grant  order 556 

when  to  be  made  by  court  only. 551 

time  for  rendition  of  final   decision 719 

proof  required  to  procure 557 

when    granted    .^ 558 

when  granted  without  complaint 558 

service  of  amended  complaint  to  sustain  order 55S 

may  be  granted  on  counterclaim 720 

not  granted  with  injunction  or  attachment,  except,  etc 719 

in  actions  against  joint  debtors 1940 

when  security  given  on  appeal 551 

not  grafitcd  on  submitted  controversy , UBl 

contents  and  form  of  order 561 

to  whom  order  directed 661 

bail  to  be  specified 661 

papers  to  be  filed S6t 

security   upon   order   by   court t 560 

security    u|K)n    order    by    judge lv& 

undertaking  not  impaired  by  removal  of  action   from  county 

court 346 


INDEX. 

neat  —  Conilnited*        ^. 

HI.  The  ordek  —  Continued. 

security  for,  not  required  from  state,  municipality^  etc 1990 

liability  of  state,  municipality  or  officer  for  damages 1990 

arrest  in  proceedings  supplementary  to  execution 24S7-2439 

right  to  replevy  when  order  of  arrest  has  issued.... 1714 

costs  for  procuring  order  of  arrest 8261 

"^Vp  Vacating  or  modifying  order. 

to  whom  application  to  be  made ....•• 568 

time  for  rendition  of  final  decision 719 

when  order  granted  before  service  of  complaint 558 

time  for  making  application  to  vacate 567 

time  for  making  application  to  increase  security 667 

• 

V.    EZBCVTINO    THX    ORDER. 

how  order  executed 56.3  * 

order  of,  from  N.  Y.  city  court  to  be  executed  by  sheriff 83^ 

attachment    issued    by    surrogate    may    be    executed    in    any 

county   '. ...  2519 

limiting  time  for  execution 661 

when  permitted  on  Sunday A 

copy  of  papers  to  be  delivered  to  defendant 662 

•heriff  not  to  take  reward  for  waiting  for  prisoner 114 

prisoner  may  be  conveyed  throusrh  another  county 118 

delivery  of  order,  etc.,  to  sheriff's  successor 187 

filing  papers  if  bail  not  given 590 

of  sheriff  by  coroner 174 

in  action  in  which  sheriff  is  plaintiff 179,     180 

sheriff's  fees  for  serving  and  executing  order 3807 

VI.    CtrSTODY    AMD    DETENTION    07    PRISONER.       See,    alsO,    "IMPRISON* 
MBNT." 

custody  of  prisoner 110 

term  of  imprisonment  limited ••••••••••• Ill 

support  of   prisoners ...•.••..• 112 

sheriff  not  to  charge  for  food,  etc ..••••.• 113 

charges  for  lodging,  etc.,  of  prisoner 116 

prisoner  may  send  for  necessaries Il6 

charges  for  rent,  etc.,  prohibited 117 

rewards  other  than  fees  allowed  by  law  prohibited 117 

when  entitled  to  jail  liberties • 149 

time  to  serve  answer  of  person  arrested 566 

how  sheriff   confined ^ 175 

place  of  sheriff's  confinement  dpemcd  a  jail^ , . . . .     176 

attachment   in   contempt    not   to    issue   against    person    under 

arrest    -..  2278 

habeas  corpus  to  answer  for  civil  contempt 2278 

remand  of  prisoner  on  habeas  corpus  to  answer  for  civil  con- 
tempt    ^ 2282 

habeas  corpus  to  produce  prisoner  on  proceeding  to  discover 

death  of  life  tenant 2807 

Sheriff's  liability  for  escape 158,    159 

VII.  Admission  to  jail  liberties.     See  "  Jail  Liberties  " 

Vlll.  Discharge   from   arrest.     See,   also,   "  Insolvent   Debtors." 

for  delay  in  pro.secuting  action 572 

for  delay  in  entering  judgment   572 

for  delay  in  issuing  execution <"72 

release  on  discharge  of  insolvent  debtor 2185 

how  validity  of  discharge  of  insolvent  debtor  tested 2185 

validity  of  discharge  of  insolvent  deWor  may  be  attacked  on 

motion  to  vacate 2187 

116,1 
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INDEX. 

Arreat  —  ConUnned. 

IX.  Pbocesdincs  ArrsR  juogmknt.     See,  alio,  "  Exbcutiom.** 

pUintiff  must  prove  allegation  of  fraudulent  mia^pUcation. .    M) 

arrest  after  final  judgment 661 

execution  against  person  after  order  of  arrest 1487 

X.  Bail. 

punishment  for  giving  fictitious  bail 14 

defendant  must  be  discharged  on  giving  bail 5T2( 

opportunity  to  procure 67S 

defendant  may  elect  to  give  bail  or  bond  for  liberties 574 

contents  of  undertaking 575 

examination  of    sureties 67(1 

justification  of  sureties. 576 

ttotice  of  justification  in  N.  *Y.  city  court SlCl 

service  of  papers  on  plaintiff's  attorney 57V 

when  bail  deemed  accepted 677 

notice  of  rejection 577 

notice  of  justification  on  reje^on  by  platntiflf 578 

substitution  of  new  bail  on  rejection  by  plaintiff 578 

qualifications 579 

examination  in  justification 5R0 

allowance    of 581 

deposit  in  lieu  of  bail 682 

payment  of  dq>08it  into  court 683 

substitution  of  bail  for  deposit 684 

application  of  deposit   585 

direction  for  payment  of  deposit  to  third  person 586 

when  sheriff  liable  as  bail 687 

{proceedings  on  judgment  against  sheriff. 588 

iability  of  bail  to  sheriff 688 

XI.  Chasging  and  discharging  bail. 

exoneration  by  surrender  of  defendant 691,  502 

how  surrender  to  be  made 582 

bail  may  arrest  defendant  to  effect  surrender 568 

exoneration  by  defendant's  voluntary  surrender 5M 

custody  of  person  surrendered  in  exoneration 110 

liabilities  of  sheriff  as  bail 585 

rights  of  sheriff  liable  as 586 

bail  to  be  proceeded  against  by  action  only 596 

action  against  bail  only  after  return  of  execution 597 

duty  of  sheriff  on  execution  to  charge  bail 588 

defences  in  action  ai^ainst  bail 699 

relief  of  bail  when  defendant  arrested  for  crime 800 

exoneration  by  Heath  of  def^dant 001 

exoneration  by  discharge  of  defendant  from  obligation: 001 

extension  of  time  to  surrender  defendant 001 

payment  of  costs  as  condition  of  exoneration «••  001 

XII.  In  New  York  city  court. 
1.  Gemra!  prox'isions. 

time  of  defendant  to  answer. • 8106 

power  to   relieve  from   imprisonment 810S 

notice  of  non-acceptance  of  bail •••••••••  8108 

notice  of  justification  of  bail 8108 

M,  In  marint  causes, 

order  of  arrest .• 8177 

contents    of    order 3178 

execution    of    order 3J79 

service   oi   snmmftns   and   order 3179 

bail   or   (U'|»r>«,it    In- fore    return 31N0,  3181 

after     return     .    J  JJ^ 
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iLvnreat  —  Coiitliiiied« 

i^CII.  In  New  York  city  court  —  Continued. 
2.  In  marine  causes  —  Continued. 

custody  of  defendant 9188 

return  of  sheriff 8184 

^pearance  and  proceedings  after  return 3186 

^CIII.  In  JYISTXCBS'  COURTS.     See,  also,  "  Justice  of  the  Peace." 

privilege  from  arrest  not  abridged  or  affected 2904 

females  exempt 2884 

in  what  actions  order  granted 2886 

grounds  for  granting  order 2884 

proof  of  extrinsic  facts  necessary  in  action  for  misappropriat- 
ing funds   2908 

sufficiency  of  papers. 2896 

plaintiff's  undertaking  on 2896 

contents  of  order   2897 

execution  of  order 2893 

constable's  return 2899 

plaintiff  must  appear  when  notified 2899 

defendant  to  be  kept  in  custody 2900 

motion  to  discharge  from  arrest 2901 

effect  of  order  discharging 2902 

when  summons  accompanied  by  order  returnable 2877 

discharge  of  defendant  on  adjournment  by  plaintiff 2964 

undertaking  for  discharge  of  defendant  pending  adjournment.  2968 

XIV.  Im    New    York    municipal    courts.       See,  also,  "  New  York 
Municipal  Courts." 

order 3210,  3211 

proceedings  on  order 3218 

XV.  In  local  courts  of  Albany  and  Troy. 

in  Troy  justice's  court    3210,  3211 

in  Albany  city  court   8210,  32il 

Aasavlt  and  Battery. 

included  in  term  '*  personal  injury  "   3343 

limitation   of  actions    384 

jurisdiction  of   N.    Y.   city  court  over  actions  for   assaults  on 

vessels ' 817 

arrest  in  marine  action  in  N.  Y.  city  court 3177-3187- 

exceptcd  from  jurisdiction  of  justice's  court   2863 

of  Albany   city  court   2863,  8223 

of  Troy  justice's  court    2863,  8223 

c^sts  when  recovery  is  less  than  $50 8228 

Aiiaesamemt  ofDamaffes. 

1.  In  actions. 

by  jury  in  action  to  recover  money    1183 

on  judgment  by  default 1215 

in  replevin   after   trial 1726 

on   judgment   by  default    172)) 

deposition  witnout  state  for  use  on    888 

in  action  for  negligently  causing  death 1904 

II.  Writ  of. 

for  general  provisions,  see  "  Writs." 

a  state  writ    1991 

substituted  for  writ  of  ad  quod  damnum   1091«  2103 
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INDBX. 

^■■••■■teiit  of  Damaarea  —  Contlnved* 

II.  Weit  or  —  Continued. 

may  issue  on  behalf  of  United  States ...• Sllf 

application  for  writ 2104 

attorney-general  or  district  attorney  to  make  application 2106 

to  whom  writ  directed 2106 

contents 2l<n 

advertisement  of  notice  of  execution 2106 

sheriff  to   summon   jurors. 2100 

jurors  to  be  sworn 2110 

view  by  jury .^ 2111 

jury  to  make   inquisition 2111 

second  jury  on  disagreement  of  first 2111 

inquisition  to  be  signed  and  filed 2111 

return  of  sheriff  to  writ 2111 

notice  of  application  to  confirm  or  set  aside 2112 

setting  aside  inquisition 2113 

order  confirming 2114 

vesting  of  title  in  state 2114,  2116 

state  treasurer  to  pay  damage's  to  governor 2115 

governor  to  pay  damages  into  court 2116 

investment    of 2117 

determination  of  claims  to  money  paid  into  court 2118 

See,   also,   "  Decedents*  Estates;  "  "  Exbcvtoes  awd  Ae- 

MINISTEATORS." 

defined,  in  surrogate's  practice JSiJ 

order  or  decree  as  evidence  of • 


may  include  cost  of  bond  in  commissions VOti 

not  to  be  arrested,  except  for  personal  act 065 

official,  security  for  costs  by 3268,  3270,  <C7t 

consent  of,  to  discharge  of  insolven?    •••..  2153 

by  insolvent  debtor,  see  **  Insolvent  Deetobs.** 
on   application    for  discharge  from  imprisonment  under  cxeen- 
•  tion,   sec  "  Execution." 

assignee  of  claim  may  sue 1909 

what  claims  or  demands  assignable IVIV 

of  cause  of  action  for  usury 1911 

judgment   assignable 1912 

when  transfer  of  judgment  conveys  cause  of  action 1912 

assignee  takes  subject  to  equities  accruing  before  notice 19^ 

counterclaims  in  actions  on  assigned  claims ,  . .    502 

in  actions  by  a<isignces  of  bills  and  notes 502 

substitution  or  joinder  of  assienee  as  party 75r« 

assignor  of  judgment  must  acknowledge 1262 

of  undertaking  on  attachment  on  discharge  of  defendant 710 

of  right  to  sheriff's  deed  on  sale  or  execution 1474 

action  by  assignee  to  recover  chattel 1692 

liability  of  transferee  of  cause  of  action  for  costs S247 

A«Elirntnent  for  Ilenefit  of  Crt^Attorn. 

petition  of  stirety  of  assignee  to  be  relieved  from  bond..* 612 

preference  of  actions  by  or  against  assignee 791 

filing  notice  of  assignment  of  judgment • 12^ 

consent  to  discharge  insolvent   debtor. ••.••••••  ••••••••• 2153 

A»«l«tsiMoe. 

w]i«n  writ  !ss«es  In  coBdemnatioa  procc«<Biiff •  •  •  ••••«••••••••  VTt 

1166 


INDBX. 

jurisdiction  of  county  court  over  joint-stock  associations 841 

action  hy  or  against  president  or  treasurer « . . . .  1919 

right  of  action  against  members  not  affected   1923 

what  deemed  an   association , 1919 

death  or  incapacity  of  member  does  not  affect  action 1920 

substitution  of  successor  of  officer 1920 

effect  of  judgment  against   officer 1921 

issuance  of  execution  against 1921 

action   against  members  after  execution   against  association..  1922 

limitation  of  action  against  members  suspended 1923 

misnomer  of  member 1924 

improper  joinder  of  person  not  liable  or  dead '.  1924 

provisions  relative  to  determination  of  claim  to  real  property 

applicable    1660 

servfces   of  summons   by   publication   upon   unincorporated 

associations 438 

AttAebment. 

I.  When  warrant  gramtbd. 

by  whom  granted  in  city  court  of  New  York 827 

time  for  rendition  of  final  decision 710 

not  to  be  granted  with  arrest  or  injunction,  except,  etc 719 

in  what  actions  granted   635 

facts  required,  to  procure  warrant 636 

In  action  against  public  ofHcer  for  peculation 637 

may  be  granted  to  accompany  summons 638 

may  issue  on  counterclaim 720 

not  granted  on  submitted  controversy 1281 

in  action  to  charge  joint  debtor  not  summoned   in  previous 

suit   1946 

service  of  summons  after 638 

•fRdavits  to  be  filed • • 639 

undertaking  on  «...  640 

contents  of  warrant %•••• 641 

to  whom  warrant  directed •••••••.. 641 

undertaking  not  avoided  by  defect  in  warrant.,.. •...  649 

^  not  invalidated  by  want  of  jurisdiction..* ...•  643 

security  not  required  from  state,  municipality,  etc 1990 

liability  of  state,  municipality  or  officer  for  damages 1990 

II.  Execution  of  warrant  pending  trb  action. 

sheriff,  to  execute  warrant  of  city  court  of  New  York 888 

levy  by  sheriff  after  term  of  ofnce 644 

levy  on  defendant's  property 644 

seizure  of  books  of  account,  vouchers,  etc «....  644 

evidences  of  title 644 

unpaid  subscru>tion  to  foreign  corporation 646 

shares  or  bonds  of  corporation 647 

bonds,   notes  and  instruments  fbr  payment  of  money 648 

interest  as  legatee  or  distributee 648 

interest   in   real   property «..  645 

ttottcc  of  attachment  of  real  property 649 

personal  property  capable  of  manual  delivery. 649 

personal  property  not  capable  of  manual   delivery 649 

property  discovered   in   action  by  sheriff 64n 

third  ^person  to  furnish  certificate  of  defendant's  interest 656 

examination  of  person  refusing  certificate  of  interest 651 

undertaking  to  carrier  by  water    652 

connivance  to  prevent  levy  on  crood?  aboard  ship 653 

InTCtttory  by  sheriff  and  appraisers 654 

ihcriff  to  collect  debts,  etc..   attached 655 

may  sue  on  debts,  etc..  attached 655 

action  by  sheriff  in  aid  of  attachment 655 

action  by  plaintiff  in  aid  of  attachment 877 

of  poishable  goods  and  asdmais 
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INDBX. 

Attaolinieiit  —  Oontinnefl* 

IL  ExBcuTZON  or  wareant  fbndzno  the  actiom  —  ContiaMd. 

enforcement  of  return  of  inventory 

refusal  to  return  inventory  a  contempt 

levy  not  superseded  on  appeah t . . .  1211 

additional  allowance  to  plaintiff  when  property  attached.  VSH  3294 

computation  of  additional  allowance OO 

•henfTs   fees  on 007 

for   levying   on   warrant 3307 

for   inventory    and    appraisal 8*)7 

poundage   3307 

exemption   of  exhibits  at   exhibitions 1404a 

ni.  Vacating  oe  icodxfyxng  waeeant;  incexasino  sbcvsitt. 

when  warrant  "  annulled  "    SS43 

who  may  move 682 

what  relief  may  be  asked 68S 

motion  to  vacate  or  modify  or  increase  security ffi2 

to  whom  application  made 683 

time  for  rendition  of  final  decision 719 

on  what  papers  made 683 

denial  of,  not  to  prejudice  subsequent  motion 686 

restoration  of  attached  property  to  defendant   'i^ 

restoration  of  books,  vouchers,  etc.,  to  defendant 710 

delivery  of  undertakings  to  defendant 710 

assignment  of  undertakings  to  defendant 710 

defendant  to  be  substituted  in  sheriff's  action T10 

cancelling  notice  attaching  real  property 711 

alieriff  to  file  warrant  and  return  thereon • 713 

rV.   BllCRAECS   or    ATTACHMENT. 

motion  for  discharge • •••.........■  687 

undertaking  on   application ..•••. •••..  688 

application  by  one  of  several  defendants 689 

undertaking  by  one  of  several  defendants. ...« 688 

sureties  to  justify  if  required 690 

sheriff  to  retain  property  until  justification 601 

provisions  aoply  to  vessels 682 

partner  of  defendant  may  apply 698 

undertaking  by  partner  of  defendant ^ 684 

proceedings  to  ascertain  value  or  sufficiency  of  sureties 68S 

notice  of  application 606 

undertaking  by  junior  creditor  to  prevent  release  of  foreign 

vessel  701 

restoration  of  attached  property 700 

of  books,   vouchers,   etc 710 

delivery  of  undertakinors  to  defendant 710 

assignment  of  undertakings  by  sheriff  to  defendant 710 

defendant  to  be  substituted  in  sheriff's  action 710 

cancellation  of  notice  attaching  real  property • 711 

sheriff  to  file  warrant  and  return  thereon ••••••••••••  713 

V.  Fespeeencxs  between  waeeants. 

rule  as  to  executions  governs • ••...•.••  607 

levy  under  junior  warrant 698 

undertaking  by  junior  to  prevent  release  of  foreign  reiicl. ...  701 

subsequent  attachment *of  foreign  vessel 708 

rights  of  junior  in  action  in  aid  by  senior  and  sheriff 703 

action  in  aid  by  junior  jointly  with  sheriff 704 

rights  of  third  and  subsequent  creditors TV 

•rder  of  preference  as  against  exccutkm 1407,  14(08 
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AttAelftment  —  Continued. 

VI.    CU^IMS   OF    THIRD   PARTIES   TO   FROPSBTT. 

trial  of  claim 108,  109,  flB7 

indemnity  by  plaintiff  to  sheriff .'. . .  608 

affidavit  of  claimant 667 

application  by  claimant  to  court 668a 

undertaking    668a 

justification  of  sureties 668a,  600 

retention  of  property  until  justification 658a,  691 

payment  of  sheriff's  fees,  etc 668a 

action  by  sheriff  on  undertaking 668a 

finding  not  to  prejudice  claimant 658 

sheriff  to  keep  property  or  proceeds  until  iudgment 674 

payment  of  money  into  court 675 

release  of  surplus  property   676 

sheriff's  fees  tor  notifying  jury 8307 

1.  Domestic  vessels. 

proceedings  on  claim 660 

appraisal    661 

undertaking  for  release 662 

order  for  discharge 668 

action  by  defendant  on  undertaking 664 

action  by  sheriff  on  undertaking 664 

defences  in  action  on  undertaking 666 

sale  by  sheriff   671-678 

2.  Foreign  vessels. 

claim  of  ownership 666 

appraisal    666 

notice  of  appraisal  667 

undertaking  by  plaintiff  668 

discharge  of  foreign  vessel 669 

discharge  on  claim  of  title 670 

sale  by  sheriff   671-678 

VII.  Actions  in  aid  of  attach iibnt. 

by  sheriff 666 

by  plaintiff 677 

costs  in  action  by  plaintiff 677 

leave  to  olaintiff  to  sue 678 

joining  plaintiff  with  sheriff 679 

management  is  subject  to  direction  of  judge 680 

rights  of  junior  in  action  by  senior  and  sheriff 708 

by  junior  plaintiff  jointly  with  sheriff 704 

VITI.  Procredings  after  judgment. 

entry  of  judgment  by  default  on  service  by  publication 1217 

to  wnom  execution  issues 706 

when  judgment  enforceable  only  against  attached  property..     707 

requisites  of  execution  after  levy  of  attachment 1370 

bow  judgment  satisfied   708 

order  of  sale  of  property , 708 

concealing  or  withholding  property 7^8 

collection  of  debts  and  choses  in  action 708 

sale  by  sheriff  under  order  of  court 708 

warrant  revived  by  reversal  of  judgment  for  defendant 334.^ 

effect  of  stay  of  proceedings  on  final  judgment  for  defendant.  3343 

IX.  Actions  against  sheriff. 

<uhstitution  of  indemnitors  as  defendants .  1421 

aotice  of  application   1422 

terms  on  substitution 1423 

when  indemnity  relates  to  part  of  property 1424 

proceedings  when  officer  is  joined  witn  indemnitors 1425 

effect  of  order 1426 

officer  must  give  notice  of  action 1427 

property  seized  under,  not  to  be  replevied 1690 

lies 
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A.ttaeIiineBt  —  Contlnved. 

X.  Ik  justicEiS'  courts. 

in  what  actions  warrant  may  be  graittcd  ••••• • 

affidavit  on  application • 

grounds  for  issuing  warrant 2^06 

to  be  issued  with  summons 290T 

form  and  contents  of  warrant   2907 

plaintiff's  undertaking ■ 2908 

execution  of  warrant  2W* 

sale  of  perishable  property. 2DP9 

•crvlce  of  summons  and  warrant  on  defendant 2019 

undertaking  by  defendant 2911 

re-delivery  to  defendant 2911 

claim  by  third  person 2012 

bond  of  claimant  and  delivery  thereon 2912 

judgment  in  action  on  bond  of  claimant 2913 

action  by  defendant  on  claimant's  bond 2914 

return  of  warrant 2915 

motion  to  vacate  or  modify  warrant 2916 

motion  to  increase  plaintiff's  security 2916 

€lFect  of  vacating  warrant  on  jurisdiction  of  justice 2917 

proceedings  when  summons  not  personally  served 2916 

effect  of  judgment  when  summons  not  personally  served 2018 

execution  when  summons  not  personally  served 2018 

property  levied  on,  cannot  be  replevied 1600,  "^" 


JD.  In  local  courts. 

1.  Ntw  York  city  court. 

proof  required  to  obtain  warrant 

order  for  service  of  summons  without  city  or  for  puUica* 

tior 8170 

sale  of  perishable  property  levied  cm S178 

1.  New  York  municipal  courts, 

when  warrant  to  issue 8210.  3211 

%,  Jn  Albany  and  Trey, 

when  warrant  to  Issue S210;  8&1 

A.tteii.dant«. 

of  courts,  not  to  practice  as  attomejps • 62 

how     furnished • 31 

of    appellate    division 221,    2*2 

of  court  in  Kings,  Queens  and  Richmond  Counties 05,      96 

sheriff  to  designate  constables  and  deputies 97,      9S 

penalty   for  neglect  to  attend 99 

of   New    York    city   court 835-^137 

tenure   of  office   and  fees  not  affected 33M 

tomnrn«»r.tinn    'S^Vl 

of  surrogates  courts   2198 

Xiiorneym, 

I.  Qualifications  and  admissiok. 

refusal   of  admission  for  fraudulent  acts M 

examination   and  admission 68 

board   of   law   examiners   created 7i6 

rules  for   admission   of 193 

rules    of    examination 56 

chani^ing  rules    for   examination   and   admission 57 

rules  may  exempt  graduate   from  clerkship 58 

admission    of,    from    other    states 56 

oath   of    ofHce 59 

certificate    of    admission ...••  69 

residence  in  adjoining  states • 80 
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A^ttorneys  —  Continued. 

II.  Suspension  and  removaz^ 

suspension  for  misconduct , Ij7 

disqualified  on  conviction   of  felony 67 

disbarment  of  former  prosecutor  for  defending  prosecution . .  80 

to  be   suspended   or  removed  only  on  notice 68 

service  of  notice  without  the  state 68 

district  attorney  to  prosecute  cases  for  removal 68 

removal  operates  in  every  court 69 

vacating  order  of  debarment 07 

expenses  of  proceedings  to  remove 68 

III.  When  disqCalifibd  to  act, 

of  judge,  in  matter  before  him 50 

partner  of  judge   before  judge 49,  50 

clerk  of  juclge  before  judge ^ 50 

clerk,  etc.,   in  his  own  court 01 

sheriff,  coroner,  etc.,  not  to  practice 62 

of    surrogate    2474 

clerks   of    surrogates'   courts 2502 

district  attorney,  etc.,  not  to  defend  after  he  leaves  office...  79 

partner  of  district  attorney,  etc.,  not  to  defend  prosecutions.  78 

constable  and  law  partner  of  justice  before  justice 28.'^9 

judge  of  court  of  claims 279 

IV.  PmorsMioNAL  duty  and  conduct. 

noU'Dayment  of  money  a  civil  contempt. 14 

misbehavior,  neglect  or  disobedience^  a  civil  contempt 14 

assuming  to  act  as,  without  authority 14 

only  attorneys  to  practice  in  New  York  city 68 

penalty  for  unlawfully  practicing  in  New  York  city 64 

treble  damages  for  deceit ^ 70 

deceit  a  misdemeanor    70 

treble  damages  for  wilfully  delaying  cause 71 

not  to  lend  name 72 

not  to  buy  claim    ^ 73 

not  to  give  consideration  to  procure  business 74 

misdemeanor  to  buy  claim  or  illegally  procure  business 76 

taking  bond,  etc.,  not  within  prohibition  a^inst  buying  claim.  76 

party  prosecuting  in  person  within  prohibitions  on  attorney..  77 
corporation    engaged    in    business    of    conducting    litigation, 

within    same    prohibitions 77 

unlawfully   defending  prosecution  is  misdemeanor 80 

■lay  defend  hims«lf  in  peram 81 

llabi«  for  costs  for  pleading  scandalous  matter B46 

order  of  arrest  in  action   tor  malpractice '. 549 

in  action  for  misapplied  funds 549 

in  justice's  court  for  misappropriating  funds 2896 

limitation  of  action  for  money,  etc.,  received  by 410 

communications  to.  are  nrivileged   f^^^ 

privilege  waived  when  attorney  subscribes  will  as  witness. . . .  836 

V.  Appearance  and  authority. 

appearance  may  be  by 55 

in  justice's  court   2886 

assignment  to  conduct  action  by  or  against  poor  person. .  458,  460 

>  463 

may  appear  in  proceedings  instituted  by  state  writ. 1905 

of  relator  in  state  writ  deemed  attornfcy  for  people 1905 

proceedings  on  death  or  disability 65 

appearing  for   two  or  more   defendants   to   receive  one  copy 

complaint 479 

want  of  warrant  of  attorney  cured  by  judgment  on  verdict, 

etc.  .  . 721 

immaterial  omissions  of,  cured  by  judgment  on  verdict,  etc. ..  721 

may  satisfy  judgment  within  two  years  after  entry 1290 
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kttowneym  _  Continued. 

V.  Appeakancb  and  authosity  —  Continued. 

revocation  of  authority  to  satisfy  judgment 

proof  of  authority  to  appear  in  justice's  court 

production  of  authority  of  plaintiff's  attorney  in  action  of 

ejectment     1512-15H 

not    liable     for    costs    because    of    contingent     interest    in 

recovery 8347 

liability  for  costs  when  security  not  given 3Z7S 

VI.  Subscription   op  process  and  pleadings. 

process  to  be  subscribed  or  indorsed  by M 

to   subscribe   summons 417 

pleadings 520 

notice  of  appearance,  answer  or  demurrer 121 

order    of    arrest 5^ 

warrant    of   attachment 6t1 

offer  and  acceptance  of  compromise. 740 

verification  of  pleadings  by 5S> 

of    account ' S31 

VII.  Sexvics  op  papbrs  on. 

service  of   papers   on 796 

by   leaving  at  residence T97 

by  leaving   in   office 797 

by  leaving  with  partner,  clerk,  or  person  in  charge  of  office.  797 

after  appearance,  papers  to  be  served  on  attorney 790 

VIII.  Compensation. 

compensation^    for    services 6S 

lien  for  services  on  cause  of  action 66 

lien  not  affected  by  settlement 66 

determination   and  enforcement  of  Hen 6B 

costs  to  poor  person  payable  to  attorney 467 

not  entitled  to  witness  fees  for  testifying  for  client 3288 

IX.    PlIVILSQE    AND    EXEMPTIONS. 

communications   to,    arc   privileged.  .• 835 

privilege    from   arrest 565 

furniture  and  library  of  householder  exempt  from  execution.  1391 

exemption  from  jury  service 1<^,   1081,  1127 

proof    of   exemption. 1062,  1129 

/ittorney-Oeneral. 

I.  Powers  and  duties. 

partnef  not  to  defend  prosecutions 78 

not  to  defend  after  leaving  office TV 

application  to  perpetuate  testimony  in  relation  to  claim  filed 

against  state    28Ba 

to  represent  state  before  court  of  claims ^ 710 

superintendent  of  public  works  to  assist  in  canal  claims....     270 

to  approve  bond  of  depositories  of  court  funds 746 

to  appear  for  state  in  foreclosure  of  realty 1627 

searches  to  be  made  without  charge  for 3290 

may  appeal  from  discharge  of  prisoner,  on  habeas  corpus....  2058 

application  by,   for  habeas  corpus  to  testify 2011.  2012 

no  fres  or  undertaking  to  bring  up  prisoner  on  habeas  corpus  2MI2 

to  make  application  for  writ  of  assessment  of  damages 2105 

to  appear  on  application  to  discharge  of  insolvent  debtor.  ...  2207 
as  to  final  accounting  of  receiver  of  corporation 2431b 

n.  Service  op  papers  on. 

notice  of  claim  against  state  to  be  filed  with 264 

summons  in  action  for  partition 1504 

citation  on  petition  for  administration...... 2S00 

on  accounting   by    executor   or    administrator 2740 

notice   of  application   to   diFcharge  insolvent  debtor....  216&,  2207 
in  action  to  enforce  mechanics'  liens S408 
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III.   ACTIOKS  BT. 

causes  of  action  against  same  defendant  to  be  joined 1M8 

consolidation  of  actions  by  people -ai^inst  different  defendants.  1068 
•joinder  of  relator  as  party  plaintiff  in  action  by  people......  1060 

rdator  to  give  security  for  costs,  etc 1986 

when  he  must  begin  action  against  corporation 1806 

•gainst  directors  and  officers  of  corporation  for  mitconduet..  1782 

la  name  of  people  to  dissolve  corporation •••  1785»  1786 

reference  of  issues • 1012 

to  annul  corporation    1797,  1798 

by  people  to  recover  public  funds • 1076 

to  vacate  letters  patent  1957-1960 

in  name  of  people  against  usurper  of  office  or  franchise.  1948-1966 
See  "  Quo  Warranto." 

to  recover  penalty  or  forfeiture 1962-1064 

limitation  of  action  for  penalty  or  forfeiture. .  • 387 

on  undertaking  in  contempt  proceedings 2290 

against    sheriff    for   taking   insufficient   undertaking   In    con- 
tempt proceedings 2291 

ejectment  for  real  property  escheated  or  forfeited 1977-1982 

application  for  state  writ 1998 

notice  of  motion  for  temporary  receiver  on  voluntary  dissolu- 
tion of  corporation  •••« ••••••••••••••••••••••••••• 


See  "  AaBiTRATioif ." 

tfsUl. 

I.  GsNsmAL  paovisioNS. 

fictitious,  punishable  as  a  civil  contempt.. •••• •••••      14 

custody  of  person  surrendered  in  exoneration  of  ball 110 

surrender  on  removal  of  action  from  county  to  supreoM  court    846 

on  hearing  on  habeas  corpus 2036 

fixing    and    allowing    on    certiorari    to    inquire    into    deten- 
tion   2045-2048 

pending  appeal  on  habeas  corous  or  certiorari ..•••  2060-2064 

notice  of  justification  in  N.  Y.  city  court. ••••••••••••••••••  8161 

II.  On  ordbs  of  arrest.     See  "  Arrest." 

Baiakmptcy. 

preference  of  actions  by  or  against  trustee ••••«••«••••••  TOl 

notice  of  title  of  trustee  to,  of  judgment. ••••••••  1268 

discbarge  in,  as  ground  for  vacating  arrest «••••••••  668 

discharge  of  judgment  against  bankrupt •.••••••••••••  1268 

lien  on  real  estate,  not  affected ,.« 1268 

notice  of  application   , «..••  1268 

summary  proceedings  to  dispossess  bankrupt  tenant 222^1 

stay  of  warrant  on  undertaking  for  rent ••••••••«•  2254 

trustee  to  give  security  for  costs ••••••••••••••••••  8268 

bankrupt  to  give  security  for  costs ••••.••^••••.  8269 

Urn. 

See,  also,  **  Savings  Banks.** 

petition  by,  for  change  of  name • 2411 

superintendent  of  banks  to  approve  change • 2411 

contents  of  petition  for  change « ,...  2412 

order  changing,  to  be  filed  with  superintendent  of  banks 2414 

excepted  from  provisions  for  voluntary  dissolution •  • . .  2420 

action  on  notes  and  bills  nsed  as  money,  not  limitod.* ••••••••    808 

1173 


INDBOL 

Banks  —  Contiiiiie4« 

limitation  of  actions  for  penalties  against  directors  and  stock- 
holders      391 

preference  of  actions  against  banks  of  issue 791 

•rder   of    arrest    in   action    against   agent    for    misappropriating 

funds M9 

^  in  justice's  court  2896 

deposit  of  money  collected  on  attachment 675 

of  decedent's  funds  or  property 2b.<» 

designation   of   det)ositories   of  court   funds 746 

accounts  of  depositories 752 

certificates   to   deposits  of   court   funds t^A 

Baatardy.  • 

See,   i''o,   *•  Legitimacy." 
sittings  of  court  may  be  private 5 

Battery. 

See  *'  Assault  and  BATTKaY." 

Ba-vrdy  Houses. 

summary  proceedings  to  dispossess  tenant Mtt 

notice  by  neighbor  to  owner  to  commence  proceedings 22S7 

petition  by  neighbor  2237 

service  of  precept  on  landlord   2242 

final  order  against  occupant  in  proceeding  by  neighbor 2219 

warrant  to  dispossess  defendant   22SQ 

Blvamy. 

ground  for  annulling  marriage 1743 

Bill  of  Particular*. 

court  mav  order   531 

penalty  tor  default   531 

in  action  in  justice^s  court 2942 

Bills  and  Wotes. 

not  to  be  acknowledged  or  proved 937 

when  notary's  certificate  of  protest  and  notice,  evidence US 

service  of  affidavit  denying  notice  of  protest 983 

when  notary's  protest  evidence  of  demand 924 

when  memorandum  by  notary  evidence  of  notice 924 

proof  of  presentment  and  protest  of  foreign  bills 925 

may  be  attached   648 

holder  to  certify  defendant's  interest  |iyhen  attachment  levied...  €60 

sale  on  execution,  when  attached 706 

deemed  assets  in  hands  of  executors,  etc.  .^ 2712 

action  on,  of  moneyed  corporation  net  limited 393 

how  pleaded 534 

counterclaim  in  action  by  transferee 502 

joinder  of  parties  severally  liable 454 

action  hy  transferee  of 1909 

by  drawer  or  indorser  for  costs  and  expenses 1916 

order  for  trial  in  action   against  corporation 1778 

extension  of  time  in  action  against  corporation 1778 

actions  on  lost  instruments 1917 

indemnity  on  judgment-  on  lost  instrument T 1917 

no  indemnity  by  state,  etc.,  on  lost  instruments 1918 

Bills  of  Exchangre. 

Sec  *'  liiLLS  ANP  Notes." 

Board  of  Claims. 

Sec  '*  Court  or  Claims," 
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included  in  "  body  or  officer  **  on  review  by  certiorari 2146 

is  "  person  "  under  condemnation  law 3)f58 

service  of  mandamus  on 2070,  2071 

of   certiorari   on 2130 

action  by  people  against,  for  public  funds 1WS&-107Q 

preference  of  action  by  people  against 789 

order  of  arrest  in  action  against 549 

attachment  in  action  against 637 

injunctions  against  boards  of  state  officers 605 

taxpayer's  action  against    1925 

may  administer  o'ath^ 843 

issuance  of  subpoena  by 854 

recalcitrant  witnesses  before    856 

liabeas  corpus  to  bring  up  person  to  testify  before 2009 

no  security  on  appeal  by  board  of  state  officers 1313 

arbitrators  have  powers  of  boards  over  witnesses 2370 

ISody  SiXecHtion. 

See  "  Execution,"  XIII. 
Bonds. 

See,  also,  *'  Undertakings/* 

I.    As    PROPERTY    AND    CUOSES    IN    ACTION. 

attorney    not    to    purchase 73,    75,       76 

justice   or   constable   w  t   tu    purchase 3137,3138 

action  on   penal   bond 1915 

legal  efTect  of  condition  ot   penal  bond... 1915 

jurisdiction    of    justice 2b62 

damages  for  breach  in  action  in  N.   V.  city  court 316 

may    be    attached < 648 

holder   to   certify    defendant's   interest   on   attachment 650 

sale    on    execution    when    attached 708 

levy  of  execution  on  government  and  coriK)rate  bonds 1411 

deemed  assets  in  hands  of  executors,  etc 2672 

II.  Form  and  sufficiency  in  actions  and  special  proceedings. 

form     812 

further     protection     for .^ 813a 

to    be    acknowledged 810 

party    need    not    join    with    sureties 811 

one    surety    siiBkicnt,    unlcbh,    etc 811 

putting   in    fictitious   surety    punisliablc    as   contempt 14 

ndelity   or    surety    com^tany    equivalent    to    two   sureties 811 

execution    of,    by    fidelity    or    surety    company 811 

justification   by   fiuelity   or   surety   company 811 

affidavit    of    sureties    or    party 812 

approval   by   court   or   j  udgc 812 

petition  by  surety   to  be   relieved 812 

accounting  by  principal  on  petition  of  surety  to  be  relieved.     812 
•  revocation    of    appointment    of    principal    for    failure    to    hie 

new    bond '. 812 

examination    of   sureties ■- 813a 

when  several   sureties  may  justify   in   smaller  sum 813 

agreement  for   deposit  in   trust  company,   etc 813 

to   be   filed 816 

not    affected    by    change    of    parties 813 

immaterial  variance   from  statutory  requisites  docs  not  affect.     729 

amending   defects   in 730 

not  impaired   by   removal   of  action   from   county  court 346 

by   claimant    on    attachment    in    justice's    court 2in2 

of  committee  of    limatic,  on   petition   to  sell   realty 2.'tril 

of   guardian    of    infant,    on    mention    to    sell    realty 2.'{ii2 

III.  Actions  on  bonds  in  actions  and  spkcial  proceedings. 

no  appeal  to  court  of  appeals  from  ju<lgment  of  affirmance  in 

action    on    individual    bond    on    api)eat 191 

action  by  party  on  bond  to  reople  or  public  ofBcer 814 
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Bonds  —  Contlnved* 

III.  Actions  on  bonds  ih  actions  and  special  PKocsKDnroi^— >  Coatmocd 

leave  to  sue  on  bond  for  benefit  of  litigant 814 

jurisdiction  of  N.  Y.  city  court  of  actions  on  bonds  in  that     ' 

court S16 

action  on  bond  of  claimant  on  attachment  in  justice's  oonrt.  2913 

2»14 
action  on  bond  on  petition  to  sell  realty 2358 

IV.  Of  oppxcials. 

receivers,  trustees,  etc.,  deemed  officers 1800 

assignee  of   insolvent  debtor  deemed  officer 1890 

on   assumption   of  public   office 19K1 

:]erk    of    court    of    appeals 199 

)f  depositaries  of  public  funds 746 

guardian  ad  litem  of  infant 474^76 

in   partition    1636 

for  le^cv  or   distributive  share 1820 

guardian  of  mtant  after  partition. . . .- 1581 

committee  of  incompetent 2331 

on   application  to   sell    real   property  of   infant   or   incompe- 
tent   2351-2358 

of  receiver  715 

increasing  bond  of  receiver 715 

V.  Actions  on  oppicial  bonds. 

receivers,  trustees,  etc.,  appointed  by  court  deemed  officers..  1890 

assignee  of  insolvent  debtor  deemed  officer 1880 

in  what  court  to  be  brought 1880 

when    demand    necessary 1891 

application    for    leave,    ex    parte 18BS 

order   vacating   leave   on    notice 1898 

of  sheriff,  application   for  leave  to  sue  on 1880 

order  granting  leave  1881 

where   to   be   brousrht 18BI 

actions  for  other  aefaults  not  affected  by  pendencv*-  1881 
indorsement  on  execution  directing  manner  of  collec- 

tion 1883 

sureties  may  plead  previous  pajrments,  etc.,  as  defence.  1884 

ratable    distribution    among   claimants 1885 

of  surrogate,  leave  to  sue  upon 1886 

county  treasurer,  leave  to  sue  on.  for  failure  to  pay  money. .  1887 

leave  to  sue  on  official  bonds  of  other  officers 1888 

provisions  relating  to  sheriff  apply  to  other  officers •  1889 

VI.  In   suaaoGATx's  court.     See  Surkogatb's  Coust. 

Books. 

discovery   and   inspection,    see   "  Discovery." 

production  compelled  only  by  order  or  subooena  duces  tecum.*    867 

of  foreign  corporation  are  presumptive  evidence 029 

admissibility  ox  copy  of  books  of  foreign  corporation 930 

verification  of  copy  of  book  of  foreign  corporation 931 

general  provisions  for  discovery  applicable  to  surrogate's  court.  2770 

proceedings  to  compel  delivery  to  public   officer 2471a 

proceedings  to  obtain,  after  judgment  determining  title  to  office.  1962 

demand  xor.  after  judgment  determining  title  to  office 1051 

seizure  of  books  ot  account  under  attachment 044 

restoration  on  vacating  or  discharging  attachment 710 

Boundaries. 

may  be  subject  of  arbitration 2365 

Bresich  of  Peace. 

when  a  criminal  contempt • 9 
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reach  of  Promise  to  Marry. 

pleading  matter  in  mitigation  of  damages 608 

proof    in    mitigation    of    damages 690 

order  of  arrest  in  action  for k 649 

claim   for  damages,  not  assignable 1^10 

attachment  not  to  issue 036 

excepted    from    justice's   jurisdiction 2862 

of  Albanjr   city   court 8228 

of  Troy  '  justice's  court awx^ 


• 


of  officer,  by  juror  in  New  York  county 1122 

acceptance  of  bribe  from  juror  in  New  York  county 1123 

concealment   of  offer  to   take  bribe   from  juror  in   New   York 

county 1124 

to  induce  omission  of  juror's  name  in  Kings  county 1168 

penalty  where  juror  accepts  bribe 1194 


damages  for  cutting  timber  for 1868 


order  of  arrest  in  action  for  funds  or  property  misapplied 649 

in   justice's   court 2896 

Bronx  Coanty. 

fees  of  recording    officers 3332a*3332d 

Broolclysy  Jvatlcea'  Coarta  In. 

appointment    of    interpreters 8121-8124 

designation    of    attendants 3125 

when  court  to  be  opened 3133 

removal  of  action  to  county  court 2934 

appeals  from  judgments  of 8068 

provisions  relating  to  justices'  courts  applicable. 3133 

Broonte  Connty. 

jail  liberties  for 146 

BaflalOy  City  Court  of. 

is  not  a  court  ot  record 8 

removal  of  action  on  answer  of  title 2868 

summary   proceedings   to   dispossess 2234 

discharge    from   imprisonment   on   execution 8038 

Barylnir   Chronnda. 

exempt    from    execution 1386 

designation  of,  as  exempt 1396 

By-Ija'vra. 

of   municipal   corporations,    proof   of.. 941 

a 

Calendar. 

may  be  ordered  printed 19 

expense  of  printing  a  county  charge 20 

preparation  and   distribution « 977 

notes  of  issue  to  be  entered  on 977 

order   of   issues   on 978 

order  of  disposition  of  issues 978^  979 

trial  terms  for  actions  on  contract,  etc 232 

classification    of    issues 977 

preference  on,  sec   '*  Preference." 

contested  application  for  insolvent's  discharge  to  be  placed  on..  2167 

retention  of  place  on   amendment  of   pleading 723 

payment  of   sheriff's   calendar    fees 3307 
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CanalN. 

filing  of  claims  and  notices 27Q 

compromise  of  claim  against  atate 271 

officers  exempt  from  jury  service 1029,  1030 

CunnAa. 

wills  of  personal  property  executed  in   StU 

carriera. 

actions   against    1015 

undertaking  when  attachment  levied  on  goods  aboard  vessel . . .  6&S 

connivance  to  prevent  levy  of  attachment  on  goods  aboard  ^p.  653 

Case. 

judge  out  of  office  may  settle  25 

on  appeal  to  court  of  appeals  from  judgment  on  verdict  subject 

to  opinion  of  court 1339 

to  be  made  on  appeal   from  judgment  or  order  on   motion  for 

new    trial     907 

exceptions  may  be  stated  separately 997 

findings  on  facts  and  law  not  to  be  stated  when  they  appear  in 

decision   or   report    W* 

contents    of    997 

rulings  and  remarks  of  •trial  judge  not  to  be  altered 83 

not  required  on  motion  for  new  trial  before  trial  judge 999 

on  motion  for  new  trial  for  irregularity  or  surprise 9W 

on  appeal  on  exceptions  to  decision  or  report   9fK 

appeal  from  order  on  motion   for  new  trial  on  judge's  minutes 

to  be  heard  on  case  settled VPO 

on  submission  of  controversy    1279,  IIN* 

making  and  settling  on  appeal  in  condemnation  proceedings JPrr 

statement  of  exception  in,  not  to  prejudice  motion  for  new  trial.  I""-*? 

final  judgment  not  stayed  by  preparation  or  settlement  of l<^^j 

order  refusing  resettlement  is  anpealable  l'^* 

necessary  to  review  facts  on  appeal  from  surrogate's  cotixt....  2757 

settlement  of  case  on  trial  before  surrogate 2&I3 

costs  for  making  and  serving TjTil 

costs  for  making  and  serving  amendments   3:^1 

stenographer  not  to  be  interested  in  preparing  or  printing f2 

Cause  of  Action. 

See  "Actions.'* 
joinder,  see  "  Pleadings." 
transfer  of,  see  "Assignment/* 
statement  of,  in  pleadings,  see  "  rLEADiNOS." 

Cayuira  County. 

allowance  to  grand  and  trial  jurors «" 

Cenaeterlen. 

burying   ground  exempt  from  execution 1^'| 

designation  of  exempt  burying  ground |'^>|* 

waiver  or  release  of  exemption 1*^ 

Cenaaa.  ^ 

certificate  of  director  of  census  admissible  in  evidence t»H 

Certlflcatea. 

admissibility   as   evidence,  see  "  Evidence/^   VIII. 
to    foreign    records,    etc.,    see    "  Evidence,"    X. 
Certiorari. 

I.    To    INtJUIRE    INTO    DETENTION.  ^^^. 

a    State    writ ; ^*" 

for   general   provisions,   see   "  Writs," 

1.   Application  for  writ.  ^  ,^ 

copy  of  mandate  for  detention  to  be  given j*|» 

penalty  for  refusing  copy  of  mandate  for  detention....  3w 

prisoners    entitled    to   writ 2915 
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I.    To   INQUIRE    INTO    DBTENTION CofltlnUCd. 

1.  Application  for  writ  —  Continued. 

not  entitled  when  detained  on  final  judgment,  order,  etc  2016 

-when  detained  by  mandate  of  federal  courts 2016 

to  whom  application  to  be  made 2017 

application  to  be  by  petition 2017 

essential  allegations  of  petition 2019 

petition  to  be  verified !  2010 

requisites  of  application  in  adjoining  county 2018 

SL  The  tvrtV  and  its  issuance, 

when  writ  must  issue 2020 

penalty  for  refusing  to  issue 2020 

may  issue  though  habeas  corpus  refused 2044 

ha^ieas  corpus  may  issue  notwithstanding  certiorari 2044 

to  issue  in  lieu  of  habeas  corpus  if  offence  not  bailable. . .  2041 

when  issued  without  application 2025 

form  of  writ   2022 

cannot  be  made  returnable  on  Sunday. 2015 

may  be  issued  on  Sunday 2015 

when  returnable  before  another  judge 2023 

not  to  be  disobeyed  for  defect  of  form 2024 

for  immaterial  error  in  prisoner's  name 2024 

for  misnomer  of  person  to  whom  directed 2024 

SL  Service  and  return, 

service  of  wnf 2008 

service  when  defendant  conceals  himself 2003 

may  be  served  on  Sunday 2015 

fees  to  be  paid  or  tendered « 2005 

person  served  deemed  person  to  whom  writ  directed 2024 

person  served  to  make  return 2005 

requisites  of  return   2026 

commitment  for  disobedience  of  writ 2028 

proceedings  on  return  of  writ  in  lieu  of  habeas  corpus. . .  2042 

C  Production  of  prisoner, 

powrfr  of  county  may  be  called  to  execute  attachment  or 

bring  up  prisoner 2030 

precept  to  bring  up  prisoner  on  disobedience  to  writ 202A 

execution  of  warrant  to  bring  up  prisoner 2056 

return  on  warrant  to  bring  up  |>risoner 2056 

concealing  prisoner  to  avoid  writ. .  .\ 2052,  2053 

warrant  to  bring  iip  prisoner  about  to  be  removed 2054 

warranty  to  arrest  for  unlawfully  confining 2055 

proceedings  on   warrant   to  arrest   for  unlawfully  confin* 
ing 2056,  2057 

%»  Remand,  discharge  and  allowance  of  hail. 

remand  of  prisoner  lawfully  detained 2032 

power  of  court  to  inquire  Into  legality  of  mandate,  etc. .  2034 
when  prisoner  under  civil  process  to  be  discharged......  2033 

prisoner  unlawfully  restrained  to  be  discharged  forthwith.  2043 
order  for  discharge  not  to  be  made  without  notice  to  per- 
son interested    2038 

district  attorney  to  have  notice  before  discharge  of  crim- 
inal prisoner 2C38 

discharge  on   bail    when   irregularly   committed   on  crim- 
inal charge ^ 2035 

fixing  and  allowing  bail • 2045 

b^  whom  bail  to  be  taken 2046 

diacharge  of  prisoner  bailed •••■ 2047 
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L    To  IMOtJIK    INTO  DBTXNTION  —  Continued. 

^  Remand,  discharge  and  aliowance  of  baO '^  CoaAaaa^ 

writ  of  discharge  abolished • 

service  of  order  to  discharge , 

enforcing  order  for  discharge 

penalty  for  disobeying  order  for  discharge 

when  prisoner  discharged  may  be  re-imprisoned  for 

«  cause  

penalty  for  illegally  re-committing^  dischanied  prisoner...  2QB1 
dismissal  if  prisoner  lawfully  detained  and  not  entitled  to 
bail   • ••••••••••i     •••••••• 

C  Appeals. 

what  orders  are  appealable • 

when  people  mav  appeal 

discharge  on  bail  pending  appeal  1^  people 2068 

admitting  to  bail  pending  prisoner's  appeal 70B0 

recognizance    pending    appeal    by    prisoner    to    appdlate 

division 20C1 

by  prisoner  to  court  of  appeals 2M2 

valid  for  adjourned  terms 2064 

custody  of  prisoner  pending  appeal  and  before  admission 
to    bail aOO 

II.   To  RBVXSW    DETERMINATION' OP   INFERIOR   TRIRUNAL. 

a  State  writ ., 1801 

may  be  styled  writ  of  review 1991 

for  general  provisions,  see  "  Writs." 

tpecial  statutory  provisions  excepted •••••••••. 2147 

applies  to  civil  cases  only  and  criminal  contempts.... 2118 

amendment  of  proceedings  when  mandamus  proper* ••••••.. 21i8a 

1.  When  issued. 

when   writ  may  issue......... • 2120 

"  determination  '*    defined • 2146 

••body  or  officer"  defined 2146 

may  issue  to  officer  after  expiration  of  term.  •••........  21M 

not  to  issu*'  when  appeal  lies 2122 

not  to  issue  to  review  decision  of  civil  action  by  court  of 

record    *. 2121 

not  to  issue  to  review  determination  which  is  not  final...  2122 

not  to  issue  when  re-hearing  may  be  had 2122 

to  issue  only  out  of  supreme  court,  except,  etc 2123 

when  to  issue  from  court  exercising  appellate  jurisdiction. 2124 
to  be  issued  only  within  four  months  of  determination...  212S 

extension  of  time  for  disability  of  relator 2126 

Stay  of  proceedings  pending,  obtained  only  by  order 21S1 

undertaking  to  procure  stay  of  proceedings • 2131 

X  Application  for  writ, 

how  application  for  writ  made • 2127 

to  what  court  made • 2127 

granting  or  refusal  discretionary • 2127 

notice  of  application •••••••••••••••••••• 2128 

service  of  notice •••••••••••••••••..  2128 

S.  The  writ;  service  of  writ. 

when   and  where   returnable •••••••••••••.  21S2 

to   whom  writ  directed .••••••••••••••••••••..  2128 

mode  of  service  of  writ ••••••«•••«•••••  2196 

fees  to  be  paid  or  tendered..... ••••••••• 
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XL  To  txvxsw  ittmMiNATXoir  of  inferior  tribpitai.  »» CbntlMt^i 

4.  The  return.  « 

person  served  to  make  return •• • 2008 

extension  of  time  to  make  return. • 2183 

how  return  made • 2134 

further  return  may  be  directed •••••. 2186 

affidavits  to  supplement  return • 2139 

fees  for  making  return 2185 

proceedings  when  defendant  dead*  absent  or  incompetent.  2139 

penalty  for  omission  to  make  return 2139 

officer  failing  to  make  may  be  punished  after  expiration 
of  term... •••  2186 

5.  Hearing  and  determination, 

governed  by  rules  applicable  to  actions... •« 2188 

brin|nng  in  third  persons • 2187 

hearing  upon   return 2188 

notice  of  hearing 2188 

when  defendant  dead,  absent  or  incompetent. 2139 

what  questions   may  be   reviewed 2140 

final    order 2141 

awarding  and  enforcing  restitution 2142 

entry  and  enrollment  of  final  order 2144 

effect  of  enrollment  of  final  order 2145 

costs  discretionary   2143 

award  of  costs  by  final  order 2143 

additional  allowance  on  review  of  assessment  for  taxation.  32S8 

OltAllenve. 

See  "  Jurors  and  Jury."* 

Clfcanaperty. 

champertous  actions  by  attorneys •• 78-76 

grantee  of  lands  helQ  adversely  may  sue  in  name  of  grantor.  • . .  1601 
costs  in  ejectment  by  grantee  suing  by  grantor.. ••••••  ••••••••  1601 

Cltattcl  Mortgrave. 

action  to  foreclose,  see  "  Foreclosurx." 

Cl&attelB. 

action  to  recover,  see  "  Replevin." 

to  foreclose  lien  on,  see  "  Foreclosure." 

to  recover  chattel  distrained,  triable  where  cause  arose...     983 

Cl&lldreii. 

See  ''Bastardy;"  "Decedents'   Estates;"  "Distribution;" 
"  Divorce;  "  "  Legitimacy." 

Gharcbea. 

not  subject  to  action  to  annul  corporation 1804 

to  judicial  supervision 1804 

to  action  to  dissolve  corporation 1804 

excepted  from  provisions  for  voluntary  dissolution  of  corpora- 
tions 2431 

Citation. 

See  "  Surrogate's  Court." 

Cities. 

See,  also,  "  Municipal  Corporations." 

excepted  from  judicis^  supervision    .....•••  186« 

not  subject  to  action  to  dissolve  corporation 1804 

to  action  to  annul  corporation • 1804 
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CItl«a  *«-  Continued- 

service    of    summons   on •«..    4S1 

jurors  not  disqualified  because  residents  or  taxpayers 1179 

order  of  arrest  in  action   for  funds,  et£.,  of &49 

attachment   in  action   to   recover    funds  of 637 

proof    of    ordinances,    by*laws,    etc 041 

action  for  cutting  trees,  etc.,  on  lands  of 1667,  166S 

proceedings  to  acquire  lands  excepted  from  repealing  clause  of 

condemnation    law    ^ 33^ 

taxpayers'  actions  to  prevent  illegal  acts,   etc IWIS 

overseer  of  poor  may  sue  on  cause  arising  before  his  term. .  1026,  102K 
action   against   overseer   of   poor   on    cause   arising    before   his 

term    1027    102S 

action  by  state  to   recover  public   funds ll*tW 

excepted    from   jurisdiction   of   justice's   court 2*»»i.*l 

venire   in  justice's  court   in   action   between   two  cities 21W»2 

deposit   of  justice's   books   with   city   clerk..... 3144-.'U47 

costs  when  action  brought  by  state  for  benefit  of  city S24S 

execution  against  wages  of  employees,  etc 1391 

City  Conrt  of  Albany. 

See  "Albany  City  Court." 
City  Conrt  of  Brooklyn. 

custody  of  seals,  records,  etc. .•»,.,•»■,.»•#,, ,,«,,«,,,., tl 

City  Conrt  of  fjonir  IiilanA  City. 

a   court   of  recora .....••••••••»•• 3 

City  Conrt  of  New  York. 

general   provisions  applicable .,, , SISB,  8M7 

provisions  not  applicable   • S160 

I.  Constitution  op  court. 

a  court  of  record , J 

always  open   for   business 324 

justices,   duties,  etc 320 

suspension  of  justices  from  office , .  321 

designation  of  chief  justice,  duties 322 

designation  of  terms , 824 

assignment  of  justices  to  terms. ,  324 

where  terms  held XS* 

publication  of  appointment  of  terms 325 

rules    of   practice 323 

justices  may  take  oaths,  acknowledgments,  etc S28 

orders  to  be  made  by  justices  only. « , 32*1 

II.  Oppicers,  attendants,  etc. 

clerk,    deputy   clerk,    and   assistants ••••.. l^'2^ 

oaths  of  clerk,  deputy  clerks  and  assistants. • 333 

clerk  to  keep  judgment  docket • 1245 

fees    of    clerk 3164* 

must  account  for  and  pay  over  fees •Ctl 

duties  of  deputy  clerk 329 

special    deputy    clerks 33l> 

appointmetit    of    stenographers 3S3 

appointment  and  duties  of   interpreter 333 

false   interpretation   is    perjury 334 

appointment  and   duties  of   attendants 33S 

clerks,  etc.,  not  to  receive  fees  for  official  services 33fi 

suspension    of    officers 337 

ill.  Jurisdiction. 

jurisdiction 815,  316 

limited   to  demands  not  cxcce*Tirn?  ^2.()00. 316 

actions  on  bonds  and  undcrtakin>;s  given   in..*..... 319 


PTOEaC 

CMt7  Court  of  Neiv  York  —  Costlnved* 

III.  JURisDiCTiOH  —  Continued. 

leave  to  sue  on  bonds  craven  in..... • 814 

in  replevin  jurisdiction   is  limited  to  $2,000 816 

no    admiralty    or    maritime    jurisdiction 317  , 

actions^  fcr  services  and  torts  on  vessels 317 

cannot    naturalize     . .  • 318 

removal   of   action   to   supreme   court 319,  310a 

who    are    deemed    residents 3160 

confession    of    judgment .. .  .1 1275 

submission  of  controversy  to  general  term 1281 

supplementary    proceedings    2434 

summary  proceedings  to  recover  possession  of  real  property..  2234 

power   to   relieve    from    imprisonment 3163 

seizure   of   chattel    subject   to   lien 1738 

removal  of  actions   from  municipal  court 3216 

rV.  Execution  op  mandates. 

to  be  executed  within  city,  except,   etc 338 

execution  may  issue  to  bhcriff  ot  any  county 338 

subpcena  may  be  served  in  adjoining  counties 338 

warrant  to  apprehend  witness  may  be  executed  in  contiguous 

counties 338 

order  to   perform  act  mav  be  served  within   state 338 

orders  in   contempt  may   De  executed   within   state 338 

executions   to   be   executed  by   sheriff , 339 

provisional   remedi^  to  be  executed   jy   sheriff 330 

certain  mandates  may  be  executed  by  sheriff  or  marshal ....     339 
t      V*  Summons;  pleadings. 

•ummDns 3165 

short    summons     / 3165 

long    summons    against    non-resident 3165 

ordier  for  service  of  summons  without  city  or  publication ....  3170 

time  of  service  of   pleadings 3166 

time   of   defendant   under   arrest   to   answer 3166 

counterclaims     3174 

VI.  Trials,  etc. 

compulsory    ;refe)rences    in ^ 1013,  3160 

time    for   service    of   notices 3161 

application     for    preference 3162 

filing    note    of    issue 3162 

non-resident  plaintiff  tc  ^ive  security   for  costs 3268,  3269 

commission    to    take    testimony 3171 

reference   of  (questions   arising   on   motion 3172 

filing  of   decision   on  trial   by  court 3173 

demand  for  special  decision  stating  findings  of  fact  and  law.  3173 

remitting    portion    of    verdict 3176 

proof  ot   paper   by  stipulation,  which   is   required  to   be   cer- 
tified    3164a 

VII.  Judgment. 

application    to    vacate 319b 

VIII.  Appeals. 

from  final  or  interlocutory  judgment 3188 

from   order   or   interlocutory   judgment 3189 

b^   whom   appeal    heard 1344 

time    to    appeal 8190 

hearing 3190 

supreme   court   may   review    exercise    of    discretion 3189 

stipulation    for    judgment    absolute    on    at)irinancc    of    order    • 

granting    new    trial 3191 

when   appeal   may   be   taken    to   appellate    divi>ion 3191 

practice   and   proceedings   on   appeal    to   ai)pollate   division....  3192 

time   to    appeal    to   appellate    division 3193 

judgment  absolute  on  affirmance  of  order  granting  new  trial.  3194 

enforcing   determination   of   appellate   court 3194 

discharge  of  levy  of  execution   pending  appeal 1311 

costs     3251 

clerk's   fees   for   certifying   papers 3194a 

•ripuUtion  waiving  certification  of  papers &194a 
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INDEX. 

City  Court   of  New  York  —  Continved* 

IX.  Provisional  rsmbdies;  execution,  etc. 

payment   of   money    into    court..... •••••••• 

proof    necessary    to   obtain    attachment • •  3160 

notice  of  non-acceptance  of  bail 3108 

notice  of  justificaoon  of  bail  on  arrest ••• SW 

sale  of  perishable  property  levied  on i •..•«..••  131& 

X.  Maeinz  causes. 

ordinary  action  may  be  brought  for  like  cause.  .•••• ••  8187 

order    of    arrest ••• •••  8177 

rules    regulating    arrest ••.• ••••  2177 

contents    of   order    of   arrest S178 

service  of  summons  and  order  of  arrest 3179 

execution    of    order     • 3179 

bail  or  deposit  before  return 31S0.  8181 

bail   or   deposit   after   return • 3182 

custody   of   defendant 31H3 

return    of    sheriff SUM 

appearance   and  proceedings   after   return • 8185 

pleadings  may  be  oral  or  written • ..«  8185 

demand    for    jury    trial •• •  8185 

trial    8166 

preference    of     • 

XI.  Costs. 

security  may  be  required  from  non-residents  of  city.... 

notice   of   exception    to    sureties •.•  31flB 

notice  of  justihcation «  ^^'^ 

when  several  actions  brought  on  same   instrument.  ••••.••  •  8231 

when  recovery  under  $250 

terms   fees    

upon  adjournment  of  trial •••• 

section  3301  relative  to  clerk's  fees  not  applicable 

XII.  Records. 

destructioo    of    useless    records ..•••• 

Cltr  Court  of  liOnlLora. 

See  *'  YoNXERS  Citv  CoueT." 

CItU  AeUona. 

defined     

onl^   one   form   of 

civil    and    criminal    remedies    not    merged 

Clsitm  to  Real  Property  |  Aotton  to  Deteraaiiso. 

See  *'  Real  Peoperty." 

CUtlmay  Bostrd  of. 

See  "  Board  or  Claims.** 

Claaa. 

persons  of,  as  defendants  in  partition..* 

Clervymen* 

not  to  di^ose  confessions.  •  • 888 

exempt   from   jur^   service 1000,1081,1127 

proof    of    exemption 1083^  1128 

Clerks  of  Court. 

See,  also,  '*  County  Clerks." 
I.  Appointment:  compensation. 

clerk"     deAned     : 8318 

appointment  of  clerk  of  appellate  division 80,    22t 

of    special    deputy    clerk ..^^    221 

of  New    York    city    court 828331 

f  court    of    claims Tfl^ 

of  clerk  of  surrogate's  court 8308 

of  clerk   of   surrogate's  court 2491, 
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INDEX 

of    Court  —  Continued. 

X.   Appointment;   compensation -— Continued. 

surrogate  liable  for  clerk's  acts _•  2475 

to  perform  duties  without  reward  except  as  expressly  allowed.  8280 

of  court  of  appeals  to  account  for  fees 8283 

to  make  searches  for  state  officers  without  fee 3290 

fees  of 3304,  8306 

in  civil   actions    3301 

on  naturalization 3303 

of  clerk  of  N.  Y.  city  court 8164ai 

%!.    PCWEIS  AND  DUTtU. 

misconduct  punishable  as  civil  contempt 14 

not  to  practice  in  his  own  court •       61 

not  to  be  appointed  referee,  etc.,  in  New  York 90 

disqualified  as  trial  juror 1209 

not  required  to  attend  trials  at  chambers 288 

power  to  adjourn  term  of  court 85,      86 

aaay  take  oaths  and  affidavits 842 

must  act  as  guardian  ad  litem  when  appointed 472 

to  make  ana  certify  searches 961 

to  open  deposition  taken  on  commission 904.  906,    907 

transmitting  papers  on  change  of  place  of  trial 968 

entry  of  judgment  by  default  by 1212,  1213 

to  record  judgments  m  judgment  book 1286 

entry  on  docket  when  joint  debtor  not  served 1936 

entry  of  satisfaction  of  judgment  against  joint  debtor 1943 

to  make  schedule  of  fines 2203 

to  issue  warrant  to  collect  fines 2294,  2295 

to    tax    costs 3263 

dut^  in  taxing  costs 8266 

review  of  taxation 8365 

clerk  of  local  courts  of  Hudson,  Utica  and  Oswego  to  deliver 

books  to  county  clerk 8198 

clerks  of  judges  not  to  act  as  referee,  commissioner,  etc 1024 

Of  surrogate's  court, 

powers « 2602,  2608 

not  to  act  as  appraiser,  attorney,  etc 2502 

to   furnish  transcript  of  decree 2551 

may  issue  execution  to  enjforce  decree 2553 

Of  justice  of  the  peace. 

not  to  act  as  attorney  before  justice • 286P 

m.   SntVICE   ON,   AND   PILING    PAPERS   WITH. 

writ  or  process  to  be  filed  with,  when  returned 28 

bond  or  undertaking  to  be  filed  with S16 

to  indorse  and  file  deposition 906 

filing  and  indorsing  judgment-roll 1237-1239 

notice  of  pendency  of  foreclosure  action 1631 

when  copies  certified  by,  are  evidence 933 

Of  justice  of  the  peace. 

service  of  notice  of  appeal  on 8047 

service  of  undertaking  on  appeal  on 3050 

service  of  notice  of  appeal  on  clerk  of  appellate  court....  3048 

Cling  undertaking  with  clerk  of  appellate  court 80G§ 
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Olo«d  on  Title. 

See  "  Real  Pkopbitt.** 


Code  of  CItH  Proeedure* 

title    

rule  of  construction • 

punishment  for  crimes  and  misdemeanors  created  by ^^^ 

applicability  of  different  portions  3S47-3Stf 

when  old  law  governs 3847-33^ 

effect  upon  jurors  and  juries  in  criminal  actions. 3350 

upon  grand  juries. SS 

upon  proceedings  taken  or  rights  accrued 33M 

upon  appointment  of  terms 3^3 

effect  upon  officer  and  officers. ***** ' 

when  deemed  to  have  been  passed • 

when  to  take  effect • 


Codtell. 

included  in  "  will"   • 

Colleges* 

professor  or  teacher  exempt  from  jury  service 1030,  1061,  11^ 

proof  of  exemption 1082,  112S 

trustees   or   regents   of   university   only    to   apply    for   dissolu- 
tion, etc 1^04 

appointment  of  receiver  18iO 

Commlaslon.  „ 

to  take  testimony,  see  "Dkpositioks;"  "Justicb  of  the  Piac«. 

Vommflaatoner. 

clerk  of  court,  etc,  not  to  be  appointed,  In  New  York •• 


Commlaaioner  of  Hlvbways. 

Sec  "  Highways;  "  "  Ovbrsekr  op  Highways." 

Commfaaloner  of  Juror*. 

for  Kings  county iiViAVriii "lUS^  ?I2 

for  New   York  county 1090-1096,  HOC.  1108 

Commiaatonera  of  Land  OAce.  ^^ 

action  to  vacate  letters  patent,  see  "  Lbttem  Patkht. 

reports  to,  of  real  property  escheated  or   forfeited iwtl 

Commlaalona.  _,^^  ,^__   «_,^ 

of  executors  and   administrators 2749,  ^53.  ^D 

of  testamentary    trustees ■*****»  w^ 

of  general   guardian    -.^v  sSSi 

of  committee  of  incompetent -**»'  *»*' 

Committee    of    Person,    and    Property    of    Incompotent 
Peraona. 

I.    JUaiSOICTION    AND   CONTROL  OF   COURT. 

over  person  and  property  of  incompetent  persons ^» 

to   be   exercised  by   appointment   of  committee ^^ 

who    are    "  incompetent    persons  " ■ ;«JJ 

concurrent  jurisdiction  by  supreme  and  county  courU ^w 

duty   of   court   having   jurisdiction y  ^^ 

court    may    com|>cl    specific    i>erformance    of    contract    ™*<*«5«^ 
by   incompetent  ijcrson «»«a 

IL  Appointment  op  committee. 

1.  The  application,  ^^ 

application    to    be    by    petition ^g 

who    may    apply • jSJ 

overseer  or  superintendent  of  poor   to   apply ^g 

to   what   court ,. •  ^S[ 

contents  and   verification   of   petition.... "oSS 

aoticc  to  be  filed,  recorded  and  indexed xxaa 


INDBX. 

iBftaitttee  of  Xneompetent  Persons  ~-  CoBtlii«o4« 

H.  Appoxntmsnt  of  committbb  —  Continued. 

1.  The  application  —  Continued. 

notice  of  application 

injunction   against  alienation   of  property  acquired   from  ^^ 
incompetent ••.•  2827 

%  Inquisition  before  commissioners, 

order  for  commission 2327 

contents  of  commission 2828 

oath  of  commissioners 2329 

filling  vacancies  in  commission 2320 

summoning  and  impanelling  jury 2820 

hearing  before  commissioners 2331 

inquiry  as  to  lunacy  confined  to  time  of  inquiry,  unless 

extended  by  order 2335 

findings  of  jury  on  inquisition 2831 

return  of  inquisition  and  commission 2332 

expenses  of  commission 2888 

sheriff's  fees  for  summoning  jury  on  inquest 8807 

8.  Trial  by  Jury  in  court, 

order  for  trial  at  trial  term 2827 

stating  questions   of  fact  for  trial 2834 

order  directing  notice  of  trial 2834 

inquiry  as  to  lunacy  confined  to  time  of  inquiry,  unless 

extended  by  order .' 2335 

court  to  determine  incidental  questions 2334 

order  of  reference  of  incidental  question 2884 

4.  Application  on  behalf  of  state. 

petition  by  officer  of  state  institution  where  confined...  2823a 

to  what  court  petition  presented. . w 2323a 

notice  of  petition 2323d 

appointment  of  committee  2823a 

costs  of  proceeding 2823b 

provisions  for  commission  or  trial  by  jury  not  applicable.  2336a 

&  Determination;  appointment  of  committee. 

proceedings  upon  verdict  or  return  of  commission 2336 

same  or  different  individuals  may  be  appointed  for  person 

and   property 2822 

appointment  of  foreign  committee 2326 

security  to  be  given  by  committee 2887 

petition  of  surety  to  be  relieved 812 

revocation  of  appointment  for  failure  to  ^ve  new  bond . .  812 

costs  on   final  order  appointing  committee 2336 

costs  on  dismissing  petition 2336 

in.   PownS   AND  DUTIES. 

1.  In  general. 

committee  under  control  of  court 2389 

committee  of  property  may  sue 2340 

title  to  securities  representing  money  paid  into  court 740 

action  on  securities  representing  money  paid  into  court..  740 
DOwer  of  committee  of  property  to  lease,  mortgage  or  dis- 
pose of  real  property 2339 

may  sue  to  compel  conveyance  of  real  property 2846 

committee  may  be  directed  to  execute  conveyance .*.  2347 

118T 


INDBX. 

Committee  of  Incompetent  Persons  —  Contln«e4« 

III.  Powers  and  ouries  —  Conrinued. 

2.  Proceedings  to  sell  realty  of  incompetent. 
|.Tocedurc,  see  "  Sale  of  Real  Property.** 
application  to  be  made  only  after  appointment  of  coid* 

mittee  of  property 

notice  to  superintendent  of  state  institution .^349 

bond  of  committee  of  pr3perty  on  application 2351 

application    to    release    inchoate    dowjcr    right    of    incom- 
petent    2351 

order  on  application 2381 

prosecution  of  bond  on  application  to  sell  real  property. .  23^**3 
8.  Partition  by  agreement. 

court  may   authorize 1502 

Application   for   authority 15W) 

notice  to  superintendent  of  state  institution 1500 

contents  of  petition 1501 

notice  of  aprlication 1591 

authority  to  committee  to  execute  releases 1593 

cfTcct  of  releases 1593 

4.  Actions,  etc.,  by  and  against  ineompetemi, 

service  of  summons  on ••.•.•••  426»    439 

by  publication 488,     439 

appointment  of  special  guardian  ad  litem  to  exclusion  of 

committee 429 

appearance  in  condemnation  proceeding. 33tSX 

costs  in  condemnation  proceedings 337!: 

revocation  of  submission  to  arbitration  by  appointment  of 

committee  before  award 23f& 

proceedings  on  award  in  arbitration  when  committee  ap- 
pointed  after 2383 

In  surrogate's  court, 

service   of  citation   on    incompetent 2530 

appointment   of    special    guaraian 2534 

6b  Actions  by  and  against  committee, 

power  of  committee  of  property  to  sue ^40 

security  for  costsr  discretionary. 3271 

party  cannot  testify  to  personal  transactions  with  lunatic, 
commission  to  examine  orally  cannot  issue  when  adverse 

party  is  committee 

open  commission  to  take  deposition  not  issue  when  com- 
mittee is   adverse   party 


IV*  Removal,  sbsignation  and  discharge  of  committee. 

petition  of  surety  to  be  relieved 819 

revocation  of  appointment  for  failure  to  give  new  bond....  812 

suspension,   removal  or  resignation S^ 

fillinp:  vacancy  on  death,  removal  or  resignation 2339 

appointment  of  special  guardian  to  proceed  for  removal 2342 

removal  for  neglecting  to  account 2842 

discharge  on  recovery  of  incompetent 2343 

restoration  of  property  on  recovery  of  incompetent 2343 

disposition  of  property  on  death  of  incompetent 2844 

V«  Accounts  of  committee;  compensation. 

on  petition  of  surety  to  be  relieved 812 

committee  of  property  to  file  annual  inventory  and  account...  2341 

annual  examination  of  accounts  and  inventories 2342 

order  to  file  inventorv  and  account 2842 

order  to  supply  doficimcy  in  inventory  or  account QM2 

appointment    of    referee    to    report   on    account 2342 

committee   of   property   must   nccuunt   for   moneys   earned   by 
incompetent    2341 


INDEX. 

Committee  of  Incompetent  Persons  •— •  Conttnved 

V.  Accounts  op  committee;  compensation.— -  Continued. 

intermediate  judicial  account 2842 

notice  of  application  for  intermediate  account 2842 

appointment  of  special  guardian  on  intermediate  accounting. .  2342 

compensation  of  committee  of  property 2338 

for  additional  services  in  special  cases 2338 

compensation  of  committee  of  person  to  be  fixed  by  court. . . .  2338 
commissions  may  include  cost  of  bond 8320 

Commitment. 

See,  also,  "  Arrest." 
for  contempt,   see"  Contempt." 
for  non-payment  of  fine,  see  "  Fines. •* 
of  recusant  witnesses,  see  "  Witness." 

for  disobedience  to  certiorari  or  habeas  corpus 3028 

of  executor,  etc.,  for  failure  to  file  inventory 2669 

Common. 

action  for  cutting  trees,  etc.,  on  public  common 1667a  1668 

Conaufton  Carrier* 

See  "  Carriers." 

■Common  Ija^r. 

evidence  of,  of  another  state  or  country 942 

reports  of  cases  admissible  to  prove 942 

records,  documents,  etc.,  may  be  proved  according  to  rules  of . . .  962 

descent  of  property  to  heir  at,  how  aflFected 2672 

writ  of  habeas  corpus  at,  how  issued 2066 

certiorari,  how  issued    212C 

rule  of,  not  applicable  in  construing  Code 8345 

Comnion  Pleas  of  Ifeir  York;  Conrt  of. 

custody  of  seals,  records,  etc • 93 

Complaint. 

See,  also,  "  Pleading."    • 

I.  Form  and  requisites. 

first  pleading  of  plaintiff. ..; 478 

statement  of  facts  constituting  cause  of  action •  • .  481 

contents   of 481 

causes  of  action  to  be  separately  stated 483 

joinder  of  causes • 484 

allegations  not  controverted  deemed  true 522 

requisites  to  support  arrest  in  action  on  contract 549 

demand  for  judf^ment 481 

demand  for  both  interlocutory  and  final  judgment 482 

on  default  of  answer,  judgment  not  to  exceed  demand....   1207 
on  issue  joined,  plaintiff  may  have  any  relief  consistent  with 

complaint 1207 

when    state   party    defendant 447 

In  justices'  courts. 

plaintiff  must  prove  case,  except  where  a  verified  com- 
plaint is  served 2801 

form   and  verification  of    20'jO 

joinder  of  cause   20.?7 

demurrer    to    2030 

II.  1.7   specific  actions. 
Dower. 

description   of  property    I'UH? 

to  set  forth  name  u£  husband 1G06 

Ejectment. 

description  of  property   • 1511 
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ComplAint  —  Contiiiaed. 

II.  In  specific  actions  —  Continued. 

Foreclosure, 

to  state  whether  another  action  broufl^ht  on  debt Ift29 

when   state   party    defendant 16:^7 

Partition. 

to   allege   non-appointment    executor*     etc.,  of    deceased 

owner   1  r»3S 

property  to  be  described  with  common  certainty \7t4'Z 

to   state    interests   of    parties \7^'2 

when   state   party    defendant 15&4 

Action  to  determine  claim  to  realty, 

necessary  allegations. • • 1630 

Replevin, 

allegation  of  title 1720 

allegation  of  wrongful  taking  or  detention • 1721 

depreciation  of  chattel  by  defendant •••••.  1722 

Separation. 

misconduct  of  defendant ••••••••••• 1764 

By  and  against  corporations, 

allegation   of   incorporation .•.••••• ••••••  1775 

misnomer    «'. •.••••••••••••••  1777 

Against  executors  and  administrators, 

joinder  of  personal  and  representative  causes •»••••  1815 

Creditor's  action  against  heirs^  etc,  of  decedents 

description  of  lands • ••••  1851 

To  charge  joint  debtors,  

essential   allegations •. •••••••••••••  1838 

Mandamus. 

rules  apply  to  alternative  mandamus •••  2076 

joinder  ot  grievances  in  alternative  mandunns ••  • . .  2076 

III.  Filing  and  sbrvice  of. 

when  service  may  be  made  on  Sunday 6 

in  N.  Y.  municipal  coarts 3207,  S206 

in  Albany  city  court 3207.  3208 

in  Troy   justice's  court 3207,  32iW 

may  be  served   with  summons 419 

demand   for  service  of  copy 479 

service  of  copy  on  demand 479 

time  of  service  in  N.   Y.  city  court 3106 

time  for  service  of  supplemental  not  to  be  extended 784 

dismissal  for  failure  to  serve  copy .•••     480 

to  be  filed  on  service  of  summons  by  publication.. 442 

IV.  Dkmuekek  to.       See  "  Deuurker." 

V.  Dismissal;  entry  of  judgment. 

dismissal  for  disobedience  to  order  for  discovery  of  books,  etc.  806 

for  neglect  to  serve  some  of  defendants 821 

for  neglect  to  proceed 8SS 

plaintiff  cannot  submit  to  non-suit  after  jury  retires 1182 

en:ry  of  judgment  by  default  on  verified  complaint 1213 

judgment  for  part  of  claim  admitted 611 

upon  admitting  counterclaim  for  less  than  demand....  618 
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CyOKiproiiilse. 

costs   upon    settlement    of   action 8200 

lien   of  attorney    not  affected   by flB 

defendant's  offer  to  compromise 788 

proceedings  on  defendant  s  offer  to  compromise 788 

costs  on  rejection  of  defendant's  offer 788 

rejected  oner  not  adnrassible  in  evidence 788,     789 

proceedings  on  plaintiff's  offer  to  compromise  counterclaim 730 

costs  on  plaintiff's  offer  to  compromise. 780 

subscription  of  offer  and  acceptance 740 

entry  of  judgment  on  death  ol  party  after  offer  of  judgment. . .     708 

offer  of  judgment  in  justice's  court 2892 

on  appeal  from  justice's  court.^ ...*  8070,  8072 

of  penalty  or  forfeiture  bjr  common  informer 1804 

separate  composition  with  joint  debtor  does  not  release  others. . .  1942 
liglfeto   ol   co-debtors   not  affected   by   composition   witk   jemt 

debtor    1944 

of  claims  against  decedent's  estates 2688 

against  state  on  account  of  canals 270 

Oomptroller  of  State. 

to  supervise  administration  of  funds  paid  into  court 744 

to   institute   proceedings   to   enforce   judgments,   etc.,   for   pay-  . 

raent  into  court 744 

may  examine   books   of   banks   or   other   depositories  or  public 

officials    relating    to    moneys    paid    into    court 744-\ 

to   designate   depositories   of   court    funds 74t> 

annual   report   of  clerk   of   court   of   claims 27.^> 

officers    to    make    searches    for,    without    fee 321^0 

Condemnation  ILa^r. 

proceedings  by  stati  to  acquire  property,  tee  "  AimtiCBirT  or 
Damagbs." 

short  title 8857 

repealing  clause  8388 

when  law  takes  effect 3384 

definitions 3358 

proceedings  to  be  taken  as  prescribed  by  Code • 3350 

power  of  court  to  make  necessary  orders •.•••••••«••....  3382 

I.  Pstition;  hsaking  amo  judgmbnt. 

practice 3382 

written  offer  to  purchase 8872 

acceptance  of  offer  to  purchase 8372 

temporary  possession  of  plaintiff  pending  proceedings 3380 

security  to  continue  possession  ox  plaintiff. 3379 

notice  of  pendency  of  action 3361 

designation   of  parties 38S( 

contents  of  petition 8300 

aotice  of  presentment  of  petition 3361 

service  of  petition  and  notice 3361,  3362 

appearance  of  infant,  lunatic,  idiot,  or  habitual  drunkard....  3363 
appointment  of  guardian  ad  litem  for  infant  or  incompetent...  3363 

for  defendant  not  personally  served 3363 

appeiarance  in  person  or  by  attorney 8364 

service  of  notices  and  papers  after  appearance 3864 

contents  of  answer 3365 

verification  of  petition  and  answer 3866 

trial  of  issues 3367 

reference  of  issues 3367 

decision 3367 

mistakes,  omissions  and  irregularitiea 721-780,  3308 

Jadgment ft2flfi 

limit    of    imprisonment Ill 

disobedience   to   order    in   supplementary   proceeding 257 

non-payment  of  costs  by  transferee  of  cause  of  action..  3247 

awarded   by   final   order  on   state   writ 2007 

no  punishment   for   non-payment  of   interlocutory  costs..  15 

proceedings  to  collect  motion  costs  do  not  relieve  from..  779 

power  of  referee  to  punish  witness  for 1018 

disobedience  to   subpoena  is 853,  874 
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CtamdemnAtlon  I^a^r  —  Contlniied. 

IL  Procbbdzngs  befors  coif  mission ers;  awasd  —  Coiitlii«c4. 

report  of  commissioners •  3:t70 

confirmation  of  report •..••••..  XfTl 

re-hearing  on  setting  aside  report ^71 

fees  and  expenses  of  commissioners 3370 

additional  compensation  in  New  York  and  Kings .••••  3370 

III.  Enforcing  judgment  and  award. 

compensation  may  be  paid  into  court 

surrender  of  possession   ••••. 

writ  of  assistance  to  enforce  delivery  of  possession 

final  order  to  be  attached  to  judgment-roll 

compensation  and  costs  to  be  docketed' as  judgments __ 

collection  of  compensation  and  costs 3371 

execution  for  compensation  and  costs 33'JA 

determination  of  conflicting  claims  to  compensation 3378 

abandonment  and  discontinuance  of  proceeding. ..•••••••••••  3374 

IV*  Appeals. 

from  final  orders 

case  and  exceptions  on  appeal ,  ^^_ 

review  of  judgment  on  appeal  from  final  order &37S 

stipulation  by  defendant  not  to  disturb  plaintilTs  possession.,  a^ig 

stay  on  appeal   3S75 

appeal  by  plaintiff  from  judgment  for  defendant 3378 

order  for  new  appraisal  on  appeal. •  <i^77 

new  appraisal  on  appeal  is  final '• aAi7 

enforcing  award  on  new  appraisal 3377 

V.   C6STS. 

when  awarded  to  defendant 8Mf 

when  awarded  to  owners • 3372 

additional  allowance  to  owners 3372 

of  p^eneral  or  special  guardian,  etc 3371! 

against  defendant  on  trial  of  issues 8372 

when  compensation  does  not  exceed  $60 3S79 

on  appeal  by  plaintiff  from  judgment  for  defendant 8375 

CoBditions. 

precedent*  how  pleaded  • •••••••• 

when  proof  of  performance  necessary •••.••••• 

Confession. 

of  judgment,  see  "  Judgment.** 

confidential  communications • ••••••••••• 

not  sufiicient  proof  for  annulment  of  marriage.  .••••..  • •  1758 

Consideration. 

seal  presumptive  evidence  of ••• ••••••••••••••    §10 

Consolidation. 

what  actions  may  be  consolidated 8I7 

actions  in  different  courts ••*..    818 

original  and  cross  actions • 700 

actions  against  joint  and  several  debtors 819 

actions  by  people  against  different  defendants 1068 

actions  to  foreclose  mechanics'  liens 8401 

claims  in  court  of  claims 281 
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INDBX. 

vmmtmhte^ 

I.  Powers  and  duties. 

may  be  required  to  act  as  crier •••#•••••••••••• 

penalty  for  neglecting  to  attend  court ••••• •••••  90 

need  not  attend  trials  at  chambers • 289 

not  to  act  as  attorney ••••• €B,  2889 

rewards  to,  forbidden  •••••. 3136 

not  to  be  interested  in  suits 3137 

inducements  for  business  prohibited • 8137 

misdemeanor  to  violate  provisions • 3138 

forfeiture  of  office  for  violation  of  law ••  8138 

designation  of,  for  justices'  courts  in  Brooklsm.*... 3126 

deputizing  private  person  to  act  as • 3166 

custody  of  jury  •••••• 8006 

U.  Execution  of  mandates  and  process. 

to  execute  mandates  of  justice  in  person • • 8167 

must  complete  execution  after  term  expires.. •• 8042 

not  to  act  under  execution  after  return  day %.  3040 

return  of  summons • 2885 

of  service  of  subpcsna  presumptive  evidence 2970 

amendment  of  returns  by 726 

execution  of  order  of  arrest 2898-2000 

warrant  of  attachment 2909,  2912 

requisition  to  replevy  ., 2921,  2929 

warrant  of  attachment  against  defaulting  witness.  2972,  2973 

venire 2991-2993 

levy  and  return  of  execution 8029-3031 

arrest  on  execution  against  person 3032 

sheriff  to  execute  mandate  in  case  of  resistance 8168 

in*  Actions  against. 

for  money  collected  on  execution .•••• • 8041 

for  failure  to  >return  execution 8039 

penalty  for  wrong  delivery  of  replevied  chattel 2928 

nne  for  omission  to  keep  jury  in  special  proceeding 1196 

limitation  of  actions  against 888 


IV. 

?:eneral  provision   • ••••• • •  S828 
or  attending  courts  •  8312 

affidavit  on  claim  for  travel  fees 8824 

CoBStltntlonal  Laf^. 

order  holding  statute  unconstitutional  Is  appealable 1847 

preference  of  appeal  from  judgment  involving  constitutionality 
of  statute 791 

CoBStmetloB. 

rule  of  strict  construction  not  applicable • 8846 

punishment  of  crimes  and  misdemeanors  created  by  act 3346 

when  proceedings  to  be  under  former  statutes 3349 

effect  of  act  on  trial  jurors  in  criminal  cases 33.'>0 

proceedings  taken  or  rights  accrued  under  former  statutes  saved.  3362 

effect  of  statute  upon  officers  and  offices. 33.'S4 

when  act  deemed  to  have  been  passed • 33.%6 

when  act  takes  effect 8366 

OoBSvla. 

exempt  from  jur^  service  in  New  York  county. •••••••• 1081 

proof  of  exemption  •••••••••• 1062 
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INDBSL 
Contempt  of  Covrt* 

I.   CSlMIlf  AL  CONTEUPTa. 

defined •• .»•  % 

resisting  mandate  of  court I€6 

punishment 9 

when  proceedings  may  be  summary lO 

notice  to  persons  charged  with 10 

requisites  of  commitment 11 

punishment  does  not  bar  indictment IS 

review  of  determination  by  certiorari 21 4S 

remand  on  habeas  corpus  of  person  committed  for  criminal 
contempt 

In  justice's  court, 

power  of  justice  to  punish j^70 

fine  and  commitment SW71 

offender  to  be  heard 2872 

warrant  to  bring  offender  before  court 2873 

record  of  conviction 2873 

requisites  of  commitment 2874 

fine  to  be  paid  to  overseer  of  poor 2S75 

IL    COMTKMPTS  PUNISHABLE  CIVILLY. 

defined M 

1.  Official  acts  and  misconduct, 

failure  of  clerk  of  court  to  certify  attendance,  etc.,  of 

Jurors  In  New  York 10» 

failure  of  commissioner  of  jurors  of  Kings  count]r  to  re- 
turn   precept    for    levy    on    personalty    of    deUnquent 

jurors 1153 

arrest  of  witness  in  violation  of  privilege 863 

neglect  to  return  inventory  of  attached  property 681 

of  sheriff  to  make  return  in  replevin 1T15,  1716 

failure  to  make  return  to  mandamus 2073 

to  alternative  prohibition &19€ 

to  certiorari  to  review 2135 

%  Disobedience  and  misconduct  of  attorneys. 

non-payment  of  costs  imposed  on  attorney 545 

reviewing  denied  motion  before  another  judge 778 

withdrawing  motion  for  judgment  without  leave 778 

8L  Disobedience  of  Parties  and  vntnesses. 

refusal  to  deposit  or  deliver  property  when  ordered 718 

disobedience  to  order  to  discover  books,  etc 808 

when  judgment  enforced  by  ounishment  for 1241 

withholding  possession  of  realty  from  person  adjudged  en-  ^^ 

titled  thereto   1675 

violation  of  order  restraining  waste  of  realty  sold  on  exe- 
cution  ; 144S 

disobedience  to  order  restraining  waste  pending  action...  1681 

non-payment  of  alimony  in  matrimonial  action 177S 

.  Pkocbcdings  bepokb  commissiokbes;  awabd.  

appointment  of  commissioners SM8 

disqualification  of  clerk,  etc.,  of  judge  or  justice lOM 

duties  and  powers SSTO 

determination  of  comnensation 33TO 

benefits  not  to  be  deducted 8370 

compensation  for  railroad  property  taken  for  public  uae S370 

1184 


INBEX. 

ktempt  of  Court  —  Continued. 

II.  Contempts  punishable  civilly  —  Continued. 

3.  Disobedience  of  parties  and  witnesses -^  ConHnvLC^m 

In  surrogate's  court. 

Sec  Surrogate's  Court. 

III.    PlOCKKOXNGA    TO    PUNISH    C0NTSUPT8    OTHER    THAN     CRIMINAL. 

cases  to  which  provisions  apply 2266 

summary  punishment  of  contempts  in  presence  of  court 

warrant  to  commit  without  notice  for  non-payment  of  money. 

1.  Order  to  shoxv  cause  and  warrant  to  attach  offender. 

misconduct  at  trial  term  may  be  punished  at  special  term.  2292 

order  to  show  cause 2200 

warrant    to    attach    offender 2260 

notice  to  officer  to  return  mandate  or  show  cause 227U 

order  or  warrant  may  be  made  out  of  court 2271 

order  and  warrant  returnable   at  term  of  court 2271 

referee  may  make  order  or  issue  warrant 2272 

referee's    order    or    warrant    may    be    returnable    before 

referee  or  court 2272 

power  of  referee  on  order  or  warrant' returnable  before 

him 2272 

order  is  motion  in   action   or  special  proceeding 2273 

warrant  is  commencement  of  special   proceeding 2273 

warrant  and  affidavit  to  be  served  on  accused 2274 

amount  of  bail  may  be  indorsed  on  warrant 2275 

sheriff  to  keep  accused  in  custody t . . .  2270 

physical    inability   of    accused    excuses    production    under 

warrant 2276 

accused  need  not  be  confined  in  prison 2276 

undertaking  to   procure  dischargee  pending  hearing 2277 

warrant  not  to  issue  against  prisoner 2278 

habeas  corpus  to   produce   prisoner   to   answer 2278 

undertaking  for  discharge  to  be  filed  with  return 2279 

2.  Hearing  and  determination. 

interrogatories  and  Answers   of   iccused 2280 

production   of  proofs  at  hearing 2280 

determination  of  court 2280 

final  order  imposing  fine  or  imprisonment  or  both 2281 

prisoner  produced  on  habeas  corpus  to  answer  to  be  re- 
manded   2282 

warrant  of  commitment 2281 

prisoner  produced  on   habeas   corpus   may   be  committed 

on  discharge    from  custody 2282 

final  order  on  return  of  order  to  show  cause 2283 

commitment  upon  final  order  on  return  of  order  to  show 
cause 2283 


• 


Commitment  or  fine. 

fine  to  indemnifv  for  damages  to  be  imposed 2284 

pasrraent  of  fine  indemnifying  for  damages  bars  action  by 

agreed  party 2284 

fine  when  actual   loss  not  sustained 2284 

corporation  may  be  fined 2284 

order  and  warrant   of  commitment.  <> • 2Z85 
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Contempt  of  Court—  Continued. 

III.  Procekdings  to  punish  contempts,  etc. —  Continued. 

3,  Commitment  or  Hne  —  Continued. 

commitment   until   offender  has   performed  act   asd  paid 

fine • 

length   of   imprisonment   where  offender   not  reqirred  to 

perform  act    _ 2285 

on  commitment  for  non*paymcnt  of  alimony Ill 

commitment  for  violation  of  order  restraining  waste  of 

realty  sold  on  execution 1444 

discharge  on  undertaking •  —  .  1445 

Srisoner  to  be  confined 157 
amages  for  escape   157 

release  on  inability  to  perform  or  pay  discretionary  "w-tth 

court 2286 

punishment  for  contempt  does  not  bar  indictment 22^»7 

issuance  of  new  warrant  on  failure  of  accused  to  appear  ^^^ 

after  giving  undertaking 2288 

county  court  cannot  remit  fine 351 

orders  of  N.  Y.  city  court  may  be  executed  within  state*  •     338 

4.  Action  on  undertaking, 

order  for  prosecution  on  failure  of  accused  to  appear...*   22IKH 

when  party  aggrieved  may  prosecute 2288 

damasks  recoverable  by  party  aggrieved 2289 

order  for  prosecution  by  attorney-general  or  district  attor- 
ney  S290 

damages  of  party  aggrieved  may  be  paid  out  of  recovery 

b^  people. ^S!^ 

liability  of  sheriff  for  insufficiency  of  sureties 2291 

Contlnirent  ESstutea. 

holders  of,  necessary  parties  in  partition 1538 

when  vested  in  trustee  for  insolvent  debtor 2177 

sale  of  contingent  interest  of  infant. . ; 2348 

persons  of  class  as  defendants  in  partition 1538 

Conttnvnnee* 

See,  also,  "  Abatbmbnt  and  Sevival;  **  '*  ADjomMUMnri  ** 
"  Assign uent;  **  "  Paeties." 

by  one  judge  of  proceedings  begun  before  another  in  New  York.  26 

of  term  of  court  to  another  place 41 

of  special  proceeding  on  death,  etc.,  of  judge 52 

of  action  after  transfer  of  interest 756 

after  death  of  sole  party 757 


Contract. 


See,  also,  **  Specific  Pbkfoimancb;  "  "  Vbxdok  and  Pub- 


chaser." 


no  imprisonment  for  money  due  on 16 

limitation  of  actions  on 382 

judgment  by  default  in  actions  on 420 

person  making  for  benefit  of  another  is  trustee  of  express  trust.  448 

joinder  of  causes  of  action  on 484 

counterclaims  in  actions    501 

;varrant  of  attachment  in  action  for  breach 635 

cause  of  action  on,  may  be  attached 648 

offer  to  liquidate  damages  for  breach  conditionally 736 

refusal  of  offer  to  liquidate  damages 736 

costs  on  refusal  of  offer TO7 

interpleader  in  actions  on fOO 

ioinder  of  claimants  on  motion  of  defendant 826 

Interest  in  contract  for  land  may  be  reached  by  Judgmetit  cred- 
itor's action. •  1874,  liVi 

llfNI 


INDEX. 

Contract  —  C^ont^nued. 

action  to  compel  conveyance  by  lunatic,  infant,  etc. •••••••••  2845 

reservation  of  trial  terms  for  actions  on •••••••• •••  233 

Actions  for  breach  in  justices'  courts* 

jurisdiction     • •••••••••• ••••  2862 

warrant    of    attachment... •••• 2005 

neglect  to   counterclaim   damages  bars  action. •••..2947,  2848 

l?oii  tract  or. 

defined     3388 

Contribution. 

between  defendants  when  realty  of  one  sold  on  execution....  1481 

when   part   owner    of   property   redeems 1482 

order   of,   on   sale  of   realty   on   execution 1483 

enforcing  by   original   judgment  after   sale   on   execution 1484 

preserving   lien    of    original    judgment 1485 

entry  on  docket  to  preserve  lien  of  original  judgment... 1486 

Contributory  Ifeirliff^nce. 

trial   and  burden  of  proof  of ••••••.••••.•• ...•  841b 

Controversy,  SabmiiiMion   of. 

See  "  Submission  of  Comtiovsbsy." 

Convemion. 

limitations  of  actions  against  executors,  etc ••     388 

order  of  arrest  in  a(!tion  for • 549 

in  justice's  court ........•.•..•...••..  2895 

warrant  of  attachment  in  action  for 633 

in  justice's  court • 2905 

action  by  people  for  conversion  of  public  funds. 1909-1975 

CouTeyance* 

subpoena  duces  tecum  to  produce  records ....•••  866 

deeds  acknowledged  or  proved  admissible  in  evidence 93.1 

record,  or  certified  copy,  admissible  in  evidence 9'{5 

acknowledgment,  prooi,  record  or  certified  copy  not  conclusive.  938 
conveyances  proved  on  oath  of  interested  or  incompetent  witness 

not   admissible 930 

of  land  without  the  state  admissible  in  evidence,  when,  etc 946 

exemplification  of  record  without  the  state  admissible  in  evidence  947 

of  real  property  by  sheriff  under  order  of  court 718 

by  sheriff  on  sale  by  direction  in  judgment.... 1242 

on  judicial  sale,  to  state  name  of  person  whose  interest  sold. ...  1244 

sheriff's  deed  on  sale  of  realty  on  execution 1471 

relates  back  to  time  of  sale 1440 

on  death  of  coroner  who  made  sale  on  execution 1478 

effect  of  conveyance  on  sal^  under  foreclosure 1032 

conveyance  of  property  of  infant  or  incompetent 2358 

not  necessary  on  sale  under  foreclosure  by  advertisement 2400 

by  corporation  void  after  petition  for  voluntary  dissolution....  2430 

Co>operatlTe  Insurance  Companies* 

change  of  name 2411,  2418,  2414 

Copyrigrbt. 

of  supreme  court  reports. ••••••••••••••••••••••••••••••••••    240 

Coroner. 

punishment  of  misconduct •••••.•••••••••••••  14 

not  to  practice  a<«  attorney ^ •..•■••• 62 

powers  when  sheriff  is  party  to  action ••.••  172 

any  one  of  coroners  may  act ••••  ••••.•••••••  173 
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Coroner  —  CoBtlniied 

arrest  of  sheriff  by    X14 

county  treasurer  of  Erie  county  to  exercise  powers,  etc I8la 

how  sheriff  confined 17$ 

place  of  confinement  of  sheriff  deemed  a  jail   176 

sheriff  entitled  to  jail  liberties  on  giving  bond  177 

liability  for  escape  of  sheriff   1T7 

may  prosecute  undertaking  of  sheriff  for  liberties 178 

duties  when  sheriff  is  plaintiff 179,    180 

liability   for  escape  of  prisoner    181 

duties,^  etc.,  of  incoming  and  outgoing  coroners   189 

limitation  of  action  for  non-payment  of  money  collected  %3 

for  official  acts  or  omissions   385 

amendment  of  returns    725 

execution  to  be  directed  to,  when  sheriff  a  party 1362 

redemption  of  realty  sold  by  coroner  on  execution 1477 

conveyance  of  realty  sold  on  execution  after  death  of  coroner. .  1478 
ices.  .  .  • 3310 

to  be  taxed  on  demand 3287 

Coryorattona. 

for  municipal  corporations,  see  "  Municxpai.  CoBFoiATiONa." 

I.  In  gbnseal;   miscellaneous  pkovisions. 

*'  domestic  corporation  "  defined   3S4S 

included  in  term  "  person  "  in  condemnation  law 3398 

included  in  "  body  or  officer  "  in  provisions  as  to  certiorari..  2146 

may  be  fined  for  contempt 2284 

consent  of,  to  discharge  of  insolvent  debtor 2154 

limitation  of  actions  for  penalties  against  directors  and  stock' 

holders    of    moneyed    corporations 3M 

stock  may  be  attached : W 

notice  of  levy  of  attachment  on 8t9 

to  furnish  certificate  of  defendant's  interest  when  stock  at- 
tached       65tt 

sale  of  attached   stock ~. 706 

stbck  deemed  assets  in  hands  of  executors,  etc 2879 

taking  deposition  of  officers  or  directors 873 

production  of  books  and  papers  on  taking  of  deposition. .....    872 

subpoena  duces  tecum  to  produce  books  or  papers ' 

service  of  subpoena  duces  tecum 

subordinate    officer   or    employee   may    produce    on    subpoena 

duces  tecum 

procuring   personal  attendance  of  officer  on   subpoena    duces 

tecum.  ^ 

examination   tinder   supplementary  proceedings  against   judg- 
ment   debtor 2441 

Mrriee  of  order  in  siwplemcntary  proeeedings •• MB 

corporations   prohibited    from    unlawfully   engaging   in    binrf< 
ness  of  conducting  litigation 77 

II.  Proceedings  to  change  name.    * 

may   petition    for   change 2410 

certificate  that  proposed  change  not  in  conflict  with  other  cor- 
porations  2411 

contents  of  petition • 2412 

notice  of  application 2413 

petition,   etc.,   to  be  tiled  with   secretary  of  state 2413 

reservation  of  proposed  new  name  by  secretary'  of  state 2413 

order   authorizing    2414 

order  to  be  entered  and  papers  filed 2414 

publication  of  order 2414 

affidavit  of  publication  to  be  filed  and  recorded 2413 

when   change   to  take   effect 2415 

new  name  may  be  substituted  in  pending  action  or  proceed- 
ing      2416 

pending  actions  or  proceedings  not  affected 2416 

county  clerk  to  rei)ort  changes  of  name  to  state  officers.. ••..  2417 

changes  to  be  published  annually  in  session  laws...... 2417 

ndidity  of  prior  proceedings  to  change  name  saved.*. ••••••  241ft 
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Oorporatfoim  ^-  Continued. 

III.  Actions  by  and  against. 

1.  Jurisdiction, 

of  N^w  York  city  court 810 

of  county  court ;   residence 841 

of  city  court  of  Yonkers S203 

of  justices'  courts 2865,  2889,  2879 

2.  What  actions  lis. 

by  creditor  or  officer  to  suspend  or  remove  officer. .  1781,  1782 
director  or  officer  to  be  suspended  or  removed  only  in 

action  by  attorney-general 1811 

by  judgement  creditors  for  sequestration  of  propcifty 1784 

judgment  creditor's  action  does  not  lie  against 1879 

supplementary   proceedings  cannot  be  had  on   judgment 

against 2463 

provisions  relating  to  actions  to  determine  claim  to  real 

property  apply 1690 

3.  Service  of  process. 

attempt  to  commence  action  to  interrupt  statute  of  limita* 

tions 899 

summons 431 

by  publication    438 

in   justice's   court    2879 

injunction  order   610 

alternative  mandamus   2071 

precept  in  summary  proceeding^  to  recover  possession  of 

real  property   2240 

citation  from  surrogate's  court 2525 

by  publication 2529 

4b  Pleading;  evidence,  etc, 

when  misnomer  waived 1777 

allegation  of  incorporation  in  complaint 1775 

when  proof  of  corporate  existence  necessary 1776 

verification  of  pleadings ^ 525 

admissions  by  members  as  evidence  against 889 

stockholder  not  to  act  as  juror 1180 

%»  Actions  on  hills,  notes,  etc. 

preference  of  actions  on  notes  and  bills  of 701 

against  corporations  issuing  bank  notes,  etc 791 

bills  and   notes  of  moneyed  corporations  excepted    from 

statute   of   limitations 393 

extension  of  time  to  answer  or  demur  granted  only  on 

notice 1778 

order  for  trial  to  be  served  with  pleading 1778 

iL  Receivers;  provisional  remedies, 

in  what  cases  receiver  may  be  appointed 1810 

notice  of  application  for  appointment  of  receiver 1810 

order  of  arrest  in  action  against  agent   for   funds  mis- 
applied       549 

damages  sustained  by  order  of  injunction  against  officer. .     624 
injunction  order  suspending  business  to  be  made  only  on 

notice 1809 

Crder    restraining    director    or    officer    from    performing 

dntiet  to  be  made  only  on  notice. «••• • 1801 
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III.  Actions  by  and  against  —  Continued. 

7.  In  justices'  courts. 

jurisdiction ; 

residence  for  purpose  of  jurisdiction 2860.  2S7t 

service  of  summons 2879-2881 

order  of  arrest  against  agent  for  misappropriating  funds. 


rV.  Proceedings  to  sell»  moktgags  or  lease  real,  property. 

when  provisions  take  effect 3387 

to  be  had  pursuant  to  Code 3390 

jurisdiction  of  county  court 340 

contents  of  petition 3391 

verification   of  petition 3391 

notice  of  application 8392 

reference  to  take  proofs 8392 

hearing  of  application 338B 

order  3398 

appearance  to  oppose  application 3393 

notice  to  creditors  of  insolvent  corporation 3391 

service  of  notices 339S 

power  of  court  to  make  necessary  orders 3391 

V.  Judicial  supervision.     ' 

action  against  directors  and  officers  for  misconduct 1781 

action  by  creditor  or  officer  to  suspend  or  remove  officer  for 

misconduct 1781.  1782 

action    against    officers    for    misconduct    to    be    brought    by 

attorney-general 1TB8 

sections  1781,  1782  do  not  affect  other  visitorial  powers ITSS 

libraries,  religious  corporations  and  schools  excepted  from...  19^-1 

educational  institutions  excepted  from   15^4 

municipal  and  political  corporations  excepted  from 1^ 

officers,  stockholders,  etc.,  may  be  compelled  to  testify.......  ISA 

injunction  staying  actions  by  creditors 190i 

creditors  may  be  brought  in 1807 

advertisement  for  claims  of  creditors 1M7 

when  attorney-general  must  bring  action 1(^ 

appointment  of  receiver 1810 

V ,  Action  in  nature  op  quo  warranto. 

by  attorney-general  to  try  right  to  exercise  franchiite 1918 

to  be  brought  in  name  of  pepple 1984 

joinder  of  relator  as  party  plaintiff 1986 

relator  to  give  security  for  costs,  etc 1986 

compensation  of  attorney-general  when  relator  party  to 1986 

triable  of  right  by  jury 1960 

all  claiming  to  exercise  same  franchise  must  be  joined 1S64 

witness  cannot  refuse  to  answer  incriminating  question 195S 

temporary   injunction 195S 

judgment  against  corporation  to  contain  perpetual  injunction.  195S 
collection  of  costs  from  officers  and  members j987 

VII.  Action  by  pboplb  to  annul. 

municipal  and  political  corporations  not  subject  to !im 

libraries,  religious  corporations  and  schools  not  subject  to....  ISiH 

educational    corporations    not    subject    to 180( 

by    attorney-general    when    legislature    directs 1797 

by   leave  of  court    17US 

when    attorney-general    must    bring    action 1N18 

grounds    of    action    by   attorney-general 17f*S 

application    by   attorney-general    for   leave 1799 

triable    by    jury    of    right 1800 

judgment    .    .    1801 

to    enjoin    exercise    of    corporate    rights 181)1 

to   provide   for   receiver,  account  and  distribution ....  1801 
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VIL  Action  by  pboflb  to  annul  —  Continued. 

temporary  injunction  orders 1801 

judgment-roll  to  be  filed  with  secretary  of  state 1808 

judgment  to  be  published :^ 1808 

officers,  stockholders,  etc.,  may  be  compelled  to  testify '1805 

■     injunction   staying   actions   by  creditors 1806 

creditors  may  be  brought  in 1807 

advertisement  for  claims  of  creditors 1807 

appointment  of  receiver 1810 

VIII.  Actions  to  procuke  dissolution. 

municipal  and  political  corporations  not  subject  to 1904 

libraries,  religious  corporations  and  schools  not  subject  to....  1804 

educationnl  corporations  not  subject  to 1804 

srround?  of  dissolution    17fi5 

action  to  be  brought  by  attorney-general 1786 

when  attorney-general  must  bring  action 1808 

when  creditor  or  stockholder  may  maintain  action 1780 

reference  of  issues  is.  discretionary  when  action  not  brought 

by  attorney-general 1012 

when  referee  to  be  appointed  by  court 1012 

temporary    injunction 1787 

modifying  temporary  injunction 1787 

appointment  of  temporary  receiver;  jpowers 1788 

additional  powers  to  temporary  receiver 1789 

appointment  of  permanent  receiver;  powers 1788 

when  stockholders,  etc,  may  be  made  parties 1790 

judgment  to  provide  for  distribution  of  property 1793 

judgment  for  unpaid  stock  subscriptions,  when  stockholders 

are    parties 1794 

judgment  to  enforce  liability  of   directors   and   stockholders 

when  assets  insufficient  1705 

sections  1785-1795  do  not  affect  special  statutory  provisions. . .  1796 

appointment  of  referee 1012 

officers,  stockholders,  etc.,  may  be  compelled  to  testify 1805 

injunction  staying  actions  by  creditors 1806 

creditors  may  be  brought  in 1807 

advertisement  for  claims  of  creditors 1807 

appointment  of  receiver 1810 

IX.  Procbxoings  for  voluntary  dissolution. 

"stockholders"  includes  "members" 2431 

libraries,  churches  and  schools  or  academies  excepted 2431 

when  majority  of  directors  may  petition 2419 

when  directors  or  stockholders  eouaPy  divided 2420 

when  majority   of  stockholders   direct 2420 

certain  corporations   excepted 2420 

contents  of  petition 2421 

inventory  and  schedule  to  be  annexed 2421 

verification  of  petition  and  schedule 2422 

presentation   of   petition 2423 

order  to  show  cause 2423 

appointment  of  temporary  receiver;  powers 2423 

injunction  staying  actions  by  creditors 2423 

appointment  of   referee 2423,  2426 

publication  of  order  to  show  cause 2424 

service  of  order  to  show  cause  on  creditors  and  stockholders. .  2425 

bearing 2426 

decision  or  report 2426 

order  for  transmission  of  original  papers  to  court  or  referee. .  2427 

amendment  of  schedules 2427 

motion  for  final  order 2428 
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Corporations  —  Continued. 

IX.  Peocesdincs   for  volumtaky  dissolution -^  Conttnne^ 

notice  of  motion  for  final  order 2138 

appointment  of  receiver 1810 

final   "order   dissolving  and  appointing  receiver 242S 

power  of  receiver  to  hold  real  property 7W 

relief  of  receiver  from  omissions  and  defaults 342f 

confirmation  of  acts  of  receivers ^429 

transfers  of  property  after  filing  petition  void 249U 

commissions  of  receiver 2431a 

final^  accounting  of  receiver   24.11b 

application  by  attorney-general  for  order  to  show  cause....  2i31b 

X.  Enforcing  stockholders'  liability. 

service  of  summons  on  stockholders  by  publication 438,  43d 

misnomer  of  stockholder  defendant   1831 

sections  1790-1795  do  not  affect  special  statutory  provisions..  ITW 

in  action  by  creditor  to  dissolve  corporation 1?J0 

judgment   for   unpaid   subscriptions   when   stockholders 

are  parties ITM 

judgment  when   assets  arc   insufficient 1T95 

action  by  creditor  to  enforce  liability   1791 

account  of  property  and  debts  of  corporation 1792 

apportioning  liability    1792 

XL  Foreign  corporations. 

defined       SMS 

validity  of  meeting  within  this  state  not  affected 1779 

1.  Jurisdiction. 

actions   against 1780 

by  one  foreign  corporation  against  another 1780 

by   non-resident  against • 1783 

of  N.  Y.  city  court 815 

%  Service  of  process, 

of  summons • 4S2 

on   designated   agent    432 

designation  of  agent  to  receive  service  of  summons  ....     432 
proof  of  designation  of  agent 432 

copy    of    designation    of    person    upon    whom    to    make 

service,    as    evidence     ^*^}? 

change   of  place  of  service  by  designated  agent 4u2 

revocation    of    designation    of    agent 4o*J 

of  summons   by   publication   on 438,     4.*^ 

of  notice  of  sale  under   foreclosure  by  advertisement..  2oS9 
of   surrogate's   citation   by   publication • 2529 

%,  Actions  by  and  against. 

when  foreign  corporation  may  sue 1779 

cannot  sue  on  debt  invalid  by  laws  of  state  of  organiza- 
tion      1779 

verification  of  pleadings C25 

allegation  of  incorporation li  t5 

director  or  ofl^cer  to  be  removed  only  in  action  by  at- 
torney-general    . . . .' 1811,  1812 

action  by  attorney-general  to  try  right  to  exercise  privi- 
leges within  state 1948 

books  are  presumptive  evidence 929 

certified  copy  of  oook  mav  be  oflFered  in  evidence 930 

verification  of  copy  of  book  of 931 

Mcurity  for  costs 3268.  3270 

idgmcnt  by  detault  on  service  by  publication 1217 
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XI.  Foreign   corporations  —  Continued. 
4.  Provisional  remedies;  receivers. 

attachment  in  actions  against 636 

in  j ustice's  court 2906 

unpaid  subscription  to  stock  may  be  attached 046 

when  judgment   enforceable   only  against  attached   prop- 
erty     ^ 707 

injunction  order  suspending  business  to  be  made  only  on 

notice    1809,  1812 

in  what  cases  receiver  may  be  appointed 1810,  1812 

Coat*. 

judge  not  to  be  interested  in 47,  49 

I.    To     WHOM     AND     WHEN     AWARDED. 

when    plaintiff    entitled    of    course 3228 

when    recovery    is   less   than    $50 3228 

against  defendant,  served  with  notice  of  no  personal  claim . .  423 

to  defendant  of  course 8228 

in   certain    counties   when    recovery   under   $500 8228 

when    discretionary    3230 

OA  judgment  for  one  of  several  defendants 3229 

when  several  actions  brought  on  same  instrument 3231 

when  different  parties  prevail  on  different  issues 3234 

increased  damages  not  to  carry  increased  cost j 3257 

after  offer  (ff  judgment  by  defendant 738 

after  offer  to  compromise    counterclaim • 739 

after   sufficient   tender 733 

when  tender  accepted .....••••• 734 

tender  to  include  costs  to  date ••••••••••••••••.  731 

on  confession  of  judgment • 1275 

on  submission    of  coiitruversy .^ ..1280,1281 

on  judgment  for  part  of  claim  admitted ...•«. 511 

on  apnlication  for  judgment  on  frivolous  pleading 537 

on  oraer  for  new  trial  for  failure  to  file  decision  within  time 

limited 1010 

not  awarded  against  municipal  corporation  unless  claim  pre- 
sented before   action 3245 

against  person  suing  or  sued  in  representative  capacitv. . «...  3246 
ox  proving  genuineness  of  paper  after  demand  for  admission 

thereof .•••;•••. "^^S 

of    action    brought    on    discontinuance   in   justice's   court    on 

answer   of   title 3235 

on  remission  of  fine  or  penalty  by  county  court 352 

as  condition   of  adjournment  of   trial 3255 

payment  of,  as  condition  of  exoneration  of  bail 601 

no  costs  at  trial  of  title  by  sheriff's  jury 109 

not  to  be  taxed  in  proceedings  before  court  of  claims 274 

counsel  or  attorney  fees  not  allowed  in  court  of  claims 274 

party  testifying  not  entitled   to  witness   fees 3286 

attorney  testifying  for  client  not  entitled  to  witness  fees....  3288 

n.  How  awarded;  judgment;  collbctioic. 

decision  or  report  to  award 1022 

power  of  referee  to  award 1018 

cleric  to  insert  amount  in  blank  in  final  judgment 1231 

judgment  against  executors,  etc 1835,  1836 

III.  Amount. 

special     provisions     not     affected f^l 

amount   of    costs    generally !^^ 

amount    when    discretionary    32o0 
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III.  Amount  • —  Continued. 

upon  settlement •• «•.«••••«•...••.« 

as  condition  of  adjournment  of  trial 3255 

when  recovery  less  than  $50 3??S 

on    confession    of   judgment 1275 

increased  damages  not  to  carry  increased  costs 3257 

clerk's  fees  in  civil  actions 3901 

additional   allowance   in   difficult  cases 3253,3254 

certificate  entitling  party  to  costs  or  increased  costs 3249 

disbursements  to  be  included «. • 


IV.   In     gPBCZAL    ACTIONS. 

In  aid  of  aitackment, 

in   action  by  plaintiff. •••••••••••••••••••••••••••••••.    677 

Action  to  charge  joint  debtor, 

how  awarded ••••••••.• ••..  IMl 

Action  to  determine  claim  to  real  property, 

on  defendant's  default 1645 

• 

Creditor's  action  against  heirs,  etc. 

sheriff's  fee  on  execution  may  be  taxed  against  each  de-     

fendant 1839 

apportionment  among  defendants 18S9 

Divorce.  _^ 

award  of,  by  interlocutory  judgment  1m  4 

docketing    interlocutory    juagraent    awarding 1774 

execution  not  to  issue  until  final  judgment lit-l 

Dower. 

fees,  etc.,  of  commissioners  or  referee  to  admeasure....  1612 

•Ejectment 

when   judgment   taken  against  one  subject   to   rights  of 

others 15J9 

by  grantee  of  lands  held  adversely,  suing  by  grantor 1501 

Foreclosure. 

on    dismissal  of  complaint  on   payment   of   interest   and 

part  of  principal  due 1634 

additional  allowance  to  plaintiff  in  forclosure,  etc..   3252,  3254 

taxation  of 2403 

on  foreclosure  by  advertisement 2401,  2402 

Matrimonial  actions. 

allowance  for,  in  action  for  divorce  or  separation 1769 

award  of,  in  divorce  or  separation 1769 

to  co-respondent  in  action  for  divorce. 1757 

Mechanics'  liens, 

actions  to  foreclose  !n  courts  of  record ••.,  8411 

in  courts  not  of  record 3411 

Partition. 

where  sale  has  been  had •..•; 1579 

on  judgment  of  actual  partition 1550 

collection  against  unknown  owners  on  actual  partition....  1559 
fees  and  expenses  of  commissioners.. •••••••  •••••••«,.• 
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IV.  In   ipscial  actions  —  Continued. 

Aciiofk:  by  or  against  state  or  public  olHeer. 

action  by  state  for  benefit  of  municipality 8243 

action  by  people  on  relation  of  private  person. 8242 

on  consolidation   of    actions   by    people   against   different 

defendants 1089 

Judgment  may  be  taken  against   state 1985 

execution  not  to  issue  against  state. 1985 

payment  of  costs  against  state  or  public  officer 3241 

on  judgment  of  ouster  from  office 1956 

individual  liability  for  costs  of  action  in  nature  of  quo 

warranto   against   corporation 1987 

against  school  officer  or  supervisor 3244 

increased  costs  to  defendants  sued  for  official  acts. .  3258,  8259 

V.  On  state  wkits. 

on  alternative  mandamus  are  discretionary 2086 

on  peremptory  mandamus  to  be  awarded  as  on  motion...*...  2086 

not  to  exceed  $50  and  disbursements 2086 

on  prohibition  to  be  awarded  as  on  motion..... 2100 

not  to  exceed  $50  and  disbursements 2100 

on  certiorari  to  review  in  discretion  of  court 2143 

not  to  exceed  $50  and  disbursements 2148 

non-payment  punishable  as  contempt  ^hen  awarded  by  final 
order t*  2007 

VI-  Of  motions. 

of  motion 779 

collection 779 

execution  . 779 

stay  for  nop-payment 779 

taxation  on  final  judgment 779 

may  be  awarded  absolutely  or  to  abide  event ^ 3236 

how  collected  when  awarded  to  abide  event 779 

on  application  for  judgment  on  frivolous  pleading 537 

fees  of  referee  to  superintend  discovery  ot  book 807 

proceedings  to  punish  for  contempt  not  affected 779 

VII.   lNTEKXX>CUTORr    COSTS. 

on   issue  of  law .,  3232 

collection    8233 

no  arrest  for  non-payment»  except,  etc 15 

award  of,  by  interlocutory  judgment 1231 

VIII.  On  appeal. 

provisions  not  applicable  to  costs  on  appeal 3237 

from  final  judgment 3238 

from  interlocutory  judgment  or  order 3239 

on  appeal  to  supreme  court  or  appellate  division 32.*)  1 

damages  for  delay  by  way  of  costs  in  court  of  appeals. .  3251,  3254 
expenses  of  reference  on  justification  under  undertaking  on 

appeal  to  court  of  appeals.  .^ 1335 

on  appeal  by  plaintiff  from  judgment  for  defendant  in  con* 

demnation   proceeding    3876 

from  justice's  court 8047,  8060,  3063.  3066,  30r>7 

on  new  trial,  on  appeal  from  justice's  court 8070,  3073 

to  supreme  from  N.  Y.  municipal  court £213 

IX.  Liability  por  costs. 

special  provisions  not  affected ••• 8250 

executor  or  administrator • 1839 
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IX.  LiABXUTT  rot  COSTS  —  Continited. 

transferee  of  cause  of  action ••••••••••••••••..  S2I.T 

against  infant  plaintiff  collectible  from  guardian  ad  Kt^m,  460,  3211 

guardian  ad  litem  of  infant  defendant  not  liable.... •    477 

poor  person  not  liable  for. .' 461 

costs  to  poor  person  payable  to  attorney 467 

action  by  poor  person  not  stayed  for  non-payment  of  costs  of 

former    action 461 

action   by  executor,   trustee,   etc.,   against   beneficiary  to  re- 
cover costs. .« 1916 

against  attorney  for  pleading  scandalous  matter 545 

imprisonment  for  non-payment  of  interlocutory  costs  awarded 

a^inst   attorney 15 

liability  of  attorney  when  defendant  entitled  to  require  sc- 
curitj.  •  •  • 3278 

X.  Ih  special  pkoceedxngs. 

power  to  award;  amount •> • • 3240 

when  person  recovering  deemed  a  judgment  creditor 2432 

Supplementary  pi'oceedings, 

to  Judgment  creditor •• • • 2469 

to  judgment  debtor  ••••••• •••••••• 3466 

Condemnation  proceedings, 

when  awarded  to  defendant  •••••••••••• • 8360 

against  defendant  on  trial  of  issues ••  8372 

of  guardian,  committee,  etc 3372 

on  appeal  by  plaintiff  from  judgment  for  defendant 3376 

when  awarded  to  owners .••••» 3372 

when  compensation  does  not  exceed  $50 •••..••••  8379 

additional  allowance  to  owners •••••••••••  3372 

on  di^ontinuance. ••  3374 

For  appointment  of  committee  of  incompetent, 

on  final  order  appointing  committee •••••••••••••••  2336 

on  dismissal  of  petition 

of  proceeding  on  behalf  of  state ••••••• 


Camtempt, 

may  be  ordered  paid  out  of  recovery  on  undertaking 2300 

Summary  proceedings  to  dispossess, 

amount  of  costs  and  fees 2250 

amount  in  proceedings  founded  on  forcible  entry  or  de- 
tainer. • • 2250 

execution.  •  • • ••••• ••••..  2250 

nrbUratioHm 

on  entering  judgment  on  award »••• 2878 

on  vacating  award •••••• ••  2377 

liability  for,  on  revocation  of  submisdoa. •••••••••••••••  2384 

Ta  discover  death  of  life'tenant, 

when  awarded,  amount • ••••••••••••••••••••  2816 

on  dismissal  of  petition •••••••••••••••••• 


Proceedings  by  insolvent  debtors. 

on  contested  application  for  discharge.. ••••••••. ••.••..  2167 

on  petition  for  exemption  or  discharge  from  armt. ••••••  SU8 
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X.  In  sfscial  piocxedxngs. —  Coatinued. 
To  enforce  liens  on  vessels, 

amount 8439 

XI.    SSCVRITY    POK   COSTS. 

when  defendant  may  require 3268|  3268 

when  two  or  more  plaintiffs  sue 3270 

when  discretionary  with  court 3271 

order  to   give  securitv 3272 

requisites    of    undertaJcing 3273 

notice  of  exception 3274 

notice  of  justification 3274 

notice  of  justification 3274 

justification  of  sureties 3275 

allowance  of  undertaking 3275 

order    for   additional    security 3276 

dismissal  for  failure  to  give 3277 

tiability  of  attorney,  for  costs 3278 

Frovisions   applicable   to   special   proceedings 3279 
f»  New  York  city  court, 

notice  of  exception  to  sureties 3168 

notice  of  justification 3168 

XII.  Taxation. 

how  taxed 3262 

clerk  to  insert  amount  in  judgment 3262 

when  additional  allowance  to  oe  computed  by  clerk 3262 

notice  of  taxation 3263 

in  New   York  city  court 3161 

ma,T[  be  taxed  without  notice 3264 

notice  of   relaxation 3264 

order    for    relaxation    3264 

review    of    taxation 3265 

dutv  of  taxing  officer 3266 

affioavit  as  to  disbursements 3267 

fees  to  be  taxed  on  demand •  3287 

XIII.  In  suaaoGATx's  ooubt.     See  Susxogatb's  Court. 

XIV.  In  justices'  courrs. 

to   prevailing   party 3074 

what  costs  consist  of ^^^ 

when  allowed  to  neither  party 3076 

on  judgment  after  verdict  or  decision 3014 

on  judgment  of  nonsuit 3013 

on  discontinuance  on  answer  of  title  to  real  proipcrty 2954 

on  dismissal  when  title  to  realty  pleaded  by  plaintiff 2956 

in  action  of  replevin 3075 

on   demurrer    3077 

amount  limited   307G 

taxation 3078 

increased   costs   in    actions    on   official   acts 3079 

on  judgment  for  one  of  several   defendants 3080 

recovery    of    costs    wrongfully   collected. 3081 

on  decision  for   i)erson   answering   in  proceeding   for  sale  of     ^^ 

stray • 3096 

on  transfer  of  action  to  another  justice 3152 

in  action  on  judgment 3154 
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Costs  —  Contlnned. 

XIV.  In  justices*  courts  —  Continued. 

guardian  ad  litem  of  infant  plaintiff  liable 28S7 

guardian  ad  litem  of  infant  defendant  not  liable 2888 

fees   on  attachment  for   defaulting  witness 2972 

payment  of,  on  service  of  notice  of  appeal %>47 

setting  off  costs  and  recovery  on  determination  of  appeal....  3059 

costs    below    included    in    disbursements    on    appeal 3060 

of    appeal    when    new    trial     ordered 3U(S3 

to    whom    awarded    on    appeal 3066 

amount    of    costs    on    appeal 9067 

award    of,    on    new    trial    on    appeal 307O 

amount    on    new    trial    on    appeal 9i)73 

on  offer  to  compromise  after  return  on  new  trial dUt^. 

New  York  municipal  court, 

on   appeal    to   supreme   court 3213 

Brooklyn   justice's   court. 

on  removal  of  action  to  county  court  of  Kings 2934 


Coanterclalm. 

See,  also,  **  Pleading." 

answer    may    set    up 500 

when    allowed 501 

in   actions  on  assigned  claims bCl2 

by    trustee    5U2 

by  defendant  sued  in  representative  capacity 5U& 

on    decedent's   debt    in    action    by   executor,   etc 506 

limitation    of    action    must    be    pleaded    in 413 

cannot  be  founded  on  title  barred  by  adverse  possession 366 

on    cause    barred    by    limitation 397 

several    counterclaims    may    be    pleaded... 507 

each   to  be  separately   stated. . . .- 307 

equitable    counterclaim    may    be    pleaded 507 

verification    of    counterclaim    only 527 

provisional    remedies    on 720 

plaintiff's  offer  to  compromise 739 

m  action   for  divorce  or  separation 1770 

in   action    to   charge    joint    debtor   not    served 1939 

demurrer   to,   see   "  Demurkek." 

reply ;   contents    514 

judgment   for   failure  to   reply 515 

reply   may   set   up  two   or   more   avoidances 517 

striking  out  for  disobedience  to  order  for  discovery  of  books,  etc.  808 

deemed    action    for   purpose   of   trial    by   jury 974 

judgment     on     503 

demand    for    affirmative    relief    on 5U9 

judgment    for   affirmative    relief   on 504 

on  counterclaim  for  less  than  plaintiff*s  demand 512 

execution    on   jud^ent    against   executors,    etc 506 

In  New  York  city  court. 

what   may    be    pleaded 3174 

In  justices'  court. 

answer  may   set  up 2938 

when   allowed   2SH5 

demurrer ^ 2989 

of  party  suing  or  sued  in  representative  capacity 2946 

when   neglect  to   plead   bars  action 2947,  2948 

judgment 2919 

in    summary    proceeding    to    dispossess 2214 


INDEX. 


Counties. 


seal  of  county  clerk  seal  of  county 28 

proof  of  acts,  resolutions,  etc.,  of  supervisors Ml 

excepted    from    judicial    supervision 1804 

not  subject  to  action  to  dissolve  or  annul  corporation 1804 

preference   of   actions   by   or  against 791 

jurors   not  disqualified  because  residents  or  taxpayers 1179 

order  of  arrest   in   action   for   funds,   etc.,   of 649 

attachment  in   action   to   recover   funds  of 637 

action    by    state    to    recover    public    funds,    see    "  Municipal 
Corporations." 

excepted  from  jurisdiction  of  justice's  court 2o63 

supervisors   need  not   give   security   on   appeal 1313 

taxpayer's    action    to    prevent    illegal    acts 1925 

officers    may    sue   on   cause    arising   before   term 1926,  1928 

action  against  officers  on  causes  arising  before  their  term.  1927,  1928 
jurisdiction  of  justice's  court  over  actions  by  or  against  officers.  2865 
costs  when  action  brought  by  state  for  benefit  of  county 3243 

County  charges. 

printing  of   calendar 20 

expenses  of  proceedings  to  remove  attorney ^      68 

stenographers'    salaries,    fees,    etc 88 

salaries  of  criers,  interpreters,   and  court  attendants,  in 

Queens    county    91,  94,       96 

salaries    of   stenographers 358-361 

compensation  of  clerks  in  surrogate's  office 2491,  2492 

books  for  record  of  notices  of  pendency  of  action 1672 

Comtty  Clerk. 

when   included    in   term    "  clerk " 8848 

seal  is  seal  of  supreme  and  county  courts 27 

is  seal  of  county 28 

provision    for    new    seal 30 

appointment  of  special  deputy  cleiks  to  attend  terms 89 

destruction  of  papers  by  order  of  court 21 

designation  of  new  jail  to   be  filed  with .■ 135 

to  serve  designation  of  jail  on  sheriff 137 

certificate    of    sheriff's    election 182 

annual   return   of  changes  of  name 2418 

duties  in  foreclosure  by  advertisement 2390,  2399,     2403,  3304 

judgment    book ;    entry    of   judgments 1236 

docket  books;   docketing  judgments 1245-1272 

entry,   etc.,    of   judgment   by   confessidn 1275,  1276 

docketing  transcript   of  justice's   judgement 3017,  3021,  3022 

judgment  oi  Albany  city  court  and  Troy  justice's  court.   3225 

authentication  of  transcript  from  justice's  docket  book 939 

issuing  execution  on  justice's  judgment 3043 

homestead    exemption     book 1398 

record    of    certificates    of    execution    sales 1439 

notices  of   pendency  of  action ,. 1672,  1674 

orders  appointing  receivers  in  supplementary  proceedings.  2470 

wills    of    real    property 2622 

to  make  and  certify  to  searches 961 

without   charge   to  certain   state  officers 3290 

subpoena  duces  tecum  to  produce  records 8b6 

fees   generally 3304 

in   New   York  and   Kings  county 8806,  3332a,  33:{2b 

to  be  taxed  on  demand 3287 

salaried   clerks  to  acopunt  for   fees 32H5 

fees  of,  for  entries  of  moneys  deposited  with  county  treasurer.  3306a 
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Corntty  Co»op«rfttlTe  InMnrance  Comimiil^a* 

change    of    name 2411,2413,2114 

County  Court. 

construction  of  proviaions  relating  to 3MS 

new  trial  in,  on  appeal   from  justice'a  court,  aee  "  Justicb  or 
THE  Peace;"  "  New  Teiai.." 

cotta  when  several  actions  brought  on  same  instrumeBt 3231 

appeals   from,   to   appellate   division 1340,  1^7 

to  supreme  court,  judgment,  where  to  be  entered —  1340 

I.  Constitution  or  couet. 

a   court   of  record 2 

seal  of  county  clerk  is  seal  of  court. ...._. 7t 

always  open   for  business 855 

justice  of  supreme  court  may  make  orders  in 854 

county  judge  of  another  county  may  make  orders 854 

appointment    of    terms tSS 

•         place    of    holding    terms 355 

adjournment   of   term   to   another  place 2S6 

publication   of   appointment   of   terms 35C 

drawing  and  notification  of  jurors 857 

clerks  to  county  judges   of  Kings 350 

appointment   and   compensation   of   stenographers 858,  3S1 

stenographers   for,   in   Kings   and   Queens  counties 350 

interpreters  for,  in  Kings  county 300 

II.  Jurisdiction. 

jurisdiction 840 

residence    of   domestic   cororation 811 

jurisdiction   co-cxtenslve   with    supreme   court 348 

may  send  process  to  any  county 347 

power   to   appoint    receiver 713 

may  authorize  guardian  or  committee  to  agree  to  partition..  1580 

1502 
over  applications  by  insolvent  debtors  for  discharge,   exemp* 

tion,  etc 2150,  2188,2201 

appointment  of  trustee   for  criminal   prisoner 2210 

over  person  and  property  of  incompetent  persons 340,  2330 

proceedings   for  change   of   name 2410 

new  action  after  plea  of  title  to  realty  in  justice's  court....  2953 

account   of  district  attorney  to 1968 

non-resident   plaintiff   to   give   security   for   costs 3288,3290 

costs  in  Kings  county  when  recovery  under  $250 3228 


III.  Powers  and  duties  of  county  judge. 

if  judge  disqualified,  special  proceeding  to  be  continued  in  ad- 

joining  county 58 

has  powers  of  justice  of  supreme  court  at  chambers 241 

possesses  power  of  supreme  court  justice  over  actions  in....  348 

disability   of   county   judge 342 

may  appoint  temporary  court>house 48 

designation  of  temporary  jail  by • 135^  136,  144 
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Conntr  Court  —  Continued. 

III.  PowESS  AND  DUTIES  OP  COUNTY  JUDGE  —  Continued. 

to  attend  drawing  of  jurors 1044,  1046 

when  to  act  as  surrogate   during  vacancy  or  disability 2478 

when  and  where  to  hold  surrogate's  court 2506 

compensation   when  acting  as  surrogate 2485 

€x  parte  orders  by 772,     773 

may  make  order  lor  service  of  summons  by  publication 440 

may  grant  order  of  arrest 666 

power  of  judge  in  special  proceedings 349 

to   remit    forfeited   recognizances 350,     361 

to  remit  fines  and  penalties 860,    351,     363 

notice  of  application  to  remit  fine  or  penalty. . . .  352 

costs    on    remission 352 

discharge  of  person  imprisoned  for  non-payment  of  fine.     353 
to  discharge  witnesses  arrested  in  violation  of  privilege.     862 

to   grant   order  to   take    deposition    within   state 872 

to  ^rant  order  to  t^e  deposition   without  state 888 

to  issue  subpoena  for  witness  on  deposition  to  be  used 

without  the  state 915 

to   issue   habeas  corpus  to   testify 2009-2011 

to   issue   habeas   corpus   or   certiorari   to   inquire,   etc.  2017 

2018 
to  issue  warrant  to  bring  up  prisoner  about  to  be  re- 

<    moved   ^ 2054 

to  take  bail  pending  appeal  on  habeas  corpus  or  cer- 
tiorari   2060,  2061 

when  holding  court  in  another  county 356 

duty  to  issue  habeas  corpus  or  certiorari  without  application.  2025 

summary   proceedings   to   dispossess   before 2234 

supplementary   proceedings   may  be  brought  before...  2434,  2553 

IV.  Removal  of  actions  to  or  from. 

to  supreme  court  on  disability  of  county  judge 842 

to  supreme  court  to  change  place  of  trial 343 

effect  of  order  of  removal 344 

appeal   form   order   of   removal  ^ 344 

stay  of  proceedings  to  permit  removal 345 

process,   undertakings,   etc.,   not   impaired   by  removal 346 

to,  from  local  courts  of  Hudson,  Utica  and  Oswego 3200 

'  from  justice's  court  to  Kings  county  court 2934 

Cottntjr  Treannrer. 

fines,   recognirances,  etc.,  collected  by  district  attorney  to  be 

paid  to 1967 

may   apply  fpr  appointment   of  temporary  administrator 2506 

feet" 3321 

provisions  relating  to  sheriff's  bond  apply  to  actions  oa  bond.  1880 

to  exercise   powers  of  coroners  in  Erie  county 181a 

fees    of    county    clerk    for    entries    of    moneys    deposited   with 
county   treasurer  •   •   ••• • •  3306a 

Court  funds. 

to    receive   money   paid    into    court 745 

transfer  to 744a 

deposit   with    747 

transfer  from 747 

title    to    securities    representing 740 

■action    by,    on    securities f 740 

transfer  of  securities   on   death,   etc 750 
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Connty  Treasurer  — •  Gontinned. 

Court   funds  —  Continued. 

books  of  account 758 

annual  report 753 

to  receive  money  paid  into  surrogate's  court 20BO 

service  of  order  to  pay  money 18R7 

leave  to  sue  on  bond  for  failure  to  pay  money,  etc 18S7 

commissions  on  money  paid  into  court 3321 

Court  of  Appeals. 

I.  PowBRs;  terms;  officess^  etc. 

a  court   of  record 2 

seal  continued   27 

governor  may  change  place  of  holding 38 

judge  not  disqualified  when  policyholder  of  insurance  company.  46 

Pp'wer  to  make   rules IVR 

times  and  places  of  holding  terms 196 

may  be  held  in  any  building 197 

adjournments 197 

appointment  of  officers 1$K 

clerk  of  court  to  give  bond 19B 

to  take   oath 199 

office 199 

to  appoint   deputv 2f» 

powers  and  oath  of  deputy  clerk 2ilii 

clerk  may  employ  assistants :))! 

appointment  of  special   deputy   clerk 201 

of  clerks  for  judges 2l>2 

offices  for  judges 203 

reports  of,  see  "  State  Reporter." 

fees  of  clerk SaW 

clerk   to   account   for   and  pay   over   fees 3283 

II.  Jurisdiction. 

appeal   from  final  judgments  and  orders 190 

appeals  from  orders  granting  new  trials  on  exceptions 190 

questions  allowed  and  certined  by  appellate  division 190 

no  appeal  in  actions  in  other  than  supreme  court,  etc.,  unless 

certified 191 

from  unanimous  judgment  of  affirmance  in  certain  cases. 

unless  allowed    191 

limited    to   review    of   Questions    of   law IW 

decision  that  finding  ot  fact  is  supported  by  evidence 191 

III.  Appeals  to.     See  "  Afpeals. — III.     To  court  of  appeals." 
Conrt  of  Claims* 


I.  Constitutiok ;  judges;  officers,  etc. 

a  court  of  record 2 

constitution    of    36S 

commissioners  abolished   263 

judges 265 

additional 2S2 

appointment  of  clerk 266 

of    stenographer    268 

of   attendant    2W 

seal 267 

sessions 268 
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Court  of  ClalBia— Continued. 

I.  Constitution;  judges;  officers;  etc — G>ntinued. 

when  to  view  premises « 268 

sheriff  to  furnish   rooms 268 

attendance  of  sheriff  at  sessions 268 

fees  of  sheriff  for  attending^  sessions 268 

expense  of  procuring  testimony   on  commission 272 

report    to   legislature 271 

annual    report   to    comptroller 273 

compensation  of  judges 279 

of  officers   280 

assignment   of   judges    for    canal    appropriation    claims 283 

IL  Jurisdiction;  procedure;  determination. 

jurisdiction    264 

notice  of  intention  to  make  claim 264.  270 

rules 265 

procedure 265 

perpetuating  testimony    265a 

attorney-general    to    represent    state 270 

superintendent  of  public  works  to  assist  in  canal  claims....  270 

canal   claims   to   be   filed   with   superintendent 270 

compromise    270 

consolidation ;    intervention,   etc 281 


disposition  of  adverse  and  conflicting  claims. 

substitution    of   parties    281 

may   order  additional   parties  brought   in 2<S1 

summons  or  citation  to  additional  'parties 2H1 

service    of    summons    or    citation 281 

power   to   render   judgment   against   parties   summoned 281 

calendar;    canal    appropriation    claims 284 

record  of  proceedings 271 

new   trials    265 

costs 274 

judgments # 260 

interest  on  judgments 269 

payment  of  judgments 269 

judgment  bars  further  claim  or   demand 269 

execution  on  judgment 269 

lien  of  judgment  on   real  property 269 

docketing  judgments  of,  in  county  clerk's  office 269 

vacstting  and  modifying  judgments 265 

III.  Appeals  from. 

from   orders   and  judgments 275 

time  of  taking  appeal. 276 

notice  of  ap|)eal 276 

service  and  settlement  of  case 277 

practice  .   .  .  ^ 27.^ 

questions    reviewable    275 

preference  of  appeals 278 

judgment 275 

Conrt-Hoase. 

sale  of  liquors  in,  prohibited 32,  S.^ 

change  of  place  of  nolding  court .38-4.H 

designation  of  temporary 4S 

trial  elsewhere  than  at  court-house 87 

Conrtii. 

See,   also,    "  Officers." 
judges,  sec  **  Judges  " 


»» 


rules  of,  see      Rules." 

punishment  of  contempt,  see  "  Contempt  or  ConsT.** 
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l7o«vts  —  Oo»tlm«e4« 

L  GtMSKAL  PBOVISIOVS. 

referred  td  in  this  act ..•.•••.. 1-t 

jarisdiction  and  powers  continued 4 

sitting!  to  be  public,  except,  etc 5 

not  to  sit  on  aunday,  except,  etc 8 

adjournment  on  Saturday  to  be  over  Sunday 6 

action,  etc.,  not  discontinued  by  vacancy  in  judge 25 

judge  out  of  office  may  settle  case  or  exceptions 25 

special  proceeding  before  one  judge  continued  before  another 

in  New  York  and  Kings 28 

seals 27-9n 

adjournments 34-38 

failure  or  adjournment  does  not  abate  action,  etc 44 

judges  not  to  practice 49 

attendants 9&9e 

summons  must  specify 417 

amendment  of  returns  by  subordinate  courts,  etc 725 

what  included  in  *'  body  or  officer "  in  provisions  as  to  cer- 
tiorari to  review,  etc 2146 

n.  CoDaTS  or  azcoao. 

enumerated 2 

power  to  issue  subpoenas  to  witnesses 7 

to  administer  oaths  7 

to  make  new  process  and  forms  of  proceedings 7 

seals  in  use  continued 27 

rooms,  fuel,  etc.,  to  be  furnished , 31 

liquors,  etc.,  not  to  be  sold  in  court-house 32 

punishment  for  sale  of  liquors S3 

adjournment  to  future  day S4 

of  term  for  absence  of  judge 35 

of  term  by  direction  of  judge 98 

trials  elsewhere  than  at  court-house 87 

ffovemor  may  change  place  of  holding 88,  89 

judge  may  change  place  of  holding 40 

adjournment  of  actual  session  to  another  place 41 

change  of  place  for  holding  in  city  of  New  York 42 

trial  commenced  may  be  continued  beyond  term 45 

trial  terms  for  actions  on  contract 'Xi 

appointment   of   criers    91 

sheriff  to  act  as  crier 92 

attendants  95-9'J 

compensation    SS12 

clerks  of  judges  disqualified  as  referees,  commissioners,  etc..  1024 

> 

ni.   COUKTS   NOT  or  KEC0U>. 

enumerated 8 

limitation  of  action  on  judgment  of 882 

attempt  to  commence  action  in,  under  statute  of  limitations...    400 
jurisdiction  of  action  to  foreclose  lien  on  chattel 178T 

of  seizin,  when  cause  of  action  accrues  for  breach 381 

against  incumbrances,  when  cause  of  action  accrues  for  breach.    381 

Creditor. 

of    decedents,    see    "  I>«ctl>tKts*  £sTAtftt; '     "  Extctrrofts  ak© 
Admin  istratoks.  " 

term  defined  in  surrogate's  practice 2768 

publication  of  order  to  present  claims • '786 
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CreAf«ovi^  Aettons. 

L  By  judgment  c&edxtor  to  dxscovee  and  afply  psomTi. 

jurisdiction  of  couBty  court  840 

maintainable  on  return  of  execution  unsatisfied •  1871 

to  reach  surplus  value  of  homestead 1402 

to    enforce    execution    for    necessaries,    wages,    etc.,    against 

earnings,  trust  income,  etc lAOl 

does  not  lie  against  domestic  corporation 1870 

relief  procurable  in  1871 

joint  property  may  be  reached 1871 

property  exempt  from  execution  cannot  be  reached 1879 

trust  fund  created  by  third  person 'cannot  be  reached 1879 

earnings  within  sixty  days  cannot  be  reached 1879 

to  what  county  execution  must  have  issued 1872 

what  property  may  be  reached 1873 

interest  in  executory  contract  for  land  may  be  reached 1874 

how  interest  in  land  contract  applied 1875 

temporary  injunction  restraining  transfer  or  payment 1876 

receiver  may  be  appointed 1877 

how  discovery  compelled  1878 

cancellation  of  notice  of  lis  pendens  on  security 1674 

n.  Against  debtor's  next  op  kxn^  legatee,  ueie  or  devisee. 

when  action  lies 1837 

excepted  from  jurisdiction  of  justice's  court 2863 

nei^ect  to  present  claim  does  not  impair  right  of  action 1837 

Againsf  legatees  and  next  of  kin. 

"next  of  kin"  defined 1870 

may  be  against  one  or  all 1888 

apportionment  of  recovery  among  defendants 1839 

apportionment  of  costs  among  defendants 1889 

sheriff's  fee  on  execution  may  be  taxed  against  each  de- 
fendant   1839 

recovery  against  one  only  limited  to  proportionate  share.  1840 

rec^uisites  to  recovery  against  legatee. . . .  .* 1841 

action  against  preferred  or  deferred  legatees 1842 

requisites  to  recovery  against  preferred  legatees 1842 

Against  heirs  find  devisees. 

liability  of  heirs  and  devisees 1843 

not  to  be  brought  within  three  years  of  death  or  issuance 

of  letters. 1844 

stay  pending  application  to  sell  realty  to  pay  debts 1845 

dismissal  on  decree  for  sale  of  realty  to  pay  debts 1845 

election  to   prosecute   action    notwithstanding  decree   for 

sale  of  realty  to  pay  debts 1845 

action  to  be  joint 1846 

recovery  to  be  apportioned 1847 

requisites  to  recovery  against  heirs 1848 

account  of  executor,  etc.,  evidence  of  insufficiency  of  as- 
sets   1848 

requisites  to  recovery  against  devisee 1840 

recoveries  from  personalty  to  be  deducted 1850 

recoveries  from  heirs  to  bie  deducted  from  recovery  against 

devisees 1850 

complaint  must  describe  lands  with  common  certainty  and 

state  value; 1851 

judgment  to  direct  collection  from  realty  not  aliened  by 

defendant 1852 

lien  of  judgment  on  realty  not  aliened  by  heir  or  devisee.  1852 
Judgment  not  lien  on  realty  aliened  before  filing  of  notice  . 

of  lis  pendens 1858 

personal  judgment  when   land  aliened 1854 

action   not  suspended  by   infancy •••• 1858 
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INDBX. 

Creditor*'  Aetlons  —  Contlnii^d. 

II.  Against  debtor's  next  or  kin,  lboatsx,  xtc.—  Ccmtina»  . 

Against  heirs  and  devisees  —  Continued. 

execution  agrainst  infant  suspended  for  one  year 1858 

liability  for  debt  expressly  charged  on  realty  not  affected.  185tt 

General  provisions, 

preference  among  debts  of  decedent 1855 

unpaid  prior  claims  exceeding  value  of  property  a  defence.  1856 
recovery,  proportionate  only,  when  equal  claims  exist...   1856 
defendant  entitled  to  credit  for  prior  or  equal  claims  paid.  1S7 
relief  when  defendant  takes  or  inherits  in  more  tikan  one 
capacity % 1860 

Crier. 

not  to  practice  as  attorney 68 

appointment  of,  for  courts  of  record • 91 

sheriff,  etc.,  may  be  required  to  act  as •• 02 

need  not  attend  trials  at  chambers ...^ 239 

at  term  of  appellate  division ....« 242 

Crimes  and  CrlmlnaUi. 

punishment  of  crimes  created  by  act • 3S46 

See,-  also,  "  Mzsosiceanob." 

I.    CSIMZNAL  ACTIONS. 

criminal  action  defined 8336 

civil  and  criminal  remedies  not  merged 1896 

trial  may  be  continued  beyond  term 45 

preference  of ?90 

civil  pleading  not  to  be  used  as  proof  in 52S 

deposition  in,  for  use  without  the  state 914 

privilege  of  physician,  etc.,  when  crime  committed  on  infant.    634 


If-  Care  of  property  of  criminal  prison 

application  for  appointment  of  trustee 2219 

when  application  may  be  made 2219 

to  what  court 221S 

who  may  apply 222''>< 

creditor  applicant  to  relinquish  security 2221 

contents  and  verification  of  petition 2222 

subpcena  to  enable  petitioner  to  make  petition 2222 

copy  of  sentence  to  be  presented  with  petition 2223 

affidavit  of  petitioner 2223 

order  appointing  trustee   2224,  2225 

order  to  show  cause 2224 

service  of  order  to  show  cause 2324 

hearing  on  return  of  order  to  show  cause 2225 

payment  of  debt  or  security  therefor 2225 

title  vested  in  trustee 2226 

exemplified  copy  of  order  may  be  recorded  as  deed 2226 

removal  of  trustee ^Sl 

appointment  of  new  trustee 2227 

support  of  wife  and  family 2228 

surrender   of   property  by  trustee   on   death    or  discharge  of  ^^ 

prisoner 2229 

applicable  to  prisoners  sentenced  before  enactment 2230 

III.  Civil  remedies  by  and  against  criminals. 

convicted  prisoner  to  give  security  for  costs^  as  plaintiff.  8268,  8260 

relief  of  bail  on  arrest  of  defendant  for  crime 600 

deposition  of  person  under  sentence  for  felony 877 

habeas  corpus  to  bring  up  prisoaer  to  tctti^,  see  *'  Haiiraa 

COMVtr 
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Crimes  and  Criminals  —  Continued. 

III.  Civil  kemeoies  by  and  against  cyjyi^ALS  —  CoQUvi^d. 

attachnjcnt  in  cf)0jfi:f\ifi  «p^  tO  WUC  a^ost  prisoner 2278 

iiabeas   corpus    to   produce   prisoner    t6   JJ^V^Wtr   ior   contfmpt 

punishable  civilly .' .-  •  • 2278 

pn3ot\c.r  m^y  be  cfiffmt^  l9f  cwril  QO^JLfjppJt  0^   ^^sc^arge  ^^^ 

from  custody 228Z 

prisoner  produced  on  habeas  corpus  to  answer 'for  contempt 

to  be  remanded 9282 

civil  punil^lMQcot  iqi:  wotmmt  <V9ri  «Ql  ^Jyr  to4i«l«8i^  for 

MOV!  29UCPXWlu(;^ *287 

IV.    DUQVALWI CATIONS  AVB   BISASILITiU. 

suspension   or   removal   of  attorney   on   conviction 67 

conviction   of  icifamooa  ciknc  4iaqMltte»  am  eaLecuftor flD04 

[ncomiffi^tifi  tft  refi^eiye  Vf^tK^  i4.  ^drcdf^itum 2564 

conviction   does  Oot  f^liSau^ufy   }^iXKkGsi. 8.^^ 

may  be  used  to  imjieacli  cr^.dioility  of  ^tn^w 832 

l^tn^! 

?^W  L^  ,       ..,,,  ,.    ,      _    . 

defenaant  imprisoned 1646 

Impriscnmgg^t  «lt<f  r^ptj  IwUtJfM^  of  V^W  &r  te^  nMyafprty.  876 
oUal^lity  by  impnsonn^enf  for  crim^  ex/g^tf;4  Croi^  9tatu^  of 

limitations.  .  .   /..'.'. ' 396 

exception  of  imprisonment  from  limitation  of  actjpn  for  dower.  1596 
limitation  of  time  to  apply  for  certiorari  to  review  determina- 

ti99'  .  .   *..... 2125,  2126 

Cvlnalnal  €<M»yew>tUl4Wi 

included  in  term  **  personal  injury  " 8S43 

sittings  of  courts  may  be  private 4  »• S 

cpjpjB«\'5R<;y  of  pj^intiff'?  vJf«  *o  <f«t*fy 831 

UmhWlon  of  »9^ti9»s   % 384 

costs  wl^ej)  r^KOY^x  ^'  ^^  ^^*l^  ^^* ^^^ 

jurisdiction  of  justice's  court 2863 

Cvopii. 

deemed  assets  in  hands  of  exeeutor,  ete 2672 

Croaa-Aotlon«, 

leave  to  defendant  to  commence 760 

juruvlicUoa  o# 760 

origioal  and  cro«s-actioo9  to  be  tried  tPgetlvBr 760 

removal  of  original  action  to  covrt  where  croas-actiop  pending..  760 

Crneltr. 

ground  for  separation  1762 

Cnrtesy. 

tenant  by,  nec^sary  party  in  partition 1538 

^vision  in  partition  when  curtesy  exists  ki  undivided  share. . . .   1553 

action  for  waste  ag^jinst  tenant  by 1651 

acceptance  of  gross  sum  on  sale  for  decedent's  debts 2793 

Da  ntaven* 

I.  Amxssvsnt  of.     See,  also,  "  Assessment  of  Damaoss." 

rate  recoverable 1208 

jury  to  ^ssess,  is  action  for  monor 118S 

at  on  default  , 1215 

51  *-^* 
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INDEX. 

DauAffes  —  Continued. 

I.  Assessment  op  —  Continued. 

notice  of  assessment  to  defendant  in  default •••••••.  I2tt 

demand  for  notice 1219 

motion  for  new  trial  for  excessive,  etc MB 

on  judgment  absolute  of  court  of  appeals IM 

n.  Mitigation. 

evidence  in  mitigation  at  inquest. • .., 

pleas  in  mitigation • •., 

proof  of  mitigating  circumstances  in  libel  and  slander •    5K 

pleading  matter  in  mitigation  of .••••    5tt 

ni.  Rbcovxby  in  actions  and  special  piocbboincs. 

limitation  of  actions  for  injury  to  property  or  person 382-3S 

of  action  for  encroaching  wall. 1489 

order  of  arrest  in  action  for 549.    500 

when  part  only  of  statutory  penalty  recoverable 1886,  1964 

q>ecial,  need  not  be  alleged  or  proved  on  slander  of  female. .  1906 
action  barred  by  payment  of  fine  on  contempt  imposed  as  in- 
demnity  2284 

measure  in  action  for  causing  death  by  negligence 19D4 

on  vacating  injunction  •••• ••••••••• 617, 

Offtr  to  liquidate, 

offer  conditionally, • •••••••••••••»>•• 

refusal  of  offer  ••• • •••••••••••••••••••••    ^^ 

costs  on  refusal  • •••••••••••••••«••••••    VSt 

t^gsatious  suits, 

in  name  of  fictitious  party.,.***...*..*..*..***********  IWO 

in  name  of  another • ••.•*..•••.  1900 

treble  and  increased  damages  for* • ••  Ml 

Against  witness, 

for  disobedience  to  subpcena •»..•.••**•••*.•  8S8L    AS 

in  justice's  court Vi9 

On  bonds,  undertakings  and  reeogniMOnces, 

in  action  on  bond  for  jail  liberties • 105 

measure. • 167 

on  penal  bond lOlS 

on  forfeited  recognizance 1966 

for  breach  of  bond  or  contract  in  action  in  N.  Y.  dty 
court • S16 

A/VWff* 

for  withholding*  may  be  recovered  in  action  for  dower...  1000 

measure • 160O,  Iffil 

recoverable  against  grantee  of  husband. lOHl 

when  property  claimed  in  severalty 160S 

against  heir  who  has  aliened  land.  •  «• • 1008 

BisetmsnK 

what  recoverable. 1631 

rents  and  profits  part  oif 1497 

satisfaction  of  damages    for  encroadiing   wall   transfers 
thle. »«0 

i:il8 


INDEX. 

Ditaaases  —  Contiaiied. 

III.  Recovery  in  actions  and  special  rxociSDXNGS  —  Continueii 
Replevin, 

ascertaining  on  default  ...• ••••• •••••••••••  172d 

verdict,  etc..  to  state ••••• 1726 

for  depreciation  of  chattel  by  defendant • 1722 

trustees  holding  over  without  consent •..  1664 

Nuisance. 1662 

Trustees  holding  aver  withouf  consent, •,,,•», «•  1664 

Action  to  determine  claim  to  real  property, 

ioT  withholding  possession •••••••••••••• 1844 

liamdomus, 

to  relator. • • •••••••••••• 2088 

on  alternative  mandamus  •••••••••••••••••••••••  2068 

Agfitut  usurper  cf  oMea* 

BCtioQ  for.  . « 1963 

Action  by  state  for  puhUc  funds. 

for  misappropriating  public  moneys  vest  In  people 1972 

By  strays. 

for  trespasses  by  strajring  animals .••.••.•••  8086 

for  malicious  seizure  of  alleged  strays 8006 

for  willfully  setting  animal  at  large • 8000 

entire  when  several  animals  trespass 8100 

/•  justice's  court. 

jurisdiction  over  actions  for ••••••••......  2862 

In  replevin 2031 

must  be  fixed  by  verdict 2031 

liability  of  delinquent  witness 2870 

|V«  Fot  OVPICIAL  OK  QUASI-OFFICIAL  ACTS. 

for  irr^ularity  in  sale  of  realty  on  execution 1436 

for  taring  exempt  property,  are  exempt  from  execution 1304 

for  bribing  or  making  gift  to  juror 1194 

afl^nst  juror  for  taking  gift  or  bribe 1193 

measure  of,  for  escape  of  prisoner  committed  for  contempt...     157 
for  escape  of  civil  prisoner  .•..•• ....•••..     158 

V«  Dovile;  teebls  and  inckbased. 

Jur^  to  find  single,  and  court  to  increase 1184 

decision  or  report  to  specify  single,  and  direct  judgment  for 

increased 1020 

Increased  damages  not  to  carry  increased  costs 3257 

double,  for  concealing  or  withholding  attached  property 708 

treble  for  failure  to  separate  prisoners 125 

for  arrest  of  witness  in  violation  of  privilege '. . .  863 

for  waste 1655 

for  waste  in  action  against  co-tenant 1655,  1658 

or  single  for  cutting  trees,  etc 1668 

for  forcible  entry  or  detainer 16^ 

and  increased  damages  for  vexatious  litigation lOOl 

itr  taking  illegal  fees 3283 
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mistalcos  In,  cured  by  verdict,  etc.,  and  J4idtinm. 


Deatli. 

j^roceedings  to   diacover    death   of  tOMnl  ffr  lUfe  Mi  "  Lirs 
Temakt.  ' 

presumption  of,  from  absence  fm-  wvqa  y«Arf t Ml 

disposition  of  lunatic's  property  oo  ^Afllh 2344 

survivino;    executor    may    act 2ri63 

succes&or   appointed   on    dfatb   of   sol^  exfiPiUor '^^^ 

death  of  witness  to   will   to  be  shown  on  proDatc.. 2612 

proof  of  handwriting  of  decreed  wllVjSfc  (Q  wiU>»*' ^^^^ 

i.  Action  for  damacbs  i'X>a  causing. 

warrant  of  attachment   may   be  granted WJ 

coBtrihtUory    negligence,    plouliag,    bpnieil    q|   Ko«I A^lb 

right    of    action    conferred IWO 

who    may    maintain ••••  1902 

limited  to  two  years 1902 

for  whose  benefit 1908 

•^next  of  kin"  defined 1870.  1905 

measure  of  recovery   1904 

interest  to  be  added  from  date  of  d«ath 19M 

excepted  from  jurisdiction  from  justice's  court 286S 

no  appeal  to  court  of  appeals  from  unanimous  aflirmanoe IM 

)I.  Effect  Otf  t^vd^hq  4CTIQN9  ^V9  t^Q<iJ^i^9% 

1.  Of  judge. 

continuance  of  special  proceeding  before  suc^jfUMi'. .  •  S2,      68 

filing  undertaking  on  d^ath  of  justice 3062 

hearing  appeal  without  return  on  death  of  justice 30B€ 

proof  of  proceedings  before  dec«iscd  jfustiqe  of  ^leace....    9*0 
proof  of  judgrment  afte.r  deatti  of  Justice.  ^ 8155 

2.  Of  attorneys. 

proceedings  on W 

serrice  of  notice  of  app«al,  yrh*m  atMrnef  dttd 1308 

8.  Of  parties.     See,  also,  "  A«ATU(fU?T  A¥i>  I^IYIVAV" 

general  provisions  not  to  affect  special  provisions 708 

testimony  of  deceased  persoi)  at  former  trial 00 

estate  of  partv  jointly  liable  not  d2sBiargied f68 

exoneration  of  bail  by  death  of  dcfeodaol 601 

of  member  not  to  affect  action  againa(  uBini;«rpttraCe4  so- 
ciety   loao 

cause  of  action  in  replevin  turvives .' 1736 

action  for  wrong  not  abated  fay  dMtfa  alter  verdict*  «te..    784 

court  may  order  action  abated 761 

no  extension  of  time  within  which  action  is  to  abate 784 

extension  of  time  to  conlipiit  9^oji  p-TbJJbJtfrfl       784 

continuance  by  or  against  survivors Hi 

on  deatn  of  sole  party -- 781 

successor  of  public  officer,   receiver  or  tr\j»!^ee  mj^  con- 
tinue  ". 768 

substitution  of  successor 766 

proceedings  to  bring  in  p^rty 768 

substiiution  on  dcatb  of  party  to  nartltion 1988 

•everance   of   action    on    deatb   ox   defendant  |oint1y  aad 

severally  liable 788 

of  ejectment  on  death  of  pkrfMtiff  •r  iafaaAnt....  1888 

1«80 


Dcatl^  —  Conttniied. 

II.  Effect  on  pending  actions  and  proceedings. —  Continueo. 

3.  Of  parties  —  Continued. 

▼erdict,    tit.,   after    deMh   void 766 

fMpi\tnt  by  confession  fiot  fb  be  enterfcd  after  defend- 
ant's death   1275 

judgment  to  be  entered  on  death  after  verdict,  etc 763 

entry  of  judgment  after    1910 

effect   of  entr^   of  judj^ment 1210 

tictensiofi  6f  tithe  of  heir,  etc.,  to  move  to  set  aside  judg- 
ment       '<85 

motion   to  set   aside   judjemcnt   after 1284 

extension   of  Umc   of  heir,   etc.,   to  appeal 785 

appeal   after  aeatb   of   adverse   party 121)7 

tahure  to  substitute  on  death  of  party  p<;nding  appeal..   1298 

order  of  substitution «  1200 

apfwal   from  surrogate's  court  after 2io8 

ptoceedings  in  surrogate's  court  on  death  pending  aftneal.  'Zio6 
fe^otnt^on  6f   Submission   to  arbitration   by   death   before 

award 23«2 

pfOeeediAgs  ill  jTrbhratbh  ofl  dedth  dfter  dward 2382 

new  execution  on  death  of  debtor  after  arrest 1403 

homestead  exemption  continues  after  death  of  uwner...   1400 

1403 

itraaftce   after  d€«th   of  judgment  creditor 1376 

issuance  and  levy  after  death  of  judgment  debtor..   1379-1381 
leave  to  issue  for  possession  Of  real  pfoj>crty  after  death 

of  defendant 1376 

enforcing    execution    on    death    of    sheriff 1388 

eonreyaocfc  on  d^ath  of  Sheriff  after  sale  on  execution..   14<5 
oh  d^th  6f  eoront^r,  bib.,  after  sale  on  execution.   1478 

of  deceased  person,  see  "  Decedents'  Estates." 

terra  deltfiatf   ifi  Attrrogate's   prsefice 2768 

Se*,    iltso,    "  .StjRROflATE'S    COUET." 

jurisdiction    of    surrogate    over 2r>10 

^*  person     hitcrcsted  "     defined 2i68 

estate  6f  incompetent  to  be  administered  .'^«  if  no  coaimittcc  ap- 

pbintcd r. .■••.•••  2;M4 

appointment   ot   roccivtr   pending   aclit..:i    »'or   partition,   distribu- 
tion   or   to   construe   or   estaj)lish    will 18(il) 

action    for  share   of   witness   to  will   exccpvcd   from   juris. Ii.ii>»n 

flora    ju.sticc's    court 2.(Ai 

■otion   for  sliare  of  child  born  after  will  cxcci»tcd  from  jurisd.c- 
tlo*    6f    justice's    court 2.bU3 

t.  PftopEEtV  And  ASsfexS. 

1.  Inventor^  and  appraisal. 

liability  of  executor,  etc.,  for  uncollected  demands  in- 
cluded    fn     inventory !«:'>:{,  IS^A 

l^hen  inventory  may  be  contradicted  in  action  by  or 
against    executor,     etc 1832,  1834 
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INDEX. 

Decedent*'  Estates  —  Continned. 

I.  Property  and  assets  —  Continued. 

2.  Partition. 

when  executors  or  administrators  necessary  parties l.'SS 

direction  for  sale  free  from  lien  of  debts l.'>38 

payment  into  court  ou  sale  in  partition  free  from  debts.  1^38 

withdrawal  of  shares  of  proceeds 1538 

II.  Claims  and  debts  against. 

judgment  entered  after  death  of  party  establishes  debt 1210 

decedent's    realty   not  bound   by   judgment   against  executor, 

unless,    etc.    IftS 

judgment  against  heir  or  devisee  bars  action  against  executor.  1821 

no  execution  against   decedent,   except,  etc 1379 

issuance  of  execution  by  leave  against  decedent's  property....  1380 

III.  Payment  of  legacies;  distribution. 

"next    of    kin"    defined 18TO 

action  by  child  born  after  will  or  by  witness  to  will  to  recover 

share     of    property 1868 

judgment  of  divorce  destroys  right  to  distributive  share.  1750,  1700 

IV.  Creditor's  action  against  next  or  kin,  legatees,  hexss  and 

devisees. 

when    action    lies... .^ 1837 

excepted  from  jurisdiction   of  justice's  court...' 2863 

neglect  to  present  claim  does  not  impair  right  of  action....  1837 
Against  legatees  and  next  of  kin. 

"next    of    kin"    defined 1870 

may  be  against  one   or  all 1838 

apportionment   of  recovery  among   defendants 18^ 

apportionment    of   costs   among   defendants 1839 

sheriff's    fee    on    execution    may    be    taxed    against    each 

defendant «....   1839 

recovery  against  one  only  limited  to  proportionate  share.   1840 

requisites    to    recovery   against    legatee 1841 

action   against   preferred   or   deferred   legatees 1812 

requisites  to  recovery  against  preferred  legatees 1842 

Against   heirs  and   devisees. 

liability 1843 

not  to  be  brought  within  three  years  of  death  or  issuance 

of  letters 1»44 

stay  pending  application  to  sell  realty  to  pay  debts 1843 

dismissal  on  decree  for  sale  of  realty  to  pay  debts 1845 

election  to  prosecute  notwithstanding  decree  for  sale  of 

realty 1845 

must    be    joint 1846 

recovery   to    be    apportioned 1847 

requisites  to  recovery  against  heirs 1848 

account    of    executor,    etc.,    evidence   of   insufficiency   of 

assets    1848 

requisites  to   recovery  against  devisees 1849 

recoveries  from  personalty  to  be  deducted ISoO 

recoveries    from    heirs    to    be    deducted    from    recovery 

against   devisees 18S0 

complaint  to  describe  lands  with  common  certainty 1851 

judgment  to  direct  collection  from  realty  not  aliened  by 

defendant  . 1852 

preference  of  lien  of  judgment  over  individual  debt  of 

defendant 1853 

judgment  not  lien  on  reality  aliened  before  notice  of  Us 

pendens  or  entry  of  judgment • 1898 
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inmox. 

K>^eedeiita*  Batates  —  Conttniied* 

A/*!.  Ckeoxtor's  action  against  msxt  or  kin,  src.— Continued. 

Against  heirs  and  devisees  —  Continued. 

personal  j udgment  when  lands  aliened ...••••«. •  1854 

action  not  suspended  by  infancy • 1808 

execution  against  infant  suspended  for  one  year •  •  1868 

liability  for  debts  charged  on  realty  not  affected «•  18C9 

General  provisions, 

preference  among  debts  of  decedent •  1855 

unpaid  prior  claims  exceeding  value  of  property  a  defence.  1866 
recovery    proportionate    only,    when   other    equal    claims 

exist 1866 

credit  for  prior  or  equal  claims  paid  by  defendant ISSl 

relief  when  defendant  takes  or  inherits  in  more  than  one 

capacity • ,.. I860 

as  ground  for  attachment ..••• 636,     637 

as  ground  for  order  of  arrest •••..••..     549 

in  justice's  court •  2885 

■>eel«lon. 

defined  .  •••••••••  8848 

I.  Form  and  contents. 

on  reference  of  whole  issue,  report  of  referee  stands  as 1228 

what  to  contain  on  trial  of  whole  issues 1022 

must  state  facts  and  conclusions  and  direct  judgment 1022 

to  award  costs ^ 1022 

requests  for  rulings  of  court 1028 

to  specify  single  damages  and  direct  judgment  for  double  or 

treble,   etc 1020 

on  trial  of  demurrer,  need  not  find  facts 1021 

to  direct  final  or  interlocutory  judgment  to  be  entered.  1021 
may  direct  final  judgment  on  failure  to  plead  or  amend .  1021 

in  ejectment  to  state  nature  of  plaintifPs  estate. . . , 1519 

in  proceeding  for  voluntary  dissolution  of  corporation 2426 

on  trial  of  issues  in  condemnation  proceedings...* 8867 

Jn  city  court  of  New  York. 

form   of 8173 

demand  for  special  decision  stating  findings  of  fact  ani 
law 8173 

II.  Rendition;  filing;  entry  or  judgment. 

time    limited    for    decision  of   motion    for   or   to   vacate   pro- 

visional  remedy 719 

when  to  be  rendered  or  filed 1010 

in  action  for  divorce,  etc • 1774 

new  trial  for  failure  to  file  within  time  limited 1010 

tosts  upon  new  trial  for  failure  to  file. 1019 

rendition  of,  on  alternative  mandamus 2083 

time  for  filing  in  city  court  of  New  York 3173 

action  for  wrong  does  not  abate  by  death  after  decision  made.     764 

entry  of  judgment  on  death  of  party  after  decision 763 

void,  if  rendered    after   party's   death 766 

entry  of  judgement  on,  when  whole  issue  referred 1228 

interest  from  time  of  making  to  be  included  in  judgment 1236 

to  be  inserted  in  judgment  roll 1022,  1237 
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Decision  —  Continued. 

III.  Zxctrtio'At;  A^ftJCL.    Sfelt,  tfscr,  "  tktXMtntt.* 

notice  of  exception  f6 •.*.  9M 

CMC  not  reemred  «a  Af^ail  ei  ttim>fiWit  i»  ddUtlea 9M 

to  finding  of  fnct  n«t  stliinffled  bf  tfldiMwt  .•••.4« no 

Sec,  also,  "  Admissions.**                                  ^^ 

of  (>arty  not  sufficient  ground  for  annulling  iOtltttt^, ....«..,.  1113 


S«e  '*  SVkOMAtE's  GMTKT." 
Dee4e. 

Sm,  alf»,  "  CoffVirAvcn." 
appoiBtmeat  of  guardian  by,  sec  "  Guaadiak.*' 

appointing  guardian  to  be  recorded 2657 

conveyances  acknowledged  or  proved  admissible  in  evidence...     tt| 

record,  or  certified  copy,  admissible  in  evidence SB 

aeMfo^lfrdfttWWf,  proof,  fetcjirtf  or  tenint6  t&nf  1M  eWlirtH*. .     93t 
probf  6rt  6Sstft  of  irtfetesfed  of  fftcomjset^ftt  ifritrt^ts  rt6t  M&Stn^t.    SM 

dertafld   fof  ddiftfJfSTon   of  genaiffewes*  o^ 735 

costs  of  proving  after  demand  for  admission  of  genuineness ^S 

of  land  without  the  state  admissible  in  evidence,  when,  etc....     Wm 
Accmplificatron  of  record  of  coirreyniccs  without  the  stale  M-' 

missible   in   evidence M7 

recitals    in    as    to    heirship » $llb 

effect  of  eonveyaneft  of  proptrtt  of  infint  or  inccnn^tftnt 2358 

sheriff'a  deed  on  sal«  of  TBiHf  oh  <jk»cutton 1471-1473 

rei^et  bAft  to  time  of  ttlt  ok  ait«ciiti«ii 44....  1440 

DeiAilU. 

When  ftl«rk  Mat  Mitet  iudgminf  bt  •  • .  •  • « , 1212 

on  default  of  ansMrer,  judgment  not  to  caccced  demaAd  for  relief.  120T 

entry  of  judgment  by  efcrk  Oil  tefificd  MnplaiAt 1213 

by  ft!erR  of!  ttuverifted  coittilAtitt 1213 

jUdgment-roH  on  entry  of  iudfmcnt  by 1237 

notice  of  appHedtloA  lot  jedgmMit  00,  ki  N.  Y.  ctty  aMfft 3161 

no  appeal  from  jtidgtncnt  or  order  by , 12M 

iudgmcnt  by  defAalt  Hi  ejcctiDent  eoitcluaive  ifter  tRre4  Mrs. ..  1S36 
title  in  partition  to  be  ascertained  before  interlocutory  judgment.  1545 
defendant  in  partition  cannot,  undtr  ftctiM  44&i  defoid  judg- 
ment on  service  by  publication 1567 

judgment  }fy,  in  action  to  detefmlnft  tUita  to  rffStt  pfopaty 1645 

recovery  of  dower  by  default  of  ^oardtan  6f  fftfaflt 1005 

asaertalning  damages  on,  In  replevin 1729 

judgment  by,  in  matrimonial  actions 1774 

proof  on  default  in  actfofl  to  flnAHl  ftsrriags 1753 

In  action  fbr  diVoree ; 17OT 

motion  for  new  hearing  on  interkxnitory  ^fffefeacc  or  inquisi- 
tion    1232 

relief   from TBI 

relief  within  ofle  te^r  i|riftirt§t  iadftWetltSf  oi-dCrjl,  th i...  TM 

In  fnifiee's  tonrt. 

ne^  trial  oti  appeal  ft-om  jud^ent  by  deftWit 8094 

ptafntiff  to  prove  ense  on  defendatirs  defMlt •*~" 

proof  on,   after   order  of  Arttiit •  # . . . 

I&d4 


Sec,  also,  "  Amendment;  "  "  Mistake.** 

when  curfcd  by  verdict,  etc.,  and  /udg:tncnt 721 

supplying  defects  in  proceedings 722 

fm'inateml  errors  to  bfc  disregarded 723 

to  be  supplied  by  dourt ; : 722 

ppyirer  Qi  court  to  amend  process,  pleadings,  etc 723 

in   surrogate's    court 2538 

may  be  designated  by  fictitiou*  nwni 451 

designation  of  finknovn  per^oog  ^8 .' 451 

leave  to  commence  crosi-action 760 

judgment  granting  aArmative  relief  to 1204 

two  or  more  executors,  etc.,  of  same  decedent  CQn|ii<}ere4  ope 
P«-fpn 1817 

I.  Appearance  9Y-     ^fe  "  Af  PBAaAircf ." 

II.  Nbcbssary  and  proper  PARTIES.     See  **  Paiittss." 

III.  Defences  and  pleadijigs.     See  "  -^¥S\/<r;  "  "  fk>vifj^^^{^^i  ** 
Dsuubreb;  "  "  F}.EAPjirc*" 


« 


DeflnltloiiB. 

action  r,t 9833,  3.343 

action  of  ejectment 8343 

affidavit  . ; 3343 

"  annulled  "   as  applied  to  warrant  of  attachment 334B 

as^et^ 2514 

Body  or   officer 2146 

clerk 3343 

contractor 3398 

counterclaim 501 

creditor   .   2708 

criminal  contempt   8 

debts 2768 

decision 3343 

decree    2048 

determination    2146 

distinct   parcel    on   real   property 3343 

domestic    cqrporatiQt)    3343 

#ntry    of    juqgment 12^}6 

failure   of   proof »4l 

fina(  order   .   2548 

foreign   corporation    .    .    .  "• 3348 

{re«}er^l  ana  special  verdict 1186 

improvement    3398 

incompetent  persons 2.*i20 

inheritance   2708 

injury    to    property 3343 

intermediate    account 2768 

intestate    :  2708 

issues    063 

judge    3343 

Judgment   1200,  ^343 

judgment  creditor 3343 

-"-■-rocnt   creditor's    action ^.  •  3343 

;ial   settlement  .  , ^  •  2708 

of  adn)iqii$tratioo   • 276S 


{ 
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INDBX. 

lienor • •••••• ••••• 

laborer  . 

mandate K43 

materialman «..• 898 

motion » 788 

next    of    kin 1870,  1906.  2i6b 

notify,  as  used  with  respect  to  jurors 3343 

order    .    .    . 7t»7,  3343 

owner    33S8,  33S/b 

person   S&H 

person    interested     'I49^ 

personal    injury 3^ 

personal    property    2/ o8 

property 7 13 

public   improvement  .   .   . 3!iJb 

real    property    2768.  3358.  33* 

report 3343 

resident,   for  purpose  of  jury  service  in  New  York  county H««> 

special   proceeding 3334,  3^iii 

sub-contractor 33"^ 

surrogate i!70» 

testamentary  trustee  27»  ^ 

trial    juror   3.>41 

trial  jury Sri 

trustee  of  express  trust 4*'* 

ui>on  the  return  of  a  citation 2*1'  ■» 

will 'jtC 

Demanfl. 

for  relief,  see  "  Answbk;  **  "  Complaint;  •*  "  Couktdici-aim." 
notice  of  appearance  and,  see  "  Appearance.^ 

limitation  of  actions  when   demand   essential 410 

for  admission  of  genuineness  of  document TVk 

costs   of   proving  genuineness  of   document   after   demand   for  * 

admission    thereof V& 

before  action  on  official  bond ISU 

DemnFrer. 

See,  also,  "  Pleading* *• 

need  not  be  verified •.■••••.■.•••• S23 

to  be  subscribed  by  attorney 65,  421 

appearance  of  defendant  by 421 

pleading  of  defendant 4Kr 

service  of,  before  expiration  of  time  to  aonear 422 

extension   of  time  to   demur  in   action  against  corporation  on 

bill   or  note 1775^ 

to  amended  pleading MS 

2.   To   COMPLAINT. 

grounds  of •• «...    488 

must  specify  grounds  of  objection ••.......• 480 

defendant  may  demur  to  all  or  to  part 488 

waiver  of.  objection  by  failure  to  demur. 468 

answer  to  causes  not  demurred  to 

grounds  of  objection  not  appearing  on  face  to  be  pleaded  by 
answer ••••• ■••.. 

1220 


INDBX. 
Deiii«rrer  ^-  Oomttmned* 

II.   To  ANIWBB. 

when  plaintiff  may  demnr ••••••• ••• 4i4 

to  partial  defence  in 606 

to  counterclaim,  grounds  of 4d5 

must  specity  grounds • 496 

for  lack  of  capacity  of  defendant  to  recover 496 

III.    To  EBPLY. 

when  defendant  may  demur..... •.•••• .••  498 

IV.  In  mandamus. 

to  alternatiye  writ ' • 2078 

grounds  of • 2076 

to  return  to  altematiye  writ •• • * 2078 

service  .- •.••• 2081 

V.  Tkial;  judgmsnt,  etc.  f 

judgment  on  frivolous  demurrer * 637 

forms  issue  of  law 964 

where  triable : 976,  900 

order  for  trial  to  be  served  with,  in  action  against  corpora- 
tion on  bill  or  note 1778 

decision  need  not  find  facts 1021 

to  direct  final  or  interlocutory  judgment 1021 

may    direct    final   judgment,    on    failure    to    plead    or 

amend   1021 

award  of  costs  on  judgment  on 3232,  3233,  3239 

amount  of  costs 8251 

in  justice's  court 2936 

costs  on  demurrer  in  justice's  court 8077 

VI.  Plsading  ovek;  amendment. 

leave  to  plead  or  amend  after  decision 497 

severance  of  causes  of  action  improperly  united 497 

amendment  on  decision  in  justice's  court. ••..••••..• 2989 

DenlAlM. 

See  "  Answer;"  "  Reply."  

in  answer  in  justice's  court • ••.•••,••.•••  393i 

See,  also,  "  Payment  into  Couet.** 

court  may  order • ..«.••. 717 

disobedience  to  order • 718 

in  lieu  of  undertaking  on  appeal 1306 

Depoaltlona. 

justices  of  city  court  of  New  York  may  take 326 

issuing    commission    from    city    court    of    New    York 3372 

expense  of   procuring  testimony  on  commission   for  use  before 

court    of    claims 272 

surrogate  may  take  testimony  of  infirm  witness  out  of  court...  2543 
may  order  testimony  of  infirm  witness  to  be  taken  before  surro- 
gate of   another   county 2544 

costs    for    taking    deiujsition S^al 

costs   for   drawing    interroKatories 3251 

fees  of  witnesses  on   deposition  for  use  in  another  state .3319 

fees  upon  commission  from  justice's  court  deposition 3325 
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D«90«ltlona  —  Continned. 

to  take  testimony  of  hospital  physiciani  in  actiooi  |^ 

injuries ' 

refcrenc*. * • ••• V^ 

},    TaKBH  AMD  TO   B2  USBD  WXTHIM   THB  IVAT^ 

applies  to  surrogate's  coyrt 2770 

whoM  depositions  may  be  taketi. 870 

at  whose  instance  taken £70 

of  witness  not  a  party ITl 

application 873 

contents  of  affidavit 872 

to  whom  application  made fi72 

to  examine  officers  or  4irector9  of  corpor^tfon * 872 

production   of  books   an4   papers   of  corporation 873 

order  for  examination ,.•..,, 873 

order  m^y  limit  examination « 871 

order  may  require  physical  examination  in  action  for  personal 

injuries , 873 

time  of  service  of  order 873 

witness  fees  to  be  paid  or  tendered 874 

compelling  attendance  gf  witness 874 

service  of  order 875 

examination  of  witness 876 

commitment  for  refusal  to  be  exajnined  or  to  answer 876 

adjournment  of  examination .'. .' . .' 876 

examination  of  prisoner  for  felony  discretionary  with  judge —  877 

production  of  prisoner  under  sentence  lor  felony 877 

habeas  corpus  to  bring  up  prisoner  to  testif  jr,  fee  "  Habeas 

Corpus." 

stipulation  for  deposition  by  consent 879 

subpoena  on  stipulation  for  examii>at{Qn 879 

rules  for  examination 880 

manner  of  taking  and  returning  deposition 88Q 

refusal  to  answer  before  r«leree f9B 

may  be  read  in  evidence 881 

witness's  inability  to  attend  mutt  be  proved ^ . .  883 

equivalent  of  oral  testimony .' 883 

objections  may  be  made  at  trial 883 

original    affidavits    presumptive    evidence   of  compliance    vidi 

statute   884 

for  use  on  motioij 885 

affidavit  for  deposition  to  be  used  on  motion, 


subpoena  to  witness  on  order  for  deposition  on  motion SB 

appointment  of  referee  to  take  deposition  on  motion SK 

resident  witnesses  to  be  examined  Witfiln  county  of  residence.     886 
non-resident    witnesses    to    be    examine^    in    county    wherein 
served 


II.  Taken  without  for  use  wititih  state. 

applies   to   surrogate's   court 2770 


when  commission   to  issue 887, 

who  may  be  examined 887 

order  for  commission  pending  appeal  or  motion  for  new  trial. 

to    whom    application   made 

to  be  made  on   notice 

order   may   impose    terms 89 

order  by  judRc  out  of  court  to  be  entered  with  clerV 8W 

settlement  of  interrogatories 8W 

governed  by  general  rulee  of  practice 891 

lpterrofi:atones  to  be  annexed  to  commission ■"** 

directions  for  return  of  coAbUmoo  to  be  indorsed  by  judige. 
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Depositions  —  Continued. 

II.  TAaiir  without  won  ubi  wxtrz^  stati -^  Continued. 

to  be  retttfned  through  post-office  ilnless  otheniriBe  directed..  8d2 

comtniftsion  to  exatnine  orally 803 

whetl  o(>«h  tcmitilssion  may  issue 804 

orkl   examination   prohibited    ii\,'hen    adverse    party   infant    or 

commihee^  . 805 

open    commission    prohibited   when    adverse   party    Infatit   or 

committee ^ 805 

notice  of  examination  upon  oral  questions 896 

upon  open  commiasioo 806 

to  whom  open  coountssion  directed 897 

who  may  be  examined  on  open  commission 807 

return  of  open  commission 897 

order  directing  deposition  to  be  taken 808 

before  whom  depositions  may  be  taken  under  order 809 

notice  of  taking  depositions  on  order 809 

how.  deposition  taken  without  interrogatories. 000 

right  ot  party  to  examine  when  taken  ^yithout  interrogatories.  000 

copy  of  statute  to  be  annexed  to  commission  or  order . . .  000,  901 

oath  to  be  administered  to  witness 001 

examination  to  be  reduced  to  writing  and  subscribed « 001 

exhibition  or  copy  to  be  annexed  to  deposition 901 

deposition  to  be  subscribed  by  commissioner,  etc 901 

and  exhibits  to  be  annexed  to  commission  or  order ....  001 

to  be  indpsed,  sealed  and  returned .......  .^ 001 

may  be  executed  by  one  oi  two  or  more  commissioners,  etc. .  901 

certificate  of  execution  to  be  subscribed  and  annexed 002 

form  of  certificate  of  execution 002 

certificate  of  execution  is  sufficient  return  .* 903 

return  of  commission  by  agent 004 

when  agent  sick  or  dead 905 

commission  willl  detiosUton^  PitiA  f etuftl  to  be  filed 906 

transmission  by  mail 907 

to  be  filed  when  returned  by  mail 907 

order  for  commission  on  consent 908 

to  be  retained  in  office  of  clerk OtHi 

^fi^tieli  mrty  inspect  returrtcd  commission,  etc 909 

ftrdcr  ior  Suppression « 910 

may  be    read    in   evidence 911 

equivalent  of  oral  testimony 911 

objections  may  be  taken  at  trial ^  . . .  9ii 

itjtfctfogatoHes  and  deposition  in   foreign  language 912 

intdrprcfation  of  deposition  in  foreign  language 912 

letters  rogatory  may  issue  in  lieu  of  commission 91.*? 

letters  rogatory  to  issue  only  on  written  interrogatories 913 

settlement  of  interrogatories  to  be  annexed  to  letters  rogatory.  013 

til.   TakBN   WXttlllt  VOH   trtB  WITHOUT  ITATS. 

when  deposition  may  be  taken 914 

subpoena  to  witness Oifl 

punishment  of  recalcitrant  witness • • 915 

taking  and  return  of  deposition * 019 

iV.  To  mrvTv Art  htidewck  as  to  Ttttt  to  «fcAltY: 

testimony  majf  be  rccclvud  in  action  involving  title  to  realty.  Ift88a 

inability  of  witness  to  attend  myst  be  shown 1688a 

documentary  evidence  not  affected lOHSh 

moae  of  introducing  tcstin^ony  • .«.«..«<«. 16^^ 

'        objections  may  be  taken  at  trial « .  *  i .  < 1688c 

who  may  apply  for  taking  of  deposition * 168.8(1 

tontents  of  petition ....<....   1688(> 

notice  of  application  ..         •.«it.4«.«*a4.«««. •«»*»«<  1688f 


INDEX. 
Depositions  —  Continued. 

IV.    To   PERPETUATE   EVIDENCE  AS   TO  TITLE  TO   REALTY Contifllied. 

appointment    of    referee • 1688f 

notice   of   hearing   before    referee ](9<8f 

proof    of    notice    of   hearing. l^iVSg 

adiournments    of    hearing It^N; 

subpcenas    to    witnesses 16^ 

compelling    attendance    of    witnesses l*v«g 

mode   of    examination 1944i 

refusal    of   witness   to   answer ItJJ;** 

authentication     of    deposition 168Sh 

deposition   to   be   filed   and   recorded 16Niih 

against  whom  deposition  may  be  used  as  evidence IGSbt 

V.  In  justices*  courts. 

commission    to   examine    on   interrogatories 29W 

orally 2?^ 

when  and   how  commissloi   granted 2!^ 

adjournment   of   trial    pending   return... 2!W3 

execution    and    return    of    commission 2n^ 

receipt  of  commission   and   return  by  justice SH"* 

certificate    of    execution 2SW6 

admissibility   and   effect   of   deposition 2H^ 

powers  of  commissioners 2U81 

Descent  Cast. 

right  of  possession  not  affected  by. 374 

Detainer. 


ff 


See  "  Forcible  Entry  and  Detainer. 

Determlnntlon  of  Claim  to  Real  Property* 

Sec   "  Real  Property,"   II. 

Devisees. 

See,   also,   "  Surrogate's  Court,"   "'Decedents'   Estates. *• 
creditor's  actions  against,  see ,"  Creditors'  Actions;"  "Dece- 
dents'  Estates." 

not  to  be  arrested   when   sued   as  representative !W5 

extension  of  time  to  app<^<il  from  judgment  against  testator....  7i<j 

to   move   to   set   aside  judgment  against   testator 785 

levy  on  real  property  under  judgment  against  testator  after  ten 

years 1232 

execution  against   property  in   hands   of 1371 

no   execution   against  decedent,  except,  etc 1S7R 

issuance  of  execution  by  leave  against  decedent's  property....  138il 

ma V    maintain    action    for    waste ^ 1652 

juagment   against,   bars  action   against  executor,  etc 1821 

Directors. 

See,  also,  "  Corporations." 
limitation  of  actions  for  penalties  against  directors  of  moneyed 

corporations   .    .    . 3M 

action  against,   for  misconduct 1781 

injunction    against,    in    action    to    dissolve   corporation.... Ip" 

may  be   joined   as   defendants   in   action   to  dissolve 1*90 

separate    action    against,    to    enforce    liability IJ^ 

proceedings    ITTS 

liability    to    be    fixed    by    judgment I'^^j 

when  compelled   to  testify  in   actions  against  corporation 1^-^ 

to    be    suspended   or    removed   only    in    action    by    attcrney-sren- 

eral 1811.  15^12 

liability  for  co&ts  to  people  in  action  against  corporation 1987 
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I>fts1>iir«eiuents. 

See,  also,   "  Costs;  "  "  Fees." 

on    appeal    from    justice's    court 8060 

what  allowed   on  a  motion 3251 

to  be   included   in  bill   of  costs 3256 

affidavit  to  3267 

I>lacliargre. 

writ  of,   abolished ;   order   substituted 2048 

I>lacoiitlnuaiice. 

no  discontinuance  by  vacancy  or  change  in  court 25 

plaintiff  cannot  submit  to  nonsuit  after  jury   retires 1182 

of    action    in    aid    of    attachment 680 

of     condemnation     proceeding 3374 

of     supplementary     proceedings 2454 

in   justice's   court   when    accounts   exceed    $400 2950 

not  permitted  in  justice's  court  after  charge  of  jury 3007 

when  neither  party  entitled  to  costs  on,  in  justice's  court 3075 

Discover  J". 

ancillary   action    for,    abolished 1914 

how  compelled  in  judgment  creditor's  action 1878 

See  "  Creditors'  Actions." 

action   for,   in   aid   of   attachment 655 

discovery  of  any  article  or  property 803 

« 

I.  Of  books  and  papers. 

court   of   record   may   direct 808 

applicable    to    surrogates'    courts... 27 lO 

general  rules  of  practice  to  prescribe  cases  and  procedure...  804 

petition '. 806 

order  to  dtscovcr  or  show^  cause 805 

stay    of   proceedings ^  pending. 805 

vacating  order   to   discover   or   show   cause 806 

order  on  return  of  order  to  show  cause 807 

appointment    of    referee    to    superintend 807 

fees  of  referee 807 

punishment    for   disobedience   of   order 808 

striking  out  pleading  for   disobedience   of   order 808 

dismissal   of  complaint   for   disobedience   of  order 808 

exclusion  from  evidence  for  disobedience  to  order.... j H)8 

disobedience   to   order   a    contempt 808 

effect   of   papers,    etc.,   produced 809 

II.    Of    property    withheld    from    executors    and   AOMIirZSTSATOftS. 

Sec  "  Surrogate's  Court." 
III.  Of  death  of  tenant  for  ufe.     See  "  Life  Tenant." 

DlMmlsiial. 

See,  also.  "Complaint,"  V. 

for  f aihire  to  serve  copy  of  complaint 480 

of  complaint  for  disobeying  order  for  discovery  of  books,  etc. . .  808 

for  neglect  to  serve  some  of  defendants 821 

for  neglect  to  proceed 822 
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INBfcX. 

Dlamiaaal  —  Contlaned. 

plaintiflf  cannot  submit  to  nofisuU  filter  jury  retires 1182 

judgment   nut  a  bar  unless  on  jncm^. ,,. , 13(» 

of  submittcQ   controversy   I9r  insufticiency  ot  statement 12^1 

of    supplementary     proceedings * . . . .  *M^A 

judgment    of    nonsuit    in    justice's    court 301^ 

Dtaorderly  Conduct. 

in  presence  of  couri,   a  contempt S 

when  criminal  contempt,  punishable  by  justice  of  peace 2870 

Diiorderly  HoaA^a. 

Sefc  "  BA^'tit  liouafeg.** 

See   "  Summary    Prockkdinci(  to   Dispossess. " 

Diaqnalllloatlon. 

See  "  Courts;  *'  "  Judge;  "  "Jury  and  Jurors  j  "  "  WiTMftttti." 

DlMoliitlon. 

of  corporations.     See  "  CoRPORATlOlJi.'" 

Diatreaa. 

action  to  recover  chattel  distrained  triable  whi^re  cause  arose.,    f^ 

ejectment  for  lack  of  goods  to  distrain  for  rent : iTit6 

cxclh^tiG^  of  exhibits  at  exhibitiofas 144Ma 

Ulatrkbation. 

Sec,  dlso,  "  DtttDENTS*  ftitAT£8;  "  "  SOMdeXtk's  Coiffct." 
judgrticht  of  ditofce  destroys  ri^ht  tb  diitHbUtlrfc  ^arc.  It80,  17« 

Diiitrl«t  Attorner. 

to   prosecute   removal,   etc..  of  atlohnjb^s © 

partner   of,    n^t   to   uef end   proseciitlbns 'S 

not   to   dclend   Jifter  he.  leaye^   offic? 79 

siay  designate  ten\porary  jjul  m  absence  of  Countyjudfefe 144 

vfucr.  to  act  as  surrogate  uuriiig  vaca^cY    or  disabilitt 2484 

limitation  of  actloii   for  penalty  or.  ^orfcxturfe ^^    ^ 

action   by,   to   recover   penalty   or   fbrieitiire Infi2-1904 

on    forfeited    recognizance UI66-lt<»S 

to  tntike  dp^Htatioti  fbr  writ  af  AsstBtnieiit  .for  damkgas 4(^" 

may  ap])ly  for  state  writ  in  action  bv  ^pp\e IJKKJ 

application  by,  for  habeas  corpus  to  testify 2012 

notice  to.  of  application  to  remit  fine,  etc .V'2 

apblicatlqn  fof  Habeas  .Corpus  to  testify. .  • 2PU 

before  discharge  of  criminal  prisoner  on  habeas  corpus..  3 OS 
need  not  pay  fees,  etc.,  to  bring  up  prisoner  on  habeas  corpus..  2002 
account  of  forfeited  recognizances,   etc *  •  * . .  IMB 

Sec  *•  New  York   Municipal  Courts." 

Dlvidendn. 

apportionment  of,  on  death  of  person  interested 2874 
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Divorce. 

action  for  separation,  see  "  Separation." 
to  annul  marriage,  see  "  Marriags.^ 

I.   JURISOICTI9N;    evidence;    F^OCEI^UBJk 

wuat  residence,  etc.*  gtvt;s  jurisatQtlpa 1756 

when  marnea  woman  deeiucd  a  resident 1768 

nature  of  action  to  be  indorsed  on  sununona ^^  .  1774 

service  of  summons  by  publication    43^,  439 

proof  of  service  of  summons 1774 

answer  when  need  not  be  verified 1757 

counterclaim     ITtO 

service  of  pleadings  on  co-respondent   . . . .  < • 1757 

co-respondent  may  appear  without  service  of  pleadings 1757 

preference  on  calendar  701 

when,  reference  to  be  ^ordered ., 1012 

referee , to,  be  appointed  ny  coiirt  1012 

when  sitiinj|d  may  be  private, 5 

jury  ti-ial  of  Issue  pi  ^^ilultery   -, 1757 

cciTipcfency  of   Hi^sbahd  or  wife  tjo  teSt^fy 831 

legitimacy  of  issue  aher  offense  tri^Dlc,  in  aciiQn,agaui?i  i/,nh.  1760 

legitiiriacv  of  issue  presurncd  in  dction  ajfainst  wife 1760 

denial  ot,  for  plaintiff's  adultery 17r>8 

for  connivance  or  condon;)tion   1758 

41.    ILNTRY   AND   EFFECT   OF  jt7I>dM#>!t. 

on  reference  of  tssrtids,  Jtidgitltht  tto  be  f-ehder«d  hjt  court...  1229 

testimony,  etc.,  to  ht  ceHified  to  cottrt 1220 

entry  of  jtid^^ttt  hf  dCf&ult 1774 

entry  of  interlocutorjr  judgment 1774 

witMJfi  15  dliyi  after  decisian 1774 

interlocutol'y  judgment  may  &wat-d  eostfe 1774 

docketing  judgment  fbt  coits  ..«...! 1774 

ejitcutlon  not  to  i«arie  fot  co*t4  until  filial  judgment..  1774 

fjnaL  not  to  be  entered  for  thrde  tnotiihsj  etc 1774 

^1-odf  of  alleg^tiong  oh  default 1757 

inchoate    right    of    dower    not   affected    by    judgment    against 

husband ...,..*.' ,. . ^ 1709 

interest  of  huJbiind  in  life's  property  cease)  a^ter  judgment.  1750 
judgment  against  wife  not  to  afftct  husband's  interest  in  her 

property 1760 

terminates,  right   of   do.wer i» 1760 

destroys  right  to  distributive  share  of  nusband's  prop- 
erty   ...,,..,... .-.  ^^  ...,,,,.... , 1760 

irqmxance  policy,  iritcresl  of  guilty  pai-ty   in...,,.,., 1761 

l^Itlrhiicy  of  iSSlic  tiot  affected  by  jlidfeifaeilt  agairi^t  Hlisband.  1759 
of  fchild   borrl   before  pffehcfe   charged   hot   effected   by 

Jdd^hlerit  dgaihst  \¥iftf 1760 

(Hrt^tt    ot    costs 1769 

,                    t6    eo-rcst)0hdcht    1757 

r     9m    AU¥ONy   AMD   SUPPORT. 

allowance  o£  temporary  alimony 1760 

trmpOrftry  allowatictf   fbr   Mpport   of  childretl 1769 

allowance   for   costs   ahd   ekpctiseb < 1769 

interVocutory  judgment  may  provide  for»  uritil  etitrjT  of  final 

.  iudgment    I774 

^            Judgment    for    alimony..... 1759 

education   and   maintenance   of   children 1759 

support  of  wife  when  she  is  pli^iiitifif.  ......«•.  ...p.,., 1771 

coyrt  to   regulate  custody   and  maintepance   of  children 1771 

bower  bf  court  to  modify  jiidgnient  j^or  alin^oriy,  etc...   1759,  1771 


( 


deck 


lihtHSohincht    fdt    noh-payrtienl    limited '. Ill 

•£   judgments,    etc.,    8«e    '*  Couhtt    Clsrs;  **    "  JvMueuts;  ** 

"  Surrogate's  Court." 
of  justice,   see   "Jlstice  of  the   Peace." 
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INDBX. 

DoeniMeiitfl* 

See,  also,  "  Evidence." 

demand  for  admission  of  genuineness •••••• 

costs  of  proving  after  demand  for  admission • Ttt 

Docnmentary  Bvtdenee* 

See  "  Evidence." 

Domestic  Corporiitlonfl* 

See  "  Corporations." 

Doi^er. 

in  realty  sold  on  execution  and  conveyed  to  executor,  etc,  of 

purchaser 147S 

judgment  of  divorce  against  wife  terminates  right 1T80 

not  affected  by  judgment  of  divorce  a^inst  husband 1750 

admeasurement  may  be  subject  of  arbitration 2365 

action  for  waste  against  tenant  in  dower 1®1 

I.  Action   for. 

1.  Jurisdiction;  parties;  pleading,  etc, 

ejectment  cannot  be  maintained  for 1489 

jurisdiction   of   county  court 340 

acceptance  of  assignment  of  dower  bars  action 1604 

limited  to  twenty  vears 1566 

disabilities  excepted  from  period  of  limitation 1596 

interruption  of  limitation  oy  acknowledgment 18D6 

occupant  necessary  defendant 1997 

necessary  defendants  when  lands  not  occupied 1S07 

persons  claiming  interest  proper  defendants 15S6 

possessing   or   claiming   different   portions   in  scv- 

craltv 1580 

description  of*^  property  in  complaint 1006 

complaint  to  set  forth  name  of  husband 1606 

issues  of  fact  triable  by  jury 968 

triable  where  propertv  situated 982 

preference  on  calendar 791 

2.  Reference  or  commission  to  admeasure, 

interlocutory  judgment  for  admeasurement  by  referee  or 

commissioners^ 1007 

oath  of  commissioners  or  referee 1606 

removal  of  commissioners  or  referee 1006 

filling  vacancy  in  office 1O06 

how  admeasured 1OO0 

employment   of   surveyor 1009 

fees 3299 

all  commissioners  must  meet  but  majority  may  act 1610 

report  of  referee  or  commissioners  1610 

setting  aside  report 1611 

I  fees  and  expenses  of  commissioners  or  referee 1612 

amount   S299 

^  S.  Damages  for  withholding. 

^  may  be  recovered  in  action .- .  1600 

measure  of  damages   1600,  lODl 

not    to    include    use    of    improvements    since    husband's 

death   1000 

^        against  grantee  of  husband 1001 

not  to  include  use  of  improvements  made  after  alienation 

by  husband 1601 

when  property  occupied  or  claimed  in  severalty 1002 

damages   for   withholding   to  be  awarded   by  final   judg- 
ment   / , . ,  lilt 
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INDEX. 

^'wer  ->-  Continued. 

I.  Action   for  —  Continued. 

B.  Damages  for  withholding  —  Continued. 

action  for,  against  heir  who  has  alienated  land...,    .•«.  1803 

against  purchaser 1685 

infant  may  maintain  i»i  her  own  name. 1686 

i.  Judgment, 

final  judgment 1613 

execuiioA  may  issue  on  judgment 1240 

modification  of  judgment  on  change  of  rental  value....  1614 

liens  inferior  to  dower  right  attach  to  residue 1615 

security   on   staying   proceedings  after  verdict. 616 

damag.s  on  stay  atter  verdict 617 

recovery  by  default  or  collusion  of  guardian  not  to  affect 

infant 1605 

stay  pending  appeal  effected  only  by  order 1616 

stay  on  appeal  not  to  be  granted  if  plaintiff  gives  under* 

taking  for  restitution 1616 

action    for  instalments  of  dower 1614 

aild.t.onal    persons    bound    by    judgment.... 1671a 

G.  Sale  for  non-payment  or  on  consent. 

action  to  sell  for  non-payment  of  instalment 1614 

consent  to  accept  gross  sum  in  satisfaction 1617 

of  defendant  to  pay  gross  sum. 1618 

ascertaining  amount  payable  in  gross '.,,, 7  1618 

interlocutory   judgment   for   sale   on   consent  to   receive 

gross  sum 1619 

laying  off  separate  parcel  to  plaintiff  in  fee  on  consent..  1620 

reference  to  ascertain  liens  prior  to  sale 1621 

property  may  be  sold  free  from  or  subject  to  liens 1622 

report   of    sale..., 162<^ 

ofhcer  making  sale  to  pay  taxes,  etc 1676 

judgment  to  be  entered  in  county  where  property  situ- 
ated    1677 

final  judgment  on  report  of  sale 1624 

provisions  for  sale  in  partition  and  distribution  of  pro- 
ceeds applicable 1625 

II.  Action  to  dete&mi'me  claim  for. 

action  to  determine  claim  to  real  property  does  not  lie 1638 

claim   of  dower 1647 

proceedings  when   plaintiff  admits  defendant's  claim 1648 

interlocutory   judgment    for   admeasurement 1648 

proceedings  to  admeasure . . . . : 1648 

denial  of  defendant's  claim  and  demand  that  she  be  barred..  1640 

III.  Partition, 

persons  having  inchoate  right  necessary  parties 1538 

division  in  partition  when  dower  exists  in  undivided  share..  1553 

sale  when   aower  exists  in  entire  property 1567 

sale  of  property  in  partition   free  from 1568 

payment  in  gross  in  satisfaction  of  dower  in  lands  sold.  1.568,  1.569 

investment  of  proceeds  of  lands  for  benefit  of  doweress.  1568,  1560 

protection  of  inchoate  right  on  sale 1570 

release  to  husband  of  inchoate  right  in  lands  sold 1571 

payment   into   court   in  satisfaction  on  sale   free   from  debts 

of   deceased   owner 15.^8 

investment  of  moneys  paid  into  court 1583 

IV.  Foreclosure. 

when  barred  by  sale  on  foreclosure  by  advertisement 2395 

notice  of  sale  under  foreclosure  by  advertisement  to  be  served 

on  doweress 2388 
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INDEX. 

Dower  —  Continued. 

V.  Sal£   to   pay    DECEDKifT's   DE^TS.      See    *'  Sukkocatb's   Couat.** 

when  dowe^  rl^ht  to  be  incliided  in  sale 2117 

VI.  Of   infants  and   incompetent   persons. 

application  to  release  inchoate  right  of  incompetent  petsofi..  2SS51 

effect  of  release  of  dower  of  incompetent  person 'JXiH 

order    on   application » 29>n 

investtnent  of  proceeds  of  sale  on  application  for  release....  2361 
may   be   tncittded   in    sale   bf  fcSl    property   of   infant  or  in- 

compettrlt 23»C 

sale  of  dower  right  for  groig  sum 2365 

I^np^Mii. 

ground    for   annulling   marriage 1743,  175<l 

Dbi(<he«ii  Connty. 

jail  liberties   for   .^^. .     145 

stenographer   for   supreme   court,   county   coUrt,   etc abd,    2r»7 

■»• 

of  debtor  exem^t   « 1879,  2463 

execution  against,  when  and  how  issued » 1391 

B2n«eni*ll<* 

for  encroaching  wall  afises  after  two  jrearp  without  action....  1409 
claim  of,  triable  in  action  to  determine  claim  to  realty lt»39 

ftSdliorM. 

of  newspapers,  exempt  froiti  jury  duty 1090,  1081,1127 

icdtieatlonni  inntitntlonN. 

on  whose  application  to  be  dissolved,  etc.«« *.« 1804 

at'poititnient   at   feceiT-et'    *....•.«  ti«*« IMO 

Ejectment. 

I.  When  action  lies. 

"  action  of  ejectngent  *'  defioed 3343 

to  recover  property  forfeited  for  treaaon«  see  **  Trsason. 
by  people  tor  escheated  property,  see  "  £bcheat. 

mortgagee   cannot   maintain > i « • . . .  14!^ 

dower   cannot   be   recovered   in  ...«.< «. « • 1499 

for  encroaching  wall  to  be  brou|[ht  withm  one  year.  .*...,...  141^ 
final  order  in  summary  proceedings  to  dispossess  not  a  bar..  2264 

sion f WHO 

by  reversioner!  etc.,  after  judgment  against  tenant  in  posscs- 

by  infant  for  prope^-t^r  set  off  for  dower  by  aetault.  etc..*...  1605 

separate  action  by  joint  tenant  or  tenant  in  common........  iri<K) 

ouster  of  j\nnt,  tenant,   etc.i   to  be  proved ITilS 

^rantte  of  lafia^  held  adversely  may  sue  by  ^cmtot 1501 

costs  wlien  grantee  sues  by  grantor. ......  ^ 1501 

motion    for   production   of  authority   of  platntifTft  Attorney..  1512 

order    for    oroductioti • 1513 

evidence    of    authority. 1514 

I 

JI.  For  non-payment  of  rent. 

when  action  may  be  brought 1«$04,  1505 

stay  on  payment  of  arrears »...««....  1106 

juagment   to  .  state    BTpount   of   arrears ^« 1507 

restoration  of  possession  on  payment  after  judj^ment ITiO^ 

order  to  restore  possession  on  payment  alter  judgment 1509 

when  use  of  property  set  off  against  arreai'S ^ l.MO 
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INDEX. 

Bjeetment  —  Continued. 

III.  Pasties;  pleading. 

joinder  of  causes   of  action ,,, , 484 

occupant   to   be   made   defendant J502 

parties*  defcndj^nt  wh^in  lan4s  unoc(;upic4 1502 

persons  claiming  interest  may  be  joined 1503 

Joinder  of  claimants  on  motion  of  defendant 820 

abatement  and   revival  of  action IWl 

severance  when  different  parties  succeed  to  different  parcels.  1522 

when  different  pdrtiM  succeed  to  realty  and  to  reata. .  1523 

when   separate  occupants   ace  joined 1516 

description  of  property  in  complaint J5JL1 

|V.  TRIAL;  verdict;   judgment,  etc. 

order    rcstr^iniiig    w0s(e.., .,.,., ,, ,, ,,.  1681 

issues    trlaMe    by   j  u  ry , , . .      968 

triable    where    proi)crty    situated 982 

order    declaring    acalh    q(    li(e    tenant    presumptive    cvidcjice 

only   2319 

verdict,  etc.,  to  state  nature  of  plaintiflf's  estate 1519 

security   required   to  stay   proceedings  after  verdict 616 

damaj^cs  on  stay  of   proceedings  after  verdict  include  waste.     OiT 

joint  judginettt  against  occupants  of  building 1517 

juagment  against  one  defendant  subiect  to  rights  of  otbera.   1518 

when  plaintirr  >   title  expires  before  trial 1520 

after   trial  of   facts  conclusive 151:4 

by    default    conclusive 1526 

execution    may    issue   on    judgment 1240 

security  to  stay  judgment  pending  appeal  to  court  of  appeals.  1331 

possession   when   judgment*  vacated IoZ§ 

restitution   on    vacating   of   judpiULiit    for    plaintiff 1520 

when   plaintiff    entitled    to    costs    ol    cours^ 3228 

V,  Damages  foij  withholding  possession. 

complaint    may    demand , 1496 

damages    recoverable 1531 

permanent   improvements  allov^'cd   in   reduction  of  damages..  1531 

rents  and  profits  part  of  damages 1497 

action  agaii)st  purchaser  to   recover 1685 

infant  may  maintain,  in  his  own  name 1086 

3B|eqtlQ|&i|. 

certain  returns  may  be  destroyed 21 

no  fee  for  administering  oaths  to  inspectors  and  poU-clerVs . . .   3289 

Bni1inlmev«. 

exempt  from  jury  duty 1030,   1081,  1127 

PinbeBalenaent. 

order  of  arrest  in  actions  for 549 

JQfiabracery. 

forfeiture   and    damages    for 1198,  1194 

Etlfftinent  Domain. 

See  "Condemnation  Pkoceedings.** 
when  property  taken  by  state,  see  "  Assessment  of  Damages," 
payment   of  comi)ensalion    under  judgment   of  court  of   claims.     2b9 

Employer. 

execution   against  ■  earnings,   when  and  how  issued 1301 

exempt    from   jury    service 1030,    1081,  1127 
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INDEX. 

Bntrr* 

forcible,  see  "  Forcible  Entry  and  Detaimrr.*' 
of  judgments,  see  '*  Judgments." 

on  another's  property  for  survey 1682^1681 

ejectment   by  landlord   having   right   of   entry    1501,  1505 

Banlty. 

distinction  between  forms  of  action  abolished 3339 

pleading  equitable  defence  or  counterclaim 507 

Brie  County. 

appointment  of  criers 91 

of   court  officers    W 

rules   for   calendars    : 23j 

fees  of  constables  and  deputy  sheriffs  for  attending  court 3312 

stenographer  of  surrogate's  court 2495 

jail    liberties    for :• '; ^^^ 

allowance  to  grand  and  trial  jurors 3314 

county  treasurer  to  exercise  powers  of  coroners 181a 


Brror. 


See,  also.  "  Appeal;  "  "  Defects;  "  "  Mistakes." 


writ  of,   abolished   1293 

power  to  amend  process,  ^pleadings,   etc 723 

immaterial,   to   be  disregarded 723 

vacating   judgment    for .' 12B2129I2 

Bscape. 

jurisdiction  of  justice's  court 2S|® 

of  sick  prisoner  removed  to  hospital 127 

from  Jail  liberties ;  •  ■  • ; •'\-     JS 

sheriff  exonerated  from  liability  by  bond  for  jail  liberties. .  laO,    1^ 

sheriff's  liability  for Jj* 

service  of  summons  on  sheriff  for 428 

connivance  at,  by  sheriff,  etc.,  a  misdemeanor -.im  JS 

action   on  bond   for  jail  liberties iii 

action   for,  barred  by  action  on  bond   for  jail  liberties.^ Iw 

stay  of  judgfment  pending  action  on  bond  lor  jail  liberties IW 

return  of  prisoner  as  defence  to  action 1^1 

undertaking  for  jail  liberties  a  defence it} 

liability  of  coroner  for  escape  of^ sheriff .-•••. Iii 

coroner  may  prosecute  undertaking  of  sheriff  for  liberties — v,!? 

liability  of  coroner  when  sheriff  plaintiff II- 

limitation  of  actions  for ^ 

liability  of  sheriff  as  bail   for   . . . : _ 1*7 

money  deposited  in  Heu  of  bail  to  be  applied  to  damages '^ 

new  execution  after  escape  of  execution  debtor   |^ 

application   for  leave  to  sue  on   sheriff's  official  bond  for Ijw 

amdavit  of  head  of  family  on  justice's  judgment  a  defence S088 

Bsclieat.  ^ 

attorney-general  to  bring  ejectment  for  real  property 1^ 

in  name  of  people , ]^ 

advertisement  of  penacncy j^i^ 

unknown  claimants  to  be  joined «^ 

effect  of  judgment  against  |^ 

report  of  recoveries  to  land  office • »*oI 

Bntates. 

See,  also,  *'  Remaindermen." 
for  life,  see  **  Lifk  Kstates." 

proceedings   to    discover   death    of    tenant    for   life,    see    "  Lirs 
Tenant."  . 

presumption   of   death   from  continued   absence Ml 

class  entitled   to  conlinRcnt   estate   as   parties   in   partition l^ 

protection  of  future  rinlits  or  estates  on  sale  in  partition l'»f*J 

vesting  of  contingent   interest   in   trustee   for   insolvent   debtor..  2\n 
sale   of    contingent   iiitci ci>t    oi    intaiit • * •^ 


INDEX. 

Estoppel. 

**  Res  Adjudicata." 

by  final  judgment  of  court  of  claims 260 

judgment  ot  dismissal  not  a  bar  unless  on  merits 1208 

Kutrmyu. 

See  "  Strays." 

E-vldence. 

Sec,  also,  "  Surrogate's  Court;  "  "  Witnesses." 
refusal  to  answer  incriminating  question  in  action  against  cof 

poration  for  usurping  privilege  or  franchise 1055 

testimony  of  party  adduced  by  adverse  party  may  be  rebutted . .     838 

I.  Presumptions. 

of  death  from  continued  absence 841 

seal  presumptive  evidence  of  consideration 840 

recitals    as   to    heirship    in    deeds 841b 

II.  Competency  and  a1)missibility. 

of  party  to  transaction  with  deceased  person 829 

of  husband  or  wife  in  action  for  divorce 831 

of  plaintiff's  wife   in   action   for   criminal   conversation 831 

determination   of  competency  of  witness  in   justice's  court. .   3005 

witness  not  excluded  for  conviction  for  crime Ki2 

in  mitigation  of  damages  admissible  at  inquest 536 

offer    to    compromise    not    admissible 738,     739 

proof    to    contradict    inventory    in    action    against    executor 

etc. 1832,  1834 

conviction  for  crime  may  be  used  to  impeach  credibility 832 

testimony    of    surveyor   and    proof    of    standard   of    measure- 
ment   841a 

determining  age  of  child 961a 

III.  Privileged   communications. 

between   husband  and  wife 831 

confessions  to  clergyman 833 

to  attorneys  and  their  employees 835,  836 

to   physicians    834,  836 

waiver   of   privilege 836 

attorney  who  witnessed  will  may  testify 836 

physician  may  testify  when  validity  of  will  in  question 836 

physician   attending   injured   party   in   hosoital   may    testify..  836 

V.  Admissions,   confessions,   and  declarations. 

civil  pleading  not  evidence  in  criminal  prosecutions 523 

admission  by  member  of  corporation 839 

declaration   or  confession   not   sufficient  to   annul   marriage..   1753 
answer    of    witness    in    supplementary    proceedings    not    ad- 
missible to  prove  fraud  by  him 2460 

V.  Secondary. 

parol  to  prove  lost  negotiable  paper 1917,  1918 

to   establish   or   probate   lost   or   destroyed   will 1865,  2621 

V'l.  Testimony  on  former  trial  of  same  action,  etc. 

of  party  since  deceased  or  insane  or  non-resident 830 

of  party  or  witness  absent  on  military  or  naval  service 8.'^0 

when  admissible  in  action  to  determine  claim  to  real  property.  164U 

VII.  Perpetuating  and   preserving  testimony.     See,  also,   '*  Depo- 
sitions." 

in  relation  to  claim  filed  against  state 265a 

in  action  to  determine  claim  to  real  property. ............._..    l'»4(i 

depositions  of  parties  and  witnesses  to  expected  litigation. 870,     871 

1230 
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BTldence  —  Contlniied. 

VII.  Perpetuating    and    PKESERvrwc    testimony  —  Continued. 
Deposition  to  perpetuate  testimony  as  to  title  to  realty. 

testimony   may   be   received   m   ^c^n  involving  title  to 

realty 168«a 

inability  6i  witness   to  Httcnd  mu#|  b«  ibQWQ 1(>8^ 

documentary    evidence    not    aifectea 168?*b 

mode   of   introducing   testimony ltiS*sc 

objections   may   be  taken   at  trial }f^ 

who   may  apply   for  taking  of  depo^itiofi IftSM 

contents     ot     petition  ^ IftS^ 

notice     of     application l«yi>if 

appointment     of     referee lOsSf 

notice  of  hearings  before  referee 16«*fif 

proof  of  notice  of  hearing KiVHj 

fcdiournmentt    of    hearing lG.H^£r 

subpoenas     to     wWnCBsfrg lt>K*Mf 

compelling   attendance  of  witnesMS lf>^^g 

mode    of    examination l*»*iSh 

refusal   of  witness  to  answer l6.S*Qi 

authentication   of   deoositipn IG^^b 

deposiition  to  he  iiled  and  recorded 16K.Sb 

against  whom  qepoattioa  may  6a  iiaad  aa  cvidaiice>*.>  16S8i 

VIII.  Documentary. 

proved    during    testiipony    of    )vitness    who  has  become   non- 
resident or  absent  in  military  or  nav^l' service 83C 

records,  documents,  etc.,   may  be  proved  according  to  com- 
mon   law    • 9gi 

demand  for  admi^siot)  qf  genuineness  q£  p^per '.','.',    735 

exclusion  of  b^^okf  and  documents  for  qisobedjence  to  Qrdcr 
of    discovery     gO.S 

original  certificate  of  marriage  is  nresunjptivc  eyidence ! . . ! .     928 
proof  of  written    instruments    where    there    are    subscribing 

M'itnespes 96K 

proof  of  payn^eijjs    by    ^    pujpjpipal    p>rporatioi}    pr    pficer 

thereof 7 g^lc 

proof  of  instrument    by    submitting    ilspuUd    and    genuine 

handwiting " . .  .T. . .  7. V.  .7 961d 

proof  of   lost   execution   or   wrjt   qj)dcr   whipb   sjiwrriif's   »ie 

of  real   property  was  made '.....:. .V. .  961e 

1.  Instruments  acknowledged  or  profed  for  fecQrd. 

conveyances   acknowledged    or   prpV^d '  •' ^^ 

acknowledgment  or  proof  of  Vonvevance  not  copduslve.     936 
conveyances   proved   upon   oath    of   interested   Or    ij^cora- 

^    petent   witnes?   not    ^idmissible 93fi 

instruments   acknowledged   or   nroved   a4ro>S5?blc ^'^ 

mils,   notes   and   wills   excepted ^Z1 

conveyances  of  land   without  the  state 946 

probated  will   admissible jt'ill 

Records. 

of  judgments,  etc.,  nee  infra,  VI U.  9.     Judgments,  De- 
crees,  etc. 

may  be   proved  according  to    ^otumon  law 9-1 

maps,  surveys  and  official   re     Is  -*n   fiTe  In   New  York 

city   nnd  county  fnr   twcnt*    years 9.", 

admissil)iHty  of  records  of  wills 'proved  more  than  thirty 

years  .  .   . _ 862S 

admi-sibihty  of  record  of  wilh  proved  prior  to  1876 2h23 

of  bill   of   sale,  etc.,   of  vessel 94.' 

of  conveyance 91^*; 

not    con  "i'lsJve    j  !!'.!!!! !     pi^, 

"^'•'^'"'^J   rjt'ord   of   marriage,   is  presunintiye  evidence!.     928 
of  affidavit  of  sole   on   iportgase   foreclosure  by   a<lver- 

ti*.cnjciit o«^<>R 

of   will    of   real    nronortv   admis«ible ! .    . .   *^^^ 

of  decree  of  probite  of  heirship  presumpHve  evidence..    XtSj 

evidence    of    wcat''cr    conditions (KJlf 

extracts   from  liooks  and  records  of  comptroHer's  office 

as    evidence    q«|. 

8.  Judgments     decrees,    etc.     See,    also.    "Judgmbnts '• 

against  .loccased  party  as  proof  of  debt .*  1210 

lum    fai   ju.ienicnt  annulling  marriage  conclusive ."  * '  1754 

cttect   ol    jiKlgnK:ni    ai-ainvt    joint   debtors  as 1935 


INDfiX. 

SQYldence  —  Contlniied. 

VIII.  DocUMENTAKY  —  Continued. 

3.  Judgments,  decrees,   etc. —  Continued. 

prob*t«d    wffi    ^dniis9?Mc 2621 

decree   for  frronate  of  heirship  ureramptive  evi^fnec....  2767 
letters  testamentary,  ete..  eoneiusive  as  to  Atithonty . . . .  2o(>0 
decree  for  payment  against  executor,  etc.,  conclusive  evi- 
dence of  assets 2549 

order    for   execution    against   executor,    etc.,    evidence    of 

asftetA 2549 

decrc*  for  p^ym^rtt  and  distfibtition  6f  dMerfertVi  estate, 

tHect 2735 

di<?^h*f^fr  61  frisolveht  deMor  tonclusivfc  As  it  proceWings 

and    facts    2181 

papers    ritfter    fftifi     disehariS*    fit    jnsolV^rtt    (f^Mftf    pre- 

sttrtptfve  as  to  ptoeeedinjrs  ifld  f*e!s 2181 

order  declaring  death  of  life  tenant  presumptive   only  in 
ejectment 2319 

Of  justice  of  peace. 

pfOol  of  itfdtnlMrt  4 4 S166 

entries  in  iustice's  docket  book 8148 

transcript  from  docket  book,  subscribed  and  authenti*     ^_^ 

cated,  is  evidence tl3^ 

docket  book  and  c*rtift*d  transcript  ddmlssfMe  W  Jds- 

tlcfc'fi  COtift 038 

procecdifrjf*  frtrty  b»  pfOTtd  bv  juifice'i  oafU 940 

on  dedth  or  absent*,  proeeealftgs  ifi:tf  h^  pfovfcd  by 

original  minutes  or  sworn  copy MO 

4.  OMciel  certiUcates,  returns,  eft. 

certificif^s  or  aftdaVilS  Of  t)uMit  O^jftccri  Oft  file  ktt  pre- 
sumptive evidence 022 

Ctrf!ficaf6  of  search  Try  fcjifal  Cu^todi.^h  of  pdpet 921" 

by  abstratt  of  title  fnSufdnCfc  compint 3256 

Offitfal  searches  ind  certificates  Xa  be  thide  oA  request....    961 

form  of  eerflfleftt(^  to  topics,  eft 957 

terti^tate  to  e6t>ie9,  ett.,  ftiu4t  be  Seilled 968 

but  not  frhen  for  use  In  same  court 959 

tn-tlned  tftpy  of  record  of  tonvetante 935 

tiot  toftelfisive. , ,...,     ase 

C*fKfied  copit{{  of  paper*  i^fed  or  fecOtded  !d  pixhWt  fifflees.    933 
In  town  clerk's  oflRce 034 

ttt-tffied  copy  Of  terfifitafe  6r  ret6Td  of  niafr!a^fc,  is  pre- 
sumptive etrldente 028 

of  designation  of  agent  of  foreign  corporation  to  receive 
summons 4ft2 

•heriff's  return  presumptive  in  *eti6fl  oti  tindertaknit  in 
r»1eiift * 1734 

constabre's  rettirn  presumptive  in  action  on  undertaking 

in    replevin    in    justice's    court 29.31 

retttal   in   order,   resolution  or  record   of  pnMic   6filicers, 

board  or   bady  presumptive  evidence  of  cerfflih   facts.    031b 

5.  Federal   records. 

certified  copies  of  documents  on   file  In   departments  of 

t'nhed    States    944 

of  records   of    federal   courts 1*43 

of  bills   of   <nle.    ctr.,   (ii   vf<;  d 94."> 

of   record    of    \vf .  .licr    htirf'iu    o^sf■r\•atio^«; 944 

Otrtificate  of  director   of  census  to  poi>ulation 94^ 

1241 
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INDEX. 

Bvldence  -^  CoBtln«e4« 

'VIII.  Documentary  —  Continue<!L 

0.  Affidavits, 

of  printer  to  publication  of  notice I 

of  service,  in  case  of  death,  etc.,  of  person  serving 827 

of  sale  on  mortgage  foreclosure  b^  advertisement 2388 

admissibility  of  ex  parte  affidavit  in  justice's  court dOM 

7.  Notarial  protests,  certHUates,  etc, 

certificate  of  presentment  or  protest  of  bill  or  note,  or  of 
notice  thereof 923 

effect  of  affidavit  denying  receipt  of  notice  of  protest —     923 

protest  presumptive  evidence  of  demand  in  case  of  death, 
etc.,  of  notary   924 

memorandum  by  notary,  presumptive  evidence  of  notke 
in  case  of  death,  etc ••• 984 

8.  Books,  etc.,  of  foreign  corporations. 

presumptive    evidence    929 

certified   copy   may   be   used ft.W 

verification   of  copy 931 

copy    of    designation    of    person    upon    whom    to    make 

service,    as   evidence 9Sla 

IX.  Statutes,  ordikances,  erc. 

statute   of   state 912 

of  another  state  or  country 942 

ordinances,    etc.,   of   municipal   corporations 941 

proof   of   colonial    statutes 941a 

X.  Foreign   laws,  records  and  other   matters. 

statutes 942 

oral   evidence   of  common   law 94* 

reports  of  cases  admissible  to  prove  common  law 942 

conveyances  of   land   without  the   state..... 946 

exemplification  of  record  of  conveyances  without  the  state..  947 

authentication  of  copies  of  records  of  courts 9.V* 

oral  proof  of  copy   of  record 9."^ 

effect  of  foreign  record  or  judicial  proceeding  not  declared..  954 
authenticated   copies   of    records   of   public   office   of   foreign 

country 956 

transcript    of   docket,    etc.,    of   justice    of    peace    of    another 

state 948,  949 

proof  of  proceedings   and  judgment   of  justice  of   peace   of 

another  state   ft.'iO,  ft-M 

when   record   of   foreign   will   admissible 2703.  27rM 

proof  of  presentment  of  foreign  bills... •• 925 

XL    SUFPICENCy    OF     PROOF. 

failure   of   proof  defined Ml 

declaration  or  confession   not  sufficient  to   annul   marriage..  1T53 
proof   of   title   in   actions   for   recovery   of,   injuries   to,   etc., 

unoccupied   lands    960 

aufficienc^  to  establish  or  probate 'lost  or  destroyed  will.l86&,  2613 
determining  age  of  child 961a 

Bxeeptlona. 

to   rulings  on  law   allowed .^ 992 

on  facts  not  allowed,  except  on  challenge  of  juror 992 

not    supported    by   evidence 993 

during  trial  to  be  taken  w-hen  ruling  made 99S 

to  instructions  to  iury  to  be  taken  before  the  verdict 99,1 

during  trial  to  be  entered  upon  minutes 99.'> 

for  purpose  of  exception,  trial  continues  until  verdict  rendered,  992 

after  close  of  trial  by  court  or  referee 994 

to  decision   of  court  or  report  of  referee 994 


INDEX.     ' 

—  Contlniied. 

to  decision  or  report,  time  for  filinff  notice  of 9M 

to  be  inserted  in  or  annexea  to  judgment-roll. .  •■ 094 

part  of  papers  on  appeal 994 

cue  settled  to  contain 997 

may  be  stated  separately  in  case  settled 997 

making  and  filing  in  condemnation  proceedings 3367 

final  judgment  not  stayed  by 1005 

taking  of,  does  not  affect  motion  for  new  trial 1006 

ma^  be  heard  with  motion  for  new  trial 1006 

reviewed  on  appeal  from  judgment  or  motion  for  new  trial 996 

may  be  heard  in  first  instance  by  appellate  division 1000 

revoking  or  modifying  order  for  hearing  in  first  instance  by  ap- 
pellate division 1000 

motion  for  new  trial  may  be  made  to  appellate  division  when 

trial  by  court  or  referee. 1001 

time  for  filing  on  motion   for   new  trial  to  appellate  division 

when  trial  by  court  or  referee 1001 

not  necessanr  on  appeal  to  court  of  appeals  from  judgment  on 

verdict  subject  to  opinion  of  court 1339 

judge  out  of  office  may  settle ' 25 

order  refusing  resettlement  of  bill  is  appealable 1847 

to  findings  of  surrogate  and  refusals  to  find 2542 

to  rulings  of  surrogate  during  trial 2542 

remarks    or    comments    of    judge,    duly    excepted    to,    shall    be 
subject   of   review.*... I'62li3, 

[eeuttoB. 

I.  Genskal  provisions. 

1*  When  to  issue. 

is  process  of  court. 1364 

on  judgment 1240 

of  court  of  claims 269 

char|fing  joint   debtor   not  summoned   in  previous 

suit 1941 

on  sheriff's  bond  18831889 

on  confessed  judgment,  when  debt  not  all  due.. 1277 

successive,  on  confessed  judgment  as  debt  falls  due 1277 

levying  execution  against  wages,  etc.,  of  judgment  debtor  1391 

on  decree  for  money  by  surrogate's  court 2653 

when    to   issue   against   public    officer: 1931 

for  costs,  not  to  issue  against  state. . . . ._ 1985 

for  compensation  and  costs  in  condemnation  prcrcedings.  3373 
on  judgment  foreclosing  mechanics'  liens  in  court  not  of 

record 3408 

for  costs  on  summary  proceedings  to  recover  possession 

of   land    2250 

against   joint   dcbtorR.   when   all   not  served 1934 

enforcement  of,  against  joint  debtors  when  all  not  served  1936 
on  judgment  against  representative  officer  of  unincorpo- 
rated   association     1921 

to  collect  fine  against  usurper  of  office 1056 

jury  fine  in  New  York  county 1117 

in  Kings  county  ••• •••••••••• 1160 

3.  Issuance;  requisites,  etc. 

under-sheriff  to  proceed  on  death,  etc.,  of  sheriff 13S8 

designation  of  person  to  proceed  with,  on  death,  etc.,  of 

sheriff 1388 

may  issue  from  N.  Y.  city  court  to  any  county 338 

from  N.  Y.  city  court  to  be  executed  by  sheriff 339 

to  be  directed  to  sheriff 1362 

to  whom  directed  when  sheriff  a  party 1.362 

may  be  directed  to  person  designated  in  order 1362 

undertaking  by  person  designated  in  order 1362 

time  of  receipt  to  be  indorsed 1368 

four  kinds  of ; • .  1864 

«ay  issue  simuhc'ieoti«1v  to  two  or  more  counties 1866 
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.-Vtlon  —  Conttnved. 

I.  General  moVisiors  —  Cfttttirttied. 

2.  Issuance;  retiHifftet,  cfe. —  Cottt!n«*d. 

to  what  botintt  tb  iftsuft  for  triirtMM  Of  Mppfmentarj 

proceeding 2jBJ 

fcqutsites  01  - JJJ! 

within  tfrh«  rrme  to  be  rtttirliw! 130G 

to  whom  fettirnable ISy 

on  ihterlottifofjr  Judgment  of  illv6t6*  aWirMflg  cMti lii4 

tesUflDCe  ort  fijififf  ttahsertf>t  ffoftl  AflMlWf  cOTrt 1967 

fo  whom  feturA^f)^  When  !ff9ii«d  on  trfnicflpt  fftmi  m- 

^  other  eotirt 152 

Is^iiAfite  oft  tfaflScfhy!  Of  jtKlg«««t  fty  jaiHoC 13fi7 

on  ludgrtiefit  for  money  only 1368 

to  lf»ee!fy  dsfe  from  WHIeh  ffit»«it  «oApflted 13B5 

to  SteOify  doeketifHf  of  trtn«cr^^f  #Ticft  ii«li«d  oh  tttn- 

s€fipt  filM 15ra 

^pardte  ^here  srtmfate  *ftmi  r«of«f«<l 1274 

6f  Course  ^\mn  iWre  yeafs  1375 

after  death  of  Jo^fefnetit  cr<?«t** - 12S 

hoi>  iistied  af tef  n^t  ftits  IJH 

moftofl  fof  leave  to  fisue  after  tt*  t«lft 1371 

time  of  stay  ftot  fo  b€  ifTcltM*i! 1381 

liot  to  be  ^ttSrcd  on  stfyfieil  f&t  lli«fe  tlltn  thifty  days 

wtthoaf  gecfrrhy IJJl 

against  surviVifti?  jodgment  debtor* 13£3 

manner  of  collection,  when  issued  on  judgment  on  sher- 
iff's bond < .  * 


8.  Return;  satisfaction. 

return  unsatisfied  to  be  entered  on  judgment  do^^ 126B 

payment  fo  be  indotsed  on  ftJiectitton IIM 

certified  copy  fo  be  deliyered  ori  payment 1206 

entry  of  satisfaction  by.  oft  jtidgmertf  doclWt 1364 

return  partly  $dtisfidd  a^  payment  Oil  }tidf!hcnt  affecting 

limitation 376 

limitation  of  Acilofi  fot  fioi1-pfljrmef}t  Of  money  collected 

on.  .  . 


tl    AOAIKST    PROrifttt    iiKO    Klt>ft«iB*tATttU    Or    DCCBMtD    VEBTOS. 

no  execution  against  decedent,  ext*J>f,  tit 13TB 

issuance  by  leave  agaihst  d^tCdetit'S  pfOp<ftrfy 138n 

notice  of  motion  for  leav*  to  issue 1381 

petition  to  surrogate  for  li&tt 1381 

against  iiropcrty  in  hands  of  executor,  tmstee,  Me 1311 

may  be  issued  &gainSt  all  of  e^ecilforjt,  etc.,  aS  if  all  had  ap- 
peared  1817 

against  executor,  etc.,  to  isstie  only  on  lea-Ve 1885 

on  Sudgment  on  countcrclaifn  against  ex6eiltot.  He S06 

application  for  leave  to  issue  against  eji^cutof,  fctt 1836 

^                                      separate   executions  on   judj^ment  agaiilSt  eitfcutof,  etc,   per- 
sonally and  in   represenidfive  cipatity 1816 

security  on  leave  to  issue  exetution  o(i  jtidgmfent  for  legacy 

or  distributive  share   1827 

f  executor,   etc.,   may    issue   on    ju4gm«tit   rMOvered    by  prcde> 

cessor  in  ofRce 1820 

against   infant   hetf,    etc.,   in   creditor's  icfioti    Su^ettded  for 

one  year 1868 

sheriff's  fee  may  be  taxed  against  each  deffchdfttlt  ift  creditor's 
action •     ,^  «    18W 

til.  For  ^ossF.ssioN  of  real  propeity. 

to  wliat   counties  issued    1385 

requisites 1378 

mav  require  collection  of  monet  reeoftrcd  by  same  jtidgment.  187S 
order  granting  leave  to  iisue  after  death  of  def^dltiff 137b 

1S44 


l3c«eiitlon  —i  Contlniied. 

IV.    FOK    DELIVERY    OF    CHATIK^ 

on  judgment  in  replevin 1731 

power  to  take  chattel  upder  execution  in  repjlevlB 1732 

m^j  require  Collection  of  money  recovered  by  S^t^e  Judgment.  1373 

rairoiiittes  of / 1373 

to  what  counties  issued 1365 

fMtfrn  uitflAtisficd  necessary  to  action   oq   \in4crt^)clng  in   re- 

pUvin '. 1734 

rMum  as  evidence  of  breach  of  undertaking  in  replevin 1734 

on  iudgment  in  justice's  court   . . .' 1373,  lT31.  2931,  3038 

V.  Against  puopekty. 

to  what  counties  issued  1365 

r«qitiait«fl 1360 

wh^  attachment  has  been  levied 1370 

not  allowed  while  debtor  In  custody  under  egcecution  in  same 

fictioQ .' 1491 

sinftiltaneously  against  property  and  person 1400 

may  issue  after  escape  of  debtor 1492 

when   debtor   dies   in   custody    1403 

after  discharge  from  custody  by  creditor ,... .   1404 

nrw  execution  after  death  or  release  ot  debtor  not  to  be  levied 

or  realty  sold   14{MK 

property  seized  in,  cannot  be  recovered  in  replevin 1690 

1^1.    EXEVPT    PI^OPJHtTY. 

special  exemptions  not  affeeted  by  code^ 1389 

when  no  exemption  allowed  on  judgment  for  wages..  *.  3131,  8167 

3221 

of  householder  enumerated   1390 

working  tools  and  team  of  housdkolder 1391 

professional    instruments,    furniture    and    library    of    house- 
holder   1391 

jron^n  h4S  Mkfoe  exemption  m  hoMSchoUUr 1392 

military  pay,  pensions,  rewards,  ^rms,  etc 1393 

ddmagie^  for  taking  exempt  prop^y 1394 

burying  grouna 1395 

designation  of. 1396 

homestead  of  houschoUl^r   3397 

designation  of 130A 

of  married  woman   1390 

continuance  after  owner's  death 14<K) 

not  affected  by  temporary  suspension  of  residence l40l 

lion  attaches  to  surplus  value  over  $1,000 ' 1402 

creditor's  action  to  reach  surplus  value 1402 

BiarabalUnff  proceeds  of  property  partly  exempt 1403 

money    representing    exempt    portion    of    property    sold    also 

txenipt 1403 

canoeUation  of  exemotion  of  real  property 1404 

waiver  of  cxemntion   void    1404 

cannot  be  reached  by  judcrmcnt  creditor's  action "ffilU 

by  supplementary  proceedings   2463 

on  execution  issued  by  justice  p|  peacQ 3028 

exMnption   of   exhibits   at   exhibitions 14()4a 

Vfi.     t*VY    OK     PERS<lKAt    PROPERTY. 

on    current    money 1410 

on  bank   bills    1411 

on  government,   state  and   corporate   bonds 1411 

interest  of  i)le<lKor   may  be  sold 1  i\'2 

under   warrant   t«>   collect    fine 2L".  <5 

when    .superseded    pending  ap|)cal 1 .'{ 1 1 

sheriff's    fees     XU  »7 

sheriff  to  collect  fees  by  virtue  of  ^^xecution 'MMtQ 
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Bzecvttoa  -^  Contlnved. 

VII.  Levy  on  personal  pbope&ty  —  ContinimL 

1.  Interest  in  partnership. 

application  for  release  of  partnership  property 1418 

undertaking  for  release   690,  6B6,  1414 

on  interest  of  partner  previously  attached 1415 

undertaking    to    release   partnership    property    inures    to 

other  creditors 1416 

sale  of  partner's  interest 1417 

rights  ox  purchaser  1417 

2.  Lien  on  personal  property, 

personal  property  bound  by  execution • 140C 

order  of  preference  among  executions 14M 

when  property  attached   1407 

preference   when  execution   issued   out   of   court   not   of 

record   1406 

bona  fide  purchasers  before  levy  not  affected 14f4 

8.  Claims  of  third  parties, 

trial   of  claim 1^1^ 

affidavit  of  claimant l*^!*^ 

manner  of  trial   1^ 

f  xpenscs  of  trial   1*% 

;  drors  to  find  value  of  property '■•l^' 

jonding  by   creditor   on   claim ...  — 1419 

claimant's  right  not  affected  by  inquisition   1420 

sheriff's  fees  for  notifying  jury 3307 

4.  Action  against  sheriff;  substitution  of  indemnitors. 

substitution  of  indemnitors  as  defendants 1421 

notice  of  application  for  substitution 1422 

consent  to  substitution   1422 

terms  on  substitution^ 1423 

severance    and    substitution    when    indemnity    relates   to 

Ijart  only 1424 

relief  to  sheriff  when  joined  as  defendant  with  indemni- 
tors  1425 

effect  of  order  substituting^  indemnitors 142S 

notice  of  action  to  indemnitors 1^!7 

action  by  sheriff  against  indemnitors 1427 

Vrill.  Levy  on  real  property. 

after  ten  years .' 1252 

notice  to  be  recorded  and  indexed 1252 

includes  unexpired  leasehold  terms  of  five  years 1490 

property  held  in  trust 1431 

indorsement  of  direction  prohibiting  levy  on  property  mort- 
gaged to  secured  debt .••.....  143S 

IX.  Sale. 

1.  In  general. 

.  when  and  how  conducted 1384 

r  order  of  sale  of  attached  proj^erty 708 

penalty  for  removing  or  defacing  notice  of  sale 1385 

title  of  purchaser  not  affected  by  omission  of  notice 138f 

sheriff,  etc.,  not  to  purchase  at  sale 1387 

2.  Of    personal    property. 

of  perishable  property  in  N.  Y.  city  court .1175 

conduct   of  sale    1428 

notice  of  sale 1429 

perishable    property,    how    sold 14^ 

sale    of    partner's    interest 1417 

3240 


MiEeeatloa  —  Coatlnned* 

IX.  Sale  —  Continued. 

3.  Of  real  property. 

equity  not  to  be  sold  on  execution  for  mortfftge  dtbt  1482,  1483 

notice  of  sale  1^4 

description  of  property  in  notice  of  sale 14S4,  1496 

not  affected  because  only  part  of  property  advertised  is 

sold -   14» 

penalty  and  damages  against  sheriff  for  irregularity 1486 

manner  of  conducting  sale 1487 

owner  or  redemptioner  may  require  sale  of  separate  parcel.  1487 

"  distinct  parcel "  defined  8848 

duplicate  certificates  of  sale 1438 

certificate  of  sale  to  be  recorded .^ 1488 

judgment  annulling  conditional  on  repayment  of  price...  1440 

rights  of  possessor  after  sale  and  before  deed 1441 

proof  of  lost  execution  or  writ  under  which  sheriff's  sale 

of  real  property  was  made 061e 

4.  IVastt. 

order  restraining  waste  during  period  of  redemption....  1442 

motion  to  punisn   for  contempt 1443 

commitment    for    contempt 1444 

discharge   on  undertaking 1448 

X.   RXDEMrTXON    OF   RIAL   nOPISTT. 

time  for 1448 

terms  of 1448 

who  may  redeem 1447 

avoids  sale. 1448 

by  creditor 1449 

time  for 1449 

terms  of 1460 

by  another  creditor  from  redeeming  creditor 1461 

terms  of 1461 

when  second  redeeming  creditor  has  prior  lien 1462 

aulMequent  redemptions  by  other  creditors 1468 

by  creditor  after  fifteen  months 1464 

by  original  purchaser  who  is  also  creditor 1466 

by  creditor  directing  sale  under  another  judgment 1457 

by  person  entitled  to  redeem  part 1468 

by  owners  of  undivided  shares 1469 

by  lienors  on  undivided  shares 1460 

right  of,  not  affected  by  agreement  with  purchaser,  etc 1461 

when  to  be  made  at  sheriff's  office 1466 

to  whom  made  when  sheriff  dead  or  out  of  office 1466 

to  whom  payment  to  be  made 1462 

payment  may  be  made  to  sheriff,  etc.,  who  made  sale 1476 

when  sale  made  by  person  designated  by  order  of  court 1477 

certificate  of  satisfaction  by  redeeming  creditor 1468 

evidence  of  right  of  redeeming  creditor. 1464 

of  redeeming  mortgagee 1466 

of  executor  or  administrator  to  redeem 1466 

certificate  of  satisfaction,  etc.,  open  to  inspection 1467 

sheriff  to  file  certificate  of  satisfaction,  etc 1467 

when  redemption  takes  effect   1468 

title  of  purchaser  vested  in  redeeming  creditor 1468 

certificate  of,  to  be  delivered 1460 

effect  of  recording  certificate  of  redemption 1470 

XI.  Shskift's  deed;  title  of  puschasss. 

under-sheriff  or  successor  to  act  when  sheriff  dies,  etc 1475 

title  divested  only  by  deed 1440 

sheriff's  deed  to  state  name  of  person  whose  interest  is  sold..  1244 
relates  back  to  time  of  sale. • • . .  1440 

1247 
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Axeeutlon  -^  Contln«ed« 

XI.  SHKKiPF'a  dbed;  title  of  puxcnAszi  —  Coqttim|[{t 

sherifiTs  deed  on  expiration  of  redemnUoo .•#•••••••  l-ITl 

y^  P.re^uji^tis  f  fpy\4?P9«  9^  x%ct MH 

fljantee.  •      1472 

tp  exec\;itoj  qr  atowi8tr9,tDr  of  person  entitle^ 14T3 

jlfi^ment  Qt  r(st;it  to  09  aoj^QQ^K'^^^ea  a^^  $K^ l"**^ 

l^stitvition  when  property  sold 1323 

^lot  to  ajSfect  titj^  tp  prigiperly  wVl 445.  132? 

^cpovery  of  price  on  evictio^^  of  p\tr,co;>Scr 1479 

fidf^^o^n^  coQtiou.es  {t^  for^e  attcf  evlctioxj  of  purchaser 1480 

f^)ioi>  tor  waste  by  granted  of  sj^^^tt 1®* 

S^mirwy  prpceedin^t  fa  re£pvfr  tPiA^Sfiifff^ 

againaft  pcxson  l»oI<Ung  oy/^r.... ^K 

noiice  to  <|tik  roftvir^ S^ 

stay  of  vmrraat  to  4>ap<V4tM *^^ 

XII.  Contribution  between  defendants. 

whej^  ju^gftiejit  collected  by  sale  of  realty  of  otM. ..•• 1481 

wihen  part  owner  redeems y. ••>•  14^ 

order  of  contribution   .' .". 14S3 

^  enforcing  contribution  by  oris^nal  judgment 1484 

pfescrvihg  lien  of  origirial  judgment  for  putpose  ot  contriba- 

tion 14f9 

entry  on  docket  to  preserve  Uk89 • ^^ 

mn*  Against  the  peksok. 

from  justice/j'  courts,  see  infra,  XIV.  Franf  /♦-C/fe/  omrts, 

X.  Whfin  to  ifs^f, 

arrest  uatkr  warrant  to  rnllrft  finf 22M 

on  iudffment  for  workioff  womaa  m  Iif.  Y.  ciu  court. . . .  316T 

in  what  caseis  is6WB4 '^^^ 

against  wcuuaa «. 1488 

on  iudment  of  justice's  «Q«rt snis 

for  QiQi^ey 3iX2H 

execution  afcainst  property  a  (^OQdlfttjo^  precedent 14^ 

not  allowed  siipultanaous^r  against  proj^^ty  ai^  person..  1490 
not  allowed  wl^ite  debtor  uo  custody  V9<kr  m^w^r  ^ecn* 

tion  in  sanue  action 1401 

new  cx;ecution  after  es<^pe 14^ 

against  escaped  sick  prisoner ' 1^ 

death  wbile  iq  custody 1408 

creditor  may  discharge  debtor  %fter  tj^^y  4^v# ^^^ 

not  to  Issue  after  discharge  of  ^cbtpr  by  crecUtor 1*^^ 

new  execution  not  to  be  levied  agai^gst  reajUy  $<^ 1^ 

2.  Umance;  custody  <»»d  (ietfftfipif. 

requisites IHTk 

to  recite  issue  .and,  reti^rjp  of  ejcqQuUo^  a^q^  profierty.  1HT2 

to    what    counties    issued    1365 

return  qij*  to  cliargie  baij  ; ^. 59' 

duly  of  soeriff  on  e:?;^ccution  to  cjb^ge  hail r>9^ 

custody  of  debtor   11^ 

on  justice's  judpment  fo.r  pcnaltj'  Of  forf eitwjre . . .  5ffi2 

term  of  ijBiprisonmerit  limited Ill 

support  of  prisoners    112 

when  prisoner  entitled  to  jail  liberties 149 

deposit  of  money  in  lieu  of  bail .^ 5K2 

attachment  for  contempt  not  to  issue  against  prisoner. . .  2^ 

1348 
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XIII.  Against  the  ysbson  —  Continued. 

2.  Issuance;  custody  and  detention  —  Continued. 

habeas  corpus  to  produce  prisoner  to  answer  for  contempt.  2278 

prisoner  produced  to  be  remanded 2282 

may  be  committed  for  civil  contempt  on  discharge 

n-om  c^ustody 2282 

habeas   corpus  to  produce  debtor  on  proceeding  to  dis- 
cover death  of  life  tenant 2S07 

8L  Discharge  from  imprisonment. 

from  anrest  for  delay  in'  issuing STT 

release  of  insolvent  debtor  ui>on  his  discharge 2186 

how  validity  of  discharge  of  insolvent  debtor  tested 2185 

validity  of  discharge  of  insolvent  debtor  may  be  attacked 
cm  motion  to  vacate  2187 

Sower  of  N.  Y.  city  court  to  relieve  from  imprisonment.  3168 
ebtor  to  United  States  not  to  be  discharged 2218 

to  state  for  taxes  or  public  moneys  not  to  be  dis- 
charged  2218 

notice  by  creditor  to  debtor  to  apply  for  discharge. 2216 

failure  to  apply  after  notice  by  creditor  bars  future  ap- 
plication  2217 

what  debtors  may  apply  for  discharge 2200 

to  what  court  application  made 2201 

when  debtor  may  apply 2202 

application  to  be  by  petition 220ift. 

contents  of  petition   2203 

schedule  of  debtor's  property 2203 

a£Sdavit  of  petitioner  2204 

correction  of  schedule 2206 

notice  to  execution  creditors 2206 

mode  of  service  of  notice 2206 

publication  in  lieu  of  prescribed  service 2206 

notice  to  attorney-general  when  state  is  creditor 2207 

order  for  hearing 2206 

hearing  to  be  summary. 2208 

order  that  debtor  execute  assignment 2208 

adjournment  of  hearing 2209 

proceedings  on  adjourned  day   2210 

assignment  to  be  acknowledged  and  recorded 2211 

title  vested  in  trustee  by  assignment 2211 

when  discharge  from  imprisonment  granted 2212 

petitioner's  property  still  liable  2213 

not  subject  to  new  imprisonment  on  same  judgment 2213 

new  execution  against  person  on  conviction  of  perjury. . .  2214 

powers  and  duties  of  trustee 2215 

distribution  by  trustee 2216 

discharge  not  to  afifect  justice's  judgment 3037 

3V.  FUnc  jusTicBs'  coubts. 

1,  Issuance;  requisite f,  etc, 

may  be  issued  after  discharge  from  imprisonment 8037 

on  judffment 3017 

for  money 3026 

against  joint  debtors 3020 

on  summons  not  personally  served 2918 

for  delivery  of  chattel 303tj 

docketed    with    county    clerk 3(>43 

where   office   of   justice   becomes   vacant 3146 

for  fine  against  delinquent  witness ?077 

exempt  property Pf^H 

when  justice  may  issue   ^'^''4 

general  requisites .?o  >5 

renewal  of  execution 3027 

Indorsement  of  levy 8QS9 
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Bzeeutlon  —  Continved. 

XIV.  From   justices'   courts- — Coiltintifcd. 

1.  Issuance;  requisites,  etc.-'—  Contltiu^. 

mode  of  levy   , 

notice  of  sale 

mode    of    sale 9U 

return    by    constable SO 

constable  not  to  act  under,  after  return  day ."941 

constable  most  complete  after  term  expires S*fl 

action   against   constable   for   money  collected Tim 

for  failure  to  return .' 309 

2.  Against  persen, 

on  judgment  for  money 

arrest    and    imprisonment   under 

limit  of  imprisonment 

affidavit  of  head  of  family;  discharge S'SI 

penalty   for  wrongful   refusal  to  discharge 3** 

affidavit  a  defence  to  action  for  escape "tr* 

discharge  not  to  affect  judgment ^aC* 

XV.  From  local  courts. 

on  judgments   of   Albany  city  court -^ 

of   Troy  justice's  court • «^ 


fiaceeutoris  and  Admlnlatrators* 

See,    also,    "  Surrooatbs'    OotJRTs: "    "Wills." 

"next    of    kin"    defined 1«7I».  Ktf 

apix>intment   of   receiver  as  successor  to   sole  executor   pending 
action    for    partition    or    distribution    or    to    construe    or    e=- 

tablish  will    W« 

action  for  legacy  or  distributive  share -  -  1^ 

bond  of  guardian  ad  litem  of  infant  suing  for  legacy   or  dis- 
tributive   share 1S9 

security   on    leave   to   issue   execution   on  judgment    lor   legacy 

or   distributive   share VS 

premium    of   surety   company's   bond   allowed   as   part   of   coa»- 

jjensation S^ 

may    consent    to    discharge    of    insolvent    debtor    by    leave    of 

surrogate « 21^ 

title  under  sherifF's  deed  on  execution  is  in  trust   for  heirs  or 

devistLes _ ; \{\S 

may    maintain    action    against    infant    or    incompetent    for    con- 
veyance of  property  sold  by  decedent 2MGI 

judgment  against,  not  evidence  of  assets V^ 

when    inventory  may  be  contradicted Kt2.  ISM 

liability  fur  uncollected  demands  included  in  inventory..   ISwi.  1^ 

Actions. 

1.  By   and  against  decedent. 

extension   of    time  to   move  to   set   aside  judgment   against 

decedent   

to  ajjpeal    from  judgment   against   decedent 

no  execution  against  decedent,  except,  etc 12 

issuing  execution  on  judgment  in   favor  of  decedMit 

2.  Limitation  of  actions. 

on  rejected  claim  barred  Iti  six  months 1$ 

against  executor,  etc.,  of  person  who  dies  within   state.... 

where   df ceased  a  non-resident 

actions  against,  to  recover  chattel 

by  next  of  kin,  etc.,  to  recover  property  of  decedent 

period    occupie    dby    suit    to    reciver    property    of    decedent 

exceptcnl    JFrom    limitation 

may  begin   action   within  one  ^'ear  from  death   of  creditor! 
computation    of   fteriod    in   actions    by,    to    recover   personal 

projierty •...•..«• ,,,, 


INDEX. 

Ezeciitorii  and  Admiatiitrfitorii  —  Continued. 

Actions  —  Continued. 

3.  Jurisdiction. 

jurisdiction  of  Justices*  courts  over  actions  by 2865 

rejected   claims    under    $50   excluded    from   jurisdiction    of 

justice's  court   2863 

Yonkers  city  court  has  no  jurisdiction  over  action  against.  3204 

4.  IVhen  maintainabh  by  vr  against, 

foreign   executors  or  administrators 1836a 

judgi)ietat  against  heir  or  dtevisee  bars  action  against  exec- 
utor, etc 1821 

action   for  legacy  or   distributive  share 1819 

bond   of   guardian   ad  litem   of   infant  suing   for   legacy   or 

distributive  share   1820 

prosecuting^    action     against     removed    executor,     etc.,     to 

charge  hitn  personally 1830 

action  by,   for  negligently  causing  death   of  decedent.  1902-1906 
not  to  be  arrested  when  sued  in  representative  capacity..     555 

6i.  Partition, 

when  necessary  parties  in  partition 1^30 

direction  fur  sale  ftnee  from  lien  of  debts  of  decedent 15;^ 

payment  into  court  on  sale  free  from  debts 153S 

withdrawal  of  shares  of  proceeds 1538 

6b  Pleading;  parties. 

to  be  broufl^ht  in  representative  capacity 1814 

may   Sue   without  joining  beneficiary 449 

two    or    more    representing    same    decedent    considered   |is 

one  person   1817 

executors  who  have  not  qualified  not  necessary  parties. . . .  1818 

first  served  or  appearing  to  answer  complaint 1817 

separate  answers  not  allowed  except  by  direction  of  court.  1817 

counterclaim  in  action  against 505 

counterclaim  on  decedent  s  debt  in  action  by 506 

in  city  court  of  New  York *....* 3174 

lack  of  assets  not  to  be  pleaded 1 824 

in  action  by  or  against,  in  justice's  court 2946 

joinder  of  personal   and   representative   causes 1815 

not   personally   liable    for   debt   by   reason    oT   false   allega- 
tion  in   pleading «..•».....  1831 

7.   Abatement   and   rerni'al. 

actions  not  to  abate 1828 

on  death,  action  may  be  continued  against  successor 1828 

successor  on   revocation  may  continue  actions  and  special 
proceedtngs • 25G3 

8b  Trial;  judgment. 

preference  of  actions  by  or  against "^01 

party  cannot  testify  to  personal   transaction  with  decedent.     820 

judgment   may    be    entered    against   all    as   if    all    bad    ap- 
peared   r 1 817 

not  evidence  of   assets 1S24 

after  removal  does  not  bind  estate  or  successor. . . .   18.*i0 

realty   not   bound   by   judgment  against  executor,   etc.,   un- 
less  expressly   charged 1823 

judgment  against,  to  state   whether  awarded   personally  or 
in   representative   capacity    1815 

Beparate    dockets    and    executions    on    personal    and    repre- 
sentative   j  udgment 1816 

when    judgment    not    stating    representative    capacity    en- 
forceable against  decedent  s  property 1814 

dispensing  with  or  limitine  security  on  appeal 1312 

1851 


( 


r 


INDEX. 

Bxecatora  and  Admtnlntratorii  —  Contlnned. 

Actions  —  Continued. 

9.  Executions, 

successor  may  issue  execution  on  judgment  recovered  by 

predecessor 1839 

on  judgment   on  counterclaim  against 5U6 

against  property  in  hands  of 1371 

against  executor,  etc.,  to  issue  only  on  leave Ifl2r» 

application  for  and  order  granting  leave 1836 

security^  on  leave  to   issue  on  judgment  for  legacy  or  dis- 
tributive  share 1827 

10.  Costs. 

liability  for  costs 1836 

judgment   for  costs  against •  1835 

costs  against,   payable   from   estate 3346 

when    personally   liable   for   costs 3246 

security   for  costs  discretionary 3271 

action  against  beneficiaries  for  costs  and  expenses  incurred.    1916 

Bzempllilcatloii. 

Sec   "EviDEKCK."  VIII,   X;   "  Rbcords." 

Bxemptlona. 

from  jury  service,  see  "  Ju«Y  and  Jukois." 

from  arrest,   sec  **  Arrest.*' 

property   exempt    from   execution,    sec   *'  ExECUTtON,   VI." 

of    earnings    of    debtor 1870,  2463 

of  trust   fund    2463 

exempt  property  not  reached  by  suj)plementary  proceedings. . . .  12463 

not  reached  by  creditor's  action 1879 

for  widow  and  children  of  decedent .^ 2670 

proceedings  to  compel  set  off  of  exempt  property 2671 

Bxpresn   CompanleM. 

residence  for  purpose  of  jurisdiction  of  justice's  court..  2869.  2881 
service  of  summons   from  justice's  court  on 2881,  2882 

Bxtenslon  of  Time. 

See  "tiME." 

Extortion. 

taking   fees   not   prescribed   by   law   prohibited 3280 

for  services  not   rendered   pronibited 3281 

treble,  damages   fur  illegally   taking  fees 3282 

Bztra  Allotvanee. 

See  "  Costs." 

y 

P. 
Factors. 

order  of  arrest  in  action  for  funds  or  property  misapplied. . . .     549 
in  justice's  court    859 

Fal«e   ImprlMonment. 

included  in  term   **  personal   injury  " 3343 

limitation     of     actions 3^ 

jurisdiction  of  N.  Y.  city  court  over  action  for,  on  vesteU.....    *81T 


INDEX. 

False  ImpriBonment  —  Contlnaed. 

on  high  seas,  action  in  N.  Y.  city  court  for 8177-8187 

excepted  from  jurisdiction  of  justice's  court 2863 

of  Albany   city  court    '. 3223 

of  Troy  justice's  court : 3223 

costs  when  recovery  is  less  than  $50 S228 

False  Representations. 

as  ground  for  attachment 636,    637 

Federal    Courts. 

detention  and  custody  of  prisoners  under  federal  process..  133,     134 

certified  copies  of  records  admissible  in  evidence   943 

prisoners  detained  by  mandate  of,  not  entitled  to  habeas  corpus, 

etc 2016 

I 
Federal  Ollloes  and  Olllcers. 

certified  copies  of  documents  on  file  in,  admissible  in  evideuce. .  944 

certificate  of  director  of  census  to  po.>ulation  admissible 944 

certified  record  of  weather  bureau  observations  admissible 944 

records  or  certified  copies  of  transfers  of  vessels  admissible....  945 


provisions  apply  to  civil  cases  only 3832 

special    provisions   not   affected 8380 

change  not  to  apply  to  uncompleted  services. 3881 

iri  proceedings  to  enforce  liens  on  vessels 3439 

for  oaths  and  acknowledgments 3298 

for  administering  official  oaths 8289 

officer  may  charge  fee  paid  for  oath,  postage,  'etc. 8291 

certifying  prepared  copies , 37)05a 

of  prmters    3317 

of  recording  officers  in  Greater  New  York 3332a-3332d 

L  Pbohibitions  against  taking. 

fudges  not  to  take  fees  for  advice • 81 

officers  of  N.  Y.  city  court  not  to  receive  for  their  own  use.  •     836 

taking  fees  hot  prescribed  bv  law  prohibited 8280 

taking  for  services  not  rendered,  prohibited 8281 

treble  damages  for  illegally  taking 8282 

n.  Liability  for;  payment. 

to  be  taxed  on  demand • ^SL 

to  be  paid  before  papers  transmitted / 8292 

comptroller  to  audit  when  pavable  by  state 3295 

searches  for  state  officers  to  be  gratuitous 3290 

prisoner  ordered  discharged  not  to  be  detained  for. 2212 

poor  person  not  liable  ^r '. 461,    466 

III.  Of  clbkks;  registrrs  and  stenographers. - 

of  clerk  of  court  of  appeals ^00 

of   county  clerks   generally 8304 

in  New  York  and  Kinjrs  counties .3305. 33.S2a-3332d 

for     entries     of     moneys     deposited     with     county 

treasurer 3306a 

of  clerks    of    court 3.306 

in  civil  actions vC^^ 

on   natural  ization    3."03 

of  clerk  of  N.  Y.  city  court 3164a 

of  register 3:^0fl 

of  county  treasurer,  etc.,  on  money  paid  into  court 3:?21 

of  stenographers 331 1 

for  copies  of  notes '^'>\ 

how  paid    • • **■  85-88 

1263 


i 


INDEX. 

Fee*  —  Continued* 

IV.  Of  iHERirFi;   coronbrs;   constables,   etc. 

of  sheriff  and   officers   for  attending  appellate  diyision 243 

of  constables  and  deputy  ahcriffs  law  attcndisig  court 3312 

of   sheriffs    3:«*7 

in  New  York  and  Kings  county 3308 

in   replevin    ITVlt 

sheriff  to  collect  by  virtue  of  execution ^ SHt^) 

of   coroners    . , SHU 

of  marshal  executing  mandate  of  N.  Y.  city  court « 3^ 

payment  of  fees  of  officers  on  sale  in  partition 1578 

V.    OV    kEFKtfBM;    COUMISSIONKBS    AND    ASBITftATOaS. 

judge  acting  as ,  referee  not  to  receive 1024 

of  referee   ^6 

.failing  to   report  not  cnHtled   to   fees lOift 

appointed  to  superintendent  discovery, . , 8U7 

in  surrogate  s  court , «...  27.'»2 

on  sale  of  real  property 32S)7 

commissions  on  distribution   of  proceeds  of  real  proi>- 

ertjr ' ! 3297 

of  commissioners  in   partition   or   dower '^^^S? 

in  partition,  to  be  taxed ISfB 

to  admeasure  dower,  to  be  taxed...' ,.  1612 

In  condemnation    , 3370 

of  surveyors  in   partition  or   dower 32i)>9 

of    arbitrators    , , .  2371 

VI.  Op  receivkrs;  exscutoks;  guardians;  TausTEEs,  etc. 

of  executor  or  administrator 2753 

executor,   etc.,  only  allowed  once  on  different   letters 27r»3 

not  allowed  when  will  provides  compensation 27.~i3 

of    testamentary    trustees 27rk{ 

of    general    guardian , , 27r»3 

receiver's   commissions    , STOl 

of  committee   of   incompetent —  2338 

cost  of  bond  of  receiver,  guardian,  trustee,  etc , . . .  83^ 

VII.  Of  jueoes. 

of  trial  jurors   3313 

in    special    proceedings ^^^ 

mileage    of    jurors 9314 

per  diem  allowance  to  grand  and  trial  jurors.. 3314 

extra  pay  on  protracted  trials 331.' 

in   justice's   court 4 « , 3326 

presentation  of  claims  by  jurors  and  dtiposition  of  vinolaiipcd 
fees.    .    .    .,.,«,, 3331a 

VIII.  Of  witnesses. 

generally   3M18 

on  deposition  to  be  used  in  another  state 3319 

party  testifying  not   entitled   to , 3!2KS 

attorney  tcsitifying  for  client  not  entitled  to 328S 

IX.  In  surrogate's  courts.     See  "  Surrogate's  Covrt," 

X.  In  justices'   courts. 

to   be   paid    before    services    rendered 3328 

adverse   party    may    pay   and   tax ».•••« 3329 
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••^ea  —  Continued. 

X.  In  justices'  courts — Continued. 

of   justice   of  the   peace 3322 

on  transfer  of  cause  to  another  justice 3152 

on   sale  of   straying  animal 3UU2 

of  justice  and  constable  on  attachment  against  witness 2972 

of    constable 3323 

constable's   affidavit  upon   claim   for   travel   fees 8324 

person   deputized   to   execute   mandate   not  entitled   to 3150 

«f    jurors 3326 

witnesses'    fees 3327 

on  commission  to  take  deposition 3325 

XI.  When  to  be  accounted  foe  and  paid  over. 

all  sums  received  for  official  services  to  be  includej  in  ac- 
count   3286 

by  clerk  of  court  of  ajipeals 3283 

clerk  of  court  to  account  for  and  pay  over 3283 

salaried  registers  to  account   for  and  pay  over 3285 

salaried  county  clerks  to  account  for  and  pay  over 3285 

clerk  "of  N.  Y.  city  court  to  account  for  and  pay  over....  331 

Pelfirned  Issues. 

abolished 9:^3 

Kelony. 

attorney  disqualified  on  conviction 67 

deposition   oi    person   confined   for 877 

corrupt   omission    of  juror's   name   in   Kings   county 1158 

habeas  corpus   to   testify  in   case  of 2011-2Ul-r 

Pentales. 

See   "Women." 

Fictitious. 

bail,  see  "  Bail." 

name,  see  "Name;"  "Unknown  Persons." 

Fidelity  Companies. 

execution  of  bond  or  undertaking  by 811 

equivalent  to  two  sureties  on  bond  or  undertaking 715,     811 

justification   by : 811 

Ffdaelnrles. 

order  of  arrest  in  action  for  funds  or  property  misapplied....     649 
in    justice's    court 2895 

Fines. 

application  to  fines  against  grand  jurors 3351 

I.  When  to  be  imposed. 

for  unlawfully  practicing  in  New  York  city «...       64 

for  permitting  person  to  practice  unlawfully  in  New  York 
city 64 

against  sheriff  for  neglect  to  execute  mandate  in  special  pro- 
ceedings      103 

for  disobeying  peremptory  mandamus  to  public  officer  or 
board ;..   2000 

for  misconduct  of  officer  attending  jury  in  special  proceeding  1190 
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Vines  —  Continued. 

I.  Whbm  to  be  imposed  —  Continued. 

for  non-attendance  of  juror 10T2,  1100,  \M5t 

in  special  proceeding 119B 

in  justice's  court 9000 

of  talesmen 1174 

In  justices'  courts. 

against  recalcitrant  witness  2974 

imposition  on  witness 28^ 

minute  of  conviction  of  witness SgHS 

execution  for,  against  witness ^EL 

application  of  fines  against  witnesses 2878 

II.  For  contempts. 

for  criminal  contempt  9 

in  justice's  court 2871 

punishment  of  contempt  by 22B6 

when  actual  loss  not  sustained 2SM 

^  as  indemnity  for  damages  to  aggrieved  party 22KI 

corporation  may  be  fined  for  contempt 22M 

final  order  in4>osing  f on  contempt  punishable  civilly 2291 

III.  Remission. 

power  of  county  court  to  remit 350.  Xl^l 

costs  on  remission    353 

notice  of  application   35i 

county  court  may  remit  fine  imposed  by  justice 3S»3 

IV.  Collection  and  enporcement. 

provisions  not  applicable  where  other  provision  made ^01 

clerk  of  court  to  make  schedule  of  fines  imposed 2293.  2298 

to  issue  warrant  to  sheriff  22M 

to  whom  warrant  issues  when   delinquent   resides  in  another 

county   22S5 

levy  of  execution  on  personal  property^  under  warrant 2286 

arrest  of  delinquent  on  execution  against  person  under  war- 
rant    9 

return  of  warrant    son 

proceedings  to  compel  sheriff  to  return  warrant 2287 

action  against  sheriff  for  failure  to  collect  fine ^^ 

issuance  of '  new  warrant  on  return  of  first ^ffi 

what  persons  included  in  schedule 2296 

action  by  people  against  sheriff  for  omission  of  duty 2800 

V.  Actions  por. 

action  for,  to  be  brought  in  name  of  people 19M 

costs  when  recovery  by  state  is  less  than  $50 3229 

jurisdiction    of  justice ^ 2802 

order  of  arrest  in  action  to  recover 619 

in  justice*!!  court 2886 

against  usurper  of  office  uoon  judgment  of  ouster Iff'^ 

fine  against  usurper  of  office  to  be  docketed 19fi6 

execution  to  collect,  against  usurper  of  office 1956 

u  Fire  Companies  and  Departments. 

members  exempt  from  jury  duty 1090,  1081.  1127 

^roof  of  exemption    1082,  1128 

Fisheries. 

joinder  of  causes  of  action  for  penalties  under  fisheries,  game 

and  forest  law 4M 
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when  deemed  assets  in  hands  of  executors,  etc 2712 

V^oreiblc  Kuiry  and  Detainer. 

entrv   br   force   prohibited    2288 

treble    damages 1609 

summary  proceedings  to  dispossess  wrongdoer 2233 

application   to    remove    wrongdoer 2234,  2235 

issues   in    summary   proceedings   to   remove   wrongdoer 2245 

costs    2200 

Poreeloanre. 

I.   Of     IIORTGAGS    OF    R£AJ.    PROPERTY. 

!•  B^   action. 

jurisdiction    of   county    court 840 

infant  may  maintain,  in  his  own  name 1686 

M'rvice   of   summons   by   publication 438,    439 

obligor  in   bond   may   be   made  defendant.. 1627 

when    state   may   be    made   defendant 1627 

payment  of  encumbrances  to  protect  state's  interest. . . .   1627 
summons  to  be  served  on  attorney-general  for  state....  1627 
other  actions  for  mortgage  debt  prohibited  pending  fore- 
closure    1628 

complaint  to  state  whether  another  action  brought  on  debt  1629 
action   not  to  be  brought  until  return  of  execution   for 

debt 1630 

notice  of  pendency  to  be  filed 1631 

appointment   of   receiver   without  notice 714 

appointment  of  receiver  in  action  on  mortgage  of  corpora- 
tion    1810 

action  triable  where  property  situated 982 

final  judgment  to  direct  sale 1626 

to   award    recovery    of   deficiency 1627 

judgment  to  be  entered  in  county  where  property  situ- 
ated    1677 

security   to   stay  judgment   pending  appeal   to   court  of 

appeals 1331 

dismissal  on   payment  of  interest  and  part  of  principal 

due    1634 

stay  after  judgment  on  payment  of  interest  and  instal- 
ments due _ 1635 

estate  transferred  by  conveyance  upon   sale 1631 

rights  barred   by  conveyance   upon   sale 1631 

surplus    to    be    paid    into    court 1633 

duties  of  officer  making  sale 1633 

sale  of  whole  when  only  part  of  debt  due.... 1637 

sale  of  part  only,  when  only  part  of  debt  due 1636 

additional    persons   bound   by   judgment 1671a 

officer   making  sale  to  pay  taxes,   etc 1676 

summary  proceedings  to  recover  possession  of  property . .  2232 
notice   to   quit   required   before  summary   proceedings  to 

recover    possession    2236 

additional   allowance   to   plaintiff 3252-82C4 

when  action  settled  before  judgment 3252-3264 

computation  of  additional  allowance 3262 

2.  By  adveriisement. 

provisions  as  to  mortgages  to  U.  S.  loan  commissioners 

not  affected 2400 

provisions  as  to  mortgages  to  state  not  affected 2409 

when    mortgage    may   be   foreclosed 2«^7 

filinif  of  notice  of  sale 2388 

publication  and  posting  of  notice  of  sale 2^88 

notice  of  sale  to  be  served  on  mortgagor  and  grantees. .  2388 
on  wives  or  widows  of  mortgagor  and  grantee ....  2388 

on   lienors 2;J88 

on    heirs   of  deceased   owner,    etc 2388 

mode  of   service  of  notice   of  sale 23^ 

county  clerk  to  indorse  and  index  notice  of  sale 2390 

contents  of  notice  of  sale 2.^1 
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ttx*e«tlon  ~«  ContlMiied* 
XI.  Skskiff's  deed;  tztlb  op  pubchasek  —  Copthm^ 

sheriff's  deed  on  expiration  of  redempii^ •••»••••••  llTl 

F*«»  pr^i^mpptiif  ^i4sP«S  9i  i^t JfTl 

n-atitee. 1472 

to  execvUo;  or  9d(9WiStri|t&/'  of  person  entitle^ 1473 

fl^i^ment  ol  rigf^t  to  Q^  ac>na\v\^^e4  a^ j  filc^ 1^174 

restitution  when  property  sola 1323 

n(4  to  ajSfect  UU^  tp  pr/^erly  xAi 445.  132? 

Mcpvcry  01  price  on  eviction  of  p\ir,CD5^cr 1479 

>v4^meat  coptmues  io  for^c  aftCf  eylctio;?  of  purchaser 14W 

9^j40i}  for  waste  by  grantee  gf  ^criff 1654 

S¥mvy*fy  proceedings  U>  rje^pvfr  tpSA^,*^vn' 

acpaiiut  person  lK>Idii»g  OT§r 2232 

notice  to  xiuk  rea.wir.f4 • 2236 

•tajr  of  wuttmmA  to  <iispa»%Kft.  • . .  •  •  • 2254 

Xn.  Contribution  between  defendants. 

whc;^  )u^gjjiej}t  collected  by  sale  of  rejilty  of  on* 1481 

wfcn  part  owner  redeems. ^ 1482 

order  of  contribution   .'.".. 1483 

enforcing  contribution  by  orijBnal  judgment 1484 

preserving  lien  of  origixfal  judgment  for  putpose  of  contribu- 
tion   1485 

entry  on  docket  to  preserve  li^..«. • 1486 

Kin*  Against  tbb  p^sok. 

from  justices'  courts,  se^  infra,  XIV.  From  /iM^fcAT'  tiOprts, 

1.  lVh/>n  to  ifsife, 

arrest  uackr  warraat  to  ooIXect  fin^ 2296 

on  >udg]nent  for  woj-|dn|r  wjoman  in  H.  V.  ejiy  court. . . .  3167 

in  what  cases  iasi^ 1487 

•g^nst  womap * 1488 

oa  iudsment  of  justice's  (so^rt 3018 

for  mo^y 3026 

execution  against  property  9  ^994^109  preci94ftAt 1489 

not  allowed  si9tuUai»eousJ^  again^  proMirty  ^m  person . .  1490 
»ot  allowed  wbiU  debtor  10  custody  v#4<)r  4^oO^  execu- 
tion in  same  actioo 1491 

new  execution  after  es^pe  1492 

against  escaped  ^^k  prisoner 127 

dentil  Wbile  in  cu^o4y 149^ 

cr«>ditor  may  di.scharg<(  debto**  %lter  tjlurty  4*^4 1494 

not  to  issue  after  dliscftairge  pf  ^^^^tor  by  creditor 1494 

new  execution  not  to  be  Levied  ag^i^^t  r^^y  st^ 1496 

2.  Uf^ancff;  custo4y  (md  detfifftip^. 

requisites I372e 

to  recite  issue  and  reti^rjp  of  ex^uticv9  agj^a,;at  property.  1372 

to    what    counties    issuc^d    ISfi.** 

return  on.  to  charge  bail 597 

duty  of  sheriff  on  e^^ecution  to  chiarge  bai^ 59S 

custody  of  debtor 110 

on  justice's  judgment  for  penalty  o;-  forfeiture...  IftVI 

term  of  imprisonmeot  li.ijiitcd ! Ill 

support  or  prisoners    . .' 112 

when  prisoner  entitled  to  jail  liberties 149 

deposit  of  money  in  lieu  of  bail 582 

attachment  for  contempt  not  to  issue  against  prisoner...  ZaTU 
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bee«tla«i  —  Oontiniied* 

XIII.  Agaxnst  thb  pssson  —  Continued. 

S.  Issuance;  custody  and  detention  -^  Contlaucd. 

habeas  corpus  to  produce  prisoner  to  answer  for  contempt.  2278 

prisoner  produced  to  be  remanded 2282 

may  be  committed  for  civil  contempt  on  discharge 

nrom  Qustody 2282 

habeas   corpus  to  produce  debtor   on  proceeding  to  dis- 
cover death  of  life  tenant 2S07 

SL  Discharge  from  imprisonment, 

from  ahrest  for  delay  in  issuing 57f! 

release  of  insolvent  debtor  upon  his  discharge 2180 

how  validity  of  discharge  of  insolvent  debtor  tested 2185 

validity  of  discharge  of  insolvent  debtor  may  be  attacked 

cm  motion  to  vacate  2187 

power  of  N.  Y.  city  court  to  relieve  from  imprisonment.  8168 

debtor  to  United  States  not  to  be  discharged 2218 

to  state  for  taxes  or  public  moneys  not  to  be  dis- 
charged   2218 

notice  by  creditor  to  debtor  to  apply  for  discharge 2216 

failure  to  apply  after  notice  by  creditor  bars  future  ap- 
plication   2217 

what  debtors  may  apply  for  discharge 2200 

to  what  court  application  made 2201 

when  debtor  may  apply 2202 

application  to  be  by  i>etition 220iL 

contents  of  petition   2203 

schedule  of  debtor's  property 2208 

affidavit  of  petitioner  2204 

correction  of  schedule 2206 

notice  to  execution  creditors 220R 

mode  of  service  of  notice 2206 

publication  in  lieu  of  prescribed  service 2206 

notice  to  attorney-general  when  state  is  creditor 2207 

order  for  hearing 2206 

hearing  to  be  summary 2208 

order  that  debtor  execute  assignment 2208 

adjournment  of  hearing  2209 

proceedings  on  adjourned  day   2210 

assignment  to  be  acknowledged  and  recorded 2211 

title  vested  in  trustee  by  assignment 2211 

when  discharge  from  imprisonment  granted 2212 

petitioner's  property  still  liable  2213 

not  subject  to  new  imprisonment  on  same  judgment 2213 

new  execution  against  person  on  conviction  of  perjury. . .  2214 

powers  and  duties  of  trustee 2215 

distribution  by  trustee  2216 

discharge  not  to  affect  justice's  judgment 3037 

XIV.  FkOM   JUtTICSS'  COUSTS. 

1,  Issuance;  requisite f,  etc, 

may  be  issued  after  discharge  from  imprisonment 3037 

on  judgment 3017 

for  mone]r *  •  3026 

against  joint  debtors   3020 

on  summons  not  personally  served 2918 

for  delivery  of  chattel 30.^8 

docketed    with    county    clerk lUki'S 

where   office   of   justice   btrcomcs   vacant 3146 

for  fine  against  delinquent  witness ?077 

exempt  property P<Yif^ 

when  justice  mav  issue ?'^4 

general  requisites .'^0  >5 

renewal  of  execution   *r 3027 

Indorsement  of  levy • 8009 
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Bxe«ii«lon  —  Contlnned. 

XIV.  From   justices'   courts  —  Continued. 

1.  Issuance;  requisites,  etc.^—  Continued. 

mode  of  levy XQI 

notice   of  fiale S'S' 

mode    of    sale ,: Sidil 

return    by    constable SCI 

constable  not  to  act  under,  after  return  day ^♦♦' 

constable  must  complete  after  term  expires **fl 

action  against  constable   for  money  collected S**! 

for  failure  to  return ; ^0 

2.  Against  person^ 

on  judgment  for  money •'UN 

arrest   and    imprisonment   under *f^ 

limit  of  imprisonment ^® 

affidavit  of  head  of  family;  discharge ^<^ 

penalty  for  wrongful   refusal  to  discharge S*^ 

affidavit  a  defence  to  action  for  escape ^^^ 

discharge  not  to  afiFect  judgment XS? 

XV.  From  ix}cal  courts. 

on   judgments   of   Albany  city  court ^^ 

of   Troy  ju8tice*s  court '^^ 

fixeentom  and  Admtniiitrators* 

See,    also,    *' Surrogates'    Courts;"    "Wills." 

"next   of   kin"    defined 1870.19a 

appointment  of  receiver  as  successor  to  sole  executor   pending 
action    for    partition    or    distribution    or    to    construe    or    c=- 

tablish  will   JW 

action  for  legacy  or  distributive  share :  •  15>*» 

bond   of  guardian   ad  litem  of  infant  suing  for  legacv  or  dis- 
tributive   share 1S9 

security   on    leave   to   issue   execution  on  judgment   for  legacy 

or  distributive   share , t&i 

premium   of   surety   company's   bond   allowed   as   part   of   com- 
pensation   3^ 

may    consent    to    discbarge    of    insolvent    debtor    by    l^ve    of 

surrogate « 2i5G 

title  under  sheriff's  deed  on  execution  is  in  tnist   for  heirs  or 

devisi.es 147.^ 

may    maintain    action    against    infant    or    incompetent    for    con- 
veyance of  property  sold  by  decedent 234(j 

judgment  against,  not  evidence  of  assets 1S24 

when    inventory  may  be  contradicted 1K^  1834 

liability   fur  uncollected  demands  included  in  iuvcatory..   liSXX,  1^31 

Actions. 

1.  By  and  against  decedent. 

extension   of   time  to   move  to   set   aside  judgment  against 

decedent ^ TfiT 

to  ap]>eal    from  judcnicrit   against   decedent.........     7s" 

no  execution  against  decedent,  except,  etc 137f 

issuing  execution  on  judgment  in   favor  of  decedent lv(7 

2.  Limitation  of  actions. 

on  rejected  claim  barred  Ih   six  months 1S22 

against  executor,  etc.,  of  person  who  dies  within  state. . . .  44C 

where  deceased  a  non-resident 3l>l 

actions  against,  to  recover  chattel 3fZ] 

by  next  of  kin,  etc.,  to  recover  projjcrty  of  decedent filll 

period    occupie    dby    suit    to    reciver    property    of    decedent 

excepted    from    limitation 4flS 

may  begin  action  within  one  year  from  death  of  creditor.  40£ 
computation    of   {leriod   in   actions    by,    to   recover   persona] 

property 3SE 


INDEX. 

Execvtorn  and   Admlnlatrators  —  Continued. 

Actions  —  Continued. 

3.  Jurisdiction. 

jurisdiction  of  justioes'  courts  over  actions  hy»,. 2865 

rejected   claims    under    $50   excluded    from   jurisdiction    of 

justice's  court ; 2883 

Yonkers  city  court  has  no  jurisdiction  over  action  against.  3204 

4.  When   maintainobh   by   9f  against, 

fore{^  esrecutors  or  administrators 1836a 

judgment  against  heir  or  devisee  bars  action  against  exec- 
utor, etc 1821 

action  for  legacy  or   distributive  share 1819 

bond   of   guardian   ad  litem   of   infant  suing   for  legacy    or 

distributive  share   1820 

prosecuting^     action     against     removed     executor,     etc.,     to 

charge  him  personally 1830 

action  by,   for   negligently  causing  death   of  decedent.  1902-1905 
not  to  be  arrested  when  sued  in  representative  capacity..     556 

&  Partition. 

when   necessary  parties  in  partition 1^38 

direction  for  sale  free  from  lien  of  debts  of  decedent 1538 

payment  into  court  on  sale  free  from  debts 1538 

withdrawal  of  shares  of  proceeds 1538 

6u  Pleading;  parties. 

to  be  brous^ht  in  rei)resentative  capacity 1814 

may   Sue   without  joining  beneficiary 449 

two    or    more    representing    same    decedent    considered    |is 

one  person   1817 

executors  who  have  not  qualified  not  necessary  parties....   1H18 

first  served  or  appearing  to  answer  complaint 1817 

separate  answers  not  allowed  except  by  direction  of  court.   1817 

counterclaim  in  action  against 505 

counterclaim  on  decedent  s  debt  in  action  by 506 

in  city  court  of  New  York * 3174 

lack  of  assets  not  to  be  pleaded 1 824 

in  action  by  or  against,  in  justice's  court 2946 

joinder  of  |)ersonal   and   representative  causes IMl.l 

not   personally   liable    for   debt   by   reason   oT    false   allega- 
tion  in   pleading 1881 

7.   Abatement   and   rei'ival. 

actions  not  to  abate 1828 

on  death,  action  may  be  continued  against  successor 1828 

successor  on   revocation  may  continue  actions  and  special 

proceedings » 2563 

8b  Trial;  judgment. 

preference  of  actions  by  or  against .*****! ^^^ 

party  cannot  testify  to  personal   transaction  with  decedent.  829 

judgment   may    be    entered    against    all    as    if    all    had    a])- 

peared r 1817 

not  evidence  of   assets lSli4 

after  removal   does  not  bind  estate  or  successor. . . .  IS^U) 

realty  not   bound   by   judgment   against  executor,   etc.,   un- 
less  expressly   charged 1823 

judgment  against,  to   state   whether  awarded   personally  or 

in   representative   capacity    1815 

separate    dockets    and    executions    on    personal    and    repre- 
sentative   judgment 1816 

when    judgment    not    stating    representative    capacity    en- 
forceable against  decedent  s  pro])erty 1814 

dispensing  with  or  limiting  security  on  appeal 1312 

1851 


INDEX, 

Grantor. 

ejectment  by  grantee  in  name  of , , ISOl 

Oranta. 

action   to   vacate  grants  by   state,   aec   "  Ij^ttsiis   Patent.** 
Suardlana. 

See    "  SuxrocatfV    Cou»Ti." 

I.    GUARDIA!CS    AD    LITEM. 

how  appointed 472 

appointment  by  supreme  court  without  spplication 477i 

clerk  of  court  must  act  when  appointed 472 

must  consent  to  act  in  writing 472 

must  give  .  bond  before  receiving  property 474 

security,   penalty  and   sureties 47^ 

security  may   be   increased   by   order 475 

general  guardian  acting  (id  litem  need  not  give  seettrity....  473 

1.  Of  infant  plaintiffs, 

to  be  appointed  before  summont  issucf  •  < 4W 

applicatiun    fur   appointment 47u 

verification  of  petition  of  infant  for  Icav^  to  sue  as  poor 

Eerson * 459 
le    for    costs 460,  3249 

bond  of,   in  action  by   infant  for  legacy  or   distributive 
share 1820 

2.  For  defendants. 

designation  of  person  to  receive  summons  against  infant.    427 
appointment   ox   special,    for   judicially   declared   incompe- 
tent     42S 

appointment  of,  for  infant , 47] 

for   absent   resident^  infant 473 

for  infant  in  partition litSi 

security   by   guardian   ad  litem  in.  partition 1636 

cannot   be   waived    in   partition 1^6 

appointment   in    condemnation   proceeding    for   infant   or 

incompetent 99/9M 

for    defendant   not    personally    served JSfi3 

bond  of,  in  condemnation  proceeding 5W6.1 

costs   in   condemnation    proceedings...^ .....8373 

costs   for  procuring  appointment   for  infant  defendant..  3-51 
net  liable  for  eosts 477 

3.  In  justices'  courts. 

apiKjintmcnt    of 2887,  25»SS 

for  infant  plaintiff  liable  for  costs 2SS7 

defendant  not  liable  for  costs. 2$S8 

II.  Special  ouaioiaiii. 

appointment   by    supreme   court   without   application 477a 

,  appointment  in  action  to  compel  conveyance  of  reni  property  2340 

r  in  action  to  compel  conveyance,  may  be  ordered  to  convey..  234 1 

appointment  on  intermediate  accounting  by  committee  of  in«       ^ 

competent 234- 

to  proceed   for   removal   of  committee  of   incompetent 

person 2342 

in  condemnation  proceeding  for  defendant  not  person- 
ally   served, §^J 

costs  in   condemnation   proceedings > 33i* 

1.  In  proceedings  to  sell  realty  of  infmni  or  inc0mp€t0nt 

appointment    for   incompetent   person 2391 

bond  of,  on  application  to  sell 2351 

husband    may    be    annointcd,    on    applicatton    to    rokais 
dower  of   incompetent 2351 


INDEX. 

<2?mardlan«  —  Continued. 

II.  SpfcciAL  GUARDIANS  —  Continuc<L 

1.  In  proceedings  to  sell  realty  of  infant,  etc. —  Continued. 

appointment   of,    for    infant 2352 

bond   of,    for   infant 2352 

trust  company  may  be  appointed  for  infant  without  se- 
curity   2352 

prosecution    of    bond 2353 

2.  In  surrogate's  court. 

See  "  Surrogate's  Court." 

III.  Or  person  and  property.     See  **  Surrogate's  Court." 

serWce   of  summons   for  infant  on 426 

service  of  petition  and  notice   in  condemnation  proceed- 
ings   3362 

need  not  give  security  when  acting  ad  litem 475 

appearance   for  infant  in  condemnation  proceeding 3363 

costs   in   condemnation    proceedings 3372 

petition  for  change  of  name  of  infant 2410 

may  sue  to  annul  marriage  of  child  under  age  of  consent.  1744 

title  to  securities  representing^  money  paid  into^ourt 749 

action  on  securities  representing  money  paid  into  court..  749 

additional  security  before  receiving  money  or  property..  476 

may  be  ordered   to  convey   realty 2347 

proceedings  against,   to  compel   production  of  tenant   for 

life   2302 

liable  for  use  and  occupation  when   he  holds  over 1664 

action   by   ward  against,   for   waste 1G5S 

Partition   by   agreement. 

application    for    authority 4...... 1590 

contents    of    petition 1591 

notice    of    application 1591 

court    may    authorize 1592 

authority    to    execute    releases 1592 

effect  of  releases 1593 

H. 
na1»ea«  Oorpiis. 

provisions  apply  to  all  common  law  or  statutory  writs 2066 

to  produce   life   tenant  on  proceedings   to   inquire   into   life   or 

death   of 2307 

to  produce  prisoner  to  answer  for  contempt  punishable  civilly..  2278 
prisoner   to   be   remanded « 2282 

I.   To   BRING   up   to  testify. 

a    stole    writ 1993 

for  general  provisions,  see  **  Writs." 

may  be  served  only   by   elector   of  state 2000 

fees  and  undertaking  to  sheriff . .  i 2000 

expenses  of  persons  not  officers  for  bringing^  up  prisoner. . .  2001 
no  fees  or  undertaking  on  application  of  attorney-general  or 

district  attorney 2002 

service    of    writ .  - , 2003 

when   defendant  conceals   himself 2003 

person  served  to  obey  whether  named  in  writ  or  not 2004 

return  to  be  made  at  time  and  place  specified 2006 

time  for  return   of  writ  returnable   forthwith 2000 

when   writ   may   issue 2008,  2009 

what   courts   or   judges   may    issue 2008,  2009 

when  tssued  in  suit  pending  before  justice  of  peace 2010 

not  to  hmM  wlieii  prisoner  sentenced  to  death  exocpt»  etc...  2011 

under  sentence  for  felony,  except,  etc 2011 

requisites  of  application   for 2012 

amendment  of  proceedings  when  writ  of  certiorari  proper..  .2148a 
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Habeas   Corpus  —  Continued. 

I.  To  BRING  UP  TO  TESTIFY. —  Continued. 

prisoners  confined  under  civil  or  criminal  process  to    be 

manded 291$ 

officer  must  obey  and  return  writ 3014 

penalty   for   refusal    to   obey   and   make   return 2014 

non<paynient  of  costs  punishable  as  contempt 2UU7 

II.    To    INgUIRE    INTO    CAUSE    OF    DETENTION. 

1.  IVhen  to  issue;  application, 

a   state   writ    1901 

for  general  provisions*  see  "  Writs." 

copy  of  warrant  for  detention  to  be  given  on  demand . . . 

penalty  for  refusing  copy  of  warrant  for  detention...'.. 

prisoners    entitled    to    writ 2015 

may  be  issued  and  served  on  Sunday ' 2015 

prisoners  detained  by  mandate  of  federal  courts  not  en- 
titled to 2016 

on  final  judgment,  decree,  order  or  execution  not 

entitled   to  2016 

nay  issue  noth withstanding  issue  and  return  of  cerfiorari.  2044 

certiorari  to  issue  in  lieu  of,  if  offence  not  bailable 2041 

application   for   writ  be   bv   petition 2017 

to    whom    application    to    be   made 2017 

requisites   oiP   application    in    adjoining   county 2D18 

petition    must    be    verified 2019 

essential    allegations   of    petition 201S 

when    writ    must    issue 2098 

penalty   for   refusing   to  issue 2020 

when   writ  may  issue  without  application 2025 

2.  The  writ;  service;  return, 

form    of    writ « .  2021 

cannot  be  made  returnable   on    Sunday 2015 

when  writ  may  be  made  returnable  before  another  judge.  208S 
writ  not  to  be  disobeyed  for  defect  of  form 2024 

for  misnomer  of  person  to  whom  directed ^0024 

can  be  served  only  by  elector  of  state '. 20QO 

fees   and   undertaking   to    sheriff,    etc 2000 

expenses  of  persons  not  officers  for  bringing  up  prisoner.  20O1 
no  fees  or  undertaking  on  application  by  attorney-generaT 

or    district    attorney 2002 

service    of    writ 2003 

when    defendant    conceals    himself 2008 

person  served  to  obey  whether  named  in  writ  or  not ....  2004 

deemed  person  to  whom   writ  directed 2024 

writ  not  to  be  disobeyed  for  immaterial  error  in  name  of 

prisoner 2024 

return   to  be   made  at   time   and   place   specified 2006 

time   for   return   to  writ   returnable   forthwith 2008 

requisites     of     return 2026 

body  of  prisoner  to  be  produced 2027 

8.  Compelling  production  of  prisoner, 

commitment    for    disobedience    of   writ 2028 

precept  to  bring  up  prisoner  on  failure  to  produce 2029 

power  of  county  may  be  called  to  execute  attachment  or 

bring   up    prisoner .■*■*■; ^^ 

misdemeanor  to  conceal  prisoner  to  avoid  writ ....  2052,  2063 

warrant  to  bring  up  prisoner  about  to  be  removed 2054 

execution 2066 

return    2056 

warrant  to  arrest  person  unlawfully  confining  prisoner. .  20K 
proceedings 2056»  2067 
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Habeas  Corpus  ■»  Conttnned. 

II.  To  INQUIRE  INTO  CAUSE  OP  DETENTION  —  Continued. 

4.  Hearing;  determination. 

proceedings  on   return  to  writ 2081 

Erisoner  may  controvert  return 2038 
earing    upon    controverted    return 2039 

prisoner   to   be  discharged   if  unlawfully  detained 2031 

remand  of  prisoner  lawfully   detained 2032 

when  prisoner  under  civil  process  to  be  discharged....  2038 
power  of  court  to  inquire  into  legality  of  mandate,  judg* 

ment,  etc   2084 

discharge  on  bail  when  irregularly  committed  on  crim- 
inal charge  ^ 2036 

remand  of  prisoner  to  officer   entitled  to  custody •  208tt 

custody   of  prisoner   pending   proceedings .__ 2037 

order  of  discharge  not  to  be..made  without  notice  to  per* 

'  son   interested   in    detention 2038 

district  attorney  to  have  notice  before  discharge  of  crim- 
inal prisoner 2038 

to  proceed  as  certiorari  if  prisoner  too  infirm  to  be  pro- 
duced   2040 

proceedings  on   return   of  certiorari,   in   lieu   of   habeas 

corpus  .   .  - 2042 

prisoner  unlawfully  restrained  to  be  discharged  forthwith.  2043 
dismissal  when  prisoner  lawfully  detained  and  entitled  to 

bail ; 2043 

fixing   and  allowing  bail    on  certiorari 2045 

hy  whom  bail  on  certiorari  to  be  taken 2046 

discharge    of    prisoner    bailed 204  < 

writ^  ot    discharge    abolished 2048 

service   of  order   to   discharge 2048 

enforcing  order    for   discharge 2049 

penalty  for   disobeving  order  for   discharge 2049 

when  prisoner  discharged  may  be  reimprisoned  for  same 

cause i 2060 

penalty  for  illegally  recommitting  discharged  prisoner..  2051 
misdemeanor  to  illegally  reimprison  discharged  prisoner.  2051 
non-payment  of  costs  punishable  as  contempt 2007 

5.  Appeals, 

what   orders   are   appealable * 2053 

when  people   may  appeal 2059 

discharge   on   bail    pending   appeal   by   people 2058 

admitting  prisoner^  to  bail   pending,  his  ap|)eal ,  2080 

recognizance  pending  appeal  by  prisoner  to  appellate  di- 
vision  2000 

pending  appeal  by  prisoner  to  court  of  appeals...  2062 

pending^  appeal   valid    for    adjourned   terms 2064 

custody  of  prisoner  pending  appeal  and  before  admission 
to  bail 2068 
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mbltnal  Drvnkarda. 

jurisdiction  over  custody  of  person  and  care  of  property 2320 

of    county    court    340 

appointment,  powers  ^nd  duties  of  committee  of  person  and 
property,  see  "  Committee  of  Person  and  Property  op  In- 
competent Persons." 

service    of    summons    on 426 

designation  of   person   to   receive    summons   for 427,  428 

service  of  summons  for,   on   person  designated   in  order 427 

appointment    of   special    guardian    ad   litem 428 

special  guardian  ad  litem  excludes  committee  from  control — .  426 

service  of  summons  on,  may  be  dispensed  with  by  order 429 

on  committee  by  publication 438 

appearance   of,   in   condemnation    proceeding 3363 

cannot  be   party  to   submission   to   arbitration 23^ 
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INDEX. 

Habitual  Drankardn  —  Contlnned. 

effect  of  appointment  of  committee  on  submission  to  arbitration, 
new  trial   of  action   to  determine  claim  to   real  property  witen 

defendant  habitpal   drunkard IGM 

action   to   compel   conveynnce   by 2345 

wiio  m^y  maintain  action  to  compel  conveyance 2^46 

committee  may  be  directed  to  execute  copTcyanoo  in  action  to 

compel.    .    .    ,    « <  t ,....,..  t 234T 

application  to  release  inchoate  dower  right  of 2351 

order    on    appUcs^tion  ...*...«...,. « 23dl 

court  may  compel  specinc  perform aqc^  of  iatereat  of 2344a 

Partition  by  aggreement. 

application   by   committee   for   4uthor)ty., , 1590 

contents    of*  petition ...«., .' 151^1 

notico    of    application ISdl 

court    may    authorixe « IvSZ 

authority   to  committee  to   execute   releapes 156B 

^  effect    of    releases , t*.*** 1563 

In  surrogate's  court. 

See  **  Surrogate's  Court." 

Hamilton  County. 

special  and  trial  terms  Ip... *•••••,•»•*••  •»••••««»••,• 


Helra. 

I.  In    general. 

execution   against  property  in  hands  of • 1371 

no    execution    against   decedent,    except,    etc 1379 

issuance  of  execution  by  leave  against  decedent's  property..  13i^ 
levy   on   realty   under   judgment   against   ancestor    after   ten 

years , ' 1252 

extension  of  time  to  set  aside  judgment  against  ancestor. ...  7^ 

to  appeal  from  judgment  against  ancestor 783 

presumption  of  death  of  unknown  heirs  when  money  paid  into 

court 841 

not  to  be  arrested   when  sued  as  representative 555 

action  by,  for  partition  of  devised  property 1537 

may   maintain    action    for   waste 1652 

judgment  against  heir  bars  action  against  executor,  etc....  1>:21 

notice   of    foreclosure   by   advertisement 2388 
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II.  Probate  or  bkirshif.     See  *'  Surrogate's  Coubt. 

Herkimer  County. 

jail    liberties    for ••••««•«••••#••««    HB 

Hl8rbw»ya« 

proceedings  to  acquire  lands  fer ■» 3383 

damages   for   cutting  timber   for • 1(%8 

overseer  to  seise  animal  straying  on 90b4 

actions  for  penalties  for  allowing  animals  to  run  at  Urge,  sac 
"  Strays." 

Holiday. 

sale  under  mortgage  not  legal  on 2398 

summons  in  justice's  court  not  to  be  returnable  on« ,  28Ti 


INDEX. 

JH«»]neatead. 

exempt    from   execution , 1397 

desigrnation  of 1396 

exemption  of  homestead  of  married   woman 1399 

continues  after   owner's   death , , 1400 

not  affected  by  temporary  susj>ension   of  residence 1401 

lien   attaches  to  surplus  over  $1,000..... .'-»......  1402 

creditor's  action  to  reach  surplus  value  over  $1,000 , . . .  1402 

XXoapitalfl. 

testimony  of  physicians  in  actions  for  personal  injuries  to  be  by 

deposition « 836 

reference    to    take     deposition 836 

order  for  subposna  to  physician , 836 

service   of   subpccna 836 

Hudson,  Mayor's  Court  of. 

a  court   of   record 2 

civil   jurisdiction 3196 

pending  actions   transferred  to   supreme  court 3197 

papers  and   records   transferred   to   county  clerk 3108 

power   of   supreme    court   in   actions   transferred..., 3199 

removal   of   action   to  county  court   for   disability  of  judge....   3200 

<  subporna   may   be   served   anywhere   within   state * .  3201 

application   of   provisions   of  code 3202 

section  3301  relating  to  clerk's   fees  not  apijlicable 3302 

HuflbanU  end  i^lfe. 

See,    also,    "Marriage;"    "Married    Women;"    "Surro- 
gate's Court." 
m^.trimonal   actions,   see   "Divorce;"   "  Marriage;  "   "  Sefara- 

TION.'* 

husband  not  proper  party  to  action  by  or  against  wife 450 

damages  to  person,  estate  or  character  are  separate  property  of 

wife 4.')0 

husband  not  proper  party  in  action  for  tortious  act  of  wife....     450 

may  be  witnesses  in  actions  by  one  another. . . . ., 828 

eomretency  to  testify   in   action    for  divorce. ..." 831 

privileged  communications  between 831 

damages   for   slander   are   separate   property   of   vife,, 1906 

release   to  husband  of  Inchoate  right  of  dower 1571 

not   included   in  term  next   of  kin. ......«...,«. « 1870,  1905 

I. 
Idt€ts. 

jurisdiction  over  custody  of  person  and  car«  of  property....  2.^20 

of   county    courts , 840 

appointment,  powers  and  duties  of  committee  of  person  and 
property,  see  "  Committee  of  Person  akd  Property  of  In- 
competent Persons.'* 

to  be  discharged,  if  arrested R54 

open  commission  not  to  issue  when  adverse  party  ia «...     89.5 

disability   to   move    to   vacate    judgment , , . .  1291 

exception  in  period  of  limitation  of  action  for  dower « 1596 

n«w  trial  of  action  to  determine  efaim  to  real  property  when 

defendant  an  idiot  , 1646 

limitation  of  time  to  apply  for  certiorari  to  review  deterralha- 

tion 2128 

appearance    of,    in    condemnation    proceeding 33r>3 

cannot  be  part^  to  submission  to  arbitration 2^{65 

.  effect  of  appointment  of  committee  on   submistfiofi   to  arbitra- 
tion  2,382 

application  to   release   inchoata  dower   rights  of  incompetent . .  2351 

order    on    application « 2361 

court  may  compel  apeciiie  pcrfermanee  «f  eontraet  made  By.,  2344a 


INDEX. 

Idiots  —  Contiiinedl. 

I.  Sekvxcs  of  summons  on. 

service    of    summons    on 

designation  of  person  to  receive  summons 427,  428 

service   of  summons   for,   on   person   designated   in   order...  427 

appointment  of  special  guardian  ad  litem 428 

special  guardian  ad  litem  excludes  committee  from  control..  428 

service  of  summons  on,  may  be  dispensed  with,  by  order ....  42B 

on    committee    by    publication 43&»  439 

II.  PsoiXBoiNGS  IN  stmoGATES'  COURTS.    See  "  SuaROGATE's  CotntT." 

III.  Special  proceedings  to  sell,   mortgage  or   lease  real  p«op> 

ERTY.     See  **  Sale  op  Real  Property.'* 

IV.  Action   to  annul  marriage  op. 

idiocy   ground    for   annulling  marriage 1743 

action    by    relative 1746 

by   next  friend 1748 

order  allowing  next  friend  to  sue 1755 

legitimacy   of    issue   of   marriage   with 1748 

V.  Partition  by  agreement. 

application  by  committee  for  authority 1500 

notice   to    superintendent  of  state   institution IdM 

contents     of     petition 1501 

notice    of    application I;i01 

court    may    authorize li%S 

authority  to  committee  to  execute   releases ..1502 

effect    of    releases •  1593 

VI.  Action  to  compel  conveyance  by. 

when    to    be    brought 2345 

who    may    maintain 234^ 

committee  may  be  directed  to  execute  conveyance 2347 

Impeacbmentiiy  Court  for  the  Trial  of. 

is  a  court  of  record 2 

not  governed  by  general  rules  of  practice 11 

Impotency. 

ground   for  annulling  marriage 1743 

who  may  sue  to  annul  marriage  on  the  ground  of 1733 

Imprlsonnieiit. 

I.  Commitment. 

for    criminal    contempt.  *. 0 

not  allowed  for  non-payment  of  interlocutory  costs,  etc.,  ex- 
cept,   etc 15 

not  allowed  for  money  due  on  contract 16 

of   recalcitrant   witness 856 

of  delinquent  juror  for  non-payment  of  fine  in  New  York..  IIK 

on  final  order  for  contempt  punishable  civilW 2281 

warrant   of   commitment    for  contempt   punishable   civilly....  2281 
prisoner  produced  on  habeas  corpus  to  answer  for  contempt 

to    be    remanded 2282 

may  be  committed  on  discharge  from  custody 2282 

for  criminal  contempt  in  justice's  court..... 2871 


INDBOC 

IL  Custody  and  i>stsmtiom  or  pusoiiau 

under  federal  process • ••••• •  liBSp  184 

ciastody  of  prisoner •••••••• ••• 1X9 

in  New  York 120 

term  of  persons  arrested  on  execution,  etc.,  limited Ill 

on  execution  from  justice's  court • 9083 

support  of  prisoners   112 

charge  for  food  is  prohibited • 118 

sheriff  not  to  take  reward  for  waiting  for  prisoner 114 

charges  for  lodging,  etc.,  of  prisoner. 115 

prisoner  may  send  for  necessaries • 116 

charges  for  rent,  etc.,  prohibited 117 

rewards  other  than  fees  allowed  by  law  prohibited 117 

prisoner  may  be  conveyed  through  another  county 118 

officer    conveying   prisoner    through    another    county    exempt 

from  arrest 119 

prisoner  being  conveyed  through  another  county  exempt  from 

arrest 119 

custody  of  jails  and  prisoners 120,  121 

civil  and  criminal  prisoners  to  be  kept  separate 123 

males  and  females  to  be  kept  separate 124 

misdemeanor  to  violate  provisions  for  separation  of  prisoners.  125 

treble  damages  for  failure  to  separate  prisoners 125 

sick  prisoner  to  be  removed  to  hospital 127 

civil  prisoner  may  be  ordered  to  be  produced  on  indictment.  166 

when  committed  for  contempt 157 

arrest  of  sheriff  by  coroner 174 

how  confined. 175 

place  of  sheriff's  confinement  deemed  a  jail 176 

m  action  in  which  sheriff  is  plaintiff •  179 

sheriffs  liability  for  escape 158 

connivance  at  escape  is  misdemeanor 160 

III.  Admission  to  libsstiks  op  jail.     See  "Jail  LiBBtrtis." 

IV.  Undeb  kxbcution  against  tub  pebson.    See  **  Execution." 

V.  Remedies  and  pbocess  against  pbisonebs. 

service  of  papers  on  prisoner 181,     1S2 

warrant  of  attachment  not  to  issue  against  prisoner 2278 

care    of    property    of    criminal    prisoner,    see    "  Crime    and 

Criminals. 
habeas  corpus  to  bring  up  prisoner  to  testify,  see  *'  Habeas 

Corpus.'' 

deposition  of  person  under  sentence  for  felony 877 

disabilitv  by  imprisonment  for  crime  excepted  from  statute  of 

limitations     S96 

on  conviction    for  crime,   interrupts  limitation  of   action   for 

real  property   875 

new  trial  of  action  to  determine  claim  to  real  property  when 

defendant  confined  for  crime   1646 

for  crime,  excepted  from  limitation  of  action  of  dower 1596 

habeas  corpus  to  produce  prisoner  on  proceeding  to  discover 

death  of  life  tenant 2807 

VI.  Discharge  prom. 

habeas    corpus     to     inquire     into     detention,     see     **  Habeas 

Corpus." 
county  court  may  discharge  person  committed  for  non-payment 

of  fine  858 

release  from,  on  discharge  of  insolvent  debtor 2186 

discharge  from  imnrisonment  of  diebtor  confined  under  execu- 
tion, sec  **  Execution." 

power  of  citv  court  of  New  York  to  relieve  from 8168 

discharge  o{  insolvent   from,  see  **  In'solvent  Dkbtobi." 
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Imoome. 

included    in    term    "  prop«lt3r  " TlS 

tKeolniiet^ttt    r«l*iiDAii. 

appointment    of   guardians   ad   litem   and   special   guardians  by    ,^ 
supreme  court  without  application    4iia 

defined 233B 

See  '*  Habitual  Dbunkards;  "  "  Idiotsj  "  '*  LuNATict.'* 
appointment,    powers   and    duties   of   committee  of   person    and 
;,  property,  see  "  Committes  of  Pbrsoit  ahs  Paopaarr  or   In- 

COMPK^ENT    PeBSONS." 

Special  proceedings  to  sell,  mortgaga  or  lease  real  propcrtj  of. 
see  "  Sale  of  Real  Pbopbbty. 

action    to   compel   conveyance   by » 'ZT-i' 

cannot  be  party  to  submission  to  arbitration 2n*»:. 

court  may  compel  spicific  performance  of  contract  made  by  in- 
competent   person    2'S4  * : 

fncnmbraneea. 

when  cause  of  action  accrues  for  breach  of  corenant  agaiatt. ...    181 

Indenanltora. 

'-i      of  sheriff  on  levy,  see  "Attachmbnt;  *'  "  Exbcotioh/* 

lAdlctntttnt. 

not  barred  by  punishment  for  criminal  contempt.  • Ij 

by  civil  punishment  for  contempt 22S7 

production  of  ciril  prisoner  on IM 

llifsinta. 

See,  also,  *'  GuAaoiAN." 

I.  Disabilities. 

aannot  act  as  executors ., ,,•,,«•.« 

cannot  De  party  to  submission  to  afbitration 

under  fourteen,  to  be  discharged,  if  arrested 154 

rights  of,  saved  against  judgment  of  ejectment  by  default 152i 

new  trial  of  action  to  determine  claim  to  real  property  when 

defendant   an   infant    16M 

disability  by  infancy  excepted  from  Ilmitatiott  of  actions.  875.    3S6 

disability  to  move  to  vacate  Judgment 1291 

infancy    excepted    from    period    of    limitatioh    of    action    for 

dower VSX 

limitation  of  time  to  apply  for  certiorari  to  review  determina- 
tion  2I» 

creditor's    action    sgainst    heirs,    next    of   kin,    etc,    aot   sus- 
pended  by  infancy * 18Sf 

n.  Actions  by  and  against. 

may  maintain  action   ».•...*.»•••••»••■•...    411 

relating  to  real,  property  in  hift  own  aaint.  *  •  •  *«  •  • IW 

may  sue  as  H  poor  person 458 

verification  of  petition  for  leave  to  sue  as  poor  person 480 

action  by  or  on  behalf  of,  to  annul  marriage 1744 

order   granting   leave    to   next    friend,    etc.,   to    sue   to   annul 

marriage    1^ 

recovery  of  dower  by  default  or  collusion  of  guardian  docs 

not   affect ' 1**^ 

competency   as  witness    ^ S5rt 

open   commission    to    take   deposition    cannot    issue   when   ad- 
verse party  is  infant 

commission    to    examine    orally    cannot    issue    when    adverse 

party   is   infant 

reference  by  consent  not  made  when  infant  a  defendailt lOU 
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laf antii  —  Contlmiied. 

II.  Actions  by  and  against  —  Continued. 

when  judgment  by  default  may  be  entered  against... 1218 

preference  of  actions  by  or  against Jj* 

by  or  against  trustee  tor **** 

1.  Service;  appearance. 

service  of  summons  on JS 

on  person  designated  in  order ™  * 

designation  of  person  to  receive  summons . ...  ••  '**o 

service  of   summons  on  parent  or  guardian  by  PUOUca- 

tion 43o,  4ow 

guardian  ad'liiein  of  infant  plaintiff  to  t)c  appointed 4^ 

liable   for   costs ;.•••••••,•.:••••/••:•  *^ 

application  for  appointment  of  guardian  ad  Mem  for  in- 

fant   palintiff •; •  •  • Ji-i 

infant  defendant  to  appear  by  guardian  ad  w#m. .....,- .  ««a 

application  for  appointment  of  guardian  ad  Mem  tor  in- 

fant  defendant  .,. *JJ 

how  guardian  ad  Mem  appointed •  •  •  •  •  **^ 

sppointment  of  guardians  ad  Mem  and  special  guardians 

By  supreme  court  without  application 477a 

clerk  of  court  must  act  as  guardian  ad  Mem  when  ap- 
pointed  .* : *Io 

guardian  ad  Mem  must  consent  to  act  m  wnting. ......  47^ 

appointment  of  guardian  ad  Mem  for  absent  infant  de- 

fendant •  •  • ;  •  •  • '  • '  *  ••  * 

service  of  summons  on  guardian  ad  Mem  of  absent  n- 

fant  defendant   •  •  • ,•  •. 4'** 

guardian  ad  Mem  must  give  bond  before  receiving  prop- 
el*^          474 

penalty  and  sureties  on  bond  of  guardian ^ 475 

general  guardian  acting  ad  Mem  need  not  give  security,.  47B 
security  of  guardian  ad  Mem  may  be  increased  by  order. .  47R 
guardian  ad  Mem  of  infant  defendant  not  liable  for  costs.  460 
service  of  petition  and  notice  in  condemnation  proceed- 

ing   on    3362 

appearance  of,  in  condemnation  proceeding. ^.   S363 

appointment     of    guardian     ad    Mem     for,    in     jU8Hce*8 

court ;  V  •  •;  *i  •  •  •  '^^°''  "^^^ 

when  defective  appearance  for,  is  cured  by  judgment  on 

verdict,  etc ''SI 

service  of  surrogate's  citation  on 2525 

designation  of  person  to  receive  citation  from  surrogate's 

court    for 2530 

appointment  of  special   guardian  by  surrogate 2^34 

costs   against   infant   plamtllf;    collectible   from '  guardian 

ad  Mem 3249 

for  procuring  appointment  of  guardian  ad  litem  for 

infant  defendant 3251 

3.  Partition. 

may  bring  by  authority  of  surrogate 1634 

appointment  of  gtiardian  ad  Mem  for  infant 1535 

security  by  guardian  ad  Mem  1536 

cannot  be  waived   1536 

title    to    be    ascertained    before    interlocutory    judgment 

when  infant  is  party 1545 

payment  or  investment  of  shares  of,  in  proceeds  of  land 

sold  1581 

compensation   to    equalize    not   awarded    against,    unless, 

etc 1587 

By  agreement. 

application  by  guardian  for  authority 1590 

contents   of   petition    1591 

notice  of  aopUcation 1591 
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INDEX. 

Intent*  —  Gontlnaied. 

IL  Actions  by  and  against — ;.Continued. 

2.  Partition  —  Continued. 

By  agreement  —  Continued. 

'    court    may    authorize 1508 

authority  to  guardian  to  execute  releases 13tf2 

effect  ot   releases lSi93 

8.  Action  to  compel  conveyance. 

when    may    be    brought 2345 

who    may    maintain 2346 

guardian  may  be  directed  to  execute  conveyance 234' 

III.  Chamtgx  of  name. 

petition    by    guardian 2410 

aotice    of    application 2413 

order  authorizing 2414 

IV.  Prope*ty.     See   **  Sukiogats's  Coukt." 

guardian  of  infant  can  only  purchase  on  behalf  of  ward.,...  1679 

limitation  of  action  in  respect  to  property  so  purchased. .  ••  lt><tf 
bond  of  guardian  ad  litem  in  action  for  legacy  or  distributive 

share 1820 

sale  of  contingent   interest  in  real   property 2«I4S 

guardian  or  trustee  holding  over  liable  for  use  and  occupa- 
tion   166i 


action  by,  for  penalty  or  forfeiture 18M-1S96 

Injunction. 

writ   abolished   and   order   substituted 602 

I.  When  to  issue;  application. 

right  depending   upon   nature  of  actioti 608 

on    extrinsic    facts 6(M 

against   acts   of   state   officers 005 

not  be  granted  with  arrest  or  attachment,  except*  etc '(19 

in   action  to  charge  joint   debtor  not  summoned  in   previous 

suit 1940 

restraining  waste  pending  action  as  to  real  property 1681 

temporary,    not    granted   on    submitted   controversy Lfdi 

in   jadKment   creditor's  action,    restraining   transfer   or 

payment 187( 

in  proceedings  supplementary   to  execution  restraining  trans- 
fers, etc.   .   . 215. 

^  against    alienation    of    property    acquired    from    incompetent 

f  person    2S2T 

to  stay  summary  r-roceedings  to  recover  possession  of  land..  2jti5 
power    of    surrogate    to    grant    temporary,    against    executors, 

etc 2490 

may  be   granted   on   counterclaim T20 

by  whom   order   may  be   granted 6U6,  tu6 

proof  of   grounds   for 607 

order  granted  at   any  time  during  pendency   of  action 606 

order  may   be  granted  and  served  on   Sunday 6 

time  for  rendition  of  final  decision 719 

notice    of    application 608 
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INDEX. 

lajmictloii  —  ContlnHed. 

I.  When  to  issue;  application  —  Continued. 

costs   for   procuring   injunction   order 3251 

judgment  in  action  to  stay  proceedings  after  verdict,  etc....  915 

1.  In  actions  against  corporations. 

order  suspending  business  to  be  made  only  on  notice....  1800 
restraining  director  or  officer  from  performing  duties  to 

be  made  only  on   notice .  • 1809 

suspending  business  of  foreign  corporation 1800,  1812 

temporary,   pending  action  to   dissolve  corporation 1787 

in  action  to  annul  corporation ISKKs 

in    action    against    corporation    for    usurpation    of 

franchise 1965 

Staying  actions  by  creditors  pending  action  against  officers 

for   misconduct / 1806 

pending   action    to    dissolve    corporation 1806 

pending  action  to  annul   corporation 1806 

pending    voluntary     dissolution 2423 

judgment    annulling    corporation    to    enjoin    exercise    of 

corporate  right 1801 

for  usurpation  of  franchise  or  privilege  to  contain 

perpetual   injunction 1965 

n.  The  osoer;  service. 

injunction    pending    application 609 

order   must   recite   grounds r . . . .  .* 610 

service    of    order 610 

on  corporation 610 

III.  Secukity. 

to  stay  proceedings  in  action  before  trial 611 

after   trial   and   before   judgment 612 

after  judgment 613 

money  deposited  to  be  paid  over  on  undertaking  for  restitu- 
tion.   614 

cancellation   of   undertaking   for  restitution 615 

on  stay  of  proceedings  after  verdict  in  ejectment 616 

after  verdict  in   action   for  dower 616 

to  stay  proceedings  in  ejectment  or  dower,  includes  damages 

for  waste ^. 617 

undertaking  in   lieu   of  deposit   of  money 618 

and  deposit  dispensed  with  in  cases  of  actual  fraud. .  619 

cases  not  specially  provided  for '. 620 

special   statutory   provisions   not   affected 621 

new  undertaking  may  be  ordered  on  application  to  vacate  or 

modify 629 

security  not  required  from  state,  municipality,  etc 1990 

IV.  Vacating  or  modifying  order. 

application    without    notice ^26 

on  notice 627 

prior  motion  not  to  prejudice  subsequent  application 628 

application    for    failure   of   complaint    to    set   forth   cause    of 

action 628 

new  undertaking  may  be  ordered  on  application  to 629 

undertaking  by  defendant  to  indemnify  plaintiff 629 

verified  answer  deemed  an  affidavit 630 

time  for  rendition  of  final  decision 719 
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Injonctioii  ^  Contimied. 

V.  Recoveky  of  damagbs  suitaimed  by. 

asceruinment    of    damages 823 

aaxnagea  sustained  by  third  persoQ * G24 

action     on     undertaking '. 625 

liability  of  state,  municipality  or  officer  for  damages  caused 
by 1900 

VX.  Effect  of   stay   on   i-iicitatiom. 

time  of  stay,  excepted  from  period  of  limitation 406 

of  arbitration  by,  excepted  from  statute  of  limitations.     411 

excepted   from   period   for  issuing  execution .- lUKi 

not  included  in  life  of  lien  of  judgment 12^ 

Inns  a.nA  Innkeepers. 

innHeeper  disqualified  to  act  as  Justice 28flR 

licenses  ifiay  be  ordered  to  be  destroyed 21 

justice's  court  not  to  be  held  in 2868 
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In^atisition. 

See,  also,     "Assbssment  of   Damages/* 
under    writ   of   assessment   of    damages,    see   "  Assessment   of 

Da  MACKS." 

in  lunacy  for  appointment  of  committee  for  incompetent  person 
sec  "Committee  of  Person  and  Property  of  Incompetemt 
Persons." 

for  wi^nt  of  affidavit  of  merits 9N) 

issuance  of  writ  on  judgment  for  defendant  on  counterclaim..  515 

writ  of  inquiry  part  of  ludgnient-roll  on  default 1237 

to  assess  damages  ont  judgment  absolute  of  court  of  appeals 194 

on   application   for   jud^jment   by   default 1215.  1216 

to  ascertain   damages  from  injunction 623 

on   default   in   replevin , . ,    i . .  ITJd 

remitting  portion  of  verdict  in  N.   Y.  cit]r  court 31  <6 

evidence  in  mitigation  of  damages  admissible 5% 

motion   for  new   hearing  on * 1232 

Insane   Personn. 

Sec  "  Lunatics." 

appointment,  powers  and  duties  of  committee  of  pcroon  and 
property,  see  "  Committee  of  Person  and  Property  of  In- 
competent  Persons." 

special  proceedings  to  sell,  mortgage  or  lease  real  property  of» 
see  "  Sale  of  Real  Property. 

InaolT-ent  Debtors. 

summary  proceedings  to  dispossess  tenant  who  has  taken  benefit 
of   act    2231 

stav  of  warrant  to  dispossess  insolvent  tenant  on  undertaking 
for  payment  of  »ent ; 2254 

trustee  to  give  security  for  costs  as  plaintiff S^^tiH 

I.  Discharge  from   debts. 

1.  Application;    consents   of   creditors. 

application    barred   by    failure   to   apply    after   notice   by 

creditor    .    .    2217 

who  may  be  discharged 2149 

to  what  court  application  made 21t'W 

contents  of  petition 2i.'»l 

consent  of  creditors  to  be  annexed  to  petition 2152 

executor,    etc.,    may    con&ent   by    leave    of   surrogate ....  21M 


INDEX. 
km€»^^eiftt  Debtors  —  Continued* 

K.      I)ISCHAXCE   PROM    DEBTS  —  CODtitltt^. 

1.  Application;  courtnU  of  cr^diton  —  Continued. 

trustee,  receiver,  etc.,  may  consent  with  leave  o£  aupreme 

court f«fi 2153 

consent  of  corporation  to  di^charse '•♦::« oJJiJ 

execution  of  consent  to  discharge  oy  partnership ZW5 

eonsent  to  discharge  baa  effect  oi  cpmposition  in  question 

with   other   joint   debtors , 1 1 2i.)6 

effect  of  consent  of  purchaser  of  debt 2157 

consenting  creditor  to  relinquish  security » 21.'>S 

penaU:^  lor  false  oath  of  creditor .,.«.< 2139 

affidavit    of   consenting    crcdjtor. . .., ,....«.  JU60 

non-resident   consenting   creditors   to  annex   account  and 

specialties '. ...» 2161 

schedule  of  debts  and  property 2162 

alfidavit  to  schedule > 216?> 

22.  Hearing;  contests;  determination. 

order  to  ihow  cause , . . .  • 2164 

publication  and  service  of  order  to  show  cause* .-..  216.> 

eroof  of  service  and  publication  of  order  to  show  cause. .  2166 

earing 2166 

contested  application  to  be  put  on  calendar 21 67 

proceedings  on  contested  application  same  as  in  action...  2167 

contesting  creditor  to  file  soecification 2168 

may  demand  jury  trial 2168 

questions  may  he  stated  for  determination  by  jury 2168 

proof  of  contesting  creditor's  claim , 2160 

court  to  determine  facts  if  jury  disagree , 2170 

order  to  produce  non-resident  wife  of  insolvent 2171 

refusal  of  discharge  for  failure  of  debtor  to  produce  non- 

resjdent  wife  ^ 2171 

examination  of  insolvent  at  trial 21 72 

impeaching  testimony  of  insolvent 2172 

grounds   for  refusing  discharge 1^17^ 

costs  on  contested  application 2167 

3.  Assignment;  appointment  of  trustee, 

when  assignment  to  be  directed 21 74 

appointment  of  trustee    . .  •. 2175,  21 76 

form  and  contents  of  assignment 2175 

nomination  of  trustee  by  consenting  creditors 2176 

vesting  of  property  in  trustee 2177 

what  contingent  interests  vest  in  trustee 2177 

trustee  may  file  notice  of  appointment  and  ownership  of 

judgment    126^ 

application  for  leave  to  sue  on  assignee's  bond IJMX) 

4.  The  discharge;  its  effectl  • 

to  be  granted  on  trustee's  certificate  of  assignment 2178 

motion  for,  notwithstanding  refusal  of  certificate 2179 

order  for,  notwithstanding  refusal  of  trustee's  certificate.  2180 

removal  of  trustee  for  refusal  to  give  certificate 2180 

tp  be  recorded  in  office  of  county  cleric 2181 

conclusive  evidence  of   proceedmgs 2181 

other  papers   presumptive    evidence   of   prooeedingfs   and 

f»cts -.  2181 

operates  to  exonerate  from  debts  and  liabilities 2182 

'Cancellation    of  judgment  against   debtor 2182 

debts^  to  foreign  creditors  not  'discharged , , .  2183 

liability  on  foreiirn  contract  not  discharged 21 8T 

debt  or  duty  to  United  States  not  affected 2184 

liability  to  state  for  taxes  not  affected , 2184 

for  money  received  as  public  ofHcer  not  affected..  2181 
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IteaoWeiit  Debtors  —  Continued. 

I.  DxscHABGB  rsoM  DEBTS  —  Continued.  ^ 

4.  The  discharge;  its  effect  —  Conttnued. 

how  validity  tested  by  creditor ^^^  2*5 

debtor  to  b«  released  from  imprisonment  for  diadiarfed 

debt  or  liability    22 

when  void  for  fraud  or  misconduct  of  debtor *WI 

Talidity  of  discharge  may  be  attacked  on  motion  to  vacate 

order   of   arrest    - 2181 

on  motion  to  vacate  execution  against  person 21^ 

limitation  of  action  a^nst,  to  recover  chattel 90 

discharged  debtor  to  give  security  for  oMts 339 

II.    EXXMPTION    FROM    ARSBST   OR  DISCHARGE   FOR   IMPRISONMBirT.  ' 

who  may  apply  2M8  i 

to  what  court  application  made « 2UI 

contents  and   verification  of  petition 2Ui 

petitioner's   schedule   21tt 

affidavit  to  schedule    2111 

order  to  show  cause 21tt 

publication  and  service  of  notice  of  application 211S 

procedure   21B 

neariiig   3ifl 

trial  of  contested  application 238 

ordei    directing  assignment    SM 

nomination  and   appointment  of   trustee 2IM 

contents  and  effect  of  assignment 2191 

when  exemption  from  arrest  or  imprisonment  to  be  granted..  719^ 

order  to   be    recorded SIS* 

release  of  netitioner  from  imprisonment 2TSr 

debts  and  liabilities  rot  affected  hv  exemption 21Sff 

lien  of  iudirmept  or  decree  not  affected  by  exemption 2Ifi* 

ord^r  of  exem'^tion  void  for  misconduct  or  fraud  of  debtor..  21W 

validity  of  exemntion  may  be  attacked 21W 

debtor  exempted  from  arrest  to  give  security  for  costs S2V 

Ittspeetlon. 

See,  also,  "  Physical  Examikation.*' 
Of  books  avd  PA»»r»s. 

court   may   order    90 

gep*»ral  rules  of  practice  to  prescribe  cases  for,  and  procedure.    W 

petition    . MB 

order  to  discover  or  show  cause W5 

stay  of  proceedings  oending •^ 

vacating  order  to  discover  or  show  cause W* 

order  on  return  of  order  to  show  caiise ff^ 

aopointment  of  referee  to  superintend W 

fees  of  referee    W 

punishment  for  d<«obedience  of  order W 

striking  out   pleadine   for   disobedience  of  order W* 

dismissal  of  comnlnint  for  di«ob*»di^nce  of  order ff^ 

exclusion  from  evidence  on  disobedience  *o  order ^     \ 

di«»oHedif»nce  to  order  a  contemnt .' W 

effect   of   paners.   etc.,   produced .'..,    flPI 

of  property  levied  on  under  execution 13M    . 

surrogate's  books  to  be  open  to [[  ysi    * 

of  books  on  obtaining  relief  from  subi/oena  ducur  Itcvaa'.'. ....    887 
Insurance  Companies. 

•policyholder  not  disqualified  to  act  as  judge  of  rppeilate  court..     4$ 

petition  by,  for  change  of  name 2411 

superintendent  of  insuran':e  to  approve  change »..!..!  2411 

contents  of  petition  for  change 2411 

order  changing  name  to  be  filed  with  su7>r^intendent  of  insur- 
ance  2414 

proceedings  to  change  name  of  town  oi  <..>unty  co-operative  in- 
surance companies   2411,  2413.  24W 
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BVLx-snee    Companlea  ~  Contimved. 

excepted  from  provision   for  voluntary  dissolution 2420 

service  of  summons  from  justice's  court  on 2881,  2882 

resideiice  for  purpose  of  jurisdiction  of  justice's  court...  2869.  2881 

after  sufficient  tender 783 

on   judgment,    runs   from   time   of  entry 1211 

of  restitution   , 1211 

of    court    of    claims 289 

from  time  of  rendition  of  verdict  to  be  included  in  judgment..  1285 

execution  to  specify  date  from  which  to  be  computed 1.368 

to  be  added  to  verdict  for  causing  death  by  negligence 1904 

L<  ^rplender. 

when  ordered 820 

terms   within    discretion    of   court 820 

suit  by  debtor,  demanding  Jud^ent  of 820a 

may  be  ordered  in  court  of^  claims 281 

• 

m««rpr«ter». 

appointment  of,  in  Kinfjfs  county 94 

for    county    court    of    Kings 860 

for   surrogate's    court   of    Kings    county 2613a 

of  city  court  of  New  York 333 

punishment    for    falsely    interpreting 334 

not  to  receive  fees  for  official  services 336 

appointment  of,  for  justices  in  peace  court  of  Brooklyn...  8121-3124 

■A  terroKAt  orles. 

for  examination  of  witness,   see  *'  Deposition." 

aai  t  erT-en  tlon. 

person  interested  may  apply  to  be  made  party 452 

definition   of,   in   surrogate's   proceedings 2514 

[nventory. 

See  "  StiRROCATE's  Court." 

on   attachment,   sec   "  Attachment." 

committee  of  property  of  incompetent  to  file  in/cntory 2341 

annual  examination  of  inventory 2342 

order  that  committee  file  inventory  or  supply  deficiency^  ^^^ 

of  decedents'   estates    ^ 2665-2676 

when  inventory  may  be  contradicted  in  action....  1832,  1834 
liability  for  uncollected  demands  included  in 1833,  1834 

of   general    guardian,    annual 2660 

affidavit   2661 

to   be    examined    b^   surrogate    annually 2662 

supplying*  defects  in 2663 

lH«ViilarltIes. 

See,    also^    "  Amendment;  **    "  Defects;  ••    "  Mistakes." 

cure.^  by  judgment  on  verdict,   etc 721 

to    Ije    supplied   by   court 722 

power  of  court  to  amend   process,  pleadings,  etc 723 

immaterial  errors  to  be  disregarded ••.••...  728 
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See    ••DivoECEi**    ••LasmiiACY;''    ••|Ltt«iA«E|*    "  S»M* 

TION." 

I.  Op  law  and  fact. 

defined • 

must  be  disposed  of  by  trial • 

order  of  trial  of  issues  of  law  and  of  fact ,. 

court  may  direct  order  of  trial  of  issues  in  same  action 

separate  triil  of  one  or  more  issues 

immaterial   issues   need   riot  be   trted 

to  be  tried  at  terms  held  by  one  judge  only 

'      filing  note  of 

.      in  N.  Y.  city  court ^ 

order   on   calendar '««'    l^i 

order  of  disposition  of ''f'    2i 

cither  party  may  biing  te  trial ^' 

o€  law  triable  by  court 

when  it  arises   

triable  at  special  term 

triable  in  any  county  in  judicial  district "• 

when  to  be  tried  as  contested  motion JJ 

severance  of  issues  of  fact  and  of  law  on  different  causes ?^ 

of  fact;  when  it  arises 2l 

triable  by  jtiry JJ 

what  issues  triable  by  court. ■• 

counterclaim  deemed  an  action  for  purpose  of  trial  fcy 

court  or  jury   .^ *J 

when   issue  arises  on  alternative  mandamus VJ^TS 

eoftts  '3vhen  issues  of  law  and  of  fact  joined 90SIL  525 

when  several  issues  of  fact  joined SSS4 

II.  Special  issues  for  trial  by  jury. 

feigned  issues  abolished  and  order  substittlted ^ 

as  of  right ^ 

when  discretionary fH 

trial  of  issues  remaining  after  jury  trial  of  specific  questions,    w? 

how  settled  and  tried  Irt  action  to  aftnul  marriiigt* 1^52 

settlement  of,  in  action  for  divorce 1157 

on  opposition  to  insolvent  discharge  from   debts 3^ 

on  application  for  exemption  from  arrest,  etc Vm 

J. 
Jails. 

detention  of  civil  prisoners  in,  see  "  iMrftiSORMEMT.** 

I.  Designation  and  custody  or. 

keeper,  etc.,  of  county  jail  exempt  from  jury  service 1WI> 

in  New  York  county 1^ 

custody  of 120.  Ifl 

in  counties  other  than  New  York 12 

prisoner  may  be  detained  in  either  of  several. tS 

civil  and  criminal  prisoners  to  be  kept  separate..... 13 

males  and  females  to  be  kept  separate 134 

misdemeanor  to  violate  provisions  for  separation  of  prisoners.  l£» 

custody  and  detention  under  federal  process IS 

appointment  of  physicians 12$ 

removal  of  sick  prisoners  to  hospital 127 

liquors  not  to  be  sold  or  used  in ••••• Ifl 

permit  to  use  liquors-  in » 19 

misdemeanor  to  bring  liquor  into.... •••••*•.......  IM 

to  suffer  use  or  s^ile  of  liquor  in ., ISfl 

Oesignation  of,  if  iail  becomes  unfit •••••• .,.  IS 

revocation  oC  designation  of ••, ««,  M 
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Jallii  —  COntinueil. 

I.  Designation  and  custody  of. —  Continued. 

designation  of  jail  to  be  served  on  sheriff ^ , . . . .  1JV7 

removal  of  prisoners  on  jail  liberties  to  new  jail 138 

rerocatioh  ot  temporary  designation  141 

removal  of  prisoners  in  case  of  fire   .'. .  /.  143 

temporary  designation  during  absence  of  judge 144 

prodtiction   of  civil  prisoner  on   inoictmcnt 156 

place  of  sheriff's  connnenient  deemed  a  jail 176 

must  be  delivered  to  new  sheriff 184 

enforcing  delivery  of,  to  sheriff's  successor 188 

Jail  lilbertles. 

I.  Designation  op. 

in  case  of  designation  of  tem^rary  jail 138-140 

on  revocatiori  of  temporary  designation 142 

designated  in  the  several  counties 145,  146 

tu  continue  until  altered 146 

how  laid  out 147 

resolution  establishing,  to  be  posted  in  jail 148 

II.  WlfEK    ENTITLED   TO. 

who  admitted  to   149 

undertaking   for    150 

is  for  indemnity  to  creditor , 151 

to  be  filed ^ 150 

justification  of  sureties 150 

exonerates  sheriff  from  liability  150 

deposit  of  money  in  lieu  of  undertaking 682 

prisoner  committed  if  surety  insufficient  152 

sureties  may  surrender  prisoner 153 

manner  of  surrendering^  prisoner   . . . .  v 154 

sheriff  entitled  to,  on  giving  bond 177 

person  arrested  by  coroner  m  action  by  sheriff  as  plaintiff  en- 
titled to 180 

undertaking  for,  by  person  arrested   by  coroner 180 

person   taken  in  execution   for  penalty  or  forfeiture  not  en- 
titled  to 3032 

prisoner  for  contempt  or  njisconduct  not  entitled  to 157 

not  entitled  when  confined  on  execution  for  woman's  earn- 
ings      3221 

III.  Escape.     See,  also,   "  Escape." 

escape  defined   155 

sheriff's  liability  for  escape  from 158,  159 

liability  of  coroner  for  escape  of  sheriff 177 

escape  of  person  arrested  by  coroner   181 

fMfnahy  for  connivance  at  escape   ' 159 

money  deposited  to  be  applied  to  damages 5S2 

IV.  Action  on  bond. 

return  of  prisoner  as  defence   160 

sureties  may  make  any  defence  available  to  sheriff 160 

judgment  against  sheriff  evidence  against  sureties 161 

summary  judgment  for  sheriff  against  sureties 162 

application  for  summarjj  judgment  for  sheriff   163 

stay  of  proceedings  on  judgment  for  sheriff 164 

judgment  against  sheriff  for  escape  is  evidence  of  damages. . .  165 

by  person  causing  confinement  or  prisoner 166 

measure  of  damages    167 

action  for  escape  barred  by  action  on  bond 168 

defences-  in  action  by  person  causing  imprisonment 169 

stay  of  judgment  for  escape  pending  action  by  sheriff  on  bond.  170 

coroner  may  prosecute  undertaking  of  sheriff  for  liberties. . . .  178 

action  undertaking  given  by  person  arrested  by  coroner 180 

Jefferson  County. 

jail  liberties  for ~  145 
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Jolader. 

oi  causes,  see  "  Pleading,"  VI. 
of  parties,  see  "  Pahties,"  IV. 

J«tBt  Debtor*. 

estate  of  party  jointly  liable  not  discharged  by  death 

non* joinder  or  misjoinder   in  action  against  joint   debtors  en- 
gaged in  trans^rtation  IMS 

separate  composition  with  one  does  not  release  others 1942f 

satisfaction  of  judgment  upon  composition  by  one 1943 

rights  of  co-debtors  not  affected  by  composition  with  one 19f| 

consent  to  insolvent's  discharge  has  effect  of  composition 215< 

confession  of  judgment  by  one 1271 

h   PaOCSDUEB,    ETC.,    WHBN    ALL    HOT    SKRVSD. 

action  may  proceed   19^ 

judsitkent 1032 

docketing  judgment 1996 

effect  of  judgment  1038 

execution • 1984 

enforcement  of  execution 199B 

in  supplementary  proceeding  against  one  or  more 2461 

joint  property  may  be  reached  in  judgment  creditor's  action..  1871 

Jn  justice's  court, 

rendition  and  entry  of  judgment 8920 

execution 8020 

docketing  transcript  of  judgment W21 

11.  Action  to  charcb  one  not  saaviD  in  pkxvious  suit. 

may  be  maintained   1937 

complaint 1938 

defences  available   1930 

provisional  remedies.  .  1940 

judgment 1941 

execution 1941 

costs. 1941 

separate  action  against  partner  not  sued  or  served  in  original 

suit 1940 

joint  property  may  be  reached  in  supplementary  proceedings 

on  judgment 2461 

action  on  justice's  judgment  against 8021 

ni.  Actions  on  joint  and  sevbeal  liabiutt. 

severance  on  death  of  one  defendant TS% 

consolidation  '^f  actions 819 

persons  jointly  liable  deemed  one  person  in  action  against  de- 
fendants severally  liable 4Sn 

failure  to  join  persons  jointly  liable  with  defendant  severally 

liable 4Bt 

'oliit-Stoelc  AsBoelatlonB. 

included  in  term  "  person  "  in  condemnation  law 8888 

service  of  summons  on  stockholders  by  publication 438,    439 

filing  of  statement  of  names  of  members. 1945 

non-joinder  or  misjoinder  of  defendants  in  action  against  per- 
sons engaged  in  transportation ■ .  • . . .  1945 

proceedings  to  sell,  mortgage  or  lease  real  property,  see  "  Sale 
OF  Real  Peofeety." 

Joint  TensiBtE. 

See,  also,  "  Paetition." 

separate  action  in  ejectment  by J500 

ouster  to  be  proved  in  ejectment  between  co-tenants IgO 

action  for  waste  against  co-tenant.  .^ 1JB8 

for  proportion  of  profits  against  co-tenant 1W8 
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'''term  defined   •••••••••••••••••t»»*>»««*»«»*««a»«***««,«««»«a 

disobedience  of  inferior  magistrate,  judge  or  officer  ^anishable..      14 

convention  of  judges  to  make  general  rules  of  practice 11 

power  to  adjourn  term  of  court 84 

vacancy  or  change  in  office  not  to  cause  discontinuance 2fl 

may  settle  case  or  make  return  after  expiration  of  term 2S 

adjournment  of  term  for  absence 8S 

may  change  place  of  holding  court  of  record 40 

may  adjourn  actual  session  to  another  place 41 

not  to  decide  question  not  argued  before  him 46 

disqualihcation    for  interest    40 

by  relationship  to  parties 4ti 

judge  ot  appellate  court  not  disquaimed  by  being  policyholder 

ot  company 46 

not  to  be  interested  in  costs  47*      40 

residence  or  payment  of  taxes  !n  town  does  not  disqualify 48 

must  not  practice  in  his  own  court 40 

law  partner  or  clerk  cannot  nractice  before  him 49,      50 

not  to  act  as  attorney,  etc.,  in'  matter  before  him RO 

not  to  take  fees  for  advice  in  matters  before  him,  etc 51 

continuance  of  special  nroceeding  on  death,  etc 62,      58 

of  court  of  record  to  file  certificate  c f  age.^ 54 

perinitting  person  to  practice  unlawfully  in  New  York  city  a 

misdemeanor « 64 

oaths  and  affidavits  may  be  taken  before 842 

not  to  be  appointed  referee  except  by  consent 1024 

aoDointed  referee  bv  consent  to  act  without  compensation 1024 

clerk,  etc.,  of,  not  to  act  as  referee,  etc 1024 

of  court  of  record,  disqualified  as  trial  iuror 1029 

mode  of  exercising  authority  to  issue  habeas  corpus 2066 

justices  of  city  court  of  New  York •• 320 

suspension    from   office 321 

designation   of   chief   justice *S2'J 

remarks  or  comments  of  judge,  duly  excepted  to,  shall  be  sub- 
ject of  review 1323a 

I  'adffinenta. 

definition 120C 

"judgment"  refers  to  judgment  in  civil  action 3343 

"  judgment  creditor  "   defined    3343 

"  judgment  creditor's  action  "   defined    3343 

dasstned  as  interlocutory  and  final 1200 

fl»  RXMDITION    ANP    SNTKY. 

1.  General  provisions. 

of  court  ( f  claims 269 

of  appellate  division  on  appeals  frort  court  of  riaim;.... .  275 

to  be  signed  by  clerk  and  filed 1236 

clerk  to  keen  '*  judgment  book  " 1230 

to  be  recorded  in  judgment  book 1236 

may  be  entered  in  term  or  vacation '.  1202 

application  for,  to  sinfcle  judge  in  first  instance 120.^ 

order  for,  without  notice  bv  judge  out  of  court 120^ 

leave  to  withdraw  motion  tor TTl 

tubsequent    application    to   another   judge,    after    refusal, 

forbidden 771 

may  be  for  or  against  any  of  parties 120^ 

may  determine  rights  of  parties  on  s.nme  side 1201 

may  grant  affirmative  relief  to  defendant   1204 

for  or  against  married  women   12W; 

on  issue  joined,  plaintiff  may  have  any  relief  consistent 

with   complaint    120'J 

rate  of  damages    120S 

bears  interest  from  time  of  entry 1211 

directing  sale,  may  direct  delivery  of  posseSAion   '  IfiTH 

on    counterclaim     503 

affirmative  relief  to  defendant  on  counterclaim    .VM 

ajnendment,  when  against  defendant  by  fictitious  name. .  1231 

53  tsan 
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J«aannent»  —  Contlnved. 

I.  Rendition  and  entry  —  Continued, 
3b  00narQl  ^ovisions  —  Co  aImmmi^ 

on  ftdmiaaioa  of  MiPt  ol  dewm^i, •, BU 

on  f  rWolouA  pleaain^ 9X7 

^A  aoeeptaiific  of  tender TM 

of  omr  to  liqufdteile  damapEM  oonditioaailjK. 739 

ot»  defendant's  offer  to  compromise ...^  7?9 

asiaisst  one  or  more  defendamts  wvctally  liable 4Bit  13nS 

In  action  to  en>oin  i»voceedinfira  after  verdict,  ete CIS 

discharge   froai  arrest   for  delay  m  entering. ..........  572 

motions    for    judgment   on    pleadings «..•  647 

%  After  d€ath  of-  patty, 

not  to  be  entered  a^inst  par^  vHo  dies  before  ijerdlct- .     T65 

on  death  of  party  alter  verdict,  etc W8l  121A 

effect  of  entry  after  dieath 1210 

3.  Interlocutory. 

may  state  substance  of  final  judgment 1231 

may  require  settlement  of  finals  by  court  or  referee   ....  12S1 

award  of  costs  in    12S1 

laotion  foe  new  trial  after .^ IJW'^ 

on  decision,  etc..  in  action  for  dSrorce 1h4 

4.  After  trial  of  issues, 

deotaion.  of  demurrer  to  direefc  final  or  iattfiooiAory 1081 

to  be  entered  in  oonioraiity  to  general  verdict 11  ^ 

after  trial  of  several  issues  of  lav  and  fact ^^*  ^^^ 

final,  oa  iasue  of  law  only 12S2,  1223 

after  jury,  trial  of  specific  questions  of  fact 1225 

after  reference  to  determine  specific  auestioos  of  fact. . .  122B 

on  trial  of  whole  issue  by  court  or  re/eiree. 121SS 

motion   for  final,  on  interlocutory  judgment  eatesed  on 

decision  or  report   _ 123n 

motion  for,  on  special  verdict. .  .^ 12S3 

on  verdict  subject  to  opinion  of  court 12S4 

on  setting  aside  .v«rd4Gt  subject  to  opinion  of  court 119 

Interest  from  rendition  of  verdtct,  etc  to  be  inohided. . .  12B 
on  motion  for  new  trial  to  appelate  division  m  fipst  in> 

stance 1227 

final,  by  anoellate  division  on  affirmance  of  interloeutoe^  1224 

of  appellate  division  or  general  term  on  appeal 1S17 

on  determination  of  appeal  by  court  of  appeal* 1337 

on  appeal  from  inferior  to  supreme  cpuct 1345 

5.  In  specific  actions   and  proceedings. 

in   action   to   annul  ocM'porakion ••....• 1809 

Arbitration, 

submission  may  stipulate  for  entry  on  award 230S 

entry    on    award 2378 

on  death  of  party  after  award £^ 

in  what  county  to  be  entered 23(96 

Creditor's  action  against  Jieirs,  etc. 

to   direct   collection    from   realty   not   aliened   by   de 
feudant 1832 

Divorce. 

entry  of  interlocutory  judgment 1774 

final   judgment   after    three    months 1h4 

Doiver. 

interlocutory,  for  admeasuremeat  by  referee  or  com- 

missioners 1*1 

final IfflS 
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idirnftentii  —  Continued. 

I.  Rendition  and  entry  —  Continued. 

6.  In  speeUic  actions  and  praceedmgf  —  Contitntcd. 
Exttvt^rs  and  admimstraiows, 

may  be  entered  agarrn^t  all  as  if  all  had  appeared. . . .  1817 
to  state  wiiether  awarded  personally  or  m  represcrtta- 

tiTe  capacity 1815 

for  costs 1835 

ftnal,  on  foreclosure  of  mortgage  of  realty 16S8,  1627 

of  Ken  upon  chatteT 1739 

JoTHf  debtors. 

when  all  not  served 1932,  1033 

hi   action   to   charge  joint   debtor   not   auraaioned   in 
previous  suit.  • • 1941 

Mandamus, 

finarl  order  m  nHrndbmua  may  be  enter«(f  as 2082 

MofrimoniaT  actions. 

t»  b*  remdiered  oaly  b^  court 1229 

in  divorce  and  separation 1771 

lop  aUmoay  in  action  of  divorce 1759 

annulling  and  modifying  alimony,  ctc.»  awarded  by..  1771 

for  costs  in  action  for  divorce  or  separation 1709 

for  education  and  maintenance  of  children  in  action 

of  divorce 1759 

of  divorce  against  husband  does  not  affect  wife's  ia> 

choate  right  of  dower 1759 

Uuisance». 

final,  for  plaintiff  hi  action  for  mtisance 1062 

romwwn, 

interlocutory 1546 

final  of  partition  on  report  of  commissioners 1557 

to  direct  delivery  of  possession 1558 

final  confirming  sale   1577,  1578 

to  be  entered  in  county  where  property  situated 1677 

may  be  recorded  in  each  county  wncre  lands  are....  1595 

Quo  warranto, 

of  ouster  from  office 1956 

Replevin, 

final,  when  distinct  chattels  awarded  to  di£Ferent  par- 

^  ties 1728 

final.  .^     1730 

in  justice's  court   2931 

C  tn  justices^  courts. 

when  to  be  rendered  and  entered 3015 

of  nonsuit. 8013 

upon  counterclaim  in  justice's  court *......  2949 

upon  verdict  ^r  decision 3014 

on  remission  of  part  of  verdict  or  decision 3016 

raidition  and  entry  against  joint  debtors •..«• 8020 

iaH3 


IKDBX. 

im&mmfutm  —  C«nttiiited« 

II.  By  dbfault. 

without  application  to  court  in  actions  on  contract,  etc 4M 

when  notice  of  sum  demanded  not  served  with  summons 419 

when  complaint  not  served  with  summons 419 

when  clerk  may  enter   1212 

on  verified  complaint 1213 

on  unverified  complaint 1213 

proof  of  loss  of  instrument  and  contents 1213 

when  plaintiff  must  apply  to  court 1212,  1214 

proceedings  on  application  to  court 1215 

application,  on  service  by  publication 1216 

for  money  only,  to  be  entered  on  service  by  publication  only 

when  attachment  issued   1217 

papers  to  be  filed  on  entry  on  summons  by  publication 1217 

when  to  be  entered  against  infant  defendant 1219 

notice  to  defendant  of  application  for  judgment 1219 

on  failure  to  reply  to  counterclaim 515 

on  default  of  answer,  judgment  not  to  exceed  demand    for 

relief MPT 

ascertaining  damages  on  application  for 1215,  1216 

in  replevin 1329 

notice  to  defendant  of  assessment  of  damages 1219 

demand  of  notice  of  assessment  of  damages 1219 

in  matrimonial  action,  to  be  rendered  only  by  court. . .  1229,  1753 

1774 
when  defendant  served  by  publication,  etc.,  may  defend  after 

final  judgment 445 

relief  against  default  within  one  year TT 


III.  By  confession. 

jurisdiction  of  N.  Y.  city  court  to  enter 315 

of  AlbanjT  city  court S324 

of  Troy  justice's  coutt 3225 

when  judgment  may  be  confessed 1273 

married  woman  may  confess. ...» 12T3 

verified  statement  for  1274 

statement  may  be  filed 1275 

on  filing,  judgment  to  be  entered 1275 

costs  and  disbursements  on 1275 

not  to  be  entered  after  defendant's  death 1275 

judgment-roll 1276 

docketing  and  enforcing 1276 

execution  when  debt  not  all  due 1277 

successive  executions  as  debt  falls  due 1277 

by  one  of  several  joint  debtors 1278 

In  justice's  court. 

jurisdiction  of  justice  to  render. 2864 

entry 30K) 

mode  of  confessing  9011 

when  judgment  voi/    9012 

IV.  Judgment-roll. 

destruction  of  iudgmcnt-rolls  not  authoriied 21 

not  a  lien  until  roll  filed 1250 

cannot  be  enforced  until  roll  is  filed 1239 

to  be  filed 1237 

of  what  roll   consists    .....* VSiX 

decision  or   report  of  referee   forms  part liK^ 

on  entry    by   uetault    1237 

by   whuni  prei)ared VZS$ 

iudurseinent  ot  time  of  tiling   12JV 

b«w  indorsed,  on  entry  alter  (i<^th   121tf 


INDEX. 

vdarments  —  Continued* 

TV.  Judgment-roll — Continued. 

admission  of  counterclaim,  part  of 612 

order  substituting  successor  of  officer  or  trustee  to  be  annexed.     706 

memorandum  of  tender  and  acceptance  to  be  annexed 734 

exceptions  to  decision  or  report  to  be  annexed 994 

final  order  in  condemnation  proceeding  to  be  attached 8373 

on  award  in  arbitration 2379 

on  confession 1276 

on  submission  of  controversy 1281 

on  final  order  in  mandamus 2082 

replevin  papers  to  form  part  of 1717 

on  affirmance  by  apellate  division 1354 

on  appeal  from  justice  of  peace 8061 

copy  to  be  filed  with  secretary  of  state  in  action  to  annul  cor- 

poration > 1803 

in  action  to  vacate  letters  patent 1959 

V*  Docketing. 

sections  1245-1270  apply  only  to  judgments  for  money....   1272 

docket    books    to    be    kept 1245 

mode  of 124G 

current  docket  books  in  New  York  county 124.>a 

clerk    to    furnish    transcript , 1247 

filing  and  docketing  transcripts 1247 

penalty  and  damages  for  clerk's  neglect 1248 

dockets  open  to  search  and  examination 1249 

not  a  lien  until  docketed 1250 

amendment , 1260 

power  of  courts  over  docket 1269 

court  may  direct  docket  nunc  t>ro  tunc 1269 

return  of  execution  unsatisfied  to  be  entered 1265 

entry  to  preserve  lien  for  purpose  of  contribution  after  sale 

on  execution 1486 

cancelling  or  correcting  docket  on  reversal  or  modification  on 

appeal 1321 

by  court  of  appeals 1322 

of  judgment  by  confession  1276 

of  compensation  and  costs  awarded  in  condemnation  proceed- 
ings  3373 

of  decrees  for  monejr  by  surrogate's  court 2561 

of  award  in  arbitration 2379 

of  final  order  on  mandamus 2082 

of  fine  imposed  by  judgment  ox  ouster  from  office lQr>6 

of  judgment  charging  joint  debtor  not  summoned  in  previous 

suit 1941 

of  interlocutory  judgment  of  divorce  awarding  costs 1174 

against  joint  debtors  when  all  not  served 10;^ 

separate   dockets   when   judgment   awarded    against   executor, 

etc.,  personally  and  as  representative 1816 

final  judgment  in  replevin 1730 

in  justice*-  court    2931 

orders  to  enforce  fines  of  jurors  in  New  York  county 1117 

unpaid  jury  fines  in   Ktn^  county 1166 

Ivdgment  of  court  of  claims .* 269 

Transcripts  of  justices'  judgments. 

justice  may  give  transcript  after  expiration  of  term,,..  8028 

transcript  after  death,  etc.,  of  justice 3146 

may  be  docketed  within  six  3'ears 3017 

in  action  for  chattel 3019 

against  joint  debtors .3021 

in  another   county 3022 

fcreclosing  ireclip-ics'  liens  in  courts  not  of  record 3410 

ot  Albany    city    court , .S225 

of  Troy  justice's  court 3225 
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INDEX. 
iteB9lTeiit  Debtors  —  Contlnaed. 

I.    DllCHABGB    PBOM    DEBTS ContillUCd. 

4h  The  discharge;  its  effect  —  Continued. 

how  validity  tested  by  creditor .^ 2f ! 

debtor  to  b«  released  from  imprisonment  for  discharged 

debt  or  liability    

when  void  for  fraud  or  misconduct  of  debtor 2180 

validity  of  discharge  may  be  attacked  on  motion  to  vacate 

order   of   arrest    ^ 21S7 

on  motion  to  vacate  execution  against  person 2187 

limitation  of  action  against,  to  recover  chattel 383 

discharged  debtor  to  give  security  for  costs S269 

II.  Exemption  pbom  abbbst  ob  discrabge  fob  iMPBtsoicMENT.  * 

who  may  apply  2188 

to  what  court  application  made 2188 

contents  and  verification  of  petition 2189 

petitioner's    schedule   2190 

affidavit  to  schedule    2191 

order  to  show  tause 2192 

publication  and  service  of  notice  of  application 2192 

procedure   2193 

hearing   219S 

trial  of  contested  anplication 2193 

ordei    directing  assignment   219i 

nomination   and   appointment  of  trustee 2194 

contents  and  effect  of  assignment 2194 

when  exemption  from  arrest  or  imprisonment  to  be  i^nted..  219!S 

order  to  be   recorded 2196 

release  of  oetit^ioner  from  imprisonment 2197 

debts  and  liabilities  rot  affected  hv  exemption 2198 

lien  of  iudffniept  or  decree  not  affected  by  exemption 2198 

ordT  of  exemption  void  for  misconduct  or  fraud  of  d^tor. .  2199 

validity  of  exemntion  may  be  attacked 2199 

debtor  exempted  from  arrest  to  give  security  for  costs 3209 

Ins|»ec4lon. 

?<»e,  also,  '*  Physical  Examination." 
Of  books  and  PA»»r»s. 

court   may   order    808 

gep«Tal  rules  of  practice  to  prescribe  cases  for.  and  procedure.     804 

petition    WW 

order  to   discover   or  show   cause 80R 

stay  of  proceedings  oending 9SV^ 

vacating  order  to  discover  or  show  cause 80« 

order  on  return  of  order  to  show  c«iMse 8W 

anpointroent  of  referee  to  superintend W17 

fees  of  referee   jon" 

punishment  for  d*«obedience  of  order fititl 

striking  out   pleadire   for  disobedience  of  oMer 80^ 

dismissal  of  comnlaint  for  disobedience  oiF  order 808 

exclusion  from  evidence  on  disobedience  to  order 9nfi 

disobedience  to  order  a  contempt ', fkOR 

effect   of   paoers,    etc.,   produced g09 

of  property  levied  on  under  execution 1384 

surrogate's  books  to  be  open  to *  24Qr 

of  books  on  obtaining  relief  from  subi.<ena  ducur  lecom ....!!     867 
f  Insurance  Compmnlen. 

•policyholder  not  disqualified  to  act  as  judge  of  rppellate  court..       46 

petition  by,  for  change  of  name. 2411 

superintendent  of  insurance  to  approve  chang-^ t !  2411 

contents  of  petition  for  change 2412 

order  changing  name  to  be  filed  with  su;ifrintendent  of  insur- 
ance   .  ....    2414 

proceedings  to  change  name  of  town  oi  <..»unty  co-operative  in- 
surance companies   2411,  2413,  2414 
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I]t«itr«.iice   Companlea  —  Continued. 

excepted  from  provision  for  voluntary  dissolution 2420 

service  of  summons  from  justice's  court  on 2881,  2882 

resideiice  for  purpose  of  jurisdiction  of  justice's  court...  J2869.  2881 


• 


after  sufficient  tender 733 

on   judgment,    runs   from   time   of   entry 1211 

of  restitution   , 1211 

of    court    of    claims. 289 

from  time  of  rendition  of  verdict  to  be  included  in  judgment..  1285 

execution  to  specify  date  from  which  to  be  computed 1.368 

to  be  added  to  verdict  for  causing  death  by  negligence 1904 


-when  ordered , 820 

terms   within    discretion    of   court 820 

suit  by  debtor,  demanding  Jud^ent  of 820a 

may  be  ordered  in  court  of^  claims 281 

Interpreters. 

appointment  of,  in  Kings  county 94 

for   county    court   of   Kings 300 

for   surrogate's   court   of  Kings    county 2513a 

of  city  court  of  New  York 333 

punishment    for    falsely    interpreting 334 

not  to  receive  fees  for  official  services 336 

appointment  of,  for  justices  in  peace  court  of  Brooklyn...  3121-3124 

Interrovatorlea. 

for  examination  of  witness,   see  "  Deposition." 

Intervention. 

person  interested  may  apply  to  be  made  party..... 452 

Intestate. 

definition   of,   in   surrogate's   proceedings 2514 

Inventory. 

See  "  Surrogate's  Court." 

on   attachment,   see   "  Attachment." 

committee  of  property  of  incompetent  to  file  in/entory 2341 

annual  examination  of  inventory 2342 

order  that  committee  file  inventory  or  supply  deficiency.  2342 

of  decedents'   estates : 2665-2676 

when  inventory  may  be  contradicted  in  action....  1832,  1834 
liability  for  uncollected  demands  included  in 1833,  1834 

of   general    guardian,    annual 2660 

affidavit   2661 

to   be    examined   by   surrogate   annually 2662 

supplying,  defects  in  . 2663 

IipresnlArltlea. 

See,    also^    "Amendment;"     "  Defects;  •*    "Mistakes." 

curec'  by  judgment  on  verdict,  etc 721 

to    lie    supplied   by   court 722 

power  of  court  to  amend   process,  pleadings,  etc 723 

immaterial  errors  to  be  disregarded •• 723 
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» 

>P    LAW   AND    FACT. 

defined ^^ 

must  be  disposed  of  by  trial •  O^ 

order  of  trial  of  issues  of  Uw  and  of  fact ^. 5Hi<i 

court  may  direct  order  of  trial  of  issues  in  same  action ....  067 

separate  trid  of  one  or  more  issues ^Z^ 

immaterial  issues  need   not  be  tried OTii 

to  be  tried  at  terms  held  by  one  judge  only 876 

filing  note  of 977 

.      in  N.  Y.  city  court «1«2 

order  on   calendar   > 978 

order  of  disposition  of 97S  J**?^ 

either  paHy  may  bring  t«  trial 980 

of  law  tHable  by  court 9R8 

when  it  arises   9B4 

triable  at  special  term ^ 976 

triable  in  any  county  in  judicial  district »**^<) 

when  to  be  tried  as  contested  motion 9V6 

severance  of  issues  of  fact  and  of  law  on  different  causes. . . .  \^JO 

of  fact;  when  it  arises WM 

triable  by  jtiry 96P 

what  issues  triable  by  court 969 

counterclaim  deemed  an  action  for  purpose  of  trial  by 

court  or  jury   974 

when   issue  sjrises  on  alternative  mandamus ._._.._.  ?f>79 

COM3  when  issues  of  law  and  of  fact  joined 8282,  3233 

when  several  issues  of  fact  joined 3234 

Special  issues  for  tsial  by  jury. 

feigned  issues  abolished  and  order  substittlted 823 

as  of  right 970 

when  discretionary , . ..    971 

trial  of  issues  remaining  after  jury  trial  of  specific  questions.     57^ 

how  settled  and  tried  in  action  to  annul  marriage 17!W 

settlement  of,  in  action  for  divorce 1757 

on  opposition  to  insolvent  discharge  from  debts 2108 

on  application  for  exemption  from  arrest,  etc. . .  ^ 2108 


lall 

1. 


II 


J. 

detention  of  civil  prisoners  in,  see  "  Impaisoniient.'' 

,  Desigkatzon  and  custody  of. 

keeper,  etc.,  of  county  jail  exempt  from  jury  service 1080 

in  New  York  county 120 

custody  of 180,  121 

In  counties  other  than  New  York 121 

prisoner  may  be  detained  in  either  of  several 122 

civil  and  criminal  prisoners  to  be  kept  separate 123 

males  and  females^  to  be  kept  separate 124 

misdemeanor  to  violate  provisions  for  separation  of  prisoners.  125 

custody  and  detention  under  federal  process 133 

appointment  of  phy«icians    128 

removal  of  sick  prisoners  to  hospital 127 

liquors  not  to  be  sold  or  used  in ...••,•  1S8 

permit  to  use  liquors  in 129 

misdemeanor  to  bring  liquor  into * 130 

^      to  suffer  use  or  snlc  of  liquor  in » ,,,  130 

qesignation  of,  if  iail  becomes  unfit 185 

revocation  of  designation  of XS6 

13178 


INDEX. 

JallM  —  Contlnueil. 

I.  Designation  and  custody  of  —  Continued. 

designation  of  jail  to  be  served  on  sheriff 147 

removal  of  prisoners  on  Jail  liberties  to  new  jail.... 138 

revocation  ot  temporary  designation  141 

removal  of  prisoners  in  case  of  fire   \  143 

temporary  designation  during  absence  of  judge 144 

production   of  civil  prisoner  on   indictment ir>6 

place  of  sheriff's  confinement  deemed  a  jail 176 

must  he  delivered  to  new  sheriff  184 

enforcing  delivery  of,  to  sheriff's  successor 188 

Jail  Liberties. 

I.  Designation  op. 

in  case  of  designation  of  temporary  jail 138-140 

on  revocation  of  temporary  designation 142 

de!!ignated  in  the  several  counties 145,  146 

to  continue  until  altered 146 

how  laid  out 147 

resolution  establishing,  to  be  posted  in  jail 148 

11.    WlIEK    ENTITLED   TO. 

who  admitted  to   149 

undertaking    for 150 

is  for  indemnity  to  creditor 151 

to  be  filed , 150 

justification  of  sureties   150 

exonerates  sheriff  from  liability   150 

deposit  of  money  in  lieu  of  undertaking 582 

prisoner  committed  if  surety  insufficient   1«}2 

sureties  may  surrender  prisoner 153 

manner   of   surrendering  prisoner    .  .  . . » 154 

sherifif  entitled  to,  on  giving  bond 177 

person  arrested  by  coroner  in  action  by  sheriff  as  plaintiff  en- 
titled to 180 

undertaking   for,   by  person  arrested   by  coroner 180 

person   taken   in   execution    for  penalty  or   forfeiture  not  en- 
titled  to    3032 

prisoner  for  contempt  or  misconduct  not  entitled  to 157 

not   entitled   when   confined   on  execution   for  woman's  earn- 
ings      3221 

III.  Escape.     See,  also,   "  Escape." 

escape  defined    155 

sheriff's  liability  for  escape  from 158,  159 

li  ibility  of  coroner  for  escape  of  sheriff   177 

esrai»e  of  person  arrested  by  coroner   181 

penalty  for  connivance  at  escape   159 

money  deposited  to  be  applied  to  damages 582 

IV.  Action  on   bond. 

return  of  prisoner  as  defence    160 

sureties  may  make  any  defence  available  to  sheriff IGO 

judgment  ai<ainst  sheriff  evidence  against  sureties 161 

summary  judgment  for  sheriff  against  sureties 162 

application  for  summary  judgment  for  sheriff   163 

stay  of  proceedings  on  judgment  for  sheriff 164 

judgment  against  shcrilT  for  escape  is  evidence  of  damages...  165 

by  person  causing  confinement  of  prisoner 166 

measure  of   damages    167 

action  for  escape  barred  by  action  on  bond 168 

defences  in  action  by  person  cauMng  imprisonment   169 

stay  of  judgment  for  escape  pending  action  bv  sheriff  on  bond.  170 

coroner  may  prosecute  undertaking  of  sherift  for  liberties....  178 

action  undertaking  given  by  person  arrested  by  coroner 180 

Jelfemon  County. 

jail  liberties  for v. 145 
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Jwry  and  Jvrora  —  CoAtinved. 

forfeiture  and  damages  for  taking  gift  or  bribe.. •• 

for  making  gift  or  bribe  to  juror IIW 

how  procured,  on  commission  for  appoiatment  of  oomiBlttee  of 
incompetent 

how.  summoned  on  writ  of  assessment  of  damaget. 

aummoning  and  impanelling  in  summary  proceedings  to  re- 
cover possession  of  land ......._. 2247 

to  be  sworn  and  summoned  on  writ  of  assessment  of  damages.  »2J10 

sheriff,  etc.,  to  keep  jury  in  special   proceeding IIW 

flne   for  miaconduct  of  officer  attending  jury   in   special   pro' 

ceeding IIM 

exclusion    from   courtroom   during   argument   of   nonsuit 1190 

L  Qualifications;  selection  and  attendance  of  trial  jubobs 

ELSEWUEEB  THAN   IN    MEW  YOEK  AMD   KINGS   COUNTIES. 

1.  QualiHcations. 

qualifications 1067 

by  possession  of  real  estate  under  executory  eon- 
tract lOM 

certain  public  officers   disqualified 1029 

exemptions  from  service  1030 

evidence  of  exemption   « lOSl 

exemption  for  actual  service  in  New  York  county 1084 

disqualified   and    exempt  persons  to   be   discharged    from 

service 1032 

when  excused  from  serving 103S 

application  of  sections  1027-1033 1084 

%  Preparation  of  lists;  drawing;  notHieMHou, 

supervisor,  town  clerk  and  assessor  to  make  jury  list. . . .  1035 

names  to  be  taken  from  assessment- roll 1038 

duplicate  lists  to  be  filed  with  county  and  town  clerks. .  1037 

county  clerk  to  make  and  deposit  ballots 1C)38 

old  ballots  to  be  destroyed 1039 

notice  to  town  officers  to  transmit  jury  list. 1039 

to  serve  for  three  years 1040 

preparation  of  jury  list  in  cities 1041 

number   of  jurors  to   be  drawn   for  each  jury   terra  of 

courts  of  record   « 1012 

when  drawing  to  take  place , 1042 

drawing  and   notification  of,  ia  coynty  court 357 

drawing  of,  for  adjourned  term  of  court.. 34 

notice  of  drawinor   1043 

sheriff  and  county  judge  to  attend  drawing 1044 

sheriff  or  countv  judge  not  appearing,  to  be  again  notified.  1045 

officers  required  to  be  present  at  drawing 1016 

method  of  drawing   1047 

minute  of  drawing  to  be  made 1047 

list  of  persons  drawn  to  be  delivered  to  sheriff 1047 

sheriff  to  notify  jurors  and  make  return 1048 

list  of  jurors  drawn  to  be  furnished  to  appUcanta 1019 

names  of  jurors  who  have  served  to  be  kept  in  sqwrate 

box 1050 

not   appearing  to  be  returned  to  ballot-box lORO 

drawing  to  be  from  second  box  when  first  exhausted....  1051 

third  jury  box  to  be  kept l^S 

names  to  be  deposited  in  third  box Ifm 

court  may  direct  drawing  from  third  box  to  fill  panel...  1054 

notification  of  jurors  drawn  by  order  of  court 1(05 

justice   of    supreme    eonrt    or    county   judfa   may    order 

additional   iurors  drawn    1096 

order  for  additional  jurors  to  be  filed  with  coan^  clerlr..  10S7 
supreme  or  county  court  may  order  clerk  to  draw  addi- 
tional jurors 1068 

attendance  of  panels  in  Albany  county. 10S8 

drawing   of  additional   jurors •..•••■••••..•  KM 
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y  and  Jurors  —  Contlnuecl, 

I.  Qualifications;  sslsction,  etc. —  Continued. 

2.  Preparation  of  lists;  drawing;  notification  —  Continued. 

notification  of  additional  jurors 106i 

county  court  mav  designate  days  of  attendance  of  jurors.  1060 
deputy  county  clerk  possesses  powers  of  clerk  when  ab- 
sent   1061 

sections  10851061  not  applicable  to  New  York  or  Kings.  1062 

8.  Fines  for  non-attendance. 

amount 1072 

imoosition  of  fine  when  juror  personally  notified 1073 

oraer  to  show  cause  when  juror  not  personally  notified. .  1073 

may  be  made  returnable  at  county  court 1074 

clerk  to  oeliver  certified  copy  of  order  to  sheriff 1075 

hearing  upon  order  to  show  cause 1076 

discontinuance    when    death,    insanity    or    remoral    from 

^  county  shown 1077 

discontinuance  of  proceeding  on  satisfactory  excuse 1077 

sections  1072-1077  not  applicable  to  New  York  or  Kings.  1078 

fl.  Qualifications;  selection  and  attendancs  or  trial  jurors. 

IN   NEW   YORK   COUNTY. 

penalty  for  false  certificate  by  physician 1120 

for  refusal  of  information  to  commissioner 1121 

bribery  of  officer,  etc.,  a  misdemeanor 1122 

acceptance   of    bribe   a    misdemeanor 1123 

concealment  of  offer  to  take  bribe  a  misdemeanor 1124 

false  bwearing  perjury   1125 

!•  QualiUcaUons:  exemptions;  estcuses. 

qualifications 1029,  1079 

resident  defined , , 1080 

.  persons  exempt  from  service 1081 

proof  of  right  to  exemption '1082 

militar]^  officers  to   certify  to  commissioner  persons  per- 
forming military  duty    1083 

discbarge   for  actual   service 1084 

when  excused  after  actual  service 1084 

temporarily   excusing   from   attendance 108S 

when  and  how  juror  excused 1080 

applying  to  be  excused  must  produce  notice  to  attend...  1087 

aeryice  in  court  not  of  record  as  excuse 1088 

daima  for  exemption  to  be  heard  by  commissioner.  1090,  1094 

3.  Commissioner  of  Jurors.  , 

powers  and  duties   , 1090 

to  hear  and  determine  claims  for  exemption 1090,  1094 

may  appoint  assistants,  etc 1091 

to  designate  assistant?  to  attend  drawing 1091 

and  assistants  may  administer  oaths 1001 

public  officers  to  aid 109? 

office  and  rooms lOO.*^ 

to  select  trial  jurors 1090 

to  prepare  jury   lists 1094 

clerk  to  certify   attendance,  excuses,   fines,  etc 1089 

to  receive  fines  1118 

accounts  of  commissioner   1118 

3.  Jury  lists;  drawing;  attendance. 

jury    year 1084 

length  of  jury  service  required 1084 

preparation   of   jury   lists    10i>4 

voters   and   non-voters*    lists    lOJH 

notice  to  testify  to  juror's  liability  to  serve   1095 
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J«ry  mnd  Jurom  —  Continued. 

II.  Qualifications;  selection*  etc. —  Continaed. 

8.  Jury  lists;  drawing;  attendance  —  Continued. 

penalty  for  disobedience  to  notice  to  testify  to  juror's  Usp 

bility  to  serve 

lists  to  be  returned  to  county  clerk 1096 

correction  of  jury  lists ^SSS 

ballots  to  be  prepared  by  commissioner  of  jurors lOgT 

supplemental   lists 1097 

number  of  jurors  for  each  term 1006 

when  jurors  to  be  drawn 1000 

what  officers  to  attend  drawing 1009 

notice  of  drawing   1100 

adjournment  of  drawing  for  failure  of  officer  to  appear. .   1101 

when  drawn  on  adjourned  day 1109 

mode  of  drawing 1103 

minute  of  drawing 1103 

drawing  for  term  consisting  of  two  or  more  parts 1104 

commissioner  may  issue  notice  of  drawing  to  jurors —  .    1106 
cop^  of  minute  of  drawing  to  be  delivered  to  commis- 
sioner  1106 

notice  to  attend  trial  term 1106 

service  of  notice  to  attend  trial  term 1106 

commissioner  to  make  return  of  notice  to  attend 1106 

clenk  to  certify  to  aldermen   failure  to  personally  serve 

less  than  maiority  of  panel 1107 

sheriff  not  entitled  to  fees  for  notifjring  jurors  when  less 

than  majority  personally  served 1107 

order  for  new  panel  during  term 1106 

drawing  of  new  panel  ordered  during  term HOB 

notice  to  attend  to  jurors  drawn  during  tenn...<-^. 1108 

4.  Imposition  and  collection  of  fines, 

fine  for  non-attendance   • .....••.  1100 

remission  of  fine   IIOO 

may  be  arrested  and  compelled  to  serve 1110 

remitting  and  enforcing  fines. lllS 

order  to  show  cause  wny  fine  should  not  be  enforced...  1113 

service  of  order  to  show  cause 1113 

hearing  and  determination  on  order  to  show  cause 1113 

appeal  from  order  enforcing  payment  of  fine 1113 

orders  to  enforce  fines  to  be  docketed  as  judgments 1117 

lien  on  real  property  of  orders  to  enforce  fines 1117 

execution  on  order  enforcing  fine 1117 

satisfaction  of  order  enforcing  fine 1117 

•     commitment   for   non-payment  of  fine 1117 

fine  to  be  paid  to  commissioner 1118 

corporation  counsel   to  prosecute   proceedings   to   enforce 

fines 1119 

actions  for  penalties  to  be  brought  in  name  of  city 1119 

compromise  and  discontinuance  of  actions  for  penalties.  1119 
report  of  corporation  counsel 1119 

5.  For  Municipal  courts. 

how  selected ...* 1110 

fine   for  non-attendance 1111 

6^  For  sheriff's  jury. 

drawing ...1112 

how  selected 1112 

division  into  panels UU 
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Sllf  Qualifications;  selection  and  attbnoancb  op  ntXAi.  jubobS 

IN    KINGS  COUNTY. 

corrupt  omission  of  juror's  name,   felony • 1158 

willful  neglect  by  commissioner  a  misdemeanor 11S9 

refusal  of,  or  false  information,  a  misdemeanor 1160 

suppression  of  notice  a  misdemeanor 1160 

false  certificate  of  physician  a   misdemeanor. 1161 

1.  Qualifications;  exemptions. 

qualifications 1029,  1126 

exemptions   from   servi(;e    1127 

proof  of  right  to  exemption ^ 1128 

commissioner  to  receive  evidence  of  exemption.....  1132,  1136 
grounds  for  excusing  from  service 1130 

Q.  Commissioner  of  Jurors. 

to  select  jurors   ; 1182,  1135 

revision  of  jury  lists  under  supervision  of  justices 1132 

examination  of  jurors  as  to  qualifications 1182 

to  receive  fees  and  fines  for  benefit  of  county 1133 

to  provide  office,  etc.,  for  commissioner 1134 

to  receive  evidence  of  exemption 1136 

clerk  to  certify  attendance,  excuses,  fines,  etc.,  to  com< 

missioner 1131 

to  collect  fines 1155 

to  report  and  pay  over  money ^  1162 

•  8.  Jury  lists;  drawing;  at^ndcnce, 

length  of  service  required • 1129 

how  selected 1182 

assessors  to  return  persons  liable  to  servige 1135 

to  be  selected  by  commissioner r. 1135 

how   selected    from   assessors'   returns 1135 

publication  of  notice  of  selection 1136 

preparation  of  list  of  trial  jurors 1137 

filing  list 1137 

supi^emental  lists 1138 

ballots  to  be  prepared  and  deposited  in  box 1139 

notice  to  officers  to  attend  drawing 1140 

number  to  be  drawn 1140 

proceedings  preliminary   to  drawing 1141 

mode  of  drawing   ]  142 

minute  of  drawing    1143 

boxes  to  be  scaled  after  drawing 1143 

procedure  on   drawings   after   first ]  144 

correction  of  lists    1145 

drawing  from  second  box  when  first  exhausted 1145 

panel   to  be  transmitted  to  sheriff 1146 

notice    to    attend    term 1129,  1146 

days  foi   which  jurors  notified 1147 

power  of  judge  to  excuse 1147 

judee  may  change  day.  of  attendance.^ 1147 

commissioner   to   make  return  of  service 1148 

order  for  new  panel  during  term 1149 

drawing  of  new  panel  during  term 1149 

notice  to  new  panel  drawn  during  term 1149 

compensation  to  tudsres  for  services  relating;  to 1151 

jurors  in  snen-j]  proceeding  before  county  judge 1150 

may  be  arrest c  J  and  compelled  to  serve 1153 

« 

^  Imposition  and  enforcement  of  fines. 

fine   for   non-attendance    1152 

notice  to  delinquents  to  show  cause 1154 
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Jury  and  Juror*  —  Contlnned. 

III.  OvALiFXCATioNs;  siLBCTtoH,  BTC. —  Continued. 

4*  Imposition  and  enforcement  of  /i)»f x  — >  Continaed. 

board  for  remission  and  enforcement  of  fines 1154 

powers  of  board 11&4 

commissioner  to  collect  fines 1155 

return  of  unpaid  fines 1135 

precept  to  levy  on  personal   property 1155 

enforcing  return  of  precept  by  commissioner 1159 

unpaid  fines  to  be  docketed  as  judgments 1156 

lien  of  unpaid  fines^  on  real  property • 1106 

execution  for  unpaid  fine IIK 

discbarge  of  lien  for  unpaid  fine 1157 

IV.  Special  or  struck  jury. 

what   courts   may  order 1063 

terms  of  order   for 1063 

notice  of  striking 1064 

mode  of  striking • 1065 

notice  to  jurors  to  attend 1066 

jury  formed  as  in  other  cases 1067 

drawing  additional  jurors  or  talesmen 1067 

peremptory   challenges • 1067 

disqualification   of  clerk  or  commissioner  of  juror*   for   in- 
terest .  . .•.• • 1068 

party  applying  for  struck  jury  to  pay  cxpenstt. 1069 

V.  Foreign  jury. 

copv  of  order  for,  to  be  delivere^to  sheriff lOfH 

mode  of  obtaining ...« • 1071 

notice  of  drawing ••••••••• 1070 

notice  to  juiiDra  to  attend * •••••••• ••••  1071 

VL  Collection  op  pikes  against  delinquents. 

See*  also, 

as  to  New  York  countyi  sufyrOt  II,  4. 

as  to  Kings  county,  supra.  III,  4. 

as  to  other  parts  of  the  state,  supra.  X,  0. 

clerk  to  issue  warrant  to  collect  to  sherjn 

to  whom  warrant  issues  when  delinquent  resides  In  cnother 

county. • 22SH 

levy  of  execution  on  personal  property  under  warrant 2296 

arrest  of  delinquent  under  warrant. 2296 

return  of  warrant 2297 

proceedings  to  compel  sheriff  to  return  warrant.,.. 221)7 

issuance  of  new  warrant  on  return  of  first 22&S 

clerk  of  court  to  make  schedule  of  fines  imposed. .  •  *  • 22SS3 

in  special  proceedings. 

fine  for   non-attendance   «.,. • 119R 

notice  of  imposition  of  fine.. .» 1197 

remission  of  fine 119^ 

special  return  of  delinquency  and  fine 1198 

collection  and  remission  of  fine  by  county  clerk 1196 

VII.  Trial  bv  jury.      Sec,  also,   "Trial;"    "Surrogate's  Court." 

feigned    issues    abolished 823 

to  be  had  as  prescribed  by  code 119U 

exclusion   of   jury    from   courtroom    during  argument   of   mo- 
tion  for  nonsuit .* 1190  < 

venire   to   procure  jurors   not   necessary 1191 

what    issues   are   triable   by • 968 

specific  questions  where  jury  trial  not  of  right.... 823 

trial  may  be  continued   beyond  term 45 

jury  may  be  discharged  on   Sunday....^ 6 

issues  of  fact  in   partition *. 1544 


INDEX. 

>7  and  Jnrorfl  —  Continued* 
VXI«  Trial  by  jury  —  Continued. 

view  lb  action  for  waste •.••••»•••.«•••« Ittt9 

issue  of  adultery  in  action  for  divorce....* 1767 

action  to  annul  corporation  triable  of  right •••  1800 

in  nature  of  qtAO  warranto  triable  of  right 1650 

to  vacate  letters  patent,  triable  of  right 1958 

issues  of  fact  on  alternative  mandamus 2063 

order  for  trial  of  questions  of  fact  arising  on  prohibition....  2009 
application    for   insolvent   debtor's   discharge  on    demand    of 

contesting  creditor 2168 

summary  proceedings  to  recover  jjosscssion  of  land 2247 

questions  to  be  stated  on  application  for  appointment  of  com- 
mittee  for  incompetent 2834 

qtiestions  of  fact  in  proceedings  before  surrogate  to  sell  realty 

to  pay  decedent's   debts • 2538 

in  New  York  county,  of  proceedings  in  surrogate's  court  for 

probate  of  will 2538 

upon  reversal  of  decree  of  surrogate  in  probate  cas« dlt88 

action  to  determine  validity  of  will,  triable  of  right •*.  2653a 

demand  for,  in  justice's  ^court •  *  • . .  2090 

in  marine  causes  in  N.  Y.  oity  court 818S 

VIlI.    PoRMATtON   Ot  tnS  JURY  AT  THE  TRIAL. 

clerks  to  prepare  and  deposit  ballots 1163 

to  draw  ballots  1164 

mode  01  drawing 1165 

persons  drawn   from  jur^ .• 1166 

disqualification    for^  relationship • 1166 

objection  for   relationship 1166 

ballots  drawn  deposited  in  second  box 1167 

returned  to  first  box  when  jury  discharged 1168 

of  absent  and  excused  jurors  returned  to  6rst  box 1160 

second  jury  may  be  drawn  before  first  discharged 1170 

when  talesmen  to  be  procured  or  jurors  drawn   from  third 

box 1171,  1172 

dis<)ualification  of  sheriff  to  summon  talesmen J^I§ 

notice  to  talesmen  and  return  thereon 1174 

fine   of  talesmen   for   non-attendance 1174 

exceptions  and  challenges   to  talesmen 1174 

no  objection  that  jurors  not  on  original  panel... 1170 

peremptory  challenges «..«•... «  1176 

no  challenge  because  officer  drawing  party  or  interested....  1177 

because  officer  notifying  party  or  interested 1178 

not  disqualified  bt cause  resident  or  taxpairer  of  municipality.  1179 

stockholder  of  corporation  partv  subject  to  challenge 1180 

employee  of  party  subject  to  challenge   1180 

challenges  tried  by  court  only   IIPO 

review  of  determination  of  challenges ' Il80 

IX.  VXRDICT. 

trial  deemed  to  continue  until  verdict 992 

may  be  discharged  on  Sunday 6 

discharge   on    failure  to   agree 1181 

proceedings  after  disagreement 1181 

plaintiff  cannot  submit  to  nonsuit  after  jury  retires 1182 

to  assess  damages  In  action  for  money 1183 

to  find  single  damages,  and  court  to  increase,  when  double, 

etc.,  damages  given 1184 

rendition  of  verdict,  subject  to  opinion  of  court 1185 

general   and   special   verdict  defined 1186 

when  general  or  special  verdict  to  be  rendered 1187 

appeal   from  judgment  where  general  or  special  verdict  ren- 
dered  1187 

special   finding  controls   general  verdict 1188 

•ntry  of  verdict  • ••••••. 1180 


INDEX. 

iury  and  Jnrora  —  Continued. 

IX.  Verdict  —  Continued. 

entry  of  judgment  on  verdict •   118L 

mistake  in  name  of  juror  cured  by  judgment  on  Terdict»  etc. .      721 
no  civil  o?  criminal  liability  for  verdict ; 1192 

X.    FXES  AND  COMPENSATION  OF  JURORS. 

fees 3313 

mileage 3814 

supervisors  may  make  Ulnwance 3314 

extra  pay  upon  protracted  trials 3315 

fees  in  8T>ecial   procecdin;;s S31€ 

comnensation    on   commission   for  appointment   of  committee 

of  incomnetent 2333 

sheriflF's    fees    for   notifyinjjr 3307 

presentation    of    claims    by    jurors    and    disposition    of    un- 
claimed   fees    3831a 

XI.  Jurors  and  jury  trials  in  justices'  coitrts. 

delivery  of  jury  list  to  justice 2900 

venire.  .   . 2991 

in  action  between  two  towns  or  cities 

delivery,  executi<yn  and  return  of  venire 

preparation  of  ballots   

drawing  jurors 

attachment  against  jurors  in  default 2096 

new  venire 2997 

talesmen 2907 

jurors'   oath.    2008 

mode  of  hearing  cause 2909 

rendition  of  verdict  3007 

discharge  on  disagreement   3008 

new   venire    on   disagreement 3008 

imposition  and  collection  oi  fine  against  defaulters 3009 

fees.         8326 

Justice  of  the  Peace  and  his  Conrt. 

included  in  term  "judge" 3343 

not  a  court  of  record 3 

removal  of  action  to  county  court  of  Kings ^^ 

provisions  applicable  to  Rochester  municipal  court 3226 

provisions  relating  to  justices'  courts  in  Brooklyn,  see  *'  Brook- 
lyn Justices'   Courts." 

county  court  may  remit  fine  imposed  by 353 

may  discharge  person  committed  for  non-payment  of  fine.  353 

I  Powers  and  duties. 

application  of  general  orovisions  of  code ?^34 

tavern-keepers  disqualified 

members  of  legislature  not  compelled  to  act  as 

general  powers 

may  be  excused  from  serving  as  juror 1038 

when  to  attend  drawing  of  jurors 19^ 

to  hold  court  within  his  town  or  city 

court  not  to  be  held  in  room  where  traffic  in  liquor  author- 
ized  

when  office  to  be  kept  open '• 3141 

may  take  oaths  and  affidavits 842 

to  furnish  transcripts  and  copies ^ • 3149 

may  give  transcript  of  judgment  after  expiration  of  term....  8023 

proceedings  before,  may  be  proved  by  justice's  oath 940 

to  make  return  on  appeal  after  expiration  of  term 8054 

transfer  of  action  on  exoiration  of  term •  •  • IHSO 

because  justice  material   witness •    QM 

lure  upon  transfer  of  action ,....•..  .•••••..•••p    Ufi* 
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f «,.  Powers  and  duties  —  Continued. 

costs  upon  transfer  of  action  to  another  justice. ••• 8152 

reward  to  constable  forbidden 3136 

not  to  be  interested  in  litigation 3187 

inducements  for  business  prohibited 3137 

misdemeanor  to  violate  provisions 3138 

forfeiture  of  office  for  violation  of  law 3138 

purchase  of  claim  or   interest  in   action  by  justice  or   con- 
stable a  defence   8139 

failure  to  pay  over  m*ney  a  misdemeanor 2163 

forfeiture  of  office  for  failure  to  pay  over  money 8163 

II.  Mandates  of  justice. 

general  requisites 8185 

containing  blanks  are  void «.  8135 

constable  to  execute  in  person 8167 

authorization  to  private  person  to  execute 3166 

sheriff  to  execute  in  case  of  resistance 8168 

III.  Books  and  papbks  op  justice. 

docket  book 3140 

entries  to  be  made  in  docket  book 8140«  3141 

index  to  docket  book 3142 

papers  to  be  filed  and  preserved 3134f  3148 

to  deposit  books  with  town  or  city  clerk  on  removal 8144 

certincatc  to  docket  book  deposited  with  town  or  city  clerk. .  3145 
town  or  city,  clerk  to  demand  books  or  papers  upon  expira- 
tion of  term   8146 

transcript  of  judgment  after  death,  etc 8146 

compelling  delivery  of  books  or  papers  to  town  or  city  clerk.  8147 

entries  in'  docket  book  presumptive  evidence 3148 

in  case  of  death  or  absence,  proceedings  may  be  proved  by 

cxijnnal  minutes  or  sworn  copy 940 

transcript  from  docket  book,  subscribed  and  authenticated,  is 

evidence 939 

docket  book  and  certified  transcript  are  evidence  in  justice's 
court 938 

ly.   PUNISHMEITT  OP  CKIMXNAL  OOHTBlCm. 

power  to  punish   , 2870 

fine  and  commitment 2871 

offender  to  be  heard 2872 

warrant  to  bring  offender  before  court. . . , 2872 

record  of  conviction   287.3 

requisites  of  commitment 2874 

fine  to  be  paid  to  overseer  of  poor..... 2875 

V.  Jurisdiction. 

must .  be  expressly  conferred. • 2861 

general  civil  jurisdiction  2862 

cases  excluded  from 2863 

may  render  judgment  by  confession 2864 

actions  by  or  against  corporations... 2865 

town  or  county  officers. 2865 

by  executors,  administrators  and  trustees 2865 

by  receivers  in  sunplementary  proceedings 2865 

how  affected  by  residence  of  parties 2869 

residence  of  corporation  28l&d,  2879 

of  railroad  corporation   2869,  2880 

of  express  companies 2869,  2881 

of  summary  proceedings  to  dispossess 2234 

discontinuance  when  accounts  exceed  $400 2950 

•iiiter  of,  on  answer  of  title  to  real  property 2B61-2958 
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iVnstlce  of  the  Pea<^e  and  hla  Court  —  Contlnved* 

VI.  Summons. 

action  cemmmccd  by  Mrviee  of  suntmotis  or  tppearftnc*. . . .  Sg76 

contents  of  summona * *  * . .   2877 

when  returnable    ■ 2877 

when  accompanied  by  ordor  of  arrast 2877 

time  and  manner  of  service 2878 

service   on  corporation    . . .  > 2879 

on  non-retident  partnership*  etc.    287tf 

on  railroad  corporation    * 28$^,  28>s2 

on  express,  insurance  and  telegraph  companies..  9881,  2^^ 

designation  of  lanknowo  defendants    2sh4 

\     return : 2S^'» 

second   and   third   summons    a8SJ 

relation  back  of  second  and  third  summons 2SS3 

service  on  defendant  with  warrant  of  attachment 2910 

VII.  Appearance  op  pasties. 

to  wait  one  hour  for  appearances 2893 

may  be  In  person  or  by  attorney  • 28S6 

appointment  bf  guardian  ad  litem  for  Infant  plaintiff 2»<7 

proof   of    attorney's    authority    2890 

plaintiff  must  prove  case  except  where  a  verified  complaint 

is  served i 2^1 

affect  of  failure  of  def/ndant  to  appear 29^S 

constable  and  isw  partner  of  Justice  not  to  act  as  attorney..  2s89 

VXXZ.  OtCEK  OP  ARSAST. 

(rounds  for  granting  order... «..•••••.• •*••••.••*•...  S8M 

pot  to  be  granted  against  female. »• .•••••»••••«••••••  !ttM 

in  what  actions  order  may  be  granted •»• ••.•••..  ^"^ 

sufficiency  of  papers  •..••««.«•«.•••••••««••••.•••••••••... 

plaintiff's  undertaking  on •••*•••«••••••••• 

contents  of  order  *••«.. .••••«•*. ••»••••«••••••• 2867 

execution  of  order  ••••.•••.••«««»«••••••«..••*.••• 2S9f> 

constable's  return •  2899 

when  summons  accompanied  by^  order  rettirnaUe.  •••••••.«.. .  2877 

plaintiff  must  appear  when  noticed.. ••••••  •••••••• 28nG 

defendant  to  be  kept  in  custody. •••*•••••••...«• • 2900 

motion  to  discharge  from  arrest* ••••••••••««•••••••*••....  2901 

effect  of  order  discharging ..••••••• ^02 

discharge  of  defendant  on  adiourtuBcnt  by  piftlntiff « •  JBM 

privilege  from  arrest  not  abridged  or  affected. ••.« •«...  2901 

proof  of  extrinsic  facts  necessary  in  actions  lor  misappro- 
priating  funds •••••«••••«». 


tX.  Attachment  op  fbopeett. 

in  what  actions  warrant  may  be  granted • 2905 

affidavit  on  application  ...•.•«.•. 4. •••..•.•..« 2906 

grounds  for  issuing  ...^ ...•••••. 2906 

warrant  to  be  issued  with  summons ...•••••••••...  9907 

form  and  contents  of  warrant • 2907 

plaintiff's  undertaking  .  . 2!KlS 

execution  of  warrant  • *  4 2009 

aalc  of  pcri8hat>le  property 29U9 

service  of  summons  and  wsrrant  on  defendant  2!)10 

undertaking  by  defendant 2911 

redelivery  to  defendant   ....*.*44*t..4. ••••••••••..•.• 2911 

claim  bv  third  person   ..,••••••«.. 2912 

bond  of  cisimant  and  dtUvery  thef«on< . . • . •  • . • 2912 

Judgment  in  action  on  bond  of  elaimant «..  2913 

action  by  defendant  on  claimant's  bond .*.4... 2914 

rttum  of  warrant • .  4  • .  •  • 2915 

notion  to  vacate  or  modifv  warrant . ...4. ••.••••••• 2916 

to  increase  plaintiff's  security  ....••444.«4*«4.« 2916 

effect  of  vacating  warrant  on  lurfidlction 2917 

proceedings  when  summons  not  nersonalty  lerved 2916 

effect  of  judgment  when  •lumroons  not  personally  served 2W8 

execution  on  Judgment  when  summons  not  personally  senred.  ttU 
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jurisdiction  of  action •••»««*f«»»f •••.••.*«•«••••••..  28G2 

when  action  may  be  brought. ••••••••••••t*«».«*.«« •  2819 

requisition  to  issue  concurrentljr  witU  tummon* ••••#..  2920 

affidavit  and  undertaking «••••••.•..•••• • 2920 

requisition.  .  « • ••••*.. ...«.»..  2921 

execution  of  requisition   , 2922 

service  of  summons,  affidavit  and  requisition  on  defendant* . .  2922 

return  of  constable  • .' 2923 

exception  by  defendant  to  sureties  on  plaintiff's  undertaking.  2924 

proceedings  by  defendant  to  reclaim  chattel •.«.».»..  2925 

justification  of  sureties   ....**.• •..••!.  ...«••«.«.. .  2926 

to  whom  chatul  to  be  delivered. •  •.»•.••.«.••.• 2927 

penalty  for  wrong  delivery  of  chattel 2928 

claim  of  title  by  third  person «.•.«.•  2920 

defendant's  answer  may  demand  judgment  for  return. 2930 

execution  on  judgment  for  delivery J373,  1781,  2931 

damages  for  injury  to  chattel 1722.  2931 

verdict 1728,  2931 

final  judgment,  docketing,  etc 1780,  2931 

Issuance  of  execution .....«• • 3038 

action   on  undertaking   1783-17E5,  2931 

proceedings  when  summons  not  personally  seirved «..••..  2932 

Action  not  affected  by  failure  to  replevy .* 2838 

when  itstie  to  be  joined • .  • , •••#«••  2934 

teue  to  be  joined  before  adjournmeiit  had • . . « 2934 

I^eadings  enumerated ••««.... , 2935 

'    eomplnrnt .*.......«........  2930 

veritication  of  written  complaint 2930 

joinder  of  causes  of  action    2937 

answer 293^ 

verification  of  written  answer   2938 

demurrer 29;« 

amendmer.t  on  decision  of  demurrer   293U 

may  be  oral  ur  written 2940 

general   rules 294u 

setting  forth  account 21H1 

instrument  for  payment  of  money   UMl 

bill  of  particulars • . . « 2942 

immaterial  variance  to  be  disregarded         2i)-ia 

amendments * •  i « « . .  2944 

counterclaims , 2945 

of  party  suing  or  sued  in  representative  capacity 2040 

when  neglect  to  counterclaim  bars  action  • .  * 2$^7,  2948 

XII.  Answer  ow  titls  to  isas^  rioFBttY  asp  rBocuomoi  THSMtOK. 

answer  of  title  to  real   property 2991 

undertaking  of  defendant  on  answer  of  title ^^'"^ 

discontinuance  of  action  in  justice's  court 2954 

in  what  court  new  action  may  be  brought 29.'3 

effect  of  failure  to  give  undertaking   :  ' ' }, 29.'3.^ 

diMTiissal  when  question  of  title  raised  by  plaintiit  20^(\ 

pleadings  in  new  action    .^ • •  •  •  •  2^>37 

when  undertaking  before  justice  available   ....«# «•..  2957 

as  to  ouc  of  several  causes  of  action • 2058 

XIII.  Actions    to    forpcloss    mechanics'    likns    iw.      See   "  Foke- 
cLosuac;"  "  Mechanics'  Libns." 

XIV.    PaOCSMINPS  I'M  »UFF««IJfO  AN  I  MAM  TO  STRAY*      S—  "  StBAYIi* 
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INDEX. 

Justice  of  tlte  Peaee  and  bis  Court  —  CoAttAvo«L 

XV.  Adjouemmzmts. 

by  justice. 

on  application  of  plaintiff 2860 

of  defendant 2961 

undertaking  on  application  by  defendant 2962 

without  undertaking  when  defendant  in  custody 2963 

undertaking  for  discharge  of  defendant  from  custody  pend- 
ing adjournment 296S 

discharge  of  defendant  on  adjournment  by  plainti^ 2964 

tubseciuent  adjournments  on  application  of  defendant 2985 

may  impose  terms  on  adjournment 2966 

not  to  exceed  ninety  davs 2968 

on  issuing  attachment  for  witness 2967,  2968 

adjournment  pending  return  of  commission  to  take  testimony.  2983 

XVI.   WiTNBSSBa. 

general  provisions  relating  to  subpoenas  not  applicable 858 

when  subpcena  may  issue 2969 

service  ot  subpoena  2970 

attachment  against  defaulting  witness 2971 

execution  of  attachment   2972 

who  liable  for  fees  on  attachment 2972 

execution  of  attachment  in  adjoining  county 2973 

fine  for  refusal  to  attend  or  testify 2974 

imposition  of  fine g75 

minute  of  conviction  of  delinciuent  witness 297C 

execution  for  fine  against  delinquent  witness 2877 

application  of  fines  of  delinquent  witnesses 29TO 

defaulting  witness  liable  in  damages 2979 

oath 3006 

commitment  for  refusal  to  be  sworn 9031 

contents  of  warrant  of  commitment 30Q2 

imprisonment  of  recusant  witness 900(2 

adjournment  for  recusancy  of  witness 9003 

determination  of  competency  of  witness. 3006 

adjournment  on  issuing  attachment  for  witness 2967,  2968 

may  compel  production  of  books  by  order 867-869 

habeas  corpus  to  bring  up  prisoner  to  testify  in  suit  pending 
before. 2010.  2011 

Xyil.  Commission  to  take  testimony. 

to  examine  witness  upon  interrogatories 2960 

orallv 2981 

when  and  now  commission  granted 2982 

adjournment  of  trial  pending  return 2963 

execution  and  return  of  commission 2984 

receipt  of  commission  and. return  by  justice 2985 

certificate  of  execution   2986 

admissibility  and  effect  of  deposition 2986 

powers  of  commissioners 2087 

XVIII.  JuEY  AND  JURORS.    See,  also,  "  Jury  and  Jurobs." 

delivery  of  jury  list  to  justice 2090 

venire 2991 

in  action  between  two  towns,  etc.... 2992 

peremptory  challenges. 1176 

conitaMe  to  keep  jury  after  charge 9006 

oath  of  constable  to  keep  jury 9006 

rendition  of  verdict 9007 

discharge  on  disagreement 9006 

new  venire  on  disagreement  of  jury 9006 

imposition  and  collection  of  fine  against  defaulters 9000 

delivery^  execution  and  return  of  venire. ••••••..... 

prqwratxon  of  ballots ••... ^••••••« 
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XVIII.  Jury    akd   jurors  •— Continued. 

drawing  jurors 2095 

attachment  against  jurors  in  default   2906 

new   venire   2907 

talesmen 2997 

juror's  oath   2998 

to  hear  proofs 2999 

juror's   xees  8326 

XIX.  Trial. 

effect  of  failure  of  defendant  to  appear   .  . .  .S 2988 

effect  of  verified  complaint  where  defendant  fails  to  appear.  2988 

justice  to  try  facts  if  jury  not  demanded 298J 

demand  of  trial  by  jury   2990 

jurors  to  bear  proots  29i>9 

witness'  oath 3000 

commitment  of  recusant  witness    3001,  30O2 

adjournment  for  recusancy  of  witness 3003 

admissibility  of  ex  parte  affidavit 3004 

determination  of  competency  of  witness 3005 

constable  to  keep  jury  after  charge 8O06 

rendition  of  verdict      SUQf 

plainti/F  need  not  be  called  before  verdict  received.........   3007 

nonsuit  or  discontinuance  not  permitted  After  charge  of  jury.  3007 

discharge  of  jurv  on  disagreement 3006 

new  venire  on  disagreement  of  jury • 3006 

part  of  verdict  or  decision  may  Se  remitted 8016 

XX.  JUDGMBMT. 

plaintiff  to  prove  case  on  defendant's  default 2088 

offer  of  judgment  by  way  of  compromise 2892 

dismissal,  when  account  exceeds  $400 2950 

of  nonsuit 8013 

on  verdict  or  decision 3014 

when  to  be  rendered  and  entered 3016 

on  counterclaim 2949 

entry  on  remission  of  part  of  verdict  or  decision  • 3016 

transcript  may  be  docketed  within  six  years 3017 

issuing  execution 3017 

lien  upon  real  property 3017 

execution  against  person   3018 

docketing  transcript  of,  in  action  for  chattel 8019 

docketing  transcript  in  another  county •  8023 

Justice  may  give  transcript  after  expiration  of  tern 8023 

transcript  by  town  or  city  clerk  after  death,  etc.,  of  justice..  3140 
not  affected  by  discharge  from  imprisonment  on  execution..  8037 

judgment-roll  on  appeal 3061 

rendition  and  entry  against  joint  debtors 30*20 

execution  on  judgment  against  joint  debtors 3020 

docketing  transcript  of  judgment  against  joint  debtors 30l!l 

action  on  judgment  against  joint  debtors 3021 

how  proved  in  action  on 3ir.5 

costs  in  action  en  judgment. 315-1 

transcript   of   docket,    etc.,   of    iustice   of    another   «tate   pre* 

sumptivc  evidence  of  jurisdiction,  etc 948 

authentication  of  transcrij.t  of  docket,  etc.,  of  justice  of  an- 
other state    949 

oral  proof  of  proceedings  and  judgment  of  justice  of  peace  of 

another    state 950 

proof   of  judgment   of  justice  of  another   state  may  be  re- 
butted         951 

1.  By  confession. 

entry    3010 

mode  of  Confessing  judgment , 3011 

when  judgment  ^  oid 3012 

laoi 
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JuMtlee  of  ih^  P#»ee  iuid  hi*  Court  ^  0«AtiK«ed» 
XXXa  Executions. 

county  clerk  to  issue  on  docketed  Judgment. 8017-901P 

on  judgment  docketed  with  county  clerk • .....  3IH3 

when  justice  may  issue « 9U24 

general  requisites  of 31KS 

en  judgment  for  money 3026 

renewal  of 30U7 

exempt  property. , 3U2S 

indorsement  of  levy 9iKhi 

notice  of  sale 9029 

mode  of  levy 3030 

of  safe 3iC«i) 

return  by  constable 3031 

may  be  issued  after  discbarge  from  imprisonment 3037 

issuing    on    judgment    for    delivery    of    chattel 303S 

itoue  where   othce  of    iustiee  becomes  vacant 3146 

action  against  constable  tor  failure  to  return 3038 

constable  not  to  act  under,  after  return  day. 3IM0 

action  against  constable  for  money  eollected • 3U41 

constable  must  complete,  after  term  expires 304!2 

against  person 3018 

on  judgment  for  money 3026 

arrest  and  imprisonment  under ^OXi 

imprisonment  on  judgment  for  penalty  or  foffelttire....  3032 

limit  of  imprisonment 3033 

affidavit  and  dlseharge ., 3034 

penalt]^  for  wrongful  refusal  to  discharge 3085 

affidavit  a  defence  for  action  to  escape 8086 

discharge  not  to  affect  jtMlgment. •• • ••••.•  303T 

KXII.  Appeals. 

judgment  reviewable  only  by  appeal. ....• * «..  8044 

who  may  appeal 30i5 

to  what  court  appeal  to  be  taken 3015 

when  and  how  taken 3046 

from  order  on  demand  for  poesesston  of  strays 3102 

from  final  order  on  proceedings  for  sale  of  strays 31(M 

service  of  notice  on  justice 3047 

payment  of  costs  and  justice's  fee. 3047 

service  of  notice  on  respondent • 304P 

supplying  defects,  etc.,  in  perfecting  appeal. 3019 

undertaking  to  stay  execution 3060 

when  stay  of  execution  operates 3051 

filing  undertaking  when  justice  is  dead 3052 

justice's  return 3053 

demand  of  new   trial  as  of   right,  see  infra,   XXIII.  **  New 
Trial,  on  Appeal.'* 

justice  to  make  return  after  term  of  ofXce 5Cft4 

compelling  further  return 3055 

determination  of  appeal  when  justice  unable  to  make  return..  3056 

when  error  in   fact  alleged  3067 

restitution  upon  reversal 3058 

Betting  off  costs  and  recovery 3069 

costs  below  it-duded  in  disbursements. .  ; 30(90 

judgment-roll. 3061 

stipulation  by  respondent  for  reversal. • 3062 

hearing •  3062 

dismissal  for  failure  to  prosecute 3062 

papers  on  appeal 306^ 

judgment • 8063 

costs  of  appeal 8063 

new  trial  on  appeal  from  judgment  by  default. 3064 

proceedings  on  new  trial  before  justice ^ 8065 

to  whom  costs  awarded • 8066 

amount  of  CO    5 ••••••••••••  8067 

^30'" 
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XXIII.   NsW  TRIAL  ON   APPEAL. 

demand  for  new  trial  as  of  right 3053 

in  appellate  court 3068 

undertaking  required. '. 3069 

offer  to  compromise  before  return 3070 

award  of  coats  on  new  trial  on  appeal 3070 

proceedings  in  appellate  court 3071 

offer  to  compromise  after  return 3072 

amount  of  costs  on 3073 

XX I  v.  Costs. 

guardian  ad  litem  of  infant  plaintiff  liable  for 2887 

of  infant  defendant  not  llabte  for 2888 

what  costs  consist  of • 3074 

to  prevailing  party 3074 

when  allowed  to  neither  party 3075 

on  demurrer 3077 

on  judgment  of  nonsuit 3013 

after  terdict  or  decision 3014 

for  one  of  several  defendants • 3080 

in  action  of  replevin 3075 

on  discontinuance  on  answer  of  title  to  real  property 2954 

on  dismissal  when  title  to  realty  pleaded  by  plaintiff 2056 

on  removal  of  action  to  county  court  of  Kings  county 9964 

on  transfer  of  action  to  another  justice 3152 

In  action  on  judgment ,  • . .  31f4 

of  action  brought  on  discontinuance  on  answer  of  title 3285 

payment  of,  on  service  of  notice  of  appeal 3047 

setting  off  costs  and  recovery  on  determination  of  tppenl 00^9 

costs  below  included  in  disbursements  recoverable  on  appeal...  3060 

of  appeal  when  new  trial  ordered ..«• 306.') 

to  whom  awarded  on  appeal , 3066 

amount  limited 3076 

of  costs  on  appeal •«..« 3067 

on  new  trial  on  appeal ..., 3073 

taxation J****V ^^^ 

increased,  In  action  founded  on  omoial  act ..*«..•• 3079 

fees  on  attachment  of  defaulting  witness. 2972 

recovery  of  costs  wrongfully  collected ••«•«•«...  3081 

XXV.  Fees. 

q>ecia1  provisions  (qt^  not  affected 3330 

provisions  apply  to  civil  cases  only 3332 

fees  to  be  paid  before  services  rendered 3328 

adverse  party  may  pay  fees  and  tax 3329 

of  justice,  generally , , ^§^ 

of  witnesses 93^ 

on  commission  to  take  deposition *•... 3.325 

on  sale  of  animals  found  straying. • «...  8092 

of  constables 8323 

constable's  affidavit  upon^claim  for  travel  fees «•••••••••  BtM 

SnmH^9^m  Oevrt  ef  TroT* 

See  "  Troy,  Justice's  Court  of  the  City  of-* 


Seo  "  Bonds;  **  "  UKOBSfAKurGa.** 

K. 

fees   of   recording   officers ',..., 8ft32a-33.32d 

special    proceeding  begun   before   one   judge    may   be   continued 

before    another    26 

interpreters    in     04 

court  officers,  messengers  and  attendants  in 95 


TNDKJL 

Klnira   County  —  Continved. 

duties  of  court  officers,  messengers,  and  sttendanta  iii.«..«a*  M 

clerks    to    justices    in ••  •J 

term  of   office  of  jail   physician 12o 

jail   liberties    for    ■ *|W 

of   stenographers  of  supreme  court 254 

assistant  stenographers  for  supreme  court 255 

stenographers    for    county   court — ?^? 

designation  of  deputies  to  act  for  clerk  of  surrogate's  court..  25*J6 

designation  of  additional  clerk  to  exercise  surrogate's  powers.  .  25iC 

stenographers    for    surrogate's    court 24H5 

clerks   to  judges  of  countv  court 35!* 

interpreters   for   surrogates  courts   in S4W 

officers  exempt   from   jury   service 1 127 

proof  of   exemption llfii 

trial   jurors  in,   see   "  Jury  and  Jurors.'* 

stenographer  for  surrosate's  court  in 2496 

public    administrator     for 2SiH 

removal  of  action  from  justice's  to  county  court 29S4 

county  clerk's  fees  in 3905 

sheriff's   fees   in 33Q6 

fees  of  constables  and  deputy  sheriffs  for  attending  court 3812 

costs  in,  when  recovery  under  $500  and  $250 322S 

security  for  costs  in  county  court 32^ 

records  in  register's  office  not  to  be  removed  on  subpoena 


1m 

Laborer. 

defined  .  . 

Ijalce*. 

place  of  trial  of  actions  for  penalties  for  offences  committed  on .     9^3 

Landlord  and  Tenant. 

relation  presumed  to  continue  for  twenty  years JT? 

action  oi  ejectment  for  non-payment  of  re*-* 150!.  1505 

«tav  on  payment  of  arrears 1506 

judgment  to  state  amount  of  arrears !5ci7 

restoration  of  possession  on  payment  after  judgment. ...     Z^K 
order  to  restore  possession  on  payment  after  judgment...   154C 

when  use  of  property  set  off  against  arrears 510 

action  for  waste  against  tenant  for  years 1651 

forfeiture  of  unexpired  term  for  malicious  waste lik^^ 

summary   proceedings  to   remove   tenant,   see   "  Summary  Pro- 
ceedings TO  Dispossess." 

warrant  to  dispossess  tenant  cancels  term  of  lease 2253 

action  for  accrued  rent  not  affected  by  warrant  to  dispossess 

tenant 2233 

Btay  of  judgment  for  rent  pending  apper!»  stays  also  dispossess 
proceedings 1310 

Land  Offlee,  Commisslonerfl  of. 

action  to  vacate  letters  patent,  see  "  Letters  Patent.** 

reports  of  recoveries  of  property  escheated,  etc. .....•••• 1961 

La'vr  SelioolB. 

admission  of  graduates  as  attorneys... ••••••••( 

Leaae* 

ejectment  for  non-payment  of  rent,  see  "  Ejbctmbwt;  '*  ** 
LORD  AND  Tenant." 

warrant  to  dispossess  tenant  cancels  term  of ,      _^___ 

action  for  accrued  rent  not  affected  by  warrant  to  dispossess. . .  2288 
power  of  committee  of  property  of  incompetent  person  to  malM.  2889 
proceedings  to  lease  real  property  of  infant  or  imcompetent  per- 
son, see  "  Sale  of  Real  Property." 

power  of  temporary   administrator  to  make 2fl00 

deemed  assets  in  hands  of  executors,  etc 2C72 

decree  to  lease  decedent's  property  to   pav  debts 2707 

proceedings    to    lease    corporate    real    property,    sec    "  Corpora- 
tions; '^   "  Sale   of   Real    rROPERTV." 

1804 


INDEX. 

ksebold. 

sale  of,  on  execution  as  real  property. •••• 1430 


clea. 

See  "  SuREOGATs's  Court.** 


teem. 

See,  also,  "Decedents'  Estates;"  "Legacies;"  *' Surro- 
gates' Courts." 
creditor's  action   against,  see  **  Creditors'  Actions;  "   *'  Dece- 
dent's   Estates." 

not  to  be  arrested  when  sued  as  representative 665 

execution   against   property   in   hands   ot 1371 

no   execution  against  oecedent,  except,   etc 1379 

issuance  of  execution  by  leave  against  decedent's  property...   1380 
action  by  legatee  against  executor  for  legacy 1819,  1820 


l«eflrlalafvrc 

report  of  court  of  claims 271 

committee  of,  may  issue  subpoena 854 

members  disqualified   as  trial  juror;>   during  session 1029 

not  compelled   to  act  as  justice   of  the  peace 2867 

no  fee  to  be  charged  for  administering  official  oath 3289 


Levlflmacy. 

of  issue  of  marriage  annulled  because  former  hustsnd  or  wife 

living 1746 

because    parties   under    age 1749 

of  issue  not  affected  by  divorce  of  husband 1759 

of  whole  issue  presumed  in  action  for  divorce  ::jainst  wife....  1760 
of  child  born  after  offence  charged  may  be  tried  in  action  of 

divorce  against  wife 1760 

divorce  of   wife   not  to  affect  legitimacy  of  child   born   before 

offence  charged 170U 


LetterM  of  Administration. 

See  "  Surrogate's  Court." 

Letters  of  Gnardlansblp.  /^ 

See  **  Surrogate's  Court." 


Letters  Patent. 

limit  oHon  of  action  by  person  claiming  under otS 

after  annulment  of 364 

action  by  attorney-general  to  vacate  or  annul 1957 

to  vacate  to  be  brought  in  name  of  people 1984 

triable  of  right  by  jury 1958 

copy  judgment-roll   to  be   filed 1959 

transcript  of  judgment  to  be  filed  with  county  clerk..-.  1960 
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IN0SX. 

Iictter«  Rogatory. 

may  issue  in  lieu  of  coniBM«si<m, . » » » . .  • 91Z 

to  issue  only  on   written   interrogatories 913 

settlement  of  interrogatories  and  return  of  deposition 913 


ttetteru  Te«tameiitar7. 

See  "  SuutoGATs's  Court." 


Libel. 


inclvded  in  term  " personal  ii^'ary "... 3S43 

limitation    of    action 3K4 

joinder  of  causes  of  action   for 4M 

pleading  application  of   defamatory  words 535 

plea   of  justification    does   not  bar  evidence  of   mitigatiag  cir- 
cumstances     535 

preference  of  actions  for 71^1 

fair  newspaper  report  of  public  proceedings  not  libelous,  1907,  190t< 

costs  when  recovery  is  less  than  $50 Sms 

excepted  from  jurisdiction  of  justice's  court 28<0 

of  Albany    city    court 322S 

of  Troy  justice's  court 32:23 


[4ibrsu:i«fl« 

not    subject   to   judicial    supervision 18CM 

to  action  to  dissolve  corporation 1801 

to  action  by  people  to  annul  corporation 180ft 

excepted   from  provisions  for  voluntary  dissolution  of  corporfe- 

tiona 2431 

appointment  of  librarian  for  appellate  division '£iX 


Liioenaea. 

of  innkeepers  may  be  ordered  to  be  destroyed. 


Ijifems. 

I>  In  general;   miscbllaneous.    ' 

foreclosure  of  mechanics'  lien  on  real  property,  see  "  Fors- 
closuke;  "  **  Mechanics'  Libms." 
of  chattel  liens,   see  *'  Foreclosure,'* 
of   mortgages,   see   "  Forsclosurk." 

proceedings  to  enforce  liens  on  vessels,  sec   "  Vessbxa."  

*'  lienor  "  defined    3396 

lienor  included  in  term  "  owner  "  in  condemnation  law 3358 

of  attorney  on  cause  of  action  for  services 06 

not   affected   by  client's   settlement 68 

e£fect  of  filing  notice  of  pendency  of  action 1671 

action    to    establish,    etc.,    triable    in    county    where    proiierty 

situated '. 9S3 

creditor  consenting  to  insolvent's  discbarge  must  relinquish.  2158 

130e 


ISFDEX 

K^lena  ~-  Continued. 

I.  iN   ccnrral;   miscellaneous  —  Continued. 

Iwred  by  sale   on  foreclosure  by  aclvertiseraont  after  notice 

to    Jienor    2395 

tnust  be  stated  at  time  of  judicial  sale  of  real  property 1678 

taxes,  etc.,  io  be  paid  from  proceeds  of  •judicial  aale..,..,..  1G71 


Xt    ^F    JUDGMENTS. 

on  peraoaal  property,  acquired  on  kssatng  <d  eicecuitioii.... . .   14(X> 

order  of  preCerenoe   among  ezecutsons , I40&-1408 

oa  real  property,  judfipncnt  not  a  lien  until,  docketed 1250 

not,   until  judgment-roll   filed. 1250 

.    of  judgment   of  court  of  claims J269 

of  final  judgment  in  replevin I'tSO 

of  ladgment  of  justice's  «ourt 8017 

ia  New   York  ol  order  to  enforce  fine  of   delinquent 

juror 1117 

of  unpaid  jury  fine  in  Kings  county 1156 

for  necessaries,  etc.,  on  earnings,  trust  income^  etc....   1391 

discharge  of  lien  for  unpaid  jury  fine  in  Kings  county 1157 

judgment  entered  after  dceutk  of  i»rty  not  a  lien 1210 

continues  for  ten  years  only  after  docketing 1251 

time  of  stay  not  included  in  ten  years*  period 1255 

binds  after-acquired   property    . . .  • » . . .   1251 

acquired  by  levy  after  tx:n  years 1252 

Aot  a  lien  on  interest  in  land  under  executory  contract 1253 

when  against  party  by  fictitious  name. 1251 

ancndaaent  of  judgment  against  party  by  fictitious,  name ... .   1251 

purchase-money  mortgage  ranks  prior  to  judgment 1254 

order  suspending  lien  of  judgment   on  appeal ,   12oQ 

operates  from  entry  on  docket 125T 

in  counties  where  transcript  &led .  ..^ 1258 

restoration  on   affirmance  or  dismissal  of  appeal 1259 

cancellation   on  filing  of  satisfaction-piece 1260 

not   affected   by   cancellation   of  judgment   after   disharge    in 

bankruptcy     ;   1268 

does  not  attach  to  real  property  acquired  after  discharge  in 

bankruptcy 1268 

after  reversal  or  modification  and  peadins  appeal  to  court  of 

appeals 1321 

continues   three  and  a  half  years  after  letters   on   estate  of 

deceased   debtor    1380 

attaches  to  surplus  value  of  homestead  over  $t,0(K> 1402 

preserving  Hen  of  original  judgment  for  purpose  of  contribu- 
tion after  -lale  on  execution 1485 

entry    on    docket    to    preserve    lien    of    original    judgment    to 

enforce   contribution    1486 

against  executor,  etc.,  not  a  lien  on  decedent's  realty,  unless, 

etc.  .  .  . 1823 

preference    in    creditor's    action    on    realty    not    aliened    over 

individual   debt   of   heir,    etc * 1852 

in  creditor's  action   not  lien   on   realty   aliened  before  notice 

of  lis  pendens  or  entry 1853 

not  affected  by  order  exempting  insolvent  from  arrest  or  im- 
prisonment   2198 
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INDBX. 
Ueiia  -»•  CoAtlniied* 

III.  As  AFPBCTSD   BY  PARTITION. 

lienors  may  be  made  parties  In  t>srtltioii....« 1689,  1541 

reference  to  inquire  as  to  partition 1591 

publication  of  notice  to  prove    liens 1563 

direction  for  sale  free  from  lien  of  debts  of  decedent 1538 

on   actual   partition,    lien   on  undivided   share   attaches   only 

to  part  assigned  to  share 1540 

payment  into  court  to  satisfy  liens  on  shares  of  property  sold.  1563 

application  by  lienor  for  money  paid  into  court 154H 

payment  and  satisfaction  of  liens  on  shares  of  lands  sold.  1565.  1580 
final  judgment  confirming  sale  bars   liens  not  proved   after 

notice.  •  •  ••••••••••• •••. •••......  1578 

IV.  As  APTECTEO   BY  ACTION  FOR   DOWER. 

inferior  liens  attach  to  residue  on  admeasurement 1015 

reference  to  ascertain  prior  to  sale  to  i>ay  dower  in  gross....  IQZt 
property  may  be  sold  tree  from  or  subject  to  liens 168S 

Llfo  Batatea. 

See,  also,  "  Life  Tenant." 

division  in  partition  when  life  estate  exists  In  undivided  share.  155S 
investment  of  proceeds  of  land  sold  in  partition  paid  into  court 

for  benefit  of  life  tenant 1583 

action  for  waste  against  tenant  for  life 1651 

forfeiture  of,   for  malicious  waste 1655 

life  tenant  holding  over  liable  for  full  profits. 1664 

sale  of  life  estate  of  infant  or  incompetent  f^r  gross  sum 236? 

L1J«  Tenant. 

Proceedings  to  discover  deatr. 

petition  for  production  of  tenant 2S02 

contents  of  petition   22303 

service  of  petition  and  notice 2304 

when  commission  to  issue 2306 

order  to  produce  before  court  or  referee 2305 

service  oi  order  to  produce 2306 

hearing  before  referee 2306 

powers  of  referee 2306 

compensation  of  referee 2306 

habeas  corpus  to  produce  life  tenant 2307 

report  of  referee    2306 

dismissal  of  petition  on  production  or  proof  of  existence. . . .  2309 

costs  on  dismissal  of  petition 2S09 

deemed  dead  if  not  produced  and  existence  not  proved 2310 

order  to  let  petitioner  into  possession 2310 

commission  to  issue  if  life  tenant  without  the  state 2311 

dismissal  for  failure  of  petitioner  to  take  out  commission....  2311 

open  commission  may  issue  without  interrogatories 281*^ 

return  of  commission   2312 

petitioner  to  give  notice  of  execution  of  commission 231S 

service  of  notice  of  execution  of  commission 2313 

{>owers  of  commissioner   2314 

ife  tenant  must  be  produced  before  commissioner 2314 

taking  of  testimony  before  commissioner 2314 

proceedings  on  return  of  commission 231f 

costs  of  proceeding   2316 

restoration  of  property  on  proof  of  existence  of  life  tenant. .  2317 

action  by  person  evicted  for  rents  and  profits 2318 

order  presumptive  evidence  only  in  ejectmeut 2818 


INDEX. 

£ilmit«tlons  of  Actionn. 

See    Surrogate's   Court. 

cases  included   within  the  statute    414 

special  proceedings  included  within  the  statute 414 

state  subject  to  same  limitations  as  private  persons 389 

against  non-resident  on  demand  barred  at  domicile   390 

cause  of  action  arising  in  another  state  390a 

bank  notes  and  bills,  etc.,  used  as  money  excepted  303 

cause  of  action  barred  by  statute  cannot  be  used  as  defence  or 

'  counterclaim 397 

presumption  of  satisfaction  of  judgment    876 

must   be    pleaded    413 

Dleading  presumption  of  payment  of  judgment   378 

L   F0«   BZAL  riOPBRTr. 

by  state. 862 

by  grantee  of  state • ..••••••••••••..••..  363 

atter  annulling  patent  or  grant • ••• 864 

seizin  within  twenty  years  necessary 866|  366 

within  twenty  years,  action   for  dower 1596 

within  one  year,  ejectment  for  encroaching  wall 1499 

entry  effectual  only  when  action  begun  within  one  year 367 

possession  presumed  from  legal  title 368 

occupation  presumed  to  be  under  legal  title 368 

adverse  possession  under  written  instrument  or  judgment. ...  369 

wnat  constitutes 870 

•dverse  possession  not  founded  on  written  instrument 871 

wnat  constitutes 872 

relation  of  landlord  and  tenant  presumed  to  continue.  ..•••••  873 

right  of  possession  not  affected  by  descent  cast 874 

disabilities  from  infancy,  insanity  and  imprisonment. 875 

IL  Actions  otrsr  than  to  rbcovei  keal  »BO?ttTT. 

t.  IVithin  twenty  years. 

sealed  instruments , , 881 

to  redeem  from  mortgage ••• •  879 

on  judgment  of  court  of  record ••••••••••••••••  876 

a.  H^ithin  ten  years. 

actions  not  otherwise  provided  for 888 

by  state  to  recover  public  funds ••• 1978 

proceedings  supplementary  to  execution.. 2435 

%  Within  seven  years. 

application  for  leave  to  defend  after  Judgment  by  default 

on  service  by  publication.. •« 445 

4.  Within,  sijf  years. 

simple  contracts.      882 

to  recover  chattel   • • 882 

for  fraud.  . 882 

to  establish  will • • 882 

injury  to  property  •.......• 882 

personal   injury 382 

judgment  of  court  not  of  record 382 

docketing  transcript  of  judgment  of  justice'a  court 8017 

ft.  Within  five  years. 

to  annul  marriage  • •••  17f!2 

divorce. 1758 
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Llnsltationa  of  Action*  — >  Con  tinned. 

II.  Actions  other  than  to  recover  real,  property  —  Continued. 
G.  Within  three  years. 

against  cxeculors,   ecu.,  to  recover  chftttcl 3S^ 

for  takiflf?  or  detaining  personal  property 3-Si 

for  personal  injury   resulting  from   acgligence 3s; 

for  penalty  to   person   aggrieved Ctn 

for  penalties  aKatnst  cUieetors  and  stackhoiders  of  banks 

and    moneyed    coriX)  -atk>n& 3M 

against  conslablfc  for  ciaciRi  acts  or  oaaissions 3K! 

for  non-payment  of  money  collected  on  exccnCion • .  3^3 

7.  IVithin  two  years. 

for  causing  death    .^  negligence...... 19nS 

for  damages  for  encroaching  wall IVA* 

assault  and  battery^ ^ .'^^ 

criminal   conversation    3S4 

false    imprisonment    l>4 

forfeitures  to  state  9>4 

libel 3M 

molicioiM    prosecution    .SM 

malpractice .1M 

pofliafties  1K>  Mie  state 3M 

Dy  state  for  ren^lty  recoverable  by  any  pei*aon  who  may 

suo ' SKT 

seduction 3K4 

sender 3M 

motion  to  vacate  judgment  for  error  in  fact VSfO 

6.  IVithin  o««  yMm. 

ejectment  for  encroaching  wall 1499 

for   sci^tu'c   of   strays SloT 

penalty  recoverable   by   mtyt   person   who  ma^r  sue :i^T 

againitt  sheriff   for  omcial  act  or  omisaion CtsTi 

against  coroner,   for  otBcial  act  or  omission ."^"i 

against  officers  other  than   sheriff,  elc.,   for   eacapa 't^Cf 

motion  to  vacate  j  udgmcnt  foe  irregularity 12K2 

9.  IVithin  six   months. 

on  claim  rejected  by  executor  op  sdmintalrator «...  1822 

notice  of  claim  against  state 2rt4 

10.  IVithin    four  months. 

relief  by  certiorari  to  review   determtnatson 2125 

11.  IVithin  ihr€c  months. 

by  claimant  for  taking  chattel  in  replevin^ 1710 

in.  Disabilities. 

must  exist  when  right  of  action  accrues 408 

several,   no  limitation   until   all   removed 4<9 

of  aliens  during  war 4fH 

of  next  of  kin,   lc(?atccs  and  creditors :...     Xti 

by  infcincy,  insanity  and  imprisonment  for  crime 3SMi 

on   ai»i>lication   for  certiorari  to  review  determination 2l:M 

in    action    for    dower.  . 1S96 

on   motions  to   vacate  judgments  for  irregularity  or  error  in 
fact .•  •  •  • 1281 
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INDEX. 

X^lmitationM  of  Aetlons  —  GoMtiwae^ 

IV.  Iktbebuption  and  svspbmsion. 

partial  payment  avoids  presumption  of  payment  of  judgment.  376 

avoiding  effect  of  return  of  execution  partly  satiafijcti^. . . .  ^ .  < .  37? 

acknowledgment  or  new  promise  to  be  in  writing SUo 

oi  action  tor  dow«r  by  written  acknowledgment 1596 

by  action  against  unincorporated  association 1923 

by  d«ath  of  creditor 402 

of    debtor     403 

where  debtor  dies  within  state 403 

without    the    state 391 

absence   from    state 401 

concealment  ^  witkiA    state 401 

per-iod  occupied  by  action  to  recover  property  of  decedent. . . .  408 

by  futile  submission  to  arbitration. 411 

stay  by  injunction  or  other  order  excepted 406 

cause    of    action    pleaded   as   defence,    etc.,    in    discontinuing 

action 4m 

termination  of  action  otherwise  than  by  ju-dgnE^eat  on  merits..  406 

reversal  of  judgment  • 405 

V.  When  action  accrues;  computation  of  pbeiod. 

periods  to  be  computed  from  accruing  of  right  to  relief 415 

when   demand  essential   to   cause   of  action 410 

computation    when    defendant   without    state    on    accruing   of 

cause 401 

actions  by  executors,  etc.,  to  recover  personal,  property. .... .  892 

when  cause  accrues  pn  current  account 386 

on  covenant  of  seizin  or  against  incumbrances 381 

by  legatee    against    executor    for    legacy 1819 

by  principal   against  agent,   for  misconduct 407 

VI.  Commencement  of  action. 

court  cannot  extend  time  for  commencement  of  action 784 

by  service  of  summons 386 

attempt  to  commence  equivalent  to  commencement 390 

requisites   of   attempt   to   commence 399 

,         in  court   not   of   record 400 

service    of    summons    by    publication    after    attempt   to   com* 

mence 438 

not  to  be  sold  in  court-house  during  sittings 32 

punishment   for  illegal  sale  in  court-house 33 

not  to  be  sold  or  used  in  jails ^ 128 

permit  to  use  liquors   in '  129 

justice's  court   not  to  be  held  in   room  where   traffic  in  liquor 

authorized 2868 

liiii  Pendens. 

See  "  Notice  of  Pendency  op  Action." 

LiTlnffston  County. 

stenographer  for  countv  court 861 

allowance  to  gi:and  and  trial  jurors 3314 

Jli^l^  Companlen. 

excepted  from  provision  for  voluntary  dissolution 2420 
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Lonar  iMlamd  City,  City  Court  of. 

is  a  court  cf  record « •....  2 

Itomt  Documentii. 

supplying:  lost  papers  and  pleadings 726 

proof    of    loss    and    contents    ot    mstrument    for    payment    of 

money  on  entry  of  judgment  by  default 1213 

action  to  establish  lost  will lSr>l 

evidence  required  to  establish  lost  or  destroyed   will 1>C3 

action  upon  lost  bills  and  notes 11*17 

indemnity  to  be  given  on  judgment  or  lost  bill  or  note 191T 

state  and  its  officers  may   recover  on   lost  bill  or  note   without 

giving   indemnity 1918 

probate  of  lost  or  destroyed  will 261^ 

Lunatlca. 

See  **  Surrogate's  Court." 

jurisdiction  over  custody  of  person  and  care  of  property 232D 

appointment,    powers    and    duties    of   committee    of    i.erson    and 
property,   see  "  Committee  of  Person  and  Property  of   In- 
competent Persons." 
special  proceedings  to  sell,  mortgage  or  lease  real  property,  see 
"  Sale  of  Real   Property." 

to  be  discharged,  if  arrested 554 

cannot  be  j  arty  to  submission  to  arbitration 2365 

application  to  release  inchoate  dower  right  of 2351 

oraer  on  application    2361 

court  may  comi^l  specific  performance  of  contract  made  by. .  2344a 

I.  Service  of;  appearance. 

service   of   summons   on 436 

may   be   dis  cnsed   with   by  order 419> 

on  person  designated  in  order 427 

designation  of  person  to  receive  summuns 427,  428 

service   of   summons  on   committee  by    publication 438,  4^ 

appointment  of  special  guardian  aJ  litem 428 

special  guardian  a  J  tttcm  <^xcludcs  committee  from  control ....  428 

appearance  of,  in  condemnation  proceedings *. . . .  3363 

11.  Limitations  of  actions  against. 

disability  by  insanity  excepted   frim  limitation 376>,     396 

tu  muve  to  vacate  judgment 1291 

rights  saved  against  judgment  ot"  ejectment  by  default l.)27 

action    for   dower    1596 

new  trial  of  action  to  determine  claim  to  real  proi>erty 1646 

application    for   certiorari    to    review   determination 2136 

III.  Supervising   insanity   as   affecting   testimony  and   proceed- 
ings. 

testimony  at  former  trial  of  party  since  insane 830 

on  submission  to  arbitration 2!{!C 

proceedings  on  appeal  from  justice  who  becomes  insane 3066 


\ 


IV.  Action  to  annul  marriage  of. 

lunacy    ground    fnr    annuling   marriage / 1743 

action    by    relative 1747 

action    by    next    friend 1748 

legitimacy  of  issue  of  marri.ige 1749 

order  allowing  next   friend   to  sue 17S5 
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W^-u^mHmm  <—  Continued. 

V.  Action  to  compel  convbyanci. 

when  maintainable •••••#•••••. 

who  may  maintain  .••••• 2946 

committee  may  be  directed  to  execute  coav«yaace.  .«•••.••. .  9S47 

VI.  Partition  by  agreement. 

application  by  committee  for  autliority 1500 

contents  of  petition 1591 

notice  of  application 1591 

to  superintendent  of  state  institution 1590 

court  may  authorize  iOI» 

authority  to  committee  to  execute  releases 1502 

effect  ox  releases  16M 

M. 
Bffadlflon  County. 

surrogate's  court  stenographer,  salary 2490 

Mall. 

service    of    summons    by 436,  440 

service    of    papers    by 797,  2768 

on  attorney  residing  in  another  state 00 

time    added    when    paper    served   on  attorney   by   mail 798 

time  for  service  of  notice  of  trial  by 706 

deposit  of  papers  in  branch  post-office  in  New  York  city 801 

return  of  deposition  by 907 

BIsi,llclonii  Pronecntlon. 

r 

included   in  term  *'  personal  injury  " 8343 

limitation  of  action  884 

costs  when  recovery  is  less  than  $50. SStt 

excepted  from  jurisdiction  of  justice's  court 2868 

of  Troy  justice's  court 8223 

of  Albany  city  court 8238 

Msilpractlce. 

limitation  of  action ..••••••• 884 

order  of  arrest  in  action  for • 549 

in  justice's  court • •••• : ••.• 


L   GbNBBAL  7B0VXSI0NS. 

a  state  writ •• •«..  1091 

for  general  provisions,  see  '*  Writs." 

when  granted  at  special  term 2088 

at  term  of  appellate  division 2069 

return  to  first  writ 2073 

failure  to  make  return  punishable  as  contempt 2073 

oral  pleadings  abolished   2080 

general  rules  relating  to  pleadings  applicable 2080 

writ  and  return  not  required  to  be  verified 2080 

to  be  amended  only  by  leave  of  court 2080 

cannot  be  stricken  out  as  sham 2060 

copy  ^'fit  or  return  not  required  to  be  served  on  attorney. .  2080 

preterence  of,   on   calendar 792 

altfrnatjve    or   peremptory 2067 

amendment  of  proceedings  when  writ  of  certiorari  proper ....  2148a 

tL  Altsbkativx  writ. 

how  granted •. , 908T 

flu>de  of  service 20T1 

on  court  or  judges  • • 2071 

on  corporation .....•.• 2071 

on  board  or  body  other  than  corporation. ••••••••••••  2071 

wiMrt  returnable 2072 

■K>tion  to  set  aside  writ • 2075 

Mrvke. 2075 
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M AAdABKiia  —  Contiitiied. 

II.  Altibnativs  writ  —  G>ntiiiiied.  

form  of  alle^tiont • ••••• JJjJJ 

joinder  of  grievances • ••• SnS 

demurrer  to  writ  ..•••.•... • •• 3uj3 

5 rounds  of  demurrer  • ^Z 

emurrer  to  part  and  return  to  part SS^ 

how  return  made • ••••  -074 

form  of  denials  and  allegations  in  return 20T7 

defences  in  return  to  be  separately  stated  and  numbered....  2077 

further  return  cannot  be  compelled 2078 

demurrer  to  return  2078 

service  of  notice  of  filing  return  or  demurrer. 2081 

after  issue  joined,  proceedings  are  same  as  in  action 2082 

when  issue  of  fact  arises 2079 

issues  of  fact  triable  by  jury 2063 

where  issue  of  fact  triable 2084 

from  appellate  division,  where  issue  of  fact  triable 2084 

where  issue  of  law  triable 2u85 

rendition  of  verdict,  decision,  etc 208!! 

final  order  may  be  entered  and  docketed  as  judgment 2082 

judgment-roll  on  final  order 2082 

final   order  in   favor   of  people   or  relator  must  award  per- 
emptory writ 2082 

recovery  of  damages  by  relator 2068 

costs  on  final  order  discretionary 2086 

stay  of  proceedings;  how  made ...••...  2069 

extension  of  time  to  make  return  or  do  other  act 2069 

appeal  from  final  order 2067 

stay  of  execution  pending  appeal.. ••  2087 

III.    Pbkxmptory  waiT. 

when  issued  in  first  instance ••••••••••• 2070 

notice  of  application   • ••••••...••••• •  20T0 

service  of  notice  of  application  on  boards  of  three  or  more..  2070 

where  peremptory  writ  returnable 2072 

motion  to  set  aside  or  quash  writ •••••  2075 

service.  •  •    2075 

how  return  made  to  peremptory  writ 20M 

to  issue  on  final  order  on  alternative  writ 3062 

costs  to  be  awarded  as  on  motion ••  2066 

not  to  exceed  $50  and  disbursements 2066 

stay  of  proceedings 2069 

extension  of  time  to  make  return  or  do  other  act • .  • . .  2069 

fine  for  disobedience  by  public  offieer  or  board 2000 

appeal  from  final  order •• 2087 

stay  of  execution  pending  appeal • •••••••  2067 

M»Bdate. 

defined.  •  •  •••••• ••••••••••••••••••••••••...  SMC 

summons  deemed  mandate • ••• • 418 

requisition  in  replevin  deemed  mandate 1694 

disobedience  to,  a  civil  contempt • 14 

abuse  of.  a  civil  contempt. 14 

^  duties  of  sheriff  as  to  service  and  execution  of • 100-119 

^                          of  surrogate's  court;  how  executed  and  returnable 2515 

of  justice  of  peace;  requisites • 8135 

blanks  prohibited.  • • ••  313S 

deputizing  private  person  to  execute .•• • 81.'>6 

constable  to  execute  in  person • S157 

sheriff  to  act  when  execution  resisted • 8158 

if Aetwrlngr  Corporatloas. 

■trtilii  eaaployees  exempt  frpm  \xaj  Mnrks* •••••••••••••••••  Ml 
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on  fite  in  New  York  countj  for  twenty  yean  preeumptiTe  evi- 
dence.   • • Mi 


Ci 

In  ary  coust  of  xxw  yokk. 

jurisdiction. •.••••••.•••••••••••••.••    SIT 

order  of  arrest 3177 

rules  regulatine  arr'^st • 8177 

contents  of  oraer  of  arrest 3178 

service  of  summons  and  order  of  arrest 3179 

execution  of  order  3179 

bail  or  deposit  before  return 8180,  3181 

after  return 3182 

custody  of  defendant  i 3183 

return  of  sheriff  3184 

appearance  and  proceedings  after  return 3186 

pleading)  may  be  oral  or  written 3185 

demand  for  jury  trial 3185 

preference  of  trial 3186 

trial 8186 

ordinary  action  may  be  brought  for  like  cause.. 8187 

breach  of  promise,  see  "  Breach  op  Promise  to  IIamry.** 

original  certificate  of,  presumptive  evidence. 92f 

original  record  of,  presumptive  evidence 9^ 

certified  copy  of  certificate  or  record  presumptive  evidence 928 

after  divorce  for  adultery  •«••.••••.•• •.  1761 

action  for  divorce,  see  "  Divorcs." 

for  separation,  see  "  Sbparation." 
Action  to  annul. 

by  woman  married  under  sixteen  1742 

causes  for  annulment   1748 

who  may  sue  on  ground  that  party  under  a^e  of  consent....  1744 

on  ground  that  former  nusband  or  wife  living. 1745 

legitimacy  of  issue  of  marriage  annulled  because  former  hus- 
band or  wife  living 1715 

because  parties   under  age    1749 

by  relative  on  ground  of  idiocy 1716 

by  relative  of  lunatic 1747 

by  next  friend  of  idiot  or  lunatic -. 1748 

legitimacy  of  issue  of  marriage  with  idiot  or  lunatic 1749 

on  the  ground  of  force,  duress  or  fraud 1750 

custody  and  maintenance  of  issue  of  marriage  annulled   for 

force  or  fraud 1751 

who  may  maintain  on  ground  of  impotency 1752 

to  b^  brought  within  five  years  1752 

nature  of  action  to  be  indorsed  on  summons 1774 

service  of  summons  by  publication 438,  430 

proof  of  service  of  summons   1774 

when  and  how  issues  referred .....' 1012 

trial  and  proof  of  facts 1753 

right  to  jury  trial   1753 

on   reference   testimony   and   proceedings  to   be  certified    to 

court  with  report 1229 

on  reference,  judgment  to  be  rendered  by  court 1229 

entry  of  judgment  by  default   1774 

entry  of  interlocutory  judgment   1774 

final  judgment  after  three  months • 1774 

conclusive  effect  of  judgment   1754 

order  allowing  next  friend  of  idiot  or  lunatic  to  sue 1755 

interlocutory  judgment  may  award  costs 1774 

docketing  jud^rment  for  costs 1774 

execution  on  interlocutory  judgment  for  costs,  when  to  issue.  1774 
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INDIX 

Married  'Woman. 

See  ••  Su«»ogate'8  Cotjut.** 

nmy  sue  or  defend  as  if  single. -CC* 

may    confess    judgment 12p 

damages  to  person,  estate  or  character  and  separate  property. .     439 
husband  not  proper  party  in  action  for  tortious  act  of  vife. .     4^ 

i'udgraent   for  or   against llX 
ioraestead,   exemption   of 13fi8-14«C 

may  release  to  husband  inchoate  dower  in  property  in  partition.  ir>71 
damages  for  slander  are  separate  property l^i'K 

MaraltaL 

appointment  of,  by  court  of  claims 99S 

to  execute  certain  mandafes  of  N.  Y.  city  court 33? 

fees  of, .  on  execution  of  mandates 39 

limitation  of  action  for  non-payment  of  money  collected......  383 

Master  and  Servant. 

employee  of  part;^  disqualified  as  juror llSf* 

summary   proceedings  to  dispossess  employee .SSI 

collection  of  wages  of  working  women 31^ 

judgment  for  wages  enforceable  against  earnings,  trust  income, 

etc 1381 


Materialman.     « 

defined 

Matrimonial  Actions. 

action   to   annul   marriage,   see   "  Makbiage." 
for   divorce,   see   **  Divorce." 
for  separation,  see   "  Separation. 


>* 


f 


V 


Mayor. 

of  New  York  may  change  place  of  holding  court 42 

MaTOr's  Court  of  Hndson. 

See  "  Hudson,  Mayor's  Couet  or  ths  City  or."* 

Mecbanlea'  Liens. 

I.   GbNERAX.  PKOVISZOHiL 

• 

purpose  of  title  ••••• • SB8B 

definitions ...,••...•... 3396 

to  be  enforced  by  action .....•..••... 33M> 

jurisdiction  of  action 33G9 

of  N.  Y.  city  court 315 

of  city  court  of  Yonkers 3203 

enforcement  under  contract  for  public  improvement 340d 

provisions  apply  to  courts  of  record  only  except  as  otherwise 

provided. 3401 

preference  over  contractors  3414 

judgment  for  delivery  of  property  in  lieu  of  money. 3415 

foreclosing  lien  on  public  improvement. 3418 

foreclosing  lien  on  railroad  property...... 3419 

n«  Ih  courts  op  kbcord. 

consolidation  of  actions  by  different  lienors... • 3401 

joinder  of  lienors  as  plaintiffs *..... 3MC 

necessary  parties  defendant 8402 

waiver  of  defendant's  lien  by  failure  to  plead... 340C 

equities  of  lienors  to  be  determined.  ,..* 3403 

costs  and  disbursements 3411 

Judgment  for  debt  on  failure  to  establish  lien..... 3412 

to  pay  into  court ••••#••••••  S411 
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freliAnlea'  Xilena  —  Contlnveil. 

II.  In  couiTS  OF  HECOBD  —  Continued. 

judgment  for  deficiency , 8416 

notice  to  lienor  to  begin  action 3417 

cancellation  for  failure  to  begin  action 3417 

HI.  In  courts  not  op  record. 

action  to  be  commenced  by  personal  service  within  state 8404 

complaint  to  be  verified  , 8404 

necessary  allegations.  •  344)4 

form  and  service  of  summons 3404 

substituted  service  of  summons   3406 

joinder  tf  issue  by  verified  answer 3406 

judgment  by  default 3406 

trial  of  issues  ', 3407 

enforcing  judgment   for  defendant 3407 

executions , 3408 

appeals  from  judgments   8400 

filing  transcripts  of  jud'nnents 8410 

costs  and  disbursements  ^ 8411 

offer  to  pay  into  court. • • t418 

Military  i^ervlce. 

party    or   witness   absent    in,   evidence   given    in    former   trial 

admissible    ■ ygg 

Militia. 

action   by   attorney-general   to  try   title  to  or    forfeit   military 

office,  sec  "  Quo  Warranto." 

governor  may  order  out  to  assist  sheriff 107 

sheriff  may  require  aid  of,  to  overcome  resistance. 104 

pay,  pensions,  rewards,  arms,  etc.,  exempt  from  execution,  1308,  8028 

no  fee  for  adminijtering  oath  to  officers 8280 

officers  and  privates  exempt  from  jury  service 1030,  1081,  1127 

proof  of  exemption 1082,  1128 

persons   honorably  discharged  after  five  years'  service   exempt 

from  jury  service   1030,  1081,  1127 

proof  of  exemption 1082,  1128 

officers  to  certify  to  jury  commissioner  in  New   York  persons 

performing  military  duty 1063 

Misdemeanor. 

punishment  of  misdemeanors  created  by  act 8346 

sale  of  liquor  In  court*house  of  court  of  record 82,       88 

uhtawfully  practicing  as  attorney  in  New  York  city 04 

permitting  person  to  practice  unlawfully  in  New  York  city....       84 

suspension  or  removal  of  attorney  on  conviction 87 

deceit  or  collusion  of  attorney 70 

purchase  of  claim  by  attorney 73,       75 

illegally  inducing  business   74.       76 

defence  of  prosecution  by  former  prosecutor 80 

by  partner  of  prosecutor    78,       80 

refusal  to  assist  sheriff  when  commanded 106 

failure    to    separate   civil    and    criminal    and    male   and    female 

prisoners 12R 

Illegal,  sale,  etc.,  of  liquors  in  jail 130 

permitting  prisoner  for  contempt,  etc.,  to  go  at  large 157 

RSsisting  or  conniving  at  escape   150 

refusal,  neglect  or  dclav  of  officer  to  make  senrch 961 

false  certificate  of  physician  to  juror  in  New  York 1120 

bribery  of  officer  bv  juror  in  New  York 1122,  1123 

concealment  of   offer   to   take  bribe   from  juror  in   New   York 

county 1124 

wilful    neglect   of    duty    by    commissioner    of   jurors   of    Kings 

county. .^ 1159 

refusal  of,   or   false  information   to  commissioner  of  jurors  of 

Kings  county 1160 

suppression   of  jury  notice   in   Kings  county. .  .^ 1160 

physician  giving  fal«e  c^rtt'^cntc.  etc..  to  iitror  in  Kings  county.  1161 
gmrehase  of  property  by  office*-  ^rtrMng  sale,  etc •• ••  IQTI 
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eanor  —  Coatlniied. 

Tcxatious  and  unauthorized  suit  in  came  of  another  or  ftetit34 
person tm 

refusal  of  usurper  to   deliver  books,   etc,  after  judgment   of 
ouster 

illegally  reimprisoning  prisoner  discharged  on  habeas  corpus  or 
certiorari. 20B1 

concealing  prisoner  to  avoid  habeas  corpus  or  certiorari. .  206i2,  2063 

failure  of  justice  of  peace  to  pay  over  money. S1S& 


waiver  of  misnomer  of  corporation .....   1777 

of  defendant  in  action  against  stockholders 1813 

of  member  of  unincorporated   association   does   not  aflfcct    lia- 
bility of  other  members 19S4 

habeas  corpus  and  certiorari  to  inquire  into  detention  not  to  be 
disobeyed  for. 2034 

Histalce. 

in  writ  or  process  2i 

defects  cured  by  verdict,  etc,  and  judgment 721 

to  be  corrected  by  court 7Z*. 

power  of  court  to  amend  process,  pleadings,  etc 73 

immaterial  errors  to  be  disregarded 723 

relief  within  one  year  against  defaults  by  mistake,  etc 731 

correcting,  f n  surrogated  court 277G 

in  condemnation  proceedings  721-780,  39ft 

bank  .notes  and  bills  used  as  money  excepted  from  statute  of 

limitations. 3Kt 

paid    into   court,   supervision   of  comptroller 144i 

deposit "47 

execution  may  be  levied  on 14U 

bank  bills,  bonds,  etc.,  how  levied  on 1411 

Jail   liberties    for    : 1 4r. 

stenographer   for   county   court  of Wl 

surrogate  not  to  act  as  referee  or  practice  as  attorney 2474 

compensation    of   stenographers   in    surrogate's   court 2r^ 

proceedings  to  mortgage  corporate  real  property,  aee  "  Ommw^ 

TioNs;      "  Salb  op  Rbal  Property." 
special  proceedings  to  mortgage  real  property  of  infant  or  ia> 

competent  person,  sec  "  Sale  op  Rkal  Property." 
foreclosure  by  action,   sec  "  Foreclosure." 

by  advertisement,   sec   "  FoRECLoauaB." 

when  receiver  appointed  without  notice 714 

limitation  of  action  to  redeem  from 3t7r 

purchase-money,  ranks  prior  to  judgment 12B4 

of  exempt  homestead 1404 

equity  of  redemption  not  to  be  sold  on  execution  for  mortgage 

debt 1432 

indorsement  on  execution   14S? 

satisfaction  on  redemption  by  mortgagee  of  realty  sold  on  exe- 
cution. .  . 1463 

evidence  of  right  of  mortgagee  to  redeem  realty  sold  on  execu* 

tion 1465 

ejectment  cannot  be  maintained  on I486 

mortgagee  of  lease  may  pay  arrears  of  rent  after  judgment  of 

ejectment 1506t  IStt 

•o  secure  credit  for  purchase  money  of  lands  sold  in  partition. .  1CT4 

1571 
void,  if  made  after  petition  for  voluntary  dissolution  of  corpo- 
ration.  .   .      , r. .  243C 

deemed  assets  in  hands  of  executors,  etc miJ*  26712 

decree  to  mortgage,  to  pay  decedent's  debts ^  2707 

by  heir.  etc..  not  aflfected  by  unproved  will  after  four  years. .  2714 


INDBX. 

Motloa. 

definition ••    TOT 

to  whom  made  T6i 

on  default  of  appearance 768 

on  appearance  of  one  or  more  defendants 768 

in  New  York  city  770 

In  supreme  court  where  heard 76^ 

in  first  judicial  district 76B 

transfer  of »  to  another  judge 26k     771 

renewing  after  denial   776 

leave  to  witndraw  motion  for  judgment , 777 

renewing  denied  motion  before  another  judge  is  contempt 778 

withdrawing  motion  for  judgment  without  leave  is  contempt. .     778 

notice  of,  to  be  eight  days 780 

in  N.  Y.  city  court 8161 

of  application  for  judgment  on  frivolous  pleadings S37 

order  to  show  cause  returnable  in  less  than  eight  days 780 

affidavit  to  be  served  with  order  to  show  cause 782 

taking  deposition  for  use  on 886 

reference  of  questions  of  fact  arising  on 827,  1015 

in  city  court  of  New  York 8172 

in  proceedings  b^gun  by  state  writ 1997 

coats:  collection 779 

execution   for 779 

stay  for  non-payment  of 779 

taxation  of,  on  fiiml  judgment 779 

proceedings  to  punish  for  contempt  not  affected 779 

may  be  awarded  absolutely  or  to  abide  event 32S6 

to  abide  event  779 

amount;  disbursements  allowed   3251 

Bfnnlelpal   Corporatfons. 

excepted  from  judicial  supervision 1804 

not  subject  to  action  by  state  to  annul  corporation 1804 

to  dissolve 1804 

when  taxpayer  may  sue  to  redress  municipal  wrong 1925 

service  of  summons  on 431 

of  certiorari  on 2130 

jurors  not  disqualified  because  residents  or  taxpayers 1170 

order  of  arrest  in  action  for  funds,  etc.,  of R40 

attachment  in  action  to  recover  funds  of 637 

judgment  stayed  on  appeal  without  security,  unless  ordered....  1S14 

not  required  to  give  security  for  provisional  remedies,  etc 1900 

liability   in   damages  for   arrest,   attachment  or   injunction   im- 
properly granted 1900 

action  for  cutting  trees,  etc.,  on  lands  of  municipality...  1067,  1668 
costs  not  awarded  against,  unless  claim  presented  before  action.  3245 

proof  of  ordinances,  by-laws,  etc 941 

acu'oii  .o  entoice  laeo  under  contract  lor  public  improreiiiait.  8400 
judgment  foreclosing  mechanic's  lien   on  public  improvement..   8418 

public    improvement  "    defined 8398 

execution    against   wages   of   employees,   etc ...',   1391 

proof  of  payments  by '.,'.',  90i(« 

Action  by  state  to  izcovek  public  funds. 

state  may  sue  in  courts  within  the  state 1900 

excepted  from  jurisdiction  of  justice's  court M63 

orders  or  interlocutory   judgments   in   other  actions   may  be 

vacated 1970 

other  actions  may  be  stayed 1970 

parties  to  other  actions  may  be  brought  in 1970 

state  may  sue  in  foreign  courts 1071 

cause  of  action  transferred  to  and  vested  in  stats 1972 

action  limited  to  ten  years 1973 

disposition  of  proceeds  of  action 1974 

petition  by  municipality,  etc.,  claiming  proceeds 1976 

attorney-general  to  bring  action 1976 

to  be  brought  in  name  of  people « 1904 

1810 


INDEX. 

lUnnlclpal  Courts. 

See  "  Buffalo,  City  Court  op  the  City  of;  "  "  New  Yoek 
Municipal  Courts;  "  *'  Rochester,  City  Court  of  th» 
City  of;  '*  "  Syracuse,  Municipal  Court  of  the  City  of." 

N. 

Sec,  also,  "  Ukknowk  Parties." 
vh«n  defendant  may  be  designated  by  fictitious  name. ........  ^^1 

in  justice's  court , ^®J 

mistake  in  name  of  juror  cured  by  judgment  on  verdict,  etc —      <^*1 

of  officer  cured  by  judgment  on  verdict,  etc j<21 

of  parties  cured  by  judgment  on  verdict,  etc *^ 

power  of  court  to  correct  names^  of  parties -     J^ 

waiver  of  misnomer  of  corporation    •  •  •  •  •    1  *  •  • 

misnomer  of  stockholder  defendant  in  action  against  stockhold- 

ers ...-  18W 

of  member  of  unincorporated  association  does  not  affect 

liability  of  other   members VB* 

babeas  corpus  and  certiorari  to  inquire  into  detention  not  to  be  ^^ 

disobeyed  for  misnomer    : ?2?f 

judgment  against  party  by  fictitions  name  not  a  lien l^J 

amendment  of  judgment  against  party  by  fictitious  name 12&1 

Amplication  for  change  op. 

petition  by  individual 2419 

of  infant  by  guardian  or  next  friend 241V 

corporation  may  petition 2411 

petition,  etc.,  to  be  filed  with  S(K:retary  of  state 2413 

reservation  of  proposed  new  name 2413 

tfuperintendent  of  banks  to  approve  change  of  name  of  bank.  2411 

of  insurance  to  approve  change  ox  name  of  insurance 

company 2411 

railroad  commissioners   to   approve  change   of   name   of   rail- 
road company    2411 

certificate  of  secretary  of  state  that  proposed  name  does  not 

conflict  with  other  corporations 2411 

contents  of  petition   2112 

petition  to  be  verified « 2112 

notice  of  application  by  infant 2413 

by    corporation    2413 

order  authorizing  change   2414 

to  be  entered  and  papers  filed 2414 

publication    2414 

affidavit  of  publication  to  be  filed  and  recorded 2415 

order  changing  name  of  corporation   to   be  filed  with   secre- 
tary of  state   2414 

to  be  recorded  by  county  clerk 2414 

when  change  to  take  effect 2415 

validity  of   previous   proceedings  to   change  corporate   name 

saved  .  .   2415 

pending  actions  or  proceedings  not  affected  by  change 2416 

new  name  may  be  substituted  in  pending  action  or  proceeding.  2416 

county  clerk  to  report  changes  to  state  officers 2417 

changes  of  name  to  be  published  annually  in  session  laws...  2417 

NaMBsia  Coniity. 

jail  liberties  145 

tfatioasil  Giiatr«.  ,    ^  . 

action    by   attorney-general   to   try   title   to   or   forfeit  inthtafy 

office,  see  '*  Quo  Warranto." 

pay,  pensions,  rewards,  arms,  etc.,  exempt  from  execution 1309 

no   tec   for  administering  oath   to   officers 3280 

officers  and  privates  exempt   from   jury  service. . .    1090,   1061,  1127 

proof  of  exemption    1082^  ^128 

persons   honorably   discharged   after   five   years'    service   exempt 

from  jury  service 1030,  1081.  1127 

proof    of    exemption     . . . .  • 1062,  112$ 

officers   to  certiify  to  jury   commissioner  in   New   York  persons 

performing    military    duty     t ...« i  •.•... .   1063 
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3fii.tnrallsatlon. 

N.  V.  city  court  cannot  naturalize 318 

clerk's   fees  on 3303 

NATal  Service. 

party   or   witness  absent    in,    evidence   given    in    former  trial 
admissible   830 

lCe«e««arl  es« 

judgment  for,  enforceable  against  earnings,  trust  income,  etc. .  189t 

Netfllffeaee. 

limitation  of  action  for  personal  injuries  resulting  from 883 

warrant  of  attachment  in  actions  for 635 

Action  for  causing  death  by. 

right  of  action  conferred JJ02 

who  may  maintain   JjO* 

limited  to  two  years 1»^ 

for  whose  benefit  ■•  •  ■  1§25 

"  next  of  kin  "   defined 1870,  190B 

interest  to  be  added  to  verdict  from  date  of  death 1904 

Nesrotlable  Instrument*. 

See  "  Bills  and  Notes.** 

action    upon    lost    instruments 1917,  1918 

extension  of  time  to  demur  or  answer  in  action  against  corpo- 
ration  on « 1778 

order  for  trial  to  be  served  with  answer  or  demurrer  of  corpo- 
ration   in    action    on 1778 

reservation  of  trial   terms  for  trial  of  actions  on 232 

Ne^vrapapera. 

fair   report   of  public  proceedings  not  libelous 1907,  1906^ 

editors  and  reporters  exempt  from  jury  service....   1030,  1081,  1127 
proof   of    exemption    1082 

New  Trial. 

I.  When  granted. 

in  court  of  claims 26S 

on   appeal    from  judgment  of  court  of  claims.... 275 

for  failure  to  Ale  decision  within  time  limited 1010 

on  appeal   from  judgment  by  default  of  justice's  court. . . .  .^.  3004 

in   ejectment   as   of   right 1525,  la^ 

second   new   trial    in   discretion   of   court 1525,  1^28 

on  judgment  by   default 1526.  1528 

not  of  right  in  action  to  determine  claim  to  real  property. . .  1646 
on  trial  of  specific  questions  by  jury  may  be  granted  as  to 

some  only  of  questions  tried 1008 

n.  Motion  for. 

entry  and  collection  of  judgment  does  not  prejudice  subse- 
quent motion 1005 

final  judgment  not  stayed  by  motion lOOg 

motion  for,  on  minutes  of  trial 999 

grounds  of  motion   999 

appeal  from  order  to  be  heard  on  case  settled 999 

to  appellate    division    after    interlocutory    judgment   rendered 

after  trial  by  court  or  referee 1001 

when  to  be  heard  and  decided  at  special  term 1002 

for  error  of  court  in  finding  of  fact  or  law  to  be  made  within 

time  for  appeal    «• ^9S^ 

of  fact  to  be  made  to  trial  iudge  unless  dead,  etc 1002 

for  error  of  referee  in  finding  of  fact  or  law  to  be  made  to 

appellate  division y. 1002 

on  trial  of  specific  questions  by  jury. lOOS 

how  and  when  to  be  m^de lOOB 
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H e'w  Trial  —  Contlmied. 

II.  Motion  for  —  Continued. 

for  new  hearing  after  trial  of  specific  questions  by  referee. .  WH 

bow  a^d  when  to  be  made lOM 

time  for»  on  judgment  of  ejectment  by  default 1B2B.  1S24 

when  defendant  under  disability 1527,  1938 

not  affected  by  taking  of  exception 1O06 

may  be  heard  with  exceptions   .^ lOOR 

when  exceptions  to  be  reviewed  on  motion  for 9M 

motions  to  be  heard  at  special  term,  except,  etc lOCC 

order   upon   motion   for   failure   to   file  decision   within    time 

limited l«1ft 

judgment  on  motion  to  appellate  division  in  first  instance...  12Si 
stipulation    for    iudfonent    absolute    on    affirmance    o'f    order 

S ranting,  in  N.  Y.  city  court • nm 
grment  absolute  on  affirmance  by  N.  Y.  city  court  of  order 

granting SIM 

enforcement  of  restitution  upon  granting lOQR 

exceptions   heard   in   first   instance  by   appellate  division    on 

motion  for  new  trial 1(W> 

appeal  from  order  granting,  brings  up  judgment  of  reversal. .  ISIfi 

order   granting  or   refusing,   is  appealable 134T 

costs  on  motion  for,  on  case 3251 

upon    order    for    failure   to    file   decision   within    time 

limited lOW 

after  granting  and  before  trial S2SI 

evidence  on  new  trial  in  ejectment 153f> 

when  evidence  on  first,  admissible  on  new  trial  of  action  to 

determine  claim  to  real  property lOW 

proceedings  before  justice  after  appeal  from  judgment  by  de> 
fault 


^ 


III.  Cass. 

preparation  of,  see  "  Cask." 

case  to  be  made  on  motion  for WT 

not  required  on  motion  for  surprise  or  irregularity 888 

on  motion  for,  before  judge  who  tried  action 988 

IV.    Or     IIIGHT     ON     APPEAL      FROM      JUSTICE     OF     PEACE. 

demand  for  new  trial  in  appellate  court 8M8 

return  of  justice 90^ 

undertaking  required 9089 

offer  to  compromise  before  return SOTO 

award  of  costf SdTti 

offer  to  compromise  after  return S0T2 

amount  of  costs  on SOTO 

proceedings  in  appellate  court S071 

MeTr  Torlc,  City  Court  of. 

See  "  City  Court  of  New  York." 

New  York,  City  of. 

only  attorneys  to  appear  and  practice  in  courts  in ••••  89 

penalty  for  unlawfully  practiqing  in ....••••  84 

service  of  summons  on  city 481 

chamberlain  to  receive  money  paid  into  court •  748 

duties  as  to  same VH 

commissions  ot • 8^i 

^     transfer  from ., •.••;v--i Hi 

preference  of  actions  by  or  against  city  or  health  officers 7W 

when  maps  and  surveys  on  file  in  departments  of,  presumptive 

evidence ^ 965 

when  official  records  of  departments  of,  presumptive  evidence. .  961 

officers  exempt  from  jury  service lOf" 

proof  of  exemption  1082 

members  of  police  and  fire  departments  exempt  from  jury  aer- 

tIc«. 1C81,  IDT 
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fV^^vr  York,  City  of  —  Contiaiied. 

proof  of  exemption ..•• 1062,  1128 

officers  to  aid  commissioner  of  jurors 1002 

corporation,  counsel  to  prosecute  proceedings  to  enforce  fines  of 

delinquent  jurors    1110 

special  prorisions  relating  to  actions  against,  not  aflFected 3341 

proceedings  to  acquire  lands  excepted  from  repealing  clause  of 

condemnation  law 8808 

terrice  of  papers  through  branch  post-office  in 801 


BI«iFV  York,  County  of. 

fees  of  recording  officers 3332a-3332d 

special   proceeding  begun  before  one  judge  may  be  continued 

before  another   .*• 26,    771 

change  of  place  of  holding  courts 42 

clerk  of  court,  etc.,  not  to  be  appointed  referee,  etc v 00 

books  and  records  of  former  courts  of 08 

bail  in  120 

custody  of  prisoners  in 120 

appointment  of  jail  physician  in 126 

designation  of  temporary  jail  in 135,     144 

jail  liberties  for 146 

when  official  records  of  register,  clerk  and  courts  presumptive 

evidence   066 

when  maps  and  surveys  on  file  with  register,  clerk,  surrogate 

and  courts  presumptive  evidence 066 

officers  exempt  from  jury  service 1081 

proof  of  exemotion A 1082 

process  to  be  nled  with  clerk  in  supreme  court 1245a 

county  clerk's  fees  in SS06 

sheriff's   fees  in    3308 

fees  of  constables  and  deputy  sheriffs  for  attending,  court 8312 

trial  jurors  in,  see  "  Jury  and  Jurors." 

motions  in 26,    770 

preference  on  calendar  in   70S 

notes  of  issue  in 077 

publication   of   notice   of   sale   of   real   proi>erty   in 167& 

records  in  register's  office  not  to  be  removed  on   subpoena 977 

costs  when   recovery   under   I.IOO   and   $250 3228 

stenographers   and   court  officers   for  surrogate's  court 2512 

New  York,  District  CoartH  of  the  City  of. 2406 

See  *'  New  York  Municipal  Courts.'* 

ffe'vr  York  Municipal  Court*. 

are  not  courts  of  record    8 

effect  of  provisions  upon  jurisdiction  and  proceedings 3214 

actions  to   foreclose  mechanics'   liens   in,  see  **  Fo2EClosurs;  " 

"  Mechanics*    Liens." 
jurisdiction    of   summary  proceedings  to   recover  possession   of 

real  property    2234 

service  of  complaint  with  summons    3207 

who    may    serve    summons    3208 

deputizing  private  person  to  serve  summons 3208 

proof  of  service    3208 

action  commenced  by  service  of  summons 3200 

arrest,  attachment  and  replevin  in   8210,  3211 

proceedings  on  order  of  arrest 3218 

answer  raising  title  to  real  property 3212 

how    iurors    selected    , . .    . .   1111 

appeal  to  supreme  court   ,    . .   3213 

where  and  how  appeals  heard   , , ,    , . .   1344 

Judgment  on  appeal   , . .        . .  8213 
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IVe'vr  York  Mnnlolpal  Coo rt »  — Coat in«ed. 

costs  on  appeal  to  supreme  court 3213 

issuance  of  precept  in   summary  proceedings  to-  recover   posses- 
sion  of   real   property 

transfer  of  summary  proceedings  to  dispossess  to  another  court 
for  trial 

Next  Friend. 

action  by,  to  annul  marriage  of  lunatic  or  infant..   1744,  1748.  175r» 

.    petition   by,    for  change   of  name   of   infant 2410 

Next  of  Kin. 

See,   also,  "  Deckdsnts'   Estates;  **   "  Executors  ahd  Ao- 
min istrators;  "   "  Surrogates'   Courts." 

defined 1870.  1906 

in    surrogate's    practice 276B 

not   to   be   arrested  when   sued  as   representative 55S 

action  by,  against  administrator  for  distributive  share 1K19 

creditor's    action    against,    see    "  Decedent's    Estates,     VI;  " 
*'  Creditors'   Actions,   II." 

Nlaarapa  County. 

jail    liberties    for 145 

salary  of   stenographer   of  surrogate's  court 2490 

stenographer   of  county    court ^ dSl 

per  diem  allowance  to  grand  ^nd  trial  jurors 3314 

Non-Reaident«. 

jurisdiction    of   actions   by,    against    foreign    corporations 1780 

of   surrogates   over   estates   of   testate    or   intestate   dece- 
dents      2515,  2517 

who  deemed  residents  for  purpose  of  jurisdiction  of  N.  Y.  city 

_  court 3160 

limitation  of  actions  against,  on  demand  barred  at  domicil....  390 

summons  against,  in  city  court  of  New  York 316& 

service  of  summons  on,  by  publication,  etc 438,  439 

of  papers  on  clerk  for 800 

of  notice  of  sale  under  foreclosure  by  advertisement....  2388 

of   surrogate's  citation   by    publication 2nS6 

verification    of    pleadings    by SH 

order  of  arrest  on  complaint  demanding  performance  of  act. —  S50 

■   in   justice's  court ' 2S94 

attachment    in    actions    against 635 

in  justice's  court   2!)lK> 

when  judgment  enforceable  only  against  attached  property 707 

proof,    cause    of    action    against,    on    application    tor    judgment 

by  default   1216 

place  of  trial  of  actions  when  all  parties  are  non-residents....  ^M 

where  to  attend  to  make  deposition S?^ 

may  be  required  to  ^We  security  for  costs 32(18-327i> 

attorneys   may    practice    in    state 6^ 

not  to  be  appointed  receiver  of  judgment  debtor 24(9 

executors    objected   to    for    non-residcmce    may    be    required    to 

give  bond 2S67 

revocation    of    letters    to 2574 

provisions  as  to  testamentary  trustees  apply  to 2641 

surrogate  to  transmit  will,  etc.,  of,  to  secretary  of  state 2489 

Jtonmult. 

decision   on   motion   may  be   reserved 11^* 

not  permitted  after  cause  submitted  to  jury. 1182 

in  justice's  court •.«..... dOtVT 

judgment  of,  in  justice's  court .••••••••..••....  3013 
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VV^-tAry  Public. 

ma^  take  oaths  and  affidavits 841 

certificate  of  presentment  or  protest  presumptive  evidence. ....  028 

eflfect  of  affidavit  denying  receipt  of  notice 823 

in  case  of  death,  etc.,  original  protest  presumptive  evidence  of 

demand 924 

memorandum  presumptive  evidence  of  notice 824 

'W€>tea  of  lasHe. 

claim  of  preference  in 798 

contents  of    977 

to  state  nature  of  action 977 

time  of  filina   977 

to  be  entered  on  calendar 977 

not  necessary  to  file  new  note  for  succeeding  terms  in  certain 

counties 977 

IVotlce  of  Pendency  of  Action. 

notice  of  levy  on  real  property  to  be  recorded  and  indexed  as.  -1252 

of  proceedings  for  appointment  of  committee 2325a 

of  proceedings  to  condemn  land S881 

of  action   against   executor,  etc.,   on   claim  enforceable  out  of 

decedent's  realty 2751 

by  plaintiflf 1870 

contents  of  notice  1670 

may  be  filed  before  summons  served 1670 

effect  of 1671 

to  be  recorded  and  indexed 1672 

by  defendant ^673 

when  cancelled ^ . . . .  1674 

how  cancelled. • 1674 

cancellation  on  security  in  creditor's  action 1674 

on  undertaking  or  payment  itUo  court 1671 

for  lack  of  undertaking  to  suspend  sale  pending  appeal 

from  refusal  of  specific  performance 1328 

fees  for  recording  and  indexing 8SD4 

judgmeiit  relates  to  filing,  in  ejectment 1526 

in  partition 1557 

in  action  to  determine  claim  to  real  property.  1645,  1646 

in  foreclosure,  when    to  be  filed 1631 

conveyance  on  sale  relates  to :  ....  1632 

If  otice  of  Trial. 

causes  may  be  noticed  for  adjourned  term  of  court 34 

for  trials  elsewhere  than  at  courthouse 37 

time  of  service 977 

when  served  by  mail .' 798 

new  notice  for  succeeding  term  not  required  in  certain  counties.     977 

either  party  may  bring  issue  to  trial 980 

on  amendment,  etc.,  court  may  dispense  w.ith  new  notice 723 

for  what  day  notice  may  be  given  in  N.  Y.  city  court 3162 

time  for  service  of,  in  N.  Y.  city  court 3162 

when  hearing  before  referee  1018 

security  for  costs  not  required  when  plaintiff  an  infant. . .  469,  3268 
Nfiiaance. 

action  for,  wl  en  maintainable 1660 

may  be  maintained  by  or  against  infant  in  his  own  name.  1686 

who  may  be  joined  as  defendants 1661 

triable  where   property  situated 982 

issues  of  fact  triable  by  jury 0^ 

final  iudement  for  plaintiff 1662 

sections  1660-1602  not  to  apply  to  actions  for  money  only 1663 

summary  proceedings   to  dispossess   tenant   engaging  in    illegal 

trade  or  business 2231 

KvB&bers. 

may  be  expressed  by  figures..... ••••.••.••••••#••.••      22 

IVnncnpative  ISITilla. 

execution  and  tenor  to  be  proved  by  at  least  two  witnesses....  26U 

1»2S 


INDEX. 

communications  privileged 8S4 

testimonjr  in  will  cases 83S 

examination  of  hospital  nurse 896 

O. 
OAtliB  ajid  AHlratJitloiiB. 

I.  Who  may  administes. 

who  ma^  take 843 

without  the  state  84i 

courts  of  record  to  witness   • 7 

justices  of  city  court  of  New  York 336 

officers,  boards,  etc.,  authorized  to  take  testimony M3 

commissioner  of  jurors  of  New  York  and  assistants 109] 

of  Kin^  county  and  assistants 1132 

who  may  administer  to  referee 1016 

commissioners  in  condemnation  3370 

II.    FOEM    AND    MODE   OP  SWEARING. 

general  mode  of  swearing  945 

dispensing   with   kissing   gospels    846 

when  affirmation  may  be  made    SIT 

peculiar  modes  of  swearing 84S 

by  persons  not  Christians 849 

examination  of  witness  as  to  capacity  and  obligation  of 850 

swearing  falsely  in  any  form  is  perjury  851 

III.  .Of  witnesses  and  jurors;  oppicial  oaths. 

refusal  of  witness  to  be  sworn  a  contempt   9 

witnesses  in  justice's  court   9006 

jurors  on  writ  of  assessment  of  damages   2110 

in  justice's  court   2906 

administrator 2568,  25&1 

arbitrators    2969 

attorney  on  admission ^59 

commissioners  in  condemnation   , 3370 

in    partition l^SO 

to   admeasure    dower 16U($ 

on  application  for  committee  of  incompetent  person....  2329 

executor 256S 

guardian ^Si6S 

referee   1016 

to   admeasure   dower 1608 

in    proceedings    supplementary    to    execution 2445 

waiver 1016 

failure  to  take,  cured  by  judgment  on  report,  etc 721 

person  appointed  by  supervisors  to  act  as  surrogate 2484 

cferk  of  court  of  appeals  199 

deputy  clerk    200 

special  deputy  clerks  appointed  to  attend  terms  of  court 89 

clerk  and  deputy  clerks  of  N.  Y.  city  court 329 

stenographer 82 

interpreter  of  N.  Y.  city  court   SS3 

constable  to  keep  jury  in  justice's  court 300(t 

no  fees  for  administering  official  oaths 92S9 

fees  for  administering   


Oc«i«pant«. 

necessary  defendants  in  action  of  ejectment 1503 

in  action  for  dower  1S97 

Ottttr. 

to  liquidate  damages  conditionally  736 

lefusal   of   offer    \.  737 

costs  on   refusal    737 

of  judgment  by  defendant  before  trial   738 

effect  ot  acceptance  or  refusal    738 

•i  judgment   by  plaintiff  on  counterclaim    7^ 

effect  of  acceptance  or  refusal    738 
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er  —  ContlBved* 

requisites  of  offer  and  acc^tancc 1..  749 

entry  of  judgment  on  death  of  party  after  offer  made 768 

in  justice's  court,  by  defendant 2882 

of  compromise  before  return  on  appeal S070 

after  return  on  appeal  8072 

eers. 

of  corporations,  see  "  CoapoRATioifS." 

official  bonds,  see  "  Bonds,  IV,  V." 

effect  of  statute  upon  officers  and  offices 


I.  Rights,  duties  and  liabilities. 

court  stenographer  is,  of  the  court 83 

proceedings  to  compel  delivery  of  books  and  papers  to 2471a 

exempt  from  jury  service 1030.  1061,  1127 

examination  of  books  of,  relating  to  moneys  paid  into  court. .   744a 

proof  of  exemption   1082,  1128 

of  court,  privilege  from   arrest -. . . .     566 

civil,  may  be  excused  from  serving  as  juror 1033 

certain,  disqualified  as  trial  jurors 1029 

to  make  and  certify  to  searches t 961 

when  copies  of  records  and  papers  are  evidence 983 

subordinate  may  produce  book  or   paper   on   subpoena   duces 

Ucum 866 

procuring  personal  attendance  on  subpoena  duces  tecum 869 

mistake  in  name  of,  cured  by  judgment  on  verdict,  etc 721 

liability  for  money  received  not  affected  by  discharge  of  in- 
solvent debtor.  .  .   .^ 2184 

assuming  to  ace  as,  without  authority 14 

of  court  of  record,  may  be  punished  for  misconduct 14 

taking  fees  not  prescribed  by  law  prohibited 8280 

for  services  not  rendered  prohibited 3281 

treble  damages  for  illegally  taking  fees 3282 

fees  to  be  included  in  account 8286 

may  charge  fee«  paid  for  oaths,  postage,  etc 8291 

fees  to  be  paid  before  paper  transmitted 8292 

II.  Actions  by  and  against. 

X.  General  provisions. 

jurisdiction  of  justice's  court 2866 

actions  against,  on  causes  arising  before  term 1927,  1928 

action  by,  upon  cause  which  accrued  before  term . .  1926,  1928 

action  by  taxpayer  against,  to  prevent  waste 1926 

actions  on  official  bond,  see  "  Bonds,  V." 

how  designated  in  summons 1929 

designation  of,  by  name  of  office  in  habeas  corpus  and 

certiorari 2024 

mode  of  service  of  certiorari  on 2130 

injunction  against  acts  of  state  officers.  .^ 605 

not   required   to   give   security    for   provisional    remedies. 

etc.   .   .  1990 

liability  in  damages  for  arrest,  attachment  or  injunction 

improperly  granted. 1990 

order  of  arrest  in  action  for  money  or  property  misap- 
plied   549 

in  justice's  court    2896 

in   action    for   misconduct   or    neglect    in   justice's 

court 2895 

attachment  in  action  for  misappropriating  public  funds. .  637 

▼erificaticn  of  pleadings  by 525 

waiver  of  objection  of  non-joinder 1929 

for  official  act'-  or  omissions  triable  where  cause  of  action 

arose 983 

death  does  not  abate  action  by 766 

successor  of  public  offioer  may  continue 766 

substitution  of  successor 766,  1630 

1827 


INDEX, 

OlBeers  —  Continiied. 

II.  AcTZOMS  BY  AND  AGAINST  —  Continued. 

1.  General  provisions  • —  Continued. 

issuance   of   execution   against !.••••• .•  19S1 

increased  costs  in  actions  for  official  acts 3258,  S2S9 

in  justice's  court    9Ui9 

in  certiorari,  what  included  in  "  body  of  officer  " 2146 

certiorari  may  issue  to,  after  expiration  of  term 2196 

may  be  punished  after  term  for  failing  to  make  return  to 

certiorari 2138 

fine  for  disobeying  peremptory  mandamus 2090 

proceedings  to  collect  fines  imposed  on 2283>2301 

2.  Action  to  try  title  to  office. 

by  attorney-general ■«...• IMS 

action  to  be  brought  in  name  of  people 1984 

by  attorney-general  to   forfeit  public  office,  civil  or  mili- 

tery 1»I8 

joinder  of  relator  as  party  plaintiff 1986 

relator  to  give  security  for  costs,  etc 1986 

compensation  of  attorney -general  when  relator  joined....  1986 
right  of  claimant  may  be  tried  in  action  against  incum- 
bent   1949 

triable  of  right  by  jury 195il 

claimant  to  assume  office  after  judgment  in  his  favor. .  . .  1951 

to  demand  books  and  papers  after  judgment 1951 

proceedings  to  obtain  books  and  papers 1952 

refusal   to   deliver  books   and   papers  after  judgment    of 

ouster  on  misdemeanor 19G2 

final  judgement  of  ouster 1960 

fine  may  be  imposed  upon  usurper  by  judgment 19^6 

to  be  docketed    1906 

action  for  damages  against  usurper 19K3 

preference  of  appeals  involving  title  to 


3.  By  people  to  recover  public  funds,  etc. 

excepted  from  jurisdiction  of  justice's  court 

when  state  may   sue ' 1969 

may  sue  although  same  cause  exists  in  another  public  au< 

thority 1969 

although  another  action  pending 19Q9 

in  foreign  courts   .  .^ 1971 

stay  of  other  domestic  actions 1970 

parties  to  other  actions  to  be  brought  in 197Q 

damages  vest  in  state  on  commencement  of  action 1972 

limitation  of  action   1973 

judgment  or  order  reinstating  in  municipality  funds,  etc., 

recovered 1974 

petition  by  municipality,  etc.,  for  funds  recovered 1975 

notice  to  attorney-general    1975 

attorney-general  to  bring  action  for  people..... 1976 

OAelal  Bonds. 

See  "  Bonds." 

Old  Guard. 

officers  and  privates  exempt  from  jury  service  In  New  York. . . .  1081 
proof  of  exemption 16tt 

OmlasioiiB. 

See,    also,    "Amendment;"     "  Dkfscts;  "     "  Iriiegulari- 
TiEs;  "   "  Mistake." 

court  may  supply  within  one  year 724 

•nnnlvinot    in    surrogate's    court ••• ••  JH*^ 
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Ononaairn  Coanty. 

iail    liberties    for 145 

tees  of  surrogate's  stenographer  in 2486 


fc 


Ontario  County. 

per  diem  allowance  of  grand  and  trial  jurors. , ,, 3314 

Oral  Pleadlnva. 

abolished   in   mandamus 2060 

written    pleadings    required   in    surrogate's   court 2510 

allowed  in  justice's  court 2040 

in  marine  causes  in  city  court  of  New  York 3186 

Oraave    County. 

stenographers  for  supreme   and  county   courts 256,     257 

allowance  to  grand  and  trial  jurors. 3314 

mileage  of  jurors. 3314 

•rdera. 

definition    and    form 767 

in  surrogate's  court   defined 2548 

**  order  '    refers  to  order  in  civil  action   or  proceeding 3343 

included  in  "determination"  in  provisions  as  to  certiorari 2146 

must    be    in    writing ^ 767 

in  N.   Y.  city  court  to  be  made  only  by  justice 327 

in   county   court,   who   may   make 354 

who  may  make,   out  of   court,   without   notice 772 

by  whom  made  vacating  and  modifying  orders,  without  notice..     772 

powers  of  county  judge  expressly  conferred 773 

staying    proceedings    longer    than    twenty    days 775 

in  proceedings  begun  by  state  writ 1007 

to  show  cause,  granting  of 780 

when    returnable 780 

affidavit  to  be  served  with  order 782 

when   new  application  for,   prohibited  after   refusal 776-778 

publication  of  order  to  present  claims  of  creditors 786 

relief    against    default    within    one    year .' 724 

stay  by,   excepted  from  period  of  limitation 406 

of  N.   Y.  city  court  may  be  served  within   state 338 

tmforcement  of  order  in  sursogate's  court. 2548 

review  of  order  by  judge  of  court  other  than  that  in  which  ac- 
tion pending 774 

appellate  division  may  vacate  or  modify  without  notice,  orders 

made  without  notice 1348 

may  grant,  when  applied  for  without  notice  and  refused 

below l.'^48 

not  appealable  until  entered 1304 

proceedings  to  compel  entry  for  purpose  of  appeal 1304 

annulling  for  failure  to  enter 1304 

orders  affecting  substantial   rights   appealable   from    inferior  to 

supreme  court 1342,  134n 

what  orders  are  appealable   to  appellate  division 1347 

out  of  court  appealable 1348 

in    special    proceedings,    appealable    when    affecting    substantial 

right 1366,  1357 

when  appealable  to  court  of  appeals 190,     101 

entry  on  determination  of  appeal 1366 

on  appeal  from  inferior  to  supreme  court 1345 

and  enforcement  of  order  determining  appeal.... 13fln 

enforcing  affirmance  or  modification  on  appeal 1820 

costs  on  appeal  from    8230 


OrdlnaaooB. 

of  mttnicipal  corporations,  proof  of ••••••••.•    Ml 

1820 


INDEX. 

Orleana   County, 

allowance    to   grand   and   trial  jurors.. ..•• •••••••••...  S314 

Ofl'wevoy  Recorder'*  Court  of. 

a  court  of  record S 

civil  jurisdiction '. S1S8 

pending  actions  transferred  to  supreme  court 319f7 

papers  and  records  transferred  to  county  clerk 3198 

power  of  supreme  court  in  actions  transferred 31S8 

removal  of  action  to  county  court  for  disability  of  judge 3209 

subpoena  may  be  served  anywhere  within  state 3301 

application  of  provisions  ot  Cod^ •• SBQS 

section  3301  relating  to  clerk's  fees  not  applicable 3302 

OTerseer  of  Hlirh'vraya. 

eifect  of  order  for  cutting,  etc.,  trees  in  action  for  damages. ...  16BB 

may  seize  strays 3064 

Overseer  of  tbe  Poor. 

application  by,  for  committee  of  lunatic,  etc 

notice  to,  of  application  for  committee  of  lunatic \. 

fines  for  contempt  in  justices'  courts  to  be  paid  to 2S75 

minute  of  conviction  deemed  judgment 2976 

may  sue  for  penalties  for  strays  on  highways 3082 

when  proceeds  of  sale  of  strays  to  be  paid  to 9002,  30O4 

may  sue  for  penalties  person  wilfully  setting  animal  at  large . .  3100 

may  be  allowed  to  appear  in  action  for  penalties  by  another. . . .  3112 
settlement,  etc.,  of  penalty  with  private  person  docs  not  affect 

right  of  action  3113 

P. 
Papers. 

how  written,  printed  or  typewritten 796 

weight  of  paper 796 

supplying  lost  or  withheld. T26 

demand   for  admission   of  genuineness  of • 7SS 

costs  of  proving  genuineness  after  demand 73S 

certain,  may  be  ordered  to  be  destroyed 21 

Parents.  . 

service  of  summons  for  infant  on jaj 

may  sue  to  annul  marriage  of  child  under  age  of  consent 1744 

accounting  when  acting  as  guardian  ip  socage 2510 


I.  Capacity  to  sub  and  dbpbno. 

real  party  in  interest  to  sue \' ". ^^ 

married  woman  sues  or  defends  as  if  single 450 

infant  entitled  to  sue 468 

infant    plaintiffs    and    defendants,    see    **  Guakdians;  '*    "  Ik- 


FANTS." 


prosecuting  or  defending  as   poor  persons,   see  "  Poos    Psa- 


SONS  *' 


one  or  more  suing  or  defending  for  all 448 

trustee  of  express  trust  defined 449 

may  sue  without  joining  beneficiary. 449 

when  foreign  corporation  may  sue 1779 

two  or  more  executors,  etc.,  considered  as  one  person 1817 

of  committee  of  property  of  incompetent  person  to  sue 2800 

of  temporary  administrator ••  •  •  2815 

not  disqualified   to   testify 828 

testimony   of   party   adduced    for   adverse   party  may  be   re^  _ 

butted. # 8g 

deposition  of  party  may  l>e  taken • •••  8TI 

1880 


INDBX. 

rtlea  —  CoBtlancd* 

II.  Designation  of. 

how  designated  in  civil  action •.;••• 

summons  must   specify   names 417 

complaint  must  contain  names  of  all 481 

of  defendant  by  fictitious  name , 45I 

of  unknown  i>ersons  as  defendants 461 

in  justice's  court   2884 

power  of  court  to  correct  names 723 

to  add  or  strike  out  names 728 

mistakes  in  names  cured  by  judgment  on  verdict,  etc. .    721 

of  p«blic  officers  as , . , .      19^ 

In  condemnation  proceedings , 3366 

III.    NiCESSABT    AND    PROPER    PARTIES. 

state  may  be  made  defendant  by  reason  of  liei>  for  transfer  tax.     447 

husband  not  proper  party  in  action  for  wife's  tort 460 

tor  damages  to  person,  property  or  character  of  wife. .     460 

executors  who  have  not  qualified  not  necessary  parties 1818 

necessary  defendants  to  action  to  foreclose  mechanics'  liens..  34QX 
obUgor  in  bond  may  be  made  defendant  in  action  to  foreclose 
on  realty 1627 

wHo  may  be  joined  as  defendants  in  action  for  nuisance IflW 

necessary  parties  to  appeal  irom  surrogate's  court 27S5 

all  claimants  must  be  joined  in  action  by  attorney>general  to 

try  title  to  office,  etc 1964 

occupant  to  be  made  defendant  in  ejectment 1601 

defendants  in  ejectment  when  lands  not  actually  occupied...  1602 

necessary,  in  partition   1638 

members  of  class  as  parties  in  partition * 1688 

proper,  in  partition,  at  election  of  plaintiff 1639 

m  action  for  dower  occupant  is  necessary  defendant 1697 

necessary  defendants  when  lands  not  occupied 1697 

persons  claiming  interest  are  proper  parties 1598 

owners  of  different  portions  in  severalty 1699 

XY.  Joinder  and  non-joinder. 

joinder  of  claimants  as  parties  defendant  on  motion  of  de 

f endant 820 

who  may  be  joined  as  plaintiffs 446 

as  defendants.   447 

united  in  interest  must  be  joined  as  plaintiffs  or  defendants. .     448 

united  in  interest,  verification  by 628 

trustee,  executor,  etc.,  need  not  join  beneficiary 440 

person  refusing  to  join  as  plaintiff  to  be  made  dcfc:ndant 448 

demurrer  to  complaint  for  misjoinder  of  parties  plaintiff 486 

for  defect  of  parties 488 

persons  severally  liable  may  be  joined  as  defendants 454 

joinder  of  persons  severally  liable  not  to  affect   defendant's 

right  to  relief   465 

prosecution  of  action  against  defendants  served 466 

severance  of  action  on  entry  of  judgment  against  one 

or  more 4Q6 

entry  of  judgment  against  one  or  more 466 

failure  to  join  persons  jointly  liable 467 

persons  jointly  liable  regarded  as  one  in  action  against 

defendants  severally   liable    467 

Joinder  of  plaintiff  with  sheriff  in  action  in  aid  of  attachment.     679 
persons   claiming   interest    may    be   joined    as   defendants    in 

ejectment 1503 

who  may  be  ioined  as  defendants  in  action  for  nuisance 1661 

waiver  of  objection  of  non- joinder  of  public  officer 1929 

non-joinder  or  misioinder  not  available  to  defendant  in  action 

against  carrier  unless,  etc 1946 

joinder  of  lienors  as  plaintiffs  in  action  to  foreclose  mechan- 
ics' liens Moa 

in  action  for  dower,  cwnern  of  different  portions  in  teveraHy    16B8 
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INDBX. 

Parties  —  Contf  ii««d« 

V.  Bringing  in  additional  pabtiss. 

parties   necessary   to   determination   of  controvert^  nrait  be 

brought  in 452 

person  interested  may  apply  to  be  made  a  party 452 

supplemental  summons  to  be  served  on  defendants  brought  in.  453 
proceedings  to  bring  in  parties  on  death  or  transfer  of  in- 
terest.    760 

parties  necessary  to  partition  to  be  brought  in  in  action  for 

wa^te  against  co-tenant • 1657 

creditors  in  action  to  dissolve  or  annul  corporation 1807 

i.i  certiorari  to  review 2127 

after  appeal  from  surrogate's  court 2755 

additional  parties  may  be  brought  in  in  court  of  claims 281 

VI.  Substitution  of  parties. 

pending   actions   or   proceedings   not   affected    by    chang^    of 

name 2416 

new  name  may  be  substituted  in  pending  action  or  proceeding.  2416 

bond  or  undertaking  not  affected  by  change  of  parties 815 

appointment  of  administrator  on  application  of  party  to  ac- 
tion against  intestate 258K 

in  court  of  claims. « 281 

on  transfer  of  interest 756 

original  party  may  continue 756 

on   devolution  of   liability 756 

of  representative  on  death  of  sole  party 757 

continuance  of  action  ^.gainst  survivors 758 

severance  of  action  on  death  of  defendant  jointly  and  sever- 
ally liable 758 

of  successor  when  only  part  o.C  cause  survives  to  or  against 

remaining  parties 750,  760 

of  defendant  on  interpleader S'3!> 

person  entitled  to.  may  appeal 1296 

appeal  not  heard  until  substitution 12fl6 

substitution  on  appeal   1296-1290 

of  indemnitors  as  defendants  in  actions  against  sheriff..   1421-1426 

of  party  in  intciest  as  plaintiff  in  partition I.*v47 

on  death  of  party  to  partition 15S8 

of  successor  of  officer  of  u-.incorporated  association 1920 

successor  of  public  officer,   receiver  or  trustee  may  continue 

action 766 

substitution     of     successor    of     public    officer,     receiver     or 

trustee 766,  1930 

of  defendant  in  place  of  sheriff  af*er  discharge  of  at- 
tachment   710 

ifiiartltlon. 

controversy  as  to,  may  be  subject  of  arbitration 23G& 

petition  for  sale  of  property  of  infant  or  incompetent  to  avoid 

action 23.50 

jurisdiction  of  county  court 340 

I.  Who  may  bring;  partirs. 

when  action   may  he  brought 15Jt2 

action  by  remaindermen  subiect  to  estate  in  possession 1533 

infant  may  hrinp:  by  authority  of  surrogate 15S4 

may  maintain  in  his  own  name 168fl 

by  heir  for  partition  of  devised  property.. 1537 

necessary  oarties 153i 

members  of  class  as  parties 1538 

who  may  be   plaintiff 153M 

proiKT  parties,  at  election  of  plaintiff 1539 

lienor  may  be  made  party l&l^,  1540 

appointment  of  guardian  ad  litem  for  infant 1535 

security   by   guaidi.nn  ad  litem 1538 

cannot  be  waived 15M 

iaS2 
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l*artltloii  —  Continued. 

I.  Who  may  bring;   parties -t- Continued. 

substitution   and   supplemental    summons   on    death 16ft8 

state  may   be  made  party  defendant 15»4 

payment  of  encumbrances  and  acquisition  of  individual 

interests   to   protect   state's    interest. . .  * 1594 

summons  may  be  served  on  attorney-general  for  state 1594 

U.  Summons;  pleading;  trials. 

■cnrice  of  summons  on  unknown  owners 1541 

property  to  be  described  with  common  certainty 1542 

complaint  to  state  interests  of  parties 1542 

to  allege  that  no  executor  or  administrator  of  deceased   * 

owner  appointed 1538 

answer  may  controvert  interest  of  plaintiff 1543 

statement  of  defendant's  interest  in  complaint 15i3 

claim  of  title  of  co-defendant 1543 

triable  where  property  situated 9£Q 

issues  of  fact  triable  by  jury 1544 

preference  of  actions   for 791 

on  default,  etc,  title  to  be  ascertained  by  court  before  inter- 
locutory judgment 1545 

izrterlocutory  judgment 1546 

recording  judgment  in  each  county  where  lands  are 1596 

additional  allowance  to  plaintiff 8252-3254 

when  action  settled  before  judgment 8252,  8264 

computation 8202 

surveyors'  and  commissioners'   fees 3299 

adjustment  of  rents  or  profits  between  parties 1589 

III.  Commissioners  to  make  partition. 

appointment.  .  . 1649 

oath ISbO 

removal 1550 

appointment  to  fill  vacancy 1550 

to  make  partition,  or  report  that  same  improper 1551 

may  employ  surveyor   1552 

all  must  .meet    but  acts  of  majority  valid 1654 

report 1654 

feet  and  expenses    1655 

to  be  taxed  and  paid  by  plaintiff 1555 

confirming  or  setting  aside  report 1556 

final  judgment  on  report 1557 

in  action  by  infant  plaintiff 1634 

IV.  Actual  partition. 

"distinct  parcel"  defined   3343 

when    partial   partition   directed 1547 

successive    partial    partitions    as    interests    of    parties    ascer- 
tained  ; 1547 

severance  of  action,  when  partial  partition  directed 1547 

setting  off   shares   in   common. 1548 

actual  partition,  when  to  be  directed 1546 

division  into  parcels   and   allotment 1552 

designating  boundaries  of  separate   parcels 1552 

lien  attaches  only  to  part- assigned  to  share  charged  with  lien.  1540 
division  w)icn  dower,  curtesy,  or  estate  for  life  or  years  exists 

in  undivided   share    1553 

division   among   remaindermen   or   reversioners ..^ 1553 

against    whom    final    judgment,    making    actual    partition,    is 

conclusive _ 1567 

judgment  to  direct  delivery  of  possession 1558.  1675 

order   to    sheriff   to   deliver    possession   when    distinct    parcel 

allotted 1675 

compensation  to  equalize 1587 

not  awarded  against  unknown  party  or  against  infant, 

tinless,  etc 1587 

138;. 


L  —  Comtlm«e4« 

IV.  AcTOAL  PASTITION  ^- Contmocd.  . 

costs  on  judgment  for •••• •«••••••••••••• 

collection  of  costs  against  unknown  owncrt •••••••••••• 

V.  Sau. 

1.  lVh€n  directed;  procedure, 

when  to  be  directed 1516 

when  ordered  in  action  by  remaindermen 1583 

modification  of  interlocutory  judgment  on  report  that  par- 
tition cannot  be  made 1560 

interlocutory  judgment  for,  on  report  of  commissioners.   1561* 

to  be  made  by  referee  or  sheriflf ISfi^) 

protection  of  rights  of  unknown  owners 1572 

when  credit  allowed  for  purchase-money 1573 

mortgage  to  secure  purcoase-money 1574 

separate  securities  to  county  treasurer  and  owner  of  full 

age. 1575 

report  of  sale • 1576 

filial  judgment  confirming • 1577 

parties  on  whom  final  judgment  confirming  is  conclusive.  157T 

additional   persons   bound   by   judgment 1671a 

payment  of  costs  and  expenses 15ir 

judgment  confirming,  may  direct  delivery  of  possession.  .    167r» 

officer  making,  to  pay  taxes,  etc 1676 

judgment  to  be  entered  in  county  w.Here  property  situ- 
ated  i6n 

Satisfaction  of  liens. 

tdirection  for  sale  free  from  lien  of  debts  of  decedent.  1538 

proceeds  to  be  paid  into  court 1588 

withdrawal  of  shares  of  proceeds. 1638 

reference  to  inquire  as  to  liens 1561 

publication  of  notice  to  prove  liens ISKl 

report  of  referee 1562 

payment  into  court  to  satisfy  liens  on  shart:s 1563 

application  by  lienor  for  money  paid  into  court 1564 

payment  and  satisfaction  of  liens  on  undivided  shares.  1665 
proceedings  to  settle  liens  on  shares  not  to  delay  pay- 

ment  to  other  parties 1566 

payment  of  liens  on  shares 1589 

nnal  judgment  confirming  sale  bars  lienors  failing  to 

prove  lien   after   n6tice 1578 

§.  Dower  interests. 

•ale  when  dower  right  exists  in  entire  proptfty 1567 

free  from  dower  right 1568 

IAyment  in  gross  in  satisfaction 1568.  1569 
nvestment     of     one-third     proceeds      for     benefit     of 

dowrr 1668.  1569 

protection  of  inchoate  right  of  dower  and  future  estates.  1570 
release  to  husband  of  inchoate  right  of  dower 1571 

6.  Distribution  of  proceeds. 

how    awarded , 158(t 

duties    of   officers   making    said 1580 

r                                      payment  or  investment   of  interests  in  remainder  or  re- 
version  ISJjfl 

shares  of  infants   *  i  1881 

investment  of  shares  of  unknown  and  absent  owners. . . .  1682 

distribution  of  shares  of  unknown  owners 1683 

investment  of  proceeds  paid  into  court  for  benefit  of  ten- 
ant for  life  or  doweress IQgS 

•eenrity  to  refund  shares  paid  over VsH,  1686 

action  on  security  to  refund  share  paid  over *  18M 

presumption    of   death    ot    unknown    heirs   when   money 

paid    into   court '      g^« 

payment  of  moneys  deposited  in  court  in  certain  caaesl   1588 

isai 


INDSX. 

Pnrtitloa  —  Continued. 

VI.  Of  lands  of  infants  and  incompetents  by  agkesmsnt. 

application  by  guardian  or  committee  for  authority 1600 

contents  of  petition 1501 

notice  of  application 1991 

to  superintendent  of  state  institution 1590 

court  may  authorize  partition 1592 

authority  to  guardian  or  committee  to  execute  releases 1692 

effect  ox  releases 1593 

VIK.   IW   ACnOH   FOB  WASTB  BT  JOINT   TINANT. 

when   entitled   to   partition i . . .  1666 

interlocutory  judgment  for 1667 

reference,  etc.^  to  ascertain  rights  and  interests 1667 

necessary  parties  to  be  brought  in 1657 

deduction  of  damages  from  defendant's  share 166S 

Pnrtmera, 

partner  of  defendant  may  apply  for  discharge  of  attachment. .. .     60S 

undertaking.    604 

application  for  release  of  property  from  levy  against  partner...  1413 
levy  of  execution  on  interest  of  partner  previously  attached ....  1416 
partner  cannot  separately  compound  partnership  debt  before  dis* 

solution 1942 

non-joinder  or  misjoinder  of  defendants  in  action  against  firm 

engaged  in  transportation   1946 

filing  statement  of  names  of  partners  engaged  in  transportation.  1946 
separate  action  against  partner  not  sued  or  served  in  original 

tuH 194v 

continuance  of  business  during  action  for  dissolution,  account- 
ing, etc : 1947 

powers  of  court  in  action  for  dissolution,  accounting,  etc 1947 

execution  of  consent  to -discharge  of  insolvent  debtor. 2156 

service  of  justice's  summons  on  managing  agent  of  non*restdects.  2879 

Patents. 

See,  also,    "Litters    Patent." 
Authenticated  copy  of  foreign  patent  admissible  in  evidence. . .     956 

Pstymeni, 

presumption  of  payment   of  judgment.. STO 

partial,   avoids   presumption  of  satisfaction   of  judmient. . . ...      »70 

proof  of  payments  by  a  municipal  corporation  or  officer  tncreot.  9olG 

Payment  Into  Conrt. 

discharges    depositor    from    liability.. ;•;••% 11? 

comptroller  to  supervise  administration  of  funds.. Tjj 

comptroller  to  institute  proceedings  to  enforce  judgments,  etc.     744 

comptroller  may  examine  books,  etc.,  of    banks»  etc 744a 

compelling  transfer  from  banks  to  county  treasurers 744a 

transfer  of  money  and  securities  to  county  treasurers 745 

designation  of  banks  of  deposit. 746 

court  may  direct  payment  of  funds 747 

investment  of  funds  Jjj 

title  to  securities   JJ9 

actions  on  securities   ;  •  •  •  J, 421 

transmission  of  title  to  successor  in  office. 'W 

payments  to  be  made  only  on  certified  copies  of  orders /oi 

custodian's  books  of  account  J°j 

annual  report  of  custodian *2* 

presumption  of  death  of  unknown  heirs "JJ 

•nforcement  of  judgment  directing Jjj} 

commissions  of  county  treasurer. • .  JKW* 

leave  to  sue  on  county  treasurer's  bond  for  failure  to  pay  over 

money  on  order  of  court ..    .••••; l?5I 

made  in  city  court  of  New  York siw* 

IS.S.'S 


INDEX. 

Payment  Into  Court  —  Continued. 

on  tender  after  suit T33 

notice  of  deposit 732 

to  effect  cancellation  of  notice  of  pendency 1671 

in  partition,  on  sale  tree  from  debts  of  deceased  owner 1539 

to  satisfy   liens  on  shares 1563 

application  by  lienor  for  money 1561 

payment  and  satisfaction  of  liens  on  lands  sold 12tfS 

foreclosure  by  action ;   surplus  moneys 1633 

of  amount  due  and  costs  on  aismissal US34 

after  judgment  to  stay  proceedings 1635 

foreclosure  by  advertisement;  surplus  on  sale 2404 

petition  of  claimant 240S 

notice  of  application 2^6 

when  and  to  whom  application  to  be  made 2406 

order  for  distribution  2407 

reference  of  application 2407 

when    letters    issued   on    decedent's    estate    within    foar 
years 2466 

In  surrogate's  court,  to  be  made  to  county  treasurer '^z<' 

control  of  surrogate  over 24S9 

docketing  decree  directing 3551 

amount  of  debt  not  due  when  account  settled 2737 

of   legacy    or    distributive    share    of   infant    who    has   no 
general  guardian 2739 

as  security   for   cancellation   of   notice    of   lis  pendens  in   cred- 
itor's action ^ 1674 

in  action  to  foreclose  mechanic's  lien 341S 

on  confirmation  of  inquisition  under  writ  of  assessment  of  dam- 
ages .   ., 2116-2115 

compensation  awarded  in  condemnation   proceeding 3371 

Penaltr. 

I.  Whbn  incukkxd. 

not  incurred  by  act  conforming^  to  decision  of  appellate  di- 
vision before  reversal  IMl 


y 


for  disobedience  to  subpcena. 8S3, 

to  notice  of  commissioners  of  jurors  of  New  York  to 

testify  to  liability  to  jury  service lOOS 

for  omission  of  clerk  of  court  in  New  York  to  certify  failure 

to  personally  serve  majority  of  panel 1107 

for  refusal  of  information  to  commissioner  of  jurors  of  New 

York 1121 

by  juror  for  taking  gift  or  bribe 1193 

for  bribing  or  making  gift  to  juror 1194 

for  taking  illegal  fees   3282 

by  attorney  for  deceit;  treble  damages 70 

for  wilfully  delaying  action;  treble  damages 71 

for  lending  name 72 

for  neglect  of  clerk  to  docket  judgment 1248 

by  county  clerk  for  not  recording  order  appointing  receiver.  247P 

by  sheriff  for  irregularity  in  sale  of  realty  on  execution 1436 

for  wrong  delivery  of  chattel  taken  in  replevin 1707 

for  illegal  sale  of  liquors  in  jail 129 

for  removing  notice  of  sale 13SS,  3060 

for  false  oath  of  creditor  of  insolvent  debtor 2\^ 

for  wrong  delivery  of  chattel  replevied  in  justice's  court 292S 

for  refusal  to  discharge  debtor  taken  in  execution  on  justiee's 

judgment. 30SS 

for  suffering  animals  to  stray,  see  "  Stuats."  • 

to  owner  for  wilfully  settins:  animal  at  large 3060 

1830 


INDEX, 

Penalty  —  Contlimed. 

I.  When   i it curbkd— Continued. 

habeas  corpus:  for  refusal  to  obey  writ  to  bring  up  to  testify.  2014 

for  ref  usinfc  to  issue  writ  to  inquire  into  detention ....  2020 

for  disobeying  order  for  discharge 2049 

for   illegally  recommitting  discharged   prisoner    2051 

for  concealing  prisoner  to  avoid  writ  .^ 2052 

for  aiding  in  concealment  to  avoid  writ ■ .  2053 

for   refusing  copy   of  warrant  or   mandate   to   detain 

prisoner • .  .* • 2065 

■L  Actions  for. 

1.  General  provisions. 

limitation  of  action  for  oenali.      .^  person  aggrieved 8S3 

for  renaltics  to  the  state 384 

where  any  person-'  may  sue 387 

for  penalties  against  directors  and  stockholders  of 

banks   and   moneyed   corporations    394 

Joinder  of  causes  under  fisheries,  game  and  forest  law. ..  484 

Joinder  of  causes  under  agricultural  law   484 

order  of  arrest  in  action  to  recover 540 

triable  where  cause  arose 963 

place  of  trial  of  actions  for  offences  committed  on  lakes, 

rivers,  etc 083 

of   actions    for  penalties   for  trespasses  on   forest 

preserve 968 

collection    of    penalty     in     forfeited    recognizance,     see 

*•  Recognizances." 

by  officers  of  county,  town,  etc,  to  recover  statutory...  1026 

1028 

barred  by  payment  of  fine  in  mandamus 2000 

costs  when  recovery  by  state  is  less  than  $50 3228 

jurisdiction  of  justice  over  actions  for   2862 

order  of  arrest  in  justice's  court    2895 

indorsement  upon  execution  on  justice's  judgment 3026 

confinement  on  execution  against  person  on  judgment  for.  30132 

jurisdiction  of  Albany  city  court    8223 

of  Troy  justice's   court    3228 

9»  Action  by  staU  for, 

by  attorney-general  or  district  attorney •••••••  1062 

to  be  brought  in  name  of  people • • 1084 

concurrent  jurisdiction  of  supreme  and  justice's  courts. .  1962 

disposition  of  money  recovered 1063 

reference  to  statute  to  be  indorsed  on  summons 1964 

recorery  when   statute  imposes  amount  not   exceeding  a 

specified  sum.  . 1064 

district  attorney  to  pay  collections  to  county  treasurer...  1967 

to  render  account  of  collections 1968 

iL  Action  by  private  person  for, 

person  specially  aggrieved  may  sue ISOSk 

when  common  informer  may  sue. 1804 

common  informer  to  compromise  only  by  leave  of  court.  1804 
•ummons  in  action  by  common  informer  to  be  served  by 

officer  authorized  to  levy  execution 1896 

cannot  be  countermanded   1895 

previous  collusive  recovery  not  a  bar 1896 

reference  to  statute  to  be  indorsed  on  summons 1807 

recoverv   where    statute    imposes    penalty    not   exceeding 

specined  sum «^.  ••  1806 

1887 
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falsely  testifying  at  trUl  of  claim  of  third  party  to  piopcity 

false  interpretation  by  interpreter  of  city  court  of  New  York. .  •    334 

swearing  falsely  in  any  form  is. • 851 

false  swearing  as  to  qualifications,  etc.*  of  jurors  in  New  York 
county.  •  • • •••••••••• 

Pevpetnatton  •!  Testlaiottr* 

See  "  Depositions;  "  "  Evidbncb,  VIL" 

Personsil  Injury* 

defined ...•..•..•••.•••. 

no  appeal  to  court  of  appeals  from  unanimous  affirmance. ....  •  m 

limitation  of  actions  for  damages 382 

for  personal  injury  resulting  from  negligence 388 

joinder  of  causes  of  action  for 481 

pleading  matter  in  mitigation  of  damages 606 

proof  in  mitigation  of  damages .% 531 

order  of  arrest  in  action  for 5# 

warrant  of  attachment  in  actions  for........ • 68S 

tender  after  suit  in  action  for • 7S1 

no  abatement  by  death  after  verdict 7M 

physical  examination  of  plaintiff 873 

deposition  of  hospital  physicians  in  action  for 838 

claim  for  damages  not  assignable l^jLC 

jurisdiction  of  justice  of  actions  for 2862 

order  of  arrest  in  action  in  justice's  court 2885 

assessment  of  damages  on  application  for  judgment  by  default..  1218 

1218 

Peraonal  PropertT* 

"injury  to  property**  defined  ..^. •.•..••••..•••••••••••  8343 

term  defined  in  surrogate's  practice • •• ^<«0 

fimitation  of  actions  tor  injury  to 382 

against  executors,  etc.,  for  taking  or  Injuring •     383 

Joinder  of  causes  of  action  for  injuries  to. 484 

order  of  arrest  in  action  for  damages  to ^8g 

warrant  of  attachment  in  action  in  justice's  court  for  injury  to.  '^"^ 


Pbarmsielata. 

exempt  from  jury  service • 1080,  1081,  1127 

proof  of  exemption ••••••••    1082,  1128 

Pby-alcal  Examination* 

ol  plaintiff  in  action  for  personal  Injuries. •••••••  • •••..    833 

Phystciana. 

appointment  of,  for  jails ••••••••..     126 

order  of  arrest  in  action  for  malpractice. ••....     548 

not  to  disclose  professional  information 8M, 

may  testify  when  validity  of  will  at  issue 

testimony  of  hospital  physician  in  action  for  personal  injuriea 

to  be  taken  by  deposition 

reference  to  take  deposition  of  hospital  physician 

order  for  subpoena  to  hospitul  physician 

service  of  subpoena  on  hospital  physician. 

exemption  from  jury   service 1080,  1081.  112T 

proof  of  exemption   1062,  1128 

misdemeanor  to  give  false  certificate  to  juror  in  New  York....  1126 

false  certificate  to  juror  in  Kings  county  a  misdemeanor HO 

professional   instruments,   furniture  and  library  of  householder 

exempt  from  execution   

.    .  1888 
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INDBX. 

Pilots. 

preference  of  actions  against  commissioncn  of,  in  dty  of  New 

York 791 

exempt  from  jury  service • ••••  lOSl,  1127 

proof  of  exemption  ..t f«.....««    1062,  1128 

pisiiBtiir. 

See  "  Appea«ahc«;  ••  "iNFAHTi;"  "PAiTiKi.** 

PlOAdlns. 

See   "  Answe«;  "    "  Complaint;  •*   **  Dsuurmsr;  "    **  Rxtlt;  •• 

"  Vewficatioh." 

L   GsNtKAL  PSOVXSIOKS. 

certain  pleadings  may  be  ordered  to  be  destroyed 21 

must  be  in  English  language 22 

use  of  abbreviations  22 

numbers  may  be  expressed  by  figures 22 

application  of  general  provisions 518 

liberally  construed : 619 

to  be  subscribed 620 

in  marine  causes  in  N.  Y.  city  court  may  be  oral  or  written.  8186 

time  of  service  • 620 

in  city  court  of  New  York 3106 

relief  between  co-defendants 621 

service  of  answer  on  co-defendant.  ......••. 621 

court  may  order  bill  of  particulars 631 

frivolous, —  judgment  on. , •.  637 

notice  of  motion  on,  in  N.  Y.  city  court , 8101 

sham  defences  to  be  stricken  out 638 

notice  of  motion  on,  in  N.  Y.  city  court 81(51 

irrelevant,   redundant   and  scandalous  matter   to  be  stricken 

out 646 

Indefinite  and  uncertain  allegations- * 640 

motions    for    judgment    on    pleadfxi|t» • 547 

if  order  of  arrest  issued,  plaintiff  must  prove  allegation  of 

fraudulent  misappropriation ;  .  640 

allegation  of  fraud  must  be  proved,  when  order  of  arrest  is- 
sued for  fraud • •  •  •  5^ 

supplying  lost  pleadings   • 720 

relief  from  default 783 

to  be  filed .; gj 

striking  out,  for  disobedience  of  order  to  discover  books,  etc.  808 

for  disobedience  to  subpoena 8^ 

when  issue  arises J2 

of  law • ••••  Oo* 

of  fact.  .    . , , ; ^^ 

copy  to  be  furnished  to  court  or  referee  on  trial......  981,  1018 

to    be    inserted    in    judgment-roll 12.i7 

notice   of   motions   on,    in    N.    Y.    city   court 3101 

contributory  negligence   in   action   for  death 841b                A 

II.  VEaxFiED  PLEADINGS.     See,  also,  "  Verification." 

wnen    veritication    required 623 

allegations    deemed    made     on     knowledge    unless    otherwise 

stated 524 

denial    of   knowledge   or    information    deemed    allegation    that 

person   verifying   has   none    524 

denials  and  allegations  must  he  stated  to  be  made  by  party..  524 

tHm    "  affidavit  "    includes    verified    pleadins 3343 

ill.  Variance 

when    material    539 

proof   of  prejudice   necessary 530 

amendment    discretionary     530 

immaterial    variances 540 

distinguished    from    failure    of    proof 541 
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INOBX. 
Pleadtnff  —  ContlnueA. 

IV,  AmSHOMBNT   or  FLBADIHOt. 

of  course. •••••••••••••••••••! •«••••••••• 

for  delay ••«••• 542 

amended  pleading  to  be  served • 543,  TU8 

effect  of  failure  to  answer  or  demur  to  amended  pleading. . .  513 
mistakes  in  names,  sums  of  money,  dates  and  description  of 

property  cured  by  judgment  on  verdict,  etc •  721 

omission  of  necessary  averment  cured  by  judgment  on  ver- 
dict, etc 721 

mispleading  or  insufficiency  cured  by  judgment  on  verdict. 

etc. 721 

power  of  court  to  amend  hy  inserting  material  allegation....  723 

by  conforminij^  pleadings  to  proof 723 

court  may  direct  action  to  retain  place  on  calendar 723 

order  of  court  required,  except,  etc 727 

power  of  referee  to  allow  lOlS 

to  allow  at  trial 1018 

to  allow  a  party  to  plead  anew  at  trial. ..•• 1018 

V.  SUPPLEMSHTAL   PLEADINGS. 

when  allowed .,.. 544 

court  may  direct  that  action  retain  place  on  calendar 723 

on  substitution  of  party  on  death  or  transfer  of  interest ....  700 
no  extension  of  time  for  making  supplemental  complaint  oo 

death  or  disability  of  party ....• 7&4 

in  action  for  waste  after  judgment  of  partition ...•• 1667 

VI.  JOIKDBR  OF  CAUSES. 

demurrer  to  complaint  for  misjoinder  of  causes 49 

when   permitted ;   generally    •••••• •     484 

causes  to  be  separately  stated  in  complaint. ..•••••.. 4^2 

when  action  relates  to  real  property. • 16S7 

in  replevin 1689 

in  action  by  people  against ^ame  defendant.. •••• IfkRS 

in  justice's  court • ••••••••.-•  2937 

of  grievances  in  alternative  mandamus • • 2076 

VII.  Specific  pleas. 

how  presumption  of  parent  of  judgment  pleaded 878 

limitation  of  actions  ....••••• ••• • 413 

private  statute ••.•••.••.«•• 590 

account.  .  «. ••••• 531 

judgment. • • • 532 

conditions  precedent ••••...• 533 

instrument  for  pa3rment  of  money 534 

In  mitigation  of  damages 536 

plea  of   justification   in  libel  and   slander  does  not  bar  evi- 
dence of  mitigating  circumstances 53S 

VIII.  In  specific  actions. 

Against  executors  and  administrators* 

first  served  or  first  appearing  to  answer  complaint 1S17 

separate  answers  by,  only  allowed  by  direction  of  court . .  1817 
lack  of  assets  not  to  be  pleaded  in  action  against.......  1824 

^  executor,  etc.,  not  personally  liable   for  debt  for  falsity 

^  of  pleading ...••••, •••..  1831 

By  or  against  corporations.  

allegation ■  of  incorporation  in  complaint. .••••.•••••••••  1775 

when  corporate  existence  put  in  issue  by.. • 1776 

waiver  ot  misnomer  by  failure  to  allege  in  answer 1777 

extension  of  time  to  answer  or  demur  in  action  oa  bill 

or  note ••"';;  ^'^*^ 

order  for  trial  to  be  served  with  answer  in  action  on  Mil 

or  note. * ITW 

xa40 
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n«aAflms  —  OoBtlnved. 

VUL  Ih  specific  actions  —  Continued. 
Creditor's  aetion  against  hsirs,  stc 

description  of  lands  • •••••••••••••••«•••  18B1 

Dowsr. 

description  of  property  in  complaint • 1006 

complaint  to  set  forth  name  of  husband • 1006 

Joint  debtors^ 

complaint  in  action  to  charge  joint  debtors  not  personally 

summoned  in  previous  suit  •• 1938 

answer. 1930 

Libst  and  slander. 

application  of  defamatory  words , 530 

plea  of  justification  does  not  bar  evidence  in  mitigation..  535 
in  slander  special  damages  need  not  be  alleged  when  un- 

chastity  imputed  to  woman • 1906 

Mandamns. 

oral  pleadings 2080 

rules  of,  applicable  to  alternative  writ  and  return.  2076,  20T7 

2080 

writ  apd  return  cannot  be  stricken  out  as  sham 2080 

joinder  of  grievances  in  alternative  mandamus 2076 

Matrimonial  actions, 

counterclaim  in  action  for  divorce  or  separation.. 1770 

requisites  of  complaint  an  action  for  separation. •••••...  1764 

Partition. 

complaint  to  allese  that  no  executor,  etc.,  of  deceased 

owner  appointed. 1538 

description  of  property  in  complaint 1542 

complaint  to  state  interests  of  parties 1542 

answer  may  controvert  interest  of  plaintiff 1543 

statement  of  defendant's  interest  in  complaint....  1543 
claim  of  title  of  co-defendant. 1543 

Prohibition. 

not  allowed. 2090 

Replevin. 

joinder  of  causes 1689 

sUting  title. 1720 

allegation  of  wrongful  taking  in  complaint 1721 

of  wrongful  detention  in  complaint 1721 

answer  may  set  up  title  in  third  person 1723 

allegation   in    answer    of   possession    of    land    on    which 

chattel  was  distrained  doing  damage 1724 

T0  determine  claim  to  real  property, 

allegations  of  complaint  •••••• •••  1638 

IX.  In    Surrogates'  courts. 

See  **  SusaoGATs's  Court." 

1841 


INDBQL 

Pleadlmip  —  Ooiitiiiiie4l« 

X.  In  justicbs'  cousts. 

may  be  oral  or  written ••..••.••.•• ••• 

general  rules. •••.. 2M0 

enumerated 2S35 

setting  forth  account 2911 

instrument  for  payment  of  money ,, 2M1 

complaint. ,... 2996 

joinder  of  causes  2991 

answer. 2SiW 

denials 2938 

demurrer 2938 

amendment  on  decision  of  demurrer , 2989 

bill  of  particulars 2942 

immaterial  variance  to  be  disregarded 2943 

amendments 2S4A 

counterclaims 2945 

of  party  suing  or  sued  in  representative  capacity 2M9 

when  neglect  to  plead  counterclaim  bars  action 2947,  294^ 

judgment   u^on   counterclaim    2949 

answer  of  title  to  real  property   2R51 

verification   (see  Act) 988 


interest  of  pledgor  may  be  sold  on  cxeeutioii. .•-..••••••••.•••  1412 

Pollee  Courts. 

are  not  courts  of  record ••••••••••        8 

roiie«. 

exempt  from  jur^  service  in  New  York  city 1081,  1127 

proof  of  exemption    1082,  1128 

Poor. 

county  superintendent,  etc,  may  sue  upon  cause  arising  before 
his  term 1928,  1928 

actions  against  overseers,  etc.,  on  causes  arising  before  their 
term. 1927.  1928 

overseer  or  superintendent  may  apply  for  appointment  ot  com- 
mittee for  incompetent  person , 2324 

fine  tor  contempt  in  justice's  court  to  be  paid  to  overseen- 2875 

action  bv  overseer,  etc.,  for  penalties  for  suffering  animals  to 
•trav 3062 

payment  to  overseer,  etc.,  of  penalties  for  suffering  animals  to 
atrav 3092 

Poor  Persons. 

who  are. 46&.  499 

reauisites  of  petition  for  leave  to  sue  as -  460 

contents  of  order  grranting  leave  to  sue  as 480 

not  liable  for  costs  or  fees. 481 

action  not  stayed  for  non-payment  of  costs  of  former  action. . .  461 

'  annulling  leave  for  misconduct  or  delay 462 

defendant  may  apply  to  defend  as 46S 

petition  by  defendant  for  leave 464 

proceedings  on  defendant's  petition  for  leave 465 

eannot  prosecute  appeal  as 466 

may  oppose  appeal  as 466 

costs  in  favor  of,  to  be  paid  to  attorney 467 

security  for  costs  nOt  required  when  plaintiff  an  infant 460,  3268 

Population. 

certificate  of  director  of  census  admissible  in  evidence 944 
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INDEX. 

See,  aliOb  "Mail." 

service  of  papers  by  mail • • 797,  276H 

double  time  when  papers  served  by  mail ••• TM 

time  tot  service  of  notice  of  trial  b^  mail 7M 

deposit  of  papers  in  branch  post-office  in  New  York  city 801 


^ 


satisfMliofi  of  judgment  by  attorney  In  fact 1260 


executors  qualifying  may  exercise  power  of  sale,  etc.  • .  •  •  • 21^2 

Preferred  Cavses* 

when  order  necessar>  ••• 703 

service  of  order 708 

motion  for,  in  New  York,  Kings,  Queens  and  Erie 703 

claim  of  preference  in  note  of  issue 703 

vacating  order 703 

order  for  preference  not  appealable. 703 

causes  preferred  bv  general  rules  of  practice 701 

by  special  order  ot  court 701 

parties  suing  in  representative  capacity  as  sole  plaintiff  or  de- 
fendant    701 

'eath  of  party  pending  the  action 701 

'liminal  actions 700 

>y  people  to  recover  public  funds • 780 

by  or  against  state  or  officer  thereof 701 

by  or  against  New  York  city  and  its  health  officers 701 

by  or  against  commissioners  of  pilots  in  New  York  city 701 

by  or  against  towns  or  counties 701 

against  sheriff 701 

on  undertakings  to  sheriff •  •  701 

on  undertakings  on  appeal  to  court  of  appeals 701 

on  notes  snd  bills  of  corporation 701 

against  «>rporations  issuing  bank  notes,  etc 701 

for    dower    701 

for  absolute  divorce 701 

for  libel   or   slander    791 

for   partition    791 

to  revoke  probate  of  wills   701 

to    construe    wills    701 

mandamus   or   prohibition    792 

marine  causes  in  N.  Y.  city  court 8186 

to    determine    conflicting   claims   to    compensation    for   property 

taken  for  public  use   3378 

appeals  involving  title  to  office 220 

from  court  of  claims    278 

from  judgment  declaring  statute  unconstitutional ; 701 

from  decision  of  surrogate 701 

to  court  of  appeals   from   unanimous  affirmances   by  ap- 
pellate division 701 

second  and  subsequent  to  court  of  appeals 106 

Preserlption. 

See,  also,  "  Limitation  of  Actions." 
easement  for  encroaching   wall   created  by   lapse   of   two  years 

without  action   1490 

Press  Associations. 

telesraph  operators  and  reporters  exempt  from  jury  duty.  1060,  1061 

1127 

preswmptlonfl. 

See.  also,    "  EvioawCi.** 

>ossession  presumed   from  legal  title    ....•..•.<»..«..    » 86B 

occupation  presumed^  to  be  under  legal  title 368 

continuance  of  relation  of  landlord  and  tenant 3TS 

satisfaction  of  judgment  376 

steading  presamed  payment  cf  ju<itfs>ent 878 
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Preanmptlons  —  Coatlnned. 

seal   presumptive   evidence   of  co asideration ..•••••••• 

ct  death  of  unknown  heirs,  when  money  paid  into  ccMiit.*....    841 

of  death   from   continued   absence    • Ml 

of    heirship    from    recitals    in    deeds Mlb 

of    jurisdiction    of    surrogate 2513 

Printers. 

affidavit    of    publication    of    summona    444 

of     notices,     etc 9Cf'» 

fees    of    • 3317 

Prinoners. 

See  "Arrest;  "  "  Execution;  '*  '*  Imprisonment;  "  Jails." 
care  of  property  of  person  confined  for  crime,  see  **  Crimb  axo 
Criminals." 

PrlTilese. 

from  arrest,  see  **A»«««t.'* 

privileged  communications,  see  "  Evidbncb;  **  "  WiTNBsna." 

Probate. 

of  heirship,  see  "  Hexrs." 
of  wills,  see  "  Wills." 

Process. 

power  of  court  of  record  to  make  new  process T 

abuse  of,  a  civil  contempt 14 

must  be  in  name  of  people 23 

in  English  language £ 

tested  in  name  of  judge 8 

when  returnable 23 

must  be  filed  with  return  thereto 23 

subscribed  or  indorsed  with  name  of  officer  or  attorney. .  24 

not  void  for  lack  of  seal  or  error  in  teste,  unless,  etc 24 

order  of  court  required  for  amendment f2T 

to  be  filed  with  clerk  in  supreme  court.  New  York  county....  121^ 

execution   is    •••••••••••••••••••••••••••••••••..  IZTA 

Proclajmatlon. 

by  foreign  executive,  how  proved • ••••......     M2 

Prohibition. 

a  state  writ   • Ml 

for  general  provisions,  see  "  WtXTS.**  ^^ 

alternative  or  absolute •••••••.••••••••••••••...  2001 

writ  of  consultation  abolished ••.•••••••••••• •  SlOO 

preference  of 79S 

costs  not  exceeding  $60  and  disbursements  to  be  awarded  as 

on  motion • 2100 

final  order  to  be  reviewed  only  by  appeal.. • 2101 

stay  of  execution  pending  appeal  ...••.•••••••• 210! 

who  may  grant  stay • •• • 21^ 

how  time  extended   • ••••••• 21X 

I.  Altxsnatxvs  writ. 

on  what  proofs  granted • 20C1 

notice  of  application    •••.•••...  2091 

granted  onlv  at  special  term  except  where  otherwise  allowed.  2Q0S 

when  appellate  division  may  grant....*. ..•••. •.•••  2068 

alternative  writ  must  issue  first •••• 2094 

contents  of  writ 3094 

when  to  be  made  returnable 200l 

method  of  service  208C 

absolute  writ  to  issue  on  failure  to  make  return 

!'.ow  return   made    

failure  U   i.iake*  return  punishable  as  contempt 

objection  tc  sufficiency  of  papers  may  Ij  taken  in  retum 2Wr 

motion  tc  set  aside    ^097 

when  verification   required  to  retum 'Wtf 

adoption  of  Judge's  retum  by  party 

pleadings  are  not  allowed 
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Prohibition  —  Continued. 

I.  Altbknativb    writ  —  Continued. 

may  be  disposed  of  without  further  notice  at  term  where 

is   returnable 

notice  of  hearing  for  subsequent  terms 2000 

where  hearing  to  be   had 2000 

controverting    new    matter    in    return 2000 

order  for  trial  of  questions  of  fact  by  jury 2000 

final  order , 2100 

II.  Absoluts  writ. 

alternative  writ  must  issue  first 20O4 

final  order  on  alternative  writ  may  award 2100 

to  issue  on  failure  to  make  return  to  alternative  writ. .....  2006 

motion  to  quaah  or  set  aside 2007 

Promissory  Notes. 

See  "  BzLLS  amo  Notbs;  "   "  Nbgotiablb  Instrumbntb.** 

Property. 

defined • • • • 718 

ProTisional  Remedies. 

Sec,   also,   "Arrest;"  "  Attach  mknt;  **   "Ikjuwctiom;* 
"  Rbcbivers." 

not  impaired  by  removal  of  action  from  county  court ;.     S46 

gives  jurisdiction   mi  action ;..••     416 

not  anected   by   supplemental   pleading 544 

order  to  deposit  or  deliver  property 717 

sheriff  may  take  property  for  deposit  or  delivery. •  718 

when  arrested,  injunction  and  attachment  not  to  be  granted  to- 
gether      710 

on  counterclaim 720 

appellate  division  may  grant,  when  applied  for  without  notice 

and    refused    below 1848 

in  action  to  charge  joint  debtor  not  summoned  in  previous  suit.  10«0 

security  not  required  in  action  by  &tate,  municipality,  etc 1090 

liability  of  state,  municipality  or  ofiicer  for  damages  caused  by.  lOOO 

Pnblic   Administrator. 

See  **  Surrogate's  Court." 

Pnbllea.tion. 

false  and  inaccurate  reports  of  proceedings  are  contempts....        0 

special  provisions   relating  to,  not  affected... 8340 

computation    of    time    of..^ .' 787 

when  no  newspaper  published  in  countv  or  city .'.'..     826 

where  printers  in   count)r  refuse   to   publish 8208 

affidavit  to  refusal  of  printer  to  furnish 32M 

affidavit   of    printer   to 028 

fees   of  printers «^ .  3817 

service  of  summons  by '.' '43^-441 

on   unknown   owners   in   partition - IMl 

defendant  in  partition  cannot,  under  section  445,  defend  after 

judgment   by   default   on   service   by   publication 1557 

mode  of,   in  surrogate's  court w . .  2582 

of  order  to  present  claims  of  creditors '. •     786 

of  general  rules  of  practice 18 

of  appointment  changing  place  of  holding  court •••#•      80 

55  1»« 
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Piiblleatl9n  —  c'ontlniaed. 

of  chanpre  of  place  for  holding  court  in  New  York  citjr.  •  • . . .      42 

of  appointment  of  special  and  trial  terms 233 

of  application   by  discharged  bankrupt  to  cancel  judgment....  1288 

of   notice   of  sale  of   realty 1678 

of   judgment   annulling-  corporation 1803 

of  notice  of  pendency  of  ejectment  for  property  escheated,  or 

forfeited    for    treason 1978 

of  notice  of  execution  of  writ  of  assessment  of  damages 210§ 

of  petition  for  discharge  of  person  imprisoned  under  execution.  2306 

of  notice  of  application  to  change  name  of  corporation 2413 

of  order  to  show  cause  in  proceeding  for  voluntary  disaolution 

of  corporation 2421 

of  citation   from   surrogate's  court 2528 

of  advertisement  for  claims  against  decedents'  estates 2K7 

of  summons  in  action  in  N.   Y.  city  court 3170 

application  for  judgment  by  default  when  summons  served  bT. .  1216 

Public  Funda. 

order  of  arrest  in  action  for SM 

action   by   taxpayer   to    prevent   waste 19S5 

action  by  people  to  recover 1960 

attorney-g^eneral  must   bring   19016 

must  be  in  name  of  people 1964 

stay  of  other  actions 19itli 

may  be  brought  in  foreign  courts ISni 

title  vests  in  people  on  commencement. 19'Q 

limitation 19^ 

disposition    of    proceeds 1974 

application   by   municipality,   etc,    for 19S3 

Pulillc  Healtli  Law. 

joinder  of  causes  of  action  for  penalties  under 481 

Public  Officer. 

See  "  Officm." 

dnecna   County. 

fees  of  recording  officers 3332a-3SS2d 

salary  of  court  clerk 9 

compensation  of  court  crier 91 

interpreters  in M 

court   officers,   messengers   and   attendants   in 96 

duties  of  court  officers,  messengers  and  attendants  in 96 

salary   of   court   attendants   in 96 

appointment   and  compensation   of   stenographer 358%    339 

compensation  of  judges  for  services  rendered  in  selecting  and 

drawing^  jurors,   etc 1(H4 

notes  of  issue  and  notice  of  trial  in 9<  i 

preference   on   calendar    in 768 

service  of  subpoena  from  N.  Y.  city  court  in 33$ 

security  for  costs  in  county  court 3288 

mileage    of   jurors 3314 

%iio  iwrarranto. 

writ   abolished • 1963 

proceedings  by  information  in   nature  of,  abolished.... 1963 

relief  to   oe   obtained   by    action .- « 19HS 

action  to  be  brought  in  name  of  {leople • 19SI 

-4.,        action  by  attorney-general  to  try  title  to  office 1918 

.y      .  to  try  right   to   exercise  corporate  franchise 1948 

i{ii  to    forfeit  public   office,   civil   or   military 1948 

to  try  right  of  foreign  corporation  to  exercise  privileges 

within    state • 1948 

i«inder  of  relator  as  party   pls'ntiflf 1988 
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%«•  Warranto  —  Oontlitiied* 

relator  to  give  security  for  cotti.  cts. •••••••••••«•••••••••.  •. 

compensation  Of  attomey-flcnerai  when  relator  Joined '. ,.  1080 

right  of  claimant  to  office  may  be  tried  in  action  against  actual 

incumbent • • 1940 

order  for  arrest  of  person  usurping  office.  ...••.••••. 1048 

triable  of  right  by  jury 1960 

daimant  to  assume  office  after  judgment  in  his  favor 1961 

to  demand  books  and  papers  after  judgment  in  his  favor.  1961 

proceedings  to  obtain  books  and  papers 1962 

refusal  to  deliver  books,  etc,  after  ouster  a  misdemeanor 1962 

action  for  damages   against   usurper 1968 

all  claimants  to  same  office  or  franchise  must  be  joined 1964 

judgment  against  corporation  must  contain  perpetual  injunction.  1965 

temporary  injunction  in  action  against  corporation 1966 

witness  cannot  refuse  to  answer  incriminating  question  in  ac* 

tion  against  corporation 1965 

final  jui^ment  of  ouster  from  office... 1966 

costs  on  jud^ent  of  ouster .• 1966 

fine  may  be  imposed  upon  usurper  by  judgment 1966 

to  be  docketed 1966 

execution  to  collect 1966 

collection  of  costs  against  corporation  from  officers  and  mem- 
bers.   • 1067 

Rsiilroad  Commissioners. 

to  approve  change  of  name  of  railroad  company 2411 

order  changing  name  of  railroad  company  to  be  filed  with 2S414 

Railroad   Companies. 

Jurisdiction  of  countv  court  over 841 

residence  for  purpose  of  jurisdiction  of  justice's  court. .  •  2869,  2880 

service  of  summons  from  justice's  court  on 2880,  2882 

compensation  for  railroad  property  taken  for  public  use 8870 

judgment  foreclosing  mechanic's  lien  on  railroad  property S419 

certain  employes  exempt  from  jury  service 1080 

superintendent,    conductor    and    engineers    exempt    from    jury 

service. 1081,  1127 

proof  of  exemption.^ 1082,  1128 

excepted  from  provision  for  voluntary  dissolution 2420 

petition  by,  for  change  of  name 2411 

railroad  commissioners  to  approve  change 2411 

contents  of  petition    2413 

order  changing,  to  be  filed  with  railroad  commissioners..  2414 

Rape. 

sittings  of  court  may  be  private 6 

privilege  of  physician  in  actions  for 834 

Real  Property* 

T.   GsNBaAL    PBOVXtXONl. 

defined •••••••••••••••••••• •  8M 

in  condemnation  law ••••••••••••••• 8S6S 

in  surrogate's  practice. •  2614 

"  owner  "  defined 8306 

in  condemnation  law. •••••• • 8368 

«' distinct  parcel"  defined 8343 

"  improvement  "  defined • 8398 

"  injury  to  property  "   defined • 3843 

** inheritance  "  defined  in   surrogate's  practice 2768 

proceeds  of  sale  of  realty  of  infant  or  incompetent  deemed 

real  property 2860 

questions  of  titi*  exccnted  from  Jurisdiction  of  justice's  court.  2868 
suster  of  jurisdiction  in  justice's  court  on.antirer  to  title  of 
real  property 2061-2068 
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Renl  Property  —  Contliined. 

I.  General  provisions  —  Continued. 

special  proceeding  cannot  be  takea  to  recover  unless  expressly 

allowed 

summary   proceedings   to   recover    possession   of,   see   "  Sum- 
mary Procskdxnqs  to  Disposskss." 
action  to  recover,  see  **  Ejectment." 
judicial  sales,  see  "  Sale  op  Real  Property." 
proceedings  to  sell,  etc.,  property  of  infant,  incompetent,  or 

corporation,  see  "  Sale  op  Real  Property." 
liens  on,  see  "  Lieks." 

limitation  of  actions  for 

action  to  establish,  etc,  lien,  triable  in  county  where  property 

situated M2 

relating  to  property   without   the  state,    triable   where 

party  resides   1*62,  1182s 

service    of    summons    by    publication    in    actions    affecting 

title  438,    4» 

joinder  of  causes  of  action  relating  to 484,  1687 

filing  of  notice  of  attachment 649 

''  cancellation  of  notice  attaching 711 

mistake  in  description  cured  by  judgment  on  verdict,  etc. . . .     721 

action  to  compel  conveyance  by  infant  or  incompetent 2315 

judgment 2S47 

arbitration,  claim  in  fee  or  for  life  not  subject  of 23fn 

estate  for  years  may  be  subject  of 

controversy  as  to  partition  may  be  subject  of.  •  • 
controversy  ss  to  boundaries  may  be  subject  of* 
admeasurement  of  dower  may  be  subject  of»».«. 

power  of  receiver  to  hold 716 

sale  of,  by  sheriff  on  execution  after  attaohment.  • .  •  • 706 

sheriff  may  convey,  by  order  of  court ••••••     718 

how  sold  pursuant  to  direction  of  judgment..... ••.••••  1242 

security  by  referee  appointed  to  sell  real  propoty. •••.•.••.  124S 
conveyance   on   sale  under  judgment  or   execution   to  state 
name  of  person  whose  interest  is  sold •••••••••••..  1214 

IL  Action  to  determine  claim  to. 

provisions  apply  to  corporations  and  sssociatioat 1680 

what  claims  may  be  determined  in ,... ••••  16S8 

who  may  maintain  action ......•••• ••••••••  1638 

what  must  be  alleged  in  complaint • 1689 

demand  for  judgment 1689 

triable  in  county  where  property  situated 4 9R2 

dismissal  with  costs  on  proof  that  plaintiff  not  In  possession..  1640 
defendant  may  plead  title,  etc.,  and  ask  affirmative  relief. . . .  1641 

procedure  when  defendant  pleads  title,  interest  or  lien 1642 

judgment  for  defendant  on  claim  in  reversion  or  remainder..  1648 
execution  on  judgment  for  defendant  on  dsim  in  reversion  or 

remainder • 1648 

judg[ment    awarding   defendant    possession   and    damages   for 

withholding.  ..^ 1644 

judgment  for  plaintiff    ..., ...•. 1648 

effect  of   judgment    « .•••••••.•  1646 

new  trial  not  of  right • ••••••«•••  1646 

new  trial  discretionary  within  ons  year.  •• • 1646 

new  trial  when  party  under  disability •••••-...  1646 

when  evidence  on  first  admissible  on  new  trial..... 1646 

perpetuating  evidence  and  proofs  in •••••••••.•..  1646 

claim  of  dower,  action  to  determine • 1647 

prayer  for  admeasurement  • 1648 

denial  of  defendant's  claim  and  demand  tiiat  she  be 

barred 1648 

action  to  determine  validity  of  will  of  real  property. • . . .....  1888 

'  additional  allowance  to  plaintiff • ••••• 

eoavmtstioii  of  additional   allowance ••••••• 
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III.  PnPXTVATXNG  TXfTXMOMY  A§  TO  TITLS. 

testimony  ma^r  be  received  in  action  involving  title  to  realty.  1688a 

inability  of  witness  to  attend  must  be  shown 1688a 

documentary  evidence  not  affected ., '. 1688b 

mode  of  introducing  testimony   1688c 

objections  mav  be  taken  at  trial 1688c 

who  may  apply  for  taking  of  deposition 1688d 

contents  of  petition  16B8e 

notice  of  application  1688f 

appointment  of  referee 1688f 

notice  of  hearing  before  referee 1688f 

proof  of  notice  of  hearing 1688g 

adjournments  of  hearing 1688g 

•ubpcenas  to  witnesses  • 1688g 

compelling  attendance  of  witnesses  1688g 

mode  of  examination 1688h 

refusal  of  witness  to  answer 1688b 

authentication  of  deposition   1688h 

deposition  to  be  filed  and  recorded 1688h 

ngainst  whom  deposition  may  be  used  as  evidence 1688i 

lieeeiTer*. 

I.    GbNEKAL  PEOVISIONft 

:lerk  of  court,  etc.,  not    o  be  appointed  in  New  York 90 

limitation  of  action  against,  to  recover  chattel 888 

appointment  before  iudgitaent  718 

on  counterclaim , 720 

by  or  after  judgment 713 

pending   appeal   713 

m  judgment  creditor's  action 1877 

as   successor   to   executor   pending  action   for   partition 

or  distribution  or  to  construe  or  establish  a  will 1860 

reierence   on   application    for   appointment 827 

"property"  includes  rents,  income  and  increase  of  property.     713 

notice  of   application   for 714 

appointment  of  temporary  receiver  without  notice 714 

appointment  without  notice  in  foreclosure 714 

removal  of   715 

bond   of    715 

increasing  security 715 

accounting  by   715 

notice  to  surety  of  accounting  715 

petition  by  surety  to  be  relieved   A12 

revocation  of  appointment  for  failure  to  give  new  bond S12 

power  to  hold  real  property 7?.6 

on  death^  or  removal,  successor  may  continue  action 700 

substitution  of  successor  on  death  or  removal 7GG 

may  file  notice  of  appointment  and  ownership  of  judgment. .   126.'i 
may  consent  to  insolvent's  discharge  under  judge's  order....  2153 

leave  to  sue  upon  official  bond 1800 

eommissions   3320 

may  include  cost  of  bond  in  commissions 3320 

II.   Of  C0RP01ATI0N8. 

in  what  cases  appointed  for  corporation 1-^10 

when  appointed  for  educational  institution 1810 

ap|>ointment  of,  for  foreign  corporations 1810,  1812 

notice  of  application  for  appointment  of  receiver  of  corporate 

property 1810 

appointment  of,  by  judgment  annulling  corporation 1801 

in  action  to  dissolve,  appointment  of  temporary 1788 

power  of  temporary  1788 

court  may  confer  additional  powers  on  temporary 1789 

appointment  of  permanent 17V 

powers  of  permanent 178S 
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Receivers  ~  Co  n  tlniied. 

II.  Of  corposat  eoms  —  Continued. 

voluntary  <Uf  solution,  appointment  of  temporary  in  proceed- 
ings   3ia 

powers  of  temporary 9425 

appointment  ox   permanent    2C2I 

confirmation   of  acts  of    2t2^ 

relief  from  omissions  and  defaults. 2tSf 

commissions  of 243U 

final  accounting  of    2421*: 

duty  of  attorney-general  as  to  final  accounting a431b 

III.  In  btjpplbmbntary  piocxxdingi. 

appointment 24M 

notice  of  application  for  ap|)ointment 2M4 

when  appointed  without  notice   2164 

notice  oi  application  to  other  creuitors 24Ci 

only  one  to  be  appointed Siff' 

order  extending  prior  receivership 24flK 

when  property  vests  in  receiver 2#* 

relation  back  of  title  to  personal  property 2¥i» 

non-resident  not  to  be  apoointed 2MP 

removal    on    becoming   non-resident ZtBif 

record  of  orders   appointing    20 

subject   to   control    of   court 2471 

jurisdiction  of  justice's  court  over  actions  by •"* 


power  of  county  court  to  remit  forfeiture SKX  351 

how  forfeited IJK 

action    by    attorney-general IS^'fi 

judgment   for  people   on 1MR 

district  attorney  to  pay  over  collections  on IflfiT 

to  render   account  of  collections 19611 

action  on,  to  be  brought  in  name  of  people •••..•••  IKi 

Recordlnfr  Olllcera. 

fees   in    Greater   New   York 3832a-3333d 

Records. 

L  Op  documbrts,  convsyancss,  stc 

must  be  in   English,   abbreviations £ 

amendment  of. TZ7 

of  certificate  of  sale  of  real  property  on  execution 149 

effect  of  recording  certificate  of  redemption  of  real  property 

from  sale  on  execution 1470 

judgment  in  partition  may  be  recorded  in  each  county  where 

lands  are ISBS 

of  notices  of  lis  pendens 16T! 

judgment  vacating  letters  patent  granted  by  state  to  be  noted.  1960 

of  discharge  of  insolvent  debtor 2181 

of  order,  etc.,  exempting  insolvent  debtor  from  arrest  or  im- 
prisonment  21M 

of  assignment  on  discharge  of  debtor  from  imprisonment  on 

execution ; . ., 221! 

of  order  appointing  trifstee  of  property  of  criminal  prisoner. .  2236 

^  of  affidavits  of  sale  under  foreclosure  by  advertisement 739S> 

^  of  order  chan^n^  name  of  corporation 2414 

of  orders  appointing  receivers  of  judgment  debtors 2467,2470 

books  and  indices  to  be  kept  bjr  surrogate 248(1.2487 

of   wills  proved   elsewhere  within   state 2631} 

probated   wills   of   real   property   may   be   recorded   as  deeds. .  2633 
executor,  etc.,  must  cause  will  of  real  property  to  be  recorded 

in  each   county    where   realty   situated 2633 

wills  to  be   indexed   when   recorded  as  deeds..... 2634 

fees  of  clerk  or  register  for  recording  wills  as  deeds 2634 

decree  of  probate  of  heirship  may  be  recorded  as  deed 2657 

decree  vacating  or  modifying  decree  of  probate  of  heirship.  •• 
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INDEX. 

»rda  —  Contina<ed. 

I.  Of  documents,   conveyances,   etc. —  Continued. 

feet  for  recording  instrumentt.**..* •••••• • 8804 

II.  Admissibility  as  bvzdbnci. 

subixsna  duces  tecum  to  produce.... • 860 

original  entry  of  marriage  or  certified  copy  is  presumptive 

evidence 92S 

certified  copies  of  papers  filed  or  recorded  in  public  offices 

presumptive  evidence dSS 

testified  copies  of  papers  filed  or  recorded  in  town   clerk's 

office  presumptive  evidence.   . 934 

record  of  conveyance,  or  certified  copy,  is  admissible 965 

is  not  conclusive. 966 

not  admissible  when  proved  by  oath  of  interested  or  in- 
competent witness. 986 

transcript  from  docket  book   of  justice  of  peace»   subscribed 

and  authenticated,  is  evidence 989 

certified  copies  of  records  of  federal  courts  admissible  in  evi- 
dence.       948 

of  documents  on  file  in  federal  offices  are  admissible  in 

evidence. 944 

certificate  of  director  of  census  to  population  is  admissible  in 

evidence. 944 

of  weather  bureau  observations  admissible  in  evidence 944 

of  transfers  of  vessels  admissible  in  evidence 945 

exemplification  of  record  of  conveyances  without  the  state  ad- 
missible in  evidence 947 

authentication  of  copies  of  reeords  of  foreign  courts 902 

onl  proof  of  copy  of  record  of  foreign  court 968 

statutory  provisions  do  not  declare  efiect  of  foreign  record . .     964 
in  New  York  city  and  county  are  presumptive  evidence  after 

twenty  years 966 

authenticated  copies  of   records  of  public  office   of   foreign 

country  admissible  in  evidence 966 

form  of  certificate  to  copies,  etc 967 

certificate  to  copies,  etc.,  must  be  sealed 968 

certified  copy  for  use  in  same  court  need  not  be  sealed 969 

•Acial  certificates  of  search  admissible 921 

certificates  of  search  of  title  guarantee  and  abstract  companies 

admissible. 8260 

surrogates,  registers,  clerks,  etc.,  to  mske  and  certify  searches.    961 

may  be  proved  according  to  rules  of  common  law 962 

admissibility  in  evidence  of  record  of  wills  nroved  orior  to 

1786  ;..  2028 

j        admissibility  in  evidence  of  records  of  wills  proved  more  than 
.    admissibility  m  evidence  of  records  of  wills  proved  more  than 

I        thirty  years  2628 

of  discharge  of  insolvent  debtor  is  conclusive  evidence  of  pro* 

ceedings   and    facts    2181 

in  register's  office  in  New  \iork  and  Kings  counties  not  to  be 

removed  on  subpoena    866 


• 


included  in  term  "  jndge** 8848 

of  New  York,  may  change  place  of  holding  court 42 

Recorder's  Court. 

See  "  Utica,  RBcoaDBa's  Court  or  thb  Citt  or;  **      OswBOo, 
Rbcoboer's  Coubt  or  the  City  or." 

RodOBiptlom. 

on  sale  of  real  property  in  execution,  see  "  ExBCtrrioN.*' 
by  leasee  or  creditor  after  warrant  in  summary  proceedings  to 
dispossess 826e-2269 

1851 
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INDEX. 

Reference. 

I.  Who  May  be  appoikteo  rkpxreb. 

qualifications  of  referee 3IBi 

judges'   clerks,   etc,  not  to  act ICM 

several    referees   may    be   appointed 1025 

persons  to  whom  all  parties  object  not  to  be  appointed,  ex- 
cept,  etc   1024 

judge  not  to  be  appointed  referee,  except  by  consent VXA 

judjge  appointed  referee  by  consent  to  act  without  compensa- 
tion   •. lOSI 

clerk  of  court,  etc.  not  to  be  appointed  in  New  York 90 

U    When  reference  ordered. 

compulsory,   of  questions  arising  incidentally 1015 

to  take  an   account    101? 

what  Questions  may  be  referred   101? 

when  issues  to  he  referred  101» 

in  New  York  city  court 1013,  31«r» 

Iwues  to  be.  referred  on  stipulation  of  parties 101] 

order  appointing  referee  named  in  stipulation  to  be  entered 

of  course 1011 

appointment  of  referee  when  not  named  in  stipulation 1011 

when  reference  is .  discretionary 1012 

to  try  issues  remaining  after  jury  trial  of  specific  questions. .     973 

to  take  deposition  .for  use  on  motion 88S 

of  hospital,  physician 89S 

of  questions  arising  on  motion  in  N.  Y.  city  court 8172 

to  superintend  discovery  of  books  and  papers 807 

to  make  examination  or  inquiry 827 

on  application  for  receiver,  appraiser  or  trustee 827 

to  approve  undertaking  and  sureties  thereto 82? 

to  assess  damages  on  application  for  judgment  by  default...  1215 

1216 

by  judgment  to  execute  it 12V> 

on  judgment  for  defendant  on  counterclaim 515 

on    justification   under   undertaking   on    appeal    to   court    of 

appeals 1335 

to  ascertain  value  or  sufficiency  of  sureties  on  discharge  of 

attachment. OBQ 

to  examine  person  refusing  certificate  of  interest  in  attached 

property.  .  ■  •  •.».....•...... ..•••«•••■.••••...•■.     6&i 

to  ascertain  damages  from  injunction 62S 

sustained  by  third  person  by  injunction  order 624 

on  default  in  replevin 1729 

evidence  in  mitigation  admissible 536 

•a  application  to  perpetuate  evidence  relating  to  real  prop- 
erty  1088f,  lOBIf 

to  sell  real  property  under  direction  in  judgment 1342 

to  sell  chattel  under  judgment  foreclosing  lien 1738 

to  report  on  account  of  committee  of  incompetent SS42 

of  application  \o  sell  real  property  of  infant  or  incompetent..  2K4 

of  proceeding  to  sell  corporate  real  property 83Sr 

to  inquire  as  to  liens  on  property  under  partition 1561 

to  admeasure  dower    1807 

to  ascertain  amount  payable  in  gross  in  satisfaction  of  dower.  161^ 

liens  prior  to  sale  to  satisfy  dower 1621 

in  action  for  waste,  to  ascertain  interests  when  joint  tenant 

elects  \o  partition    1CB7 

of  issues  in  condemnation  proceedings - 3967 

In  proceedings  to  enforce  Hens  on  vessels 842^.  342R 

of  proceedings  supolementary  to  execution 2442,  244.^,  2445 

for  voluntary  dissolution  of  corporation 2423,  2426 

'h.  application  for  surplus  money  on  sale  under  foreclosure  by 

advertisement MiyX 

tor  production  of  tenant  for  Hfe  !n  proceedings  to  discover 

^••t»»- 2ft».2SM 
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Reference  *  Continued. 

II.  When   rbpekence   okobseo  —  Continued. 

by  surrogate's  court  of  questions  of  fact  to  take  testimony 
and  report 2686 

surrogate   cannot   refer   probate 2586 

of  New  York  may  refer  questions  to  assistant 2536 

by  appellate  court  on  appeal  from  surrogate's  court 2768 

in  proceeding  in  surrogate's  court  to  take  testimony  of  infirm 
witness  in  another  county   2544 

ni.   PowmS  AND  DUTIES  OF  SBmiBS;   PftOClDVmB.  *       ' 

referee  to  be  sworn 1016 

terms  of  oath ' 1016 

who  may  administer  oaths. .,  1016 

waiver  of  oath.  '  lOlo 

oath  of  referee  to  admeasure  dower 1606 

failure  to  take  oath  cured  by  judgment  on  report;  etc 721 

procedure  before  several  referees 1026 

powers  when  there  are  several  referees 1026 

general  powers  of  referee 1018 

power  to  allow  amendments « 1018 

may  issue  subpoena 864,  1017 

copy  of  pleadings  and  papers  to  be  furnished  on  trial 1018 

procedure  on  reference  of  disputed  claim  against  decedents' 

estates 2718 

publication  of  notice  to  prove  liens  on  property  under  parti- 
tion  1 1561 

termination  for  failure  to  file  report 1619 

removal  of  referee  to  admeasure  dower 1606 

powers  ot,  and  proceaure  beifore  referee  appointed  by  sarro- 

gate 2686 

referee  of  disputed  claim  against  decedents'  estates. . . .  2718 
summary  punishment  of  contempt  in  presence  of  referee....  2267 
referee  may  make  order  to  show  cause  or  issue  warratit  to 

attach  for  contempt 2272 

referee's  order  or  warrant  in  contempt  may  be  returnable  be-  ' 

fore  referee  or  court 2272 

power  of  referee  on  order  or  warrant  in  contempt  returnable 
before  him 2272 

IV.  Report;    judgment,  etc.     Sec,  also,  **  Report." 

*'  report  "    defined    8343 

to  be  made  and  filed  within  sixty  days 1010 

must  state  facts  and  conclusions  and  airect  judgment 1022 

requests  for  ruling  of  referee 1028 

on   reference  of   whole   issue,   report    stands   as   decision   of 

court    , 122S 

emtry  of  judgment  on  report  when  whole  issue  referred 1228 

judgment  after  reference  to   determine   specific   questions  of 

.,   fact 1226 

interest  from  time  of  making  report  to  be  included  in  judg- 
ment   1285 

report  to  be  inserted  in  judgment-roll 1287 

motion  for  new  hearing  of  interlocutory  reference. 1232 

!•  matrimonial  actions,  testimony  and  proceedings  to  be  certi- 
fied to  court  with  report 1220 

.    judgment  to  be  rendered  by  court 1229 

confirmation  of  report  of  referee  appointed  by  surrogate.. . . .  2536 
proceedings  for  trial  of  remaining  issues  where  part  referred.  1014 
motion   for  new   hearing  after  trial   of   specific  questions  by 

referee   .    .    *. 1004 

•Otioe  •£  C3Boeptions  to  report  of  referee 994 

1868 
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Ref  ereaee  «»  Continued. 

V.  Fees  and  expenses;  costs. 

ffeneral  provisions  as  to  fees 


fees  of  referee  in  surrogate's  court  same  as  in  supreme  court.  2«4 
expenses  of  reference,  on  justification  on  undertaking  to  court 

of    appeals    1335 

of  referee  to  superintend  discovery  of  books  and  papers. 

fees  of  referee  of  real  property 

oommissions  on  distribution  of  proceeds  of  sale  of  real  prop- 
erty  


Reirenffl  of  the  UnlTeraity. 

petition   for    dissolution    of  educational  institution 1804 

appointment  of  receiver  .  . 1830 

Rearliiter. 

subpoena   duces   tecum  to   produce   record.... 

in  New  York  and  Kings  counties  records  not  to  be  removed  on 

subpoena 

official  records  of  register  of  New  York  county  presumptive  evi- 
dence after  twenty  years   96^ 

maps  and  surveys  on  file  in  New  York  county  are  presumptive 

evidence  after  twenty  years , ^K" 

to  make  and  certify  to  searches 961 

misdeameanor  to  refuse,  neglect  or  delay  to  make  search 981 

salaried  registers  to  account  for  and  l>ay  over  fees 3SS 

fees  of 8306,  3332c  33321! 

Rolntor. 

wlMn  to  be  joined  as  plaintiff JSfi 

to  give  security  for  costs,  etc •^. .......  .^. .  198P 

compensation    of    attorney-general    when    relator    joined    with 

people MW 

writs  must  show  that  they  are  issued  on  application  of 19M 

costs  may  be  awarded  against • 32^ 

when  required  to  give  aecurity  for  costs Szn 

Religions  Corporatlonii. 

proceedings  to  sell,  mortgage,  etc,  realty,  see  "  Sale  or  Reai. 
Peoperty."  . 

jurisdiction  of  county  courts  over  proceedings  to  sell  realty 84() 

not  subject  to  judicial  supervision 1804 

to  action   to  dissolve  corporation ISOI 

to  action  by  people  to  annul  corporation. 1904 

excepted  from  provisions  for  voluntary  dissolution  of  coriK>ra- 
tions 24» 


action  by,  for  partition  subject  to  estate 15SS 

necessary  parties  in  partition 1538 

division  in  partition  among IITO 

action  against,  to  determine  claim  to  real  property 18V 

may  plead  estate  in 16(1 

proceedings  when  defendant  claims  in  remainder 1813 

naj  sue  for  damages  to  inheritance 1886 

may  maintain  ejectment  after  judgment  against  tenant  in  posses- 
sion  1880 

vesting  of  contingent  interest  in  trustee  for  Insolvent  debtor. . .  2177 
proceedings  to  discover  death   of  tenati*  for  l*^*?.   see  "  T  ife 
Tenant.** 

Romittltiir. 

from  court  of  acocaU »>•>«••••••••«•••••••»••    IM 

Hemovnl  of  Action.  ^  _,^    -,_,.     _,^ 

from  N.  Y.  city  court  to  supreme  court.  .....••••••  319,  Sim,  SUb 

to  supreme  court  on  disability  of  county  judge 813 

from  county  to  supreme  court  to  change  place  of  trial 343 

1854 


ReaftOTal  of  Action  ^-  Contiaiied* 

from  juitice't  to  countj  court  of  Kinsi 

to  county  court  from  local  courts  of  Utica,  Hudson  and  Osw^o.  3200 

to  supreme  court   for  consolidation ••••.••.•  818 

of  original  action  to  court  where  cross-action  pending 700 

effect  of  order  of  removal  from  county  court 344 

appeal  from  order  removing  action  from  county  court 344 

stay  to  permit  removal  from  county  court 846 

process,  undertaVings,  etc,  not  impaired  by  removal  of  action 

from  county  court  •••••• ..•  846 

Renascliier  Covnty. 

jail  liberties  for 145 


included  in  term  "property" 718 

stay  of  judgment  for,  pending  appeal  stays  also  dispossess  pro- 
ceedings   1310 

part  of  damages,  in  ejectment 1^97,  1531 

adjustment  of,  between  parties  to  partition ••.  1588 

wken  assets  in  hands  of  executor,  etc •••••••••  2672 

apportionment  of,  on  death  of  person  interested •••  2674 

ReploTlB. 

I.  JUEISDICTZOM  OF  ACTION. 

jurisdiction  of  county  court. •*••••••.••• ••••• 840 

of  N.  Y.  city  court 815,  816 

of  city  court  of  Yonkers 8202,  3204 

acquired  by  seizure  before  service  of  summons 1603 

II.  When  action  may  bb  bbought. 

when  action  cannot  be  maintained 169C 

second  action  for  same  cause  not  to  be  maintained  after  judg- 
ment awarding  possession  to  defendant 1681 

action  by  assignee   1682 

not  affected  by  failure  to  replevy 1718 

notice  of  abandonment  of  claim  to  part  not  taken 1719 

cause  of  action  survives  death  of  party « 1736 

order  of  arrest  in  action  of .^. 549 

bail  to  procure  discharge  from  arrest  in  action  of 576 

III.  Limitation  of  actions. 

in  general •  882 

actions  af^ainst  executors,  etc 888 

computation  of  period  of  limitation  of  actions  by  executors, 

etc 892 

period  occupied  by  suit  to  recover  property  excepted   from 

period  of  limitation  of  action  against  executor 408 

IV.  Thb  kvquisition;  execution  thbeeof. 

right  to  replevy  when  order  of  arrest  has  issued 1714 

requisition  to  sheriff  in  replevin •  1694 

from  N.  Y.  city  court  to  be  executed  by  sheriff • . .  339 

affidavit  for  requisition  before  service  of  summons 1696 

after  service  of  summons 1696 

to   replevy   several   chattels 1607 

agent  or  attorney • 1712 

replevy  of  part  if  whole  not  found 1696 

plaintiff's  undertakinf^  for   «•...•..••....  1699 

execution  of  requisition  by  sheriff 1700 

talking  when  chattel  u  in  building  or  tnclosure 1701 

replevied  chattel  kept ItOB 
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R«plc-rat  —  Continiied* 

IV.  Thx  uquxsztzon;  sxxcution  THnaof  *>  ContiaaecL 

delivery  of  chattel  by  sheriff ^„^ 

exceptioa.by  defendant  to  sureties  on  plaintiff's  undotakinc!  ITW 

justification  of  sureties  on  plaintiff's  undertaking TT.  1708 

proceedings  by  defendant  to  reclaim 1704 

affidavit  by  agent   or  attorney  for   return  of  chattel   to   de- 
fendant  , 1712 

undertaking  by  defendant  to  reclaim. .!!!!!!!!!!!!'!!!'[!!'  170| 
notice  of  justification  of  sureties  on  defendant's  undertaicins!  170I 

when  and  how  sureties  to  justify Vi%A 

to  whom  sheriff  must  deliver  cfaiattd !!I*"  1706 

penalw  for  wrong  delivery  by  sheriff !.!!!!!II!"  1707 

second  requisition  for  part  of  chattels  not  taken '  * '  1713 

return  of  proceedings  by  sheriff '  1715 

compelling  sheriff  to. make  return I*]'  1715 

papers  on,  to  be,  made  part  of  judgment-roll 1717 

to  be  furnished  to  court  or  referee  at  trial 1717 

exemption   of  exhibits   at   exhibitions 1404a 

V.  Claim  op  titxs  by  thiiu)  pekson. 

affidavit  by  claimant.   ITOB 

demand  for  indemnity  to  sheriff 170B 

delivery  for  failure  to  indemnify ITOt 

action  by  claimant  against  sheriff  for  taking • 17M 

indemnity  to  -sheriff  against  action  by  claimant 1711 

afiidavit  of  claim  by  agent  or  attorney • 1712 

VI.  Plbaoing. 

joinder  of  causes. •  484,  16n 

title  of  party 1720 

allegation  of  wrongful  taking  in  complaint 1721 

of  wrongful  detention  in  complaint. .....' 1721 

allegation  in  complaint  of  depreciation  of  chattel  by  defend- 
ant  -. ITS 

defendant  may  plead  title  in  third  person. 172S 

interpleader  in ; 82D 

allegation   of   possession  of  land  on  which  chattd   was  dis- 
trained doing  damage.  • 1724 

VII.  Trial;    judgment,  etc. 

action  to  recover  chattel  distrained,  triable  where  cause  arose.  96S 

issues  of  fact  triable  by  jur^ •  96B 

joinder  of  claimants  on  motion  of  defendant ...•  8W 

damages  for  depreciation  of  chattel  by  defendant 1722 

notice  by  defendant  of  demand  for  judgment  for  return 1725 

verdict  to  state  damages  recoverable.... 1726 

value  of  property  not  held  by  successful  party 172S 

need  not  state  value  in  certain  cases 1727 

may  award  distinct  chattels  to  different  parties 1728 

ascertaining  damages  on  default   ^.  1729 

final    judgment   when   distinct   chattels  awarded  to    different 

parties •  1728 

final  judgment , 1720 

lien. 1730 

docketing 1730 

execution  may  issue  on  judgment •  1340 

contents  of  execution    ...•  17S1 

sheriff's  nowpr  to  ts^ke  chattel  in  execution •  1782 

when  plaintiff  entitled  to  costs  of  course..... ••  9SS8 

VIII.  Action  on  undertaking. 

on  entry  of  order  of  abatement *  >*•  •  ITSS 

may  be  maintained  on  return  of  execution  unsatisfied 17!R 

sheriff's  return  presumptive  evidence  of  breach  of  condition.  1734 

destruction,  etc..  of  chattel  no  defence «..•• 1735 

responsibility  of  sheriff  for  sufficiency  of  sureties 17M 

delivery  of  undertaking  hv  sheriff 2111 
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RepleTiB  — •  C«ntiBved* 

IX.  In  juflir.cxs'  COURTS. 

in  New  York  municipal  court 8910^  8211 

in  Albany  city  court   8210,  8211 

in  Troy  justices'  courts   8210,  3211 

jurisdiction  of  action 2862 

when  action  may  be  brought 2919 

requisition  to  issue  concurrently  with  summons 2920 

requisition 2921 

execution  of  requisition 2922 

service  of  summons,  affidavit  and  requisition  on  defendant...  2922 

return  of  constable  2923 

exception  by  defendant  to  sureties  on  plaintiff's  undertaking.  2924 

proceedings  by  defendant  to  reclaim  chattel 2925 

justification  of  sureties  2926 

to  whom  chattel  to  be  delivered 2927 

penalty  for  wrong  delivery  of  chattel 2928 

claim  of  title  by  third  person 2929 

defendant's  answer  may  demand  judgment  for  return 2930 

prmreedings  when  summons  not  personally  served 2932 

action  not  affected  by  failure  to  replevy • 2983 

damages  for  injury  to  chattel 1722,  2980 

verdict 1726,  2031 

final  judgment;  docketing,  etc 1780,  2931 

docketing  transcript  of  judgment  for  delivery. 801C 

iasuinfl^  execution 3038 

execution  on  judgment  for  delivery 1378,  1731,  2031 

costs. 8076 

action  on  undertaking 1788-1735,  2861 

demurrer  to,  see  "  Demuribr." 

to  counterclaim;  contents • , 614 

judgment  on  failure  to  rq>ly 615 

to  new  matter  in  avoidance 516 

several  avoidances  may  be  set  up  in. 517 

each  avoidance  must  be  separatclv  stated  and  numbered 517 

allegation  not  denied  by,  deemed  true 522 

new  matter  in,  deemed  controverted 622 

striking  ou^  for  disobedience  to  order  for  discovery  of  books, 

etc • I  ••..  ..••  808 

limitation  of  action  must  be  pleaded  in • «  . .  418 

Report  of  Referee. 

See,  also,  "  Referekce,  IV." 

defined    J^8 

to  be  made  and  filed  within  sixty  days. 1019 

termination  of  reference  for  failure  to  make  and  file 1019 

when  lo  be  filed  in  actions  for  divorce,  etc li  i4 

to  specify  single   damages  and  direct  judgment   tor  oouui^  o. 

treble ,••:••••.••: .\ :  ^^^ 

on  trial  oi  demurrer,  to  direct  final  or  liiterlocutory  judgment 

.o  be  entered   }021 

neec  not  find  facts •  • .  • l*«i 

may  direct  final  judgment   on  failure  to  plead  anew  or 

amend  under  leave  in  interlocutory  judgment ICgl 

on  trial  of  whole  issues  of  fact,  what  to  contain .....  1022 

must  state  facts  found  and  conclusions  of  law  and  direct  judg- 
ment     1022 

to  award  costs    J^g 

requests  for  ruling  of  referee 1028 

notice*  of  exception  to 994 

exception  to  finding  of  fact  not  supportcl         evidence 998 

case  not  required  on  an  appeal  on  exccpr  o  report 908 

judgment  on  appeal   lOg 

stands  as  decision  of  court  when  whole  issue  referred 1228 

1857 


INDEX. 

Report  of  Referee  *  CoBtlmiied.  ^ 

entry  of  judgment  on,  when  whole  issue  referred 

interest  trom  time  of  making  to  be  inclnded  in  judgment 

to  be  inserted  in  judgment-roll 

in  matrimonial  actions,  testimony  and  proceedings  to  be  certi6ed 

to   court    

judgment  to  be  rendered  bv  court  only 

in  ejectment  to  state  nature  of  piaintifTs  estate 1519 

rendition  of,  on  alternative  mandamus 

in  proceeding  for  voluntary  dissolution  of  corporation 

on  trial  of  issues,  in  condemnation  proceedings 


of  newspapers,  ejceinpt  from  jury  aerrke t€&K  1061t  US 

Reports. 

of  court  of  appeals,  see  "  Statb  Rbportbl" 

of  supreme  court,  see  "  Suprbmb  Court  Rbpoktes." 

of  proceedings,  false  and  inaccurate  are  contempts 9 

report  of  cases  admissible  to  prove  common  or  unwritten  law  of 
another  state  or  country   9fi 

Re«  AdJndteaUu 

final  judgment  of  court  of  claims. 29C 

judgment  of  dismissal  not  a  bar  unless  on  merits 1200 

collusive  judgment  not  a  bar  to  action  for  penalty  or  forfeiture.  18M 
final  order  in  summary  proceedings  to  dispossess  not  a  bar  to 
ejectment.  •  •  •••>•••••••••••••••••••••••••••••••••••...•. 


y 


of  property  or  person  in  custody,  a  contempt U 

sheriff  liable  for,  afte«*  arrest  ox  defendant ••••••    01 

Reototanee. 

sheriff  may  command  power  of  county  to  orercoae ••••    IM 

names  of  resisters  to  be  certified  to  court • KB 

refusal  to  assist  sheriff  is  misdemeanor 106 

of  warrant  or  precept  in  habeas  corpus 2090 

of  mandate  of  justice  of  peace..... • SUO 

Restitution. 

when  defendant,  served  by  publication,  defends  after  final  judg- 
ment     449 

on  granting  new  trial 1O09 

when  judgment  vacated  or  set  aside 1299 

on  reversal  or  modification  on  appeal 1323 

on  certiorari ' 2133 

upon  reversal  of  final  order  in  summary  proceedings  to   dis- 

possess.  .  •  2369 

of    decree    or    order    of    surrogate's   court 2799 

on  discovery  of  assets  after  sale  of  real  property  for  decedent's 

debts.   2718 

on  reversal  on  appeal  from  justice's  court 3068 

interest  on  judgment  of 1211 

undertaking  for,  on  judgment  by  default  when  tummont  served 

hg  publication. • 1218 

RoTorslon. 

joint  tenants  may  maintain  action  In  partition. ••••• 1889 

reversioners  to  be  made  parties  in  partition 1588 

division  in  partition  among  reversioners 1683 

action  against  reversioner  to  determine  claim  to  real  property.  1538 

proceedings 16<3 

grantor  of,  may  maintain  action  for  waste 1653 

reversioner  may  sue  for  damages  to  inheritance 1605 

may  maintain  ejectment  after  judgment  against  tenant  in 

possession 16BQ 

9Wttii9  of  contingent  interest  in  trustee  for  insolvent  dsbtor...  81T7 

1868 


INHEX. 
of  mctiont  and  spesial  proceedings,  lee  **Abatkiibkt  and  H»- 


VXViO. 


of  letters  of  administration^  see  **  Letters  of  Aomimistiatiom.'* 

testamentary,  see  **  LBrms  Tbstambhtaet." 
of  probate  of  will,  see  '*  Wills." 
md&anond  GouBty. 

fees  of  recording  officers 3332a-8382d 

attendants  and  messengers,  how  appointed fl?l 

duties   and   salary   cf 96 

county  court   stenograpnei .   how   appointed 359 

compensation  of  judges  for  services  in  selecting  juror8,jetc...   1044 

security  for  costs  in  county  court 8268 

RlTera. 

place  of  trial  of  actions  for  penalties  for  offences  committed  on.  983 
Rochester,  Cltr  Court  of  the  City  of. 

is  not  a  court  of  record 8 

appeals   from,   how  taken • 8227 

of  summary  proceedings  to  dispossess 2234 

provisions    made    applicable    to 8226 

RoeUsiAd  County* 

allowance  to  grand  and  trial  iurort.«.»«««*»»«««*«*««*«««*.*«  8tl4 
mileage  of  jurors • •••••• •••••• •  8814 

Riiloa* 

of  court  of  appeals ••••••••••••••••••• 188 

power  of  appellate  division  to  make.*.***.********.*******.**  220 

calendar  rules  in  Erie  county  ..••••.••••••*•«•«-••••'.• 286 

power  of  court  of  claims  to  make.«*««**««»««***«*««* 265 

of  city  court  of  New  York •••• 828 

regulating  arrest  in  marine  causea  in  N.  Y.  dty  court***..*.*.  81T7 

for  admission  of  attorneys **••**•••*•*••*...•.  108 

for  examination  of  attorneys *•*•*.*.** 66 

changing  rules  for  examination  and  admiitioii  of  attorntya*  * .  *  57 

exemption  of  graduates  from  clerkship  •**••*•••••••••**•••••  OS 

General  ritles  of  practice. 

how   made   and   revised    JJ 

must  be  published -Jj 

may  provide  for  preference  of  actions 'W 

may   regulate  trial  of  issues    •  •  ♦  ^6 

for   calendars    gJJ 

for  classification  of  issues   0T7 

to  regulate  discovery  and  inspection  of  books  and  papers 804 

settlement  of  interrogatories wl 

making  and   settling  case  on   appeal,,  etc 097 

notice  of  motion   for  leave  to  issue  execution  against 

decedent's    property 1881 

to  provide  for  notice  of  application  for  certiorari  to  review . .  2128 

b. 

iafe  Deposit  Ccn-parlo^. 

agreement  with  sureties  for  deposit  with  .;.••••• 'jj 

excepted  from  provision  for  voluntary  dissolution 2420 


ewTiings  within  sixty  days  not  reached  by  judgment  creditor's  ^^^ 

not  reached  by  supplementary  proceedings ....  2468 

Jndgment  for,  enforceable  against  carni.igs.  trust  income,  etc.. .  IdWl 

•aIo  of  Peraonal  Property.  ^^^ 

nnder  foreclosure  of  hen  on  chattel. - ^*» 

of  perishable  goods  and  animals  attached.... ^ 

property  notwithstanding  stty  on  appeal gl" 

in  justice's  court Vlj" Su 

and  how  sale  on  execution  conductea *^^ 


INDEX. 

§•!•   of  Personal   Property  —  Contlnved. 

inspection  of  pro|>erty  taken  in  execution 1181 

penalty  for  defacing  or  removing  notice  of  sale  

title  of  purchaser  on  execution  not  affected  by  sheriff's  omis- 

■  sion  of  notice   

sheriff,  etc.,  not  to  purchase  at  sale  on  execution 1387 

restitution  after  sale   1323 

on  reversal,  etc.,  not  to  affect  title  of  purchaser 18& 

sheriff's   fees   on 3307 

9«le  of  Real  Property. 

I.  Gbncxal  provisions. 

"distinct  parcel"  defined    38« 

how  sold  pursuant  to  direction  of  judgment 12C 

referee  to  sell  under  direction  in  judgment 1242 

security  by  referee  appointed  to  sell  real  property   1943 

■conveyance   on    sale   under   judgment    or   execution    to   state 

name  of  person  whose  interest  is  sold 1244 

judgment  directing,  may  direct  delivery  of  possession 1673 

order  requiring  sheriff  to  deliver  possession   167^ 

officer  making,  to  pay  taxes,  etc 1676 

judgment  to  be  entered  in  county  where  property  situated..   1677 

to  bie  at  public  liuction  1678 

notice   of^  - 167S 

^ ,  ^  how   conducted    1678 

place,  when  realty  in  more  than  one  county 12C2 

otiicer   making,    cannot    purchase 1679 

guardian  of  infant  part>  can  only  purchase  on  behalf  of  ward.  1679 
limitation   of  action   in   respect   to  property  so  purchased.  1679 

creditor's  action  for  sale  of  homestead  partly  exempt 1408 

■ecnrity  to  stay  judgment  ior  sale  of  realty  pending  appeal 

to  court  of  appeals 1331 

•taspension  of  sale  of  realty  pending  appeal  from  refusal  of 

specific  performance .•.....••••..• • •  1S2S 

restitution  after  sale  1323 

on  reversal,  etc.,  not  to  affect  title  of  purchaser IC^ 

,  fees  of  referee  on    32g7 

commlssitas  of  referee  on  distribution  of  proceeds 8297 

sheriff's  fees  on 3307 

ca  foreclosure,  final  judgment  to  direct  sale 1626 

fees  of  referee  on 8297 

See  "  FoaBCLOsuEE," 
of  lands  for  non-payment  of  dower  after  admeasurement. . . .  1614 
for  payment  of  dower  on  plaintiff's  consent  to  receive  gross 

sum 1639 

to  pay  dower  may  be  free  from  or  subject  to  liens. ••.. 1622 

report  of,  to  sati&fy  dower  in  gross 1623 

II.  Oif  EXBcimoK.     See  **  Executiom." 

sheriff,  etc.,  not  to  purchase  at  sale  on  execution ., 1387 

title  of  purchaser  at  sale  on  execution  not  affected  by  sheriff's 
omission  of  notice • •••••••••  1386 

when  and  how  sale  on  execution  conducted 1S84 

penalty  for  removing  or  defacing  notice  of  sale  on  execution.  1385 
proof  of  lost  execution  or  writ. under  which  sheriff's  sale  of 
real   property    was   made , 961e 

III.  Proceedings  foe  sale  op  coepoeatb  real  ?K0PBBtT« 

to  be  pursuant  to  provisions  of  code • • 3390 

contents  of  petition   3391 

Terification  of  petition   3391 

hearing  of  application   •.••••••••.••.  3892 

notice  of  application  ^ .,. ,...«  3392 

reference  to  take  proofs ••••.. 8392 

order • 3393 

appearance  to  oppose  application • 

notice  to  creditors  oi   insolvent  corporation. ..••••..•• 

service  of  notice •••  ••■••  •••••v*^,^ 

power  of  court  to  make  nece^ary,  orders 

"^      provisions  take  effect .* •• •• «. 


INDEX. 

"Sale  of  Real  Property  -*  Conttaued. 

IV.  Proceedings  to  sell,  mortgage  or  lease  propebtt  or  Ivfaut 
OR  incompetent. 

power  of  *  committee  of  incompetent  to  alien,  mortgage  or  dis- 
pose of  real  property 2839 

in  what  cases  application  may  be  made 2348 

not  to  be  sold,  leased,  or  mortgaged  contrary  t<>  devise  in  will.  2357 

application  to  be   by  petition 2349 

petition  to   be  by  guardian,   committee   or   relative 2349 

infant  over  fourteen  to  join  in  petition 2349 

where  petition  to  be  presented 2349 

notice   to   superintendent   of   state    institution 2349 

contents   and   verification    of    petition 2350 

when  application  made  to  avoid  action  of  partition ....  2350 
application  to   sell  property  of  incompetent  to  be  made  only 

after  appointment  of  committee 2351 

bond^  of  committee  of  incompetent 2351 

appointment  of  special  guardian  for  incompetent 2351 

bond  of  special  guardian  for  incompetent 2351 

application  to   release   dower   of   incompetent  to  be  made  by 

husband 2351 

when    committee    may   apply 2351 

husband  may  be  appointed  special  guardian  on  application  to 

release  dower  ox  incompetent 2351 

appointment  of  special  guardian  of  infant 2352 

bond  of  special  guardian   of   infant 2352 

trust  company  may  be  appointed   special   guardian  of  infant 

without  security    2352 

prosecution  of  bond  of  committee  or  special  guardian 2S63 

application  to  be  referred 2354 

final  order  directing  sale 2355 

hearing ;    report   of   referee 2354 

agreement  by  special  guardian  or  committee  to  be  reported  to 

court  for  approval 2356 

execution  of  conveyance  on  approval  of  sale 2356 

effect   of   conveyance 2358 

proceeds  of  sale  deemed  real  property 2359 

disposal  of  proceeds  of  sale  on  death  of  infant  or  incompe- 
tent   : 2359 

infant  deemed  a  ward  of  court 2360 

disposition  and  investment  of  proceeds  of  sale 2361 

periodical  accounts  to  be  filed  by  custodian  of  proceeds 2361 

disposition  of  proceeds  of  sale  subject  to  inchoate  dower  right.  2361 
provision  for  infants  not  in  being 2361 

Erior  estates  or  rights  may  be  included  in  sale  by  consent  of 
older ^362 

sale  of  dower   right  or  estate  for  life  of  infant  or  incompe- 
tent  for  gross  sura 2363 

debts  of  infant  or  incompetent  to  be  paid  without  preference.  2364 

V.  Proceedings  to   sell,    mortgage   or   lease   property   op   dece- 
dent     FOR     payment     op     DEBTS,      ETC        Sce     **  SURROGATE'S 

Court." 

Saloons. 

justice's  court  not  to  be  held  in   room  where  traffic  in  liquor 
authorized 2868 

SaTlnffs  Banks. 

designation  of  depositories  of  court  funds 746 

accounts  of  depositories  of  court  funds 752 

certificates  to  deposit  of  court  funds 753 

excepted  from  provision  for  voluntary  dissolution ••...  2420 

1861 
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Seandaloiui  Matter. 

■triking  from  pleadings   •• .••••••••••••••••••• 

Sehoola. 

teacher  may  be  excused  from  serying  as  juror 1081 

exempt   from  jury   service 1061,  1127 

proof   of   exemption    1062,  1128 

not   subject   to   judicial   supervisiaa IBM 

to   action   to   dissolve  corporation 1804 

•  to  action  by  people  to  annul  corporation ISM 

petition  by  regents  of  university  for  dissolution ISM 

appointment  of  receiver   ISIO 

trustees  of  school  district  may  sue  upon  cause  .which  accrued 

before  their  term    1926,  1SC8 

action  against  trustees  on  cause  arising  before  their  term.  1927,  1S2S 
excepted  from  provisions  for  voluntary  dissolution   of  corpora- 
tions     24S1 

costs  against  school  officers 3SIAI 

S«lre  Facia*. 

writ  abolished 196S 

relief  to  be  obtained  by  action 


SeaL 

omission  of,  or  wrong  seal  not  to  invalidate  process M 

description   of,   to  be   recorded 27,  287 

provisions   respecting  seals  of  courts 27 

description  to  be  deposited  with  secretary  of  state 27 

of  county  clerk  is   seal   of  county 28 

is  seal  of  supreme  and  county  courts 27 

provision  for  new  seals 3D 

of  appellate  division    232 

of   court   of   claims 287 

presumptive  evidence   of   consideration    SIO 

certificate  to  copies,  etc..  of  records  to  be  sealed 9S6 

certified   copy   of   record   for    use   in   same   court   need   not   be 

sealed 960 

of  surrogate's  court  27,  2473 

Searches. 

in  partition  for  liens  on  undivided  interests 1561 

certificate  by  legal  custodian  of  document  is  presumptive  evi- 
dence  .   .   .    S21 

surrogate's  registers,  clerks,  etc.,  to  make  and  certify 961 

misdemeanor  to   refuse,   neglect  or  delay  to  make 961 

to  be  made  without  charge  for  certain  state  officers. . , 9290 

county  clerk's  fees  for  making 33M 

of  title  insurance  and  abstract  companies  may  be  used  in   lieu 

of  official  searches   S2S6 

expense  may  be  taxed  as  disbursement 3230 

Secretary  of  State. 

to  keep  record  of  seals. 27 

of  age  and  term  of  judges  '. ; . . .  M 

to   distribute    reports   of  court   of   appeals • 21S 

judgment>roll  anruUing  corporation  to  be  filed  with.  .....••..  1009 

1302 


INDEX. 

secretary  of  State  —  Continued. 

to    publish    judgment    annulling   corporation 180S 

copy  judgment-roll  vacating  letters  patent,  etc..  to  be  filed  with.  1960 

transcript  to  be  transmitted  to  county  clerk I960 

order  changing  name  of  corporation  to  be  filed  with 2414 

to  publish  changes  of  names  annually  in  session  Laws. 2417 

surrogate  to  transmit  copies  of  wills,  etc,  of  non-residents  to..  2iS9 

searches  to  be  made  without  charge  for...** 3280 

deduction. 

included  in  term  "personal  injury '* 3343 

on  father's  death,  action  survives  to  mother 764 

limitation    of    actions 384 

sittings  of  court  may  be  private fi 

costs  when  recovery  is  less  than  $50 3228 

excepted    from   jurisdiction    of   justice's   court 2863 

of  Alban]^  city  court 3223 

of  Troy  justice's  court  3228 

Seisin. 

when  cause  of  action  accrues  for  breach  of  covenant  of 381 

Separation. 

causes  of •. 1762 

residence  reouired  to   give  jurisdiction 1763 

when  married  woman  deemed  a  resident 1768 

nature  of  action  to  be  indorsed  on  summons 1774 

service   of  summons  by   publication 438,  438 

proof    of    service    of    summons 1774 

requisites  of  complaint 1764 

plaintiff's  misconduct  a  defense 1765 

counterclaim 1770 

allowance  of  temporary  alimony 1768 

.  temporary  allowance  for  support  of  children 1769 

allowance  for  costs  and  expenses 1768 

w^en  reference  may  be  ordered 1012 

referee  to  be  appointed  by  court 1012 

on   reference  ox   issues,   testimony  and  proceedings  to  be  certi- 
fied to  court  with  report 1229 

judgment   to  be   rendered   by   court 1228 

entry    of    judgment    by    default 1774 

award   of  costs    ' 1769 

support  of  wife  when  she  is  plaintiff. 1771 

alimony  to  plaintiff    1786 

court  to  resulate  custody  and  maintenance  of  children 1771 

support  and  education  of  children 1766 

revocation    of   judgment 1767 

court  may   annul   or   modify   directions   of  judgment   as  to   ali- 
mony, etc 1771 

security   for  support  of  wife  and  children , 1772 

sequestration   of  husband's  property 1772 

enforcing   alimony    awarded    by    foreign    decree 1772 

enforcing  support  by  proceedings  for  contempt.. ,  1773 

H^qneiitration. 

of   husband's   nroperty   in  action   for   divorce   or  separation....  1772 
action    by    judgment    creditor    for    sequestration    of    corporate 

property  .   .• .' 1?84 

exemption    of    exhibits    at    exhibitions 1404a 

1868 
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Service  of  Process  and  Papers. 

I.  Of  summons.     See  "  Summons." 

II.  Of  pleadings  and  papers. 

provisions  for,   do  not  apply  to  summons S 

of  papers  on  attorneys  resident  in  an  adjoining  state...... 

notices  and  papers  may  be  served  on  party  or   attorney...  TM 

by  mail   797 

added  time  when  served  through  post-office 7 

time  for  service  of  notices  in  N.  Y.  city  court 

on    attorney    by    leaving   with    partner,    clerk    or    person   in 

charge    of  'oBice 797 

by    leaving   in   office 797 

by   leaving  at  residence 797 

by  leaving  at  residence  of  party 797 

time  for  service  of  notice  of  trial 977 

by    mail    7 

after  appearance,  papers  must  be  served  on  attorney 7 

in   default  of  appearance,  papers  need  not  be  served  on   de- 
fendant, unless  confined  for  want  of  bail 7 

on  clerk   for   non-resident.... 800 

deposit  in  branch  post-office  in  New  York  city •  MU 

on   prisoner 131 

sheriff  must  permit  access  to  prisoner  for  personal  service.  .  132 

time  of,  of  answer  of  defendant  arrested 568 

of    amended    pleadings • 543 

affidavit  of  service  is  presumptive  evidence  in  case  of  death, 

etc 927 

time  for,  of  pleadings  in  N.  Y.  city  court 3106 

service  in  certain  actions  when  name  of  deceased  person  is 
stated    as    defendant SOla 

III.  Of  okdeks  and  original  notices. 

of  summons,  complaint  and  injunction  order  on  Sunday....        6 

of  application  to  remove  or  suspend  attorney 6ft 

of  mandates  by  sheriff,  etc ,  108-lOT 

of   order    of   injunction 610 

of  notice  of  motion   for  leave  to  issue  execution  after   five 

years 1378 

of  order   for  survey  of  property  in  dispute 1683 

of  affidavit,  requisition  and  undertaking  on  taking  of  property 

in   replevin ._,...  liCO 

on  county  treasurer  of  order  to  pay  money  held  subject  to 

direction    of    court 1887 

of  petition  for  discharge  of  person  imprisoned  under  execu- 
tion  2206 

of  petition  for  production  of  tenant  for  life 2304 

of  order  to  produce  tenant  for  life 2306 

of   notice  of  sale   under   foreclosure   by   advertisement 2889 

of  order  to  show  cause  in  proceeding  for  voluntary  dissolu- 
tion  of   corporation 2425 

of  orders"  and   warrants  in   supplementary   proceedings 24S 

of  petition  and  notice  in  condemnation  proceedings. .. .  3361,  8362 
cf    notices    and    papers    in    condemnation    proceedings    after 

appearance 

of  notices  in  proceedings  to  sell  corporate  real  property..... 

IV.  Or    SUBPOENA.      Sec   "  Subpoena;  "    "  Witnisses." 

1864 
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Icrvlce  of  Process  and  Papers  —  Continued. 

V.  Of  state  writs. 

state  writs  to  be  senred  in  same  manner  as  summons 1999 

habeas  corpus  can  be  served  only  by  elector  of  state 2000 

of  habeas  corpus  or  certiorari  to  inquire  into  detention 2008 

when    defendant    conceals    himself. 2008 

of    order    to    discharge , 2048 

mandamus;    notice    of    application    for    peremptory    writ    on 

boards   of   three    or   more 2070 

alternative  writ   on  court  or  judges 2071 

alternative  writ  on  board  or  body  other  than  corpora- 

Uon 2071 

alternative    writ    on    corporation 2071 

prohibition;   method   of  serving  alternative   writ 2006 

certiorari  to  review ;  notice  of  application  for 2128 

mode  of  service  of  writ , « 2130 

VI.  In  suskogats's  coubt. 

See  **  Sukrogate's  Coukt." 

VII.  In  justices'  cousts. 

of  summons,   see  *'  Summons." 

of   summons   with    warrant   of   attachment..... 2910 

affidavit  and  requisition  in  replevin 2922 

of  notice  of  appeal  from , 9048 

of  precept  on  petition  for  sale*  of  animals  found  straying. .  3088 


Senrlce. 

jurisdiction   of  N.   Y.  city  court  over  actions  for   senricea  on 
vessels .' 31 


Several  Llabllltr. 

joinder  of  persons  severally  liable 454 

not  to  affect  defendant's  right  to  relief 455 

severance   of   action    on    death   of   party   jointly    and   severally 

liable   .    . 758 

judgment  against  one  or  more  of  defendants 1205 

severance  of  action  on  judgment  against  part  of  defendants..  1206 


Severance  of  Actions. 

against  defendants  severally  liable  on  entry  of  judgment  against 

one   or   more  456 

of  causes  improperly  united  in  complaint. . .  .* 497 

on   judgment    for    part    admitted 511 

against  one  or  more  of  defendants  severally  liable 1205 

after  judgment   against  some   of   defendants 1205 

when  plaintiff  entitled  to  judgment  on  one  or  more  causes 1220 

of  ejectment  when  separate  occupants  are  joined 1510 

when  different  parties  succeed  to  different  parceia 1522 

when  different  parties  sticceed  to  realty  and  to  rents....  1523 

of  partition,   when   partial  partitiefi   directed 1547 

power  of  referee  to  direct  action  to  be  severed 1018 
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INDBX. 

answer  or  defence  may  be  stricken  out. ••••••••'••••• 

Aodce  of  motion  In  N.  Y.  city  court • •••••  SIO 

writ  of  mandamus  or  return  cannot  be  strldcen  out  as 
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I.  Attxnoancx  on  courts,  etc. 

pomxr  to  adjourn  term  of  court •••• SB» 

to  attend  sessions  of  court  of  claims  If  required ••■• 

to  furnish  rooms  for  court  of  claims 

fees  for  attending  sessions  of  court  of  claims 28S 

may  be  ordered  to  furnish  court  rooms SI 

may  be  required  to  act  as  crier 92 

to  notify  constables,  etc,  to  attend  term  of  court 9T,  96 

need  not  attend  trials  at  chambers 239 

must  attend  term  of  appellate  division. 2tt 

heating,  etc.,  of  court-room  of  appellate  division ••..  7A 

stationery  and  minute  books  for  appellate  division SO 

telegraphing   day   calendar   of   appellate    division    to    county 

clerks 219 

payment   of   fees   and   expeuses   for  attending  term  of    Ap- 
pellate division #•••• 

n.  Custody  of  jails  and  pkxsoness. 

not  to  charge  arrested  person  for  food,  etc ••..•••.  113 

not  to  take  reward  for  waiting  for  prisoner •.••....•  114 

charges  for  lodging,  etc.,  of  prisoners 115 

prisoner  may  send  for  necessaries 116 

charges  for  rent,  etc.,  prohibited Hi 

rewards  other  than  fees  allowed  by  law  prohibited 117 

prisoner  may  be  conveyed  through  another  county 116 

custody  of  jails  and   prisoners 120,  123 

of  prisoners  in  New  York 120 

of  prisoners  under   federal  process 183,  134 

faHs,  process,  etc.,  must  be  delivered  to  new  sheriff 184 

retiring  sheriff  to  deliver  list  of  property,  prisoners,  etc.,  to 

successor 185 

enforcing  delivery  of  prisoners,  process,  etc 188 

new  sheriff  must  make  return  of  arrests 187 

under-sheriff  must  deliver  up  prisoners,  process,  etc 186 

tn.    POWEKS    AND    DUTIIS. 

certificate  of  election   •••••••••....•• 182 

when  powers  cease 18S 

retiring  sheriff  to  execute  certain  process. 186 

not  to  practice  as  attorney  during  term 62 

must  furnish  minute  of  mandate  delivered  to  him 106 

must  deliver  copy  mandate  on  request. 101 

must  execute  mandate  and  make  return....* lOS 

may  **'^ke  return  by  mail • 102 

amendment  of  returns  by 725 

defective  return  cured  by  judgment  on  verdict,  etc 721 

may  command  power  of  county  to  overcome  resistance.  104,  20SO 

S196 

to  certify  to  court  names  of  persons  resisting  proeess 106 

refusal  to  assist,  is  misdemeanor 106 

governor  to  order  out  military  to  assist lOT 

trial  of  claim  of  third  party  to  property  seiztd 106,  106 

to  produce  indicted  prisoner,  when  ordered 156 

to  execute  orders  of  arrest,  etc.,  from  N.  Y   dty  &M>rt S39 

to  serve  summons   •• 426 

how  order  of  arrest  executed 66S 

lias  rights  and  privileges  of  bail R66 

Arty  of,  on  execution  to  charge  bail  ••••••••••••• 
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HL  Bowns  AND  DUTiBS  —  Contiiraed. 

levy  of  attachment  after  term  of  ofie€..*«.«*«*«**«««««««*«    M4 

to  collect  debts,  etc.  attached .••••• « •••     0&6 

actions  by,  in  aid  ot  attachment • ••••••••     666 

may  sue  on  debts  attached  b^  him 666 

may  take  property  for  deposit  or  delivery 718 

may  convey  real  propeity  by  order  of  court ••     718 

disqualified  as  trial  juror • 1029 

duties  as  to  jurors,  see  *'  Juky  amd  Jumosa." 

to   sell  and   convey  real   property  pursuant  to  direction  of 

judflpment 1242 

execution  to  issue  to..... •••• 1862 

to  whom  issued  when  against  sheriff. ....••••.••.••••  1862 

to  indorse  on  execution  time  of  receipt 1868 

to  whom  execution  against  attached  property  issues 706 

to  deliver  copy  of  satisfied  execution 1266 

not  to  purchase  at  sale  on  execution 1887 

nnder*sheriff  to  proceed  unon  execution  on  death,  etc 1888 

to  give  notice  of  action  for  taking  on  execution  to  indemn- 

itors. 1427 

on   death,   etc.,   under-sheriff  or   successor  to   complete   sale, 

etc,  of  real  property  on  execution .••,.. 1476 

undertaking  on  habeas  corpus 2000,  2002 

proceedings  on  writ  of  assessment  of  damages 2106-2111 

execution  of  warrant  of  attachment  fo*   contempt 2276-2283 

to  collect  fine   2296-2208 

arrest     of     judgment     debtor     on     supplementary     proceed- 
ings.   ; .2487-2489,  2453 

to  execute  mandate  of  justice  in  case  of  resistance •#•  8168 

IV.  Pbnaltxbs  and  liability  for  misconduct,  neglsct,  xtc. 

misbehavior,    neglect    or    disobedience    punishable    as   a    civil 

contempt  14 

for  neglect  of  deputy  to  attend  court *>9 

damages  against,  tor  failure  to  execute  mandate 102 

pttial^  for  neglect  to  execute  mandate  in  special  oroceeding.  10?? 
misdemeanor  to  violate  provisions  for  separation  of  prisoners.  125 
forfeiture  of  office  for  failure  to  separate  civil  and  criminal 

and  male  and  female  prisoners 126 

treble  damages  for  failure  to  separate  civil  and  criminal  and 

male   and    female    prisoners 125 

forfeiture  of  office  for  suffering  sale  or  use  of  liquor  in  jail..      130 
answerable  to  federal  courts  for  detention  under  federad  proc- 

^  «».   .   . 184 

damages  for  neglect  to  confine  prisoner  committed   for  con- 
tempt      157 

connivance  at  escape  is  misdemeanor 159 

forfeiture  of  office  for  conniving  at  escape 159 

refusal  to  return  inventory  of  attached  property  is  contempt.  681 
exonerated  from  liability  for  arrest  on  justification  of  bail. . .     581 

when  liable  as  bail  for  discharge  from  arrest 687 

liability  for  arrest  in  violation  of  privilege  of  witness...  863,     864 

fine  for  omission  to  keep  jury  in  special  proceeding 1196 

penalty  and  damages  for  irregularity  in  sale  of  realty  on  exe- 
cution  1436 

penalty  for  wrong  delivery  of  chattel  taken  in  replevin 1707 

order   to   show   cause   against    attachment   for   not   returning 

^  mandate 2270 

liability"  of.  on  insufficiency  of  sureties  on  undertaking  to  ap- 
pear and   answer  for  contempt 2291 

penalty   for   wrongful    refusal   to   discharge   debtor   taken   in 

execution   on  justice's  judgment 8086 

ffttflponsibtlity  for  sufficiency  of  sureties  on  undertakings  in 
replevin.  •  •  • #.,,,«.. tTM 


13G 


4 


r 


IKDBi 

SlieHff  —  CoBtlm«««L 

V.  Actions  and  process  against. 

limitation   of  action  for  non-payment  of  money  collected  on 

execution 

agahist,  for  official  act  or  omission 

service  of  summons  on  436 

preference  of  actions  against 791 

proceedings  on  judgment  against,  on  liability  as  bail 59 

exonerated  from  liability  by  bond  for  jail  liberties.  .150.  168»     ITl 

arrest  of.  by  coroner 174 

liow  connned  when  arrested 17V 

place  of  confinement  of.  deemed  a  jail 17t 

entitled  to  jail  liberties  on  giving  bond 177 

substitution  of  indemnitors  in  action  against,  for  levy  on  exe- 
cution    1421-1427 

proceedings  to  compel  sheriff  to  make  return  to  warrant  to  

collect  fine 229T 

action  against  sheriff  for  failure  to  collect  fine  under  war-  

rant 2288 

action  bv  people  against,  for  omission  of  duty  under  warrant 
to  collect  fine 

VI.  Action  bt  individuai,  on  official  bono. 

application  for  leave  to  sue 1886 

may  be  made  ex  parte 18B2 

when  demand  necessary  before  application  for  leave  to  sue. .  IS&l 

order  granting  leave   1881 

order  vacating  leave  to  be  made  on  notice 1802 

when  action  to  be  brought 1881 

actions  for  other  defaults  not  affected 18K 

Indorsement  on  execution  directing  manner  of  collection 188S 

sureties  may  plead  previous  pajrments,  etc,  as  defence 18B4 

ratable  distribution  among  claimants •• 1865 

Vn.  Fftss. 

cenerally.   .  .  «    3MT 

in  New  York  and  Rings  county.....' MOB 

to  be  collected  by  virtue  of  execution 8300 

of  deputy  sheriffs  for  attending  courts. 3S12 

in  proceedings  to  enforce  liens  on  vessels 8430 

on  habeas  corpus.  ,  • 2000, 


■Iterlira   Jury. 

trial  of  claim  of  third  oarty  to  property  seized 106.     108 

to  property  attached OS7-8S0 

to^  property  levied  on,  in  execution 1418-1420 

on   inquisition   before   commissioners   for  appointment  of  com- 
mittee for  incompetent 2328,  2330»  23S1 

sheriff's  juror  exempt  from  trial  jury  service  in  New  York 1081 

proof  of  exemption 1062 

selection,  etc.,  in  New  York • • 1113 

■klpplny. 

See  "  Visstti." 

Slander. 

included  In  term  "personal  Injury" 8343 

limitation  of  action , 381 

joinder  of  causes   of  action , 484 

pleading  application  of  defamatory  words OS 

plea  of  justification  no  bar  to  evidence  in  mitigation 535 

preference   of  actions   for TOl 

special  damages  need  not  be  alleged  or  proved  when  unchastity 

imputed  to  woman 1008 

damages  recovered  are  scparat#»  nroperty  of  married  womaa....  1800 
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INDEX. 

Slander  —  Continued. 

costB  when  recovery  is  less  than  $50 3228 

excepted  from  jurisdiction  oi  justice's  court 2868 

of   Albany   -4ty    court    3223 

of  Troy  jusuce's  court 3223 


accounting  by  relatives  acting  as  guardians  in  socage 2510 

Speelnl  Proeeedlnsa* 

I.    GSNSRAI.  ntOVISIOMS. 

defined 8334 

"  special  proceeding  "  refers  to  civil  proceeding 3343 

term  '*  affidavit "  includes  verified  petition  and  answer 3343 

proceedings  supplementary  to  execution  are 2433 

cannot  be  taken  to  recover  real  property  unless  expressly  al- 
lowed    1688 

not  discontinued  by  change,  vacancy,  etc.,  in  judgeships. ...  25 
begun  before  one  judge  may  be  continued  before  another  in 

New  York  and  Kings 26 

parties  may  stipulate  to  try  elsewhere  than  at  court-house...  37 

not  abated  by  failure  or  adjournment  of  court 44 

continuance  on  death,  etc.,  of  judge. 52 

power  of  substituted  officer  to  continue 53 

power  of  county  judge  in 849 

justice  of  supreme  court  may  make  orders  in  county  court. .  354 

included  within  statute  of  limitations* ..    414 

commenced  by  service  in  same  ma.mer  as  summons 433 

no  abatement  if  right  to  relief  survives 756 

substitution  of  representative  on  death  of  sole  party 757 

oaths  and  affidavits  without  the  state 844 

where  papers  to  be  filed 825 

where  order  to  be  entered 825 

transfer  to  supreme  court  for  disability  of  county  judge 342 

securitv  for  costs  mav  be  required  in 8279 

to  whom  costs  awarded   8240 

when  person  recovering  costs  deemed  a  judgment  creditor...  2432 

n.  Trial  jusois  in. 

fine    for   non-attendance    .^ 1195 

officer  summoning  to  keep  Jury 1196 

fine  for  misconduct  of  officer  attending  jury 1196 

notice  of  imposition  of  fine 1197 

remission  of  fine 1197 

special  return  of  delinquency  and  fine  to  county  court 1198 

collection  and  remission  of  fine  by  county     ourt 1199 

jurors'  fees 3316 

.-  (I.  Appeals. 

orders  affecting  substantial  rights  appealable 1356,  1357 

from  final  order  brings  up  preceding  orders 1358 

limitation  of  time  to  appeal 1359 

method  of  perfecting   1360 

stay  of   execution   pending 1360 

hearing 1360 

entry  and  enforcement  of  order  determining 1360 

governed  by  provisions  relating  to  appeals  in  actions 1361 

Sp«9elal   Seiislons,  Conrta  of. 

not  courts  of  record. 3 

county  court  may  remit  fine  imposed  by 353 

may  discharge  person  committed  for  non-payment  of  fine.  353 

Spevial  Term. 

to  be  held  by  one  judge 229 

appointment  of  time  and  place  for 232 

of  extraordinary  terms   2?^ 

place  of  holding 23S 

may  be  adjourned  to  chambers 239 

trials  may  be  had  at  chambers  bv  consent. ..'. •....  239 

1369 


*t 


Special  Term  — .  Contlnnefl. 

clerk,  sherifif,  etc.,  not  required  to  attend  trials  at  chambers... 

contempt  at  trial  term  may  be  punished  at  specif  term 

fi»l»ecillo   Performance. 

jurisdiction   of   county   court 340 

action  for,  triable  in  county  where  property  situated 862 

suspension  of  sale  of  realty  pending  appeal  from  refusal  of....  1323 
undertaking  on  suspension  ox  sale  of  realty  pending  appeal ....  13^ 
cancellation  of  notice  of  lis  pendens  for  lack  of  undertaking  to 

suspend  sale 132S 

action  to  compel  conveyance  by  infant  or  incompetent  of  prop- 
erty contracted  to  be  sold 2343 

Judgment  in   action   against  infant  or   incompetent   to   compel 

conveyance 2347 

court   may   compel    specific   performance  of   contract   made    by 

incompetent    person 2344a 

State. 

included  in  term  "  person  "  in  condemnation  law 335^ 

jurisdiction  of  court  of  claims -"'^ 

notice  of  claim  to  be  filed 264,      2T'i 

compromise  of  canal  claims 270 

claims  against,  see  "  Court  of  Claims.'' 
limitation  of  action  for  real  property. 

by  grantee  of,  for  real  property. 

for  real  property  on  annulled  letters  patent  or  grant....      364 

subject  to  same  limitation  of  actions  as  private  persons 389 

verification  of  pleadings  by   625 

order  of  arrest  in  actions  for  funds,  etc.,  of 540 

attachment  in  actions  for  funds  of ®7 

injunctions  against  acts  of  state  officers 6(tt 

not  required  to  give  security  for  provisional  remedies,  etc....    1990 
liability  in   damages   for   arrest,   attachment  or  injunction   im< 

properly  obtained 1990 

may  be  made  defendant  in  nartition 1994 

payment  ot  encumbrances  and  acquisition  of  individual 
interests    to    protect    state's    interests 1394 

in  action  affecting  realty  subject  to  transfer  tax  lien....     447 

summons  in  partition  to  be  served  on  attorn ey-general 1394 

may  be  made  defendant  in   foreclosure  of  realty 1G27 

payment   of  encumbrances  to  protect  state's  interest....    1G24 

ma^  recover  on  lost  bill  of  note  without  giving  indemnity 1918 

actions  by  people  against  usurpers  of  office  or  franchises. .   1948-19f»6 

to  vacate  letters  patent  granted  b^ 1957-1900 

ejectment  for  property  escheated,  see  "  Escheat." 
forfeited  for  treason,  see    •  Treasow ." 

joinder  of  relator  as  plaintiff  in  action  by  people 1996 

relator  to  give  security  for  costs,  etc 1968 

joinder  of  causes  of  action  against  same  defendant 1988 

consolidation  of  actions  by,  against  different  defendants 1900 

preference  of  actions  by  or  against  state  or  its  officers 791 

need  not  give  security  on  appeal 1313 

certain  officers  of,  disqualified  as  trial  jurors 1029 

officers  exempt  from  jury  service 1081,  1127 

{»roof  of  exemption ^ 1082.  1128 
lability    to,    for    taxes    not    affected   by   insolvent    debtor    dis- 
charged   2184 

debtor  to,  for  taxes  or  public  funds  not  to  be  discharged  from 

imprisonment   on   execution    * 2218 

sale   of   real   property   under    foreclosure   by   advertisement    of 

mortgage  to  people 2388 

justice's  court  has  no  jurisdiction  by  or  against  people 2863 

searches  to  be  made  without  charge  for  certain  officers 3290 

comptroller  to  audit  fees  and  charges  against 8295 

enforcement    of   lien   under    contract    for   public    improvement, 

against  funds  of 3400 

party  to  action  to  enforce  mechanics*  liens 3402 

judgment  against,' in  action  to  enforce  mechanics'  liens 3418 

I.  Action  by,  to  recover  public  funds. 

to  be  brought  in  name  of  people 1984 

when  maintainable  .  •  •  .  • ^oga 


TSDWX. 

MtmUm  —  Coiitlnved. 

I.  Aenom  bt,  to  kxcovxr  public  vunds  —  Contliraed. 

other  actions  may  be  sta^ 197D 

orders  or  interlocutory  judgments  in  other  actions  may  be 

vacated 1970 

parties  to  other  actions  may  be  brought  in 1970 

state  may  sue  in  foreign  courts 1071 

cause  of  action  vested  in  state. 1072 

limited  to  ten  years 1073 

disposition  of  proceeds  of  action 1074 

petition  by  municipality,  etc.,  claiming  proceeds 1^5 

attorney-general  to  bring  action 1076 

preference  of  action  on  calendar 780 

fl.  Costs. 

judgment  for,  may  be  taken  ai^inst. 106B 

execution  for,  not  to  issue  against «... 1085 

payment  of  costs  against  state  or  public  officer 8241 

against,  when  action  brought  on  relation  of  private  person...  8242 

when  action  for  benefit  of  municipality 8248 

officers,  etc,  exempt  from  jury  service 1060 

Ata^te  Comptroller. 

searches  to  be  made  without  charge   for 8290 

lo  audit    fees   and  charges  against  state 3206 

extracts    from    books    and    records    of    comptroller's    office,    as 

evidence '. OSle 

0tatc  Engineer. 

searches  to  be  made  without  charge  for 8200 

Mtmte  Hospitalii  for  Insane. 

officer  having  jurisdiction  over,  may  apply  for  appointment  of 

committee  for  inmate 2328a 

contents  and  verification  of  petition 2323a 

to  what  court  petition  presented 2323a 

notice  of  application 2323a 

appointment  of  committee. 2323a 

costs  of  proceeding 2323> 

provisions  relating  to  commission  and  trial  by  jury  in  eourt  not 
applicable 2aS6a 

State  Prison. 

agent  or  warden,  etc.,  exempt  from  jury  service. . .  ^ 1080 

State  Reporter. 

is  reporter  of  court  of  appeals • • ,^.  200 

duties  of 210 

removal  for  neglect  of  duty 210 

not  to  be  interested  in  publication  of  reports 211 

contract  for  publication  of  reports 211 

copyright  of  reports 212 

distribution  of  reports 213 

must  deliver  papers  to  successor 214 

papers  not  to  be  delivered,  except,  etc 215 

unreported  opinions  to  be  filed  with  clerk s 216 

State  Treasurer. 

to  pay  governor  damages  ascertained  oh  writ  of  assessment. . . .  2116 

legacy,  etc.,  of  unknown  person  to  be  paid  to.« ?1JS. 

•earcnes  to  be  made  without  rhtrge  for 8200 

1371 


IIVDBX. 

itate  'Write. 

See    "  AssESSMBiTT   ow   Daicagbs;"    **  Cbtxobau;  "    " 
Cosrus;"  "  Mamdaxus;  "  '*  Psohuutioii;"  ••Wexti.'* 

Btatvte. 

pleading  private  statute.  .  ,.... gi 

preference  of  appeal  from  judfl^ent  declaring  statute  unoonsti- 

ttttionaL  •  •  • m 

proof  of , , , 

statutes  of  another  state  or  country • 
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Statnte  of  Frauds. 

acknowledgment  of  indebtedness  on  ludgment  must  be  in  writ- 

ing  to  avoid  limitation «..,     m 

of  barred  debt  or  new  promise  to  be  in  writing. ••••••••     M 

Btsitute  of  Limitation** 

See  **  Limitation  or  Acxtoiit." 

Star  of  Proeeedinva. 

period  of,  excepted  from  Umltation  of  actions... 461 

of  arbitration,  excepted  from  statute  of  limitations 411 

security  on  stay  of  proceedings  by  injunction 6U-65 

not  to  exceed  thirty  days  without  security '. 13^1 

orders  for  stay  longer  than  twenty  days 775 

for  non-payment  of  motion  costs 77B 

pending  discovery  and  inspection  of  books  and  papers 8DS 

final  judgment  not  staved  by  motion  for  new  trial,  etc. lOOS 

period  of  stay  not  included  in  life  of  lien  of  judgment UfiS 

on  appeal,  see  "ArrsAL.*' 

appellate  division  may  errant,  pending  appeal t9ti 

of  execution  of  order,  in  special  proceedings  .ncnding  appeal..  130D 

Steam  ESngrlneera. 

exempt  from  jury  service 1030,  1061,  1127 

proof  of  exemption • 10S3 

# 

■tonoffrapltera. 

is  officer  of  court .*. 92 

oath  of  office fi 

qualifications    8 

not  to  be  interested  in  preparing  or  printing  case,  etc Il 

duties  of. «    « •••••••...  8l 

when  notes  to  be  filed S 

to  furnish  transcript  of  minutes • n 

preservation  of  notes 84 

when  notes  may  be  destroyed S4 

delivery  of  notes  to  successor  in  office. 84 

when  notes  to  be  written  out 84 

how  transcribed  minutes  to  be  written 7M 

judge  may  require  written  minutes  without  cost 85 

must  furnish  written  minutes  to  party  paying  for  same 8S 

transcript  of  notes  of  trial  may  be  treated  as  judge's  minutes...  1007 

compensation  for  duplication  of  notes  of  trial  on  judge's  order.  1007 

payment  of  minutes  ordered  by  district  attorney,  etc 88 

assistant  stenographers  included  within  provisions  of  law 87 

salaries,   etc.,   provided   for 8S 

must  write  out  minutes  when  directed 251 

appointment  of,   for  appellate  division 221 

in  Kings  county 254 

assistant^  in  Kings  county   20 

in  counties  of  second  judicial  district  other  than  Kings..  2M 

in  counties  of  ninth  judicial  district ....    U8 

in  judicial  districts  other  than  first,  second  and  ninth..  25S 

salaries  in  counties  of  second  judicial  district  other  t!«an  Kings.  257 

in  judicial  districts  other  than  first  and  second 25f 

consultation  clerk  for  appellate  division,   fourth  department...  221 

payment  of   expenses  ot 20') 

employment  of  temporary  stenographer 262 


INDEX. 

S-^^aovraphers  — Contlnved. 

appointment  of,  by  court  of  claims ' 266 

oi   city  court  of  New  York 32S2 

appointment  and  compensation  in  countv  court 358-361 

appointment   and   removal    in    surrogate  s  court  in   New    York, 

Kings,  Erie,  Albany,  Westchester  and  Queens 2496 

in   surrogates'   court   in   other   counties 2496 

in  surrogate's  court  to  take  and  transcribe  notes 2497 

authentication  of  minutes  in  surrogate's  court 2498 

fees 8311 

disqualified  to  act  as  referee,  etc 1024 

Steuben  Oountr* 

jail  liberties  for.  •  •  ••••••••••••.••• •••••••••••..     14S 

S-toclcltoldera* 

^  Sec,  also,  "  CoapoaATiONS.*^ 
limitation  of  actions  for  penalties  against  stockholders  of  banks 

etc 894 

service  of  summons  on,  by  publication 438,     439 

not  to  act  as  juror  when  corporation  a  party 1180 

when  to  be  joined  as  defendants  in  action  against  corporation . .  1790 

separate  action  against,  to  enforce  liability 1791 

proceeding 1792-1796 

of  bank  may  testify  to  personal  transaction  with  deceased  person.    829 

mtrmrm. 

I.  Action  rox  sufpbrxno  animals  to  stbay. 

to  be  brought  in  justice's  court. 8062 

who  may  maintain 8062 

application  of  recoveries. ••••••.....•  3062 

penalties  recoverable. • 8083 

JL    SXXZUEI  AND   SALS   OF    STRAYS. 

seizure  by  officers. ••••..  8064 

when  private  person  may  seize 3086 

petition  for  sale  of  animal  seized 3086 

precept  upon  petition  for  sale • 3087 

service  of  precept 3088 

on  unknown  owners.  •   • 3088 

proof  of  service  of  precept 3089 

answer 3090 

trial 3090 

order  for  sale 3001 

warrant  to  sell 8091 

conduct  of  sale 8091 

application  of  proceeds  of  sale 8092 

payment  of  damages  for  trespasses 8092 

determination  of  claims  to  surplus 3003 

application  of  surplus  when  no  claim  made  within  a  year. . . .  3094 

order  upon  claim  for  surplus 3095 

appeal  to  county  court  from  order  on  claim  to  surplus 3095 

appeal  to^  supreme  court  from  order  on  claim  to  surplus 3095 

decision  in  favor  of  person  answering 3096 

damages  for  malicious  seizure 3096 

costs  on  decision  for  person  answering 3096 

execution  on  order  in  favor  of  person  answering 3096 

demand  by  owner  for  possession  before  trial 3007 

when  animal  wilfully  set  at  lar^e  by  third  person 3098 

damages  and  penalty  to  owner  for  wilfully  setting  animal  at 

large 8009 

action  by  person  seizing  against  person  wilfully  setting  ani- 
mal at  large 8100 

demand  of  possession  after  final  order  before  sale 3101 

order  upon  demand  for  possession 8102 

appeal  from  order  on  demand  for  possession 8102 

•tay  pending  appeal  from  order  on  demand  of  possession 8108 
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n.   SXZZUBX  AND   SALI   07  STRATI -— Continucd. 

appeal  from  final  order ■•••••«•••••• 

'  stay  pending  appeal  from  final  order S106 

undertaking  on  stay  pendinp^  appeal  from  final  order S105 

delivery  of  possession  pending  appeal  from  final  order 3105 

f»roceeaings  on  affirmance  of  final  order 3108 

imitation  of  action  for  seizing  animals .' 31(17 

party  to  proceeding  cannot  sue  for  seizure 3108 

action  by  owner  to  recover  animal 314K 

damages  entire  when  several  animals  trespass 310B 

proceeding  against  different   owners  of  animals  trespassing 

on  petitioner's  land   3109 

proceedings    against    different    owners    of   animals   not    tres- 
passing on  petitioner's  land 311t 

8ar|>lus  where  there  are  different  owners 3111 

action  or  seizure  supersedes  proceedings  ^y  others. . . .  .^ 3112 

officer  may  prosecute  when  private  person  abandons  seizure..  3113 

person  having  soecial  propoiy  deemed  owner 3114 

agent  may  act  for  owner • 3119 

Streets. 

actions  for  penalties  for  allowing  animals  to  run  at  larfc  ace 

"  STaAYS.'*^  ^.  ,^^ 

qualifications  of  commissionera  in  opening  proceedings liBI 


•' 


dinned.  •  •  •  •••••••••••••••••••••••••••••••••••••••••••••• 

fltrwok  JAry* 

See  "  Juav  and  Juaoas.'* 

Bvbmisslon  of  ControTersy* 

how  submitted  without  process .t. ••••••• 12T1i 

agreed  statement  of  facts « 12TM 

affidavit  of  good  faith 12it 

papers   to  be  filed 1280 

on  filinp:,  controversy  becomes  an  action '.,...  1290 

arrest,  injunction  or  attaahment  not  granted 1281 

costs  on 12B1 

judgment-roll 1281 

to  be  tried  by  appellate  division  or  general  term 1281 

dismissal  for  insufficiency  of  statement 1281 

Bvlipoena. 

I.  Genekal  provisions. 

power  of  courts  of  record  to  issue • T 

sheriff  may  issue  to  witnesses  to  attend  trial  of  claim  of  third 

party » 108 

from  N.  Y.  city  court  may  be  served  in  contiguous  counties. .    338 

method  of  service. 8S3 

service  on  hospital  physician 896 

order  for  subpoena  to  hospital  physician 838 

damages  and  penalty  for  disobedience 853 

striking  out  pleading  for  disobedience  to 8S3 

to  persons  required  to  attend  by  terms  of  judgment 865 

on  order  for  deposition  to  be  used  on  motion 885 

to  witness  on  deposition  for  use  without  the  state.  • 015 

•  to  attend  before   referee 1017 

before  arbitrators.  . 2370 

power  of  surrogate  to  issue. 2180 

.•     ^         proof  of  service   of  subpoena   from   surrogate's  court 2&31 

>        commissioners  in  condemnation  may  issue 3370 

service  of  subpcena  from   local   courts  of  Hudson,   Utica  and 
.  Oswego     .     3201 

,...    :   '    .      .         -   .    '    •  1374 
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Subpoena  ••  Continued* 

II.  Ducks  tecum. 

power  of  BJxrrofiAte  to  issue « 2490 

to  officers  having  custody  of  records 869 

records  in  register's  office  in  New  York  and  Kings  coupties 

not  to  be  removed  on 866 

to  produce  books  of  account , 867 

time  of  service   867 

application  by  witness  for  relief  from 867 

to  produce  books  or  papers  of  corporation 868 

how  served  on  corporation 868 

subordinate  of  public  officer  may  produce  book  or  paper. . . .  869 
sttbordinate  officer  or  employee  ox   corporation  may  produce 

book  or  paper   869 

procuring  personal  attendance  of  public  officer  on 869 

of  officer  of  corporation 869 

ni.  Ik  raOCEEDINGS  OTHBft  THAN  ACTXOirS. 

who  may  issue 854 

penalty  for  disobeying  subpcena 865 

warrant  for  witness  failing  to  attend 865 

commitment  for  refusal  to  be  examined  or  to  answer 856 

damages  and  penalty  for  disobedience  to 865 

warrant  of  commitment.  . 867 

execution   of  warrant    of    commitment , 868 

provisions  not   applicable  to  subpoenas  issued  hj  justice  of 
peace.  •  •  •••• •••••••••••••••••••■^••* 


IV.  In  JUSTICIS*   COURTS. 

when  Justice  may  issue 2969 

service 2970 

service  of,  from  local  courts  of  Hudson,  Utica  and  Oswego.  8201 

Snbatltntlon. 

of  parties,    sec    "  Abatxkbnt    amd    Rxvxtal;  **    ^  AmAL;  * 
•'  PxaTiKS." 

Snlliwnn  Oovnty. 

appointment  of  stenographer  for  surrogate. • •...  2496 

Snmmary  Proceedings  to  Dispossess. 

special  statutory  provisions  not  affected 2264 

rights  in  cases  not  provided  for,  saveo 2264 

I.  Who  may  bs  rbmovbd. 

.  when  employee  may  be  removed  from  master's  premises 2231 

.  when  tenant  may  be  removed 2231 

removal  of  tenants  and  occupants  from  property  sold  on  exe- 
cution   2232 

recovery  of  possession  of  property  sold  under  foreclosure . . .  2232 

farmed  on  shares 2232 

removal  of  squatters 2232 

of  persons  forcibly  entering  or  detaining 2283 

II.  Pbtxtzon;  precept;  service. 

to  what  courts  application  maae 2234 

who  may  make  application ^^^^^^ 

verification  of  petition » 2235 

contents  of  petition   ;..... 2235 

when  notice  to  quit  required 2236 

petition    by    neighbor    for    summary    removal    of    tenant    of 

bawdy-house 2237 

notice  by  neighbor   to  owner  of  bawdy-house   to  begin  pro- 
ceedings against  tenant  « .,,.,.   2237 

precept , 2238 

when  precept  returnable 2238 

issuance  of  precept  from  New  York  municipal  court. ...... .   2239 

mode  of  service  of  precept .'......  2240 
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SuBunary  Proceeding  to  Dispos«ea«  —  Contiawod* 

II.  Petition;  puicipt;  sxrvici  —  Continued. 

person  receiving  copy  of  precept  must  deliver  lame  to  pcnoQ 
to  whom  directed 

penalty  for  failing  to  deliver  copy  of  precept  to  person  to 
whom  directed 

service  of  precept  on  landlord  of  bawdy-house ^42 

proof  of  service  of  precept 


III.  Answes;  trial;  final  order. 

verified  answer  may  be  filed 2244 

defences  to  proceedings   2244 

issues  upon  forcible  entry  or  detainer 2245 

transfer  of  cause  for  trial  in  municipal  court  of  New  York.  2246 

trial  of  issues , 2247 

demand    for  j^ury  trial 2247 

summoning  and  impaneling  jury^ 2247 

proceedings  on  disagreement  of  jury 2247 

adjournment  of  trial 2248 

final  order  upon  trial 2240 

.not  a  bar  to  ejectment  to  recover  property 22S4 

agrainst  occupant  of  bawdy-house 2249 

costs  and  fees 22S0 

costs  not  exceeding  $60  and  disbursements  may  be  allowed  in 

case  of  forcible  entry  or  detainer 2250 

execution  for  costs • 2250 

IV    Warrant  to  remove;  redemption.  

warrant  to  dispossess  defendant 2250 

occupant  of  bawdy-house.   2S50 

execution  of  warrant 2S8S0 

cancels  term  of  lease 22SO 

action  for  accrued  rent  not  affected  by  warrant 2258 

stay  on  payment  of  arrears  and  costs 

on  undertaking  to  pay  arrears  and  costs 

against  insolvent  or  bankrupt  on  undertaking  for  pay- 
ment of  rent 

against  person  continuing  in  possession  after  sale  on 

execution ^g4 

delivery  of  undertaking  for  payment  of  arrears  and  costs....  l^S 
redemption  by  lessee  when  unexpired  term  exceeds  five  years.  2256 

by  creditor  of  lessee  when  unexpired  term  exceeds  five  ^^ 
years 225? 

is  subject  to  lease  by  petitioner ^^ 

Eetition  and  order  to  show  cause  on  redemption 2g> 
earing  on  order  to  show  cause  on  redemption 2250 

person  redeeming  assumes  liability  of  lessee 2250 

V.  Appeals. 

from  final  order 2280 

undertaking  to  stay  warrant  pending  appeal 2261,  2283 

appeal  to  court  of  appeals  only  permitted  by  leave  of  appellate 

division 2261 

restitution  upon  reversal  of  final  order 226K 

action  for  damages  on  reversal  of  final  order 226S 

^                         proceedings  to  be  stayed  only  af  expressly  allowed  or  by  in- 
^  junction  in  action  against  petitioner 

Bammonii. 

I.  Issuance;  form;  requisites. 

is  mandate  of  court ••• 418 

form • 418 

requisites ; •. •••.....     417 

to  additional  parties  in  court  of  claims • 
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lisBfltoiis  —  Contlnved. 

I.  Issuance;  fobm;  izouisitbs  —  Continued. 

designation  of  defendant  by  fictitious  name •••••••,.     481 

of  unlcnown  persons  as  defendants...... 4K1 

of  public  officers  in 1820 

reference  to  statute  to  be  indorsed  in  action  for  penalty  or 

forfeiture 1897,  19W 

in  matrimonial  action  to  be  indorsed  with  statement  of  nature* 

of  action •  •  *  1774 

form  of,  in  action  to  foreclose  mechanic's  lien  in  court  not  of 

record 8404 

want  of,  cured  by  judgment  on  verdict,  etc 721 

variance  between  summons  and  complaint  cured  by  judgment 

on  verdict,  etc 721 

in  action  for  penalty  by  common  informer  cannot  be  <counter^ 

manded 1886 

power  of  referee  to  allow  amendment 1018 

to   be   filed 824 

to  be  filed  with  clerk  in  supreme  court,  New  York  county. .  .1245a 

to  be  inserted  in  judgment-roll 12.37 

action  commenced  by  service  of 416 

under  statute  of  limitations 898 

delivery    to   sheriff    effects    commencement    of    action    under 

statute  of  limitations    • • 309>. 

service  on  attorney-general  for  state  in  action  for  partition. .  1694 

provisions  for  service  of  papers  do  not  apply 802 

complaint   may   be  served  with ..•••     419 

notice  of  sum  demanded  may  be  sensed  with 419 

service  of  notice  of  no  personal  claim 423 

when  service  may  be  made  on  Sunday 6 

costs  for  procuring  order  for  service  without  state  or  by  pub- 
lication  8861 

n.    SUPFLKIIBNTAI.  SUM  ICONS. 

,  to  be  served  on  defendants  brought  in 468 

on  substitution  of  party  on  death  or  transfer  of  interest.  •  •  •  700 

form  of •••.••  453 

service • •••  468 

ni.  Who  may  sbbvx. 

by  whom  served ..••.. ••••• ••     426 

duty  of  sheriff  to  serve 425 

sheriff's  fees  for  serving 830T 

in  action  for  penalty  by  common  informer  to  be  served  by 
officer • 1896 

tV.  TiMB  OF    SBBVXCB. 

time  for  service  when  notice  of  lis  pendens  filed  before 1670 

limiting  time  for  service « • 426 

time  of  service,  when  attachment  granted   ••••••.     638 

V.   PbBSONAL  SBBVXCB. 

voluntary  appearance  equivalent  to  peraonal  service 424 

on  natural  person 428 

on  sheriff,  in  action  for  escape , ,.  426 

on  infant 426 

service  on  lunatics  and   idiots..^ 426 

on  guardian  ad  litem  of  absent  infant  defendant 47S 

on   domestic  corporation 481 

on  foreign  corporation 4S2 

•of  supplemental  summons •• 4fi8 

from  Yonkers  city  court  may  be  served  within  Westdiester 

•evttty. 82W 
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SumBKons  —  Contlmied* 

VI.  Designation  of  persons  to  excbivs  pok  PAKTiiih 

desisnation  by  order  of  person  to  receive  sumnons  for  infant 

over  fourteen. 437 

for  incompetent  not  judicially  declared 427 

for  judicially  declared  incompetent 428 

service   on    infant    over    fourteen    by    perso«i    designated    in 

order 427 

by  residents;  designation  of  agent  to  receive  service 43d 

filing  and  recording  of  designation 43U 

revocation.  •  .  . 490 

service  on  agent.  • 430 

hf    foreign    coriv>ration;    designation    of    agent    to    receive 

service 432 

cliange  of  place  of  service  by  agent ^..  432 

revocation  of  designation    432 

proof  of  designation.  •  .' 031a 

service  on  agent    ••.•• 432 

VII.  Substitutes  por  personal  servicx. 

order  for  substituted  service  on  person  not  found  within  the 

state 435 

by  leaving  copv  at  residence • 43S 

t>y  aflixing  to  door  of  residence  and  mailing 436 

when  no  residence  can  be  found 436 

limit  of  time  for 437 

papers  to  be  filed • 437 

effect^  of  substituted  service 437 

VIII.  Service  without  state. 

on    defendant   without    the   state,    when   ordered 43S 

notice  to  be  served  with  summons 443 

papers  to  be  filed 443 

by   whom  to   be   made ...f....  44^ 

IX.  Service  by  publication. 

on    non-resident , 438     439 

departure   from  state  to  defraud  creditors '. , ;  *    4SK 

to    avoid    service [[',     435 

concealment    to    avoid    service '.'. . .     438 

absence    from    state     [\  43g 

in  action   to   annul   marriage 438,  439 

for    divorce     43iii  438 

for    separation    43y,  439 

against    stockholders     .*  43s 

infants  and   incompetents    438,  439 

after   attempt   to   commence   action   to   avoid   limitation 438 

on    foreign    corporation,    unincorporated    association    or    do- 
mestic   corporation    438»  430 

•n  unknown  owners  fn  action  of  partition 1541 

papers  on  which  order  of  publication  made 439 

by  whom  order  made 44O 

contents  of  order ,.[,[  440 

method  of  publication  and  service 44O 

where   defendant   in   enemy   country  or   country  with   whidh 

^  postal  communication  interrupted  bv  war 440 

•^  when  publication  must  be  commenced. !!!!!!  441 

when  service  deemed  complete '..'.'. 44] 

papers   to   be   filed ..!.!!..!!....  442 

notice  to  be  subjoined  to  summons !!!!!!!!!  442 

proof  of  service .'!!!!!!!.!!!!!!!!!!  444 

when  publishers  within  county  refuse  to  publish. ..!!..!!!! .   32«3 

affidavit   of   refusal   to   publish 3294 

defendant  must  be  allowed  to  defend ' . .  445 

m  partition  not  allowed  to  defend  under  section ' 445 ! .   1557 
X.   Proof  of  service. 

affidavit,   etc 131 

admission   of  service,  requisites.'.'.'.'!.'.*.'.'!.';.*.".".'.*.".;;.*!!!!;."  434 
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of  aervice  by  publication ,,,. .,*. 444 

of  tervice  without  state • 444 

in  matrimonial  action.  •  ••••••• ••  1774 

XI.   ClTT  COURT  OP  NbW   YoRX. 

contents  and  requisites. , 8165 

short  summons. 8146 

long  summons  against  non-resident 3166 

order  for  service  without  city 8170 

order  for  publication. 8170 

service  of  summons  and  order  of  arrest  in  marine  cause....  8170 

XII.  In  justtcss'  courts. 

commencement  of  action  by .•*,...•*,.,,.,-, T.  2876 

contents .••.«.»*...•.•••.... •'..•^,..,.,,,.  2877 

when  returnable.  ,  ,  .* , , .  2877 

when  accompanied  by  order  of  arrests ^* .  2877 

nme  and  manner  of  aenrice. \.. .  2>4 

atrrice  noon  corooration. « .k ..... .  SBTt 

on  railroad  corporation  «  2880,  ^82 

on  express,  insurance  and  telegraph  companies . .  2881,  2882 

OB  mana|;ing  agent  of  non>resident 28'' '• 

second   and   third   summons 288.^ 

relation  back  of  second  and  third  summons 2f^H'R 

where  name  of  defendant  is  unknown 2885 

return ?<»W 

service  on   defendant  with  warrant  of  attachment ?niO 

of   summons,   affidavit   and   requi«ition   in   replevin....  2922 
in  action  to  foreclose  mechanic's  lien  in  court  not  of 
record 8404.  3405 

ICin.  Oy  tocAi.  ootnm. 

of  "honkers  city  court  •• 8205 

of  N.  Y.  municipal  court •••• •••..•••...•.  8208 

of  Albany  city  court • •••••••• 8208 

of  Troy  justice's  court • 8208 

courts  not  to  sit  on,  except,  etc «, 6 

arrest,  commitment  or  discharge  on , 6 

service  of  summons,  complaint  and  injunction  order  on... 6 

habeas  corpus,  etc.,  may  be  issued  and  served  on 2015 

not  to  be  made  returnable  on 2015 

sale  on  foreclosure  by  advertisement  not  to  be  held  on 2896 

Superintendent  of  Banks. 

to  approve  change  of  name  of  bank • ••••••...  9411 

order  changing  name  of  bank  to  be  filled  with 2414 

Svperlntendent  of  Insnmnce. 

to  approve  change  of  name  of  insurance  company ••••••••  2411 

order  changing  name  to  be  filed  with •••  2414 

Superintendent  of  Poor. 

Sec  "  OvsRSRER  OF  Poor;  "  "  Poor." 

•nperlntendent  of  Public  "Works. 

to  assist  attorney-general  in  canal  claims. ........i.*.**.***.*    STO 

comoromise  of  canal  claims 270 

Superior  Court  of  Buffalo. 

custody  of  seals,  records,  etc •«•!>.• 8S 
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■vpevlor  Court  of  the  City  of  New^  Tortb 

custody  of  teals,  records,  etc..... .••..• • •••••••••  tt 

S«p«rvi«or«9  Board  of. 

to  pay  for  printing  calendars ••• ••  9^ 

to  appoint  pnysician  for  county  jail IV 

to  provide  for  stenographers,  salaries,  etc •  AB 

rooms,   furniture,  etc.,  for  courts •  31 

for  stenographers  for  county  court SS8 

resolution   establishing  jail   liberties • ••«..  147 

proof  of  acts,  resolutions,  etc Ml 

payment   of  stenographer  for   duplication   of   notes   of   trial   on 

judge's    order MBff 

may  sue  on  cause  of  action  arising  before  term IWft.  1969 

action  against,  on  cause  arising  before  term 1887,  ttt* 

appointment  and  compensation  of  temporary  surrogate 2484^  Mfft 

ootia  in  actioir  flgaiBst 33M 

mtkj  make  aHmpanee  to  grand  or  trial  jurors S314 

milcace  of  jurora. • 3314 

laca  of  priaterar ••••# ••••  SSlt 

•upplemeatal  Pleadia 

See  "  PuEAoiNos." 


See  "  SuMMOKS." 
0«ppIementary.  Proceeilinsa* 

I.   GSNBRAL   PKOVISIONl. 

"  judgment  creditor  "  defined   

includes  person  recovering  costs  in  speciii  proceeding..  2132 


remedies  classified. 

pursuing  remedies  simultaneously   2432 

remedies  are  special  proceedings 3413 

review  of  orders «... 2433 

what  judge  may  entertain  proceedings • 24S4 

referee  may  be  appointed  to  take  examination. « 2442 

report  of  referee  2442,  2443 

reference  may  be  ordered  at  any  stage 2443 

proceedings  upon  examination 2444 

parties  and  witnesses  may  be  examined 2444 

adjournments 2444 

oath  of  referee 244^ 

payment  to  sheriff  by  person  owing  judgment  debtor 2446 

order  to  deliver  money  or  property  to  ^eriff  or  receiver 2447 

duties  of  sheriff  as  to  money  or  property  received  by  him...  244* 

application  of  money  or  property  received  by  sheriff 2449 

sheriff  to  pay  or  deliver  surplus  to  judgment  debtor 2450 

injunction  against  transfer  of  property 2451 

service  of   orders    24ri2 

of  warrant  of  arrest 2453 

discontinuance  or  dismissal   2454 

dismissal  for  neglect  to  proceed 2464 

notice  of  application  for  dismissal  on  discontinuance 2454 

costs  to  judgment  creditor    2455 

judgment  debtor  or  person  examined 249S 

judgment  must  be  for  not  less  than  $25 2458 

to  be  founded   on  service  personally  or  by  leaving  at 

residence    and   mailing    2458 

on  decree  of  surrogate's  court 2564 

to  what  county  execution  must  have  issued .•«...  2M 

in  what  county  examination  to  be  had.^ 2431 

answer  not  excused  as  tending  to  convict  of  fraud. .........  24iD 

Siaj  be  continued  before  another  judge. 
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Smyplementary  Proceedlnars  —  ConttAvetf* 

I.  Gkmxral  provisions — Continued. 

disobedience  to  order  punishable  as  contempt 246T 

release  of  debtor  for  inability  to  pay  is  discretionary. ......  2286 

joint  property  of  joint  debtors  may  be  reached ....••..  2461 

not  applicable  when  corporation  is  judgment  debtor.........  2468 

exempt  property  cannot  be  reached 2468 

trust  funds  or  property  cannot  be  reached 2463 

earnings  within  sixty  days  cannot  be  reached 246S 

II.   EXAMIKATION    OF  DEBTOR   AVTBS   RXTUKN    OF  EXSCUTION. 

when  order  for  examination  may  issue 2485 

when  warrant  to  arrest  may  issue  instead  of  order 2437 

warrant  to  arrest  after  order 243B 

vacating  or  modifying  warrant  of  arrest 2439 

order  requiring  debtor  to  give  undertaking  for  discharge  from 

arrest 2440 

commitment  of  debtor  in  default  of  undertaking. 2440 

in.  Examination  op  judgmbkt  debtor  after  issuing  and  before 

RETURN    OF   EXECUTION. 

when  order  for  examiilation  may  be  granted 2486 

when  warrant  to  arrest  may  issue  instead  of  order. 2437 

warrant  to  arrest  after  order 2438 

vacating  or  modifying  order  of  arrest 2439 

order   requiring  undertaking   by   debtor   for   discharge   from 

Rrrest 2440 

commitment  of  debtor  in  default  of  undertaking .•  2440 

IV.  Examination  of  third  person. 

may  be  pursued  alone  or  simultaneously  with  order  for  exam- 
ination of  debtor 2482 

when  order  may  issue 2441 

notice  to  judgment  debtor 2441 

receiver  not  to  be  appointed  without  notice  to  debtor 2441 

corporation  to  attend  and  answer  by  officer 2444 

v.  SSCSIVER. 

not  to  be  appointed  on  examination  of  third  person  without 

notice  to  debtor 2441 

notice  of  application  to  dismiss  or  discontinue  after  appoint- 
ment of  receiver  2454 

appointment 2464 

notice  of  application  for  apfK)intment 2464 

when  appointed  without  notice 2464 

notice  of  application  to  other  creditors 2466 

only  one  to  be  appointed 2466 

order  appointing  or  extending  and  bond'  to  be  filed 2467 

order  extending  prior  receivership .- 2406 

when  property  vests  in   receiver 2468 

relation  back  of  title  to  personal  property 2469 

non-resident  not  to  be  appointed 2469 

removal  on  ceasing  to  reside  in  state 2469 

record  of  orders  appointing  or  extending 2470 

subject  to  control  of  court 2471 

jurisdiction  of  justice's  court  over  actions  by 2866 

Supreme  Court. 

Is  a  court  of  record • ...••.•.*  9 

seal  of  county  clerk  is  seal  of  court 2T 

general  jurisdiction ••.••••..  217 

may  change  place  of  trial  of  actions  In  other  courts 218 

judicial  departments •.••••.••  >i9 

dwignation  of  justices  of  appellate  division • 
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Supreme  CTourt  — Contlnueil. 

appellate  division  • ••••• 

See  "Appellate  Division." 

powers  of  justices  assigned  to  appellate  division 

special  or  trial  term  to  be  held  by  one  judge 

appointment  of  special  and  trial  terms 232 

assignment  of  justice  to  hold  trial  and  special  terma 232 

publication  of  ^pointment  of  terms 233 

appointment  of  extraordinary  special  and  trial  terms 234 

powers  and  duties  of  justices 235 

designation  of  justice  to  prevent  failure  of  term 237 

place   of   holding   terms 238 

adjournment  of  special  terms  to  chambers 238 

trials  at  chambers 239 

county  judge  has  powers  of  justice  at  chambers 241 

stenographers,  appointment  and  duties  of 251—263 

justice  may  make  orders  in  county  court 354 

restrictions  on  injunctions  against  state  officers 605 

removal  of  action  from   N.   Y.   city  court 319,  319a,  31% 

of  action  to,  for  disability  of  county  judge 342 

from  county  court  to  change  place  of  trial 343 

actions,   etc.,    in   local   courts   of   Hudson,    Utica  and   Oswego 

transferred  to 3197 

Supreme  Court  Reporter. 

appointment,  duties,  compensation,  etc 220.  244-2fi0 

copyright 249 

price  of  reports .-     247 

Sureties. 

See  "  Bonds;"  "  Undektakincs.*' 
action  by,  to  recover  from  principal  costs  and  expenses  of  suit.  1916 

Surety  Companies. 

as  surety  on  receiver's  bond 7ir» 

equivalent  to  two  sureties  on  bond  or  undertaking 811 

justification  by 811 

execution  of  bond  or  undertaking  by 811 

principal  may  take  credit  for  cost  of  bond 3320 

SurroflTutea'  Court*. 

Absentees. 

real  property,  distribution  for  payment  of  distributive  shares. .  270S 

Accounting.     See  *'  Judicial  Settlement." 

"  ACKNOWLEOGEn.    OR     PttOVED,    AND    DULY    CeF.TIPIED." 

expression  defined   2788 

Acting   Surrogate. 

See  '*  Surrogate." 

official  designation   24T2 

proceedings,  where  and  how  recorded 2509 


^  Administration.     See  '*  Letters  of  Aomihistiation. 


A.DM  I NISTRATORS. 

See    "  Bonds;"    "  Judicial    Settlement;  "    "  Lbttbbs    of 
Administration:*'    "  Wtt.L8." 

bonds 2591,  2592 

claims  bv.  against  estate,  determination  of 26T9 

suspension  of  statute  of  limitations 2679 

effect  of  allowance • 2080 

commissions 27S8 
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Svrroflratea*  Courts  —  Contlnved. 

ADMiNxtTSATOKS  —  Continued. 

contract  of  sale,  execution  of •.•••••••...  2697 

counsel    fees,    allowance 2682 

county    treasurer,    acting   as 2693 

creditors,    notice   to 2677 

de  bonis  non,  appointment,  bond 2606 

estate,  custody  wnere  co-administrators  disagree 2686 

expenses    incurred   by,    paymeot    2602 

funds,  to  keep  separate 2664a 

letters  of  administration,  issue  upon  foreign  grant  of  adminis- 
tration      2630 

notices  required,  bow  given 2602 

official   oath    2568 

permission  to   resign,   application   and  proceedings 2572,  2573 

persons  incompetent  to  receive  letters 2564 

property  withheld,  proceedings  to  discover « 2675 

public  administrator  of  Kings  county,  appointment,  powers,  etc.  2694 

real  property,  when  authorized  to  receive  rents. . .' 2701 

removal     2560-2671,  2574 

revocation  of  letters,  deposit  of  securities..... 2700 

successor,  appointment    2663 

surviving,  to  act 2563 

temporary,    appointment,    powers,    etc 2586,  2597 

of   absentee,    may    provide   for    family 2601 

payment  of  debts  by  temporary  administrator 2590 

powers  as  to  real   property 2600 

powers  as  to  requiring  creditors  to  present  claims 2596 

testamentary  trustee,  effect  of  acts  when   same  person 2640 

with  will  annexed,  real  property,  powers  as  to 2695 

rights,    powers    and    duties 2695 

qualification    2606 

letters,  when  and  to  whom  granted 2603 

renunciation  of  persons  having  prior  right 2601 

Administkatobs  Ds  Bonis  Non.     See  "Ajdministratoks." 

Administiator  With  Will  Annexed.     See  ''Aoministsatoks." 

AOVAN  CEMENT. 

adjustment    upon   judicial    settlement 2738 

Albany  County. 

stenographer,   appointment   and   compensation 2496 

Allboations. 

due    proof    when    uncontroverted 2646 


t» 


Ancillary   Guardians.     See   **  Guardians. 

Ancillary  Letters    See  "  Executors;  "  "  Guardians;  "  "  Letters 
Testamentary." 

Annuity. 

apportionment 2674 

ArnAi. 

appellate    court,    powers 2763 

appellate  division,  may  be  taken  to 2754 

case  to  be  made 2757 

chapter   12,   application 2758 

costs    upon,    award ;    how    payable 2751 

court   to    which    taken 2754 

facts,   may   be  on   or   law « 2757 

how   taken    2756 

law,  may  be  on   or  facts 2757 

parties 2755 

proceedings  upon  determination 2764 

reversal 2767 
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Snrrosate*'  Courts  —  Continued. 

AVPBAL  ■—  Continued.  ,.««— 

review,   what  brought  up  for jCipf 

security  to  perfect 2750 

security  to  stay  commitment 2761 

amount     2762 

requisites     276S 

security  where  decree  is  for  delivery  of  property 27t9t> 

amount    27(3 

requisites .' 27<S2 

security  where  decree  is  for  money 2760 

amount     27fC2 

requisites 27'S2 

stay  of  execution  of  decree  or  order 2^7 

testimony,  further  may  be  taken 2763 

time    2736 

when  allowed 2754 

Appsaiancxs. 

how  made  and  effect 2533 

Appsllatb  Division. 

appeals  to 2754 

proceedings  upon  determination 2761 

Aypucatom    of    Chaptu •• 2760 


»» 


Appraisal.     See  "Appkaisess. 

Appraissrs. 

appointment 

appraisal  in  different  places 2806 

fees 2732 

inventory,   contents    2667 

how  made  2065 

return   of    2668 

return   of.   how   compelled 2666 

newly  discovered  property,  appraisal  of 2666 

qualification  of 266S 

ASSITS. 

See   "Judicial   Sbttlbmrnt.'* 

custody  where  co-representatives  disagree 2686 

debts  due  from  executor  included 2673 

decree  or  order,  when  evidence  of 2519 

defined   2768 

delivery  upon  order  of  court s. 2734 

payment  to  successor   of   representative  upon   order  of  court..  2734 

possession,  -trial  to  determine 2676 

decree    ^76 

property  withheld,  proceedings  to  discover 2675 

real   property   disposition,    restitution    from,    when   subsequently 

discovered 2718 

sale,  direction  as  to 2685 

what  deemed   2672 

Attornsy  Gbheral.  ^^ 

compulsory^  judicial  settlement,  may  petition  for 2727 

volunt&ry  judicial  settlement,  when  to  be  cited 2730 

i^  BOHDS. 

action  when  no  successor  appointed 2585 

administrator  de  bonis  non 2606 

administrators,   regulations    2S91,  258Q 

application  of  provisions  to  executors,  etc,  heretofore  appointed.  2587 

application  of  sureties  for  release 2570 

approval ^75 

deposit  of  securities  to  reduce  penalty 2576 
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Snrroffaiea*  Covrta  —  Contlniied. 

BOKDS  —  Continued. 

discharge,  when  given  for  performance  of  an  act.. ••...• •  2586 

when   given   on   appeal 2586 

executor  acting  as  testamentary  trustee,  required  from 2638 

filing 2488 

general    guardian,    of    person 2652 

of  property 2650 

new,  substitution  of  after  judicial'  settlement 2581 

when  principal  required  to  give 2578 

when    required    .* 2577 

prosecution    of 2583 

by   successor    2584 

record  books 2486 

recording 2575 

release  of  old  sureties 2580 

sureties  liable  for  moneys  received  in  another  capacity 2^2 

testamentary   trustee,    required   from 2639 

to  give  on  qualifying 2637 

Books. 

indexing 2487 

marginal  notations   2487 

preservation    2488 

to  be  kept  by  surrogate,  enumerated. 2486 

Chaptzv   x8. 

application    2769 

effect  on  laws  applicable  to  certain  counties -. 2771 

provisions  applicable  to  surrogates'  courts 2770 

CtTATZON. 

See   "Wills." 

contents     ....2623,  2524 

general  guardian,  upon  appointment 2647 

probate  of  wills  of  citizens  of  the  United  States  domiciled  in 

Great  Britain  and  Ireland 2608 

publication     2532 

service    2525 

by    publication    2526-2530 

incompetents,    upon 2530 

infants,  upon   '. .  2530 

personally    without   state .2526-2530 

proof    2531 

where  party  in  enemy  country  or  country  with   which 

postal  communication  interrupted  by  war. 440 

"  upon  the  return  of  "  defined t 2708 

City  Chamberlain. 

deposit  of  money  and  securities  with 2699 

Claims. 

See   "Debts." 
judgment,  prima  facie  evidence  and  proof  of  claim  against  real 

property    2706 

trial    and    determination 2706 

statute    of    limitations 2706 

undetermined,  provision  for  payment 2713 

Clbrx. 

acts^  liability  of  surrogate   for 2475 

additional,    appointment    2491 

appointment 2491 

court  and  trust  fund  register,  to  keep 25(>3 

deputy  clerk,   security 2475 

expenses  when  goin^  t«  place  other  than  surrogate's  court 2501 

Kings   county,    appointment   and   compensation    of   additional...  2492 

chief   clerk,   appointment   and   compensation 2492 

powers  of  surrogate,  what  to  exercise 2502 

security   2475 
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Surroarates'  Oourtii  —  Continued. 

CoDB  or  Civil  Procbduul 

provisions  applicable  to  surrogates*  courts ••-• 

Commissions. 

See     "  Administrators;  '*     "  Executors;  "    "  GuAsoiAHt;** 
"  Testamentary  Trustees.** 

Commitment.  

security  upon  appeal  to  stay  proceedings 27V1 

amount     2T6S 

requisites   2T6l! 

Consolidation  op  Proceedings 259S 

Counties. 

laws  applicable  to  certain,  effect  of  chapter  18  upon 2771 

County  Judgb. 

proceedings    where    also    surrogate 2S06 

when   andf  where   court   held  by 2905 

when  to   act   as   surrogate 2478 

proof  of  authority,  how  made  and 2479 

sioerseded   2481-2483 

Countt  Treasurer. 

administrator,    acting    as .•■•••. 

deposit  of  moneys  and  securities  with 

Costs  and  Fees. 

amount,    limitations    274C 

surrogate    to    fix 2746 

appeal,    award   upon ;    how    payable 2751 

appraisers,    fees    2732 

award   274S 

collection 2745 

discretion   of   surrogate 2745 

how  made   payable 2744 

inclusive   of  what 2743 

judicial  settlement,  additional  allowance 2747 

jurors,    fees    ZtSt 

real    property,    allowance    upon    sales , 2748 

referees,  fees  2752 

security   for    275tf 

special    guardians,    compensation 2748 

taxation     2743 

witnesses,    fees    2732 

Court  and  Trust  Fund  Register. 

clerk    to    keep 2508 

to  be  kept  by  surrogate 2486 

Court  Officers. 

appointment  and  compensation ;  powers 2488 

fees,  where  trial  by  jury 2510 

Crbditors. 

affidavit    of    claimant 2677 

claims   rejected,   trial   on   judicial   settlement 26H1 

defined     2768 

failure    to    present    claim,    etTect 2678 

limitations  of  actions 26M 

notice  to   2677 

power    of    temporary    administrator    to    require    presentation    of 
claim    , 
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\urroKB,iem*  <?ovrta  —  Continued. 

Cbsoitoss  —  Continued. 

purchasing  real  property,  allowance  on  bid 2712 

representative  as  claimant  against  estate 2879 

representative  as  claimant,  effect  of  allowance  of  claim 2680 

Csopfl. 

growing,    deemed  assets 2672 

Debts. 

deemed  assets    , 2672 

defined     2768 

disputed  or  unsettled,  compromise,  compounding  or  sale 2683 

not  due,  provision  for  payment *. 2713 

order  of  payment 2682 

payment,    proceedings  to   compel 2687 

sale  of  personal  property 2684 

real   property  subject  to  disposition   for 2703 

rejected,  trial  on  judicial   settlement 2681 


assets,  when  evidence  of 2549 

defined 2548 

enforcement   by   execution i 2653 

enforcement,   punishment   for  contempt 2554 

execution,  stay  by  appeal ^ 2557 

for  money,   assignment 2551 

•    discharge    2551 

docketing  '. 2551 

effect    2551 

force    and    effect 2550 

general    guardian,    upon    appointment 2649 

partial  satisfaction 2552 

probate,  admitting  will  to,  must  state  whether  contested  or  not . .  2614 

revoking   letters,   effect   and   contents 2555,  2556 

DsFtNinoifs. 

expressions  used  in  this  chapter 2768 

DSPUTT  Clbkk. 

See    "Clerk." 

security    2475 

DiSTKIBUTION. 

See  •*  Judicial  Sbttlsm ent." 

DiSTKTBUTXVK    SHARES. 

advance   payment,   decree   for 2691 

payment    into   court 2741 

payment,  proceedings  to  compel 2687 

real  property,  disposition  for  payment 2703 

District  Attorney. 

when   to   act   as   surrogate 2478 

proof  of  authority,  how  made 2479 

superseded     2481-2483 

Dividends. 

apportionment    2674 

Erie   Coonty. 

officers  «nd   attendants,   appointment   and   compensation 2493 

public  administrator,   appointment,   powers,   etc 2595 

stenographer,    appointment    and   compensation 2496 

Estates. 

funds   to   be   kept   separate 2664a 

Evidence. 

See  "Testimony." 

Exceptions. 

how  taken 2542 
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SnrroKatea'  CoartH  —  Conttnaed. 

Execution. 

stay  by   appeal 

Executors. 

See     "Bonds;"     "Judicial     Settlement;"     "  Lettzis 
Testamentary;  "  "  Wills." 

ancillary   letters,    assets,    persons  acting  must  transmit 2f8l 

payment  without  transmission 3635 

citation    2632 

hearing    i 2633 

petition    2633 

powers   and  duties  of  persons  acting  under 2S3& 

security     2S33 

to  whom  granted 2631 

upon   foreign   probate 2eS9 

bonds,    when    required 2367 

claims  by,  against  estate,   determination  of 2679 

suspension  of  statute  of  limitations 2679 

^  effect   of   allowance 2flf9t 

commissions    27o3 

contract  of  sale,  execution  of 2007 

counsel   fee&,   allowance 269& 

creditors,   notice   to 2677 

estate,   custody  where  colexecutors   disagree 2GG6 

exclusion  on  failure  to  qualify  or  renounce 2G?f 

expenses  incured  by  payment 2062 

funds,    to    keep    separate 2grija 

indebtedness  to  testator,  deemed  assets 2673 

official  oath 2.'>®» 

permission  to  resig:n,  application   and  proceedings 2S>7i2,  2573 

persons   incompetent  to   receive   letters 25&i 

powers  as  to  estate  before  probate  .> 2093 

property  withheld,  proceedings  to  discover 2673 

qualification  after  probate 2CBk 

real  estate,  power  to  sell,  mortgage  or  lease  to  be  executed  by 

those    qualifying '.  26M 

real  property,  when  authorized  to  receive  rents 2701 

removal    256^-2571.  2574 

renunciation   after  nomination 2fi2S 

retraction  thereof 2<2S 

revocation  of  letters,  deposit  of  securities 2700 

successor,   appointment    ,.,  2S63 

supplementary  letters  to  issue  on  removal  of  disability 2G26 

surviving,    to    act SSfiS 

testamentary  trustee,  effect  of  acts  when  same  person 2640 

trustees,   acting  as,   security  required   from 26S9 

Executor   With   Will    Annexed. 
See  "  Executors." 
qualification 2605 

Exemptions. 

for  benefit   of   family 2670 

set-off,   proceedings  to   compel 2G71 

Expenses. 

administration,   when   real   property  subiect  to  disposition   for..  2708 

allowance    to    representative .^. ..... .  2692 

trial    and    determination 2706 

statute    of   limitations 2700 

Funds. 

to  be  kept  separate  by  fiduciary 2664* 

Funeral  Expenses 

payment,   before   probate    2693 

proceedings   to    compel 2H86 

real   property    subject   to   disposition    for 2703 

General  Guardians. 

Sec  "  Guardians." 


Sarroflraten'  Courts  —  Contlnned. 

Gbneral  Jurisdiction 2510 

General   Rules  of   Practice. 

applicable  to  surrogates'  courts 2770 

Great    Britain. 

probate  of  wills  of  citizens  of  the  United  Sutes,  domiciled  in.  260S 

Guardians. 

See    "Bonds;"    "Judicial    Settlement;"    "Letters   of 

GUARniANSHIP." 

accounts,  annual  examination. 2662 

proceedings  when  detective 2603 

ancillary,   not  included 2642 

by   deed,    defined 2642 

qualifications  of 2658 

successor,  appointment .' 2659 

by  will,  defined 2642 

letters,  issue  of 2658 

qualifications  of 2658 

successor,  appointment    2659 

commissions 2753 

counsel    fees,    allowance 2602 

defined 2768 

expenses  incurred  by,   payment 2602 

foreign,  ancillary  letters,  application  for 2654 

proceedings   thereupon    ••..  2055 

effect  of 2656 

funds,  to  keep  separate .' 9964a 

general,  appointment  by  BOipremc  ooart .2653 

decree ; 26M 

defined 2642 

hearing 2648 

jurisdiction  of  court 2644 

petition  of  infant,  by  whom  made 2645 

contents '. ; .  2646 

power  of  court 2643 

who  cited     2647 

general  of  person  named  in  dccd  not  to  act  until  deed  recorded.  2657 

general  of  person  named  in  will  not  to  act  until  probate 2657 

general,  of  person,  qualification  of 2652 

general,  of  property,  bond 2650 

general,  of  property  named  in  deed   not  to  act  until  deed  re- 
corded   2667 

general,  of  property  named  in  will  not  to  act  until  probate 2<i57 

general,  of  property,  qualification  of 2650 

general  term  of  office 2649 

mfant,   order   for  maintenance 2664 

inventory  and  account,  to  file  annually 2660 

affidavit  to  be  annexed .■ 2061 

letters,  limited  and  restricted '.   2651 

ofiicial  oath .^. .   2568 

permission  to  resign,  application  and  proceedings 2.'>72,  2573 

persons  incompetent  to  receive  letters 2564 

real    property    disposition,    presumption    of    appointment    where 

records   removed   or  destroyed 2716 

removal : 2569-2571 ,  2574 

when  accounts  defective 2663 

revocation  of  letters,   deposit  of  securities 2700 

special,  compensation 2748 

term,  application  of 2642 

Gl7ARDIANS    BY    DeEO. 

See  **  Guardians." 

Guardians  by  Will. 

Sec  **  Guardians." 

Guardianship. 

See  "  Letters  op  Guardianship." 
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SurroiTAteB'    Coiirta  »  CoAtlnned* 

Heirs. 

See  "  Heirship." 

Heirship. 

establishment,  application  for 271 

decree 276S 

effect 2T6T 

recording STCTT 


aing  . 
to  be 


facts  to  be  ascertained ZTlV 

Holding  Court. 

time  and   places 2501 

Husband. 

exemption  for  benefit  of 2670 

proceedings  to  compel 2871 


Incompetents.  • 

citation,  service  upon 2|afi 

real  property,  distribution  for  pajrment  of  distributive  shares..  2708 

Infants. 

See  "Guardians;"  "Judicial  Settlement." 

citation,   service   upon 2r»9> 

exemptions  for  benefit  of 2670 

proceedings  to  compel ...« 3(771 

maintenance,  order  for 26S4 

real   property,   distribution   for  payment  of  distributive  shares  .  27nQ 

shares,  payment  upon  judicial  settlement 271 


Inheritance. 

defined 276S 

Intermediate  Accounts. 

See  "Judicial  Sbttlsment." 
defined 27 


Interpreters. 

Kings  county,    appointment  and  compensation 2^M 

Intestate. 

defined 2768 

Inventory. 

See  "Appraisers;  "  "  Guardians." 

Involuntary  Account. 

See  "  Judicial  Settlement." 

Ireland. 

probate  of  wills  of  citizens  of  the  United  States,  domiciled  in.  2606 

J  Judicial  Settlement. 

j||r  accounting  by  representative  of  deceased  representative «..  2725 

advancement,  adjustment  of 2738 

affidavit  to  account   • 273:2 

compulsory,   citation    2728 

order 2728 

proceedings  thereon   2728 

who  may  petition 2727 

1800 


INDEX. 

mtrvogtitem*  Court*  —  Conttnaed. 

Judicial  Settlement  —  Continued. 

costs,  additional  allowance • ....•.••  2747 

defined 2768 

distribution,    decree    for 2735 

distributive  shares,  when  to  be  paid  into  court 2741 

effect  of 2742 

infants,  payment  of  shares 2739 

intermediate  account  2721 

proceedings  where  involuntary '2722 

voluntary 2723 

compulsory,  of  guardian  or  testamentary  trustee 2724 

legacies,  when  to  be  paid  into  court 2741 

negligence  action,  where  recovery  has  been  had 2720 

payment,   decree  for   2735 

profit  and  loss,  accounting  for 2733 

recording  instruments   2719 

retention  of  money  or  property 2737 

specific  property,   delivery  of 2736 

summary  of  account  decree  to  contain ■. . . .  2742 

unknown  persons,  legacies  to,  disposition 2740 

voluntary,    citation    2730 

proceedings  on  return 2731 

when  representative  may  petition  for 2729 

when  court  may  require 2726 

JUKISDICTION. 

concurrent  of  two  or  more  surrogates 2516 

effect  of  exercise  of 2514 

exclusive 251.5 

locality  of  debts,  how  affected  by 2517 

objection  to  defect  in  record 2512 

presumption  of   2513 

subject-matter 2512 

Tttrors. 

fees 2762 

Jury. 

decision  by  surrogate  after  trial  without  jury,  effect  of 2541 

drawing 2540 

fees 2540 

right  to  trial  by 2537 

trial  by   2538 

powers  of  surrogate   2539 

Kings  County. 

chief  clerk,  appointment  and  compensation 2492 

clerks  and  officers,  appointment  and  compensation 2492,  2493 

interpreters,  appointment  and  compensation ^ 2494 

officers  and  attendants,  appointment  and  compensation ....  2492,  2493 

public  administrator,  appointment,  powers,  etc 2594 

stenographer,    appointment    and   comuensation  •  • .  • . . -^ 2495 

transfer  of  cause  to  supreme  court  in  case  of  disability  of  sur- 
rogate    2478 

proof  of  authority,  how  made  and  superseded 2481-2483 

Legacies. 

advance  payment,  decree  for 2691 

payment  into  court 2741 

manner  of    2688 

petition  to  compel  by  testamentary  trustee 2689 

proceedings  upon  return  of  citation 2690 

proceedings  to  compel 2687 

sale  of  personal  property. 2687 

real  property,  when  subject  to  disposition  for ^ 2703 
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%nrrotgB,tem*  Conrts  —  Continued. 

Lbttess  of  Administration. 

Sec  "  Administrators." 
application  .  .  . .....•••• 

citation,    proceedings     25I*J 

books   24» 

creditors,  rights  to  letters 2588,  2jHi 

defined     27iP« 

evidence    of    authority 2M> 

issue   upon    foreign    grants   of   administration 2S^» 

limited    and    restricted 25ui9 

limited,    issue    2ItP2 

notices  required,  how  given 29*t! 

objections    to    grant    of 256R 

priority    25H1 

refusal  by  surrogate 2S65 

requisites     255S 

revocation     250^2571,  2574 

on   proof   of   will 2fi24 

time,    how    reckoned   nn   successive   letters 25^ 

with  will  annexed,  qualification  of  executor  or  administrator.  .  2605 

renunciation^  or  exclusion  of  persons  having  prior  right  WM 

when   and   to  whom   granted 20n8 

who   entitled   to;    order 25{j8 

Letters  of  Administration  With  Will  Annexed. 
See  "  Letters  of  Administration." 

Letters  op  Guardianship. 
Sec  •*  Guardians." 

books     , 24ftR 

evidence  of  authority 25G0 

limited   and    restricted 2550,  2651 

objections  to  grant   of 2dGG 

priority    2!W1 

refusal  by  surrogate 2>'i05 

requisites     2-'iV^ 

revocation     2569-2571.  2574 

time,   how   reckoned  on   successive  letters 2562 

Letters    Testamentary. 

See   "  Executors." 

ancillary  letter<(.  assets,  persons  acting  must  transmit 26SU 

payment    without   transmission 2<vr» 

hearing    2633 

petition    2633 

powers   and   duties  of  persons   acting   under 263ft 

security   2633 

to  whom  granted 2<vU 

upon    foreign   probate 262S» 

books 248fi 

evidence  of  authority 2560 

limited    and    restricted 2550 

objections   to   grant   of 2S6R 

priority    2561 

refusal   by  surrogate 2565 

requisites     2558 

revocation 2569-2571,  2574 

time,    how   reckoned    on    successive   letters 2562 

when   to   issue 2625 

wills  of  citizens  of  tiie  United  States  domiciled  in  Great  Britain 

and   Ireland,   issue « 2608 

18»2 
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Surrofraies'  Courts  —  Continued. 

Life  Tenants. 

sale  of  real  property,  rights. . .  * ; /717 

Money  Paid  into  Court. 

disposition   of    2G09 

Negligence  Actions. 

judicial   settlement   where   recovery  had 2720 

New  York  County. 

stenographer,    appointnienc    and    compensation 2495 

terms,   appointment    2506 

Next  op  Kin. 

defined    2768 

Officers. 

See  "  Court  Officers." 
previous    acts    confirmed 2769 

Orders. 

assets,    when    evidence    of 2549 

defined     2548 

execution,   stay   by   appeal ■ 2.55? 

how   enforced    2548 

Papers 

preservation    ." 2488 

Personal   Property. 

defined    , 2768 

Persons. 

jurisdiction  of,  when  and  how  obtained 2511 

unknown,  how  set  forth  in  petition 2ri24 

Persons  Interested. 

defined     2768 

Petition. 

See   "Wills." 

contents     2.'>21 

proceedings  commenced  by 2518 

will,   to  compel   production 2607 

Placf. 

of  holding  court 2504 

Pleadings. 

verification    2^20 

written  rc(iuired 2519 

Probate. 

See  "  Wills." 

Proceedings. 

commenced  by  petition .  .^ 2518 

consolidation    2535 

Process. 

execution   and   return 2522 

proof  of   service 2.531 

Proof. 

uncontroverted   allegations    to   constitute 2546 
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Snrroirates*  Conrts  —  Continued. 

Property. 

Sec  "Judicial  Settlkmkmt;  "  "Real  Property.' 

delivery,  petition   to   compel  by  testamentary  trustee . .  

proceedings  «ipon   return   of  citation 2R90 

proceedings  to   compel    2BS7 

upon   order  of  court 27>4 

payment  to  successor  of  representative  upon  order  of  court...  2734 

Post-Ofpicb.  

defined ...» 2768 

Public  Administrators. 

Erie  county,  appointment,  powers,  etc 

Kings  county  appointment,  powers,  etc. 

Queens  County. 

stenographer,  appointment  and  compensation 

Real  Property. 

administrators  with  will  annexed,  powers  as  to 

application  of   provisions  to  trust  relating  to 2S41 

contract  of  sale,  execution  by  representative 2897 

control  and  disposition   by  temporary  administrator !9t9"> 

decedent's  interest  under  contract,  effect  of  conveyance 15715 

defined     27^ 

disposition,  for  what  purposes  subject  to « 27tO 

when  and  how  allowed 2706 

restitution    from   assets   subsequently  discovered 271*^ 

distribution,  when  subject  to  disposition  for 27l4 

estates  in,  deemed  assets 2672 

judgment  on  claim,  proof  of  claim  against  real  property 2ni6 

leasing,   order    2707 

execution   2700 

not  affected  by  death 2710 

decree  of  judicial  settlement « 2711 

conveyance  to,  as 2711 

report     27il0 

representative's  bond 2706 

when  and  how  allowed 2706 

mortgaging  not  to  affect  mortgagee  of  heir 2714 

order    270T 

execution    2700 

not    affected   by   death 2710 

decree    of    judicial    settlement 2711 

conveyance  to,   as 2711 

report 2700 

representative's  bond   270K 

when  and  how  allowed '. 2706 

powers  to  sell,  mortgage  or  Uase,  executed  by  executors  qualify- 
ing   2BH 

executed   by   successors    of   trustees '2SX 

executed  by   trustees   qualifying 2604.2096 

records  removed  or  destroyed,    presumption   of   appointment   of 

guardians    2710 

rents,  when  representative  authorized  to  receive 27(>1 

sale,  allowance  of  costs 2749 

allowance  on  bid  to  purchasing  creditor 271* 

directions    as    to .^ 2K8S 

life  tenant's  right  to  be  considered 2717 

not  to  affect  purchaser  from  heir 2714 

order    27«yr 

execution     27<10 

not  affected  by  death 2710 

decree  of  judicial  settlement 2711 

conveyance  to.  As 2711 

report   2700 

representative's  bond  • 2708 
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9-nrToteatem*  Conrtu  —  Continued. 

RsAL   Property  —  Continued, 
sale  —  Continued.  ^ 

to  be  refused  if  bond  given • 2704 

when  and  how  allowed ; 2705 

satisfaction   of  charges  against  same*   when  subject  to  disposi* 
tion  for  2702 

Records. 

books  enumerated • 2486 

indexing    2487 

marginsu   notations    2487 

real     property     disposition,     presumption     of     appointment     of 

guardians  where  removed  or  destroyed 2716 


appointment,    powers,    compensation 2636 

fees    2752 

reports,   confirmation,   approval,   etc •  2536 

Refkrbncxs. 

of  questions  of  fact ••••.••••••••••••••• 2536 

Rents. 

apportionment %•••••••••• ••• ••  2674 

RBSPOlfDBHT. 

defined     2768 


f» 


Sale.     See   "  Real  Propertt. 

SEilL. 

use  and  description • •• 2478 

Secretary  of  State. 

transmitiion  of  papers  to,  by  surrogate «••• •••.•••.  2480 

Securities  Dbpositbo  in  Court. 

disposition  of  •.••••••..•••••.....  2689 

Security. 

appeal,    to    perfect 2759 

where  brought  to  stay  commitment 2761 

amount 2762 

requisites     2762 

costs    2750 

Secxtrities. 

deposit  on  removal  of  testamentary  trustee 2700 

on   revocation   of  letters 2700 

on  revocation  of  letters  of  representative 2700 

Special  County  Judge. 

when    to   act   as   surrogate *. 2478 

proof  of  authority,  how  made  and 2479 

superseded    2481-2483 

Special  Guardians. 

See   "  Guardians." 

consent    2534 

nomination    by    party    prohibited 2534 

when   to    be    appointed 2534 

Special  Proceedings. 

regulations  when  before  supreme  court 2507 

1885 
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Snrroflrates'  Courts  —  Contlnved, 

Special  Susrogate. 

See     "  SURKOGATE." 

official  designation 2472 

wh6n   to  act   as  surrogate 2478 

State  Goicpteollek. 

transmission  of   papers  to,  by  surrogate 2489 

State  Treasury. 

legacies  to  unknown  persons  to  be  paid  into 2740 

Statute  of  Limitations. 

claims     '. 2706 

claims  of  creditors 2681 

expenses    2706 

prescribed 2518 

suspension  in  case  of  claim  of  representative  against  estate....  2679 

Stenographers. 

acting,  fees 2500 

appointment    2495,  2496 

duties 2497 

fees  for  copying  or  recording 2499 

minutes  of  testimony,  how  authenticated  and  bound 2498 

Supreme  Court. 

special    proceedings    before,     regulations ^307 

transfer  of  causes  to  surrogate's  court ••• 

Sureties. 

See   "Bonds." 

Surrogate.  * 

acting   surrogate,    official   designation 

books,  indexing  2487 

preservation    2488 

to  be  kept,  enumerated 2486 

concurrent  jurisdiction  of  two  or  more 2516 

counsel,   when   not   to   be 2474 

decision   after   trial   without  jury,   effect  of 2541 

defined     .* 2768 

disability,   who  to  act 2478 

supreme  court  to  act  in  New  York  county 2480 

proof  of  authority,  how  made  and  superseded.. 2481-2483 
disqualifications,   when   enumerated 2476 

when    objection    must   be    taken 24 n 

disqualified,    who   to   act 2479 

exceptions   to   rulings,    how   taken 2542 

expenses  when  going  to  place  other  than  surrogate's  court 2501 

general   jurisdiction    .*. 2fi>10 

incidental   powers    2490 

Kings   county,    transfer   of   cause   to   supreme   court   in    case    of 

disability    of    surrogate . . . : 2478 

proof  of  authority,  how  made  and  superseded 2481-2483 

liability    for    clerks'    acts 247o 

official   designation    ^ 2472 

orders,    how    enforced 2548 

papers,  preservation 2488 

transmission   to   secretary   of  state  or  state  comptroller. .  2481t 

powers,   when   clerk   to   exercise 250^ 

previous  acts  confirmed 2769 

reference   of   questions  of   fact 2536 

seal     2473 

temporary,    appointment    2484 

compensation    24% 

vacancy,  who  to  act 2478 

supreme  court  to  act  in  New  York  county 2480 

proof  of  authority,  how  made  and  superseded.  2481-2488 
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Svrroflratefl*  Courts  —  Continued. 

Subsogatb's   Covkt. 

court  of  record .* * 2 

defined     2768 

included  in  term  "  judge  " 3343 

.  seal 27,  30.  2473 

Temporary  Administrators. 

See  "  Administrators." 

Temporary  Surrogate. 

Sec   '*  Surrogate.*' 

appointment ' > 2484 

compensation    2485 

Terms. 

New  York  county,  appointment 2506 

Testamentary  Guardians. 
See    "  Guardians." 
bonds,  when  required 2567 

Testamentary  Trustees. 

Sec    **  Bonds;  "    "  Judicial   Settlement." 

bonds,^  when  required 2567 

commissions     2753 

counsel    fees,    allowance 2692 

defined   2768 

executor,  effect  of  acts  when  same  person 2640 

expenses   incurred    by,  payment •••• • jJH? 

funds,  to  keep  separate *jSSS? 

legacy,  petition  to  compel  payment •••••••••• MtSf 

proceedings  upon   return  of  citation 2690 

official    oath 2568 

permission  to  resign,  application  and  proceedings. 2572,  2573 

persons  incompetent  to  receive  letters 2564 

property,  petition  to  compel  payment   2689 

proceedings  upon   return  of  citation 2690 

qualification    2637 

trust  companies   2637 

removal 2569-2571,  2574 

deposit  of  securities 2700 

security   required  from 2639 

successors,  appointment  upon  disability 2638 

Testimony. 

taken  out  of  court  by  permission,  filing 2547 

when  surrogate  may  proceed  to  place  where  witness  is 2543 

where    surrogate    may    proceed    to    another    county    to    examine 
witness     2SS^ 

Time. 

when  court  open 2504 

Transfer  of  Causes  From  Supreme  Court. 

regulations    2508 

Transfer  Tax. 

real  property,  when  subject  to  disposition  for 2703 

< 

Irustses. 

See    **  Testamentary  Trustees." 
real  estate,  power  to  sell,  mortgage  or  lease,  to  be  executed  by 

those  qualifying  2694.  2696 

to  be  executed  by  successors 2696 
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Svrrosrates'  Courts  —  Contlnved. 

created  by  will  or  relating  to  (eal  property,  application  €>(  pro- 
vision   2011 

Undbktaxing. 

See    "Bonds." 

United  Kingdom. 

See  "  Great   Bbitain  "  and   '*  Ireland/* 

Unknown  Pxbsons. 

legacies  to,  disposition : 2740 

real  property,  distribution  for  pasrment  of  distributive  shares...  27U8 

Voluntary  Account. 

See  '*  Judicial  Sbttlembnt." 

Westchsstsr  G>untt. 

stenographer,  appointment  and  compensation 2tf6 

Widow. 

exemptions  for  benefit  of 2070 

proceedings  to   compel 2071 

Wills. 

certified,  may  be  read  in  evidence 2621 

construction    2615 

defined 2768 

petition  to  compel  production 20lf7 

probate,  citation,   contents 2610 

contents    of    petition 2609 

decree  to  revoke  former  letters  of  administration 2624 

decree  to  state  whether  contested  or  not 2614 

destroyed,   proof  of 2613 

jury  trial 2617 

Jury  trial,  proceedings  upon 2619 
etters  testamentary,  when  to  issue 2625 

lost,    proof    of 2S13 

notice^  to   legatee   and   devisee 2616 

objections  filed,  notice  to  legatees  and   devisees 261R 

proof   of   service 2618 

objections,   who   may   file 2617 

of    citizens    of    the    United    States    domiciled    in    Great 

Britain    and    Ireland 2006 

proof  required 2611 

surrogate  to  be  satisfied  of  validity 2614 

testimony,    commission    to    take 2612 

testimony,    dispensing    with 2612 

who  mav  propound 2609 

who  to  be  cited 2610 

,  witnesses,    proof    of    handwriting 2612 

witnesses  to  be   accounted   for 2612 

witnesses   to   be   examined 2611 

proved    elsewhere    in    state,    recording 2622 

record    book     2486 

recording 2620 

when   proved   elsewhere   in   state 2623 

record  of,  may  be  read  in  evidence 2621 

when  proved  heretofore  as  evidence 2623 

retention  in  surrogate's  office ;  exception 2620 

trust,  creating  application  of  provisions  to 2641 

witness  not   disqualified  when   beneficiary 2545 

Witnesses. 

examination  by  surrogate  elsewhere  than  in  court 2543*  2544 

fees    2752 

will,   not  disqualified   when   beneficiary   under 2M5 
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on  file  in  New  York  county  for  twenty  years,  are  preitimpHve 

eridence M6 

when  court  may  order 1882 

contents  and  service  of  order 1683 

authority  to  enter  under  order 1684 

commibsioners  of  partition  may  employ  surveyor 1562 

referee  or  commissioners  to  admeasure  dower,  may  employ  sur- 
veyor  • 1009 

surveyor's  fees  in  partition  or  dower 8200 

Syracvae,  Municipal  Court  of  the  City  of. 

is  not  a  court  of  record 8 

jurisdiction  of  summary  proceedings  to  dispossess.. 2284 

T. 
Tavern-Keeper** 

disqualified  to  act  as  justice  of  the  peace 2800 


Taxes. 

military  pay,  pensions,  rewards,  arms,  etc.,  exempt  from  seizure 

for 1393 

to  be  paid  by  officer  making  sale 1676 

firoperty  seized  for,  cannot  be  recovered  in  replevin 1690 
iability   to   state    for,   not  affected  by   insolvent    debtor's    dis- 
charge  •• 2184 

debtor  to  state  for  taxes  not  to  be  discharged   from  imprison- 
ment on  execution   2218 

summary  proceedings  to  dispossess  tenant  for  non-payment  of.  2231 

against  decedent,  entitled  to  preference  m  payment 2682 

additional  allowance  on  certiorari  to  review  assessment 3253 

Taxpayer's  Action. 

when  taxpayer  may  sue  to  redress  municipal  wrong. 1926 

Teachers. 

mny  be  excused  from  serving  as  jurors 1083 

Telegrraphs. 

operators  exempt  from  jury  service 1030,  1081,  1127 

proof  of  exemption   1082.  1128 

costs  of  condemnation  when  compensation  for  right  of  way  does 

not  exceed  |u0 8379 

service  of  justice's  summons  on  companies 2881 

Telephone  Companies. 

costs  of  condemnation  when  compensation  for  right  of  way  does 
not  exceed  $50 8379 

Tenants. 

See    "  Ejectmrnt;  *•    "Lakw.om)  ahd  Tbhamt;  •*    "Sum- 
mary Proceedings  to  Dispossess." 
execution  against  property  in  hands  of 1371 

Tenants  In  Common. 

may  maintain  ejectment  separately 1500 

ouster  must  be  proved  in  ejectment  between  co-tenants 1616 

action  of  partition  by.  see  **  Partition." 

action  f  r  waste  against  co-tenant 1666 

action  against  co-tenant  for  proportion  of  i  rofits 1666 

Tender. 

when  tender  may  be  made  after  suit ...•••• 731 

costs  to  •  date  to  be  included 781 

amount  tendered  to  be  paid  into  c^^urt • Ttt 

1890 


INDBX. 

Temder  ^  Continiied. 

notice  of  payinent  into  court ••• ••■  

off ect  of  sufficient  tender Tgl 

costs  after  sufficient  tender 7R 

accepted  amount  to  be  d^ucted  from  recovery 734 

costs  when  tender  accepted  ...• •••...••••••••• 7M 

Testamentary  Trust eeii. 

See  '*  Surrogates'   Courts;"  "  Trustees." 
Tentlmony. 

Sec  "  Evidence;  "  "  Witnesses.'* 
Timber. 

proof  of  title  In  actions  for  Injury  to  timber  on  tineccupled 

lands 960 

action  for  cutting  on  lands  of  individual  or  municipality 1W7 

treble  or  single  damages  for  cutting 


of  notice  of  motion,  eight  davs 78D 

extension  of  time  before  expiration 761 

affidavit  to  be  served  with  order  for  extension 781 

relief  from  default  T83 

not  to  be  extended;  for  action  to  abate  unless  continued 7R4 

for  commencement  of  action   7S4 

to  apply  for  continuance  after  death  of  party 7^4 

to  take  appeal,  except,  etc 784.  785 

for  making:  supplemental  complaint  to  continue  action..  7^ 

computation  of  time  of  publication 7^7 

time    added    when    paper    served    by  mail « 796 

extension  of,'  to  answer  or  demur  in  action  against  corporation 

on  bill  or  note   ITll 

for  service  of  notice  in  N.  Y.  city  court. 3161 

Title  Insnraiioe  Compaitlea. 

searches  may  be  used  in  lieu  of  official  searches 


Toivn  Co-operative  Insurance  Companies. 

change  of  name 2411,  2413,  2411 

Towns. 

excepted    from   judicial   sunervision 1804 

not  subject  to  action  to  dissolve  corporation 1801 

bv  stntc  to  annul  corporation 1H(V| 

order  of  arrest  in  action  for  funds,  etc.,  of 549 

attachment  in  action  to  recover  funds  oi ftX! 

preference  of  actions  by  or  against TOl 

jurors  not  diso.ualifted  because  residents  or  taxpayers 1179 

proof    of    ordinances,    by-lawt.    etc • Ml 

action   for  cutting  trees,  etc,  on   lands  of 1067,  16B8 

taxpayer's  action  to  prevent  illegal  acts,   etc ISSB 

action  by  statr  to  recover  public  funds,  see  "  Municipal  Cob- 

FORATIONS." 

excepted    from    jurisdiction   of   justice's   court 2863 

jurisdiction  of  justice's  court  over  actions  by  or  against  officers.  2865 

venire  in  justice's  court  in  action  between  two  towns.. 2U03 

penalties  for  allowing  animals  to  run  at  large,  see  '*  Stsati.*' 

costs  when  action  brought  by  state  for  benefit  of  a  town. 8243 

BO   fees   for  administering  osths   to  town  officers •••••  8280 

Town  Cleric 

certified  copies  of  papers  filed  or  recorded  ia  office  ere  evideikee.    6S4 

deposit   of  justice^i   books   with 1144-5147 

jury  list  to  be  filed  in  office  of • 1089 

to  transmit  copy  of  jury  list  when  lost  or  destroyed. ••••••••.  1080 
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Xr««sfer  Tajc* 

state  may  be  made  defendant  in  action  affecting  realty  subject 
to  Ux 447 

TranspoTtatton. 

non-joinder  or  misjoinder  of  defendant  in  action  against  per- 
sons engaged  in 1045 

filing  statement  of  names  of  members  of  joint-stock  association, 
etc.,  engaged  in • 1940 

Treason. 

attorney-general  to  bring  ejectment  for  real  property  forfeited 

for 1077 

advertisement  of  pendencjr  of  action 1078 

joinder  of  "  unknown  claimants  " 1070 

effect  of  judgment  against  unknown  claimants 1O80 

report  of  recoveries  to  land  office 1081 

action  to  recover  personal  property  forfeited 1082 

action  to  be  brought  in  name  of  people 1084 

Treea. 

proof  of  title  in  action  for  injury  to  trees  on  unoccupied  lands.     060 

action  for  cutting  on  lands  of  individual  or  municipality 1667 

treble  or  single  damages  for  cutting 1668 

T*re«pa«s. 

place  of  trial  of  action  for  penalties  for  trespass  on  forest  pre- 
serve.       083 

action  for  damages  for  encroaching  wall  to  be  brought  within 

two  years 1400 

persons  holding  over  after  determination  of  trust  or  estate 1664 

reversioner  may  sue  for  damages  to  inheritance 1665 

cutting  trees,  etc.,  on  lands  of  individual  or  municipality 1667 

summary  proceedings  to  dispossess  trespassers 2232 

when  notice  to  9Uit  required 2236 

petition  for  sale  of  animals  found  trespassing.' 3086 

See  "  Strays." 
damages  entire  when  several  animals  trespass 8100 

Trial. 

for  mode  of  trial  in  different  actions,  see  titles  of  actions, 
in  justice's  court,  see  **  Justice  of  the  Peace." 

when  proceedings  may  be  private 5 

stenographic  notes  of  proceedings   83 

issues  of  fact  triable  at  special  or  trial  term 076 

at  adjourned  term  of  court    34 

may  be  adjourned  to  another  place   41 

if  commenced  may  be  continued  beyond  term 45 

may  be  had  at  chambers  by  consent 230 

clerk,  sheriff,  etc.,  not  required  to  attend  trials  at  chambers. . . .  230 

view  by  court  or  jury  in  action  for  waste 1650 

marine  causes  in  city  court  of   New  York 3186 

for  exceptions  at  the  trial,  sec  "  Exceptions. 


»f 


»f 


I.  The  issues;  bkinginc  on  the  trial. 

Sec,  also,   "  Issues;  "   "  Notice  of  Trial. 

when  issue  of  fact  arises  on  alternative  mandamus 2070 

issues  must  be  disposed  of  by  trial   065 

order  of  trial  of  issues  of  law  and  of  fact 066 

court  may  direct  order  of  trial  of  issues  in  same  action....  067 

separate,  trial   on  one  or  more  issues 073 

immaterial  issues  need  not  be  tried 075 

issues  to  be  tried  at  terms  held  by  one  judge  only 076 

note  of  issue  to  be  filed 877 

dassirication  of  isfues   977 

order    of   dtsf)osifion    of   issues fi^TS*.  979 

preference     of     issues     on     the     calendar,     see     "  Preferred 
^  Causes." 

•ither  party  may   bring   issnrs  to   trial 9g(/ 
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Trial  —  Continued* 

I.  Tax  issues;  brxngino  ok  trb  niAL-^Contliived* 

notice  of  trial • •••••     WT 

time  for  service  by  mail   .••«.•••••••••••••     1M 

time  for  service  in  N.  Y.  dty  court 8161 

for  what  day  notice  may  be  given  in  N.  Y.  city  court •  8168 

order  ^  for»  to  be  served  with  defendant's  pleading  in  actioa     ^^ 

against  corporation  on  bill  or  note •   1778 

papers  to  be  furnished  at ••••.•     881 

on  replevin  to  be  furnished  to  court  or  referee •  1717 

I'l.    PlaCB  or  TRIAL. 

supreme  court  may  change,  in  actions  pending  in  other  courts.  ZIS 

removal   from  N.   Y.  city  court  to  supreme  court 319,  Site 

from  county  court  to  change  place 343 

in  supreme  court,   summons  must  specify  place< 417 

complaint   to   specify    481 

provisions    of    sections    982-900»    applicable    only    to    supreme 

court    901 

when    governed    place    of    subject-matter 982 

actions  relating  to  real  property  situate  without  the   state...  082a 

actions    triable     where    cause     arose 983 

in    county    of    residence    of    party 9M 

where   triable  when   all   the   parties  are   non-residents 9M 

action  to  be  tried  in  county  designated  in  complaint,  unless 

place   changed    9K 

demand    for   change   of   place 9HB 

motion  to  change  place    987 

when  court  may  change  place    987 

proceedings    subsequent    to    change 98S 

county  clerk  to  transmit  filed  papers  on  change 9W 

order   to    change   takes   effect    on   entry 989 

where   motion   to   set  aside   order  changing,   heard 9H9 

where    appeal    from    order    changing^    heard 989 

issue  of  law  triable  in  any  county  in  judicial  district 999 

III.  By  juby. 

feigned  issues  abolished 8B 

jurv  of  part  aliens  abolished 1190 

to  be  had  as  prescribed  by  code 1190 

exclusion  of  jury  from  courtroom  during  argument  of  motion 
for  nonsuit   1190 

on  questions  stated  and  settled  in  application  for  appointment 
oi    committee    for    incompetent 2334 

venire  to  procure  jurors  not  necessary 1191 

1.  Issues  triable  by  jury  of  right, 

on  demand,  in  action  to  annul  marriage 175S 

of  issue  of  adultery  in  action  for  divorce 1757 

action  to  annul  corporation 1800 

action  in  nature  of  quo  warranto 1950 

action   to  vacate   letters-patent • 1968 

issues  of  fact  on  alternative  mandamus 206S 

of  application  for  insolvent  debtor's  discharge  on  demand 

ot  contesting  creditor  of  right  on  demand 2166 

summary  proceedings  to   recover    possession  of  land   of 

right  on  demand   2247 

demand  for,  in  marine  causes  in  city  court  of  New  York 

of  ri^ht  on  demand • 8185 

of  specific  issues  of  fact  when  of  right 970 

method  of  waiving  trial  by  jury -. 1009 

counterclaim  is  an  action  for  purpose  of  trial  by  court  or 

jury 974 

what  issues  are  triable  by 908 

issues  of  fact  in  partition  of  right 1644 

i4oa 


INDEX. 

Trial  —  Con  tinned. 

III.  By   Jury  —  Continued. 

2.  Whqn  discretionary, 

may  be  ordered  on  specific  questions  of  fact  when  dis 

cretionary   823,     971 

order  for  trial  of  questions  of  fact  arising  on  prohibition.  2098 

8»  Formation  of  the  Jury, 

clerk  to  prepare  and  deposit  ballots 1163 

to  draw  ballots   1164 

mode  of  drawing  ballots  1166 

persons  drawn  from  the  jury 1168 

disqualification  for  relationship 1166 

objection  for  relationship 1166 

ballots  drawn  deposited  in  second  box 1167 

returned  to  first  box  on  discharge  of  jury 1168 

of  absent  and  excused  jurors  returned  to  first  box.  1169 

second  jury  may  be  drawn  before  first  discharged 1170 

when  talesmen  to  be  procured  1171,  1172 

or  jurors  drawn  from  third  box 1171 

dis<|ualification  of  sheriff  to  summon  talesmen 1178 

notice  to  talesmen  and  return  thereon 1174 

fine  of  talesman  for  non-attendance 1174 

exceptions  and  challenges  to  talesmen 1174 

no  oDJection  that  jurors  not  on  original  panel 1175 

j>eremptory  challenges 1176 

no  challenge  because  officer  drawing,  party  or  Interested.  1177 

because  officer  notifying  is  party  or  interested....  1178 

challenges  in  penal  actions  for  money 1179 

employees  of  parties  subject  to  challenge 1180 

stockholder  of  corporation  party  subject  to  challenge. . . .  1180 

challenges  tried  by  court  onlv  1180 

review  of  determination  of  challenges 1180 

X  Verdict  and  discharge  of  Jury. 

for  purpose  of   exception,   trial   continues   until   verdict 

rendered 992 

failure  of.  jurv  to  agree 1181 

proceedings  after  disagreement  of  jury 1181 

plaintiff  cannot  submit  to  nonsuit  after  jury  retires 1182 

jury  to  assess  damages  in  action  for  monesr 1183 

jury  to  find  single  damages  and  court  to  increase,  when 

w>uble,  etc.,  damages  ^ven  by  statute 1184 

rendition  of  verdict  subiect  to  opinion  of  court 118R 

general  and  speeial  verdict  defined 1186 

when  general  or  special  verdict  to  be  rendered 1187 

appeal   from   judgment   where  general  or  special   verdict 

rendered 1187 

special  finding  controls  general  verdict 1188 

entry  of  verdict  on  clerk's  minutes 1189 

of  judgment  on  verdict   1189 

IV.  By  ooukt. 

elsewhere  than  at  court-house,  by  stipulation 87 

what  issues  of  fact  are  triable  by .  .^ 909 

issues  remaining  after  after  jury  trial  of  specific  questions. . .  972 

issues  of  law  are  triable  by  969 

counterclaim   is  an  action   for  purpose  of  trial  by  court   or 

jury 974 

issues  of  law  triable  at  special^  term 976 

when  issues  of  law  may  be  tried  as  contested  motion. •••••••  9T0 
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Trial  —  Continued.  -       _ 

IV.  By   court  —  Continued. 

issues  in  condemnation  proceedings 

when  jury   waived  and   judge  assents. lOW 

method   of  waiving  trial   by  jury lOnp 

requests   for   rulings  by   court . . ". 1023 

when  decision  to  be  filed lOW 

See  "  Decision." 

new  trial  for  failure  to  fi'e  within  time  limited 10!l§ 

order  upon  motion  for  i^ew  trial  for  failure  to  file  deciaion 

within    time   limited. 1010 

costs  upon   order   for  ne#r  trial   for   failure  to  file  decision 

within  time  limited   .- 1010 

reference  of  issues,  etc.,  see  **  Rbfbrbncb;  "   "  Rbpokt." 
for  report,  see  "  Repobt." 

time  for  filing  decision  in  city  court  of  New  York S173 

exceptions  to  rulings  of  surrogate  during  trial 2512 

Trial  Term. 

to  be  held  by  one  judge 229 

appointment  of 233 

of   extraordinary   terms    2M 

place  of  holding ^^ 

contempt  at,  may  be  punished  at  special  term 229S 

Troy,  Justice's  Court  of. 

is  not  a  court  of  record 3 

jurisdiction  of  summary  proceedings  to  dispossess 22SA 

service  of  complaint  with  summons 3207,  3208 

who  may  serve  summons   32(if« 

proof  of  service 3208 

action  commenced  by  service  of  summons 320O 

arrest,  attachment  and  replevin  in 3210,  3211 

answer  raising  title  to  real  property 3212 

appeal  to  county  court  3213 

effect  of  provisions  on  jurisdiction  and  proceedings 3214 

jurisdiction  of  civil  actions 3223 

of  action  for  penalties   322S 

may  enter  judgment  by  confession   3224 

docketing  judgments 3225 

execution  on  judgment   .* ^^5 

provisions  made  applicable  to  ^ 3225a 

Trust. 

property  held  in,  not  reached  by  creditor's  action l«nu 

by  supplementary  proceedings   2W3 

income  subject  to  execution  on  judgment  for  necessaries,  etc...  1391 

not  aflFected  by  revocation  of  letters  of  testamentary  trustee 2571 

sheriff's  deed  to  executor  or  administrator  is  in  trust  for  heirs 

of  devisee ]|75 

sale  on  execution  of  real  property  held  in  trust 1431 

rrnst  Companies. 

designation  of  dcDositories  of  court  funds 746 

accounts  of  depositories  of  court  funds 7SS2 

certificates  to  deposit  of  court  funds 753 

agreement  with  sureties  for  deposit  with 813 

appointment  as  special  guardian  of  infant  on  application  to  sell 

real  property.  . 2852 

excepted   from  provisions  for  voluntary  dissolution 2420 

securties  of  decedent's  estate  may  be  deposited  with,  to  reduce 

penalty  of  bond  2576 

deposit  of  decedent's  funds  or  property  by  direction  of  surro- 
gate   2688 


IND£X. 

Tmmieem, 

Sao  "  SutiooAmf  Comn.'' 

I.  -RiOKTS,  POWXU  AND  DVTZXS. 

of  property  of  person  confined  for  crime,  tee  ^  CkxMS  awd 

Cjuminals." 
powers,  appointmentt  etc.,  on  application  for  discharge  of  in- 
solvent debtor,  see  **  Insolvent  Debtors." 

title  to  securities  representing  money  paid  into  court 749 

reference  on  application  for  appointment  of 827 

trtistee  for  intant  holding  over  liable  for  full  profits 1664 

may  consent  to  discharge  of  insolvent  debtor  with  leave  of 

•ttpreme  court. • 2158 

II.  Actions  by  and  against. 

trustee  of  express  trust  defined 449 

Kimtation  of  action  for  money,  etc.,  received  by 410 

may  sue  without  joining  beneficiary 449 

action  on  securities  representing  money  paid  into  court......  749 

jurisdiction  of  justice  s   court 2865 

joinder  of  causes  of  action  against 484 

order  of  arrest  in  actions  for  funds  or  property  misapplied...  549 

in  justice's  court.  .   , 2895 

not  to  be  arrested  when  sued  as  representative. 555 

appearance  in  condemnation  proceeaing 8363 

executor,    etc.,    deemed    trustee    for    purpose    of    continuing 

action 1828 

substitution  of  successor  on  death  or  removal .'. 766 

on  death  or  removal,  successor  may  continue  action 766 

counterclaim  in  action  b^ 502 

by  or  against,  in  justice's  court  i 2946 

preference  of  actions  by  or  against  trustee  for  infant 791 

execution  against  property  in   hands  of 1371 

leave  to  sue  on  bond  of  trustee  apoointed  by  court 1890 

action  against  beneficiaries  for  costs  and  expenses  incurred . .  1916 

when '  personally  liable  for  costs 3246 

costs  against,  payable  from  estate 8246 

security  for  costs  discretionary 3271 

coats  in  condemnation  proceedings 3372 

III.  Tkstamentary  trustees. 

Sec   "  Surrogate's  Court." 

preference  of  actions  by  or  against , 791 

revocation  of  appointment  for  failure  to  give  new  bond 812 

U. 
Undertaklnirii. 

I.  Requisites,  form  and  sufficiency. 

to   be   acknowledged    810 

party  need  not  join  with  sureties 811 

one   surety  sufficient,   unless,  etc ' 811 

fidelity  or  surety  company  equivalent  to  two  sureties 811 

execution  of,  by  fidelity  or  surety  company 811 

form 812 

affidavit  of  sureties  or  party 812 

approved   by    court   or   judge 812 

petition  by  surety  to  be  relieved , .  812 

accounting  by  principal  on  petition  of  surety  to  be  relieved. .  812 
revocation    of    api)ointmcnt    of    principal    for    failure    to    give 

new   bond    812 

agreement  for  deposit  with  trust  company  or  safe-deposit  com- 
pany    813 

further  protection  for 813a 
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Undertalcinvs  —  Contf  niied. 

I.    RXQUISITSS,    FORM    AND    SUFFICIENCY ContUltied. 

to   be    filed S16 

reference    to    approve •     827 

justification  by  ndelity   or  surety  company    811 

examination  of  sureties    813a 

wEen  several   sureties  mav  justif^r  in   smaller  sum 813 

notice  of  justification  in  N.  Y.  city  court 3161 

amending  defects  in    730 

immaterial  variance  from  statutory  requisites  does  not  affect.     729 

not  affected  bv  change  of  parties 813 

not  impaired  by  removal   of  action   from  county  court 346 

putting  in  fictitious  surety  punishable  as  civil  contempt....       U 

II.  In  provisional  remedies. 

L  Arrest. 

for   order   of   arrest 569, 

motion    to    increase    security 667, 

of    bail    to    procure    discharge 575 

2.  Injunction. 

on    granting    of    injunction 611-^ 

by   defendant  to   indemnify   plaintiff    for   vacating €29 

8.  Attachment, 

on  obtaining  warrant. • 040,  64S 

on  lev;^  of  attachment  on  goods  aboard  ship 6B2 

by  plaintiff  to  sheriff  on  claim  to  property 658 

action  on,  on  attachment  of  vessel 664,  6G5 

by  plaintiff,  oif  attachment  of  foreign  vessel 668 

to  discharge  attachment  of    foreign   vessel  on   claim  of 

title. 670 

on  application  to  discharge  attachment 688 

by  one  of  several  defendants   689 

justification  of  sureties  on  application  to  discharge  attach- 
ment   660 

on  application  by  partner  to  discharge  attachment 694 

proceedings  to   ascertain   sufficiency   of   sureties    on    dis- 
charge of  attachment 68S 

by  junior  attaching  creditor  to  prevent  release  of  foreign  - 

vessel '. TOl 

delivery  of,  to  defendant  on  discharge  of  attachment. .  • .  TIO 

ni.  In  specific  actions  and  procbbdingi. 

as  security  for  costs •.•••.•••• 8273 

for  restitution  on  judgment  by  default  when  summons  served 
by   publication •...••• 1216 

Bills  and  notes. 

of  indemnity  on  recovering  Judgment  on  lost  MO  or  note.  1918 

Certtorart, 

to  procure  stay  of  proceedings  pending  certiorari  to  re- 
view.   • •• 2131 

Contempt. 

to  procure  discharge  from  warrant  of  attachment  in  con-        _ 

tempt  pending  hearing  23Ti 

of  person   committed   for   contempt   of  order  restrain- 
ing waste  of  property  sold 1445 

r. 

br  doweress  for  restitution  if  appeal  iuccestful 
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III.  Im  spBcxric  ACTIONS  AMD  ntocKXDZNOS  —  CondiitciML 

Execution, 

by  person  designated  in  order,  to  whom  execution  ii  di- 
rected   18« 

for  release  of  partnership  property  from  levy 1414 

by  creditor  on  claim  to  pro^/Crty  levied  on 1419 

on  leave  to  issue  execution  on  judgment  for  legacy  or 

«                 distributive  share. • 1827 

Jail  liberties. 

for  jail  liberties ISO 

is  indemnity  to  sheriff  and  creditor • • ISl 

prisoner  committed  if  surety  insufficient 102 

JJent  on  vessels. 

in  proceedings  to  enforce  lient MSI.  8486,  8488 

Notice  of  pendency  of  action. 

on  application  to  cancel •-.• ^^^ 

for  cancellation  of  notice  in  creditor's  action 1674 

Pmrtition. 

by  guardian  ad  litem.,,, • 1036 

by  party  to  refund  share  paid  over. ••••.•• 1584 

Replevin. 

of  pUintiff 1699 

exception  by  defendant  to  plaintiff's  sureties 1703 

i'ustiiication  of  plaintiff's  sureties 1703 

ly  defendant  to  reclaim  property 1704 

notice  of  justification  on  defendant's  undertaking 1704 

to  indemnify  sheriff  against  claim  of  third  person 1711 

action  on 1733 

IV.  On  appbal. 

1.  In  general. 

respondent  may  waive  security           .•••.•• 1300 

deposit,  in  lieu  of  undertaking  .... 1306 

to  be  filed 1307 

order  for  new  undertaking 1308 

when  action  may  be  begun  on  undertaking 1309 

on  appeal  by  municipal  corporation 1314 

to  suspend  sale  of  reialty  pending  appeal  from  refusal  of 

specific  performance.   1323 

to  stay  execution  pending  appeal  from  inferior  to  supreme 

court 1341 

to  stay  orders  pending  appeal  from  inferior  to  supreme 

court 1343 

to  stay  execution  on  appeal  to  appellate  division 1352 

To  court  of  appeals. 

to  perfect  appeal 1326 

to  stay  execution  for  money 1327 

to  stay  judgment  for  sale  or  possession  of  real  prop* 

crty 1881 

to  stay  execution  on  appeal  from  judgment  or  order 

of  affirmance. 1882 

two  or  more,  may  be  in  one  instrument 1884 

■nreties. 1834 

service  of  undertaking  and  notice  of  filing 1334 

need  not  be  approved 1336 

notice  of  exception  to  sureties 1330 

justification   of  sureties 1335 

notice  of  justification 1335 

reference  on  justification  of  sureties 1380 

•npenacs  of  reference  on  justification  of  sureties...  1881 
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rndertaklnvii  —  Contlnned. 

IV.  On    Appeal  —  Continued. 

From   surrogate's  court. 

See  "  Surrogate's  Court." 

to  perfect  appeal •••••••••••••••••••• 

to  stay  execution  of  decree • 

to  stay  commitment   for  disobedience  to  decree    or 
order.  - 

V.  Actions  on. 

jurisdiction  of  N.  Y.  city  conrt  over  actions  on  undcrtakingB 

in  that  court tig 

of  justice  of  peace 28C2 

action  by  party  on  undertaking  to  people  or  public  officer. ...  814 

leave  to  sue  on  undertaking  to  people  or  public  officer 814 

preference  of  actions  on  undertakings  on  appeal  to  coart  of 

appeals , TQl 

on  undertakings  to  sheriflF 791 

no  appeal  to  court  ox  appeals  from  judgment  of  affirmance  in 

actions  on 101 

VI.  In  justics's  coukt. 

plaintiff's,  on  order  of  arrest ••^••^•••••*  28M 

on  warrant  of  attachment   290i< 

by  defendant  for  redelivery  of  attached  property 911 

of  third  party  claimant  under  attachment ^U 

Elaintiff's,  in  replevin   
y  defendant  in  replevin  to  reclaim  chattel 

justification  of  sureties  in   replevin »     ^^ 

action  on  undertakinf;:  in  replevin 1T33-17S5.  2981 

on  answer  of  title  to  real  property 

to  stay  execution  pending  appeal 

on  demand  for  new  trial  on  appeal 

to  stay  proceedings  pending  appeal  from  final  order  for  sale 
of  strays.  ..k 

Valneorpomted  AsBootatflowi* 

See  "  Associations." 

United  States. 

detention  and  custody  of  prisoners  under  federal  process. .  138,    IM 
prisoners  confined  by  mandate  of  federal  courts  not  entitled  to 

habeas  corpus,  etc 2016,  2032,  2084 

certified  copies  of  records  of  courts  admissible  in  evidence 943 

certified  copies  of  documents  on  file  in  departments  admissible 

in  evidence M4 

certificate  of  director  of  census  to  population  is  admissible  in 

evidence M4 

certified  record  of  weather  bureau  observations  is  admissible  in 

evidence 944 

records  or  certified  copies  of  transfers  of  vessels  admissible  in 

evidence MS 

officers  exempt  from  jury  service 1061.  1127 

proof  of  exemption 1082,  112f( 

army  and  navy  of,  exempt  from  jury  service  In  Kings  county. .  112T 

i»roof  of  exemption 119 

military  pay,  arms,  pensions,  etc.,  exempt  from  execution 1SS8 

property  taken  under  statute  of,  not  to  be  replevied 1600, 
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United  States  —  Continued. 

#rnt  of  assessment  of  damages  may  issue  on  behalf  of 2119 

debt  of.  not  affected  by  insolvent  debtor's  discharge 2184 

debtor  to,  not  to  be  discharged  from  imprisonment  on  execution.  2218 

payment  of  debts  of  decedent  entitled  to  preference 2682 

Vnlcno'vm  Parties. 

Eublication  of  summons  against  488 
ow  described  in  summons   451 

may  be  brought  in,  in  court  of  claims 281 

presumption  of  death  of  unknown  heirs  when  money  paid  into 

court 841 

in  partition ;  service  of  summons  by  publication  1541 

must  be  mentioned  in  complaint   1542 

collection   of  costs   agrainst    1550 

protection    of   rights   of    1572 

investment  of   shares  of 1582 

distribution  of  shares  of    1582 

compensation  to  equalize,  not  awarded  against 1587 

judgment  against,  by  fictitious  name,  not  a  lien 1251 

amendment    1251 

loinder  of,  /n  ejectment  for  property  escheated  or  forfeited  for 

treason 1079 

effect  of  judgment  against 1980 

in  surrogate's  court;  citation  to 2518 

service  of  citation 2528-2525 

in    surrogate's   court. 

See  "  SuRkocATK's  Court." 
dctifrnation  of  unknown  defendants  in  justice's  court. ........  2884 

•ervtce  of  precept  for  sale  of  animab  found  ttraying 8088 

Unoccupied  Lands. 

proof  of  title  in  actions  for  recovery  of,  injury  to,  etc ■  980 

Use  and  Occupation. 

guardians  and  trustees  for  infants  holding  over,  liable  for 1664 

.  fife  tenant  holding  over  liable  for 1664 

action  by  joint  tenant,  etc.,  against  co-tenant 1666 

Usurpation. 

action  to  try  title  of  alleged  usurper,  see  "  Quo  Waxianto.** 

Usury. 

when  cause  of  action  for.  Is  assignable •  Ml 

Utica. 

preparation  of  jury  list  in .••.• 1041 

Utica,  Recorder's  Court  of* 

is  a  court  of  record 2 

civil  jurisdiction 8106 

pending  actions  transferred  to  supreme  court . . . .  .^ 3107 

papers  and  records  transferred  to  county  clerk 8108 

power  of  supreme  court  in  actions  transferred 3100 

removal  of  action  to  county  court  for  disability  of  judge 8200 

rabpcena  may  be  served  anywhere  within  state 8201 

application  of  provisions  of  code 3202 

section  3301  relating  tc  clerk's  fees  not  applicable 8802 

V. 

Variance. 

when  material 880 

proof  of  preiudice  necessary 689 

an endment  discretionary 580,     540 

distinguished   from  failure  of  proof 541 

between  summons  and  complaint,   materiality 721 

immaterial,  to  be  disregarded  in  justice's  court 294S 
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Vendor  and  Pnrehaser, 

See  "  Spbcipic  Pbrpoemancc" 
interest  in  executory  contract  may  be  reached  by  judgment  crcd-         . 

itor's    action     1874.  1875 

action  to  compel  conveyance  by  infant  or  incompetent 234S> 

executor,   etc.,    may   maintain   action   to   compel   conveyance    of 

property  contracted  to  be  sold  by  decedent 2346 

judgment   in    action   against   infant   or   incompetent    to   compel 

conveyance ::. ^fl 

Venne. 

place  of  trial,  see  "  Trial/'  IL 

Verdict. 

may  be  received  on  Sunday. •• ••••...••• •••...         € 

defects  cured  by  judgment  on.. T21 

entry  of  judgment  on  death  of  party  after 76? 

in  action  for  wrong,  no  abatement  after 76* 

void,  if  rendered  after  party's  death 7fl6 

motion  to  set  aside 999,  1000,  1185 

failure  of  jury  to  agree. 1181 

jury  to  assess  damages  in  action  for  money 1183 

jury  to  find  single  damages  and  court  to  increase,  when  double, 

etc,  damages  given  by   statute 1184 

rendition  of,  subject  to  opinion  of  court 118S 

general  and  special,  defined 1186 

when  general  or  special  verdict  to  be  rendered 1187 

appeal  from  judgment  where  general  or  special,  rendered 1187 

special  finding  controls  general  verdict. 1188 

entry  of  verdict  on  clerk's  minutes 1189 

entry  of   judgment  on 1188 

no  civil  or  criminal  liability  for  verdict llflB 

motion  for  judgment  on  special 1288 

on  verdict  subject  to  opinion  of  court 12M 

interest  from  time  of  rendition  to  be  included  in  judgment.....  12S8 

to  be  inserted  in  judgment-roll .* . . .  1237 

in  ejectment  for  non-payment  of  rent  to  state  arrears 1509 

to  state  nature  of  plaintiff's  estate 1519 

when  plaintiff 's  title  expires  before  trial 1520 

in  action  to  determine  daim  to  real  property,  when  defendant 

claims  in  remainder 1643 

in  replevin,  to  state  damages  recoverable 1736 

to  state  value  of  property  not  held  by  successful  party. .  1726 

need  not  state  value  in  certain  cases. 1727 

ma}^  award  distinct  chattels  to  different  parties 1728 

in  justice's  court 1726,  29S1 

rendition  of,  on  alternative  mandamus...^    2063 

in  justice's  court    3007 

part  may  be  remitted  in  justice's  court 8016 

remitting  portion  of,  in  city  court  of  New  York 3JL76 

Verification. 

term  "  affidavit  *'  includes  verified  pleading 8843 

dilatory  defences  must  be  verified 513 

when   required  to  pleading 528 

omission  where  party  privileged'  from  testifying 523 

*                   alleviations  deemed  made  on  knowledge  unless  otherwise  stated . .  524 
^                     denial  of  knowledge,  etc.,  deemed  Allegation  that  person  verify- 
ing has  none.  .   . .' , 524 

how  and  by  whom  made 625 

parties  united  in  interest 585 

Dy  domestic  corporation 525 

by  state  or  public  officer .... {Q6 

by  agent  or  attorney « 525 

in  action  on  written  instrument 525 

parties  not  within  county •• 

by  foreign  corporation ••.••••• 
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form  of  affidsTit. •••• •• ^,^ 

of  counterclaim  in  answer  only • • •  o^ 

'    remedy  for  defect  or  absence  of • ••«••••••  ^» 

of  answers  to  charge  of  fraud • ^w 

of  petition  for  teave  to  sue  as  poor  person. .»•.•• wv 

of  copy  of  account  sued  on •••• wl 

of  statement  for  confcMion  of  judgment. ••••••••  1274 

answer  in  action  for  divorce  need  not  be  verified 1757 

complaint  to  charge  joint  debtors  not  personally  summoned  must 

be  verified.  .  . ., 1888 

writ  of  mandamus  and  return  not  required  to  be  verified 2080 

when  return  to  alternative  prohibition  must  be  verified 2006 

of  petition  by  insolvent  debtor  for  discharge  from  debts 2161 

by  insolvent   debtor   for   exemption  from  arrest  or   dis- 
charge from  imprisonment    » ,..^,.,  2180 

for    appointment    of    trustee    of    property    of    criminal 

prisoner 2222 

In  summary  proceedings  to  dimossess 2236 

for  appointment  of  committee  for  incompetent  person. . .  2325 

for  sale  of  real  property  of  infant  or  incompetent 2850 

for  change  of   name 2412 

and  schedule  in  voluntary  proceeding  to  dissolve  corpora- 

tion 2422 

and  answer,  in  condemnation  proceedings 8888 

for  sale  of  corporate  real  property 8891 

plaintifF  to  prove  his  case  in  justice's  court,   except  where  a 

verified  complaint  is  served 2891 

verification  of  complaint  in  justice's  court 2986 

verification  of  answer  in  justice's  court 2938 

N.  Y.  city  court  has  no  admiralty  or  maritime  jurisdiction 317 

jurisdiction  of  N.  Y.  city  court  over  actions  for  assaults,  etc.,  on.  317 

over  actions  for  ^  services  on 317 

order  of  arrest  in  marine  causes  in  N.  Y.  city  court 3177 

See  "City  Court  of  New  York;"  **  Marine  Causes." 
captain,  etc.,  of  vessel  exempt  from  jury  service...   1080,  1061,  1082 
record  or  certified  copy  of  bill  of  sale,  etc.,  admissible  in  evi- 
dence    945 

attachment  of  goods  aboard  ship 652 

connivance  to  prevent  attachment  of  go  yds  aboard 653 

L  Attach  VENT  or  vessels. 

proceedings  on  claim  to  domestic  vessel .,.  660 

appraisal 661 

undertaking  for  release 662 

order  discharging  vessel   - 663 

action  by  sheriff  on  undertaking 664 

by  defendant  on  undertaking 664 

defences  in  actions  on  undertaking 665 

apprtksa]  of  foreign  vessel 666 

notice  of  appraisal  of  foreign  vessel 667 

undertaking  by  plaintiff  on  attachment  of  foreign  vessel 668 

discharge  of  foreign  vessel   669 

of  foreign  vessel  on  claim  of  title 670 

•ale  by  sheriff   671-673 

provisions  for  discbarge  apply  to  vessel 692 

undertaking  by  junior  creditor  to  prevent  release  of  foreign 

vessel 701 

subsequent  attachment  of  foreign  vessel 702 

II    Enforcement  or  liens. 

to  be  as  prescribed  by  code 3419 

application  for  warrant   3420 

undertaking  accompanying  application 3421 

issuance  of  warr^pt  8422 
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VMisela  —  Continued* 

II.  ExvoBCXKSMT  07  uxNS  —  Contintied. 

execution  of  warrant •••••••••••••••••••• 

serrice  of  order  to  show  cauie. •••..  S42S 

order  to  show  cause  why  vessel  should  not  be  sold. •.••.•••.  S^23 

publication  of  notice  of  application «...  S434 

nearing  on  return  of  order  to  show  cause 3421 

order  to  sell 94S$ 

sale 342i 

advertisements  for  claims  on  proceeds jU2^ 

distribution  of  proceeds   942S 

claim  under  lien  for  which  no  warrant  has  issued 3129 

contested  claims  to  proceeds 3490 

trial  of  issues  on  contested  claims •  3131 

appeal  from  determination  of  contested  claim. 3431 

distribution  of  proceeds   842S 

payment  of  uncontested  daims Z4Xi 

distribution  of  surplus 3435 

application  for  dischar^  of  warrant 3439 

undertaking  accompanying  application  for  discharge  of  war- 
rant  Z4M 

discharge  of  warrant 3437 

action  on  undertaking  on  discharige  of  warrant 34^ 

costs  and  fees 34^ 

sheriff  must   return  warrant 3440 

discharge  of  lien  on  undertaking 3441 

Veterinary  Snrseonii. 

exempt  from  jury  serviee ••••• •••••  1030,  1061.  1127 

proof  of  exemption • •••.••.• 1062,  1128 

Texatlons  Lttlfratlon. 

when  a  misdemeanor •••••••••••••••••.•••••••••••  1900 

action   for  damages  for 1901^ 

treble  and  increased  damages  for ..•••• 1901 

Vle-fT. 

bv  court  or  jury  in  action  for  waste • • 1639 

sheriff's  fees  on • 8307 

by  commissioners  in  condemnation. • 8379 

rillaffeB. 

action  by  state  to  recover  public  funds.  Bee  *'Mcnicxpai.  Coi* 

PORATiONs; "  ••  State." 

order  of  arrest  in  action  for  funds,  etc.,  of 549 

attachment  in  action  to  recover  funds  of 637 

proof  of  ordinances,  by-laws,  etc ' 911 

action  for  cutting  trees,  etc.,  on  lands  of 1067,  1<K6 

excepted  from  judicial  supervision 18M 

not  subject  to  action  to  dissolve  corporation 1804 

by  state  to  annul  corporation   18W 

taxpayer's  action  to  prevent  illegal  acts,  e^c 1925 

overseer  of  poor  may  sur;  upon  cause  of  action  arising  before 

his  term 192C.  IKS 

action  against  overseers  of  poor  on  cause  arising  before  their 

term 1927.  1928 

action  by  state  for  public  funds  excepted  from  jurisdiction  of 

justice  s  court .^ 2863 

commissioners  of  streets  to  aeize  straying  animals .^WM 

oosts  when  action  brought  Yy  state  for  b«»aefit  of  slllagi^ 8243 

proceedings  to  acquire  lands  excepted  frodi   repealing  clause  of 

condemnation    law ^ 888i 

execution  against  vages  of  employees !."...'.' .'..'.  1381 
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no  appeal  to  court  of  appeals  trom  Judgment  of  affirmance  in 

action  to  recover 191 

earnings  within  sixty  days  cannot  be  reached  by  judgment  cred- 
itor's action 1879 

judgment  for,  enforceable  agaiAst  wagea^  trust  income,  etc....  1391 

UTalls. 

action  for  damages  for  encroaching  wall  to  be  brought  within 

^  two  years 1499 

ejectment  for  encroaching  wall  to  be  brought  within  one  year..  14iM) 

satisfaction  of  damages  for  encroachment  transfers  title 1499 

easement  for  encroaching  wall  created  by  lapse  of  two  years 

without  action 1499 


disability  of  aliens  during,  excepted  from  statute  of  limitations.  404 

damages  on  vacating  injunction  against  ejectment  or  dower,  in- 
clude   617 

issues  of  fact  in  action  for,  are  triable  by  jury 968 

action  for,  triable  in  countjr  where  property  situated 982 

order  restraining  waste  during  period  ox  redemption  from  sale 

on  execution 1442 

of  property  sold  on  execution;  motion  to  Dunish  for  contempt.  1443 

commitment  for  contempt   1444 

discharge  on  undertaking   1445 

prevention  of,  by  defendant  pending  action  affecting  real  prop- 
erty    1681 

against  whom  action  for,  lies 1661 

heir,  devisee  or  grantor  of  reversion  may  maintain 1^2 

may  be  maintained  by  or  against  infant  in  his  own  name 1686 

ward  may  maintain  action  for,  against  guardian 1653 

action  for,  by  grantee  of  realty  sold  under  execution 1654 

judgment  for  treble  damages 1655 

forfeiture  of  life  estate  or  unexpired  term  for  malicious 1655 

against  co-tenant 1656 

partition  of  property  in  action  against  co-tenant 1656 

mterlocutory  judgment  for  partition   1667 

partition:  reference,  etc.,  to  ascertain  riehts  and  interests 1657 

necessary  parties  to  be  brought  in 1667 

deduction  of  damages  from  defendant's  share 1658 

view  by  court  or  jury 1659 

Wayne  County. 

allowance  to  grand  and  trial  jurors 3314 

Weather. 

certified  record  of  weather  bureau  observations  is  admissible  in 

evidence J^-*4 

evidence   of   weather  conditioas • .  0611 

Weatcheater    County. 

notes  of  issue  and  notices  of  trial  in 977 

calendars  in S77 

compensation  of  court  crier 91 

fees  of  constables  and  dcnuty  sheriffs  for  attending  court 3312 

allowance  to  grand  and  trial  jurors 3314 

Widow. 

See  "  Surrogate's  Court." 
dower  rights,  see  "  Dower." 
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WllU. 

I.  In   generau 

Sec    "  SURROCATK*S    CoUKT." 

action  by  child  born  after  will  or  by  witness  to  will  to 

cover  share  of  property 

to  determine  validity  of  will  of  real  property 

construction   may   be   determined   by   judgment   in   action   to 

establish 

preference  of  actions  relating  to 791 

appointment  of  receiver  as  successor  to  sole  executor  pendin^^ 

action  to  construe    

additional  allowance  to  plaintiff  in  action  to  procure  adjudi- 
cation  upon    3252> 

computation 3282 

property  of  infant  or  incompetent  not  to  be  sold  contrary  to 
provisions  of   2357 


U.  Actions  to  establish. 

"next  of  kin"  defined 1870 

provisions  apply  to  will  made  before  enactment 1867 

when  cause  of  action  accrues 

limitation  of  action   

when  action  may  be  brought 1861 

action  to  establish  lost  will 1861 

judgment   that   will  be   established 1802 

construction  of  will   established  by  judgment 1862 

judgment  to  direct  transmission  of  copy  to  surrogate  and  tv 

suance  of  letters lf>G 

surrogate  to  record  will  and  issue  letters 1864 

evidence  required   to  establish  lost  or  destroyed  will 1865 

appointment  of  receiver  as  successor  to  sole  executor  pending 

action 186^ 


III.  Peobate. 

See  "  Sueeogate's  Couet." 
competency    and    admissibility    of    testimony    of    physician..     836 

of  attorney   who   is  subscribing  witness 896 

acknowledgment    of    will    does    not    render    it    admissible    in 
evidence 937 


Wltnesaea. 

See  "  Sueeocate's  Couet." 

I.  Attendance;     examination;     privilege.       See,     also,     "Sue- 
poena." 

power  to  administer  oaths 7 

examination  to  ascertain  capacity  to  take  oath 850 

may  be  subpoenaed  to  attend  before  referee 1017 

power  of  referee  to  compel  attendance  by  attachment 1018 
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Wltnesseai  —  Continued. 

I.  Attendance;  Examination;   Privilege  —  Continued. 

habeas  corpus  to  bring  up  prisoner  to  testify,  see  "  Habeas 
Corpus." 

requiring  attendance  before  arbitrators 2370 

production  of  books  can  be  compelled  only  by  order  or  sub- 
poena duces  tecum 867 

attendance  and  examination  before  sheriff's  jury 106 

must  answer,  though   answer  admits  civil   liability 837 

cannot    refuse    to  'answer    incriminating    question    in    action 

against  corporation   for   usurping   franchise 1955 

answer  not  excused  in  supplementary  proceedings  as  tending 

to  convict  of  fraud 2400 

privileged   communications   between   husband   and   wife 831 

confessions    to    clergymen 833 

to  attorneys  and  their  employees 835 

professional  information  by  physicians  and  nurses....  834 

physician  may  testify  when  validity  of  will  in  question.  886 

physician  attending  injured  party  in  hospital S36 

attorney  who  witnessed  will  may  testiiy 836 

waiver  of   privilege , 836 

testimony  of  hospital  physician  to  be  taken  by  deposition....  836 

order   for  subpoena   for  hospital   physician 836 

service  of  subpoena  on  hospital   physician .*........  836 

II.  Competency;  credibility. 

not   excluded   for  interest 828 

parties  not  excluded    828 

husband   or   wife   of   party   not   excluded 828 

testimony  at  former  trial  of  party  or  witness  since  deceased 

admissible 830 

since    insane    admissible 830 

absent  in  military  or  naval  service  admissible 830 

party  cannot  testify  to  personal  transaction   with  decedent. .  82S^ 

competency  of  husband  or  wife  in  action  for  divorce 831 

of  plaintiff's  wife  in  action  for  criminal  conversation..  831 

not  excluded  for  conviction  for  crime 832 

conviction  for  crime  may  be  used  to  impeach  credibility....  832 

admission  by  member  of  corporation 839 

testimony   of   party   adduced    for   adverse    party   may   be    re- 
butted    838 

testimony  of  surveyor  and  proof  of  standard  of  measurement.  841a 

III.  Delinquent  and  recusant  witnesses. 

refusal  to  be  sworn  or  to  answer  is  contempt 8 

to  attend  and  testify,  a  contempt 14 

preventing  attendance  of,  a  contempt ,* 14 

commitment  for  refusal  to  be  examined  or  to  answer. . . .  856 
punishment    of    recalcitrant    witness    on    deposition    for    use 

without    the    state 915 

power  of  referee  to  punish   for  contempt 1Q18 

warrant  of   N.    Y.   city   court   to   apprehend   witness   may  be 

executed  in  adjoining   counties 388 
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IV.   PUVILBGE  FROM  AEXX8T. 

when  privilege  exists.  • , , 

discharr:  from  arrest  in  violation  of  privilege •  881 

what  judges  may  discharge  witnesses  unlawfully  arrested....  8S2 

arrest  in  violation  of  privilege  is  void 863 

is  a  contempt •  863 

damages  for  unlawful  arrest  •  868 

liability  of  sheriff  for  unlawful  arrest 


I  •« 


V.  Fem. 

generally.   S318 

on  deposition  to  be  used  in  another  state 3319 

in  justice's  court 3327 

party  testifying  not  entitled  to  witness  fees J 3288 

attorney  testifying  for  client  not  entitled  to  witness  feet....  3288 

payment  of  fees  tor  attendance  before  sheriff's  jury 106 

not  to  be  taxed  in  court  of  claims 274 

VI.  In  justicbs'  coukts. 

when  subpoena  may  issue 296ft 

attachment  against  defaulting  witness 2fl7t 

adjournment  on  issuing  attacnment  for  witness 2M7,  2968 

execution  of  attachment , 2972 

in  adjoining  county 2873 

who  liable  for  fees  on  attachment. 2972 

fine  for  refusal  to  attend  or  testify 2S74 

imposition  of  fine 2975 

minute  of  conviction  of  delinquent  witness 2976 

execution  for  fine 2977 

application  of  fines 2978 

delinquent  witness  liable  in  damages 2979 

oath 3000 

commitment  for  refusal  to  be  sworn 9001 

contents  of  warrant  of  commitment 8002 

imprisonment  of  recusant  witness • 9002 

determination  of  competency 8005 

fees 3327 


WoBiAn* 

not  to  be  arrested,  except*  etc 553 

exempt  from  arrest  in  justice's  court 2894 

have  same  exemption  from  execution  as  householder 1382 

when  execution  against  person  may  issue 1488 

special  damages  need  not  be  alleged  or  proved  when  uncbastity 

imputed 190<^ 

damages  for  slander  are  separate  property  of  married  woman..  1906 

enforcement  of  judgment  for  wages  in  N.  Y.  city  court 8167 

in  Brooklyn  justice's  court 8131 

in  New   York  municipal  courts 3221 

OMrts  in  action  for  wages  in  New  York  municipal  court 8222 

in  Brooklyn  justice's  court .., • 3131 


See   *'CBaTioRARr;"   "  Habsas   Corpus;**  " MANBAKVt; * 
"  Prohibition." 

must  be  in  name  of  people • • •••••••  28 

in   English   language •••••••.•••.••••..••  22 

tested   in  name  of  judge 23 

when  returnable 28 

■inst  be  filed  with  return  thereto •  83 

subscribed  or  indorsed  with  name  of  officer  or  attorney.  84 

▼old  for  lack  of  seal  or  error  in  teste,  unless,  etc ••  81 
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in^rlts -i- Conilntied. 

not  avoided  by  failure  or  adjournment  of  court.  ..«.•.•.•..• .       44 

to  be  filed  with  clerk  in  supreme  court.  New  York  county 1245a 

tUte  wriu  enumerated IWl 

to  be  under  seal  of  court 1098 

at  instance  of  people  on  application  of  attorney-general  or 

^strict  attorney ."V*  ^^^ 

allowance  on   application   of  attorney-general   or  district 

attorney  to  be  indorsed 1908 

when  issued  on  application  of  individual,  mutt  state  re* 

lator 1994 

jparties  may  appear  by  attorney 199& 

return  to  be  under  hand  of  defendant 1096 

attorney  of  relator  deemed  attorney  for  people 1096 

allowance  to  be  indorsed  and  signed 1007 

final  determination  under,  is  by  final  order 1097 

amendment  of 1997 

motions  and  intermediate  orders  on 1907 

when  to  be  made  returnable 1008 

to  be  served  in  same  manner  as  summons 1000 

jion-payment  of  costs  awarded  by  final  order  punishable 

as  contempt 2007 

«(f  quod  damnum  to  be  known  as  writ  of  ass^sment  of  dam- 
ages   1001,  2108 

certiorari  may  be  known  as  writ  of  review JOOP 

writs  abotmhed,  ne  exeat 648 

injunction 602 

error  in  civil  actions 1208 

Jcire  facias. 1088 

4fuo  warranto,  .  • •.••.••.••.••.. 1068 

discharge 2048 

consultation.  •  .  •  •• 2100 

IVyomlnfv  County. 

allowance  to  grand  and  trial  jurors 8814 

Y. 
VoBkera,  City  Court  of, 

is  a  court  of  record 2 

jurisdiction  of  summary  proceedings  to  dispossess 2234 

in   civil   actions    3203,  .'^2(V« 

summons  mav  be  served  within  Westchester  county 8206 

application  of  provisions  of  code  8208 

Mction  8801  relative  to  clerk's  fees  not  applicable 8802 

-resident  may  be  required  to  ipve  '^urity  for  costs....  8206-8270 
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THE  NEW  YORK  CITY  MUNICIPAL 

COURT  CODE. 

[L.   1915,  ch.  279;  superseding  The  Municipal  Court  Act. 

L.  1902,  ch.  680.] 

AN  ACT  in  relation  to  tbe  municipal  court  of  the  city  of  Kew 
York,  and  repealing  certain  statutes  affecting  such  court,  its 
justices  and  officers. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Aa^mhly,  do  enact  cw  follows: 

Title        I.  Organiiation   and  jarisdlctioD.      (f|    1-16.) 

II.  Venue   and    commeucement   of    actions,    parties.      (|i    17-28.) 

III.  ProTlBional    remedies   and    actions    to    foreclose    liens   on   cbattels. 

(If   2»-77.) 
Article       I.  Arrest,      (if   29-88.) 

II.  Attacbment.      (fi    3iMS6.) 

III.  Replevin,      (ff   57-69.) 

IV.  Action  to  foreclose  a  lien  on  a  chattel,    (ff  10-77), 

IV.  Pleadings,      (ff    78-94.) 

V.  Proceedings  between  Joinder  of  Issue  and  trial,     (ff   96-117.) 
Article       I.  Bringing   cause  oo   for    trial;    adjournments;    subi>oe- 
nas;   attacbment  against  and  liability  of  defaulting 
witness.      (If  95-100.) 
II.  Commission   to   take  toHtlmony;   depositions;   physical 
examination,     (ff  101-117.) 
VI.  Trial;    Jurors;    submission    of    controyemy.      (ff    118-124.) 
VII.  Judgment   and    execution,      (ff    125-142.) 
Article       I.  Judgments,     (ff  125-129.) 
II.  Execution,      (ff   130-142.) 
VIII.  Clerks  and  marslials.      (If    143-153.) 
Article       I.  Clerks.      (ff    143-144.) 
II.  Marshals,      (ff   145-153.) 
IX.  Appeals,      (ff   154-163.) 
X.  Costa  and  fees,      (ff   164-178.) 
XI.  DeflnltioDs;    construction   and   effect  of  act.      (ff    179-186.) 

TITLE  I. 
Organization  and  Jurisdiction. 

Sec.  1.  The  court  and  Justices  continued ;    term  of  office. 

2.  Qualifications  and  duties  of  Justices;   oath  of  office. 

3.  Salaries  of  Justices. 

4.  Vacancy   In   the  office   of   Justice. 

5.  Districts   and  number  of  Justices  therein. 

6.  Jurisdiction. 

7.  Board  of  Justices. 

8.  Rules  of  court. 

9.  Death   or  removal  of  Justice  not  to  affect  proceedings. 

10.  Time  and  place  of  holding  court. 

11.  Seals. 

12.  Access  to  court  houses;   expenses  of  court,   how  paid. 

13.  Criminal  and  civil  contempt. 

14.  Process;   where  service  may  be  made. 

15.  Conformity  to  supreme  court  practice. 

I  1.  Tlie  court  and  Justices  continued  i  term  of  olBee* 

The  municipal  court  of  the  city  of  New  York,  as  it  exists  on 
the  thirty-first  day  of  August,  nineteen  hundred  and  fifteen, 
shall  be  continued;  provided,  however,  that  from  and^  after  the 
first  day  of  September,  nineteen  hundred  and  fifteen,  it  shall  be 
a  court  of  recurd.  The  justices  thereof  in  office  when  this  act 
takes  effect  shall  continue  to  hold  office  until  the  expiration  of 
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their  respective  lerms,  Tbe  successora  of  aaid  justices  shall  be 
elected  lor  terms  of  teii  years  by  the  elettore  of  the  severmJ 
muiiidpal  c^ourt  diatricte,  as  hereby  eoDBtituted.  at  the  )CPD<-ral 
election  to  be  helii  in  the  years  at  the  end  of  which  the  resperliTP 
'i  jnatii'CB  Hhall  ex|)ir 

ii^'h  '^T -— 
L,   vOU)    and   I3M. 
I  1.   4>all float lena  ud  datlsa  of  J«alleeB|  aBtb    o(    oSb*. 

No  one  shall  be  eligible  to  the  office  of  justire  of  thin  court. 
after  the  first  day  of  September,  nineteen  hundred  and  flfteeb. 
nnlesH  he  be  a  reaideot  and  elector  in  the  district  for  which  he 
shall  be  elected  or  app<HDted  and  shall  have  beeo  an  attorner 
and  counRelor-at-law  of  the  stale  of  New  York  for  at  least  fir# 
years  or  unless  he  shall  have  seryed  as  a  jostiee  of  such  municiiial 
court.  No  justice  shall  eassKe  iu  any  other  business  or  profea-  | 
slon.  or  hold  any  other  public  office,  or  act  qb  referee  or  rccfiTer,  | 

but  each  justice  shall  devote  his  whole  time  and  capacity,  so  far 
as  the  public  interest  demands,  to  the  duties  of  hie  olOce.  Before 
entering   upon   his  duties  each   justice  elected  or  appointed   par-  ' 

Buant  to  this  act,  shall  take  and  Sle  with  the  city  clerk  the  oath 
of  office  prescribed  by  the  couatitotion. 

The  justices  msy,  by  virtue  of  their  offices,  administer  oaths. 
take  deifositions  and  acknowledgments  within  the  city  of  Xew 
York,  and  certify  the  name  in  the  manner  and  with  like  effect  a» 
Justices  of  other  courts  of  record. 

New.  Supemdec  l|  13S3,  lis*  of  GKKIer  Nfw  ¥ofk  Chuter  wltbMt 
ehingp.     LiKt  HFDlencc  includm  furciEr  I  10  or  Munldpal  Court  Act. 

I  10  DrtgloiUi  rsilud  tram  L.  IBOl,  cb.  MB.  |   1379. 

VS.  Salaries  of  Jastlces. 
he  salary  of  each  iustice,   except  those  appointed  or  elected 
from  the  boroughs  of  Queens  and  Richmond,  shall  be  eight  thou- 
sand dollars  a  year,  to  be  paid  in  equal  monthly  installmeots  by 
the  proper  officers  of  the  city  and  the  salajy  of  each  justice  ap- 
pointed  or   elected   for   the   boroughs   of   Queens   and    RichmoDd 
shall  be  seven  thousand  dollars  a  year,  to  be  paid  in  the  same 
manner;  provided,  however,  that  whenever  a  jiistiee  elected  or  ap- 
,  pointed  for  the  borongh  of  Queens  or  the  borough  of  Richmood 
shall  hold  court  in  either  of  the  boroughs  of  Manhattan,  Brook- 
lyn or   The   Broni,   he   shall   receive   the   ndditional   sum   of  ten 
dollars  for  each  da.v  on  which  be  shall  so  hold  court,  not  exceed- 
ing, however,  such  sum  as  shall,   together  with  his  said  salary. 
make  the  amount  recHved  by   him  in  any  one  year  equal  to  the 
salary  of  a  justice  of  one  of  the  other  borouBhs.     Ruch  additional 
hall   be   paid   on   the   certification   of   the   president   of   the 
of  justices  that  the  holdlnjt  of  court  by  snch  justice  was 
ttry,   in  consequence  of  the  illness  or  necessary  abaence  of 
stlce  regularly  assigned  to  hold  the  same,  or  oa  aceonnt  of 
re  of  bnslness. 

I    138S   of   rjr»it<T   Nfw   York   Ch»rt»r.    sa    (oicnded    by    L.    WK. 
,   rs-enacted  wllhouC  obaqge. 
Vacaner  In  tbp  ofllee  of  Jnatlee. 
J.  .acancy  occurring  in  the  office  of  justice  of  this  court  other- 
wise than  by  expiration  of  term,  shall  be  filled  at  the  next  ensuing 
general  election  for  the  unexpired  term  conuienciDg  on  the  firat 
day  of  January  next  after  snid   election;  and   the  mayor  of  the 
city  of  New  York  shall  app<Mnt  a  duly  nualitied  attomev   to  SU 
Buch  vacancy  in  the  interim,  within  twenty  days  after  (he  same 

k'^^,'^"""  '•  "ihitiBtmir  I  1,167  of  Oreil*!  New  Torfc  fhirtfr.    h.  IWl. 
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I  6.  [Am'A,  IftlO,  1017,  1918.]  .Districts  and  number  of 
Jvistlces    therein. 

The  several  horonehs  composing  the  city  of  New  York  are 
hereby  divided  into  'districts,  in  each  of  which  sessions  of  the 
court  shall  be  held,  and  Justices  shall  hold  office  therein  in  number 
as   follows: 

a.  In  the,  borough  of  The  Bronx  there  shall  be  two  districts,  as 
follows: 

1.  The  first  district  embracing  the  territory  bounded  by  and 
ivithin  the  following:  Beginning  at  the  center  line  of  Mount 
Vernon  avenue  and  its  junction  with  the  northern  boundary  line 
of  the  city  of  New  York,  southerly  to  Bast  Two  Hundred  and 
Thirty-third  street,  easterly  to  the  Bin^nx  river,  thence  along  the 
Bronx  river  to  Fordham  road,  theuce  along  Fordham  road  to 
Southern  boulevard,  thence  along  fck>uthern  boulevard  to  Marmion 
avenue,  thence  along  Marmion  avenue  to  E}ast  One  Hundred 
and  Seventy-fifth  street,  thence  along  East  One  Hundred  and 
Seventy-fifth  street  to  Southern  boulevard,  thence  along  t^uthem 
boulevard  to  Crotona  I'ark  east,  thence  alotig  Orotona  Park  east 
to  Clinton  avenue,  thencQ  along  Clinton  ^venue  to  East  One 
Hundred  and  Sixty-ninth  street,  thence  along  East  One  Hundred 
and  Sixty-ninth  street  to  Union  avenue,  thence  along  Union 
avenue  to  East  One  Hundred  and  Forty-ninth  street,  thence  along 
Bast  One  Hundred  and  Forty-ninth  street  to  the  waticrs  of  the 
Bast  river,  thence  along  the  waters  of  the  E)a8t  river  to  the 
northern  boundary  line  of  the  city  of  New  York,  thence  along 
the  northern  boundary  line  .of  the  city  of  New  York  to  the  point 
or  place  of  beginning:  In  which  district  there  shall  be  two  justices. 
(Subd.  a.  1.   Amended  by  L.  1917,  ch.  728,  in  effect,  June  4,  1917.>i 

2.  The  second  district  embracing  the  remainder  of  said  bor- 
ough; in  which  district  there  shall  be  two  justices. 

b.  In  the  borough  of  Manhattan  there  shall  be  nine  districts, 
as  follows: 

1.  The  first  district  embraces  the  territory  bounded  on  the 
south  and  west  by  the  southerly  and  westerly  boundaries  of  the 
said  borough;  on  the  north  by  the  center  line  of  Fourteenth  street 
and  the  center  line  of  Fifth  street,  from  the  Bowery  to  Second 
avenue;  on  the  east  by  the  center  lines  of  Fourth  avenue,  from 
Fourteenth  street  to  Fifth  street.  Second  avenue,  Chrystie  street. 
Division  street  and  Catharine  street;  in  which  district  there  shall 
be  three  justices. 

2.  The  second  district  embraces  the  territory  bounded  on  the 
south  by  the  center  line  of  Fifth  street,  from  the  Bowery  to 
Second  avenue,  and  on  the  south  and  east  by  the  southerly  and 
easterly  boundaries  of  the  said  borough:  on  the  north  by  the 
center  line  of  East  Fourteenth  street;  on  the  west  by  the  center 
lines  of  Fourth  avenue,  from  Fourteenth  street  to  Fifth  street, 
and  of  Second  avenue,  Ohrystie  street.  Division  street  and  Cath- 
arine street;  in  which  district  there  shall  be  four  justices. 

3.  The  third  district  embraces  the  territory  bounded  on  the 
south  by  the  center  line  of  Fourteenth  street:  on  the  east  by  the 
center  line  of  Seventh  avenue,  from   Fourteenth  street  to  Fifty- 

iL.  1917,  ch.  728,  %  2.  This  art  shall  not  aflfect  any  action  or  proceeding 
In  the  Dinnlctpal  coart  as  prpsently  constituted  in  the  boroogli  of  The 
Bronx  now  pending,  or  affect  In  nnywiw  the  Justices  of  the  districts  now 
existing,  who  shall,  until  the  expiration  of  their  respei'tive  tf-rms,  be  and 
rontlnne  ^s  Justices  of  said  court  for  the  districts  for  which  they  were 
elected, 
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ninth  street,  and  by  the  center  line  of  Central  Park  West,  trvvn 
Fifty-ninth  street  to  Sixty-fifth  street;  on  the  north  by  the  center 
line  of  Sixty-fifth  street  and  the  center  line  of  Fifty-ninth  street, 
from  Seyenth  to  Eighth  avenues;  on  the  west  by  the  westerly 
boundary  of  the  said  borough;  in  which  district  there  shall  be  two 
justices. 

4.  The  fourth  district  embraces  the  territory  bounded  on  the 
south  by  the  center  line  of  East  Fourteenth  street;  on  the  west 
by  the  center  line  of  Lexington  avenue  and  by  the  center  line  of 
Irving  place,  including  its  projection  through  Gramercy  park:  on 
the  north  by  the  center  line  of  Fifty-ninth  street;  on  the  east 
bj  the  easterly  line  of  said  borough;  excluding,  however,  any  por- 
tion of  Black  well's  island;  in  which  district  there  shall  be  two 
justices. 

5.  The  fifth  district  embraces  the  territory  bounded  on  the 
south  by  the  center  line  of  Sixty-fifth  street:  on  the  east  by  the 
center  line  of  Central  Park  West;  on  the  north  by  the  center  line 
of  One  -Hundred  and  Tenth  street;  on  the  west  by  the  westerly 
boundary  of  said  borough;  in  which  district  there  shall  be  three 
justices. 

6.  The  sixth  district  embraces  the  territory  bounded  on  the 
south  by  the  center  line  of  Fifty-ninth  street,  and  by  the  center 
line  of  Ninety-sixth  street  from  Lexington  avenue  to  ¥itth  ave 
tiue;  on  the  west  by  the  center  line  of  Lexington  avenue,  from 
Fifty-ninth  street  to  Ninety-sixth  street,  and  the  center  line  of 
Fifth  avenue,  from  Ninety -sixth  street  to  One  Hundred  and 
Tenth  street;  on  the  north  by  the  center  line  of  One  Hundred 
and  Tenth  street;  on  the  east  by  the  easterly  boundary  of  said 
borough;  including,  how^ever,  all  of  Blackwell's  island  and  ex- 
cluding any  portion  of  Ward's  island;  in  which  district  there  shall 
be  two  justices. 

7.  The  seventh  district  embraces  the  territory  bounded  on  the 
south  by  the  center  line  of  One  Hundred  and  Tenth  street;  on  the 
east  by  the  center  line  of  Fifth  avenue  to  the  northerly  terminus 
thereof,  and  north  of  the  northerly  terminus  of  Fifth  avenue,  fol- 
lowing in  a  northerly  direction  the  course  of  the  Harlem  river  on 
a  line  coterminous  with  the  easterly  boundary  of  said  boroagh; 
on  the  north  and  west  by  the  northerly  and  westerly  boundariet 
of  said  borough;  in  which  district  there  shall  be  three  justices. 

8.  The  eighth  district  embraces  the  territory  bounded  on  the 
south  by  the  center  line  of  One  Hundred  and  Tenth  street;  on  the 
west  by  the  center  line  of  Fifth  avenue;  on  the  north  and  east  by 
the  northerly  and  easterly  boundaries  of  said  borough,  including 
Randall's  island  and  the  whole  of  Ward's  island;  in  which  dis- 
trict there  shall  be  two  justices. 

9.  The  ninth  district  embraces  the  territory  bounded  on  the 
south  by  the  center  line  of  Fourteenth  street  and  by  the  center 
line  of  Fifty-ninth  street,  from  the  center  line  of  Seventh  avenue 
to  the  center  line  of  Central  Park  W^est;  on  the  east  by  the  center 
line  of  Lexington  avenue  and  by  the  center  line  of  Irving  place, 
including  its  projection  through  Gramercy  park,  and  by  the  center 
line  of  Fifth  avenue,  from  the  center  line  of  Ninety-sixth  street 
to  the  center  line  of  One  Hundred  and  Tenth  street:  on  the  north 
by  the  center  line  of  Ninety-sixth  street,  from  the  center  line  of 
Lexington  avenue  to  the  center  line  of  Fifth  avenue,  and  by  One 
Hundred  and  Tenth  street,  from  Fifth  avenue  to  Central  Park 
West;  on  the  west  by  the  center  line  of  Seventh  avenue  and  Cen- 
tral Park  West;  in  which  district  there  shall  be  four  justices. 

c.  In  the  borough  of  Brooklyn  there  shall  be  seven  districts, 
as  follows: 
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.  1.  The  first  district  embraces  the  territory  bounded  by  and 
within  the  following:  Beginning  at  the  intersection  of  Wash- 
ton  avenue  and  Flushing  avenue  along  Flushing  avenue  to  Navy 
street,  to  the  westerly  side  of  the  United  States  navy  yard,  to 
Wallabout  channel  through  the  waters  of  Wallabout  channel, 
Kast'  river,  Buttermilk  channel.  Upper  bay,  Gowanus  bay  to 
Hamilton  avenue,  to  Prospect  avenue,  to  Fifth  avenue,  to  Flat- 
bush  avenue,  to  Fulton  street,  to  Bridge  street,  to  Myrtle  avenue, 
to  Raymond  street,  to  Bolivar  street,  to  Saint  Edwards  street, 
to  Willoughby  street,  to  Raymond  street,  to  Lafayette  street,  to 
Navy  street,  to  DeKalb  avenue,  to  Wasliington  park  or  Cum- 
berland street,  to  Myrtle  avenue,  to  Washington  avenue,  to  point 
of  beginning,  in  which  district  there  shall  be  one  justice. 

2.  The  second  district  embraces  the  territory  bounded  by  and 
within  the  following:  Beginning  at  the  intersection  of  Washing- 
ington  avenue  and  Flushing  avenue,  thence  along  Flushing 
avenue  to  Broadway,  to  Stuyvesant  avenue,  to  Fulton  street, 
to  Schenectady  avenue,  to  Atlantic  avenue,  to  Waverly  avenue, 
to  Greene  avenue,  to  Washington  avenue,  to  point  of  beginning, 
in  which  district  there  shall  be  two  justices. 

3.  The  third  district  embraces  the  territory  bounded  by  and 
within  the  following:  Beginning  at  the  intersection  of  Navy 
street  and  Flushing  avenue,  thence  along  Flushing  avenue  to 
Broadway,  to  Willoughby  avenue,  to  Bushwick  avenue,  to  Suy- 
dam  street,  to  Central  avenue,  to  Starr  street,  to  boundary  line 
of  Kings  and  Queens  counties,  thence  along  said  tine  to  New- 
town creek,  through  the  waters  of  Newtown  creek  to  East  river, 
to  Wallabout  channel,  to  the  westerly  side  of  the  United  States 
navy  yard,  to  Navy  street,  to  point  of  beginning,  in  which 
district  there  shall  be  two  justices. 

4.  The  fourth  district  embraces  the  territory  bounded  by  and 
within  the  following:  Beginning  at  the  intersection  of  Stuy- 
vesant avenue  and  Broadway,  thence  along  Broadway  to  Wil- 
loughby avenue,  to  Bushwick  avenue,  to  Suydam  street,  to  Cen- 
tral  avenue,  to  Starr  street,  to  Kings  and  Queens  line,  along  said 
line  to  Stanhope  street,  to  Hamburg  avenue,  to  DeKalb  avenue, 
to  Bushwick  avenue,  to  DeKalb  avenue,  to  Broadway,  to  Hop- 
kinson  avenue,  to  McDonough  street,  to  Broadway,  to  Jamaica 
avenue,  to  Alabama  avenue,  to  Atlantic  avenue,  to  Eastern  park- 
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way,  to  Howard  avenue,  to  East  New  York  avenue,  to  Mont- 
gomery street,  to  Franklin  avenue,  to  Atlantic  avenue,,  to  Sche- 
nectady avenue,  to  Fulton  street,  to  Stuyvesant  avenue,  to  the 
place  of  beginning,  in  which  district  there  shall  be  one  justice. 

5.  The   fifth  district  embraces   the  territory  bounded   by   and 
within  the  following:     Beginning  at  the  intersection  of  Gowanus 
canal  and  Hamilton  avenue,  thence  along  Hamilton  avenue  to 
Prospect   avenue,   to   Terrace   place,   to   Seventeenth    street,   to 
Eleventh   avenue,    to   Terrace   place,    to    Gravesend   avenue,   to 
Fort    Hamilton    parkway,    to    Thirty-ninth    street,    to    Twelfth 
avenue,  to  Fortieth  street,  to  Thirteenth  avenue,  to  Forty-first 
street,   to   Fourteenth   avenue,   to   Forty-fourth   street,    to    West 
street,   to   Eighteenth   avenue,   to   Gravesend   avenue,   to   Foster 
avenue,  to  East  Seventeenth  street,  to  Avenue  B,  to  Nostrand 
avenue,  to  Avenue  U,  to  Gerritsen  avenue,  to  Avenue  U,  to  Gerrit- 
sen  basin  or  Mill  pond,  to  the  waters  of  Sheepshead  bay,  through 
said  waters  to  the  line  dividing  the  borough  of  Brooklyn  from  the 
borough  of  Queens  in  Rockaway  inlet  from  the  intersection  of 
Bockaway  inlet  and  the  borough  line  along  said  line  to  the  waters 
of  the  Atlantic  ocean,  through  said  waters  to  the  Lower  bay. 
Gravesend    bay,    the    Narrows,    Upper   bay,    to    Gowanus    bay. 
Gowanus  canal  to  point  of  beginning,  in  which  district  there  shall 
be  one  justice. 

6.  The  sixth  district  embraces  the  territory  bounded  by  and 
within  the  following:  Beginning  at  the  intersection  of  Farra- 
gut  road  and  east  Fifty-eighth  street,  thence  along  East  Fifty- 
eighth  street  to  Clarendon  road,  to  Ralph  avenue,  to  Church 
avenue,  to  East  Ninety-first  street,  to  Linden  avenue,  to  East 
Ninety-eighth  street,  to  Howard  avenue,  to'  East  New  York 
avenue,  to  Montgomery  street,  to  Franklin  avenue,  to  Atlantic 
avenue,  to  Waverly  avenue,  to  Greene  avenue,  to  Washington 
avenue,  to  Myrtle  avenue,  to  Washington  park  or  Cumberland 
street,  to  DeKalb  avenue,  to  Navy  street,  to  Lafayette  street,  to 
Raymond  street,  to  Willoughby  street,  to  Saint  Edwards  street 
to  Bolivar  street,  to  Raymond  street,  to  Myrtle  avenue,  to  Bridge 
street,  to  Fulton  street,  to  Flatbnsh  avenue,  to  Fifth  avenue,  to 
Prospect  avenue,  to  Terrace  place,  to  Seventeenth  street,  to 
Eleventh  avenue,  to  Terrace  place,  to  Gravesend  avenue,  to  Fort 
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Hamilton  parkway,  to  Thirty-ninth  street,  to  Twelfth  avenue,  to 
Fortieth  street,  to  Thirteenth  avenue,  to  Forty-first  street,  to 
Fourteenth  avenue,  to  Forty-fourth  street,  to  West  street,  to 
eighteenth  avenue,  to  Gravesend  avenue,  to  Foster  avenue,  to 
East  Twenty-ninth  street,  to  Farragut  road,  to  point  of  begin- 
ning, in  which  district  there  shall  be  two  justices. 

7^  The  seventh  district  embraces  the  territory  bounded  by  and 
within  the  following:  Beginning  at  the  intersection  of  Broad- 
way and  Jamaica  avenue,  to  Alabama  avenue,  to  Atlantic 
avenue,  to  Eastern  parkway,  to  Howard  avenue,  to  East  Ninety- 
eighth  street,  to  Linden  avenue,  to  East  Ninety -first  street,  to 
Church  avenue,  to  Ralph  avenue,  to  Clarendon  road,  to  East 
Fifty-eighth  street,  to  Farragut  road,  to  East  Twenty-ninth 
street,  to  Foster  avenue,  to  East  Seventeenth  street,  to  Avenue 
R,  to  Nostrand  avenue,  to  Avenue  U,  to  Gerritsen  avenue,  to 
Avenue  U,  to  Gerritsen  basin  or  Mill  pond,  to  the  waters  of 
Sheepshead  bay,  through  said  ^waters  to  the  line  dividing  the 
borough  of  Brooklyn  from  the  borough  of  Queens  in  Rockaway 
inlet,  from  the  intersection  of  RocSaway  inlet  and  the  borough 
line,  along  said  line  to  Stanhope  street,  to  Hamburg  avenue,  to 
DeKalb  avenue,  to  Bush  wick  avenue,  to  DeKalb  avenue,  to 
Broadway,  to  Hopkinson  avenue,  to  McDonough  street,  to  Broad- 
way, to  the  point  of  beginning,  in  which  district  there  shall  be  two 

justices. 

Subd.  c  repealed  and  re-enacted  by  L.  1916,  ch.  479;  am'd  by  L.  1918,  ch. 
338,  in  effect  May  8,  1918. 

[li.  1918,  ch,  539, 1  2.  This  act  shall  not  affect  any  action  or  pro- 
ceeding  in  the  municipal  courts  as  presently  constituted,  now  pend- 
ing, or  affect  any  of  the  districts  mentioned  in  said  section  C  of  said 
act  before  this  amendment  thereof,  or  affect  in  any  wise  the 
justices  of  the  districts  now  existing  who  shall  until  the  expira- 
tion of  their  respective  terms  be  and  continue  as  justices  of  said 
court  for  the  districts  for  which  they  were  elected,  and  of  the 
districts  by  this  act  territorially  changed  and  altered  bearing  the 
same  number  as  that  in  and  for  which  they  were  respectively 
elected.] 

d.  In  the  borough  of  Queens  there  shall  be  four  districts,  as 
follows : 

1.  The  first  district  embraces  the  territory  bounded  by  and 
within  the  canal,  Rapelye  avenue,  Jackson  avenue.  Old  bowery 
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Bay  road.  Bowery  bay,  Bast  river  and  Newtown  creek;  in  which 

district  there  shall  be  one  justice. 

2.  The  second  district  embraces  the  territory  bounded  by  and 
within  Maspeth  avenue^  Maurice  avenue.  Calamus  road,  Lunp 
Island  railroad,  Trotting-course  lane.  Metropolitan  avenue. 
boundary  line  between  the  second  and  fourth  wards,  boandary 
line  between  the  second  and  third  wards,  Flushing  creek,  Ireland 
Mill  road,  Lawrence  avenue,  Bradford  avenue,  Main  street,  lAn- 
coln  street,  Union  street,  Broadway,  Parsons  avenue,  Linifyln 
street,  Percy  street,  Sanford  avenue,  Murray  lane,  Bayside 
avenue,  Little  Bay  side  road.  Little  Neck  bay,  East  river.  Bowery 
bay.  Old  Bowery  Bay  road,  Jackson  avenue,  Rapelye  avenue,  the 
canal  and  Newtown  creek;  in  which  district  there  shall  be  one 
justice. 

3.  The  third  district  embraces  the  territory  bounded  by  and 
within  Maspeth  avenue,  Maurice  avenue,  Calamus  road,  Lon«r 
Island  railroad,  Trotting-course  lane.  Metropolian  avenue, 
boundary  line  between  the  second  and  fourth  wards,  Vanderveer 
avenue,  Jamaica  avenue,  Shaw  avenue,  Atlantic  avenue,  Morriei 
avenue,  Rockaway  road,  boundary  line  between  Queens  and  Nas- 
sau counties,  Atlantic  ocean,  Rockaway  inlet,  boundary  line  be- 
tween Queens  and  Kings  counties  and  Newtown  creek;  in  which 
district  there  shall  be  one  justice. 

4.  The  fourth  district  embraoes  the  territory  bounded  by  and 
within  the  boundary  line  between  the  second  and  fourth  wards^ 
the  boundary  line  between  the  second  and  third  wards,  Flnshinir 
creek,  Ireland  Mill  road,  Eawrence  avenue,  Bradford  avenue. 
Main  street,  Lincoln  street.  Union  street,  Broadway,  Parson* 
avenue,  Lincoln  street,  Percy  street,  Sandford  avenue.  Murray 
lane,  Bayside  avenue,  Little  Bayside  road,  Little  Neck  bay. 
boundary  line  between  Queens  and  Nassau  counties,  Rockaway 
road,  Morris  avenue,  Atlantic  avenue,  Shaw  avenue,  Jamaica 
avenue  and  Vanderveer  avenue;  in  which  district  there  shall  be 
one  justice. 

e.  In  the  borough  of  Richmond  there  shall  be  two  districts,  a» 
follows: 

1.  The  first  district  embraces  wards  one  and  three  of  said  bor- 
ough; in  which  district  there  shall  be  one  justice. 

2.  The  second  district  embraces  wards  two,  four  and  five  of  said 
borough;  in  which  district  there  shall  be  one  justice. 

New.     Ro-enactH   i|   1358-1363  of  Greater  New  York   Charter,   as  ameiidfd 
bj  U  1907,  cb.  603  and  L.  1008,  ch.  462,  but  makes  no  change  in  the  lav. 

i  6.  Jurisdiction. 

The  municipal  court  of  the  city  of  New  York  shall  have  juris- 
diction: 

1.  Of  the  following  actions  when  the  amount  claimed  in  the 
summons  does  not  exceed  one  thousand  dollars,  exclusive  of  in- 
terest and  costs:  an  action  upon  a  contract,  express  or  implied, 
other  than  a  contract  to  marry;  an  action  to  recover  a  fine  or 
penalty;  an  action  to  establish  a  mechanic's  lien  on  real  propert> 
and  to  recover  a  personal  judgment  for  the  amount  due;  an 
action  to  foreclose  a  lien  on  a  chattel;  an  action  to  recovor  dam- 
ajres  for  an  escane  from  the  jail  liberties  of  any  county  within 
the  city  of  New  York:  an  action  to  recover  damages  for  fraud  or 
deceit,  or  for  a  personal  injury  or  an  injury  to  prooerty.  except 
actions  to  recover  damages  for  asssuilt.  battery,  maMcions  prost*- 
cntion,  false  imprisonment,  libel,  slander,  criminal  conversation, 
seduction,   or  loss  of  society  of  husband  or  wife;  an  action  to 
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take,  state  and  determine  the  account  between  partners  after  dis- 
Bolntion  or  other  termination  of  their  partnership  relation,  and  to 
render  judgment  for  the  amount  so  found  to  be  due,  but  in  no 
event  for  more  than  one  thousand  dollars. 

2.  Of  the  following  actions  and  proceedings:  an  action  to  re- 
cover a  chattel  or  chattels  the  aiergregate  value  of  which  does  not 
exceed  one  thousand  dollars,  with  or  without  damages  for  the 
taking  or  detention  thereof;  a  summary  proceeding  authorized  by 
the  code  of  civil  procedure  to  recover  possession  of  real  property 
situated  wholly  or  partly  within  the  district  where  the  applica- 
tion is  made,  and  in  such  a  proceeding  it  shall  not  be  necessary 
for  the  court  to  sign  the  Warrant,  but  it  may  be  signed  by  the 
clerk:  an  action  in  behalf  of  the  people  of  the  state  or  the  city 
of  New  York,  brought  by  the  direction  of  a  commissioner  of 
public  charities  or  an  overseer  of  the  poor,'  upon  a  bastardy  or 
abandonment  bond;  an  action  upon  the  Dond  of  a  marshal  of  the 
city  of  New  York. 

3.  To  issue  or  vacate  a  requisition  to  replevy,  a  warrant  of  at- 
tachment, a  warrant  to  seize  a  chattel  and  an  order  of  arrest;  to 
zrant  or  vacate  a  stay  of  execution  or  of  other  proceedings,  in- 
'-•luding  a  warrant  in  summary  proceedings  to  recover  possession 
>f  real  property,  provided  that  in  summary  proceedings  no  stay 
ihall'be  granted  for  more  than  five  days;  to  render  judgment  in 
m  action,  or  to  make  a  final  order  in  a  summary  proceeding, 
apon  confession  or  upon  the  consent  of  both  parties. 

4.  Of  actions  and  summary  proceedings,  within  the  foregoing 
limitations,  by  or  against  the  city  of  New  York;  by  or  on  behalf 
of  the  people  of  the  state  of  New  York;  by  or  against  a  domestic 
corporation  or  a  foreign  corporation;  by  or  against  a  domestic  or 
foreign  executor  or  administrator  in  his  representative  capacity; 
by  or  against  a  committee  of  an  incompetent. 

5.  Of  actions  and  proceedings  of  which  the  municipal  court  of 
the  city  of  New  York  had  jurisdiction  on  the  thirty-first  day  of 
August,  nineteen  hundred  and  fifteen. 

6.  To  provide  systems  of  conciliation  and  arbitration  and  to 
enter  judgment  upon  an  award  of  arbitrators. 

7.  To  open  a  default;  to  direct  or  set  aside  a  verdict;  to  vacate, 
amend,  correct  or  modify  any  process,  mandate,  judgment,  order 
or  final  order,  in  furtherance  of  justice,  for  any  error  in  form  or 
substance;  to  grant  a  new  trial  upon  any  of  the  grounds  for 
which  a  new  trial  may  be  granted  by  the  supreme  court  in  an 
action  pending  therein,  including  the  grounds  of  fraud  and  newly 
discovered  evidence. 

Former  {  1  of  Municipal  Court  Act  amended  and  rewritten.  |  1,  as 
amended  by  L.  1905,  cb.  513;  L.  1908,  cb.  495;  L.  1910,  ch.  638.  Originally 
revined  from  L.  1882.  ch.  410.   |  1285;  L.  1901,  ch.  466,   |  1364. 

JurlRdictlon   Increased  from  $600   to  $1,000. 

Subd.  4  enlarge)!  the  cla8t$es  of  caaea  Included  in  former  subd.  18.  Subd. 
6  is  new.  See  §  8,  subds.  5  and  6.  Former  |  2  omitted  becanae  the  court 
has  onb'  those  powers  that  are  specifically  granted,  in  summary  proceedinga 
over  which  this  court  has  Jurisdiction  the  title  to  real  property  actually  doea 
come  in  Issue  without  affecting  the  iwwer  of  the  court.  In  other  cases  of 
whicli  this  court  has  jurisdiction  it  can  rarely  If  ever  come  In  Isaue.  Even 
under  former  S  2  the  court  Is  ousted  of  Jurisdiction  only  at  the  option  of 
the  defendant  and  upon  certain  contingencies. 

I  7.  Board   of  Justices. 

1.  The  justices  of  this  court  shall  constitute  the  board  of  Jus- 
tices and  shall  discharge  the  functions  thereof.  They  shall  elect 
from  their  own  number  a  oresident  of  the  board  of  Justices,  and 
may  at  pleasure  remove  him  and  elect  a  successor  in  his  place. 
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The  meetings  of  the  board  shall  be  public,  and,  so  far  as  prac- 
ticable, shall  be  held  at  regular  intervals;  and  all  its  proceedings 
shall  be  recorded  by  its  secretary  and  shall  be  preserved.  A  ma- 
jority' of  all  the  members  of  the  board  shall  constitute  a  quoniiiL 
The  board  maj?^  by  resolution  provide  for  the  conduct  of  its  noeet 
ings,  the  keeping  and  preservation  of  its  minutes  and  the  pablic 
inspection  thereof  at  reasonable  times;  for  the  order  of  judicial 
business,  the  manner  of  its  discharge  and  the  maintenance  of 
order  in  and  about  the  courts;  for  the  establishment  of  parts  of 
the  court  and  for  the  yearly  assija^nment  of  justices  to  bold  the 
several  parts  so  established;  provide^.,  however,  that  no  jnstice 
shall  sit  in  any  one  district  for  two  successive  months,  or  in  the 
borough  of  Manhattan  for  more  than  three  months  in  any  one 
year,  or  in  the  other  boroughs  for  more  than  the  minimum  num- 
ber of  months  under  a  system  of  complete  rotation  by  the  justices 
within  such  boroughs  respectively. 

3.*  The  president  of  the  board  of  justices  shall  preside  and  be 
entitled  to  a  vote  at  all  meetings  of  the  board.  In  addition  to  all 
the  other  powers  of  a  justice,  he  shall  exercise  general  super- 
vision of  the  business  of  the  court  and  have  such  otner  powers  ai^ 
may  be  conferred  by  resolutions  of  the  board.  He  shall,  when- 
ever he  deems  it  necessary  for  the  prompt  disposition  of  businc^ss, 
assign,  in  the  borough  from  which  he  was  elected,  any  justice 
temporarily  .to  hold  court  in  any  district  in  said  borough  other 
than  that  in  which  he  had  been  assigned  by  the  board,  and  ma> 
assign  a  justice,  with  his  consent,  regardless  of  borough  lines,  to 
any  district  within  the  city,  and  transfer  cases  for  trial  from  one 
district  to  another  in  the  same  borough.  The  acts  or  directions  of 
the  president  of  the  board  of  justices  may  be  vacated,  amended  or 
modified  by  a  majority  vote  at  a  regular  or  special  meeting  of  the 
board. 

4.  The  board  of  justices  may  designate  a  clerk  of  said  court  fin- 
one  of  said  districts  to  act  as  secretary  of  said  board  and  from 
time  to  time  substitute  another  and  fix  a  compensation  to  be  paid 
for  such  service,  not  exceeding  the  sum  of  one  thousand  dollars 
per  annum.  The  secretary  of  the  board  of  justices  shall  hare 
charge  of  such  administrative  work  and  perform  such  duties  as 
may  be  assigned  to  him  by  the  board.  He  shall  maintain  an 
office  where  he  shall  keep  such  records  as  the  board  mj^y  direct. 

Former  |  11  of  Manlelpal  Court  Act,  and  |  1374  of  Greater  •  New  Toit 
Charter,  amended  and  rewritten  with  new  matter  added.  Embcaces  some  vf 
the  matter  contained  In  former  H  12  and  13  of  Municipal  Conrt  Act.  {11. 
as  amended  by  L.  1004,  ch.  735;  L.  1907,  ch.  603.  Originally  reriaed  frcaa 
L.    leoi,    ch.   466.    {   1474. 

Syatem   of  rotation  of  justlcee  retained. 

{  8.  Rules  of  conrt. 

The  board  of  justices  may  adopt  and  amend  rules  relating  to 
the  following  subjects: 

1.  The  hours  during  which  the  court  shall  be  open. 

2.  The  duties  of  the  secretary  of  the  board,  clerks,  deputj- 
clerks,  assistant  clerks,  stenographers,  interpreters,  attendants 
and  employees:  the  manner  of  keeping  records  and  papers,  the 
collection  and  disposition  of  moneys  and  accounts  thereof. 

.3.  The  forms  and  practices  of  the  court,  including  forms  of 
pleading  and  all  matters  of  procedure  not  specifically  provided 
for  in  this  act. 

*  Snbd.  2,  BR  it  appears  In  the  report  of  the  Municipal  Court  OommlaBioa. 
Wa9  omitted  in  course  of  passage  through  the  Legislature. 
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4.  The  calendar  practice  and  the  desi^at  'on  of  a  part  or  parts 
of  the  court  where  special  classes  of  cases  shall  be  brought  or 
tried. 

5.  The  establishment  of  a  system  of  conciliation  whereby  con- 
troversies may  be  submitted  by  consent  of  the  parties  to  a  justice 
of  the  court  for  informal  hearing  and  decision  without  entry  of 
judgment. 

6.  The  establishment  of  a  system  of  arbitration  and  the  pro- 
cedure thereof. 

Such  rules  shall  be  submitted  to  the  presiding  justices  of  the 
arppellate  division  of  the  supreme  court  for  the  first  and  second 
departments,  or  to  the  justices  presiding  therein,  and,  when  ap- 
proved by  them,  shall  have  the  force  of  law. 

Former  f  12,  Amended  and  rewritten,  with  some  of  Its  prOTlslons  trans- 
ferred to  new  f  7,  and  with  new  matter  added.  |  12,  as  amended  b7 
L.  1903.  ch.  282;  L.  1804.  eh.  698:  L.  1907,  ch.  608;  U  1908,  ch.  431. 
Originally  revised  from  L.  1901,  eh.  466,   |  1375. 

ProTlKlons  fbr  forms  of  pleadings  and  systems  of  conciliation  and  arbitration 
are  new. 


I  8.  Deatb  or  remowal  of  Jvstiee  not  to  alfeot  proceedlnffs. 

No  process,  action,  judgment,  execution  or  proceeding  shall 
abate  or  be  discontinued  by  reason  of  the  death,  removal  from 
office  or  vacancy  in  office  of  any  justice,  but  another  justice  shall 
proceed  to  hear,  try,  determine  and  give  judgment  in  and  upon 
the  same,  and  upon  all  matters  and  things  pending  and  unde- 
cided or  not  acted  upon. 

Former  I  16  rewritten.  |  16  originally  revised  from  L.  1857,  ch.  344; 
L.   1882,  di.   410.    I   1390. 

f  10.  Time  and  place  of  holding  conrt. 

It  shall  be  the  duty  of  the  commissioners  of  the  sinking  fund 
to  provide  a.  suitable  place  for  holding  court  in  each  district  in 
the  city  of  New  York;  and  more  than  one  place  in  any  district 
may  be  provided  by  them  if  the  board  of  justices  shall  certify 
that  the  public  convenience  requires  such  additional  places. 

The  justices  assigned  by  the  board  of  justices  shall  hold  court 
in  one  or  more  parts  in  each  district  as  established,  and  on  such 
days  as  fixed,  bv  gaid  board  and  at  the  places  provided  by  the 
commissioners  or  the  sinking  fund.  In  each  district  in  the  bor- 
oughs of  Manhattan  and  Brooklyn,  and  in  the  second  district  of 
the  borough  of  The  Bronx,  on  every  day  of  the  year  except 
Saturdays,  Sunday.s,  legal  holidays  and  during  the  months  of 
July  and  August,  at  least  one  parUof  the  court  with  a  justice  in 
attendance  shall  be  open  for  the  transaction  of  judicial  business. 
During  the  months  of  July  and  August  the  court  in  each  district 
shall  be  in  session  for  at  least  two  days  in  each  week  and  shall 
try  summary  proceedings,  actions  for  wages  and,  on  good  cause 
shown,  other  actions  where  the  rights  of  the  parties  may  be 
jeopardized  by  delay,  and  such  other  actions  as  the  court  may 
deem  proper  to  be  tried. 

Former  {17  amended  and  rewritten.  |  17,  an  amended  by  L.  1907.  oh.  603. 
Originally  revlHed  from  L.  1K82.  vh.  410,  |  1291:  L.  1901,  oh.  466.  {  1371. 
Provisions  of  second  sentence  of  former  section  revised  and  made  appllcabki 
to  the  Borough  of  Brooklyn  and  to  the  second  district  of  the  Borough  of 
Bronx  (with  hours  of  holding  coart  omitted),  and  classes  of  cases  to  be  tried  in 
July  and  August  enlarged. 

1  11.   Seals. 

The  court  in  each  district  shall  have  an  official  seal  on  which 
shall  be  engraved  the  arms  of  the  state  of  New  York,  the  name 
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i  11.  Seals. 

The  court  in  each  district  shall  have  an  official  seal  on  whicb 

shall  be  eugraved  the  arms  of  the  state  of  New  York,  the  Dame 

of  the  court,  the  borough  and  the  district.     Such  seals  whmV.  be 

furnishchd  at  the  ezpeuHe  of  the  city  of  New  York. 

Former  f  18  rewritten  wltHoat  fmbstantial  change.     |  18  orlglHAllT   ni^larf 
from  L.   1882,  cb.  410.   |   1293;   U   1901,  ch.  466,    |   1371. 

I  12.  Access  to  court  houses  i  expenses  of  conrty  hoiv  palA. 

The  justices  of  the  court  shall  haye  access  to  and  possession  of 
the  court  houses.  It  shall  be  the  duty  of  the  board  of  aldermen 
of  the  city  of  New  York  and  its  several  officers  cbarfped  with 
duties  in  that  behalf,  to  supply  and  pay  for  whatever  may  be 
necessary  for  the  transaction  of  the  business  of  said  court  and 
the  justices  thereof,  to  supply  all  proper  accommodations,  books, 
stationery  and  furniture,  and  to  pajr  all  salaries,  compensations 
and  expenses  and  disbursements  herein  authorized:  and  the  board 
of  estimate  and  apportionment  shall  annually  include  in  its  final 
estimate  such  sums  as  may  be  necessary  to  pay  the  same. 

Former  |   19  rewritten  without  sabetantial  cfaange.     f  19  orlglnslly  rcrlsetf 
from   L.   1901,   cb.   466,    |   1380. 

I  18.  Criminal  and  civil  contempt. 

All  of  the  provisions  of  the  judiciary  law  relating  to  civil  and 
criminal  contempts  shall  apply  to  this  court,  except  snbdivisioo 
seven  of  section  seven  hundred  and  fifty -three  of  said  law  and 
except  that  the  provisions  of  said  law^  relating  to  sheriffs  shall 
apply  to  marshals,  subject  to  the  provisions  of  section  one  bun 
dred  and  fifty-one  of  this  act. 

New.     Bnperaedes  former  |l  4*8g. 
See  Judiciary  Law,  |f  750-781. 

I  14.  Process;  vrbere  service  may  be  made. 

The  court  shall  have  power  to  send  its  process  and  other  man' 
dates  in  an  action  or  special  proceeding  of  which  it  has  juris- 
diction to  any  part  of  the  city  of  New  York  for  service  or  execu- 
tion, and  to  enforce  obedience  thereto,  and  the  power  and  au- 
thority of  said  court  extends  to  the  whole  of  said  city  of  New 
York,  except  as  otherwise  expressly  prescribed  in  tWs  act. 

Former  |  0  rewritten  without  substantial  change.  |  9  originally  reTiaed 
from  L.   1901.  ch.  466,  |  1368. 

f  15.   Conformity  to  supreme  court  practice. 

Except  as  otherwise  provided  in  this  act  or  in  the  rules,  the 
practice,  pleadings,  forms  and  procedure  in  this  court  shall  con- 
form, as  nearly  as  may  be,  to  the  practice,  pleadiu{?s,  forms  and 
procedure  existing:  at  the  time  in  like  causes  in  the  supreme 
court,  any  statutory  limitations,  heretofore  enacted,  to  the  con- 
trary thereof  notwithstanding. 

New.  Supersedeii  former  |  20.  Adopted  from  U.  S.  E.  S.,  |  914,  proridlnf 
that  the  practice  on  the  law  aide  of  the  federal  courts  shall  conform  to 
the  State  practice.  Insures  the  application  to  the  Manlctpal  Oourt  of  pro- 
Tlaions  of  the  Code  of  Clyil  Procedure  notwlthatanding  f  3847  tbereoT,  a 
section  which  has  produced  much  conflict  of  authority. 
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TITLB  H. 
Venue  and  commencement  of  actions;  parties. 

8«c.  17.  Venae. 

18.  Commencement  of  action. 

19.  Requisites  of  summons. 

20.  Form  of  summons. 

21.  Method   of   serving   summons. 

22.  Who  may  serve  summons  or  precept;  proof  of  service. 

23.  Substitutes   for   personal   service  of  summons. 

24.  Endorsement  upon  summons  In  action   for  penalty. 

25.  Endorsement  upon  summons  for  execution  against  the  person. 

26.  Guardian  ad  litem. 

27.  Joinder  of  parties;    Interpleader. 

28.  Prosecuting  or  defending  as  a  poor  person. 

I  17.  Venue. 

1.  An  action  must  be  broaght  in  a  district  in  which  either  the 
plaintiff  or  defendant  or  one  of  the  plaintiffs  or  one  of  the  de- 
fendants resides,  unless  all  the  plaintiffs  or  all  the  defendants 
reside  out  of  the  city  of  New  York,  in  which  case  the  action  may 
be  brought  in  any  district;  but  an  action  brought  by  the  assignee 
of  the  cause  of  action  shall^  upon  the  demand  of  a  defendant 
made  as  provided,  in  subdivision  two  of  this  section,  be  trans- 
ferred to  the  district  in  which  the  defendant  resides,  and  the 
court  must  make  an  order  for  such  transfer,  as  provided  in  said 
subdivision.  The  district  in  which  is  situated  the  place  for  the 
regular  transaction  of  business  of  an  individual  who  does  not 
reside  in  the  city  of  New  York,  and  the  place  where  a  corpora- 
tion transacts  its  general  business  or  keeps  an  office  or  has  an 
agency  established  for  the  transaction  of  business,  or  is  established 
by  law,  shall  be  deemed  the  place  of  residence  under  the  provisions 
of  this  section.  Tlie  city  of  New  York  may  sue  or  be  sued  in  any 
district,  except  as  provided  in  subdivision  three  of  this  section. 

2.  If  the  action  is  brought  in  the  wrong  district,  it  may  never- 
theless remain  there  unless  the  defendant  demands  that  it  be 
transferred.  Such  demand  must  be  made  in  writing  and  filed 
with  the  clerk  before  or  at  joinder  of  issue  and  must  specify  the 
district  to  which  the  defendant  desires  the  action  to  be  trans- 
ferred and  facts  under  oath  showing  that  such  district  is  the 
proper  one.  The  court  must  thereupon  transfer  the  action  to  the 
proper  district,  and  may  in  its  discretion  impose  five  dollars  costs 
against  the  plaintiff. 

3.  All  actions  by  or  on  behalf  of  the  city  of  New  York,  or  any 
department  thereof,  to  recover  a  fine  or  penalty,  must  be  brought 
in  the  district  where  the  violation  of  law  occurred. 

4.  An  action  or  special  proceeding  may  upon  consent  be  trans- 
ferred by  the  court  to  a  district  other  than  that  in  which  it  is 
pending. 

5.  Nothing  in  this  section  shall  be  construed  to  prevent  the 
board  of  justices  from  designating  a  part  or  parts  of  the  court 
where  special  classes  of  cases  shall  be  brought  or  tried,  or  the 
president  of  the  board  of  justices  from  transferring  cases  from 
one  district  to  another  in  the  same  borough. 

Former  §  25  amended  and  rcvrltten.  Subdivision  5  Is  new.  |  25.  as 
amended  by  L.  1904.  chs.  93.  G25;  L.  1907,  ch.  603.  Originally  revised 
turn  U  1901,  ch.  4G6,   {  1370. 
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I  18.  Commeii cement   of   action. 

An  action  must  be  commenced  by  the  serrice  of  sammoDs  or 
by  the  voluntary  joinder  of  issue  by  the  parties;  but  for  the  pur- 
pose of  saving  a  cause  of  action  from  the  operation  of  the  statute 
of  limitations  an  attempt  to  commence  an  action  is  equivalent  t<i 
the  commencement  thereof  when  the  summons  is  issued  by  the 
clerk,  provided  that  actual  service  thereof  is  made  with  due 
diligence. 

Former  i  26  and  first  sentence  of  former  |  30  combined  and  amraded. 
I  26  originally  revised  from  L.  1882,  ch.  410,  |  1296;  |  80  orUEloalU 
revised  from  id.,  f  1303.  The  new  section  is  designated  to  obriate  t^ 
apparent  conflict  that  existed  between  former  |f  26  and  30  and  to  adopt 
the  interpretation  that  was  given  to  those  sections  in  Harlcow  t.  N.  T.  Cltj 
By  Co.,   121  App.  Div.  194. 

I  10.  Reqtulsttea  of  anmntona* 

The  summons  must  be  addressed  to  the  defendant  by  name,  or. 
if  his  name  is  unknown,  by  a  fictitious  name,  and  must  summoo . 
him  to  appear  before  the  clerk  of  the  court  within  five  days  from 
the  date  of  service,  exclusive  of  the  day  of  service,  and  make 
answer  to  the  complaint.  If  no  written  complaint  is  served  with 
the  summons,  the  plaintiff,  or,  in  case  of  his  Inability  to  do  so, 
the  clerk,  must  indorse  upon  or  attach  to  the  summons  a  brief 
statement  of  the  nature  and  substance  of  the  cause  of  actioii, 
and  the  summons  must  state  the  amount  for  which  the  plaintiff 
will  take  judgment  if  the  defendant  fails  to  appear  and  make 
answer.  The  address  of  the  plaintiff  must  be  stated  on  the  sum- 
mons. The  summons  must  be  subscribed  and  issued  by  the  clerk 
of  the^  court  of  the  district  where  the  application  for  the  sum- 
mons is  made,  or  by  the  plaintiffs  attorney  in  his  own  name. 
When  the  summons  is  issued  by  the  plaintiff's  attorney,  he  most 
add  to  his  signature  his  office  and  post-office  address. 

Former  S  27  materially  amended;  new  matter  added,  f  27  originally  revised 
from  li.  1882,  eta.  41U,  f  1297.  Summons  may  now  be  issued  by  plaiatUTi 
attorney  and  Is  good  until  Kerveil,  as  in  the  Supreme  Court,  the  CVontj 
Courts  and  the  City  Court  of  the  city  of  New  York.  The  alias  suouiuins  is 
alMllKhiHl  and  the  proviKlonH  of  former  I  30  relating  thereto  are  omitted. 
The  return  hfton.  the  court  Ih  likewise  almiished,  the  defendant  now  appearlaff 
and  Joining  isKue  before  the  clerk. 

{  2(>.  Form  of  aamniona. 

I'he  summons  must  bo  in  substantially  the  following  form,  the 
blanks  being  properly  filled: 

MUNICIPAL  COURT  OP  THE  CITY  OP  NEW  YORK, 
BOKOUGH    OP DISTRICT. 

Plaintiff, 

TB. 
•■.•••■••.•..••.•.«.••.•«•..■■•, 

Defendant. 
To  the  above-named  defendant: 

You   are   hereby   summoned   to   appear   in   this   action   in  th« 

municipal  court  of  the  city  of  New  York,  borough  of , 

district,   before  the  clerk  of  the  said  court  at  his 

otflre  at    in  the  borough  of , 

in  the  city  of  New  York,  v.  ithin  five  days  after  the  service  of  this 
summons  upon  you.  exclusive  of  the  day  of  service,  and  to  make 
answer  to  the  complaint:  and  if  you  fail  to  make  answer,  ju«lif- 
ment  will  be  taken  against  yon  for  the  sum  of  $ »  with 


THE  MUNICIPAL  COURT  CODE. 

interejt  thereon  from  the day  of ,  19. .,  together 

with  the  costs  of  this  action. 

Dat^d,  New  York  city,  the day  of ,  19... 

or  . . .  k 

Attorney  for  the  plaintiff.  Clerk. 

(Office  and  post-office  address.) 
Plaintiffs  address 

Former  |  28  amended  and  leTlsed  to  conform  to  new  |  19.  |  28  new  In 
former  Municipal  Court  Act. 

I  ai.  Method  of  aewlns  siiiiaiiions. 

1.  The  summons  msLy  be  served  upon  the  defendant  within  the 
city  of  New  York  in  like  manner  as  though  the  summons  issued 
out  of  the  supreme  court,  except  as  otherwise  provided  in  this 
act'  or  in  the  rules,  provided  that  it  shall  not  be  served  by 
publication. 

New.  Supersedes  former  |  81.  |  31  originally  revised  from  L.  1882,  ch. 
410,  f  1300.  For  service  of  summons  in  Supreme  Court  see  Code  Civ.  Pro., 
i  426  et  seq. 

I  22.  Iiriio  may  serve  BiiininonM  or  preoeptf  proof  of 
•ervlee. 

1.  Personal  service  of  summons  or  service  of  a  precept  in  sum- 
mary proceedings  shall  be  made  by  a  marshal  or  by  any  other 
person  over  the  age  of  eighteen  years  and  not  a  party  to  the 
action. 

2.  Proof  of  service  shall  be  made  by  the  certificate  of  the 
marshal  or  by  the  affidavit  of  the  person  by  whom  the  service 
was  made;  and  such  certificate  or  affidavit  shall  be  indorsed  upon 
or  annexed  to  the  summons  or  precept. 

3.  Within  two  days  after  service,  the  summons,  or  the  sum- 
mons and  complaint  if  the  complaint  was  served  with  the  sum- 
mons, must  be  filed  with  proof  of  service  in  the  office  of  the 
clerk  in  the  district  where  the  action  is  pending. 

Former  f  36  reylited  and  amended  to  conform  to  new  practice.  %  86 
originally  revised  from  L.    1882,  ch.  410.  |   1301. 

S  28.  Substitute*  for  personal  service  of  summons. 

An  order  for  the  service  of  a  summons  upon  a  defendant  re- 
siding within  the  city  of  New  York  may  be  made  by  the  court  in 
the  district  in  which  the' action  is  brought,  upon  satisfactory 
proof,  by  the  affidavit  of  a  person  not  a  party  to  the  action,  that 
proper  and  diligent  effort  has  been  made  to  serve,  the  summons 
upon  the  defendant,  and  that  the  place  of  his  sojourn  cannot  be 
found,  or  if  he  is  within  the  city  that  he  avoids  service  so  that 
personal  service  cannot  be  made.  The  contents  of  the  order,  the 
method  of  service  of  the  summons,  the  proof  of  service  thereof, 
and  the  method  of  filing  the  order  and  the  papers  on  which  it 
was  granted  shall  be  the  same  as  though  the  summons  were 
issued  out  of  the  supreme  court,  unless  otherwise  provided  by 
the  rules;  except  that  the  service  must  be  made  and  the  order 
and  papers  filed  with  the  clerk  within  five  days  after  the  order  is 
granted.  On  filing  proof  of  due  service,  the  summons  is  deemed 
served,  and  the  same  proceedings  may  be  taken  thereupon  as  if 
personal  service  thereof  had  been  made,  except  that  no  execu- 
tion against  the  person  shall  issue  upon  a  judgment  entered  upon 
such  service. 

Former  ||  82-34  revised  and  amended  to  conform  to  new  practice. 
H  32-34  originally  revised  from  Code  Civ.  Pro.,  |f  435-437.  See  Code  Civ. 
no.,   S  436  et  eeq. 
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I  24.  Endorsement  upon  anntmons  tn  action  f^r  penAltx* 

If  no  written  complaint  is  delivered  to  the  defendant  in  si 
action  for  a  penalty  or  forfeiture,  the  summons  and  the  copy 
thereof  delivered  to  the  defendant  must  bear  an  endontemeni 
substantially  in  the  following  form:  "  according  to  the  pro- 
visions of/'  adding  such  a  description  of  the  section  of  the  statute 
or  ordinance  as  will  identify  it  with  convenient  certainty. 

Former   |  38  amended  in  form,     t   38  orlsliuilly   revised   from    Code  Ot. 
Pro.,    I   1807. 

S  25.  Endorjiement  npon  sununons  for  execution    as*^>*t 
tne  peraon. 

If  no  verified  complaint  is  served  with  the  summons  in  an  actioo 
where  execution  against  the  person  may  issue  upon  the  judgment, 
the  summons  and  the  copy  delivered  to  the  defendant  must  be^ 
an  indorsement  substantially  in  the  following  language:  '*  Pldio- 
tiff  claims  defendant  is  liable  to  arrest  and  iqiprisonmeot  in  this 
case." 

Former  |  30  amended  In  form,     f  30  new  in  former  Municipal  Court  AtL 

S  ae.  Guardian  ad  litem. 

When  a  guardian  is  necesi^ary  he  must  be  appointed  by  the 
court  as  follows: 

1.  If  the  infant  is  plaintiff,  the  appointment  mast  be  msd« 
before  the  summons  is  issued,  upon  the  application  of  the  infant, 
if  he  is  of  the  age  of  fourteen  years  or  upwards;  if  under  that 
age,  upon  the  application  of  some  relative  or  friend.  The  e<»fi- 
sent  in  writing  of  the  guardian  to  be  appointed  and  to  be  liable 
for  costs  if  he  fails  in  the  action,  must  be  filed  with  the  clerk  of 
the  court  in  the  district  where  the  action  is  brought,  except  that 
the  guardian  shall  not  be  liable  for  costs  where  tne  plaintiff  ba9 
received  leave  to  prosecute  as  a  poor  person. 

2.  After  the  filing  of  proof  of  service  of  the  summons  againiA 
an  infant  defendant,  no  other  proceeding  shall  be  taken  in  the 
action  until  a  person  has  been  appointed  as  his  guardian  for  the 
purpose  of  the  action.  Upon  the  nomination  of  the  defendant 
the  court  must  appoint  a  proper  person  for  that  purpose,  but  if 
the  defendant  neglects  or  refuses  to  nominate,  the  court  may,  on 
application  of  the  plaintiff,  appoint  any  proper  person  a»  a 
guardian  upon  the  filing  of  such  person's  written  consent  with 
the  clerk.  The  guardian  so  appointed  is  not  responsible  for 
costs. 

3.  Where  no  guardian  has  been  appointed,  as  in  this  section 
provided,  the  court  shall,  at  any  time  before  judgment,  make 
such  appointment.  The  guardian  so  appointed  is  not  responsible 
for  costs. 

Former   |   41   amended;   subd.   3  new.     |   41   orii^nally  revised   from  Code 
Civ.   Pro.,    i  2888:   L.   1882,   ch.  410,   f   1206. 

I  27.    [Ani'dy   1016.1     Joinder   of   parties i    Interfileader. 

1.  Except  as  otherwise  expressly  provided  in  this  act,  all  ques- 
tions as  to  the  joinder  of  parties  shall  be  determined  by  the  pro- 
visions of  law  apnlicnble  to  like  cases  in  the  supreme  court. 

2.  No  action  shall  be  defeated  by  the  nonjoinder  or  misjoinder 
of  parties.  The  names  of  new  parties  may  be  added  and  the 
names  of  parties  misjoined  may  b<»  struck  out,  by  order  of  the 
court,  at  any  stage  of  the  cause  and  upon  such  terms  as  justice 
may  require. 

3.  Upon  the  application  of  the  defendant  in  an  action  brought 
to  recover  upon  a  contract  or  to  recover  a  chattel,  the  court  may 
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make  an  order  of  interpleader  or  an  order  joining  adverse  claim- 
ants  as  parties  defendant,  according  to  the  provisions  of  law 
applicable  to  like  cases  in  the  supreme  court. 

4.  The  deposition  of  a  party  to  an  action  in  this  court' or  of  a 
person  who  expects  to  be  a  party  to  an  action  about  to  be 
brought  in  this  court  may  be  taken  at  his  own  instance  or  at  the 
instance  of  an  adverse  party,  or  by  a  co-plaintiff  or  co-defendant 
at  any  time  before  or  during  the  trial,  m  the  same  manner  as 
such  depositions  are  taken  under  the  provisions  of  law  applicable 
to  like  cases  in  the  supreme  court. 

i^iibd.   4  addod   by   L.    1916,    eh.   610,   In  eff^'t  Sept.    1,    1916. 

Superm^des  former   ff   42,   43   and    187.     Subdlvifiion   2   Is  brsed   upon   New 
Jerney  Prac.  Act  of  1912,  J  9. 

See  Code  Civ.  Pro.,  f  446  et  seq.,  and  i  820. 

i  28.  RroaecutiniT  or  defending  as  m  poor  person. 

Elzcept  as  otherwise  expressly  provided  in  this  section  or  in  the 
rules  of  the  court,  a  person  may  obtain  leave  to  prosecute  or  de- 
fend an  action  as  a  poor  person  and  to  have  an  attorney  assigned 
to  conduct  his  case,  in  accordance  with  the  provisionH  of  law  ap- 

f)iicable  to  like  cases  in  the  supreme  court.  The  petition  for  such 
eave  may  be  verified  before  the  clerk  of  the  court  in  the  district 
where  the  action  is  brought,  and  the  certificate  of  the  clerk  that 
he  has  inquired  into  the  facts  of  the  case  and  that  in  his  opinion 
the  plaintiff  has  a  prima  facie  cause  of  action  or  •  that  the  de- 
fendant has  a  prima  facie  defense,  as  the  case  may  be,  shall  have 
the  same  force  and  effect  as  the  certificate  of  an  attorney. 

Snpersedes  former  ||  45-53.     See  Oode  Cfv.  Pro.,  |  408  et  tieq. 

NoTB  TO  TrrLB  II. —  Other  former  sections  hare  been  disponed  of  as  follows : 
i  29  transferred  to  f  179;  f  36  to  |  129;  §  44  to  I  174;  H  87  and  40 
i^mltted. 
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TITLE  m, 

Prorvisional    ramedies   and    actioiiB   to    foreclose    lians    on 

chftttelB. 

Article  1.  Arrest. 

2.  AttAcbment. 

3.  Replevin. 

4.  Action  to  foreclose  a  lien  on  a  chattel* 

article:  first. 

Arrest. 

Sec.  29.  Grounds  of  arrest. 
80.  Procedare. 

31.  Return  of  summons;  directions  in  order. 
82.  Proceedings   after   arrest;    detention   of   defendant;    adJoammeBt  ef 

trial. 
88.  Plaintiff  to  be  notified  of  arrest. 

34.  Discharge  on  giving  bail  or  making  deposit;  bond  f^r  Jail  llbenica. 

35.  Qualifications  of  bail. 

36.  Papers   to   be   delivered    b7   marshal;    notice   of   rejection    of    befl: 

notice  of  JuBtlfioation  of  bail. 

87.  Discharge  on  motion. 

88.  Motion  to  reduce  bail  or  to  increase  aecnrtty  given  by  plaintiff. 

I  20.  Grounds  of  arreat. 

A  defendant  may  be  arrested  in  an^  case  of  which  this  conrt 
has  jurisdiction  and  in  which  he  mi^ht  be  arrested  were  the 
action  brought  in  the  supreme  court. 

Substitute  for  former  |  56.  See  Ck)de  Civ.  Pro.,  |  540,  which  coven 
everytliing  material  in  former  section. 

The  limitations  as  to  the  amount  ($100)  in  subdivisions  3  and  4  of  fonaer 
section  are  omitted.  They  do  not  applj  to  the  cases  specified  tn  the  other 
subdivisions,  and  there  is  no  such  limitation  applicable  to  arrest  In  other 
courts  of  record. 

Former  subdivision  1  omitted  because  deemed  unfair  to  residents  of  the  Stats 
who  do  not  roslde  In  the  City  of  New  York. 

Former  |   55  omitted  because  covered  by  new  i  161. 

I  30.  Proceedare. 

The  procedure  in  cases  of  arrest,  including  the  charfpini^  and 
exoneration  of  bail,  shall  conform  as  nearly  as  may  be  to  the 
procedure  in  like  cases  in  the  supreme  court,  except  as  otherwise 
provided  in  this  title;  ftnd  the  provisions  applicable  to  a  sheriff  in 
such  cases  shall  apply  to  the  marshal.  The  order  of  arrest  mui^ 
be  issued  by  the  clerk  when  granted  by  the  court  or  a  justice 
thereof. 

New.  Supersedes  former  |  57  and  much  of  the  matter  in  other  section)*  of 
this  article.  See  Code  Civ.  Pro.,  ch.  7,  tit.  1.  Affidavit  and  undertaking  to 
be  furnished  by  plaintiff,  see  Code  Civ.  Pro.,  ||  557,  650.  660.   1990. 

Code  Civ.  Pro..  II  591-601  (ch.  7,  tit.  1,  art.  4)  relstlng  to  charging  awl 
exoneration  of  ball  did  not  apply  to  this  court  (Code  Civ.  Pro.,  |  3S4T. 
Bul>d.  3) ;  yet  the  subject  matter  thereof  was  not  contained  in  the  former  act 
either  expressly  or  by  reference. 

As  to  marshals,  see  new  f  151. 

i  81.  Return  of  anminona}  direction*  In  order. 

When  an  order  of  arrest  ia  issued  to  accompany  the  summons, 
the  summons  must  be  made  returnable  to  the  coi'Jt  immediately 
upon  the  arrest;  the  order  of  arrest  must  so  direct  and  must  fix 
the  sum  in  which  the  defendant  may  be  let  to  bail. 

Former  |  58  rewritten,  f  68  orisrinally  revised  from  L.  1882,  ch.  41<K 
I  1807. 
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I  32.  Pvooeadlav*  after  arrest  |   detention   of  defendanti 
mdjonrnment  of  trial. 

1.  The  marshal,  upon  arresting  the  defendant  by  virtue  of  such 
an  order,  must  at  the  same  time  serve  upon  him  the  summons  and 
a  copy  of  the  order  of  arrest  and  of  the  papers  upon  which  it  was 
granted.  Unless  bail  is  given  or  the  deposit  made  as  prescribed 
by  law,  the  marshal  upon  arresting  the  defendant  must  take 
him  forthwith  before  the  court  in  the  district  where  the  action 
is  pending;  but  if  the  court  is  not  then  in  session,  he  must  take 
him  to  the  jail  of  the  county  embracing  said  district,  to  be  kept 
there  until  the  next  day  when  the  court  is  in  session,  on  which 
day  the  marshal  must  take  him  before  the  court;  and  thereafter 
the  defendant  must  be  kept  in  the  jail  until  discharged  by  law, 
except  that  the  court  or  a  justice  thereof  must  direct  that  he  be 
brought  into  court  at  the  trial  and  may  direct  that  he  be  brought 
into  court  at  any  other  time. 

2.  The  detention  of  the  defendant  shall  in  no  case  exceed  two 
days,  excluding  Sundays  and  legal  holidays,  from  the  time  of  his 
first  being  taken  before  the  court,  unless  within  that  time  the  trial 
of  the  action  is  commenced  and  continued  without  unnecessary 
interruption  or  unless  an  adjournment  is  granted  at  the  defend- 
ant's request.     An  adjournment  for  more  than  two  days  may  be 

? ranted  on  application  of  the  plaintiff,  provided  that  the  de- 
endant  be  discharged  from  custody,  in  which  event  the  action 
may  proceed  and  the  defendant  will  be  liable  to  arrest  on  execu- 
tion if  judgment  is  recovered  against  him. 

Former  f  69  amended  in  form.  Coren  also  nearly  all  of  former  ||  65,  66. 
and  part  of  I  103.  |  50  originally  revised  from  L.  1882,  cli.  410.  |  1308; 
I  66  originalV  revised- from  id.,  |  1314;  f  66  originally  revised  tron  Id.. 
If  1315,  1863;  |  103,  as  amended  by  U  1910.  ch.  188,  originally  revisr. 
from  Id.,  II  1862,  1863. 

I  33.  Plain tilf  to  be  notified  of  arrest. 

The  marshal  making  the  arrest  must  immediately  give  notice 

thereof  to  the  plaintiff  and  indorse  on  the  order  of  arrest  and 

subscribe  a  certificate,  stating  the  time  of  serving  and  of  giving 

notice  to  the  plaintiff. 

Former  |  61  retained.  |  61  originally  revised  from  L.  1881,  ch.  410,  |  1310. 
Former  |  60  omitted  aa  unnecessary. 

I  34.  Diacharfre  on  ffivingr  bail  or  ntalcingr  deposit  |  bond 
for  Jail  liberties. 

A  defendant  may  be  discharged  from  arrest  by  giving  bail  or 
depositing  the  sum  of  money  specified  in  the  order  of  arrest,  or, 
when  actually  confined  in  jail  by  virtue  of  an  order  of  arrest  and 
judgment  has  been  rendered  in  the  action,  he  may  at  his  election 
be  admitted  to  the  liberties  of  the  jail  on  giving  the  necessary 
undertaking  therefor,  whether  execution  against  his  person  has 
issued  or  not. 

Covers  all  of  former  |  64  that  is  now  material  In  view  of  new  |  30. 
Includes  last  sentence  of  former  {  65.  ||  64,  65  originally  revised  from 
L.  1881.  ch.  410,  11  1313.  4314.  For  bail  and  deposit  in  Supreme  Court 
practice,  see  Code  Civ.  Pro.,  ||  573-576,  582  et  seq. ;  and  for  undertaking 
for  Jail  liberties,   see  id.,   S    149  et  seq. 

Former  ||  62  and  67  omitted  as  unnecessary.  Former  |  63  covered  by  new 
I  30;  former  |  65  covered  by  new  ||  32  and  34.  The  former  practice  provided 
for  three  bail  bonds. 

I  36.  <|nalilicationa  of  bail. 

The  qualifications  of  bail  shall  be  the  same  as  those  prescribed 
in  like  cases  in  the  supreme  court,  except  that  each  of  tnem  must 
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be  a  resident  of  and  a  freeholder  or  a  householder  within  the  city 
of  New  York. 
Sapersedefl  former  f  64.     See  Ck)de  Clr.  Pro.,   {  679. 


.1  86,  Papers  to  be  delivered  by  marabal}  notiee  of  rc|4 
tton  of  bail;  notice  of  JastiflcatioA  of  bail. 

1.  Within  two  days  after  bail  is  ^Ten  the  marshal  must  clelirer 
to  the  plaintiff  or  his  attorney  copies  certified  by  the  marshal  of 
the  order  of  arrest,  return  and  undertaking. 

2.  Notice  that  plaintiff  does  not  accept  the  bail  must  be  serriHl 

upon  the  marshal  within  two  days  after  said  copies  are  delivered. 

Notice  of  justification  of  bail  must  he  served  within  two  dav* 

after  the  notice  aforesaid,  and  the  time  of  justification  shall  oe 

not  more  than  three  days  after  the  service  of  the  notice  thereof. 

Code  GlT.  Pro.,  |i  577-578  modified.  For  jostlflcatloii  of  bftll  see  Code 
Civ.   Pro.,    II  580-681. 

i  87.  Diflcbarve  on  motion. 

The  defendant  may  move  for  his  discharge  from  arrest  as 
follows: 

1.  Without  notice,  on  the  plaintiff's  appearance  in  court. 

2.  On  two  days'  notice,  at  any  time  before  judgment. 

3.  On  one  day's  notice,  if  the  plaintiff  fails  to  issue  execatiop 

within  twenty-four  hours  after  he  is  entitled  to  do  so. 

Substitute  for  former  fi  68.  See  Code  Cir.  Pro.,  f|  567-568.  Former  |  6D 
omitted  because  covered  by  Code  Civ.*  Pro.,  |  564.  Former  |  70  omitted 
because  covered  by  various  Code  provlslong  adopted  by  this  artiele. 

I  38.  Motion  to  rednce  bail  or  to  inoreaae  ■eevrit7  vlven 
by  plaintiff. 

A  motion  to  reduce  the  amount  of  bail  or  to  increase  the 
amount  of  the  security  given  by  the  plaintiff,  or  both,  may  ht 
made  by  the  defendant  on  two  days*  notice  at  any  time  before 
judgment. 
New.     See  Code  Civ.  Pro.,  ||  567-568. 
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ARTICLES    SIDOOIVD. 

Attachment, 

.  89.  In  what  actions  granted. 

40.  Oronnds;  affidavit. 

41.  Issuance  and  contents  of  warrant. 

42.  Undertaking  by   plaintiff.  . 

43.  Execution  of  warrant;  inrentory.^ 

44.  Prox>erty  subject  to  levy. 

45.  Manner  of  making  levy;  effect  of  levy  and  certificate  of  sate* 

46.  Certificate  of  defendant's  Interest  in  property. 

47.  Actions  by  marshal. 

48.  Service  of  summons,  warrant  and  inventory. 

49.  Undertaking   by   defendant   to   reclaim   property. 

50.  Claim  by  third  person ;  bond  and  delivery  thereupon. 

51.  Judgment  on  bond. 

52.  Action   on    undertaking    when    warrant   vacated. 
63.  Return  by  marshal  attaching. 

54.  Vacating  or  modifying  warrant  and  increasing  security. 
65.  Judgment  when  summons  not  personally  served. 
56.  Exception    to    and    Justification    of   sureties;    reclaimer    of   attached 
property. 

I  80.  In  ivhat  actions  granted. 

In  an  action  of  which  this  court  has  jurisdiction,  a  warrant  of 
nttncbuient  against  the  property  of  one  or  more  defendants  may 
be  granted  on  the  application  of  the  plaintiff,  if  such  a  warrant 
might  be  granted  were  the  action  brought  in  the  supreme  court. 

Supersedes  former  {  73.  Substitutes  "  may  be  granted  "  for  "  must  be 
granted/'  as  the  remedy  is  essentially  discretionary.  See  Code  Glv.  Pro., 
If  635-637. 

i  40.  Gronndaj  afll davit. 

To  entitle  the  plaintiff  to  a  warrant  of  attachment  he  must 
show  by  affldavit  to  the  satisfaction  of  the  court: 

1.  That  a  cause  of  action  for  which  a  warrant  of  attachment 
may  be  granted  exists  against  the  defendant;  and  if  the  action  is 
based  upon  a  breach  of  contract,  that  the  plaintiff  is  entitled 
to  recoyer  a  sum  stated,  in  excess  of  all  counterclaims  known 
to  him. 

2.  That  the  defendant  is  either  a  foreign  corporation  or  not  a 
resident  of  the  state;  or,  if  the  defendant  is  a  natural  person  and 
a  resident  of  the  city  of  New  York,  that  he  has  departed  or  is 
about  to  depart  therefrom  with  intent  to  defraud  his  creditors 
or  to  avoid  the  service  of  a  summons,  or  keeps  himself  concealed 
with  the  like  intent;  or,  if  the  defendant  is  a  natural  person  or 
a  domestic  corporation,  that  he  or  it  has  removed  or  is  about  to 
rpniove  property  from  the  city  of  New  York  with  intent  to  de- 
fraud his  or  its  creditors,  or  has  assigned,  disposed  of  or  secreted, 
or  is  about  to  assign,  dispose  of  or  secrete  property  with  the  like 
intent;  or,  where  for  the  purpose  of  procuring  credit  or  the  ex- 
tension of  credit,  the  defendant  has  made  a  false  statement  in 
writing  under  his  own  hand  and  signature,  or  under  the  hand  and 
signature  of  a  duly  authorized  agent  made  with  his  knowledge 
and  acquiescence,  as  to  his  financial  responsibility  or  standing; 
or,  that  the  defendant,  being  a  natural  person  of  full  age  and  a 
resident  of  the  state,  has  been  continuously  without  the  state 
for  the  space  of  six  months  or  more  immediately  before  the  ap- 
plication, and  either  that  he  has  not  made  a  designation  of  a 
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person  upon  whom  to  serve  a  summons  in  his  behalf  as  prescribe 
m  section  four  hundred  and  thirty  of  the  code  of  civil  procedoR, 
or  that  a  designation  so  made  no  longer  remains  in  force. 

The  affidavit  must  be  filed  in  the  office  of  the  clerk  of  the  court 
in  the  district  in  which  the  action  is  brought. 

Former  8  74  amended  in  form.  §  74  originally  reyisM  from  I*  1882.  ck. 
410,   i  1317. 

§  41.  laauance  and  contents  of  -warrant. 

The  warrant  may  be  granted  by  the  court  or  a  justice  thereof 
and  must  be  issued  by  the  clerk,  when  the  summons  is  iasaed  or 
at  any  time  after  the  commencement  of  the  action  and  before 
final  judgment.  It  must  briefly  recite  the  grounds  of  the  attach- 
ment and  must  require  the  marshal  to  whom  it  i.s  delivered  to 
attach  and  safely  keep  so  much  of  the  defendant's  personal  prop- 
erty as  will  satisfy  the  plaintiff's  demand,  together  with  the  coii^t» 
and  expenses  of  the  action,  and  forthwith  make  return  of  hi« 
proceeding  thereon  to  the  court.  The  amount  of  the  plaintilfs 
demand  must  be  specified  in  the  warrant. 

Former  |  76  amended  bo  as  to  conform  to  new  practice  and  omit  n- 
necessary  details.  |  7&  originally  revised  from  L.  1882,  ch.  410,  i  iai& 
Attachment  may  be  granted  at  any  time  before  judgment. 

i  42.  Undertaking  by  plaintiff. 

Before  granting  the  warrant  the  court  or  a  justice  thereof 
must  require  the  plaintiff  to  give  an  undertaking  to  the  defend- 
ant, with  one  or  more  sureties  approved  by  the  court  or  a  justice 
thereof  to  the  effect  that  if  the  defendant  recovers  judg^ment  or 
the  warrant  of  attachment  is  vacated,  the  plaintiff  will  pay  all 
costs  which  may  be  awarded  to  the  defendant  and  all  dama^n^ 
which  he  may  sustain  by  reason  of  the  attachment,  not  exceed- 
ing the  sum  specified  in  the  undertaking,  which  must  be  at  least 
twice  the  amount  of  the  plaintiff's  demand  as  stated  in  the  war- 
rant and  in  no  case  less  than  two  hundred  dollars,  and  that  if 
the  plaintiff  recovers  judgment  he  will  pay  to  the  defendant  all 
money  received  by  him  from  property  taken  by  virtue  of  the  war- 
rant or  upon  any  bon^  given  therefor,  above  the  amount  of  the 
judgment  and  interest  thereon. 

Former  f  76  retained  with  formal  amendments.  |  76  originally  revised 
from  L.  1882,  ch.  410,  |  1319.  The  undertaking  affords  greater  security  is 
defendant  than  that  prescribed  by  Code  Civ.  Pro.,  {  640. 

I  48.  ESxecntlon  of  -warrant  |  Inventory. 

The  marshal  to  whom  the  warrant  of  attachment  is  delivered 
must  obey  the  directions  therein  contained  and  must  immediately 
make  an  inventory  of  the  property  attached,  stating  therein  the 
estimated  value  or  each  article  or  item. 

H  43-45  superseded  former  §f  77.  78.  §  77  originally  revised  from  L.  1888. 
ch.  410.  I  i:^0:  Code  Civ.  Pro.,  ||  147,  148.  f  7  originally  revised  trao 
Code  Civ.   Fro.,   f   640.     See  Code  Civ.  Prx>.,  If  644-640,  654. 

f  44.   Property  irabject  to  levy. 

An  attachment  may  be  levied  ui>on  any  property  within  the  city 
of  New   York  upon   which  an  attachment  may  be  levied  in  aD 
action   in  the  supreme  court,  except  real  property  and  interest* 
therein. 
Sec  note  to  |  43. 
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S   4G.  Manner  of  maklnff  levyi  eflect  of  lewy  and  oertifl* 
S9m,te  of  Male. 

Tbe  maiiuer  of  ma  king  the  levy,  the  effect  thereof  and  the 
sSvet  of  the  marshnrs  certificate  of  sale*  shall  be  governed  by 
the  provisions  applicable  to  like  cases  in  the  supreme  court. 

S«e  ppte  to  )  43. 

f  4Q.  ^e|>tlf(9At^  of  aefen4»fft'«  Interest  in  proi^erty* 

Uppn  application  ot  a  marshal  holding  a  warrant  of  attach- 
ijitait,  a  certificate  of  the  defeuaaut's  interest  in  property  or  in  a 
clolit  or  demand  o\viug  to  him  must  be  furnished  to  the  marshalt 
ujhI  u  pcrstin  inqy  be  ordered  to  attend  before  the  court  and  sub- 
niit  to  an  examination  jn  respect  thereto,  according  to  the  pro- 
visions applicable  to  like  cases  ip  the  supreme  court. 

Suporoeaetj  former  ||  70-80.     gee  Code  of  Cly.  pro.,  fif  050-651. 

I  47.  Action*  hy  marshal. 

t .  «  I 

The  dutios  and  powers  of  a  marshal  with  respect  to  the  collec- 
tion of  debts,  effects  and  things  in  action  ntt ached  by  him,  and 
>yifl^  respect  to  the  nij^Tntonance  by  him  of  actions  and  special 
proceedings  to  reduce  personal  property  to  his  possession,  shall  be 
the  same  as  those  of  a  sheriff,  subject  to  the  provisions  of  section 
one  hundred  and  fifty-one  of  this  act. 

Stipentedos  former  |  81.  See  Code  of  Civ,  Pro.,  S  055.  Original  |  82 
oniittiHl  because  covered  b^  new  }  |ol  uf  this  4ot  and  by  |  700  or  the  Code 
of  Civil  Procetlure. 

I  48.   ^efylcf  of  ap^moiiii,  wa^r^nt  and  t^ventory. 

Immediately  upon  ujaking  the  iuventofy  the  niurshal  must  serve 
the  summons,  if  it  has  not  yet  been  served,  together  with  the 
warrant  of  attachment  apd  inventory,  uuon  the  defendant  by 
delivering  (o  him  personally  a  copy  of  eacli.  if  he  can  with  rea- 
sonable diligence  be  found  within  the  city,  or,  if  he  cannot  be  so 
found*  by  leaving  a  copy  of  each*  certified  by  the  marshal,  at  the 
laBt  place  of  residence  of  the  defendant  In  the  city,  with  a  per- 
son of  suitable  age  and  discretion,  or.  if  such  person  cannot  be 
foand  there,  by  posting  them  on  the  outer  door,  and  also  deposttr 
ing  another  copy  of  each  in  the  postoffice,  inclosed  in  a  sealefl 
post-paid  wrapper,  directed  to  the  defendant  at  his  residence;  or, 
if  the  defendant  has  no  place  of  residence  in  the  city,  by  deliver- 
ing them  to  the  person  in  whose  possession  the  property  attached 
is   found. 

If  personal  service  of  the  summons  upon  the  defendant  has  pre- 
viously been  made,  the  marshal  must  serve  the  warrant  and  in- 
ventory as  herein  provided. 

Former   S   83   amended   so   as   to  eonform   to  tbe  new   practice  of  serTlng 
summoua.     f  83  oriKluuUy  derived  from  L.    1882,  cb.  410,  |  1321. 

I  49.  Undertaking  by  defendant  to  reclaim  property. 

The  defendant  or  his  attorney  or  agent  may  at  any  time  before 
judgment  is  rendered,  exerute  and  deliver  to  the  marshal  an 
undertaking  to  the  plaintiff  in  a  sum  specified  therein,  at  least 
twiee  the  valne  of  the  property  attached,  as  stated  in  the  in- 
ventory, with  one  or  more  snretie«  approved  by  a  justice  of  the 
rourt,  and  to  the  effeet  that  if  judgment  is  rendered  aerainvt  the 
defendant  and  an  execution  is  issued  thereon  within  six  months 
after  the  giving  of  the  undertaking,  the  property  attached  shall 

58  1*583 


THE  MUNICIPAL  COURT  (^ODR 

)>e   produced   to   satisfy  the  execution.    Thereupon    the    mankil 

must  deliver  the  property  to  the  defendant. 

Former  f  84  aUghtly  amended.     (  84  orlfinally   revised  frodi    L.    18S2,  A 
410.   I   1322.     Tbe  bond  mentioned  in  Code  of  Ci?.  Pro.,    if  65S-«,   «57  $M 

688  is  different. 

I  50.   Claim    bF    third   person  |    bonfl    and    deli^^VT'    tfber»- 
npon. 

If  a  person  not  a  party  to  the  action  claims  any  propierty  it- 
tached,  which  is  not  reclaimed  by  the  defendant  as  prescribed  k 
th«  !aat  section,  he  may  at  any  time  after  the  seizure  and  b^fflft 
execution  is  issued,  execute  and  fiie  with  the  clerk  a  liond  i» 
the  plaintiff,  with  one  or  more  sureties  approved  by  a  justice,  a 
a  penalty  at  least  tw^ice  the  value  of  the  property  claimed.  aa4 
conditioned  that,  in  an  action  upon  the  bond  to  be  commeBce^ 
within  three  months  thereafter,  the  claimant  will  establish  tlttt 
he  was  the  general  owner  of  the  property  claimed  at  the  X\i»^ 
the  seizure;  or.  if  he  fails  so  to  do.  that  he  will  pay  to  the  pUa- 
tiff  the  value  thereof,  with  interest.  The  marshal  must  thereapot 
deliver  the  property  claimed  to  the  claimant. 

Former  |  85  Bllshtly  amended.  I  85  originally  revlaed  from  U  188S.  ch.  4l«. 
I  1323.  Procedure  prcHcrlbed  by  S|  50-^2  more  simple  than  that  of  ftr 
Bapreme  Court. 

i  51.  JndBTment  on  bond. 

A  judKnient  for  the  plaintiff  in  an  action  on  a  bond  ^ireo  tf 
prescribed  in  the  last  section  must  award  to  him  the  value  of  the 
property  seized  and  delivered  to  the  claimant,  with  interes 
thereon  from  the  time  of  the  delivery.  If  the  amount  so  re- 
covered exceeds  the  amount  which  the  plaintiff  recovers  in  tk# 
action  in  which  the  warrant  of  attachment  was  issued,  ht  i$ 
liable  to  the  defendant  for  the  excess. 

Former    i    8C    slightly    amended.      §    86   originally    revised    from    L.   ISSt. 
ch.   410.   I    1324. 

I   62.  Action    on    nndertaklnur   ^rben    warrant    vacated. 

If  the  warrant  of  attachment  is  vacated  or  annulled  the  de- 
fendant may  maintain  an  action  upon  the  bond  and  undertak- 
ing specified  in  the  iHst  two  sections,  in  his  own  name,  in  tbe 
same  manner  and  with  the  like  effect  as  the  plaintiff  might  hire 
done  if  the  warrant  had  remained  in  full  force. 
Former  |  87.     |  87  originally  revised  from  L.  1882,  chap.  410,    f  13SX 

%  63.   Return   by  marsbal   attacblnar. 

The  marshal  executinjr  the  warrant  of  attachment  must  at 
the  time  when  and  the  place  where  it  is  returnable  make  a  re- 
turn thereto  under  his  hand,  stating  all  his  proceedinjrs  therwn. 
He  must  deliver  to  the  clerk,  w*ith  the  return,  each  bowl  or 
undertnkinif  delivered  to  him,  pursuant  to  any  of  the  forejcoins 
provisions  of  this  article,  and  a  copy,  certified  by  him,  of  the 
inventory  of  the  property  attached.  The  return  must  state  the 
manner  in  which  the  warrant  and  inventory  were  aervetl.  ami. 
if  they  were  served  otherwise  than  by  deliverinR  a  copy  thereof 
to  the  defendant  personally,  the  reason  therefor  and  the  name 
of  the  person  to  whom  the  copv  was  delivered,  unless  hi* 
name  is  unknown  to  the  marshal,  in  which  case  the  return 
must  describe  him  so  as  to  identify  him  as  nearly  as  may  be. 

F'ormer  |   88  slightly  amendtnl.     f   88  originally  revised  froi'*   r.^   1882,  dL 
410,   I   1326. 

1634 


THE  MUXICTPAL  COVUT  CODE. 

I  54.    VacatinfT     or     modlfylnjir     -wnrrunt     itnd     increanlnip 
fliecvrtty. 

Tho  court  may  of  its  own  motion  vacate  a  warrant  of  attach- 
ment at  any  time  on  the  ground  that  the  issuance  of  the  war- 
rant was  unauthorized.  A  motion  to  vacate  or  modify  a  warrant 
of  attachment  or  to  increase  the  security  given  by  the  plaintiff 
inay  be  made  on  at  least  one  day's  notice.  In  all  other  respects 
the  motion  shall  be  governed  by  the  provisions  applicable  to  such 
motions  in  the  supreme  court. 

Superitedes  former  |  8d.     See  Code  of  Civ.  Pro.,  |f  682,  683,  686.     Former 
9  00  omitted  aa  unnecessary. 

I  6S.  Jvdflrmeiit   'vrhen   aiiiniiiona    not   personally   aer-ved. 

If  the  defendant  has  not  appeared  generally,  and  the  summons 
has  been  served  otherwise  than  personally,  and  his  property  has 
been  duly  attached  by  virtue  of  a  warrant  which  has  not  been 
vacated,  the  judgment  is  only  presumptive  evidence  of  his  indebt- 
edness in  an  action  subsequently  brought. 

Former  I   91   amended;   lant  sentence  transferred  to  |  436,  aubd.  8.     {  91 
originally  revised   frum  L.   1882,   cb.   410.   |   1329. 

I  50.   Exception  to  and  Jnatlllcatlon  of  •aretleni  reclaimer 
of  attached  property. 

The  provisions  of  this  act  contained  in  sections  sixty-tw^o  to 
sixty'-six,  inclusive,  shall  apply  as  nearly  as  may  be  to  cases  of 
attachment  of  property. 

Former  S  92  amended. 
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ARTICLR  THIRD. 

Replevin. 

Sec.  57.  When  action  of  ri'plovln  wfll  llo. 

68.  When   chattel   may   l»e  fepleviod :   affldavlt  and  andertakiiv. 

59.  Roquialtion   to   replevy. 

60.  How  exi^cuted  and  Herved. 
01.  Retuni  to  requinitlon. 

G2.  Exception   to  aud  Juatifloation  of  Huretles. 
68.  Dofendant'a  reclaimer  of  chattel. 

64.  Qualltleatiuna  of  sureties. 

65.  Method  of  Justifying. 

66.  Allowance  of   nnriertaking. 

67.  Practice  In  8upr<»me  c<»uri  applicable. 

68.  Third   party   may  Interplead   and   defend. 

60.  Defendant  may  demand  judgment  for  return  of  chattel. 

{  ST.    When  action  of  replevin  ivtU  liet 

An  action  to  recover  a  chattel,  with  or  without  damaj?««  for 
the  wrongful  takuiK.  withholdiop  or  detention  thereof,    is  mais- 
tninable,  when  within  the  jurisdiction  of  this  court.  In  the  caiM 
where  sucji  nn  action  is  muint^iiiahle  ii^  the  supreme  court. 
Supersedes  former  |  05.     See  Code  of  Civ.  Pro.,   ||  1600-169?. 

f  6ft.  linhen     chattel     may     he     replevied |     a^da^lt     aa4 
nndertaklngr. 

At  the  time  of  issuinjir  summons  or  at  any  time  before  joinder 
of  isHue  or,  if  the  defendant  inqkes  default  in  pleedinf^,  at  any 
time  before  entry  of  judf?ment,  the  plaintiff  may  cause  the  chattel 
for  the  recovery  of  which  the  action  is  brou>;ht,  to  be  replevw-*1 
by  a  marshal.  For  that  purpose  he  must  file  with  the  clerk 
nn  affidavit  and  undertaking  which  shall  be  jfovemed  by  the 
provisions  of  law  applicable  to  such  affidavits  and  undertakine^ 
in  the  supreme  court,  except  as  otherwise  expressly  provided  in 
this  act.  The  sureties  on  the  undertaking  must  be  approved  by 
the  court,  or  a  justice  thereof,  as  hereinafter  provided. 
Supeniiedefl   former   {§   06-100.      See  Code  of  Civ.    Pro.,    H    16M-1699. 

I  50.  Reqnlfiltlon  to  replevy. 

Upon  submission  of  the  affidavit  and  undertaking,  the  court, 
or  a  justice  thereof,  must  endorse  upon  or  attach  to  the  affidavit  a 
requisition  requiring  the  marshal  to  replevy  the  property  dcacribpd 
in  the  affidavit.  The  requisition  must  be  is8ue<i  by  the  clerk. 
The  affidavit,  undertaking  and  reiiuisition  must  be  delivered  t«> 
the  marslial. 

Former  S  101  amendinl.  S(>ctton  101  originally  revised  from  L.  1S82. 
ch.  410,  I  13:t8.  ProvlHloiis  requiring  return  day  to  be  stated  in  requisttidi 
and  relating  to  summons  and  return  day  thereof,  omitted  as  iDapplii<«blr  u 
new  practice. 

S  00.  Hoiv   executed  and   nerved. 

The  requisition  to  replevy  shall  be  executed  and  the  requiaition. 
affidavit  and  undertaking  shall  be  served  in  the  same  manner  as  if 
the  action  were  in  the  supreme  court,  subject  to  the  provisions  of 
section  one  hundred  nnd  fifty-one  of  this  act.  If  personal  service 
of  the  sununons  has  not  been  previously  made,  the  summons  must 
be  5erv<Mi  together  with,  nnd  in  the  same  manner  as,  the  requisi- 
tion, allidnvit  and  undertaking. 
0Dperse<les  former  §§  102-10.3.     Si-e  r<Mle  of  OIv.  Pro.,  S|  1700-1701. 
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I  6i;  Return  to  reqwlniiloii. 

The  marshal  must  make  a  ptompt  return  to  the  requisition, 
stating  all  his  proceedinffs  theteou,  and  file  it,  with  the  allidavit. 
undertaking  and  requisition  with  the  cleric.  The  return  must 
state  tUe  manner  in  which  the  summons,  affidavit,  requisition 
and  undertalciner  were  served  and  the  particulars  of  the  service. 

Vovane't  I  108  Hflaendod.     Section  108  originally  rcTtsed  from  L.  18S2,  ch.  410, 
i  133&.     Referetice  to  return  day  of  sninuionn  omitted. 

I  69*  fiSxception  to  and  Justlllisatloii  of  aiiretleii. 

Wlthiii  three  days  after  the  chattel  has  been  replevied,  the  de- 
fendant may  serve  upon  the  plaintiff  or  his  attorney  or  upon  the 
marshal  a  written  notice  that  the  defendant  excepts  to  the 
sureties;  otherwise,  he  is  deeined  to  have  waived  all  ol)jectiorts  to 
them.  If  such  notice  is  served  upon  the  marshal  he  mu»t  im- 
mediately deliver  it  to  the  plaintiff  or  his  attorney.  Within  three 
days  after  the  service  of  such  notice  the  plaintiff  must  serve  ujion 
the  defendant  or  his  attorney  a  notice  that  the  sureties  will  justify 
before  the  court  at  a  specified  tlrtle  whlcu  shall  be  not  more  than 
three  days  after  the  service  of  the  notice  of  justification.  At 
the  time  specified  thip  sureties,  or  oth  i-  sureties  on  a  new  tmder- 
taking  to  the  same  effect  as  the  hrst,  must  appear  and  justify 
before  th    court. 

Former   |   106  amended.     L.    1882,   eh.   410,    $    1.336.     Reference   to  returf! 
day  of  aummons  omitted  and  time  fixed   fur  serving  notices. 

S  03.  Defendant's  reclaimer  of  chattel. 

If  the  defendant  does  not  except  to  the  sureties  he  may,  file 
with  the, clerk,  within,  four  daj's  after  the  chattel  has  been  re- 
plevied, a  notice  that  he  requires  the  return  of  the  chattel,  and 
with  tne  notice  he  must  file  the  following  paners: 

1.  An  affidavit  containiu;?  an  allegation  either  that  the  defend- 
ant is  the  owner  of  the  chattel  or  that  he  is  lawfully  entitled  to 
the  possession  thereof  by  virtue  of  a  special  property  therein,  the 
facts  with  respect  to  which  must  be  set  forth. 

2.  An  undertaking  executed  by  at  least  two  sureties  or  a  duly 
authorized,  fidelity  or  surety  company  to  the  effect  that  they  or 
it  are  bound  in  a  specified  sum,  not  less  than  twice  the  value  of 
the  chattel  as  stated  in  the  allidavit  of  the  plauitiff.  for  delivery 
thereof  to  the  i)laintiff,  if  delivery  thereof  is  adjudjared,  and  for 
the  payment-  to  him  of  any  sura  which  the  judgment  awards 
a^raiust  the  defendant. 

li  the  plaintiff  has  stated  separately  in  his  aflldavit  the  value  of 
one  or  piore  chattels,  or  classes  of  chatt'jls,  the  defendant  may 
reouire  a  delivery  of  any  or  all  of  the  chattels  replevied,  and  the 
undertakiuji:  shall  be  conditioned  accordin^rly. 

Iipon  filiuK.  the  undertaking  tne  defendant  must  serve  upon  the 
plaintiff  or  the  latter's  attorney  a  cony  of  the  undertaking!  and  a 
notice  that  the  sureties  named  therein  will  justify  before  the 
coprt  at  a. time  specified,  which  shall  be  not  more  than  three  days 
after  the  service  of  the  notice. 

Former  ||  107  rewritten.  |  107  orljdnally  reTlaed  from  Code  of  *^v.  pco., 
IS  1704,  2925;  i:.   1.S82,  ch.   410,   {   i:i37. 

I  G4.   (tnaliftcatlon    ot    fmretlen. 

A  surety  may  be  either  an  individual  or  a  fidelity  or  surety 
coni]>any  duly  authorized  by  law  to  act  as  surety.  Each  in- 
dividual surety  must  be: 

1. 'A  resident  of  the  city  of  New  York  and  a  freeholder  or  f* 
householder  therein. 
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2.  Worth  twice  the  sum  for  which  he  becomes  obli^Hted  in  tbe 
undertaking,  exclusive  of  property  exempt  from  execution. 

Formor   |    108   amended    in    form.      I    108   originally   reTLM<d   from    C4Mte  ml 
av.   Pro.,   II   679,   2926;   L.   1882,   ch.   410,   |    1338. 

I  66.  Method  of  Snutity^ng, 

For  the  purposes  of  justification,  each  individual  surety  mast 
attend  before  tlie  court  at  the  time  aud  place  mention<Hl  ib 
the  notice  of  justification  and  be  examined  on  oath,  touc-binc 
his  Rutliciency,  in  such  manner  as  the  court  in  its  discretion  de«iB< 
proper.  If  required  by  the  adverse  party,  the  examinatioo  inii»t 
be  reduced  to  writing  and  subscribed  b^  the  surety. 

A  fidelity  or  surety  company  shall  justify  through  it3  officers 
or  attorney  in  the  manner  required  by  law. 

Former  |    109  rewritten.     |   109  originally  rev Isetl.  from  Code  of   CIt.    Pr».. 
580.   2926;    L.    1882,   ch.   410.    |    1338.      Last   8<>ntiMice  new.      Sc«   Code  «C 
V.    Pro.,    I    811. 
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I  66.  Alloirance  of  andertaklns. 

If  the  court  finds  the  surety  sufficient,  it  must  annex  the  ex- 
amination to  the  undertaking,  endorse  its  allowance  thereon  ai^l 
cause  them  to  be  filed  with  the  clerk. 

Former  |  110  amend<^  by  omitting  the  worda  "  or  ball.**  |  llO  oristwUIy 
i^Tlaed  from  Code  of  CIt.  Pro..  ||  581.  2926;  U  1882,  ch.  410,   §   133S. 

I  6T.  Practice   in    sapreme  court   applicable. 

The  provisions  of  law  applicable  to  an  action  of  replevin 
in  the  supreme  court,  in  so  far  as  they  concern  the  duties  and 
liabilities  of  a  sheriff  with  respect  to  the  taking,  kee[>iiig  and 
delivery  of  a  chattel  replevied,  the  proceedings  upon  a  claim  of 
title  by  a  third  person,  the  indemnity  to  be  furnished  by  the 
plaintiff  to  the  sheriff  upon  such  a  claim,  the  defendant's  answer 
of  title  in  a  third  iK'rson,  the  method  of  a.s(*prtaining  damag«>7t 
on  the  defendant's  default,  the  character  and  contents  of  the 
verdict  or  judgment  and  of  the  execution,  and  the  respc^ctivf 
rights  of  action  of  the  plaintiff  and  defendant  upon  undertak- 
ings, shall  apply  to  like  matters  in  this  court  in  so  far  as  such 
provisions  can  be  made  applicable  thereto  and  except  as  other- 
wise provided  in  this  act;  and  subject  to  like  exception,  all  .•<uch 
provisions  relating  to  a  sheriff  shall  apply  to  a  marshal,  as 
prescribed  in  section  one  hundred  and  fifty-one  of  this  act. 

An  undertaking  to  indemnify  a  marshal  against  a  claim  made 
by  a  third  person  to  the  chattel  replevied  must  be  substantially 
the  same  as  that  given  to  indemnify  a  sheriff  in  a  similar  case, 
except  that  the  amount  thereof  need  not  be  more  than  double 
the  value  of  the  chattel  claimed  and  except  that  the  sureties 
must  possess  the  qualifications  stated  in  section  sixty-four  of 
this  act. 

SnpprsedoR  formor  ||  104,  111.  IIR.  llfl,  118.  120.  124.  126.  Sivtlon  104  U 
oovprwl  bv  CiKlp  riT.  Prf»..  |  1702:  |  111  It*  oovered  h.r  Code  CIt.  Pro..  I  170«: 
I  112  l8  oovorwl  bv  Cofle  Civ.  Pro..  I  1707:  t  113  Is  roTi»rM  hr  Cnd^  CIt. 
Pro..  I  1709:  I  114  \s  porpred  by  Cim\^  CIt.  Pn»..  I  1710:  |  115  Is  ooTerwl 
by  Code  Civ.  Pro.,  fi  1711:  |  llC  is  roverod  by  Code  Or.  Pro..  I  172,^; 
I  lis  is  oovpn^d  bv  r<»df  riv.  Pro..  |  17:il  :  I  120  Is  roverwl  by  Todp  CIy, 
Pro.,  II  1720-7:  I  121  \h  fovond  bv  Tode  Civ.  Pro..  |  1728:  |  122  l« 
covered  bv  TcmIp  Civ.  Pro..  |  1720-  |  l2ri  l«  ooverod  by  Cotlp  Civ.  Pro.,  f  17S0: 
I  124  1r  <H)vered  by  Oxle  Civ.  Pro.,  |  1731 ;  |  12<J  Is  covered  by  Code  Civ. 
Pro..   I    17.S:t.  ..^    ^ 

The  follnwiiiK  foniier  sw-tions  have  lil«ewl«e  been  omitted:  |  li9,  becaoae 
It  1b  a   duplicate  of  Code  of  Civ.    Pro..    I    1722,   and  contalna  merely  a   rale 
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ft  tftUbstantiTe  law;  |  125,  bocauHe  unneceKiiary  by  reaHon  of  new  |  151  and 
>o«le  of  Civ.  Pro.,  |  1732;  |  127  because  it  is  merely  a  rule  of  BubKtantive 
•"wr  and  Ih  coTered  by  Code  of  Civ.  Pro.,  |  1734,  wben  read  with  new  |  151 ; 
k  1-28,  becaufie  it  is  merely  a  rule  of  Mubfltantlve  law  and  is  a  duplicate  of 
3ode  of  Civ.  Pro.,  (  1735;  H  129-131,   because  unnecessary. 

S    68.  TMrd  party  may  interplead  and  defend. 

^t  any  time  before  a  chattel  which  has  been  replevied  is  actu- 
ally delivered  to  either  party,  a  person  not  a  party  to  the  action 
"^vlio  claims  a  right  to  the  possession  of  the  chattel  so  replevied 
OT*    any  part  thereof,  which  right  is  claimed  to  have  existed  at 
tile    time   when    the  said   chattel    was   replevied,    may    make   an 
dOidavit  and  deliver  the  same  to  the  court,  stating  that  he  makes 
8i.ich   claim   without  collusion   with   the  defendant,   specifying  in 
K\ich  aflidavit  the  chattel  to  which  he  makes  claim,  setting  forth 
tlie   facts  upon  which  his  right  depends,  and  praying  to  be  im- 
l^leaded  as  a  defendant  in  the  action.     The  court  may  thereupon 
i?rant  leave  to  said  party  to  appear  and  defend,  and  the  provi- 
sions of  this  act  in  relation  to  the  defendant  originally  proceeded 
a.Kninst,  so  far  as  applicable,  shall  apply  to  the  said  party,  and 
the  court  may  in  its  discretion  make  such  order  or  direct  such 
delivery  of  the  property  as  may  be  just,  and  thereupon  the  entire 
controversy  may  be  determined  in  the  action.     Nothing  in  this 
ssoction.   however,   shall   be  construed   to  affect  the   right  of  any 
party  to  maintain  a  separate  action  or  to  recover  damages  for 
the  wrongful  •  taking  or  detention  of  a  chattel,  unless  judgment 
is   awarded  against  him  on  the  merits.     In  that  case  the  court 
may  grant  leave  to  said  third  party  to  appear  and  defend,  and 
the  provisions  of  this  act  in  relation  to  the  defendant  originally 
proceeded  against  them  apply  to  said  party. 
Former  |  115-a  amended  In  form,     f  115-a  added  by  L,  1D03,  ch.  431. 

I  68.  Defendant    may    demand    Jndarment    for    return    of 
cliattel. 

Where  a  chattel  has  been  replevied  and  the  defendant  has 
not  required  the  return  thereof  pending  the  action,  he  may  in 
his  answer  demand  judgment  for  the  return  thereof,  either  with 
or  without  damages  for  the  taking,   withholding  or  detention. 

Former  {  117  retained  with  formal  ehangos.     f  117  originally  revised  from 
L.    1882.    ch.    410.    |    1342. 
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ARTtcLlC   l^OtRT^. 

Action  to  foreclose  a  lien  on  a  chatteC. 

ftec.  70.  Whpt  det'naed  iien   oii  chattel, 
ti.  IVarrant  of  selEufe. 
it.  Affldarlt  aiid   ondertakln^. 

73.  Wlieu   otlier  actions   not   maLtitaiuable. 

74.  Jqd«ini>nt. 

76.  Marsluii's    power    uiider    fxocutlon, 

70.  Exception  to  and  justlfiefttion  of  HdrotleM:   rov^Lilmer  of  cBatt»I. 

77.  Application  6t  tlils  article. 

i  70.  l^hiit   deeibed  lien   on   chattel. 

For  the  purpose  of  this  Article  li  chattel  uiortf^aise  to  securt 
the  purchase  price  of  chattels  as  w^ll.aH  a  contract  of  c\>ii- 
ditioiial  sale  Of  personal. property  and  a  hirip^  of  personal  prop- 
et"ty,  n-bere  title  is  tint  to  test  in  l^he  person  hiring  until  payment 
of  a  certain  sitin,  shall  be  d(>enied  a  Hen  npou  a  chattel;  and  ai 
action  to  foreclose  snch  a  lieii  may  be  milintalned.    - 

Part   of    former   SK    137   and    139.      |    l37^orlirtnally   reTlfl«cl    from   Ood*  e? 
dr.    Pro.,    I   1737;    |    139  amended  bf  L.   llJlO,  ch.   542. 

I  tl*  'Warrant  of  aeisare.  . 

In  an  action  to  foreclose  a  lien  nt)on  a  chattel,  a  warrant  com- 
ma ndiujr  the  tiiarshal  to  seize  the  chattel  and  safely  keep  it  t»» 
abide  the  Judgment,  may  be  granted  by  the  court,  or  a  justW 
thereof,  and  must  be  i><stled  by  the  clerk.  Sections  sixty  and 
sixty-one  of  this  act  shall  a^ply,  as  nt»arly  as  may  be,  to  a  pn>- 
ceedin^r  takeil  tinder  this  article. 

Former  I  138  amended.  S  138  originally  revised  from  L.  1882,  ch.  410. 
f  1330.  Keferenren  tn  ^arritnt  of  altafhment  are  omlttadi  thnm  aroldlsir 
conflicting  dei-lsions  that  were  rendered  under  former  procedure. 

S  72.  Alildavlt  and  nndertaklnir. 

To  entitle  the  plillntiff  to  such  a  warrant  he  ^iist  file  with  the 
clerk  an  undertaking?  and  must  show  by  attiuavit  tp  the  sittisfac- 
lion  of  the  court  that  the  plaintiff  has  a  Hen  on  the  chattel, 
the  amount  thereof  and  the  facts  out  of  which  the  saiHe  un»^ 
and  that  the  plaintiff  is  not  ill  possession  of  the  chattel.  The 
affidavit  must  contain  a  description  of  the  chattels  so  that  they 
can  be  readily  identified.  The  provisions  applicable  to  an  undo^ 
taking  to  procure  a  warrant  of  attachment  shall  apply,  so  far 
as  practicable,  to  the  undertaking  required  by  this  section. 
New. 

f  73.   "When    other  actions    not   maintainable. 

No  action  of  conversion  or  replevin  'arising  on  an  instrument 
mentioned  in  section  seventy  shall  be  maintained  against  the  cod- 
ditional   vendee,   lessee  or  mortgagor. 

Part  of  former  I  130  amended,     i  139  amended  b.v  L.  1910,  ch.  542.     Acticoi 

against  transferees  of  chattel  permitted. 

I  74.   Jnclgrnient. 

In  an  ad  ion  to  foreclose  a  lien,  the  judgment  in  favor  of  thf 
plaintiff  must  specify  the  amount  of  the  lien  and,  when  th^  chattel 
is  not  in  the  imisLmIv  of  tin*  marshal  by  virtue  of  a  warrant 
must  <'oniin:md  the  marshal  to  seize  the  chattel.  The  judgment 
must    direct    a    sale    by   a    marshal   of   the   chattel   after   fifteen 
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<3a3'.s*  persoual  service  of  the  notice  of  sale  upon  the  defendant, 
uuless  such  service  shall  be  disl)en^5ed  with  by  order  of  the  court, 
to  satisfy  the  lion  and  the  costs,  if  any,  in  like  manner  as  where 
a    marshal  sells  personal  properly  bj**  virtue  of  an  execution,  and 
tlio  application  by  him  or  the  proceeds  of  the  sale,  less  his  fees 
and   expenses,   to*  the   payment  of  the   amount   of   the   lien   and 
tlie  costs  of  the  action.     It  must  also  provide  for  the  payment 
of  the  surplus,  if  any,  to  the  owner  of  tlie  chattel,  and  for  tfre 
saifekeepinp   of   the   surplus,'   if   arty,   by   t1|C   clerk   of  the   court, 
until  it  is  claimed  by  him.     If  a  defendant  upon  whom  the  sum- 
mons  is   personally   served   is   liable  for  the  amount   of  the   lien 
or  for  any   part  thereof,  the  plaintiff  may  also  Jiflve  Judgment 
for   the   deficiency,   if  any.      Tlie   executjoii    to  be   issued   to   the 
marshal  shall  be  in  accordance  \>'ith'the  terms  of  th^  Jvidguieut. 
Former   f   141   amended.      $    141   originally   revised   froni   C5ode  of  Civ.    Pro., 
SS   1780.  1740.     Latter  portKin  of  flr^t  Hentencc  new,   tbus  permitting  actions 
'wrlthout  a   warrant  of   Beiiiiro.      |   14Q  omitted. 

f  76.   Marahal'M   po'wer  under   exeoiitlon. 

For  the  purpose  of  sei;;i|ig  q  chattel  by  virtue  of  i^n  e^tec^tion, 
the  power  of  a  marshi^l  is  the  sanio  us  where  he  is  required  to 
replevy  a   chattel. 
New. 

S  70.   Exception     to     and     Jn^tlfloattpn     of     ^^rotieml     v«- 
clnlmer  of  chattel:  ^'        *.  -fw       t-t 

■  - 

Sections  sixty-two  to  slxty-si^,  inclusive,  of  this  act  sUa|l  apply, 
as  nearly  as  may  be,  to  <i  proceedipg  t^ke^i  midef  this  ^rticl^. 
New. .  • 

S  77.  Application  of  tbin  ar^lc^f • 

The  provisions  of  this  aiticle  shall  not  affect  any  right  or 
remedy  to  foreclose  or  satisfy  a  lien  upon  a  chattel  without 
action,  and  do  not  applv  to  a  case  whei*o  another  mode  of  en- 
forcing? a  lien  upon  a  chattel  is  specially  prefeoribed  by  law. 

Former    f    142    slightly    amended,      f    142   originally    revised    from    Code   of 
Civ.  Pro.,  t  1741. 
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TITLE  IV. 
Pleadings. 

Sec.  78.  Pleadings ;   bills  of  particulars ;   qieoial  appearance. 

79.  Joinder  and   severance  of  causes  of  action. 

80.  Judgment  by  default. 

81.  Offer    of    judgment. 

82.  Complaint. 

83.  Answer;   contents    thereof. 

84.  Counterclaim. 

85.  Joinder  and   seTerance  of   counterclaims. 

86.  Amount   recoverable  on  counterclaim. 

87.  Reply   to   counterclaim. 

88.  Objections  to  Jurisdiction  and  to  pleadings. 

89.  Objections  which   may   be   taken  by  answer. 

90.  Disposal  of  objections. 

91.  Judgment  upon  the  pleadings. 

92.  Signature   to  inittrnment;   when  deemed  genuine. 

93.  Construction   and   amendments   of   pleadings,   Judgment   and    pmrp«v. 

94.  Order  that  issues  be  tried  unnecessary  in  action  against  cort^intiiA. 


I  78.  Pleadings  I  bills  of  partlcnlArai  apecial  appears  ace. 

Pleadings  in  actions  may  be  oral  or  written,  verifietl  or  ul- 
yerified,  except  that  the  pleadings  in  an  action  to  estahlisb  a 
mechanic's  lien  must  be  verified.  Pleadings  shall  ct>usi>t  ^f 
complaint  and  answer  and,  when  ordered,  a  reply. 

1.  When  an  action  is  commenced  by  service  of  a  snnim«iL< 
9nly,  a  statement  of  the  nature  and  substance  of  the  plainiiC'* 
cause  of  action  shall  be  endorsed  upon  or  annexed  to  the  sumui«>ie. 

2.  Issue  must  be  joined  within  the  time  limited  by  the  sum- 
mons; provided,  however,  that  when  the  last  day  falls  dO 
Saturday  the  defendant  may  answer  on  the  next  business  dar. 

3.  If  a  written  complaint  is  served  with  the  summons  a  writtwi 
answer  mu.st  be  filed;  and  if  the  complaint  i.s  verified,  the  aonwr 
must  be  verified;  provided,  however,  that  in  an  action  wlier* 
the  amount  claimed  is  one  hundred  doUars  or  less,  the  defendant 
if  he  appears  in  person,  may  answer  orally.  When  a  defendaor 
answers  orally  a  statement  of  the  nature  and  the 'Kubstance  *«f 
the  answer  shall  be  ondors(Ml  upon  or  annexed  to  the  summons. 
The  address  of  the  defendant,  or  the  office  and  post-offlee  address 
of  his  attorney,  shall  be  endorsed  upon  the  summons. 

4.  At  any  time  before  judgment,  the  court  may  direct  the 
filing  of  a  written  pleading,  verified   or  unverified. 

5.  On  or  before  the  defendant's  Inst  dav  to  answer,  his  time 
to  move  or  answer  may  be  e,xtended  by  filing  with  the  clerk  a 
written  stipulation  of  the  parties,  or  by  order  of  the  court  upi« 
cause  shown.  < 

6.  The  original  or  a  copy  of  a  contract  or  other  writing  on 
which  a  cause  of  action  or  a  defense  or  a  counterclaim  is  founded 
may  be  filed  with  the  pleading  and  shall  be  deemed  a  part  of 
the  pleading.  Within  three  days  after  service  of  a  written 
demand  by  either  party,  the  adverse  party  shall  file  with  the 
clerk  the  original  or  sworn  copv  of  any  such  contract  or  other 
writing  specified  in  such  demand.  If  the  paper  is  not  duly  filed, 
the  court  may  order  that  it  he  filed  and  may  exclude  it  from 
evulence  if  not  filed  accordingly. 

7.  In  a  proper  case  a  written  demand  for  a  bill  or  particnlan 
of  the  complaint  or  counterdnim  may  be  filed  with  the  clerk. 
The  defendant  may  file  his  demand  at  the  time  of  answering. 
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The  pinintifif  may  file  his  deinaiid  throe  days  after  the  counter- 
claim is  interposed.  In  either  case  a  bill  of  particulars  must 
bo  filed  with  the  clerk  within  three  days  after  the  demand  is 
filed  and  the  court  upon  motion  or  notice  may  preclude  the 
party  failing?  to  file  such  bill  of  particulars  from  giving  evidence 
of  the  part  or  parts  of  his  affirmative  allegation  of  whivh  particu- 
lars have  not  been  filed.  The  court  may  order  a  wn'tten  bill  of 
particulars,  with  or  without  verification,  to  be  filed  and  served 
by  the  plaintiff  or  by  the  defendant  interposing  a  counterclaim. 
8.  For  the  purpose  of  raising  a  question  not  involving  the 
merits  of  the  action,  a  party  may  appear  spociall^v  by  filing  with 
the  clerk,  on  or  before  the  last  day  for  answering,  a  notice  of 
special  appearance  stating  the  particular  purpose  for  which 
he  ftppears.  In  that  event  the  ease  shall  be  set  down  for  hear- 
ing, and  the  party  thus  appearing  need  not  plead  further  until 
directed  to  do  so  by  the  court. 

Former  |  14S  rewritten.  |f  143  amended  by  L.  1908,  ch.  495:  L.  1911, 
ch.  73:  urlfflnaUy  revliied  from  Code  of  CMv.  Pro.,  fif  29n5,  3126,  3207; 
L.  1882.  ch.  410.  |  1346.  Practice  <  hanged  and  new  matter  added.  Omits 
reference  to  demurrers  as  tliey  are  abolished.  (S<'e  alao  f|  88  and  89.) 
SubdlTfHlon    6   superKedes   former    $    165. 

f  T9.  Joinder  and  «everance  of  cavaes  of  action. 

The  plaintiff  may  include  in  the  same  complaint  any  cause  of 

action  of  which   the  court  has  jurisdiction,   to  the  end  that  all 

matters  of  difference  between  the  respective  parties  may,  so  far 

as  practicable,    be  determined   in  one  action;   but   if  it  appears 

to  the  court  that  causes  of  action  so  joined  should  not  be  tried 

or  disposed  of  together,   the  court   may  order  them   to   be  tried 

separately,  or  that  the  action   bo  severed,  and  may  make  such 

other  and  further  orders  as  may  be  nece8.<tary  or  expedient  for 

the  separate  disposal  thereof. 

New.  Superj»edes  former  8  140,  except  tlie  last  sentence  thereof,  which 
Is  transferred  to  new  |  13G.  Section  Ih  In  accordance  with  reconiraendat'ona 
of  the  New  York  Board  of  Statutory  Consolidation.  (See  Reiwrt  of  Board 
of  Stat.   Consol..  1912,  pp.   11,   105.) 

S  80.  Jndgrment  by  defanlt. 

If  the  defendant  fails  to  answer  within  the  prescribed  time, 
judgment  for  the  plaintiff  may  be  taken  by  oefault,  withmit 
application  to  the  court,  in  a  case  in  which  the  complaint  or  the 
statement  endorsed  upon  or  annexed  to  the  summons  sets  forth 
one  or  more  causes  of  action  upon  which  a  judgment  by  default 
may  thus  be  entered  in  an  action  in  the  supreme  court. 

In  such  a  case,  if  a  verified  complaint  has  been  filed  and  served 
with  the  summons,  the  clerk  shall  enter  jiulgment  forthwith: 
otherwise  the  clerk  must  at  plaintiflTs  request  ascertain  the 
amount  due  and  enter  judgment  therefor  in  the  manner  pre- 
scribed for  like  cases  in  the  supreme  court.  In  all  other  cases 
where  the  defendant  makes  default  in  pleading  the  plaintiff 
can  recover  judgment  only  on  application  to  the  court  and  proof 
of  his  cause  of  action. 

Supersedes  former   |   147.     See  Code  of  Civ.   Pro.,   S|   420,   1212,   1213. 

I  81.  Offer  of  Jadarment. 

At  the  time  of  answering  the  defendant  may  file  with  the 
clerk  a  written  offer  to  allow  judgment  to  be  taken  against  him 
for  a  sum  of  money,  or  for  property  thereiu  specified,  with 
costs.  Iif  there  are  two  or  more  defendants,  and  the  action 
can   be  severed,   a  like  offer  may   be  made  by  one  or  more  of 
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Them  apiinst  whom  a  siparatc  jud^nK'nt  may  l»e  tak«'ii-  If 
tlu»  plniutiff  tluTiMipou,  before  taking  any  other  pnuMM-^diiiir  in 
the  action,  fiU-s  with  the  clerk  a  written  aeceptance  of  tbe  oflFer. 
the  ch'rk  must  enter  judgment  accordingly.  If  an  acceptance 
is  not  fiU;d,  the  offer  cannot,  he  Riven  in  evidence  upon  the  trial; 
but  if  the  plaintiff  fails  to  obtain  a  more  favorable  judgment,  b^ 
cannot  recover  costs.  Instead  of  making  Q  written  oflPer  a 
defendant  may  deposit  the  amount  of  his  offer  wUh  the  clerk, 
if  it  be  a  sum  of  money,'  with  like  effect. 

The  complaint  must  state  in  a   plain  and  concise  manner  the 
facts  constKutinff  the  case  of  action. 

Former  8  148  with  chnnges  as  to  cost.*?,  and  former  f  140  with  "  con<1««-  " 
substltutt'd  for  **  dirwt  ".  {g  14S.  141)  originally  ^^•vi^«<d  from  <'«le  off  'It. 
rrc.  18  2S92,  2931!.  The  laitt  Hcnteme  of  §  Rl,  ati  it  apprarK  lH>re,  wm  i  l<S 
In  the  ai-t  an  rcporteil  by  the  Municipal  Court  CommlHKlou.  In  itmri^  <tf 
pasiaiKO  through  the  I  legislature  thene  sections  were  c<»mbloed ;  hence  tbr 
oniitiBion,    horo.   of   |   82. 

'S  83.   Ann^ver;  contents   thereof. 

The  answer  must  contain: 

1.  A  general  or  s]>ecific  denial  of  each  material  nhefration  of 
the  complaint  intended  to  be  controverted,  or  a  denial  of  any 
knowledge  or  information  thereof  suljicient  to  form  a  lielief.  A 
denial  must  not  be  evasive,  and  unless  the  defendant  intends  in 
good  faith  to  controvert  all  the  allegations  of  the  complaint  or 
of  a  particular  part  therof,  the  denial  most  be  directed  to  the 
specific  allegation  inteifded  to  be  controverted. 

2.  A  plain  and  concise  statement  of  any  new  matter  consti- 
tuting a  defense  or  counterclaim. 

8.  When  the  judgment  may  determine  the  ultimate  ri|;rhtF  of 
two  or  more  defendants  as  between  themselves,  n  defendant  most 
demand  such  a  determination  in  his  answer,  which  iniiftt  be  in 
writing:  and  a  copy  of  such  answer  must  be  servcMl  at  U*«ft 
two  days  before  trial,  or  at  snch  other  time  as  the  court  phall 
dire<t.  upon  each  defendant  to  be  affected  by  the  determination 
or  upon  his  attorney  in  the  action. 

Former  S  IfiO  rewritten  with  adcllti^DH.  i  150  originally  revis»'<l  ft*vx 
Crnle  of  Civ.  I»ro..  S|  TiOO,  2938;  I..  1.S82,  ch.  410,  I  13-lT.  The  »e«"t»l 
sentence  of  sulKllvlslun  1  Ih  based  uiwn  the  New  Jersey  Fractlee  Aet  of  1912, 
Rules  :<2  and  40.     Subdivision  l\  is  based  upon  Code  of  Civ.  Pro..  |  921. 

S  84.  Counterclaim. 

Except   as  otherwise  provided  in  this  act,  .a  connterclaim  and 
judgment  th(»reon  shall  f)e  governed  l)y  the  provisioiiR  of  law  ap- 
plicable to  like  cases  in  the  supreme  court. 
New.     Sw  Code  of  Civ.   Pro.,   81  502-506. 

1  S5.  Joinder  and  neverance  of  counterclaims. 

There  may  be  included  in  the  counterclaim  any*  claims  or 
causes  of  action  mentioned  in  section  six  of  thU  act,  against 
the  i)laintiff,  or,  in  a  proper  case,  against  the  person  Vb<un  he 
represents,  and  in  favor  of  one  or  more  defendants  between 
whom  and  the  plaintiff  a  separate  judgment  may  be  had  in  the 
action.  But  if  it  appears  to  the  court  that  any  of  the  claims 
or  cnuses  of  action  so  joined  should  not  be  tried  or  disposed  of 
fojrothci',  the  court  may  order  that  they  be  tried  .separately,  and 
may  make  «iich  other  and  further  orders  ns  may  ne  necef«5»«ry 
or  expedient  for  the  separate  disposal  thereof:  and  If  it  appears 
to  the  court  that  any  claim  or  cause  of  action  allej^ed  by  way 
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of  counterclaim  should  not  be  tried  or  dispoi^ed  of  in  the  pend- 
iuK  action,  the  court  may  strike  it  out,  without  prejudice  to  the 
briuginj?  of  another  action  or  proceeding. 

New.  The  set'tlon  is  framed  In  conformity  to  the  new  |  70.  It  in  adopted 
from  the  practice  of  England  (Yearly  Prttc.  Sup.  (.'t.,  vol.  1,  Order  19, 
rule  3,  p.  222).  and  of  New  Jerm'T  (N.  J.  I'rac.  Act,  1012,  hcc.  12).  an<l  is 
in  accordance  with  the  practice  aclyocnted  by  the  New  York  Boarrl  of  Stutti- 
tury  Conaoltdatlon.  (See  Beiigrt  of  Board  of  Stat.  Consol.,  1012,  pp.  11.  105.) 
If  84  and  85  supersede  former  ||   iSl-loU. 

I  86.  Amomit   recoverable   on  eonnterclaliii. 

.  A  counterclaim  maj"  be  interposed  afid  judgment  thereon  in 
favor  of  tlie  d(>fendant  nuiy  lie  rendered  for  any  sum  not  to 
exceed  oiie  thoilsilnd  dollars  exclusive  of  intiTCSt  ^nd  costs. 

New.  SupersedcMi  former  |  16T.  Adopted  frt»m  Code  Civ.  Pro.,  |  3174, 
which  applies  to  the  City  Court  of  the  CUy  of  New  York.  Counterclaim  in 
the  County  CourtH  are  not  limited  in  amount.  Howard  iron  Works  v.  Butl'aio 
Elevating  Co.,   176  N.   Y.   1. 

S  87.  Reply   to  comiterclalin. 

A  reply  to  a  counterclaim  is  not  necessary;  but  the  court  may 
order  a  written  reply,  verified  or  unverified,  at  any  time  h*'fore 
judgment.  When  no  reply  is  filed,  the  allegations  of  the  counter- 
claim shall  be  deemed  denied,  except  as  otherwise  provided  lu 
this  act. 

Embraces  first  two  sentences  of  former  |  1(>1.  and  adds  new  matter.  I^st 
sentence  of  former  |  161  omitted.  |  1(11  new  lu  the  former  Munlcii>al  Court 
Act. 

I  88.   Objections  to  Juriadletion  and  to  pleadlnirs. 

An  objection  that  the  court  has  no  jurisdiction  of  the  person  of 
the  defendant  or  no  jurisdiction  of  the  subject  of  the  action  may 
be  taken  by  tiling  a  notice  of  special  npi)earance  as  hereinbefore 
provided.  All  other  objections  which  heretofore  might  have  been 
talvcn  oy  demurrer  may  be  taken  by  motion.  The  notice  of  motion 
must  specify  the  grounds  thereof  and  the  particular  defects  or 
objections  upon  which  the  moving  party  relies. 

New.  Abolishes  demurrers  and  substitutes  notice  of  npecial  appearance 
and  motions.  Accorda  with,  recommendations  of  Now  York  Board  uf  Statutory 
Consolidation.  (See  Report  of  Board  of  Stat.  CoukoI.,  1012,  pp.  12,  140.) 
Supersedes  former  fi   138-160  and  162  and  laat  u<«utence  of  |   161. 

I  89.   Objections  i%'iiicl&  may  be  taken  by  anii-v«'er. 

An  objection  to  the  sufficiency  of  the.  complaint,  or  an  objection 
whichj  if  sijstaiiied,  disposew  of  the  action  without  putting  the 
plaintiff  to  his  proof,  may  be  taken  by  alleging  it  as  a  defense 
in  the  answer  in  lieu  of  ft  motion,  and  on  application  of  either 
party  it  must  be  disposed  of  before  the  trial,  when  an  objection 
IS  thus  taken,  the  answer  must  specify  the  particular  objection  or 
defect  upon  which  the  defendant  relies. 

New.  Permits  the  dispoHltion  before  trial  of  all  defenses  not  affecting 
the  merits. 

}  00.  IJilaii'oanI  of  obJeciioh«. 

1.  If  the  court  overrules  a  defendant*^  objection  taken  by 
motidn,  the  court  hiust  allow  him  to  answer;  and  as  a  condition 
thereof  may  iuii)oSe  osts. 

2.  If  the  court  sijstaius  an  oVjection  taken  by  a  motion  or 
answer  upon  <^lie  ground  tlint  the  pleading  is  insulRcient.  the 
court  mu«jt   allow  it   to  be  amended:  and  as  a  condition  thereof 
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may  impose  costs:  and  if  the  party  fails  to  amend,  the  defertirr 

pleading  or  part  of  pleading  may  be  struck  out. 

Adopted  from  former  |  145.  snbds.  3,  4.  (  145  amended  by  L-  190». 
ch.  495:  L.  1011.  ch.  73;  originally  revised  from  Code  of  Clr.  Pro.,  11  293S. 
8126,    3207;    L.   1882,   ch.   410.    i    1346. 

i  91.  Jadffment  upon  the  pleadlns*. 

If  either  party  is  entitled  to  judgment  upon  the  pleadini^s.  the 
court  may,  on  motion  at  any  time  after  issue  joined,  give  judg- 
ment accordingly.  • 
New.     From  Code  of  Clr.  Pro.,   |  547. 

I  92.  Slgrnatare  to  Instrameati  vrhen   deemed  vemiine. 

A  signature  to  a  written  instrument  which  is  pleaded  shall  he 
taken  as  admitted  unless  the  party  sought  to  be  charged  thereby 
files  with  the  clerk,  within  eight  days  after  joinder  of  isisne,  n 
specific  denial  of  the  genuineness  of  the  signature  and  a  demand 
that  it  be  proved.  Such  denial  and  demand  by  a  defendant  may 
be  included  in  his  answer. 
New.     Adapted  from  Mass.   Bev.  L.,  ch.  173,  {  86. 

I  93.  Coniitriictloii  and  amendmentfl  of  pleadlnars^  Jadfc- 
meiit  and  process. 

1.  The  allegations  of  a  pleading  must  be  liberally  construed 
for  tlie  purpose  of  doing  substantial  justice  between  the  parties. 

2.  At  any  stage  of  the  cause  the  court  must  allow  amendment 
of  any  summons,  process,  mandate,  pleading,  order  or  judgment 
including  a  petition,  precept,  answer  and  final  order  in  a  smn- 
mary  proceeding,  if  substantial  justice  will  be  promoted  thereby: 
and  as  a  condition  thereof  may  impose  such  terms  as  may  be  just. 

S,  Upon  like  terms  the  court  may  direct  that  a  return  made  by 
a  marshal  or  other  officer  be  amended  in  matter  of  form,  either 
before  or  after  judgment. 

Supersedes  former  %  166  (the  provisions  of  which  as  to  demurrem  and 
adjournments  are  omitted)  and  |  170.  |  166  originally  rerlaed  from  Civtr 
of  ClT.  Pro.,  I  2944:  L.  1882,  ch.  410,  |  1347.  (  170  originally  revisrtl 
from  Code  of  Clr.   Pro.,   |  519. 

The  Rubject  matter  of  amendments  embraced  in  former  |  106  Is  mock 
enlarged  by  subd.  2. 

By  force  of  new  |  16  many  Code  provisions  as  to  amendments,  caring  erf 
defects  by  verdict  or  judgment,  and  disregard  of  unsubstantial  errors,  aitnir 
to  the  Municipal  Court;  among  them  are  Code  of  Civ.  Pro.,  |{  721-723. 
727-7,30. 

Subdivision  3,  relating  to  amendment  of  a  return,  is  taken  from  Code  of 
Civ.  Pro.,  I  725.  It  confers  power;  he"ce  would  not  be  incorporated  by 
new  I   16. 

I  94.  Order  that  Isaveii  be  tried  unneceasarr  la  actios 
affalast  corporatloa. 

In  an  action  against  a  corporation,  an  order  directing  that  the 
issues  presented  by  the  pleadings  be  tried  shall  not  be  required. 

New.     Excludes  provisions  of  second  sentence  of  Code  of  Civ.  Pro..  |  1778. 

Note  to  Title  IV. —  In  addition  to  the  former  sections  mentioned  In  the 
notes<  to  this  title  as  having  bei*n  superseded  or  omitted,  the  following  section* 
have  likewise  t>ecn  omitted :  f  f  163  and  164  because  covered  by  Code  of  Civ. 
Pro..  SI  524,  525;  }  160  because  covered  by  Code  of  Civ.  Proc.,  |(  530.  532, 
533;  {I  171-173  because  covered  by  Code  of  Civ.  Pro.,  f|  539-541;  f  174  be- 
cause covered  by  Code  of  Civ.  Pro.,  I  508;  ||  175-177  because  covered  by 
Cwle  of  Civ.  Pro..  Sl  1775-1777;  |  178  because  flrst  |»art  Is  coverwl  by  wvr 
1  0.  subd.  2.  ami  latter  part  is  coveretl  by  Code  of  Crim.  Pro.,  if  884.  IHt6: 
i  187  bccHum^  cuverc>d  by  Code  of  Civ.  Pro.,  |  820,  which  la  adopted  by  new 
f   27,   subd.   3. 
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TITLE  V. 

Proceedings  between  Joinder  of  irsue  and  trial. 

A^rtlclo  1.  Brlnf^ing  cause  on   for  trial;  adjoumnicntii ;   subpoenas;   attachment 
against  and  liability   of  defaulting  witness. 
2.  Commlsalon  to  tatce  testimony;   depositions;  physical  examination. 

ARTICLES    FIRST. 

Bringing  cause  on  for  trial;  adjournments;  auhpotnas;  attach- 
ment against  and  liability  of  defaulting  imtness. 

S«c.  03.  How  cause  brought  oo  for  trial;  notice  of  trial. 
96.  Adjournment  of  trial. 
07.  Subpoena. 
OK.  Service  of  subpoena. 
00.  Attachment  agaluMt  defaulting  witness. 
100.  Liability  of  defaulting   witness. 

I  05.  How  cause  broa^bt  on   for  trial|  notice  of  trial. 

upon  joinder  of  issne  the  clerk  shall  place  the  case  upon  a 
general  calendar.  Where  either  party  appears  in  person,  the 
olerK  shall  fix  a  date  for  trial  not  less  than  five  nor  more  than 
ei^ht  days  after  joinder  of  issue,  and  shall  immediately  notify 
the  parties  by  mail  of  such  date.  Unless  otherwis*^  provided  by 
the  rules,  where  both  parties  appear  by  attorney  either  party  may 
serre  a  notice  on  the  other  fixing  a  date  for  trial  not  less  than 
five  nor  more  than  eight  days  after  the  service  of  such  notice, 
and  shall  file  such  notice,  with  proof  of  service  thereof,  with  the 
clerk,  who  shall  thereupon  place  the  case  on  the  calendar  for 
trial.  When  a  jury  trial  is  demanded  and  no  day  is  fixed  for  the 
attendance  of  a  jury  within  the  time  limited  as  above  provided, 
the  clerk  shall  set  the  case  down  for  trial  at  the  earliest  prac- 
ticable date  on  which  a  jury  will  be  in  attendance,  and  shall 
notify  the  parties  or  their  attorneys  by  mail  of  such  date. 
New.    The  section   Institutes  an  entirely  new  practice. 

i  90.  Adjonrnment  of  trial. 

The  trial  of  an  action  may  be  adjourned: 

1.  By  the  court  for  good  cause  shown  And  upon  such  terms 
and  conditions  as  the  court  may  deem  just. 

2.  By  stipulation  of  the  parties,  to  be  filed  with  the  clerk;  or 
upon  request  of  the  plaintiff  where  the  defendant  has  made 
default  or  upon  consent  of  the  parties  in  open  court. 

Former  |  103  rewritten.  |  193  amended  by  L.  1910.  ch.  153;  originally 
reTixed  from  L.  1882,  ch.  410,  §S  1362,  1303.  Limitation  on  adjournments 
alM)lished.  The  provision  concerning  proceedings  In  case  of  arrest  have  been 
transferred  to   I  32.     Former  §|    194  and  195  omitted. 

f  97.  Subpoena. 

A  subpoena  requiring  a  witness  to  appear  and  testify  on  the 
trial  of  an  action  or  a  special  proceeding,  shall  be  issued  on  the 
demand  of  either  party,  oy  the  clerk  of  the  court  in  the  district 
where  the  action  is  pending;  but  when  a  party  is  represented  by 
.  an  attorney,  the  latter  may  issue  the  subpoena  and  shall  subscribe 
thereto  his  name  and  his  office  and  post-office  address.  The  sub- 
poena may  bo  served  anywhere  in  the  city  of  New  York  and  may 
require  the"  witness  to  bring  with  him  any  book  or  paper  relating 
to  the  merits  of  the  action. 

Formor  ;:  100  rewritten.  |  196  amended  by  L.  1910.  ch.  538,  originally 
revised  from  Code  of  Civ.   Pro.,   i   2969;    L.    1882,   ch.   410,   |   1370. 
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I  98.  Service  of  anbpoena.  * 

A  subpoena  may  be  served   by   Any   person  over   the   age   of 
eighteen  years  by  delirering  a  copy  thereof  to  the  witne**  pn*- 
sonally  and  by  payinj?  or  tendering  to  hiny  a  tee  of  fifty  cents  f< 
one  day's  attendance  at  court.     No  mileage  need  be  paid  or  t*-ii 
derod  to  the  witness. 

Former  |  197  amendecl.  |  107  orlginallr  revUed  from  Code  of  dv.  Pr^ 
f  9Q70;  L.  1882.  ch.  410,  f  1370.  Fee  increased  from  twenty -flTe  to  flTtj 
cents,   and  aiileage  eliminated. 

I  09.  Attachment  against  detanltlnip  'wltnea*. 

1.  Upon  satisfactory  proof  by  affidavit  or  otherwise  that  a  i»t- 
son  duly  subpoenaed  has  refused  or  neglected  to  obey  the  sub- 
poena, and  upon  the  oath  of  the  party  in  whose  behalf  the  pers^»L 
was  subpoenaed,  or  his  attorney,  that  the  testimony  of  su'?i 
person  is  material,  the  court  must  issue  a  warrant  of  attachmcot 
directed  generally  to  any  marshal,  to  compel  the  attendance  of 
such  person. 

2.  Such  a  warrant  of  attachment  must  be  executed  in  the  same 
manner  as  an  order  of  arrest.  The  fees  of  the  marshal  for 
serving  it  must  bp*paid  by  the  person  against  whom  it  Is  is»ne<i 
unless  he  shows  just  cause  or  a  reasonable  excuse  for  bis  omUiSoQ 
to  attend,  in  which  case  the  party  procuring  the  warrant  mns 
pay  them  and  add  them  to  his  costs  if  he  recover  any. 

Fnrmor  H  198,  1&9  amended.  |f  108,  l&d  originally  rertsed  froai  Code 
of  ClT.  Pro.,   SI  2971,  2972. 

i  100.  Lliihllitr  oi  defanltlns  ^ItneMM. 

A  person  duly  sUbpoehfted  who  neglectb  or  refuses  to  obey  tht 
subpoena.  Is  liable  to  the  party  in  whose  behalf  he  was  saK- 
poenaed  lor  all  damages  which  the  parly  sustains  by  reasum  of 
the  neglect  or  refusal,  and  fifty  dollars  in  addition  thereto,  nntl 
is  subject  to  any  fine  or  punishtiient  which  may  be  Imposed  ia 
accordance  with  the  provisions  of  law  governing  contempts  punish- 
able  civilly. 

Former  |  200  amended  In  form.  |  200  orlghiaUy  reriaed  from  Code  oC  dr. 
Pro..  I  2970. 
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ARTICLB    BifiCOlfD. 

Commission    to    take    testimony;    depositions;    physical 

examinations, 

rommlsKlon  to  tnke  teMtlmonj-. 

When  coroiQli«Kion  may  inane. 

Op«'n    comnilasign.  • 

Pdwer   of    coimnlsHjoner. 

Execution  and  return   of  commlitsloii. 

Supprorsion  of  depoMtlon. 

Der)OHlti«ui   to  pt'nwtiiate  testimony. 

Th«   sarno  —  Atfldavlt   on   application. 

Order   for  examination. 

\Vltiies.s«'s'    foes;   punishment  for  disobeying  order. 

Service  of  order  and  afflaarit. 

Adjournment  of  examination. 

Witn(>H.s  ronflned   In   prison. 

Examination;    manner   of    tnlclng   and   returning   deposition;    refusal 

to  ansM'er. 
M'hen  deposition  may  be  read  In  evidence. 
Effect  of  dc|>osltlon. 
Physical  examination. 

I  101.   Commiiislon  to  take  teatlmony. 

When  it  appears  by  affidavit  npon  the  application  of  <»lther 
party  to  an  action  or  speclnl  prooc?€did^  that  the  testimony  of  one 
oc  more  witnesses,  not  within  the  eity  of  New  York,  is  material 
to  the  applieant's  casei  the  court  shall  issue  a  commission  to  a 
competent  person  named  therein,  authorizing  him  to  examine 
under  oath  the  witness  or  witnesses  named  therein  upon  inter- 
rogatories annexed  to  the  commiasif>n  and  to  be  settled  by  the 
court  or  by  the  written  consent  of  the  parties,  and  to  take  and 
certify  the  deposition  of  each  witness,  and  return  the  same  and 
the  commission  by  mail,  addressed  to  the  clerk. 

18  101  and  102  Btii)er}iede  former  {|  20S.  207,  fi08.  Only  one  commissioner 
Is  now  i)rovided.  Provision  that  commission  may  issue  in  a  special  proceeding 
is  new. 

I  102*  IVhen  cojumiaslon  may  issue. 

Such  a  commission  may  issue: 

1.  When  the  defendant  has  nmdo  default  kn  pleadinft  and  the 
testimony  is  t-e(iuired  upon  the  assessment  of  damages. 

2:  Before  joinder  of  issue  l^hen  there  iB;reafiioh  to  apprehend 
that  before  issue  is  Joined,  and  an  at)plicntiou  for  a  eojuimission 
can  thereafter  bo  made,  the  witness-  wjll  die  or  become  unable  f » 
give  his  testimony  or  remove  so  that  his  testimony  cannot  be 
tdken.  •  •     .  .         ..     .       , '  i     •    • 

3;  When  issue  has  beep  joined  In  ad  action  or.  speoial  proceed- 
ing and  the  testimony  Is  ntatei'lal  to  the  at)plicfltit  in  the  prosecu- 
tion or  defense  thereof. 

4.  When  nn  arij)bhl  ot  A  ttiotloti  fol*  R  riew  tH«1  h  t>*'ridiri|J  hdd 
thfe  tcRtimont  miy  be  material  to  tl\e  applicant  upon  a  nev/  trlftl. 

SubdlvlRion  2.  <if  t  102,  Is  new  and  is  Ukeh  from  Code  off  CJlr.  Pro.,  I  888. 
tuhdlT.  4<  SuNL&Tiftion  4,  ot  I  102,  is  new  and  is  taken  from  Code  of  Civ. 
Pro.,   t   88S,   Bubdlv.   3. 

I  IQti.   Open   comxnlsiilon. 

When  issue  has  been  joined  in  an  action. or. special  proceeding 
and  application  has  been  made  a^^jprorided  in  section  one  hundred 
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and  one,  a  commission  maj,  in  the  discretion  of  the  court,  issae 

without  written  interrogatories,  or  partly  upon  written  interropa- 

tories  and  partly  upon  oral  questions. 

Former  {  206  rewritten  to  conform  to  Code  of  CIt.  Pro.,  |  803.  i  2^4 
originally  reTlsed  from  Code  of  CIt.  Pro.,  I  2081;  L.   1882,  ch.  410,   |  1388. 

I  104.  Poorer  of  eommlasioner. 

When  a  commission  is  executed  within  the  state,  the  commis;- 
sioner  shall  have  the  same  power  to  lesue  n  subpoena,  to  swear  a 
witness  and  to  compel  bis  attendance  that  this  court  has  iu  an 
action  pending  before  it. 

Former  |  214  amended.  (  214  originally  revised  from  Code  of  Cir.  Pro.. 
I   2987. 

S  106.  Bxeentlon  and  return  of  commlsBlon. 

Except  as  otherwise  provided  in  this  act  or  in  the  rules,  nil 
matters  with  respect  to  the  issuance,  execution  and  return  of  the 
commission,  the  disposal  of  it  when  returned  and  the  effect  rtf 
the  deposition  as  evidence,  shall  be  governed  by  the  provisions 
applicable  if  the  action  were  in  the  supreme  court  and  the  de- 
position taken  without  the  state  for  use  within  the  state. 

Superdedea  former  ||  200-211,  213,  216.  See  Code  of  Civ.  Pro.,  Sf  001-007. 
Oil.   012. 

I  106.  Snppreaalon  of  depoaltlon. 

On  proof  by  affidavit  that  a  deposition  has  been  improperly  or 
irregularly  taken  or  returned,  or  that  the  personal  attendance  of 
the  witness  at  the  trial  could  have  been  procured  with  due  dili- 
gence by  a  subpoena  or  that  either  party  or  his  attorney  ha% 
practiced  any  fraud  or  unfair  conduct  to  the  prejudice  of  the 
adverse  party  in  the  course  of  the  proceedings,  the  court  may 
order  the  suppression  of  the  deposition  upon  application  of  the 
party  aggrieved,  upon  notice. 

Former  |  212  amended  in  form.  |  212  originally  revised  from  Code  of 
Civ.  Pro.,  f  010.  Section  l8  covered  by  Code  of  Civ.  Pro.,  f  010,  tmt  is 
retained  lyecause  it  rolateo  to  the  power  of  the  court. 

i  107.  Deposition  to  perpetuate  teatimony. 

Upon  proof  by  affidavit  as  prescribed  in  section  one  hundred 
and  eight,  either  party  to  an  action  or  special  proceeding  may 
apply  to  the  court  in  the  district  where  the  action  or  proceeding 
is  pending,  for  an  order  that  the  testimony  of  a  witness  be  taken 
to  be  used  conditionally  as  hereinafter  provided;  or,  except  when 
the  person  to  be  examined  is  confined  m  a  prison  or  jail  within 
the  state,  such  an  order  may  be  granted  on  written  stipulation 
of  the  parties. 

'  Former  If  216  and  218  combined,  condensed  and  amended  so  as  to  apply 
to  special  proceodings.  |  216  originally  revised  from  U  1882,  ch.  410,  f  1360. 
f  218  originally  revised  from  Code  of  Civ.  Pro.,  |  870. 

i  106.  Tlte  aame  ~  aAdavlt   on   applleatton. 

The  party  desiring  to  take  a  deposition  as  prescribed  in  the 
last  preceding  section,  must  present  to  the  court  in  the  district 
where  the  action  or  special  proceeding  is  pending,  an  affidavit 
showing: 

1.  The  title  and  nature  of  the  action  or  proceeding  and  the 
name  and  residence  of  the  person  to  be  examined;  and  that  the 
testimony  of  such  person  is  material  and  necessary  for  the 
prosecution  or  defense  of  the  action  or  proceeding. 
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2.  Tli&t  the  person  to  be  examined  is  about  to  depart  from 
the  city  of  New  York,  or  that  he  is  so  sick  or  infirm  as  to  afford 
reasonable  ground  to  believe  that  he  will  not  be  able  to  attend 
iJie  trial,  or  that  an  other  special  circumstances  exist  which 
.render  it  proper  that  he  should  be  examined;  but  this  sub- 
division does  not  apply  where  the  person  to  be  examined  is  a 
party  to  the  action,  except  in  case  of  his  sickness  or  infirmity. 

3.  If  the  party  sought  to  be  examined  is  a  corporation,  the 
affidavit  shall  state  the  names  of  the  officers  or  directors  thereof 
whose  testimony  is  necessary  and  material,  or  the  books  and 
papers  ns  to  the  contents  of  which  an  examination  or  inspection 
is  desired;  and  the  order  to  be  made  in  respect  thereto  shall  direct 
the  examination  of  such  persons  and  the  production  of  such 
books  and  papers. 

Forraor   f   217   amended   In   form.     S    217   originally   reyised   from   Code   of 
Civ,   Pro.,   S  872. 

i  108.  Order  for  examination. 

The  court  to  whom  an  atfidavit  is  presented,  as  provided  in 
section  one  hundred  and  eight,  lua^v,  if  the  opposing  party  or  his 
representative  is  not  present,  require  that  a  reasonable  notice  of 
the  application  be  giv^n,  or  may  act  on  the  application  at  th* 
time  of  such  presentation,  and  must  grant  an  order  for  the  tak- 
ing of  the  deposition,  if  satisfied  of  the  truth  of  the  matter 
stated  in  the  nifidavit,  and  may  in  its  discretion  designate  and 
limit  the  particular  matters  on  which  the  examination  is  to  be 
conducted.  The  order  may  require  that  the  examination  be  con- 
ducted before  the  court  or  at  another  place  named  in  the  order, 
in  which  event  the  order  shall  require  the  witness  to  be  sworn 
before. an  officer  authorized  to  take  and  administer  oaths. 

Former    fi    210   amended    in    form.      S    210   originally    revised    from    Code  of 
Civ.    ITo.,   f  873. 

i  110.  'WltneMaen'  fee«i  punlslinient  for  dlaobeylnff  order. 

AVirnessos'  fees,  as  provided  in  this  act.  for  attendance  upon  a 
trial,  must  be  paid  or  tendered  when  the  order  is  served  upon  the 
party  or  person  required  to  attend.  If  the  party  or  person  so 
serve*?!  fails  to  obey  the  order  his  attendance  may  be  compelled, 
and  he  may  be  punished  in  like  manner,  as  if  he  failed  to  obey  a 
subpoena   issued   from  the  court. 

Former  f  220  amended  in  form.     |   220  originally  revised  from  Code  of  CIt. 
Pro.,   S  8'4. 

i  111.  Service  of  order  and  affidavit. 

A  copy  of  the  order  and  of  the  affidavit  upon  which  it  was 
granted  must  be  served  at  least  two  days  before  the  time  fixed 
for  the  examination,  upon  the  attorney  for  each  party  to  the 
action  or  special  proceeding  in  like  manner  as  a  paper  in  the 
action:  or  if  a  party  has  not  appeared  they  must  be  served 
upon  him  as  directed  by  the  order. 

Former   |  221    re-enaotrni   with   addition  of   "  or  special  proceeding.*'     i   221 
originally  revised  from  Cotle  of  Civ.  Tro.,  1  875. 

I  112.  Adjoarnment  of  examination. 

The   time   for   taking   such   examination   may   be   adjourned   in 
like  manner  as  the  trial  of  an  action. 
Former  f  222  amended.     S  222  new  in  former  Municipal  Court  Act 
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i  113.  Witneiis  confined  tn  t>i'l*on. 

Where  the  party  or  other  person  to  be  examined  is  confined  In 
a  prison  or  jail  within  the  state,  uudet  sentence  for  a  nii"*<J«^- 
nieanor  or  felony,  that  fact  must  be  stated  in  the  affidarit.  and  hi* 
deposition  .may  be  taken  a*>  if  he  were  not  so  confined,  except 
that  in  Huch  ease  the  RrantiuK  or  refusing  of  the  order  is  always 
in  the  discretion  of  the  court.  The  order  must  re(juire  the  pro- 
duction pf  the  prisoner^  by  the  person  in  charge  of  the  priMm 
or  jail,  at  the  prison  or  jail,  but  it  may  prescribe  such  rcjrnlations 
and  restrictions  with  respect  thereto  as  the  court  deems  proi»<  r 

Fermer  |  d28  re-enactccl.     {  223  originally  reTtiied  from  Code  of  Cir.    Pro^ 
I  87T. 


i  ;114.  JBi^mUiatlojt|,niaiuier  of  taklnflp  and  retnrntnir 
position;  reiiiiilil  to  anatver. 

The  deposition  shall  be  in  the  form  of  question  and  answer, 
and  when  completed  must  be  carefully  read  to  and  subscribed  by 
the  i)erson  examined;  and  within  three  days  thereafter,  iinl«>«jt 
sooner  required  by  the  order,  must  be  filed  in  the  office  of  thf 
clerk  of  the  court  iti  the  district  where  the  actioli  or  special  pn»- 
oeedinp  Is  pending,  totrether  with  the  .stipulation  or  the  atfidaTii 
on  which  the  order  was  fronted,  with  proof  of  the  serrioe  of  the 
order  nn«l  of  the  nffldavit.  If  upon  an  exnminaffon.  the  |»erfo»i  r\- 
rtmined  refuses  to  answer,  that  fact  must  be  reported  to  the  c*»urt, 
whieh  must  determine  whether  the  question  was  relevant  and  the 
witness  bound  to  answer. 

former  f  224  re-enacted,     f  224  originally  revised  from  0>de  of  CIt,    Ptol. 
I   880: 

§  116.  "When    d^poattlon    may    be    read   in   evidence. 

The  deposition  may  be  read  in  evidence  by  either  party  at  the 
trial  if  it  be  satisfactorily  proved  that  the  witness  is  dead  or  is 
unable  to  attend  by  reason  of  his  insanity,  sickness  or  other  in- 
firtnity,  or  that  he  Is  confined  in  a  prinon  or  jail,  or  that  h»' 
has  been  and  is  absent  from  the  city  of  New  York,  so  that  hi« 
attendance  could  not,  with  reasonable  diligence,  be  conip^dled 
by  subpoena. 

Former  |  226  re-enacted,     f  22S  originally  revised  from  Code  of  Clvr  Pro., 
18   881,   882. 

f  110.   Bflect   of   depoMltlon. 

The  deposition  so  read  In  evidence  has  the  same  effc^ct,  and 
no  other,  as  the  oral  testimony  of  the  witness  would  have;  and 
an  objection  to  the  ctmipetency  or  credibility  of  the  witness,  or 
to  the  relevancy  or  substi^jitial  competency  of  a  question  put  t«» 
him,  or  of  an  answer  given  by  him,  may  be  mtlde  as  if  the  wit- 
ness were  then  examined,  and  need  not  be  noted  upoti  tb^ 
deposition. 

Former    S    220   amended    In   form,      f    226    originally    revised    frotn    CV»de  «f 
01 V.    Pro.,    I  SS3. 

I  117.  Piiyiilcal  examination. 

Where  a  party  allepes,  either  for  a  c^nse  of  ilrtioti,  defens* 
or  counterclaim,  daniajres  for  personal  injuries,  the  court  sha'* 
have  power  to  onior  that  he  submit  to  ft  phyBical  exnmlnatioi, 
by  one  or  more  physicians  or  surtfeons  under  snch  oonditlnns 
as  the  coiirt  shall  deom  proper:  and  the  court,  must  make  sucb 
an  order  whenever  the  adverse  party  shall  presvut  proof  to  the 
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8atisf.ietion  of  the  court  that  he  is  ijrnorant  of  tho  nature  and 
extent  of  the  injuries  alleged.  If  the  party  to  be  examined  in 
a  female,  she  shall  be  entitled  to  have  tlie  examination  made 
bjr  physicians  or  surgeons  of  her  own  sex.  The  order  must 
direct  the  seryicc  of  a  copy  there()f  ^vithin  the  city  of  New  York 
not  less  than  fire  nor  more  than  efpht  days  before  the  date 
fixed  for  the  examination,  except  that  a  different  time  for  serv- 
ice may  be  directed  when  special  reasons  therefor  are  sliown 
to  exist  and  are  recited  in  the  ordrr. 

*New.     Adopted  froro  Co<le  of  C\v.  Pro.,   §  873.  with  changes  providing  for 
the  examlutttioD  of  a  dufundant  asserting  a  (.•ouutrrclaiin. 
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TITLE  VI. 
Trial;  Jurors;  8i]rt)mis8lon  of  controveny. 

Bee.  118.  Jury  trial   how   obtalDed;   Jury   fee. 

119.  Time  for  rendering  Judgment  or  derision. 

12().  Number  of  Jurymen;   fee  for  Jury  of  twelve. 

121.  Jury    t^rm;    trial   Jurom. 

1*22.  Special   Jury    list;    bow    such    Jurors    suramoned. 

123.  Trials  by  Hpeelal  Jury. 

1:^4.  SubmlKsiou   of   controversy   upon   agreed    faotti. 

§  118.   [Am'dy  191G.]  Jury  trial;  how  obtAlnedf  Jury  fee. 

1.  Either  party  at  the  time  of  pleading  or  within  threi*  day? 
after  joiiider  of  issue  may  demand  a  trial  by  jury.  The  deaiand 
may  be  made  in  writing?  and  tiled  with  the  clerk,  or  urally  and 
endorsed  upon  the  summons.  In  a  special  proceeding  the  deniand 
may  bo  made  in  open  court  on  the  return  of  the  precept.  The 
party  demanding  a  trial  by  jury  shall  forthwith  pay  to  the  <-lerk 
the  sum  of  three  dollars,  which  shall  be  applied  so  far  as  uect-s- 
sary.  to  the  payment  of  the  lawful  fees  of  the  server  for  sum- 
moning the  jurors,  and  of  a  fee  of  twenty-five  cents  to  each 
juror,  which  payment  shall  be  made  to  him  by  the  clerk  at  tbf 
end  of  the  trial. 

2.  Unless  a  demand  is  made  and  the  jury  fee  paid  as  aUive 
provided,  a  jury  trial  is  waived  and  the  court  must  hear  ihf 
evidence  and  decide  all  questions  of  fact  and  law:  providetl. 
however,  that  the  court  may  in  its  discretion,  at  any  time  Iwfore 
or  during  the  trial,  direct  that  a  trial  be  had  by  jury,  and  therv^ 
upon  a  trial  by  jury  shall  be  had  in  the  same  manner  as  if 
either  party  had  demanded  it,  and  the  jury  fee  shall  be  paid  by 
the  plaintiff. 

3.  If  an  action  is  settled  or  discontiuiied  before  trial,  all  jury 
and  jurors'  fees  paid  by  any  party  as  provided  in  this  act  shall  be 
returned  forthwith  to  such  party  by  the  clerk  of  the  court  to  whom 
such  jury  fee  was  paid. 

8ubd.   3  added  by  I^.   1910.   cb.    123,   in  effect  April  3,   1916. 

Contains  the  substnnce  of  tlu>  flrat  four  sentences  of  former  |  231:  part 
of  flrwt  sentence  of  former  |  230,  and  the  substance  of  the  fimt  sentence  of 
former  §  232,  witli  changes.  |  231  amended  by  L.  1908,  ch.  431;  I..  l9lo. 
cb.  .'541:  originally  revi»e<l  from  Cotle  of  Civ.  Pro..  |  2990;  L.  1SS2,  ch.  4lu. 
S  1372.  I  230  amended  by  L,.  1910.  ch.  401;  originally  revised  from  L-  Ih^J. 
<-b.  410.  i  1384.  I  232  originully  revised  from  L.  1&S2,  cb.  410.  f  137^ 
Aftvr  submiH.Hion  of  case  no  Jury  trial  can  be  ordered.  Jury  fee  redoeed 
from   fuur  ilollars  and  fifty   cents  to  three  dollars. 

§  110.  Time  for  renderlnir  Judflrment  or  decision* 

1.  If  a  jury  trial  is  not  demanded  or  directed  as  provided  in 
the  last  preceding  section,  the  court  must  render  judgment  within 
fourteen  days  from  the  time  when  the  case  is  submittetl  for  that 
purpose,  except  when  further  time  is  given  -by  the  e<mseul  of 
the  parties.  If  no  decisiuu  is  rendered  within  the  time  thus 
limited,  the  case  shall  be  placed  upon  the  calendar  for  causes 
reserved  generally. 

2.  A  motion  must  be  decided  within  fourteen  days  after  it  is 
submitted  for  decision,  except  when  further  time  is  given  by  the 
consent  of  the  parties;  and  if  no  decision  is  rendered  within  the 
time  thus  limited,  the  motion  may  be    renewed. 

.Materially  changes  the  provisions  of  former  |  L30  with  respect  to  rendition 
of  Ju«lKnieiit'  or  ilet'ision.  fi  2:)0  amended  by  I<.  1910,  ch.  401;  uiigiuallj 
revised  from  L.  1S.S2,  vb.  410.  §  l.'JS4.  Tin*  court  no  lunger  lowm  Juri^ilictiuD 
if   the  case   Is  uot  decided    within    the   fime  limitKHl. 

1554 


THE  Ml-XICIPAL  COURT  (^ODE. 

I  120.  Namber  of  Jurymen |  fee  for  Jary  of  twelve. 

1.  Except  as  hereinafter  provided,  a  jury  shall  be  composed  of 
six  men. 

2.  In  a  special  proceedinf?  or  in  avi  action  where  the  claim  for 
damages  or  of  the  value  of  the  chattels  exceeds  two  hundred  and 
fifty  dollars,  either  party  may  demand  a  trial  by  a  jury  of  twelve. 
In  such  a  case  the  jury  fee  to  be  deposited  snail  be  six  dollars. 

3.  In  a  case  provided  for  in  the  subdivision  next  preceding,  if 
one  of  the  parties  has  demanded  a  jury  of  six  and  has  paid  the 
fee  required  therefor,  the  other  party  may  at  any  time  before 
trial  demand  a  jury  of  twelve,  and  upon  making  such  demand 
must  pay.  to  the  clerk  a  fee  of  three  dollars,  which  shall  be  ap- 
plied as  provided  in  section  one  hundred  and  eighteen. 

Partly  new;  partly  composed  of  formor  {  234,  amended.  |  234  originally 
revised  from  L.  1882.  oh.  410,  |  1373.  Caw  In  which  a  Jury  of  twelve 
may  tie  had  taunt  now  Involve  more  than  $250  Instead  of  more  than'llOO; 
Jai7  fee  In  such  cane  reduced  to  h\x  dollars.  Hubdlvlsion  3  conforms  to 
Aabestolith  Mfg.  Co.   v.   Howland,   143  App.  Dlv.  418. 

I  121.  Jury   terms}   trial   Jarora. 

Jury  terms  shall  be  held  as  the  board  of  justices  shall  from 
time  to  time  direct.  Trial  jurors  for  such  terms  shall  have  the 
same  qualifications  and  shall  be  selected,  drawn  and  notified 
by  the  same  authorities  and  in  the  same  manner  (is  trial  jurors 
of  the  supreme  court  held  in  the  county  in  which  such  terms 
are  held;  and  all  provisions  of  the  judiciary  law  and  of  the  code 
of  civil  procedure,  as  they  may  be  amended  from  time  to  time, 
except  such  as  are  inconsistent  with  this  act,  are  hereby  made 
to  apply  to  this  court  and  to  trial  jurors  therein.  At  least  twenty 
days  before  the  opening  of  any  term  the  number  of  trial  jurors 
to  be  drawn  for  such  term  shall  be  fixed  by  the  board  of  justices, 
and  due  notice  thereof  shall  forthwith  be  transmitted  to  the 
official  directed  by  law  to  draw  such  jurors.  So  far  as  the  com- 
missioner of  jurors,  or  other  official  charged  with  the  duty  of 
drawing  jurors  in  each  county  shall  find  it  to  be  practicable, 
each  juror  drawn  shall  be  summoned  to  the  district  nearest  to 
his  residence  or  place  of  business.  Such  jurors  shall  be  paid 
the  same  compensation  as  trial  jurors  in  the  supreme  court 
held  in  the  county  in  which  they  serve.  All  returns  required  by, 
law  to  be  made  after  adjournment  of  the  term  shall  be  made 
by  the  clerk  of  the  district  in  which  such  term  is  held,  except 
as  provided  in  section  one  hundred  and  twenty-three  of  this 
act.  In  all  proceedings  for  the  remission  and  enforcement  of 
fines  of  jurors  the  justices  of  this  court  shall  have  the  same 
power  and  authority  as  justices  of  the  supreme  court  and  judges 
of  the  county  courts  in  the  respective  counties.  The  board  of 
justices  may,  upon  request  of  the  commissioner  of  jurors  or  other 
official  charged  with  the  duty  of  summoning  jurors,  depute  one 
or  more  officers  of  this  court  to  assist  in  summoning  sucn  jurors. 
New.  Superaodes  provlfdons  contained  In  former  ||  231,  231-a.  231 -b.  233, 
235.  236.  237,  and  providoH  a  uniform  ByRtem  based  on  that  prevailinir  In 
the  Supreme  (Juurt  In  the  countieH  embraced  within  the  city  of  New  York; 
jurors  In  New  York  county,  see  Judiciary  Ijiw,  art.  xvll;  jurors  In  Kings 
county,   art.    xvill :    and   in   other  countlcK,   art.   zvl. 

I  122.  Special  Jory  liat|  ho^r  aocli  Jurors  ■vmntoAed* 

If  requested  to  do  so  by  the  board  of  justices,  the  commis- 
sioner of  jurors  or  other  person  charged  with  the  duty  of  sum- 
moning jurors  in  each  county  within  the  city  of  New  York,  must, 
on  or  before  the  first  Monday  in  September  in  each  year,  furnish 

1S56 


THP  MUNICIPAL  COURT  CODE. 

to  the  clerk  of  one  or  mure  di8trict8  of  said  court  within  the 
county  for  which  said  couimissioucr  or  other  olficer  aet<^  a  list 
of  not  more  than  one  huiidred  names  of  qualified  trial  juror* 
residing  in  such  count}*.  The  clerl^  of  the  court  who  shall  re- 
ceive the  jury  list  must  write  on  a  slip  of  paper  the  namiv  resi- 
dence, place  of  business  aud  occupation  of  each  of  the  iK^rsons 
named  un  said  list  and  place  the  same  in  a  box  to  be  called 
the  '*  undrawn  si>cc|al  jury  box.**  tyheneyer  there  is  an  a<*tion 
or  t?iK?cial  prnceeding  to  be  tried  with  a  jury  at  a  time  other 
than  a  regular  jury  ttrni,  the  clerk  in  such  district  must  up^m 
the  order  of  a  justice  a.s  provided  in  the  next  succcH-'ding  Mic- 
tion, and  in  the  presi  nco  of  a  justice,  draw  the  required  nucabi'i 
of  said  slips  of  pftpcr  from  ^he  undrawn  special  jury  box  and 
deliver  the  panirs  to  a  marshal  or  to  (Uie  or  more  of  the  officer* 
of  the  court,  with  si  written  or  printed  ^lotice  dire<'ted  to  each 
juror,  requiring  him  to  attend  at  the  time  and  at  the  court 
specified  in  the  notice.  The  officer,  upon  receipt  of  the  said 
notices,  must  immediately  gummon  each  jliror  by  delivering 
the  notice  to  him  personally  or  by  leaving  it  at  his  residence* 
with  some  person  of  suitable  age  find  discretion,  and  muBt  there- 
upon make  a  return  to  the  clerk  of  the  court  as  to  the  manner 
in  which  such  service  was  made  by  him.  After  such  panel  of 
jurors  so  suramonid  has  been  discharged  by  the  court  the  clerk 
must  make  like  return  as  in  the  case  of  jurors  summoned  pur- 
suant to  the  next  preceding  section,  and  such  jurors  shall  be 
entitled  to  the  same  compensation  and  pflid  in  the  same  Dmnner 
as  jurors  summoned  for  a  regular  term.  The  slips  containing  the 
names  of  the  jurors  so  summoned  must  be  placed  in  a  box  to  be 
called  the  '*  drawn  jtlry  box  '*  until  all  the  names  hare  been 
drawn  from  the  undrawn  jury  box,  and  as  often  as  that  happen;* 
the  whole  number  must  be  returned  to  the  undrawn  jury   box. 

Sections  122  ami  123  provide  for  a  special  Jury  list  to  be  snmmoned  for 
jury  trlalH  durliu?  the  inootUa  <>f  ^uly  au<l  Auginit,  or  at  other  times  wben 
there  is  no  regular  Jury. 

I  1:^3.  Tvlalw  Ify  speoial  i^PJ, 

If  in  any  action  or  special  procc»oding  trial  by  jury  is  deainnded 
at  a  time  when  no  jnry  is  in  session  and  it  appears  to  the  justice 
presiding  that  the  rights  of  a  party  may  be  prejudit?ed  by 
delaying  the  trial  until  the  next  jury  term,  such  justice  shall 
order  the  clerk  who  has  teceived  the  jury  list  provided  in  the 
last  preceding  section  to  summon,  in  the  manner  therein  pre- 
scribed, such  number  of  jurors  as  such  jus.tice  may  direct,  to 
appear  at  the  court  where  the  action  or  proceeding  is  pending. 
When  the  jury  is  summoned  to  a  court  other  than  the  one  the 
clerk  of  which  has  the  custody  of  the  said  jury  list,  the  clerk 
of  the  court  where  the  action  or  proceeding  is  pending,  shall, 
upon  the  discharpo  of  the  jurors,  forward  to  the  clerk  having  the 
custody  of  the  said  jury  list,  such  detailed  information,  certiiied 
by  him,  as  will  enable  the  said  clerk  to  make  a  proper  return 
as  required  by  law. 
Sec  note  to  {  122. 

S  124.   SabmlMNlon   of  GontroverHy  upon   nipreed  facta. 

1.  At  any  time  after  j  under  of  ispue  in  an  action  or  special 
proceeding,  and  before  the  case  is  called  for  trial,  the  parties,  if 
of  full  age,  nuiv  agree  upo'i  a  written  statement  of  the  ^acts  for 
submission  to  tlu*  court.  The  statement  must  be  accompanied  by 
a  written  submission  and  by  ihe  affidavit  of  one  or  more  of  the 
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parties  that  tho  controversy  is  real  and  that  the  submission  l8 
made  in  good  faith  for  the  purpose  of  determining  the  right$> 
of  the  parties. 

2.  The  controversy  is  submitted  by  filing  the  statement,  suU 
mission  and  affidavit  in  tb^  ofRce  bf  tho  ^le^K  in  the  district  whei(« 
the  action  or  proceeding  is  iiending:  and  subsequent  proceedinga 
are  subject  to  ail  the  provisions  of  this  act.  except  that  an  order 
of  arrest,  a  warrant  of  httttchmfnt.  a  tV'hrrant  of  seizure,  a  re- 
quisition to  replevy  or  an  execution  against  the  person  cannot 
be  granted  therein. 

3.  The  action  or  proceedinjj  must  be  tried  by  the  coiirt  uimn 
tho  statement  alone;  and  the  stitcnjcut.  sttbnlissir)n,  atadavit  and 
the  judgment  reiideH'tl  or  nhal  orjler  Uuide,  .und  ilny  orders  or 
pDpers  iiecet)»ariidr  affecting  such  juugiucnt  or  order,  shnll  con- 
stitute  the  record.  If  the  statement  of  facts  is  not  stitHcient  to 
enable  the  court  to  decide  the  controversy,  the  court  may  permit 
the  filing,  within  a  fixed  time,  of  an  additioiiiil  ot*  Btipplcnieiitji! 
statement,  in  default  wh>i*ec>f  the  cooH  mnst  dismiss  th^  sub- 
miMsioii  ttithont  costs  to  eithtt*  |)artj-. 

Poi-nior  m  241-243  athcnrlod  flhd  rohibtrir»d.  H  241-24S  orljtihnlly  rctisejl 
fMMM   Cwlc  <if   Cly,    !'t».,    II    127D-12H1. 

Nute  to  Title  Vl.t— Tbe  proYl^lous  of  tbU  title  biira  been  dlnioitt  onllrely 
rewrltteh  imd  tbe  cbaugeH  tbereiu  an*  suiMtafiti^l..  ruriuer  ||  2iiii,  240  are 
omitted  as  unneceHsary  uh  ihay  are  cvvered  by  uew  f  lu. 
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TITLE  Vn. 
Judgment  and  execution. 

Art.  1.  Judgments. 

2.  Ezecuticm.  _ 

ARTICliE   FIRST. 

Judgments. 

Sec.  125.  Judgments. 

126.  Dbtmbsal  for  neglect  to  proHecute. 

127.  Judgment  for  or  against  any  of  the  imrtie^;   aeTerance  of  artlmi. 

128.  Judgment  when  defendant  liable  to  arreHt. 

129.  Vacating  and  amending  judgments  and  orders;  oi>cniag  defaults  «im 

granting  new   trials. 

i  125.  Judgrmenta. 

Within  the  limits  of  jurisdiction  defined  in  this  act,  the  court 
shall  have  power  to  render  any  judgment  that  is  <H>nsistent  with 
the  case  made  by  the  pleadings  and  embraced  within  the  issues. 
A  judgment  dismissing  the  action  may  be  rendered  either  on  the 
merits  or  without  prejudice  to  a  new  action,  as  the  case  requin*, 
and  the  court  shall  make  a  proper  note  thereof.  A  decirtion  as 
prescribed  in  an  action  tried  without  a  jury  in  the  supreme  court 
shall  not  be  required.  All  proceedings  on  the  part  of  the  psirty 
against  whom  judgment  has  been  rendered,  or  who  is  required  to 
pay  the  costs  of  any  motion,  except  to  review  or  vacate  such 
judgment  or  order  requiring  payment  of  costs,  are  stayed  without 
further  direction  of  the  court  until  the  payment  thereof. 

New.  Supersedes  former  H  248.  249.  Tlie  first  sentence  Is  based  on 
Code  Civ.  Pro.,  |  1207.  Ak  to  judgmonts  of  dismlBsal.  whether  on  the  merits 
or  not,  see  Chirk  v.   ScoviUe.   198  N.  Y.  279. 

Findings  of  fact  and  conclusions  of  law  not  r(M]ulred. 

Former  H  250,  252  omitted  as  unnecessary. 

(   120.  [Am'd,  1017.]     Diamtasal  for  neffleet  to  proae^vte. 

When  an  action  ha«  remained  for  more  than  six  months  upon 
the  general  calendar  or  the  calendar  for  actions  reserved  gener- 
ally, it  may  be  dismissed  by  the  court  upon  application  of  the 
defendant  on  notice;  or,  if  the  action  has  remained  upon  said 
calendar  for  more  than  one  year,  it  may  be  dismissed  by  the 
court  of  its  own   motion. 

New.     Amended  by  L.  1917.  ch.  611,  In  effect  May  22.  1917. 

I  127.  Jndsment  for  or  asalnat  any  of  the  partieai  sever* 
ance  of  action. 

The  court  .shall  have  power  to  render  judgment  for  or  against 
(me  or  more  plaintiffs  and  for  or  against  one  or  mote  defendants, 
to  determine  the  ultimate  rights  of  all  the  parties  and  to  render 
judgment  accordingly:  but  unless  the  court  otherwise  directs,  a 
controversy  between  defendants  shall  not  delay  a  judgment  to 
which  the  plaintiff  is  entitled.  When  there  are  two  or  more  de- 
fendants and  a  several  judgment  is  nroper,  the  court  shall  have 
power  to  render  judgment,  or  to  r€Mniire  that  the  plaintiff  take 
judgment  against  one  or  more  of  them,  and  to  direct  that  the 
action  be  severed  and  proceed  against  the  others  as  sole  de- 
fendants. 

New.  Taken  partly  from  Code  of  Civ.  ^ro..  f|  1204,  1205,  which  ap- 
parently fonn  the  source  of  i»art  of  I  20  of  the  New  Jrrsey  l*ractlo«»  Act. 
I^Ht  part  of  flrnt  sentence  i»  tnkim  from  last  wenten«*e  of  Cotle  of  Civ.  Pr*., 
i  521.  Section  coniplieN  with  the  recommendations  of  the  American  Bar 
Association.      (See  reiK>rt  of  Board  of  Stat.   Consol.   1912,   p.   184.) 
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f  128.  Judgrment   iirhen   defendant   liable   to   arrest. 

When  a  judgement  is  rendered  in  a  case  where  the  defendant  is 
subject  to  arrest  and  imprisonment  thereon,  it  must  be  so  stated 
in  the  judgment  aifd  entered  in  the  docket.  The  clerk  must  in 
any  transcript  issued  by  him  insert  the  words  **  defendant  liable 
to  execution  against  his  person,"  and  a  like  note  must  also  be 
made  in  the  docket  of  a  judgment  by  a  county  clerk  where  such 
a  transcript  is  filed  with  him. 

Former   {   251  amended  In  form.     |   251   originally  reylsed  from   L.    1882, 
ch.  410,  i  1386. 

i  129.   Vaeatlnv    and    amendlnir    Jndarments    and    order*; 
openlniT  defaults  and  vrantlns  ne^r  trials. 

1.  Upon  proof  by  aflSdavit  or  otherwise  that  a  judgment  has 
been  taken  or  a  final  order  made  witnout  service  of  summons  or 
process,  the  judgment  or  final  order  must  be  vacated  and  set 
aside  by  the  court  in  the  district  where  it  was  entered. 

2.  A  motion  to  open  a  default  and  to  vacate  and  set  aside  a 
judgment  entered  thereon  must  be  made  with  due  diligence  and 
upon  good  cause  shown  and  in  no  event  more  than  one  year  after 
entry  of  the  judgment:  except  that  where  the  summons  was  served 
as  prescribed  in  section  twenty-three  of  this  act,  such  motion 
must  be  made  in  no  event  more  than  two  years  after  entry  of  the 
judgment.  Upon  granting  such  a  motion  the  court  must  set  the 
case  down  for  trial.  If  a  judgment  taken  by  default  or  any 
part  thereof  has  betMi  collected  or  otherwise  enforced  and  the 
defendant  is  successful  upon  the  trial,  such  restitution  may  be 
compelled  as  the  court  directs;  but  title  to  property  sold  to  a 
purchaser  in  good  faith  under  execution  issued  upon  the  judgment 
shall  not  be  affected. 

3.  A  motion  to  set  aside  the  verdict  of  a  jury  and  to  vacate, 
amend  or  modify  a  judgment  rendered  upon  a  trial  by  the  court 
with  or  without  a  jury,  and  for  a  new  trial,  must  be  made  at 
the  close  of  the  trial  or  within  twenty  days  after  the  entry  of 
the  judgment. 

4.  A  motion  for  a  new  trial  upon  the  ground  of  fraud  or  newly 
discovered  evidence  must  be  made  with  due  diligence  and  in  no 
event  later  than  one  year  after  the  entry  of  the  judgment:  and 
unless  the  court  otherwise  directs,  it  may  be  made  upon  affidavits 
without  making  and  settling  a  case. 

5.  A  new  trial  may  be  limited  to  the  questions  with  respect  to 
which  the  verdict  or  judgment  is  found  to  be  wrong,  if  such 
questions  are  separable.  If  a  verdict  or  judgment  is  set  aside 
solely  because  the  damages  are  excessive  or  inadequate,  it  may 
stand  in  all  other  respects  and  the  new  trial  may  be  limited  to 
the  question  of  damages. 

(>.  ITpon  opening  a  default,  amending,  modifying  or  vacating  a 
judgment  or  order,  or  setting  aside  the  verdict  of  a  jury  and 
granting  a  new  trial,  the  court  may  impose  such  terms  and  con- 
ditions as  may  be  just. 

New.     Saporaedes  former  Sf   35.   25:?-  250.  , 

SubdiTlgion  5  is  baurd  on  the  New  Jvney  Practice  Rules  72  and  73. 
Former  f  257  Is  omitted  from  this  title  and  Its  provlsiona  are  Included  In 
new  f  154. 
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article:   SBCOlfD. 

Uwecution. 

8M.  I8d.  Who'll  and  how  iMnied. 

181.  lasuanoe  and  fUioe  ot  traniicript  and  effect  thereof . 

132.  Proceedings    against    joint    debtors. 

133.  Docketing  judgment  in  anotlier  cotlntjr. 

134.  Esectitiofa  igalnat  mifsbals. 

135.  Execution ;    requisites. 

136.  Execution  against  tbe  per»on. 

13T.  Tlie  taaie  <--  as  aii^L-teil  hf   Joinder  of  canaeii  of  actloD. 

138.  Renewal  of  eaeclitlon. 

13^.  Judgment   and   exe<*utiqu    in   favor   of   wage    earners. 

140.  Time  limit  of  exiviitlon. 

141:  Liability  of  biarshai  to  executioti  crMltor. 

142«  Return  of  execHitlott  and  satisfaction  of  Judgment. 

I  180«  IVhen  and  ho'w  issard. 

An  exectltlon  may  be  IhrucmI  upon  Ji  jodiunent  either  bjr  the 
clerk  of  the  court  lil  the  district  where  the  jad|i;ment,WBs  eotorcd, 
withJh  six  years  therehftor,  the  execution  being  directed  to  a 
nlnrNhfll,  or  by  the  Jndf^irtent  creditor  or  his  hUorney  bfter  fiUof;  a 
transcript  of  the  judgment  with  a  county  clerk  us  .provided  in 
section  one  hundred  and  thirty-one,  the  execution  beint;  directed 
td  a  sheriff.  But.no  execution  shall  issde  out  of  this  court  after 
a  tralmcript  has  been  Issued,  and  tio  transcript  shall  be  i^sped 
while  an  execution  of  thiri  court  remains  outstanding,  except  a 
tranf^eript  showlnR  that  the  judgment  has  been  mbdifieil,  rilcated 
or  set  aside.  When  the  execution  is  issubd  to  a  marshal  the 
prospective  fees  of  the  county  clerk  and  sheriff  must  be  omitted. 
An  execution  issued  to  the  sheriff  upon  a  jui^ment  in  an  action 
to  establish  a  mechanic*8  lieu  shall  anthoHze  and  direct  the 
sheriff  to  sell  the  rig:ht,  title  and  interest  of  the  owner  of  the 
premises  upon  which  the  lien  set  fotth  in  the  complaint  existed 
when  the  notice  of  lien  was  filed. 

Former  |  2(l0  amended.  |  260  amended  b^  L.  1003,  eh»  144 1  U  1908,  ch. 
496:  originally  revised  from  L.  IR62.  ch.  410,  g  1381.  Allows  tbe  JodipncBt 
crt>ditor  or  bis  attorney  to  issue  execution   to  tbe  sheriff. 

S  131.  iMauance  and  IlllnK  of  iranscr|pi  anid  effect  thereof. 

1.  Upon  application  of  a  judgment  creditor  the  clerk  miiat  dt^ 
liter  to  him  a  transcript  of  the  jad]Km,ent,  except  as  provided  ia 
the  last  preceding  section.  If  the  judgment  is  for  the  ulajiitiff 
in  an  action  to  establish  a  mechanic's  lieu,  the  clerk  shall,  insert 
in  the  transcript  oa  additional  statement  that  the  action  was 
brought  to  establish  a  mechanic's  lien  and  that  the  lien  has  bnen 
duly  established  and  adjudged  against  the  interest  of  the  defend- 
ant in  the  property  described  in  the  complaint  tvhen  the  notice 
of  llert  was  tiled. 

2.  Upon  presentation  of  the  transcript  and  imymeut  of  the  ft»e« 
therefor,  the  clerk  of  the  county  in  which  the  judgment  was 
rendered  must  endorse  upon  the  transcript  the  date  of  its  receipt. 
must  file  it  Ih  his  nfflce  and  niuht  docket  the  judgmeht  as  of  the 
time  of  the  receipt  of  the  transuM'ipt,  in  a  book  kept  by  film  for 
that  purpose  as  prescribed  by  law;  and  if  the  judgment  is  for 
the  rc<-ovcry  of  a  chattel  which  has  been  delivered  to  the  unsn<^ 
c('s«ful  parly  or  for  the  value  thereof,  or  for  the  establishment 
of  a  mechanic's  lien,  he  must  enter  in  the  docket  the  particulars 
of  the  judgment  as  stated  in  the  transcrv"t. 
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8.  Upon  the  docketing  of  a  judKraent  nf>  prescrfbed  In  tbis  aec- 
tioD  it  shall  be  deemed  a  jiid>?nieiit  of  tbe  supreirie  court  and  may 
be  enfo-ced  accordinprly.  Nothing  in  this  gertion  shall  be  con- 
strued to  prevent  thi«  court  or  a  justice  thereof  from  vacating, 
settinf?  aside  or  modifying  the  judgement  or  staying  the  execu- 
tion thereof. 

Former  |  261  ain(>ndc*d  In  form.  I  261  amenflcd  by  L.  190$,  ch.  405; 
originally  revlKed  ftom  I^  1882,  <'h.  410,  f  lRd2.  fitay  of  execution  in  snbd.  3 
l8  new.  Former  fS  268.  263  omitted  as  mtDecesHary,  this  court  being  mad«  a 
court  of  record  by  new  {  1. 

f  132.  Proceedinira  aflTAlnai  Jplnt  4ebtor«. 

An  action,  judgment  and  execution  against  one  or  more  of 
several  defendants  alleged  to  be  jointly  indebted  upon  contract, 
shall  be  governed  by  the  provisions  applicable  to  like  cases  in  the 
supreme  court,  including  those  whereby  a  plaintiff  who  has  re- 
covered judgment  against  one  or  more  of  such  defendants  may 
maintain  an  action  and  Recover  judgment  against  the  others  to 
charge  their  property  with  the  sum  remaining  unpaid  on  the 
original  judgment.  When  an  execution  upon  a  judgment  against 
one  or  more  of  such  defendants  is  issued  out  of  this  court,  the 
clerk  of  the  court  shall  make  the  same  endorsements  upon  the 
execution  and  the  same  entries  in  the  dock<»t  that  a  county  clerk 
is  required  to  make  when  execution  is  issued  on  a  like  judgment 
of  the  supreme  court. 

Bnperaede*  former  If  264-208.     See  Code  Ciy.  Pro.,  |  1932  et  seq. 

I  188.  Pooketlns  JndsmeAt  In  unotber  county. 

The  county  clerk  with  whom  a  transcript  is  filed,  must  furnish 
to  any  person  applying  therefor  and  paying  the  fees,  one  or  tnorc 
transcripts  of  the  docket  of  the  judgment,  attested  by  his  sfgna 
ture.  A  county  clerk  to  whom  such  transcript  is  presented  must, 
upon  payment  of  the  fees  therefor,  immediately  fire  it  and  docket 
the  judgment  in  the  appropriate  docket  book  kept  in  his  offlrc  in 
like  manner  as  the  judgment  was  docketed  by  the  first  county 
clerk.  The  judgment  when  so  docketed  has  the  like  effect  as  It 
has  in  the  county  in  which  it  was  docketed  upon  the  transcript 
from  this  court. 

Former  |  269  amended  In  form.  {  269  originally  revlReil  from  L.  1882, 
cb.  410,  I  l'{97. 

I  184*  Kxecvtlon  aflralnnt  maralial*. 

Execution  on  a  judgment  against  a  marshal  or  his  sureties 
shall  issne  only  to  the  sheriff  after  transcript  filed  with  a  coiiuty 
'•lerk  as  provided  in  this  article,  and  must  be  made  retunialile  to 
the  county  clerk. 

Former  S  270  amended.  §  270  originally  revised  from  L.  1882,  rh.  410, 
i   1898. 

I  186.  ffzecntioiii  rpanl«ttes. 

The  execution,  when  issued  out  of  this  court,  must  be  directed 
to  a  marshal  and  subscribed  by  the  clerk  of  the  court  in  the  dis- 
trict In  which  the  judgment  was  ren<lered,  and  must  bear  dnto 
of  the  day  of  Its  delivery.  It  must  state  the  nnmos  of  tlic 
parties,  the  district  where  and  the  tiuu»  when  rendered,  the 
amount  of  the  judgment  and  the  amount  due  thereon.  Tt  must 
require  of  the  marshal  suljstantially  as  follows: 

1.  If  it  is  a  case  where  tht-  (1  "fi'udant  cannot  be  nrre."ted.   It 

1501 


THE  MUNICIPAL  COURT  CODE. 

must  direct  the  officer  to  collect  the  amount  due  on  the  jiul^mont 
out  of  the  personal  property  of  the  debtor  ami  to  pay  the  same 
CO  the  clerk  or  to  the  party  entitled  thereto. 

2.  If  it  is  a  case  where  the  defendant  may  he  arrestetl.  in 
addition  to  the  foregoing  it  may  direct  tlie  officer,  if  KUtHcient 
property  of  the  defendant  liable  to  execution  cannot  be  found  t  • 
satisfy  the  judgment,  that  he  arrest  tiie  defendant  and  commit 
him  to  the  jail  of  the  county  wherein  the  distri<'t  in  which  the 
judgment  was  entered  is  situate,  until  he  pay  the  judgment  or 
be  discharged  according  to  law. 

3.  When  a  defendant  was  served  with  summons  otherwise  than 
personally  and  did  not  appear  generally,  but  his  proiH»rty  has  Im  i»n 
duly  attached  under  a  warrant  of  attachment  tnat  hn^  not  l>e«*u 
vacated,  an  execution  on  the  judgment  against  him  must  riHiiiir*' 
the  marshal  to  collect  the  judgment  only  out  of  the  property  so 
attached. 

4.  In  all  cases  it  must  further  direct  the  officer  to  make  pr<f|MT 
return  of  the  execution  to  the  Clerk  of  the  court  from  which  the 
execution  issued,  within  twenty  days  from  the  time  of  the  receipt 
thereof. 

Former  (271  amended.  SnbdiTision  3  Is  taken  from  former  f  01.  <  271 
orlgioally  revised  frum  L.  1882,  oh.  410,  |  1399.  |  91  origiDally  i^Tiswd 
from  L.   1882,  eb.  410,  |  1329. 

I  130.  Bzecotlon  asalnat  tlte  person. 

If  the  execution  directs  the  arrest  of  the  defendant  for  want 
of  sufficient  personal  property,  and  if  there  is  not  sufficient 
personal  property  subject  to  levy  found  by  the  officer,  or  if  up^m 
demand  by  the  officer  the  defendant  fails  to  produce  sufficieni 
property,  the  officer  must  immediately  arrest  the  defendant. 
When  arrested,  the  defendant  must  be  conveyed  to  the  oommon 
jail  of  the  county  wherein  the  district  where  the  judgment  is 
entered  is  situate,  and  there  kept  in  custody  until  the  execution, 
with  costs,  is  paid,  or  he  is  discharged  by  due  course  of  law. 

Thin  l8  the  last  sentence  of  former  I  146.  amended,  i  140  orlgtiuiUy 
revised  from  Code  of  Civ.   Pro.,  i|  484,   2937. 

S  137.  The  •ame  —  aa  affected  by  Joinder  of  eamaes  off 
action. 

When  a  cause  of  action  for  which  a  defendant  may  bo  arrested 
was  united  with  a  cause  of  action  for  which  a  defendant  may 
uut  be  arrested,  an  execution  against  the  person  of  the  defendant 
caiiuot  be  issued  upon  the  judgment  unless  it  appears  that  the 
judgment  was  rendered  solely  upon  the  cau.se  of  action  for  which 
he   might  have  been  arrested. 

Former  {  272  amt'oded  in  form.  {  272  originally  revised  from  I^.  18S2, 
fh.  410,   f   1401. 

I  138.  RencTral  of  execution.  ^ 

At  the  request  of  the  judgment  creditor  an  executiou  may  be 
renewed  before  the  expiration  of  the  twenty  days  by  the  word 
**  renewal "  being  written  thereon  with  the  date,  and  8ubRoril»e<! 
by  the  clerk  of  the  c«>urt.  Such  renewal  has  the  same  eflf'»ct  as 
un  original  issue,  and  may  be  repeated  as  oft.*n  as  Decessary. 
If  an  execution  is  returned  unsatisfied,  others  may  be  issued 
on  like  request  from  time  to  time  until  the  judgment  is  satisfied. 

Former  {  273  amended  in  form.  |  J73  originally  revised  'mm  L,  18S2. 
cli.  410,  S   1402. 
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f  139.  Jvdflnmeiit  and  execution  In  favor  off  i^ase  earners* 

In  an  action  by  n  journej-man,  laborer,  or.  other  employe*- 
whose  employment  answers  to  the  general  description  of  wage 
earner,  for  services  rendered  or  wages  earned,  if  the  plaintiff 
recovers  a  judgment  for  a  sum  not  exceeding  one  hundred  dol- 
lars, exclusive  of  costs,  and  the  action  was  brought  within  three 
months  after  the  cause  of  action  accrued,  no  property  of  the 
defendant  is  exempt  from  levy  and  sale  on  execution;  and  if 
the  execution  is  returned  wholly  or  partly  unsatisfied,  the  clerk 
must,  upon  the  application  of  the  plaintiff,  issue  an  execution 
against  the  person  of  the  defendant  for  the  sum  remaining  un- 
collected. A  defendant  arrested  in  stich  a  case  must  be  actually 
confined  in  the  jail  and  is  not  entitled  to  the  liberties  thereof, 
but  must  be  discharged  after  having  been  so  confined  for  fifteen 
days.  After  his  discharge  another  execution  against  his  person 
shall  not  issue  upon  the  judgment,  but  the  judgment  creditor 
may  enforce  the  judgment  against  his  property.  This  section 
shall  apply  whether  the  defendant  be  male  or  female. 

Former  {  274  amended.  |  274  amended  by  L.  1907.  cb.  425;  originally 
revised  from  L.  1882,  cb.  410,  f  1405.  Limit  of  amount  of  Judgmetit  In- 
creased to  $100,  and  of  time  to  fhree  nAmths.  and  section  made  applicable 
to  female  employer. 

i  140.  Time   limit   of  eaceeution. 

A  defendant  cannot  be  arrested  nor  can  his  property  be  sold 
on  execution  after  twenty  days  from  its  issue  or  renewal,  but 
property  levied  on  within  twenty  days  may  be  sold  after 
renewal. 

Former  f  275.     Originally  revised  from   L.    1882,  cb.  410,   f   1406. 

I  141.  Liability  of  marshal  to   execution  creditor, 

A  marshal  is  liable  to  an  execution  creditor  for  the  amount 
of  the  execution  in  the  following  cases: 

1.  Where  he  suffers  the  twenty  davs  to  elapse  without  making 
a  true  return  of  the  execution  an*T  filing  the  same  with  the  clerk 
of  the  court,  and  paying  to  him  or  to  the  party  entitled  thereto 
the  money  collected  thereon. 

2.  Where  he  wilfully  or  negligently  omits  to  levy  on  property 
of  the  defendant,  or,  if  the  defendant  is  liable  to  arrest,  to  arrest 
and  imprison  him  within  the  twenty  days,  or,  having  arrested  the 
defendant,  fails  to  commit  him  to  the  county  jail  within  the 
twenty   days. 

Former  |  276  amended  in  form,  f  276  originally  revised  from  L.  1882, 
ch.  410,  S  1407. 

{  142.  TAm'd,  1916,  1918.]  Retnm  of  ezeentlon  and  BatlM- 
faction  of  Jndirntent. 

1.  Judgments  of  this  court  may  be  satisfied  and  discharged 
and  the  record  thereof  cancelled  in  the  same  manner  as  judg- 
ments of  the  supreme  court,  except  as  otherwise  provided  in 
this  section. 

2.  If  no  execution  has  been  issued  to  a  marshal  and  no  tran- 
script of  the  judgment  has  been  filed  in  the  oflSce  of  a  county 
clerk,  the  judgment  may  be  satisfied  by  depositing  with  the  clerk 
of  the  court  in  the  district  where  the  judgment  is  entered  the  full 
amount  due  on  the  judgment,  with  interest  to  the  date  of  deposit; 
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whereupon  the  clerk  puist  mark  the  record  of  the  judgmeut  «uit- 
isfied,  and  hi  actions  for  wages'  not  pxct»eding  fifty  dolhirs,  may 
pay  the  amount  depositee^  in  sjatlnfaction  of  ^  Judgment,  to  the 
judgment  c.ret|itor  or  his  attorney,  upon  c^emfihd. 

Sqba.  2  am'4  bj  U  1^1%  ch.  9Q$;  L.  1018,  cb.  003,  in  ottfici  Sep^.  1,  ldl&. 

3.  When  a  transcript  of  a  judgment  has  been  filed  in  the 
office  of  a  county  clenc  and  no  execution  l^a'-?  beeli  issu«M]  to  a 
sheriff,  the  judgment  may  be  satisfied  by  depositing  with  the 
said  county  clerk  the  fiiH  amount  due  on  tlie  jndgii)eut,  i»ith 
interest  to  the  date  of  deposit,  accouiiianJed  by  a  certificate  of 
the  sheriff  of  the*  s(ime  coira^y,  dated  on  the  day  of  deposit,  th.it 
no  execution  upon  the  judgment  is  iii  his  liands; 'whereupon  tli<* 
said  couhty  clerk'  shall  Cancel  and  dliscbai^ge  thiB  docket  of  the 
judgment. 

Sulxl.  3  amM  by  Jj.  191^  <:^.  sqg,  \^  e<rec^  U^j  }l,  104Q. 

4.  When  a  judgment  docketed  in  the  ofBce  of  a  county  clerk 

has  been  satisfied  pr  discharged,  the  county  clerk  must  issue,  on 

payment  of  his  fees,  a  certificate  of  th(>  fi^ct,  a^nd  upo^i  filing  ^aid 

certificate  in  the  office  of  the  clerk'  of  auy  otht»r  county   Where 

the  judgment  has  been  docketed,  the  clerk  of  such  county  must 

enter  satisfaction  of  the  ju^giu^iit  Hccofdipgly- 

Fonner  |  ^iTl  amended.  Section  2flJ  orlgioiiny  rtvUed  trom  L,  18«2.  ch. 
410,  I  1408.  E^ovlstoDs  as  to  ^^P^^vlt^  new.  For  prbvUioo^  as  to  utlvtactioa 
of  Judgment  of  the  Supreme  Court,  see  Code  of  Civ.  Proc.,  ||  12^1272. 
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TTPLB  Vm. 

ClerkB  and  IKarshahu 

Article  1.  Clerk*. 

a.  ICardiels. 

ARTICLES  FIRST. 

Clerks. 

Sec.  148.  Dntlee  of  tbe  clerk. 

144.  DeatractloD  of  records  And  papers. 

I  148.  Duties  of  the  clerk. 

The  clerk  in  each  district  shall: 

1.  Exercise  the  powers  imposed  and  perform  the  duties  con- 
ferred upon  him  by  this  act  and  the  rales  and  the  resolutions 
of  the  board  of  justices,  and  those  usually  appertaining  to  his 
ofBce;  and  in  the  exercise  of  such  powers  and  the  performance 
of  such  duties,  conform  to  the  directions  of  the  court. 

2.  Keep  the  seal  of  the  court  and  affix  it  to  such  papers  and 
documents  as  he  may  be  required  to  certify. 

3.  Keep  a  docket  book  in  such  manner  as  the  rules  may  pre- 
scribe, and  all  other  records  and  proceedings  of  the  court,  and 
act  as  custodian  of  all  documents,  books  and  records. 

4.  Keep  the  office  open  for  the  transaction  of  business  during 
the  hours  designated  by  the  rules  and  resolutions  of  the  board 
of  justices. 

5.  Attend  the  sittings  of  the  court,  administer  oaths,  receiyb 
verdicts  of  juries,  and,  in  a  proper  case,  adjourn  causes,  or,  when 
no  justice  appears,  adjourn  causes  to  tbe  next  judicial  day. 

6.  Assume  charge  and  control  of,  and  be  responsible  for,  the 
general  conduct  of  the  business  of  his  office  and  for  the  faithful 
discharge  of  the  duties  of  the  deputy  and  assistant  clerks  and 
other  officers  connected  with  the  court. 

7.  Collect  and  receive  all  the  fees,  and  account  for  and  pay 
the  same  into  the  city  treasury  monthly)  under  oath,  on  the  nrst 
day  of  each  and  every  month  or  within  three  days  thereafter, 
which  account  shall  contain  the  title  of  each  case  and  the 
amount  of  fees  received  therein;  and  the  salary  of  such  clerk 
shall  not  be  paid  until  he  shall  have  so  accounted  and  paid. 
He  shall  perform  no  service  until  he  shall  have  received  the 
legal  fees  therefor. 

8.  Deliver  to  his  successor  in  office  the  official  seal  and  all 
papers,  books  and  records  on  file  in  his  office. 

This  section  inclndes  former  ff  282-287.  i  282  amended  by  L.  1004,  ch. 
682;  originally  rerlsed  from  L.  1882,  cb.  410,  {  1428.  I  288  originally  revised 
from  L.  1882,  cb.  410,  I  1428.  H  284-287  originally  revised  from  L.  1882, 
cb.  410,  11  1409-1412. 

I  144.  Destruction  of  records  and  papers. 

The  board  of  justices  may  by  resolution  direct  the  clerk  of 
a  court  to  destroy  any  records  or  papers  deposited  or  filed  in 
his  office  which  may  be  considered  as  no  longer  necessary. 
New.     Adapted  frcn  Code  CIt.  Pro.,  {  380-a. 
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ARTiCIiH  SBCOIVD. 

Marshals, 

■        *  '  '  .  •     ' 

Bee.  146.  MarohalB   to   continue   In   office;    appointment   of    Qielr    « 
▼acanclee. 

146.  Bond  of  marshal. 

147.  Action  on  manhal'a  ltoBd»     *  .     . 

148.  Filing  of  transcript  of  Judgment  with  city  deck;  lednclag  bond. 
140.  Reducing  bond  on  payment, 

150.  Mayor  to  compel  renewal  of  marsbal's  bond;   removal  of  marshal. 

151.  General  powers,  duties  and  liabUlties  of  marahals. 

152.  B(>moyal  and  suspension  on  charges. 

153.  Payment  of  money  recelred  by  marshals. 

I  146.   Marshals    to    continue    In    oflcei    appointment    •! 
tlielr  snecessorsi  -racancles. 

"  The  4narsbal8  of   the.  city   of  New   y4>rk   in   ofBce  wben   this 

aot  shall  tftke  effect  ^hall  continue  to  hold  office  antil.  the  end 

at.  their  respective  terms.     The  successors  .of  said  nrarshals  shall 

be  appointed  by  the  mayor  of  said  city  for  terms  of  six  years. 

.No  person  shaU  be  appointed .  a  marshal  in  a  boroagh  of  which 

he  is  not  a  resident.    The  remo.yal  of.  a  marshal  from  the  borooch 

in.^  and  .for  which  he  was  appi^inted  shall  vacate  his  office.     If 

•a  Vacancy  in  the  office  of  marshal  shaJl  occur  otherwise   than 

by  the  expiration  of  a  term,  the  person  appointed  to   fill   sacfa 

v^^apcy  shall  hold  office  for  the  unexpired  term  of  the  marshal 

.whom  he  succeeds. 

Supersedes  U  1425  and  1427  of  the  Oreater  New  York  Charter. 

I  l4Q.  Bond  of  niaYshal. 

1.  No  marshal  shall  be  permitted  to  epter  upon  the  duties  of 
^8  Qffice  «ntil  he. shall  have  giyen.a  bond  i^s  lier&in  prescribed. 
The-  bond  shall  he  executed  by  the  marshal  with,  two  sufficient 

:imreties,  who  shall  be  residents  of  the  city  of  New  York  and  each 

of  whom  shall  be  the  owner  of  real  •estate  therein  of  the  value  of 

dpul^le  the  penalty  of  i^ke  bond,  .which  shall  he  ,the  sum  of  three 

thousand,  dollars.     The  bond,  shall  provide  that;  the  marshal  and 

.tbe. sureties   shall  jointly   and   severally   answer  to  the   city   of 

MNew.YorJt  .and   any   persons   that  may   complain,,  for   the    trn«* 

;^nd    ffiithful    executioui  by    such    marshal   of   the   duties    of    his 

pffiee.    .The  bond   shaU  be  submitted  for  approval  to  a   justice 

•of  the  court  in  the  district  in  which  the  marsnal  was  appointed; 

and  such  justice  shall   have  power  to  require  that  the  sureties 

justify   before  him  within  five  days  after  the  bond  shall  have 

been   submitted,    and    shall   approve  or   reject   the   bond    within 

five  days  thereafter.     When  so  approved,  the  bond  shall  be  filed 

with  the  city  clerk  of  the  city  of  New  York. 

2.  The  bond  must  be  executed,  approved  and  filed  within  thirty 
days  after  the  appointment  of  the  marshal  or  he  shall  b^  deemed 
to  have  declined  his.aQpoiptment  and  another  ^r^on  shall  be  ap- 
.pointed  in  his  place.'     •       »      -     • 

Former  {  294  and  former  {301  amen>d.  11  294,  301  originally  r«Vl)««4 
Trom  L.  1882,  ch.  410.  ff  1700,  1708.  Amonnt  of  bond  Increajied  trm 
$2,000  to  $S,000,  and  approral  by  a  justice  reqaired,-  instead  of  approTal  by 
citv  clerk. 

Former  |  293  Is  omitted. 

1  147.  Action  on  marshal's  bond. 

An  action  upon  the  bond  of  a  marshal  may  be  brought  and 
prosecuted  to  judgment  in  this  court,  upon  leave  obtained  from 
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a  justice  of  this  court,  aecordini?  to  the  provisions  relatinfi:  to  an 
action  in  the  supreme  coart  by  a  private  person  npon  an  official 
bond. 

Snpertedtt  totmtr  f|  296,  296.     See  Code  of  Civ.  Pro..  |  1880  et  seq. 

There  to  no  reasoa  why  a  partT  must  first  recoYer  judgment  against  the 
marshal  and  have  ^jreeutlon  retnmed  and  then  obtain  leave  to  sne  on  the 
bond,  as  reqalred  by  former  ||  295,  296. 

Former  I  291   ootftted  because  covered   by  new  |   134.- 

I  148.  FillniT  of  tnuiaorlpt  of  JndflrmeBt  'vrltli  elty  clerk  | 
rednoin^r  bond. 

Upon  the  tiling  with  the  city  cleric  of  a  transcript  of  a  jadg- 
meat  on  the  bond  of  a  marshal,  the  city  clerk  shall  make  a 
memorandum  an  the  bond  of  the  time  when  and  the  court 
whereby  such  Judgment  was  rendered  and  the  amount  thereof, 
and  he  shall  be  entitled  to  a  fee  of  fifty  cents  therefor,  which 
the  court  rendering  the  judgment  shall  have  power  to  include 
therein:  anci  the  bond  shall  be  reduced  by  the  amount  of  the 
judgment 

Former  |  iW  siDKided.  |  298  originally  revised  from  L.  1882,  cil.  410, 
•  1704. 

I  149.  Rednctnar  bond  on  jpnTment. 

-Whenever  the  sureties  of  the  marshal  shall  pay  the  amount  for 
^hich  the  action  on  the  marshal's  bond  is  brought,  and  the  costs 
and  disbursements  incurred  therein,  or  any  part  thereof,  they 
shall  be  entitled  to  have  such  sum  credited  upon  the  bond  upon 
presenting  to  tlie  city  clerk  the  affidavit  of  the  plaintiff  or  his 
attorney  in  such  action,  acknowledging  the  payment;  whereupon 
such  clerk  shall  endorse  the  payment  on  the  bond  and  the  bond 
shall  be  reduced  by  the  amount  so  paid. 

Former  f  209  amended,  i  299  originally  revlaed  from  L.  1882,  ch.  410. 
I   1705. 

I  160.  Mayor  to  compel  renewal  of  marshal'a  bondf  re- 
moval of  marf  hal. 

Whenever  jndgm.ent  shall  be  rendered  on  the  bond  of  a  mar- 
shal, or  the  bond  shall  be  reduced  as  provided  in  the  last  preced- 
ing section,  the  city  clerk  shall  report  the  fact  to  the  mayor. 
If  the  amount  of  the  judgment  is  eq^u&l  to  or  greater  than  the 
amount  of  the  bond  the  ifiaayor  shall  direct  the  marshal  to  furnish 
a  new  bond;  or,  if  the  amount  of  the  judgment  is  less  than  the 
amount  of  the  bond,  or  in  case  of  a  reduction  thereof,  the 
mayor  shall  .direct  the  marshal  to  furnish  an  additional  bond 
in  the  penal  sum  of  double  the  amount  of  the  iudgment  or  the 
j'eduction.  If  the  marshal  fails  to  comply  with  such  direction 
within  ten  days  after  notice  thereof,  he  shall  be  removed  from 
office.     ^ 

Former  f  300  amended,  i  300  originally  revised  from  £.  1882,  ch.  410, 
I  1707.     Provision  as  to  suspension  of  marshal  omitted. 

I  151.  General  poiTera,  duties  and  liabilities  of  marabala. 

The  authority  of  a  marshal  extends  throughout  the  city  of 
New  York.  Except  as  otherwise  prescribed  in  this  act  or  in  the 
rules,  every  execution,  oraer  of  arrest,  warant  of  attachment, 
requisition  to  replevy,  warrant  of  seizure,  or  other  mandate  of 
the  court  shall  be  served  and  executed  by  a  marshal,  and  all 
provisions  of  law  relating  to  th(»  powers,  duties  and  liabilities  of 
sheriffs  in  like  cases  and  in  respect  to  the  taking  and  restitution 
of  property,  shall  apply  to  marshals.     Every  marshal  shall  keep 
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a  record  of  his  official  acts  in  such  manner  as  shall  be  prescribed 
by  the  board  of  justices. 

Former  If  802-305  amended  and  combined,  fi  802.  304  orlslnallr  rcTlaed 
from  L.  18S2.  ch.  410,  fi  1709,  1711;  il  808.  305  new  In  fanner  Mimlcipal 
Ckrart  Act.  Serrlce  of  amnmons  (|  22)  or  of  a  aabpoena  (f  98)  need  not  be 
made  by  a  marsbal. 


i  102.  RemoTal  and  niMpeiusiQn  on  chi 

The  mayor  may  remove  any  marshal  for  cause,  proTided  that 
written  charges  are  first  filed  with  the  mayor,  and  that  the  mar- 
shal be  given  due  notice  thereof  and  be  afforded  an  opportunitx 
to  be  heard;  and  the  mayor  may,  in  his  discretion,  suspend  said 
marshal  from  the  performance  of  his  official  duties  pending  a 
hearing  upon  the  charges.  Upon  charges  being  preferred  against 
a  marshal  by  a  justice  of  the  municipal  court,  the  mayor  shall 
forthwith  cause  notice  of  suspension  oi  the  marshal  to  be  served 
upon  him,  and  the  marshal  shall  thereupon  remain  suspended 
until  the  hearing  and  determination  of  the  charges.  The  major 
may,  in  his  discretion,  delegate  to  the  secretary  to  the  mayor  the 
power  and  duty  of  hearing  the  evidence  to  be  produced  apon  the 
said  hearing,  and  in  such  case  the  said  secretary  shall  hare  the 
power  to  issue  subpoenas,  administer  oaths  and  take  the  evidence 
and  shall  submit  the  same  to  the  mayor  who  shall  forthwith 
malce  a  determination  thereon,  which  shall  have  the  same  force 
and  effect  as  if  the  evidence  had  been  taken  before  the  mayor  m 
person. 

Former    |   806   amended   in   form,     f    306   amended   by   L.    1904,    ch.   SM; 
orlglnaUy  reriaed  from   1901,  cfa.  466,   |  1429. 

i  158.  Payment  of  money  reeelved  by  maralials. 

Within  five  days  after  a  marshal  shall  have  collected  or  re- 
ceived any  money  upon  any  process  of  the  court,  he  shall  pay 
the  same,  less  his  lawful  fees  and  disbursements,  to  the  person 
entitled  thereto,  or  to  his  attorney,  or  to  the  clerk  of  the  court 
in  the  district  from  which  such  process  was  issued.  Upon  his 
failure  to  do  so  he  may  be  proceeded  against  as  for  a  contempt 
The  clerk  of  the  court  with  whom  such  money  is  deposited  shall 
pay  the  same  on  demand  to  the  person  entitled  thereto  or  to  his 
attorney. 

Former   I   807   amended   In  form.     |   307  amended   by   L,    1900, 
L.  1910,  di.  540;  new  in  former  Municipal  Coort  Act. 
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TITLE  IX. 
Appeals. 

8ec.  164.  Jadfments   and  orders  appealable. 
166.  BeTiew  of  Intermediate  orders. 

166.  Time  to  appeaL 

167.  Notice  of  appeal. 

168.  Supplying  omlsBlons;  amendments.  , 

169.  Star  of  execution  pending  appeal. 

160.  Exception  to  and  justification  of  sureties. 

161.  Settlement  of  case  and  return  on  appeaL 

162.  Death  of  partj. 

163.  Remittitur  and  return  of  papers. 

f  164.  Judvment*  »nd  orders  appealable. 

A  party  aggriered  may  appeal  to  the  supreme  court,  except 
when  the  judgment  or  order  or  final  order  was  rendered  or  made 
upon  his  default  from 

1.  A  judgment  in  an  action; 

2.  A  final  order  in  a  special  proceeding; 

3.  An  order  granting  or  denying  a  new  trial; 

4.  An  order  granting  or  denying  a  motion  to  open  a  default 
and  to  vacate  a  jud^ent  entered  thereon; 

5.  An  order  grantmg  or  denying  a  motion  to  vacate  a  judg- 
ment or  a  final  order  upon  the  ground  that  the  judgment  was 
rendered  or  the  final  order  made  without  seryice  of  summons  or 
process; 

6.  An  order  granting  or  denying  a  motion  to  discharge  a  de- 
fendant from  arrest,  or  an  order  granting  or  denying  a  motion 
to  vacate  or  modify  a  warrant  of  attachment  or  a  requisition  to 
replevy  or  a  warrant  of  seizure; 

7.  An  order  sustaining  or  overruling  an  objection  taken  to  a 
pleading  as  prescribed  in  sections  eighty-eight  and  eighty-nine  of 
this  act,  provided  that  leave  to  appeal  be  granted  either  by  the 
justice  who  made  the  order  or  by  a  justice  of  the  appellate  court; 

8.  An  order  which  the  court  had  not  the  power  to  make. 

Partly  new,  partly  taken  from  former  ||  257,  310  and  from  Code  of  Civ. 
Pro..  II  1294,  1347.  {  267  amended  by  L.  1910,  cb.  638;  new  In  former 
Municipal  Court  Act.  |  810  amended  by  L.  1907,  cb.  664;  L.  1910,  cb. 
638;  U  1918,  cb.  386;  originally  revised  from  L.  1901,  cb.  466.  |  1377. 
Provisions  In  former  |  310  relating  to  tbe  appellate  term.  Its  clerk  and 
attendants,  omitted  and  embraced  in  proposed  amendments  to  tbe  Code  of 
Civil  Procedure  and  tbe  Judiciary  Law  (see  Appendix) ;  parts  relating  to 
judgment  on  appeal  omitted  because  covered  by  Code  of  Civ.  Pro.,  |  1317 ; 
parts  transferred  to  ||  165,  156. 

I  166.  RevlefT  of  iatermediate  orders. 

An  appeal  taken  from  a  judgment  or  final  order  brings  up  for 
review  an  intermediate  order  which  is  specified  in  the  notice  of 
appeal  and  necessarily  affects  the  judgment  or  final  order  and 
has  not  already  been  reviewed  upon  a  separate  appeal. 

An  order  made  after  judgment  or  final  order  is  deemed  to  have 
been  made  in  the  action  or  special  proceeding  within  the  meaning 
of  this  section. 

Part  of  former  f  310  with  addition  based  on  Code  of  Olv.  Pro.,  |  1347. 
I  310  amended  by  L.  1907.  ch.  664:  L.  1910,  cb.  638;  L.  1913,  cb.  386; 
originally  revised   from   L.    1901,   cb.   466,   |   1377. 

i  166.  Time  to  appeal. 

An  appeal  must  be  taken  within  twenty  d^ys  after  the  entry 
of  the  judgment  or  order  or  final  order.   The  right  to  review  an 
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intermediate  order  .8  not  affected  by  the  expiration  of  *iie  time 
within  which  a  separate  appeal  tlierefrom  might  have  becfli  taken. 

Part  of  former  f  311  amended  in  form.  |  311  aiMDded  by  Lw  1904,  di. 
608;  L.  1008,  ch.  22;  originally  reviaed  i^rom  Code  of  CIt.  Pro.,  %  304«. 
The  part  of  former  f  311  relating  to  appeals  from  judgmenta  rendered  vttlHNit 
service  of  process  has  been  omitted. 

f  167«  Notice  of  appeal. 

An  appeal  is  taken  by  filing  with  the  clerk  of  the  court  in  tbe 
district  where  the  judgment,  order  or  final  order  is  entered,  a 
written  notice  of  appeal,  subscribed  by  the  appellant  or  by  hia 
attorney.,  and  the  clerk  shall  give  notice  thereof  to  the  respondent 
or  his  attorney  in  the  manner  prescribed  by  the  rules. 

Part  of  former  |  311  amended.  $  311  amended  by  L.  1004,  ch.  598;  L.  1^08, 
cb.  22;  orlginaKy  revlseo  from  Code  of  CIy.  Pro.,  {  3046.  Practice  chanced. 
Deposit  of  costs  abolished.  Section  gupersedes  '  former  f  312  relatinir  to 
service  ^of  notice  of  appeal. 

I  IBS.   Snpplyinir  onainaionii)  amendment*. . 

Defects  or  omissions  in  the  proceedings- necessary  to  perfect  an 
appeal  or  to  stay  execution  of  the  judgment,  final  order  or  order 
appealed  from  may  be  supplied,  or  amendment  of  such  proceed- 
ings may  be  granted,  by  the  appellate  court  in  like  manner  as 
though  the  appeal  were  taken  from  a  judgment,  final  order  or 
order  of  the  supreme  court. 
Snpersedes  former  S  313  and  adopts  Code  of  Civ.   Pro.,  |  1303. 

I  ^160.   Stay   of   execution   pending   appeal. 

1.  The  appellant  may  stay  execution  by  filing  with  the  cierk 
and  serving,  as  hereinafter  provided,  a  written  undertaking  exe- 
cuted by  one  or  more  sureties  approved  by  a  justice  of  the  court, 
to  the  effect  that  if  the  appeal  is  dismissed,  or  if  judgment  is 
rendered  against  the  appellant  in  the  appellate  court  and  an  exe- 
cution issued  thereon  is  returned  wholly  ar  partly  unsatisfied,  the 
sureties  will  pay  the  amount  of  the  judgment  or  the  portion 
thereof  remaining  nnsatisfiod.  not  exceeding  a  sum  specified  in 
the  undertakhig,  which  must  be  at  least  one  hundred  dollars,  and 
not  less  than  twice  the  amount  of  the  judgment;  or.  if  the  judg- 
ment is  for  the  recovery  of  a  chattel,  that  the  sureties  will  pay 
the  value  of  the  chattel  together  with  costs  and  the  damages,  if 
any,  awarded  by  the  judgment.  If  execution  has  l»€*en  ifssned, 
the  service  upon  the  sheriff  or  marshal  of  a  copy  of  the  under- 
takin)?,  certifit'd  by  the  clerk  or  accompanied  by  an  affidavit  show- 
ing that  it  is  a  copy  tliereof  and  that  the  original  has  been  duly 
filed,  stays  further  proceedings  under  the  execution,  subject  to 
the  provisions  of  the  section  next  following. 

2.  In  lieu  of  an  undertaking:,  the  appellant  may  stay  execntion 
ty  depositing  with  the  clerk  a  sum  of  money  equal  to  the  amount 
of  the  judgment,  with  interest  thereon  for  one  year,  and  fifty 
dollars  in  addition. 

Former  |  314  amended;  last  sentence  of  former  f  316  added  and  first 
sentence  thereof  omitted  an  unneresKan''.  K  314.  316  originally'^  rerlsed  from 
Code  of  Civ.  Pro..  SI  3050,  3051.  Subdivision  2  is  new.  See  Code  of  CIt. 
Pro.,   SS   1306.   1311. 

{  160.  Bxeeptlon    to   and   Jniitfflcation   of   sneettea. 

Tlie  res])ondent  or  his  attorney  may,  within  five  days  after 
notice  by  the  clerk  of  the  filing  of  the  undertaking,  serve  upon 
the  appellant  or  his  attorney  a  written  notice  that  he  except*  to 
the  sufficiency  of  the  sureties.  Within  five  days  thereafter,  the 
sureties,  or  other  sureties  in  a  now  undertaking  to  the  same  ef- 
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feet,  must  justify  on  at  least  three  dayh*  liotice,  biefore  the  coilrt 
In  the  district  in  which  the  judgment  was  rendered.  The  court 
must  endorae  upon  the  undertaking  or  a  copy  thereof  its  al]v>w- 
ance  or  rejection  of  the  sureties.  If  the  sureties  fail  or  refuse  to 
justify  after  service  of  the  notice  of  exeeption,  tlie  respondent 
may  proceed  as  if  no  undertaking  had  been  executed. 

Former  |  316  amended  so  as  to  sTold*  the  mle  that  vrhen  the  atiretlai  tetl 
to  Justify  tbey  are  relieved  from  liability  unlefw  the  exception  be  withdrawn. 
i  815  originally  retlsed  from  Code  of  CIt.  Pro.,  f  i:i35.  Manning  ▼.  QoviA, 
00  N.  Y.  476;  Zweoker  t.  Levine,  1S5  App.  DW.  432. 

i  161.   8ettleiMeBt  of  ease  and  return  on  appeal. 

1.  When  an  appeal  has  been  taken  as  lierein  prescribed^  the 
stenographer's  original  transcript  of  minutes  must  be  furnished 
to  the  clerk  within  ten  days  after  the  fees  therefor  have  been 
paid.  Immediately  upon  receiving  such  minutes  the  clerk  shall 
cause  notice  of  that  fact  to  be  sent  to  the  attorney  for  the  ap- 
pellant, or  to  the  appellant  if  he  has  not  appeared  by  attorney. 
The  appellant  or  his  attorney  shall  then  procure  the  case  to  be 
settled  on  a  written  notice  of  at  least  three  days  to  the  clerk  and 
to  the  attorney  for  the  respondent  or  to  the  respondent  if  he  has 
not  appeared  by  attorney,  returnable  before  the  justice  who  tried 
the  case.  The  clerk  must  thereupon  make  a  return  to  the  appel- 
late court,  which  must  contain  the  summons  or  precept,  plead- 
ings, evidence  and  judgment  or  final  order  and  all  other  necessary 
papers  and  proceedings,  and  have  annexed  thereto  the  opinion 
of  the  court,  if  any,  and  the  notice  of  appeal.  The  justice  before 
whom  the  case  was  tried  shall  within  five  days  from  the  date  of 
the  submission  to  him  of  the  case  on  appeal,  settle  the  case  and 
endorse  his  settlement  on  the  return.  The  clerk  must  thereupon 
cause  the  return  to  be  filed  with  the  clerk  of  the  appellate  court. 
After  a  justice  is  out  of  office  he  may  settle  the  case  in  any 
action  or  proceeding  tried  before  him  and  may  be  compelled  by 
the  appellate  court  so  to  do. 

2.  Where  no  testimony  was  taken  and  a  settlement  of  a  case  is 
not  required,  the  return  shall  be  made  by  the  clerk  forthwith  upon 
filing  the  notice  of  appeal.  Such  return  shall  contain  the  judg- 
ment,  order  or  final   order   appealed   from   and   all   the   original 

Sapers  upon  which  the  judgment,  order  or  final  order  was  ren- 
ered  or  made,  duly  authenticated  by  the  certificate  of  the  clerk 
having  the  custody  thereof,  or  copies  thereof  duly  certified  by 
such  clerk,  and  shall  have  annexed  thereto  the  opinion  of  the 
court,  if  any,  and  the  notice  of  appeal. 

3.  Upon  an  appeal  from  an  order  granting  or  denying  a  motion 
for  a  new  trial,  upon  the  ground  of  fraud  or  newly  discovered 
evidence,  the  stenographer's  minutes  of  the  trial  shall  be  included 
in  the  return  of  the  clerk  and  the  provisions  of  subdivision  one  of 
this  section  shall  apply  to  such  an  appeal. 

Supemedes  former  IS  317-319.  Justice  required  to  settle  the  case  only. 
SnbdWislon  2  is  intended  to  adopt  and  extend  the  practice  established  by 
Outtenbergh  t.   Qenoyese,   121   N.   Y.   Snpp.   612. 

I  102.  Deatli  of  party. 

When  a  party  dies  before  an  appeal  has  been  taken,  or  when  a 
party  to  an  appeal  dies  before  the  appeal  is  heard,  the  proceedings 
after  his  death  shall  be  governed  by  the  provisions  applicable  to 
similar  cases  in  the  supreme  court,  and  an  order  substituting  the 
proper  representative  of  the  decedent  as  a  party  may  be  made  on 
application  by  the  survivor  or  by  such  representative,  on  notice. 
Supersedes  former  ||  820-322.     See  Code  of  CIt.   Pro.,   ||   1297-1299. 
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I  168.  lieinlttitiir  and  return,  of  pApers. 

The  judgment  or  order  of  the  appellate  court  must  be  remitted 
^r  enforcement  to  the  court  below;  and  the  clerk  of  the  appellate 
court  Bhall  return  to  the  clerk  of  the  court  in  the  district  from 
which  the  appeal  was  taken,  all  the  papers  upon  which  the  ap- 
peal was  heard. 

Fonn#r  i  S27  amended  In  form.     |  827  new  In  former  Ifnalclpal  Omrt 
Bee  Code  of  CIt.  Pro.,  H  IM.  8194. 

NoTB  TO  TiTLi  IX. —  Tbe  followtnc  former  eectloofl  of  tlie  act  Iwt* 
omitted:     I   823  becaaee  It  relates  to  the  power  of  the  Snpreme  Coart  aad 
is  ■ubatandalljr  covered  by  Code  of  CIt.  Pro.,   |  1823;  ||  824,  825,   beoAi 
tliey  relate  to  tiie  powers  and  dnties  of  the  Bupieme  Ooort;  f  820, 
coTered  by  Code  Cir.  Pro.,  i  1817. 

i6Ta 


THE  MUNICIPAL  COURT  uODB. 

TlTliE  Z. 

Costs  and  Pses. 

See,  1S4.  Buma  allowed. 

,   100.  Mo  ootts  on  plsa  of  bankroptcy* 

166.  When   defendant  entitled   to  increaaed  coata. 

167.  Coata  allowed  bj  coart. 

168.  Coata  in  action  hj  working  woman. 
168.  Taxation  of  coata  and  dlabnraementa. 

170.  Diabnraementa  allowable. 

171.  Bevlew  of  taxation. 

172.  Coata  upon  appeal;  amount. 

173.  Feea  payable  to  the  clerk. 

174.  Bmployee'a  action:  no  feaa. 

175.  No  feea  or  coata  in  atata  and  dtjr  actlona. 

176.  Witneaaea*  feea. 

177.  Stenographer'a  feea. 

178.  Marahala'  feea. 

I  164.  Sama  mllo-vred. 

In  all  actions  there  shall  be  allowed  to  the  prevaiUng  party,  if 
he  shall  have  shown  that  he  has  appeared  by  attorney,  the  follow- 
ing sums  as  costs: 

1.  To  the  plaintiff.  Where,  upon  issue  joined  and  after  trial, 
the  plaintiff  recovers  judgment:  For  fifty  dollars  and  under  one 
hundred  dollars,  ten  dollars;  for  one  hundred  dollars  and  under 
two  hundred  dollars,  fifteen  dollars;  for  every  additional  one  hun- 
dred dollars  or  fractional  part  thereof,  five  dollars. 

2.  To  the  plaintiff.  If  the  defendant  interposes  a  counterclaim 
in  excess  of  plaintifiTs  claim  and  the  plaintiff  recovers  judgment, 
costs  shall  be  allowed  on  the  amount  of  the  counterclaim  at  the 
same  rate  as  if  it  were  the  amount  of  the  plaintiff's  recovery. 
If  the  counterclaim  is  less  than  the  plaintiff^  claim,  costs  shall 
be  governed  by  plaintiff's  recovery. 

8.  To  the  plaintiff.  Where  the  plaintiff  recovers  judgment  upon 
the  defendant's  failure  to  answer,  costs  shall  be  allowed  at  one- 
half  of  the  rates  prescribed  in  subdivision  one  of  this  section. 

4.  To  the  plaintiff.  For  each  necessary  defendaut  served  with 
the  summons  by  a  person  other  than  a  marshal,  one  dollar. 

5.  To  the  plaintiff.  Upon  settlement  after  service  of  summons 
and  before  trial,  plaintiff  shall  be  entitled  to  costs  at  the  rates 
prescribed  in  subdivision  three  of  this  section,  determined  by  the 
amount  of  the  settlement. 

6.  To  the  plaintiff.  Upon  settlement  during  or  after  trial  and 
before  entry  of  judgment,  plaintiff  shall  be  entitled  to  costs  at  the 
rates  prescribed  in  subdivision  one  of  this  section,  determined  by 
the  amount  of  the  settlement. 

7.  To  the  defendant.  Where  the  defendant  recovers  judgment 
after  trial,  costs  shall  be  awarded  to  him  at  the  rates  prescribed 
in  subdivision  one  of  this  section,  based  on  the  plaintiffs  demand 
in  the  summons,  but  if  the  defendant  recovers  judgment  in  ex- 
cess of  the  amount  claimed  by  the  plaintiff  in  the  summons, 
costs  shall  be  based  on  the  amount  of  the  recovery  of  the  de- 
fendant. 

8.  To  the  defendant.  Where  the  defendant  recovers  judgment 
on  the  plaintiff's  failure  to  appear,  costs  to  be  awarded  to  the 
defendant  shall  be  one-half  of  those  provided  in  subdivision  seven 
of  this  section. 

9.  To  the  defendant.  Where  the  plaintiff  discontinues  before 
trial,  costs  to  be  awarded  to  the  defendant  shall  be  the  same  as 
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those  provided  in  subdiyiaion  ei^ht  of  this  section;  and  where 
the  plaintiff  discontinues  during  the  trial  such  costs  shall  be  the 
same  as  those  provided  in  suodivision  seven  of  this  section. 

10.  To  either  party.  Where  no  provision  for  costs  is  othcFrwise 
made,  the  court,  in  its  discreti<>n,  may  award  a  sum  not  exceed- 
ing? ten  dollars. 

11.  If  the  action  is  for  the  re^very  of  a  chattel  or  the  fore- 
closure of  a  lien,  the  amount  of  the  co^ts  shalj  be  governed  bj 
the  value  of  the  chattel  or  the  amount  of  the  lien  as  determined 
in  the  judgment  or  claimed  by  the  adverse  party,  as  the  case 
may  be. 

12.  The  costs  provided  for  in  this  section  shall  in  no  event  ex- 
ceed the  sum  of  seventy-five  dollars. 

Supersedes  former  {  332.  |  332  amended  by  L.  1910,  ch.  638;  new  !■ 
former  Municipal  Court  Act.  Sabdivlaion  4  new ;  when  summoos  atned  by 
marshal,  see  |   170,  subd.  1. 

i  105.  !Vo  costs  on  plea  of  bamkraptcy. 

Where  the  defendant  recovers  judgment  upon,  the  defense  of 
bankruptcy,  he  shall  not  be  entitled  to  costs. 

Former  j  331,  subd.  4.  I  331  brlfirinally  revised  from  Code  of  CIt.  Ptqu, 
I  3075.  Subd.  1  of  foniier' f  331  ttnnecessary;  subd.  2  mine<«8aar7  beraoM 
former  |  2  Is  omitted ;  subd.  3  unnecessary  as  court  must  appoint  pianllAa  la 
nuj  eyent  (i  2«,  subd.  3.) 

I  106.  /When  detendB.nt  entitled  to  Increaned  coat*. 

The  provisions  applicable  to  increased  costs  to  a  defendant  is 
the  supreme  court  snail  apply  to  this  court,  except  that  the  eosts 
recoverable  shall  b«t  the  amounts  prescribed  in  this  title  and,  in 
addition,  one-half  thereof. 

Superscdea  former   |   333.     Bee  Code  of  GIt.   Pro.,   i   3258. 

^  107.  Costa  allowed  by  court. 

The  court  may,  in  its  discretion.  In  addition  to  the  other  tenoof 
and  conditions  in  this  act  provided,  impose  costs  not  exceeding 
ten  dollars,  in  the  following  cases: 

1.  Upon  grhntiuK  or  denying  a  motion. 

2.  Upon  sustaining  or  overruling^  an  objection  taken  to  a  plead- 
irifzr  as  prescribed  in  sections  eight^'-eight  and  eighty-nine  of  this 
act. 

3.  Upon  allowing  an  amendment  to  a  pleading. 

.    4.  Upon  adjournment  of  a  trial.. 

Supersedes  former  if  334-336.  Former  1 1  337,  338  omitted  by  reason  of 
omission  of  f9rmer  {(  2.   179-186.     Former  |  339  omitted. 

{  108.  Costs  In  action  by  vrorlclns  woman. 

■  In  an  action  Vronght  to  recover  a  sum  of  money  for  wages 

earned  by  a  female  employee,  or  for  materials  furnished  by  her 

in  the  course  of  her  employment  oc  in  or  about  the  subject  matter 

thert^of,  or  for  both,  the  plaintiff  may,  in  the  discretion  of  the 

court,  be  alUnyod  the  sum  of  ten  dollars  as  costs  irrespective  of 

any  other  cost's  which  she  may  recover:  provided,  however,  that 

if. the  amount  of  damages  recovered  is  less  than  ten  dollars,  §he 

may  be  allowed  the  sum  of  five  dollars  as  such  additional  costs. 

Former  i  340  amended  and  the  words  "  other  than  a  domestic  aerrast  ** 
In  the  Hec'diul  nentence  Ktriu'k  out.  |  340  amended  by  Lb  1912,  ch.  468; 
originally  revised  from   L.    1882.   oh.   410,    f   1424, 

i  108.  Taxation  of  costs  and  disbnrsements. 

Costs,  and  in  addition  thereto,  fees  paid  to  the  clerk  and  the 
prospective   fees   of  the  county   clerk   and   the  sheriff,   mast   be 
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taxed  by  the  clerk  forthwith  upon  rendition  of  iudiirment  and  in* 
serted  therein.  Other  taxable  disbursements  snail  be  taxed  by 
the  clerk  on  two  days'  notice  to  be  given  by  the  narty  entitled 
thereto  to  the  adverse  party.  The  clerk  shall  also  tax  costs 
allowed  by  the  appellate  court  and  shall  enter  all  items  of  costs 
and  disbursements  in  the  docket  book.  All  disbursements  tax- 
able on  notice  must  be  verified  by  affidavit.  The  clerk  must  ex- 
amine all  items  presented  to  him  for  taxation,  and,  before  ailow- 
ing  any  disbursements,  must  be  satisfied  that  the  items  were 
necessarily  incurred  or  that  the  services,  for  which  they  are 
charged  were  necessarily  performed. 
BopereedM  former  }S  841,  844. 

f  170.  Dlabnraement*  allo'wable. 

A  party  to  whom  costs  are  awarded  shall  be  allowed  his  neces- 
sary disbursements  as  follows: 

1.  All  fees  paid  to  the  clerk  or  a  marshal,  including  jury  fees. 

2.  The  legal  fees  of  witnesses.     " 

3.  The  legal  fees  paid  for  a  certified  copy  of  a  deposition  or 
other  paper  recorded  or  filed  in  any  public  office,  necessarily  used 
or  obtained  for  use  on  the  trial. 

4.  The  reasonable  compensation  of  commissioners  for  taking 
depositions. 

5.  Prospective  charges  for  filing  a  transcript  with  the  county 
clerk  and  the  sheriff's  fees  for  receiving  and  returning  an  exe- 
cution. 

6.  Such  other  reasonable  and  necessary  expenses  as  are  pre- 
scribed by  law  or  taxable  by  express  provision  of  law. 

New.  Former  |  330  amplified^  {  330  amended  by  L,  1907,  ch.  220; 
originally  revised  from  Go<le  of  Cl^.  Pro.,  {  3074. 

I  171.  R«vAew  of  taxation. 

Within  ten  days  the  clerk's  taxation  may  be  reviewed  by  the 
court  ui)on  two  days'  notfce.  The  order  must  disallow  any  items 
wrongfully  included  in  the  judgment  or  add  any  items  wrongfully 
omitted  therefrom,  and  direct  that  an>  sum  so  disallowed  be  cred- 
ited upon  any  execution  or  other  mandate  issued  to  enforce  the 
judgment.  Unless  a  motion  for  review  of  the  taxation  is  asked 
for,  the*  clerk's  taxation  cannot  be  questioned  on  appeal. 

Former  |  .342  amende<I.  f  342  new  in  former  Manidiial  Court  Act;  see 
Code  of  Civ.  Pro.,    if  3262-3265.     Taxation  now   reviewable  within  ten  days. 

I  172.  Coats  npoii  appeal;  amovnt. 

Costs  upon  an  appeal  may  be  awarded  by  the  appellate  court 
in  its  discretion,  and  if  awarded  shall  be  as  follows: 

To  the  app<^Ilnnt  upon  reversal,   not  more  than  thirty  dollars. 

To  the  respondent  upon  affirmance,  not  more  than  twenty-five 
dollars. 

To  either  party  upon  modification,  not  more  than  twenty-five 
dollars. 

Former  |  346  amcnde<l  in  form.  I  346  orifrlnally  revised  from  Code  of  Ciy. 
Pro.,  I  3067.  II  :^4,  345,  and  provlRions  as  to  conts  in  |  310,  are  omitted 
because  they   relate   to  the  powers  of  the   Supreme  Court. 

I  173.  Fee*  payable  to  the  clerk. 

There  shall  be  paid  to  the  clerk  the  following  sums  as  court 
fees  in  an  action,  and  there  shall  be  no  others: 

1.  Upon  filing  summons  with  proof  of  service  thereof,  one 
dollar. 
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2.  Before  or  at  the  besrlnning  of  the  trial,  as  a  trial  /^  ooe 
dollar. 

3.  On  filing  notice  of  appeal,  two  dollars. 

4.  For  issuing  an  order  of  arrest,  a  warrant  of  attachment,  a 
requisition  to  replevy,  or  a  warrant  of  seizure,  one  dollar. 

5.  For  entry  of  judgment  upon  confession,  one  dollar. 

6.  On  demanding  a  trial  by  a  jury  of  six,  three  dollars;  bj  a 
jury  of  twelve,  six  dollars. 

T.  For  certifying  a  copy  of  a  paper  on  file  in  the  clerk's  office, 
ten  cents  for  each  folio  of  one  nundred  words,  except  a  return 
on  appeal. 

All  fees  shall  be  prepaid  before  the  service  shall  be  performed. 
Former  f  347  amended  to  conform  to  new  practice.     |  347  orlalnaUy 


from  L.  1882,  ch.  410,  11  1416,  1417.    The  words  **  a  reqnialdoa  to  repiery 
or  a  warrant  of  aelsare^*^  are  added  In  snbd.  5. 

I  174.  Bmployee's  aetiOB)  no  fee*. 

When  the  action  is  brought  by  an  employee  against  an  em- 
ployer for  services  performed  by  such  employee,  tne  clerk  shall 
not  demand  or  receive  any  fees  whatsoever  from  the  plaintiff  or 
his  attorney,  if  the  plaintiff  shall  present  proof  by  his  own  affi- 
davit that  his  demand  is  less  than  fifty  dollars,  that  he  is  a  resi- 
dent of  the  city  of  New  York,  that  he  has  a  good  and  meritorioiu 
cause  of  action  against  the  defendant  and  the  nature  thereof, 
that  he  has  made  either  a  written  or  a  personal  demand  apon 
the  defendant  or  his  agent  for  payment  thereof  and  tha**  payment 
was  refused;  provided  that  if  the  plaintiff  shall'  demand  a  trial 
by  jury,  he  must  pay  to  the  clerk  the  fees  therefor. 

Former  ||  44  and  348  amended  In  form ;  words  "  male  or  female  **  atrinA 
ont.  i  44  originally  reTised  from  U  1882,  ch.  410,  {  1416;  L.  1887,  dh,  887. 
i  348  origlnaUy  revised  from  L.   1882,  cb.  410,  |  1416. 


I  17B.  No  fees  or  eosts  In  st*te  and  elty  aettons. 

In  an  action  brought  in  the  name  of  the  people  of  the  state  of 
New  York  by  the  attorney-general,  or  in  the  name  of  the  city  of 
New  York  or  of  any  department,  board  or  officer  thereof,  by  the 
corporation  counsel  of  the  city  of  New  York,  for  the  recovery  of  a 
penalty,  no  fees  shall  be  required  to  be  paid  by  the  plaintiff  to  the 
clerk  and  no  costs  shall  be  taxed  against  the  plaintiff;  bat  in 
case  such  plaintiff  recovers  judgment,  the  costs  and  taxable  dis- 
bursements shall  be  included  therein,  and  if  collected  shall  be 
accounted  for. 

This  section  re-enacts  tbe  substance  of  former  |  29  and  Greater  New  York 
Charter,  I  1384.  |  29  amended  by  L.  1005,  ch.  73;  originally  reTised  from 
Greatf>r  New  York  Charter,  {  1384. 

Former  |  340  omitted  because  contained  in  Greater  New  York  Charter. 
i   1550. 

Former  f  351,  relating  to  Jurors'  fees,  omitted  because  Included  la  new 
I  118,  snbd.  1  and  |  121. 

I  176.  "Wttnemmem'  fees. 

Witnesses  in  an  action  or  a  special  proceeding  or  before  a  com- 
missioner or  justice  of  this  court  taking  a  deposition,  are  entitled 
to  a  fee  of  fifty  cents  for  each  day's  attendance. 

Former  I  352  amended.  |  352  originally  revised  from  Code  of  CUt.  Pro., 
if  3318.  3327.  Fee  increased  to  fifty  cents  and  proTlslona  for  mUaage  omlttrd. 
(See  new  |  98.) 

i  177.   Stei&Oirr*pl&er'*  fees. 

In  all  cases  of  appeal  from  nn  order,  final  order  or  jadipnent, 
where  a  transcript  of  the  stenographer's  minutes  of  the  testimony 

1B76 


THE  MUNICIPAL  CX>URT  CODE. 

giyen  on  trial  or  hearing  becomes  a  necessary  part  of  the  return 
on  appeal,  the  stenograpner's  fees  for  making  up  such  transcript 
shall  be  ten  cents  for  every  one  hundred  words  actual  count,  and 
shall  be  paid  in  the  first  instance  by  the  appellant  and  be  taxable 
by  him  as  a  disbursement  on  the  appeal. 

Former  |  363  amended  In  form.  |  853  originally  reTliied  from  Greater 
New  York  Cbarter,   i   1367. 

I  178.  MarshAla'  fee*. 

Fees  shall  be  allowed  to  marshals  as  follows: 

For  serving  a  summons,  precept,  order  of  arrest,  requisition  to 
replevy,  warrant  of  seizure  or  warrant  of  attachment,  on  each 
defendant  served,  one  dollar. 

For  a  copy  of  a  warrant  of  attachment  served  on  a  person  other 
than  the  defendant  and  for  the  making  of  an  inventory  of  the 
property  attached,  fifty  cents. 

For  levying  an  execution  or  selling  under  an  attachment,  five 
cents  for  every  dollar  collected  to  tne  amount  of  one  hundred 
dollars,  and  two  and  a  half  cents  for  every  dollar  collected  over 
one  hundred  dollars. 

For  every  mile,  over  one  mile,  one  way  only,  when  serving  an 
order  of  arrest,  requisition  to  replevy,  warrant  of  seizure,  warrant 
of  attachment  or  execution,  six  cents,  to  be  computed  from  the 
clerk'a  office  of  the  court  out  of  which  the  mandate  was  issued 
to  the  place  where  it  was  executed; 

For  accompanying  a  party  to  obtain  security  ordered  by  the 
court,  one  dollar  for  each  hour  actually  consumed; 

For  taking  the  defendant  into  custody  on  an  order  of  arrest, 
execution  oi  commitment,  two  dollars  and  fifty  cents; 

For  serving  a  subpoena,  fifty  cents; 

For  every  levy  actually  made  by  virtue  of  an  execution,  one 
dollar; 

For  executing  a  warrant  in  a  summary  proceeding  to  recover 
possession  of  real  property,  pne  dollar,  and  the  same  fees  for 
traveling  to  execute  the  same  as  are  herein  allowed  for  execut- 
ing other  mandates; 

For  advertising  for  sale  any  property  by  virtue  of  an  execu- 
tion, one  dollar; 

For  each  day's  necessary  attendance  at  such  sale,  one  dollar. 

The  said  marshals  shall  perform  all  other  services  required  of 

them  by  law,  without  any  fees  or  compensation,  and  no  other 

fees,  charges,  or  compensation  shall  be  allowed  to,  demanded  or 

charged  by  them. 

Former  |  864  rofrlaed  and  amended.  |  864  orlfinaUy  rerlaed  from  L.  1882, 
ch.  410.  I  1710.     Former  f|  866,  366  are  omitted. 
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TITIJS  XL 
Deflnitions;  eonetruction  and  effect  of  act. 

Sec.  170.  Deflnitions. 

180.  Prefiumptlon  of  regularity. 

181.  Saving  claase. 

182.  instruction. 

183.  Sections  of  code  not  appllcmbtob 

184.  Uiws  repealed. 

185.  Short  Utle  of  act. 

186.  When  to  take  effect. 

I  178.  Deflnitions. 

The  following  words  used  in  this  act  shall  bare  the  meaning 
attached  to  them  in  this  section,  unless  otherwise  apparent  in  the 
context: 

1 .  The  word  "  attorney  **  means  a  duly  licensed  attorney  of  the 
supreme  court  of  this  state. 

2.  The  word  **  district "  means  a  district  of  the  maniciiial 
court  of  the  city  of  New  York. 

3. ,  The  word  "  clerk  "  means  the  clerk,  deputy  clerk  or  assist- 
ant clerk  or  their  successors. 

4.  The  word  "  rules "  means  the  rules  duly  adopted  by  the 
board  of  justices. 

Former  {  360  amended.  |  360  amended  by  U  1907.  ch.  603;  orlsinaUj 
reTised  fnim  L.  1882^  ch.  410,  9  1437.  Host  of  it  covered  by  General  Con- 
atroctlon  Law. 

I  ISO.  Presumption  of  reflrnlarity. 

The  provisions  of  this  act  shall  be  liberally  cdnstrued  in  further- 
ance of  justice.  The  presumption  of  regularity  shall  attach  to 
the  proceedini^s,  judgments,  orders  and  final  orders  of  this  court, 
and  every  fair  intendment  shall  be  made  in  favor  of  its  juris- 
diction. 
New. 

I  181.  SwL'vlng  clause. 

This  not  shall  not  be  retroactive  nor  phall  it  create  a  racancy 
in  any  office  or  employment 

Former  f  391  amended.  |  361  originally  revised  from  L.  1882,  «h.  410. 
i  2143.     See  General  Constmctlon  Law,  |i  03,  04. 

{  182.  ConatruGtion. 

A  reference,  in  laws  not  repealed,  to  provisions  of  law  incor- 
porated into  this  act  and  repealed,  shall  be  construed  as  applying 
to  the  provisions  so  incorporated.  In  the  term  "  hereinafter  pre- 
scribed, *  or  words  equivalent  thereto,  used  in  sections  of  the 
Greater  ^'ew  York  charter  relating  to  this  court,  which  are  un- 
repealed, the  reference  shall  be  deemed  to  extend  to  this  act. 
Former  |   362  amended.     See  General  Constmctlon  Law,   f  06. 

g  183.   Sections  of  the  code  not  applicnhle. 

The   provisions   of   sections   thirty-two   hundred    and    seven    to 
thirty-two   hundred   and    fourteen,   inclusive,    and   section  thirty- 
two  hundred  and  eighteen,  of  the  code  of  civil  procedure,  shall 
not  apply  to  actions  or  proceedings  in  this  court 
Former  |  363  amended  to  include  Code  of  Civ.   Pro.,   |  8218* 

1678 


THE  MUNICIPiSL  COURT  CODE. 

(  184.  IiAW9  repealed. 

The  laws  or  parts,  thereof  specified  in  the  schedule  hereto  an« 

nexed  and  all  acts  amendatory  thereof  or  supplemental  thereto* 

tn  force  when  this  act  takes  effect,  are  hereby  repealed.  ,    ' 

Former  |  364.     See  Qe&«ral  Construction  Lav,   l:90.  ■     -, 

f  186.  Short  title  of  act. 

The  short  title  of  this  act  shall  be  the  New  York  city  munici- 
pal   court   code.  "*'  •  ' 
Former  {  866  amended.                      "■'  - 

f  186.  IVlien  to  take  elTeet. 

This  act  shall  take  effect  on  the  first  day  of  September,  nine- 
teen hundred  and  fifteen. 
Former  {  866  amended. 

SCHEDULE  OF  LAWS  REPEALED. 

Section 


T^ws  of 

1902 

Chapt 
580 

1903 

144 

1903 

156 

1903 

282 

1903 

1904 

431 

93 

1904 

264 

1904 

598 

1904 

625 

1904 

682 

1904 

735 

1905 

73 

1905 

228 

1905 

513 

1900 

214 

1907 

220 

1907 

304 

1907 

425 

1907 

451 

1907 

603 

1907 

664 

1908 

22 

1908 

431 

1908 

495 

1909 

468 

1910 

153 

1910 

401 

1910 

538 

1910 

539 

1910 

540 

1910 

541 

1910 

542 

1911 

73 

1912 

468 

1913 

386 

1913 

690 

1913 

....  692 

All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 

All, 
All 
All 
All 
All 
All 
All 
All 
All 
All 
All 
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OP  THE  GREATER  NEW  YORK  CHARTER. 

Section  Section  Section 

1350  1367 

1351  1358  1374 

1352  1359  1378 

1353  1360 

1354  1361  1384 

1355  1362  1425 

1356  1363  1427 
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IBttfemiOMi  ax*  to  Mctlooa.] 


Abandomnent  Bond* 

jurisdiction  in  action  brought  by  conuniasioner  of  jnablie  cfaaii- 

ties  or  overseer  of  the  poor ..••• •••.••••••••  0 

Aeeomit*. 

rules  relating  to.*...« ••••.•  8 

Actions* 

commencement 17,  18,  78 

dismissal  for  neglect  to  prosecute 126 

joinder  of  causes 79 

execution  against  person • •  137 

severance  of  causes ••....  79 

transfer  to  another  district 17 

venue    •••••••  17 

Adjonrnmenta* 

when    allowed ••••....••  96 

Adminlstrsttora. 

actions  by  or  against  foreign. •..••••••••••••.••••••••••••  d 

Ana-vrer 

amendment    93 

contents    83 

objections  which  may  be  taken  by 89 

requisites    •  • . .  78 

service    .••••..••.. ••  88 

Appeals* 

amendments  to  perfect ••• ••••..  168 

costs   172 

death  of  party,  effect 162 

execution^  stay 159 

filing  notice,  fees 173 

intermediate  orders,  review •  166 

judgments    164 

notice 157 

orders 154 

remittitur  and  return  of  papers 163 

return     • 161 

settlement   of  case •.•.......••••••••  161 

sureties,  exception  to  and  justificatioii  of  ....*• 160 

time  within  which  to  be  taken. 156 

Arbitration. 

jurisdiction    ..•••• •••• ••••••••••••  d 

rules  for  establishment  of  system • 8 

Arroat* 

adjournments ..•••••••• •••••••••••• 82 

bail*  motion  to  reduce • 88 

notice  of  justification • •  86 

rejection    •• 86 

qualifications   of    ••••  35 

detention  of  defendant 82 

discharge  on  ^ving  bail  or  making  deposit 84 

on  motion , 87 

endorsement  of  summons  for  execution  against  the  person ....  25 

execution  against  the  person  of  defendant 137 

of  judgment,  additional  to 185 
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grounds    ••••• • ••••• 

Judgment  when  defendant  liable. ; •• •••••  128 

order,  directions  in. • • •  31 

fees  on  issuing.  ••• •«••• •••••••••  17S 

issuance    •••••• A 

serving,  marshal's  fees • » •••  178 

pai>ers  to  be  delivered  by  marshal • •••••••••  M 

plaintiff  to  be  notified • •  33 

procedure •.••• •••••••••••••••••••••••  90 

proceedings  after • ••••  32 

return  of  summons.  ..•...•••••••••••••..•••. ••.•••  31 

security,  motion  to  increase • •  3^ 

taking  defendant  into  custody,  marshal's  fees 17A 

time  limit • •- •  140 

wage  earner,  judgment  and  execution  in  favor  of., 139 

▲iBIiaitlt. 

jurisdiction  •••••••••••••••• •••••••••••••••••••••  6 


Aaaivnineiita  of  Jmmtle* 

'     now    made     ••••••••••••••••••••••••••••••••»•••••••••••   ••  7 

▲ttAohaMent. 

bond,  judgment  on • ••••••••••••..•• 51 

claim  by  third  person .•••••• * w  5% 

execution  of  judgment • •••.«• 13A 

generally   • 8^-56 

interpleader    .;...rf..  98 

inventory  of  property  attached,  marshal's  fees.  •• 178 

inventory,  service 48 

judgment  when  summons  not  personally  served 68 

levy,  certificate  of  sale 48 

effect  of 45 

manner  of  making 45 

marshal,  actions  by ••••  47 

property,  certificate  of  defendant's  interest •.••••.  46 

inventory    48 

reclaimer  of  ....• '. ..  88 

subject  to   levy ..•••.••  44 

return   by  marshal • •....,  53 

security,  motion  to  increase • '  54 

summons,  judgment  when  not  personally  served; 55 

service    • 4S 

supreme  court,  practice  in  applicable 67 

sureties,  exception  to  and  justification  of.... •  56 

undertakinor  by  defendant  to  reclaim  property. 49 

by  plaintiff , 42 

when  warrant  vacated,  action  on 52 

warrant,  execution 48 

fees  on  issuing 1. , , , 173 

grounds  for  granting 40 

issuance    •  6 

issuance   and   contents .,. ....  41 

warrant,   service    '.....*  4ff 

marshal's   fees    ,..»..., • 178 

vacating    or   modifying I *. •  •  •  54 

when  granted • • • • 89 

Attendants. 

rules  for  duties ••••......•• ••  8 

AttomeT* 

defined • ; 1T9 

■         ■    B.   '    ■ 

discharge  of  person  under  arrest.  ...  I  :..*.-. .' •".  84r88,  88 
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Bankruptcy* 

no  costs  (m.defeate  of .•.•••••••••••••• •••••  166 

BMtmrdy. 

bond»  action  vpoa ••••••••••••••••••••••••••.•••  6 

Battery, 

jtirisdiction •••••••••••«••••••••••• ,.  6 

Bills  of  PartlcoUtrs* 

when  party  may  demand •••••• ••  78 

Bonds. 

jail    liberties    •>.••••••.  84 

judgment  on  bond  given  in  case  of  attachment 51 

marshals' » .  • .  .  146 

actions  on    .' 147 

filing  transcript  of  judgment 148 

reduction  on  payment  of  judgment 149 

renewal 150 

C. 
Calendar  Practice* 

rules •..«.•.•..••• • 8 

Oliattela. 

costs  on  recovery 164 

interpleader  in  action  to  recover  upon 27 

issuance  of  warrant  to  seize ; . .  6 

i'urisdiction  in  action  for  recovery  of. 6 

iens  on,  actions  to   foreclose 7(^-77 

foreclosure,   affidavit    72 

application  of  article  4 77 

judgment 74 

marshal's    power    under    execution •  75 

reclaimer  of  chattel ....''  76 

sureties,  exception  to  and  justification  of 76 

undertaking 72 

warrant  of   seizure 71 

when  conversion  or  replevin  not  maintainable ...  •  78 

what  deemed 70 

replevin 57^9 

CItU  Contempts. 

what    to    apply •  13 

Clerk. 

defined   179 

Clerk*. 

duties   143 

rules  for •  8 

fees  as  disbursements. ...••••••  170 

generally    ....■ 178 

legal 148 

property,  etc.,  to  deliver  to  successor •••  148 

records  and  papers,  destruction ••••«•*••  144 

Code  of  Civil  Proeednre* 

sections  not  applicable ••••••••••••••••••  188 

1 

Con&menoement  of  Action. 

commencement  of  action ......••••••••••••••••••••••••••  18 

Commission  to  take  Testimony* 

See  "  Tbstimoky." 

Complaint.  *"  

requisites   ••••• • •.•••••••••••••••••••••'••  m9 
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Conelllattoa* 

rules  for  establbbment  of  system ••••.••.•.•••.  8 

ConollimtioH  and  Arbitration. 

jurisdiction     • 6 

Contempts* 

criminal    and    ciyil ...• IS 

Contract*. 

attachment  in  action  for  breach 40 

copy  when  deemed  part  of  pleading 78 

interpleader  in  action  to  recover  npon 27 

jurisdiction     € 

Corporations. 

actions  by  or  against 6 

foreign,  warrant  of  attachment  in  actions  against 40 

order  that  issues  be  tried  unnecessary  in  action  against 94 

Costs. 

See  also  "  Disbukskmkmts." 

allowed  by  court ., 107 

appeal,   amount   upon ' 172 

bankruptcy,  not  allowed  on  defense  of lOS 

guardian  aa  litem  not  responsible  for 20 

mcreascd,  when   defendant  entitled 160 

state  and  citv  action,  not  allowed 175 

sums  allowed 104 

taxation    160 

review     171 

working  woman,  in  action  by ^OS 

Connterelaims. 

amount  recoverable 80 

governed  by  provisions  applicable  to  supreme  court •••••  S4 

joinder  and  severance 85 

reply  to   87 

Court. 

continued 1 

forms,   rules  for 8 

hours  when  open 8 

jurisdiction  of  actions  and  proceedings  had  August  81,  1015 . .  6 

officers,  rules  for  duties 8 

organization ., 1—16 

parts,  assignment  of  justices 7 

establishment 7 

rules  for  designation 8 

practice,  rules  for ..••.. 8 

rules,  adoption 8 

sealT...: 11 

time  and  place  of  holding. 10 

Court  Housos. 

equipment,  how  furnished ..•.••....•  12 

justices  to  have  access  to •••..••.  12 

Crininal  Contompts. 

what    to    apply •••... •••••••••  IS 

Criminal  Conversation* 

jurisdiction .,,,.,....,,.••.•••••.••••••••••••••  0 

D. 
Decision. 

time  for  rendering ••.....  110 
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jurisdiction • • # 

DefliftltloiiM. 

words   used   179 

Deposition*. 

See  also  "Testimony"  I^^-IJS 

of  parties  or  persons  expecting  to  be  parties  to  an  action....  27 

compensation   of   commissionen  as  disonrscoienti****** •  170 

Dlabnrseaieiitn. 

See  also  '*  Costs." 

allowable    170 

tloation    160 

review 171 

Dlntrfet. 

defined    170 

Dlatrletn. 

described    6 

justices,  number  in  each  district 6 

B. 

Brnploxecs* 

rules   for   duties. 8 

BmploT^e'n  AetloB* 

no  fees 174 

B-rldenee.- 

See  "  TssTiMOHY." 

Bxeovtlon. 

against  person  of  defendant 187 

appeal,  stay  pending 150 

arrest   of   defendant*. 185 

attachment   135 

issuance,   effect    181 

joint  debtors,  proceedings  against 182 

]udfl[ment,  docketing  in  another  county 133 

levying,  marshsrs  tees 178 

marshal,  authority 135 

liability  to  execution  creditor 141 

judgment  against r 184 

mechanic^  lien,  authority  of  sheriff « 130 

real  property,  advertising  for  sale,  marshal's  fees 178 

renewal 1 38 

requisites 185 

return    186,  142 

time  limit » 140 

transcript,  effect  of  filing 131 

wage  earner,  in  favor  ot 180 

when  and  how  issued 180 


actions  by  or  against  foreign 6 

F. 
False  InaprisoMBsent* 

jurisdiction 9 

Fees. 

clerks  generally 178 

clerks  to  collect  and  pay  over 148 

employee's  action,   not   allowed 174 

marshals 178 

^jtate  and  city  action,  not  allowed 175 

stenographers 177 

witnesses    , 176 

1S85 


INDEX  TO  MUNICIPAL  COURT  CODE. 

Fine*.  ,  ^ 

actions  to  recover,  venue • •••••••••••••••••        IJ 

jurisdiction  • «•••••••••■•••••••••••••«•  .       V 

Forms.  

summons    ..••. ••••••••••••••••••••••        S^ 

Formfl  and  Practices* 

rules •••••••••••••••••••••••  8 

G. 
Gnardlan  ad   Litem. 

appointment,  when  and  how  to  be  mada. ••••••••••■••••••••         SS 

H. 
Hoars. 

when  court  to  be  open • •••••••••••••  8 

Hasband  or  "Wife. 

jurisdiction  in  action  for  loss  of  society. •••••••••••••••••••  8 

I. 
Incompetents. 

actions  by  or  against  committee ••••••••••••••••••••••  # 

Interpleader. 

^ncrally    • ••••••••••••        27 

m  case  of  attachment •••••••••••••••        ^"^ 


Interpreters. 

rules  for  duties ••••»••••••••••••••••  8 

Issae. 

joinder  of   • •••••••••••••••••••  Y8 

J. 
Jail  Bscapes. 

jurisdiction  of  action  to  recover  damages  for«*««« ••••••••••  8 

Judgments. 

amendment ••  •••  •  •  8»  98»  128.  198 

appeals   '•.••.••••••••«•.•••.••••  154 

arrest,  when  defendant  liable  to • •••.••  128 

by  default •  •  •  80 

opening    •••••  129 

confession,  fee  for  entry , 173 

docketing  in  another  county,  effect 133 

in  general «...••  125 

offer  of 81 

presumption   of  regularity .••• ISO 

satisfaction ••.•••.••••.  142 

several •••••••.•••  127 

time  for  rendering ••.•«..•.•••  119 

upon   pleadings ••••••.•••  91 

vacating .....O,  129 

wage  earner,  in  favor  of •••■•  1S9 

Jarisdietion. 

abandonment  bond,   action  brought  by  commissioner  of  public 

ch&rities.  or  overseer  of  the  poor 0 

actions  and  proceedings  of  municipal  court  had  on  August  81. 

1915 6 

actions  for  amounts  not  exceeding  $1,000 6 

included    6 

administrators,  actions  by  or  against  foreign 6 

arrest,  issuance  of  order 6 

assault    6 
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Jurisdiction  «-  Continaed. 

attachment,  issuance  of  warrant • •••.••■«••  6 

bastardy  bond,  action  upon • Q 

battery 6 

chattelf  issuance  of  warrant  to  seize. •• 6 

hen  on»  foreclosure , 6 

recovery  of   «. •*... 6 

city  of  New  York,  actions  by  or  against 6 

conciliation  and  arbitration ••••• 6 

contracts 6 

corporations,  actions  by  or  against. ..••• 6 

criminal  conirersatio& • •• 6 

defaults,  to  open 6 

executors,  actions  by  or  against  foreign 6 

false  imprisonment  •• • 6 

fines •• ••••••..• 6 

generally • 1-16 

husband  or  wife,  action  for  loss  of  society 6 

incompetents,  actions  by  or  against  committee «  6 

jail  escapes,  action  to  recover  damages  for 6 

judgment,  vacation  or  amendment 6 

libel    .^ 6 

malicious  prosecution T 6 

marshal,  action  on  bond. ••• • 6 

mechanic's  lien • • 6 

new  trial,  to  grant.  •••••••• 6 

objections  to   .••• j, ••••••«.•••'•  •.»•••..•.  ,  .98 

order,  vacation  or  amendment , 6 

partners,  action  to  determine  accounts • 6 

penalties • • •• •,.  6 

personal  injury  ••.. • ••«...  6 

process,  vacatioa  or  amendment* ••««.•.. •«...  6 

property,  injury  to. ; 6 

replevy,  issuance  or  vacation  of  requisition ••..  6 

seduction    •.... •....« 6 

slander ••.•.«.•••.•...•..•• 6 

stays,  granting  or  vacating. 0 

summary  proceeding  for  recovery  of  possession  of  real  property.  6 

verdicts,  to  direct  or  aet  aside.  •••• •• 0 

J«ror«. 

See  "Juay.** 


See  also  "  Trjal." 

fees*  as  disbursements •••••• •••••• •••••  170  , 

for  jury  of  twelve , ••••• ••••  120 

on  demanding  jury  trial 173 

payment   118 

jurors,  qualifications,  drawing;  compensation 121 

number     120 

special  list 122 

trials  by , 123 

terms    p. 121 

trial,  how  obtained ••..••• 118 

verdicts,  modifying  or  vacating. • • •...  129 

Jvatiees. 

acknowledgments,  power  to  take ••-.•.     '2 

assignments 7 

board  of,  destruction  of  records  and  papers 144 

how  constituted .      7 

meetings  ••• 7 

powers    • 7 

president    • 7 

powers    7 

quorum 7 

rules  defined   179 

rules  of  court,  adoption 8 

lecretary    7 
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Jmstleea  —  Continued. 

continued 1 

court  houses,  access  to ^ Jt 

death  or  removal  not  to  affect  proceedings 9 

depositions,  power  to  take 2 

number 5 

oath  of  office 2 

oaths,   power  to  administer 2 

qualifications    • 2 

salaries 9 

terms    1 

▼acancies 4 

EiATra  RepesUed. 

schedule p  1579 

specified 134 

Ubel. 

jurisdiction ••■ 6 

See  also  "  Cbattbls." 

foreclosure,  costs 164 

Mallelons  Pro««eiittoB« 

jurisdiction 6 

Marshal. 

action  on  bond , 6 

actions  by  in  case  of  attachment 47 

appointment   145 

bonds 146 

actions  on 147 

filing  transcript  of  judgment 148 

reduction  on  oayment  of  judgment 149 

renewal     150 

continued    145 

duties  to  be  performed  without  fees 178 

execution  on  judgment  against 1S4 

fees  as  disbursements 170 

generally    178 

liability  to  execution  creditor 141 

money  received,  pavment  over 15S 

power,  duties  and  liabilities 151 

removal    150,  152 

residence 145 

suspension    152 

terms    145 

vacancies    145 

Mechanic's  Llea. 

execution  upon  judgment ISO 

jurisdiction 6 

Moneys. 

rules  for  collection  and  disposition 8 

Motion. 

time   for  deciding 118 

Mnnlcipal  Conrt  Code. 

construction 180,  182 

presumption  of  reeularity  of  provisions 180 

sections  of  code  of  civil  procedure  net  applicable. 188 

short    title    185 

when  to  Uke  effect 188 
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New  Trlml. 

granting 120 

jurisdiction  ^ 6 

Hew  York  CltT' 

action  by  or  against ,. 6 

venue    17 

no  fees  or  costs  against  in  action  for  penalty 175 

New  York  State. 

no  fees  or  costs  against  in  action  for  penalty 175 

Hotlee  of  Trial. 

service 95 

O. 
Oflloere. 

rules  for  duties 8 

vacancies,  saving  clause 181 

Orders. 

appeals   154 

amendment    93,  129 

to  perfect  appeal 158 

intermediate,  review   155 

presumption  of  regularity 180 

vacating    129 

vacation  or  amendment 6 

O'Fcraeer  of  the  Poor. 

action  on  abandonment  bond 6 

P. 

Partiea. 

death,  effect  on  appeal 102 

joinder    27 

depositions  of  parties  or  persons  expecting  to  be  parties 27 

Partners. 

jurisdiction  in  action  to  determine  accounts 6 

Parte  of  Court. 

assignment  of  justices 7 

establishment    7 

rules  for  designation 8 

Penalties. 

actions  to  recover,  venue 17 

endorsement  of  summons 24 

jurisdiction 6 

Personal  Injnry. 

jurisdiction 6 

Physieal  Bzamination. 

order  for    117 

how   made    117 

f 

Place  of  Holdingr  Conrt. 

place  of  holding  court 10 

Pleadingrs. 

actions,  how  commenced 78 

amendment 93 

costs   167 

answer,  contents    83 

extension    78 

objections  which  may  be  taken  by 89 

requisites    78 

service    83 

1689 


INDEX  TO  MUNICIPAL  COVKT  CX}DE. 

Pleadinvs  —  Continued. 

bills   of   particulars 7S 

construction SCI 

contracts,  copy  deemed  part  of 78 

corporations,   order   tKat  issues  be  tried  unnecessary   ip   action 

against 94 

costs  upon  amendment 187 

counterclaim M 

amount  recoverable .S6 

joinder   and   severance , «  S5 

reply  to    H' 

^nerally   . 7^5M 

issue,   when  joined    •  •  •  •, «...  78 

joinder  of  causes  of  action *.  . .  79 

judgment  by  default HO 

offer   of    , 81 

upon   pleading    91 

jurisdiction,    objections    to *  9^ 

objections   to    S8 

disposal  of .^ '.  .  .  9i) 

severance  of  causes  of  action 7V 

signature  when  deemed  genuine 93 

special  appearances 79 

statement  when  service  commenced  by  summons  only ts 

written,   court  may  direct  filing 7$ 

Poor  Person. 

prosecuting  or  defending  as,  when  allowed 2S 

Practice. 

supreme   court,   conformity  to 15 

Process. 

amendment 93 

service,  where  may  be  made ^»  14 

vacation  or  amendment « 6 

Procedure. 

cause,   how  brought   on   for  trial 95 

notice  of  trial 95 

Property,  In^nrr  to* 

jurisdiction 6 

Provisional  Remedies 29-38 

Public  Charities,  Commissioner  of. 

action  on  abondonment  bond 6 

R. 
Real    Property. 

jurisdiction  in  summary  proceeding  for  recovery  of ^.  6 

Records. 

clerks  to  keep 143 

rules   8 

destruction 144 

Regralarlty  of  tills  Act. 

presumption   of ISO 

Repealer 18* 

Replevin 57-(W 

affidavit 5^ 

chattels,   defendant  may  demand  judgment  for  return 69 

defendant's   reclaimer    63 

when    may  be   replevied 58 

foreclosure   of  lien  on  chattel,   when   not  maintainable 73 
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RepleTin  —  Continued. 

requisition    < 59 

fees  on   issuing 173 

how  executed   and  served 60 

issuance    6 

return    to .....  ^ 61 

service,   marshal's  fees 178 

vacation    6 

sureties,   exception   to 62 

justification 62,  66 

qualification    64 

undertaking    58 

allowance   66 

to  indemnify  marshal 67 

when  action  will  lie 67 

Rules. 

defined    1T9 

Rules  of  Court. 

adoption  by  board  of  iustices. 8 

subjects  ox   8 

submission  to  and  approval  of  justices  of  supreme  court 8 

S. 

SuTlngr  Clause 181 

Seals. 

clerks  to  keep 143 

description  oi  seal   for  each  district 11 

how  furnished 11 

Secretary  of  Board  of  Justices. 

appointment,  compensation,  duties 7,  8 

Seduction. 

jurisdiction     >....  6 

Short   Title    185 

when    deemed   genuine 92 

Slander. 

jurisdiction 6 

Stays.  • 

granting  or  vacating 6 

Stenographers. 

fees 1T7 

rules  for  duties 8 

Submission  of  controrersy  upon  agreed  facts. 

trial  upon 124 

Subpoena. 

attachment  against  defaulting  witness 99 

duces  tecum 97 

defaulting   witness,   liability lOJ 

issuance    a-r  qq 

service     97,  98 

marshal's   fees 1  •  8 

Suntmary  Proceedlngrs. 

jurisdiction     : ^ 

marshal's  fees    •  •  •  .• ^  •  ^ 
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amendment •••••  98 

endorsement  In  action  for  penalty •.......•  24 

execution  against  the  person,  endorsement 25 

filing 22 

fees 173 

form  of 20 

requisites ^ 19 

service  in  case  of  attachment 48 

method - 21 

proof    22 

substitutes  for  personal 23 

who  may  senre 22 

Supreme  Court 

conformity  to  practice 15 

Sureties. 
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when  to  issue 102 
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effect  of 116 
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phvsical  examination 117 
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